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The United States v. The Bank of the United States.

The  United  States , Plain tif fs  in  error , v . The  Bank  
of  the  United  States .

In the case of The United States v. The Bank of the United States (2 How.,711), 
the court is of opinion that the question on the structure of the bill is an 
open question, and for the first time presented to this court for decision.

The statute of Maryland of 1785, in its terms, does not embrace a bill of ex-
change drawn on a foreign government.

A bill of exchange in form, drawn by one government on another, as this was, 
is not and cannot be governed by the law merchant, and therefore is not 
subject to protest and consequential damages.1

This  case was brought up, by writ of error, from the Cii\ 
cuit Court of the United States for the Eastern District of 
Pennsylvania, and was a continuation of the same case, be-
tween the same parties, which was reported in 2 How., 711.

Being sent back to the Circuit Court, it came up for trial 
in November, 1844, when the jury, under the instructions of 
the court, found a verdict for the defendants below, viz. the 
bank.

At the trial, the following bill of exceptions was filed, which 
brought the case again to this court.

Bill of Exceptions.
Be it remembered, that at the sessions of April, A. d ., 1838, 

came the United States of America into the Circuit Court of 
*United States for the Eastern District of Penn-

J sylvania, and impleaded the President, Directors, and 
Company of the Bank of the United States, in a certain plea 
of trespass in the case, &c., in which the said plaintiffs de-
clared Qprout narr.) and the said defendants pleaded (prout 
pleas). And thereupon issue was joined between them.

And afterwards, to wit, at a session of said court, held at 
the city of Philadelphia, before the Honorable Archibald 
Randall, judge of the said court, on the day of November, 
A. d ., 1844, the aforesaid issue between the said parties came 
to be tried by a jury of the said district, duly impanelled 
Qprout jury), at which day came as well the plaintiff as the 
said defendant, by their respective attorneys; and the jurors 
aforesaid, impanelled to try the issues aforesaid, being also 
called, came, and were then and there in due manner chosen 
and sworn, or affirmed, to try the said issues; and, upon the 
trial, the counsel of the said plaintiffs stated their demand to

1 See United States v. Bank of Metropolis, 15 Pet., 377; 7 Opinion of Attor-
ney-General, 599; 4 Id., 90.
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be for $170,041.18, with interest,—the balance unpaid,—due 
to the plaintiffs as holders of 66,692 shares of the capital stock 
of defendants, of $3.50 per share, being the amount of a divi-
dend of half-yearly profits declared by the defendants in the 
month of July, a . d ., 1834. And to maintain the said issue 
on the part of the plaintiffs, proved that they were then the 
holders of said shares of stock, and gave in evidence a resolu-
tion of the directors of the said defendants made on the 7th 
July, 1834 (prout), and their advertisement in one of the 
daily newspapers of Philadelphia (prout), and the account 
of the said defendants in their books with the plaintiffs for 
the first half-year of 1833 (prout).

And the defendants, to maintain the said issue on their 
part, gave in evidence a bill of exchange, drawn and dated at 
the treasury department of the United States, Washington, 
7th February, 1833, by the Secretary of the Treasury on the 
Minister and Secretary of State for the Department of Fi-
nance of the kingdom of France for 4,856,666t %6tt  francs, pay-
able at sight to the order of defendants’ cashier (prout bill) ; 
and the several indorsements thereon, (prout) ; and a writing 
of the' same date with the said bill, under the seal of the 
United States and hand of the President, dated at Washing-
ton (prout); and the presentment and refusal of payment 
and protest of said bill, at Paris, on the 22d of March, 1833 
(prout) ; protest, and a notice thereof by defendants, through 
their cashier, to the said Secretary of the Treasury, in a let-
ter of 26th April, 1833 (prout); and the return of said bill 
and protest to the said Secretary of the Treasury, in a letter 
from the said defendants’ cashier, dated 13th May, 1833, with 
an account annexed; in which letter and account demand 
was made of the payment of the principal of the said bill, 
with costs and charges of protest and interest thereon, and 
damages on said principal, at fifteen per cent. (prout letter 
and account) ; and proved the then rate of exchange to have 
been as *therein stated; and gave in evidence a stat- 
ute of the State of Maryland (prout), passed in 1785, *- 
and an article of the commercial code of France (prout) ; and 
the correspondence (prout) between the Secretary of the 
Treasury and the defendants, concerning said bill, before and 
after the drawing thereof, and proved the allowance by the 
Secretary of the Treasury of a credit for, and payment thus 
made, of the principal of said bill; and further proved the 
presentment to the accounting officers of the treasury, and 

leir rejection and disallowance of a claim on the part of the 
etendants, for a credit of the said fifteen per cent, thereon, 

ana said cost and charges of protest (prout exemplification) ;
Vol . v.—29 449



384 SUPREME COURT.

The United States v. The Bank of the United States.

and the said defendants claimed on the said trial a credit for 
and to set off defalk.: the same claims being, as they alleged, 
in amount equal to the claim of the plaintiffs.

And the said plaintiffs, to rebut the aforesaid claim of the 
said defendants to a set-off, relied upon and gave in evidence 
a convention between the United States of America and 
France, made the 4th day of July, a . d ., 1831, and ratified 
the 2d day of February, A. d ., 1832 Sprout same), together 
with an act of Congress passed the 13th day of July, 1832 
QprouQ, by the seventh section of which it was made the 
duty of the Secretary of the Treasury “ to cause the several 
instalments, with the interest payable thereon, payable to the 
United States, in virtue of the said convention, to be received 
from the French government and transferred to the United 
States in such a manner as he may deem best, and the net 
proceeds thereof to be paid into the treasury.” And also a 
letter of Edward Livingston, Department of State, dated 
Washington, 8th February, 1833, to Nathaniel Niles, Esq., 
Paris, (prout same.)

And the counsel for the said plaintiffs requested the learned 
judge to charge the jury,—

1. That the evidence in the cause does not show a contract 
between the government and the bank for the sale of a bill 
of exchange, but an undertaking on the part of the defend-
ants, as the agents of the plaintiff, to transfer to the United 
States the first instalment due under the treaty with France, 
and that the bill was only one of the instruments for carry-
ing the same into effect. And further, that the question of 
agency is for the jury to decide.

2. That the act of Maryland of 1785, under which the de-
fendants claim damages, does not extend to the United States.

3. That the bill in question, being drawn by one govern-
ment upon another, and. upon a particular fund, is not a bill 
of exchange within the legal meaning of the terms, and is not 
embraced by the statute.

4. That the defendants, being indorsers of the bill, and not 
the holders or owners at the time of protest, are not entitled 
to the damages, since they have not paid them.

But the court refused to instruct the jury as requested by 
the plaintiffs’ counsel, and charged them as follows, to wit:—

It is admitted, that if this was a suit between individuals, 
and the *defendant was the actual owner of a bill of 

-* exchange drawn by the plaintiff on a foreign country, 
and protested for non-payment, he would be entitled to the 
damages now claimed by the bank; but it is contended, 1st, 
that the evidence in this cause does not show a sale of the
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bill of exchange to the bank, but an agency on the part of 
the bank to assist in procuring the transfer of the funds to 
the United States. The whole of the evidence on this .sub-
ject is in writing, and therefore a matter of law, and, in my 
opinion, establishes a clear and unequivocal sale by the 
United States, and purchase and payment for the bill by 
the bank; and that in the endeavours to collect it there was 
no other agency than always exists between the owner and 
other parties to a bill of exchange. Again, it is said, that if 
this was a purchase of the bill by the bank, yet the defend-
ants cannot set off this claim, because the act of Maryland of 
1785 does not extend to bills drawn by the government of the 
United States. When the United States, by its authorized 
officer, become a party to negotiable paper, they have all the 
rights, and incur all the responsibility, of individuals who are 
parties to such instruments; there is no difference, except 
that the United States cannot be sued; and from the un-
avoidable use of commercial paper by the United States, 
they are as much interested as the community at large in 
maintaining this principle.

In the present case, the United States do not sue for a 
debt due to them as a government, but as stockholders or 
copartners for their proportion of the profits accruing on the 
use of their money, which they have invested in the stock of 
the corporation, and are to be treated in all respects like any 
ordinary stockholder, who would be bound to pay a debt due 
to the bank before he could sustain an action for his divi-
dends.

The remaining objections are, that if the Maryland act of 
1785 does embrace bills drawn by government, then this, 
being a bill drawn on a particular fund, is not a bill of ex-
change in the legal meaning of the term; and that if it is 
such a bill, the bank was not the holder or owner of it at the 
time of protest, and therefore is not entitled to the damages 
given by the statute.

These questions appear to me to have been determined by 
the Supreme Court of the United States in the present cause 
in favor of the defendants; whether they were rightly deter-
mined, it is not for us to inquire; that determination is bind-
ing on us, and until reviewed by themselves must be consid-
ered the law of the land. If I have mistaken their views on 
this, or erred in any other point of the cause, it will be corrected 
by a reexamination of the case in that court; but a construc-
tion of their opinion, given by the jury, is only capable of 
being reexamined in this court, which may lead to a new trial 
and lengthened litigation, to the disadvantage of all parties,
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as it will undoubtedly be only finally determined in the court 
*^861 *las^ resort. This being, then, my view of the

J law, in my opinion the defendants are entitled to the 
verdict.

And thereupon the counsel for the plaintiffs excepted.

The cause was argued by Mr. Clifford (the Attorney-Gen-
eral) and Mr. Nelson, for the United States, the plaintiffs in 
error, and by Mr. Sergeant, for the Bank.

Mr. Clifford assigned five causes of error, viz.:—
1st. That the bill upon which the damages in controversy 

are claimed by the defendants in error, under the circum-
stances stated in the record, is not a bill of exchange and 
embraced by the Maryland statute of 1785.

2d. That if a bill of exchange within the terms of that 
statute, the statute does not extend to the United States, so 
as to render them liable to the payment of the fifteen per 
cent, damages claimed by the defendants.

3d. That the evidence in the cause does not show a con-
tract between the plaintiffs and the defendants for the sale of 
a bill of exchange, but an undertaking on the part of the 
defendants, as the agents of the government, to transfer to 
the United States the first instalment due under the treaty 
with the King of the French of the 4th July, 1831, and that 
the bill in question was- one of the instruments for accom-
plishing that object.

4th. That the defendants, being indorsers of the bill, and 
not owners or holders at the time of protest, are not entitled 
to damages, since they have not paid them.

5th. That there was error in the charge of the court below 
in having instructed the jury that the defendants were en-
titled to their verdict, thus withdrawing from the considera-
tion of the jury the facts which they alone were competent 
to find.

After stating these points, the Attorney-General proceeded 
with the argument.

The demand of the plaintiffs is not the subject of dispute. 
The questions to be determined grow out of the set-off filed 
by the defendants. That claim had its origin in an unsuc-
cessful attempt of the Secretary of the Treasury, through 
the medium of the Bank of the United States, to transfer to 
this country the first instalment payable to this government 
by France,, under the convention of the 4th July, 1831. He 
proposed to discuss very briefly the several points taken in 
the bill of exceptions, at the last trial in the court below.
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He had no doubt he might properly do so, notwithstanding 
the cause was formerly before the court on a previous occa-
sion, when a decision was pronounced upon the points then 
presented under the bill of exceptions at that term. See 2 
How., 711. If it were not apparent then, the facts now dis-
closed afford convincing proof, that the record in the former 
cause was in many respects *incomplete. Fortunately (-*007 
for both parties, the present record is sufficiently full, L 
and the exceptions broad enough, to open the whole merits 
of the dispute, and to warrant the parties in submitting the 
cause to a final decision.

1. He submitted first the proposition, that the evidence in 
the cause does not-show a contract between the plaintiffs and 
the defendants for the sale of a bill of exchange, but an un-
dertaking on the part of the defendants, as the agents of the 
government, to. transfer to the United States the first instal-
ment due under the treaty, and that the bill in question was 
one of the instruments for accomplishing that object.

Whatever the forms may have been, this was a public 
transaction between two sovereign independent nations, for 
the purpose of carrying into. effect a treaty stipulation. In 
this general view the real parties are,—1st. The United 
States; 2d. The government of France; 3d. The Bank of 
the United States, at that time the fiscal agent of the govern-
ment, and authorized and commissioned to demand and re-
ceive from France a certain fund, and to transfer the same to 
this country. Such was the purpose. The instruments exe-
cuted were such as the President of the United States, the 
Secretary of the Treasury, and the president of the bank 
deemed sufficient, and best calculated to effect this object. 
Leaving out of view the parties to the bill in London and 
Paris, and supposing it to have been presented by the cashier 
of the bank, in whose favor it was drawn, and protested for 
non-payment as in this case, but without intervention,—which 
is the strongest view that can be taken of the case for the 
bank,—still the letters of the parties, and other instruments 
executed at the date of the bill, would determine the charac-
ter of the contract. The act of Congress of the 13th July, 
1832 (4 Stat, at L., 574), made it “the duty of the Secretary 
of the Treasury to cause the several instalments, with the 
interest thereon, payable to the United States, in virtue of 
the said convention, to be received from the French govern-
ment, and transferred to the United States in such manner 
as he may deem best.” Congress conferred the power to 
cause the fund to be received and transferred. Under this 
act the Secretary had no right to deal in exchange, or even 
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to draw a bill except as a means to accomplish the purpose 
described in the act itself. The Secretary of the Treasury 
took this view of the law in his letter to the president of the 
bank of the 31st October, 1832. He commences by referring 
to the convention, and remarks,—“ The Secretary of the 
Treasury being charged by the act of the 13th July last with 
transferring to the United States the several instalments 
receivable under the convention, I am desirous of effecting 
that object in such a manner as may be most beneficial to 
the interests of the claimants for whom the' money is to be 
received, and with this view I shall be glad to receive your 
*3881 suggestions in regard to the transfer of the first *in- 

J stalment.” The bank was thus officially apprized of 
the convention creating the fund to be transferred, and its 
attention specially directed to the act of Congress devolving 
that duty upon the Secretary of the Treasury. It was equally 
well advised, that the sole purpose of the head of that de-
partment was to effect the transfer of the first instalment, in 
a manner most beneficial to the claimants. The president of 
the bank, in his reply of the 5th of November, evidently 
regarded the proposition as one invoking the agency of the 
bank. He expresses himself as very willing to offer such 
suggestions as occur to him, in regard to the transfer of the 
first instalment. “After examining the subject in all its rela-
tions, with an anxiety to make the transfer on such terms as 
would merely prevent a loss to the bank,” &c. Having given 
various suggestions, he concludes by saying, that the bank “is 
influenced exclusively by the belief that any other arrange-
ment would be less advantageous to the treasury.” On the 
26th January, 1833, the treasury department notify the presi-
dent of the bank of their readiness to draw on the French 
government for the first instalment payable under the con-
vention. On the 30th January, the reply, marked confiden-
tial, after assigning reason for increasing the rate, adds,— 
“ Without looking, therefore, to any profit on the operation, 
but merely with the expectation of incurring no loss upon it. 
On the 6th of February, the Secretary of the Treasury ac-
cepts the terms. The bill was drawn on the 7th, and refers 
to the convention in these words:—“ Being the amount of the 
first instalment to be paid to the United States, under the 
convention concluded between the United States and France, 
of the 4th July, 1831 (after deducting the amount of the 
first instalment to be reserved to France under the said con-
vention), and the additional sum of nine hundred and forty 
thousand francs, being one year’s interest at four per cent, on 
all the instalments payable to the United States, from the 
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day of the exchange of the ratifications to the 2d February, 
1833.”

Memorandum indorsed on the Bill.
Total amount of indemnity payable to the

United States, ..... ^«.25,000,000 00 
Less amount of indemnity to be reserved

France,........................................... 1,500,000 00
23,500,000 00

One year’s interest, from 2d Feb. 1832, to
2d Feb. 1833, at 4 per cent., . . . 940,000 00

First instalment payable to the United
States, ...... 3,916,666 66

Amount of bill, ..... 4,856,666 66

On the same day the President of the United States exe-
cuted an instrument in the nature of a power of attorney to 
the cashier of the bank, authorizing him or his assignee to 
receive the amount of the *bill, and, on receipt of the r^oon 
sum therein specified, to give full receipt and acquit- L 
tance to the government of France for the first instalment. 
This instrument recites the convention creating the fund,— 
the law of Congress providing for its transfer,—the bill of 
exchange as the means of effecting that object,—and, being 
in itself a power of attorney, establishes the agency of the 
bank. Then follows the official despatch of the Secretary of 
State of the 8th February, advising the acting chargé des 
offaires in Paris that the bill had been drawn in favor of the 
cashier of the bank, and that it was accompanied by a full 
power from the President of the United States, authorizing 
and empowering him to give the necessary receipt and acquit-
tance to the French government, according to the provisions 
of the convention, and directing the chargé des affaires to 
apprize the French government of this arrangement.

The judge in the court below erred in refusing the first 
instruction prayed for on the part of the United States, and 
instructing as he did. The agency appears from, 1st. The 
act of Congress,—“ cause the several instalments to be re-
ceived and transferred to the United States.” 2d. The letter 
of the Secretary of the Treasury of the 31st October,—“ I am 
desirous of effecting that object ” (the transfer). 3d. The 
reply of the president of the bank, of the 5th November, in 
which he refers to the transfer, and speaks of a bill as the 
means. 4th. The subsequent letters following out the idea,— 
“without looking, therefore, to any profit on the operation, 
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but merely with the expectation of incurring no loss.” 5th. 
The power of attorney from the President of the United 
States to the cashier of the bank, to receive the money and 
execute a discharge. 6th. The despatch from the Secretary 
of State. These several instruments were legally admissible 
to explain and qualify the bill, and constitute a part of the 
original contract between the parties. Leeds v. Lancashire, 
2 Campb., 205; Hartley v. Wilkinson, 4 Mau. & Sei., 25; Chit. 
& H., 10th American, from 9th London ed., 140; Bayl. Bills, 
17; Story, Bills, § 34. A bill may be written in part on one 
paper and in part on another separate and detached paper, if 
the memorandum on each be contemporaneous, and both be 
designed to constitute but one entire contract. The contract 
may thus be qualified, restrained, or enlarged. In one case 
it is said the paper between the original parties was but an 
agreement, while in the hands of an innocent holder it might 
become a valid negotiable security. Bills of exchange and 
promissory notes, like every other contract, are to be construed 
in such a manner as if possible to give effect to the intention 
of theparties. Chit. & H., 167.

2. The second proposition submitted. That the bill upon 
which the damages in controversy are claimed by the defend-
ants, under the circumstances stated in the record, is not a 
bill of exchange and embraced by the Maryland statute of 
1785.
*3901 *Supposing the bill in this case to be subject to the 

-I same rules of law as are made applicable to paper be-
tween persons dealing in exchange, still the defendants’ claim 
cannot be sustained. The money must be payable at all 
events, not dependent on any contingency, either with regard 
to event, or with regard to the fund out of which payment 
is to be made, or the parties by or to whom payment is 
to be made. Chit. Bills, 134; 1 Steph. N. P., 777. The 
writers upon the law of bills of exchange usually refer to a 
class of cases to illustrate what is meant by a bill or note 
payable eventually or upon condition, each of them instanc-
ing some few of the cases which have been presented for 
judicial determination. The principle is well stated in Carlos 

Fancourt, 5 T. R., 482, by Mr. Justice Ashhurst and Lord 
Kenyon :—“ Unless they carry their own validity on the face 
of them, they are not negotiable.” “ It would perplex the 
commercial transactions of mankind, if paper securities of 
this kind were issued out into the world encumbered with 
conditions and contingencies, and if the persons to. whom 
they were offered in negotiation were obliged to inquire 
when these uncertain events would probably be reduced to a
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certainty.” Courts best promote the interest of a mercantile 
community by adhering strictly to the rules implied in the 
definition of a bill of exchange, rejecting every contingency. 
Before proceeding to discuss the contingency appearing on 
the face of the bill in this case, it is proper to state the 
nature of the contract of the drawer of a bill. “ The draw-
ing of a bill of exchange implies, on the part of the drawer, 
an undertaking to the payee, and to every other person to 
whom the bill may be afterwards transferred, that the drawee 
is a person capable of making himself responsible for the due 
payment thereof; that he shall, upon due presentment, if 
applied to for the purpose, express in writing upon the face 
of the bill an acceptance or undertaking to pay the same 
when it shall become payable; that he, the acceptor, shall pay 
the same when it becomes payable, upon due presentment 
thereof for that purpose; and that if the drawee shall not 
accept it when so presented, or shall not so pay it when it be-
comes payable, and. the payee or other holder shall give him, 
the drawer, due notice thereof, then he will pay the sum or 
amount stated in the bill to the payee or. other holder, to-
gether with such damages as the law prescribes or allows in 
such cases as an indemnity.” Story, Bills, § 121. These are 
general principles, but every general principle has its excep-
tions. It appears on the face of the instrument in this case, 
that it was drawn by the Secretary of the Treasury, on behalf 
of the United States, upon the Minister and Secretary of 
State for the Department of Finance of the government of 
France, to secure the fulfilment of a treaty stipulation. The 
answer of the officer of the French government, to whom the 
bill was presented for payment, as stated in the protest, 
shows the contingency; he answered,—“ that having had the 
orders of the Minister and Secretary of State *for the 
Department of Finance, he is instructed to say, that L 
diplomatic treaties which impose engagements on the French 
treasury, to be discharged, do not become obligatory upon it 
until the Chambers have sanctioned the financial dispositions 
which are therein embraced; therefore, the treaty concluded 
with the United States not being yet sanctioned by the legis-
lature, the Minister of Finance cannot at present make any 
payment to avail upon the obligations contracted by the said 
treaty.” Suppose a bill to have been drawn by a citizen of 
France on the treasury of the United States. The federal 
constitution provides,—“No money shall be drawn from the 
treasury but in consequence of appropriations made by law.” 
A bill drawn upon the treasury is subject to the contingency 
of that provision, as much so as if the provision itself were 
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incorporated into the bill; and would it be said, that the 
drawer contracted against that provision, or that the appro-
priation had been made when Congress had not assembled ?*  
Hence it has been decided in Reeside v. Knox, 2 Whar. (Pa.), 
233, that every bill drawn upon government is drawn upon a 
fund. A public officer may doubtless draw or receive bills 
to facilitate the business of his department, but he would 
transcend his power did he attempt to pledge the responsi-
bility of the government as a merchant or banker.

As to what is contingent, or conditional. “ The payment 
of a bill must not rest on any contingency, except the failure 
of the general personal credit of the person drawing or nego-
tiating the instrument.” 3 Kent, 76. “The sum to be paid 
must not only be in money, and certain in amount, but it 
must be payable absolutely and at all events. If it be pay-
able out of a particular fund only, or upon an event which is 
contingent, or if it be otherwise conditional, it is not in con-
templation of law a bill of exchange, or in its essential char-
acter negotiable.” Story, Bills, §§ 55, 56. Other cases illus-
trating what is a contingency or condition :—A note promis-
ing to pay plaintiff or order on demand a certain sum, or to 
surrender the body of A. B. Smith v. Boheme, 3 Ld. Raym., 67. 
A promise to pay T. M. so much money, if my brother doth 
not pay it within such a time. Appleby v. Biddolph, cited in 
8 Mod., 363. I, John Conner, promise to pay to John Ferris or 
his order fifty pounds; signed John Conner, or else Henry 
Bond. Ferris n . Bond, cited in Bayl. Bills, 17, and in Steph. 
N. P., 777. We promise to pay A. B. a certain sum on the 
death of C. D., provided he leaves either of us sufficient to pay 
the said sum, or if he shall be otherwise able to pay it. 
Roberts v. Peake, 1 Burr., 323. A promise to pay within so 
many days after the defendant should marry. Beardesley v. 
Baldwin, 2 Str., 1151. Out of my growing subsistence. 
*3921 Josselyn v. Lacier, 10 Mod., 294. Out of the fifth *pay-

J ment when it should become due. Haydock n . Lynch, 
2 Ld. Raym., 1563. Out of A. B.’s money, as soon as he should 
receive it. Daivkes v. De Loi •ane, 3 Wils., 207. Out of moneys 
in A. B.’s hands belonging to the proprietors of the Devonshire 
mines, being part of the consideration-money for the purchase 
of the manor of West Buckland. Jenny v. Kerle,. 1 Str., 591, 
592; 2 Ld. Raym., 1361. On the sale or produce immediately 
when sold of the White Hart, St. Albans, and the goods, &c. 
Hill v. Halford, 2 Bos. &P., 413. Pay A. B. one month after 

* As to the law governing the contract, see Bronson v. Kinzie, 1 How., 329; 
McCracken v. Hayward, 2 Id., 612.
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date two hundred pounds, on account of freight of the Veale 
Galley. Banbury v. Lisset, 2 Str., 1211. Borrowed and re-
ceived of A. B. in three drafts by C. D. payable to us, which 
we promise to pay unto the said A. B. with interest. William-
son v. Burnett, 2 Campb., 417. Being the amount of the 
purchase-money for a quantity of fir belonging to D. H. and 
then lying in the parish of Fillingham. Upon the note was the 
following indorsement:—“ This note is given on condition 
that, if any dispute shall arise between Lady Wray and D. H. 
respecting the sale of the within-mentioned fir, then the note 
to be void.” Hartley v. Wilkinson, 4 Campb., 127. On de-
mand, we promise to pay to A. B., or his order, a certain sum, 
for value received in stock of ale, brewing-vessels, &c., this 
being intended to stand against me, the undersigned C. D., 
as a set-off for that sum left me in my father’s will above my 
sister’s share. Clarke v. Percival, 2 Barn. & Ad., 660. Out 
of my half-pay, addressed to a navy agent. Stevens v. Hill, * 
5 Esp., 247. An order to pay one thousand dollars, or what 
might be due after deducting all advances and expenses. 
Cushman v. Haynes, 20 Pick. (Mass.), 182. A promise to pay 
a certain sum provided the ship Mary arrives at a European 
port of discharge free from capture and condemnation by the 
British. Coolidge v. Buggies, 15 Mass., 387. The sum must 
be certain, not susceptible of contingent or indefinite addi-
tions ; therefore, in the case of an instrum ent promising to 
pay A. B. the sum of sixty-five pounds, with lawful interest 
for the same, and all other sums which should be due to him, 
Lord Ellenborough held that it was not a promissory note 
even for the sixty-five pounds. Smith n . Nightingale, 2 Stark., 
375. I promise to pay, with interest at five per cent. I also 
promise to pay the demands of the sick club at H. in part of 
interest, and the remaining stock and interest to be paid on 
demand. Bolton v. Dugdale, 4 Barn. & Ad., 619. Nor to in-
definite and contingent deductions. Thus, where the defend-
ant promised to pay four hundred pounds to the representa-
tives of.A. B., first deducting thereout any interest or money 
A. B. might owe to defendant. Barlow v. Broadhurst, 4 Moo.,

. An order payable, provided- the terms mentioned in 
certain letters written by the drawer were complied with. 
.Kingston v. Long, cited in Bayl. Bills, 14. At thirty days 
after the arrival of the ship Paragon at Calcutta, pay this 
my first of exchange to the order of A. B. Palmer r*ono

v. Pratt, 2 Bing., 185. [ 393
The third point submitted. That if a bill of exchange 

Within the terms of the statute of 1785, that statute does not 
ex end to the United States, so as to render them liable to 
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the payment of the fifteen per cent, damages claimed by the 
defendants.

The words of the act of Maryland are,—M That upon all bills 
of exchange hereafter drawn in this State, on any person, cor-
poration, company, or society in any foreign country, and 
regularly protested, the owner or holder of such bill, or the 
person or persons, company, society, or corporation entitled to 
the same, shall have the right to receive and recover so much 
current money as will purchase a good bill of exchange of the 
same time of payment, and upon the same place, at the cur-
rent exchange of such bills, and also fifteen per cent, damages 
upon the value of the principal sum mentioned in such bill, and 
costs of protest, together with legal interest upon the value of 
the principal mentioned in such bill from the time of protest 
until the principal and damages are paid and satisfied.” The 
United States are not named in this act, and it therefore does 

♦ not extend to them. The king shall not be bound by a stat-
ute, whether affirmative or negative, which does not expressly 
name him; yet if there be equivalent words, or if the pre-
rogative be included by necessary implication, it would seem 
to admit of a different construction. 2 Dwar., 670; Com. 
Dig. voce Parliament, B., 3, 8; Murray v. Ridley, 3 Harr. & M. 
(Md.), 171; Contee v. Chew, 1 Harr. & J. (Md.), 417 ; State v. 
Bank of Maryland, 6 Gill & J. (Md.), 226; The King v. Wright, 
1 Ad. & E., 434; 3 Co., Part V., 14 b, 26 ; 6 Id., Part XI., 70 b, 
132 ; The King v. Archbishop of Armagh, 8 Mod., 8 ; 1 Str., 516. 
As analogies:—A statute of limitations does not run against a 
State, unless it is expressly named. Lindsey v. Miller, 6 Pet., 
666; State v. Arledge, 2 Bail. (S. C.), 401; Wheatherhead v. 
Bledsoe, 2 Overt. (Ky.), 352; People v. Grilbert, 18 Johns. (N. 
Y.), 227 ; State Treasurer v. Weeks, 4 Vt., 215; Stoughton v. 
Baker, 4 Mass., 522-528; Nimmo v. Commonwealth, 4 Hen. & M. 
(Va.), 57 ; Bayley v. Wallace, 16 Serg. & R. (Pa.), 254; Com-
monwealth v. Baldwin, 1 Watts (Pa.), 54; Wallace v. Mercer, 6 
Ham., 366. A statute of limitations does not effect the 
United States. United States v. Hoar, 2 Mason, 311.

4. That the defendants, being indorsers of the bill, and 
not owners or holders at the time of protest, are not entitled 
to damages, since they have not paid them.

The act of Maryland, after the words recited under the last 
point, reads thus :—“ And if any indorser of such bill shall 
pay to the holder, or the person or persons, company, society, 
or corporation entitled to the same, the value of the principal 
and the damages and interest as aforesaid, such indorser shall 
#nq.-i have a right to *receive and recover the sum paid, with 

J legal interest upon the same, from the drawer, or any 
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other person or persons, company, society, or corporation 
liable to such indorser on such bill of exchange.” Messrs. 
Hottinguer, by paying the bill supra protest for the honor of 
the bank, became indorsees, and acquired all the rights and 
were entitled to all the remedies against the bank and prior 
parties which the holder had, whom they paid without any 
indorsement or formal transfer of the bill. These rights they 
might have asserted to their full extent, or they were at 
liberty to limit and narrow them. Chit. & H., 509 ; Mertens v. 
Winnington, 1 Esp., 112. They became the holders as in-

dorsees by the law merchant. Konig v. Bayard, 1 Pet., 250. 
An acceptor for the honor of an indorser is, after payment by 
him, the holder. Bayl. Bills, 339; and he refers to Louviere 
v. Laubray, 10 Mod., 36, as authority. See also Story, Bills, 
§§ 124, 125; Byles, Bills, 83. Chancellor Kent says,—“ If 
.he takes up the bill for the honor of the indorser, he stands 
in the right of an indorsee paying full value for the bill, and 
nas the same remedies to which an indorsee would be entitled 
against all prior parties.” 3 Kent, Com., 87; Mutford v. Wal- 
cot, 1 Ld. Raym., 574 ; Cox v. Earle, 3 Barn. & Aid., 430; 
Alvord v. Baker, 9 Wend. (N. Y.), 323; Schimmelpennich v. 
Bayard, 1 Pet., 264. As an illustration:—A person who 
accepts for honor is only liable if the original drawee do not 
pay, and to charge such acceptor there must be a presentment 
for payment to such original drawee. Hoare n . Cazenove, 16 
East, 391; Williams v. Germaine, 7 Barn. & C., 468; Bayl. 
Bills, 159. See also Ex parte Wackerbarth, 5 Ves., 574; Ex 
parte Lambert, 13 Id., 179 ; Vandewall v. Tyrrell, 1 Moo. & 
M., 87. Messrs. Hottinguer were therefore in no sense agents 
of the bank, but became ex vi termini the holders of the bill. 
If they were the holders in the legal sense, then the bank at 
the time held only the character of indorsers; they were the 
sureties of the drawer. Story, Bills, §§ 108, 120. The bank 
did not pay the fifteen per cent, damages to Messrs. Hottin-
guer, therefore they cannot claim them from the United 
States.

Mr. Justice CATRON delivered the opinion of the court.
The United States sued the Bank of the United States for 

a dividend on stocks held by the government in the bank, 
and the defendant pleaded and relied in defence on a set-off, 
being the damages claimed by the defendant of fifteen per 
cent, on a protested draft in the form of a bill of exchange, 
drawn by the government of the United States on the gov-
ernment of France, for a sum of money due from the latter 
government to the former, by treaty stipulations, to obtain 
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possession of which the draft was drawn. The bank was the 
Payee and original holder. The *holders at the time 

J of protest (Messrs. Rothschilds of Paris) caused it to 
be protested for non-payment; and Hottinguer & Co. inter-
vened immediately after, and took up the draft for the honor 
of the bank. The corporation refunded to Hottinguer & Co. 
the amount advanced, including interest and charges, to-
gether with one half per cent, commissions, and thus again 
became possessed of the draft.

The Circuit Court, on a former trial, held that the damages 
claimed as a set-off depended on a statute of Maryland of 
1785; that by the statute the holder at the time of protest 
alone could demand damages from any previous party to a 
bill, and that if he failed to do so, and recovered less from 
any previous indorser, the latter could only recover the 
amount actually paid (with interest and charges accruing 
subsequently) from the drawer; and therefore the bank 
could set up no claim by force of the Statute of Maryland, 
taking its own assumption to be true, that this was a legal 
bill of exchange, and properly subject to protest. This 
instruction altogether rejected the defence relied on, and the 
jury found for the plaintiffs; and from that decision the 
defendants prosecuted a writ of error to this court. When 
the cause came before us in 1844 (2 How., 711), this single 
question was presented for our determination; nor could 
this court decide any other question; and such was the 
unanimous opinion of the court, although the judges then 
present differed as regarded the true construction of the stat-
ute of Maryland; the majority holding the construction of 
the Circuit Court to have been erroneous, and that the bank, 
as payee, on taking up the draft from Hottinguer & Co., had 
the same right to demand damages under the statute that the 
holder had at the time of protest. The court, however, 
when giving its opinion, threw out some suggestions on the 
structure of the bill; first remarking, that, “ before we con-
sider the rulings of the court excepted to, it may not be 
improper to notice the structure of the bill, which has been 
much commented on by the counsel, though, not having 
been excepted to by the government, it is not a matter for 
decision.” The instruction given cut off every other question 
the government might have raised in opposition to the set-oii 
claimed ; and as this court, when acting as a court of errors, 
can only legitimately revise the questions of law that have 
been raised and decided in the Circuit Courts, it must o 
necessity, on a second writ of error being prosecuted, ha\ e 
power to revise such rulings of the court below on the seconc 
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trial as effect the merits of the controversy, and to pass on 
the questions not previously presented, as open questions, in 
the particular cause. However high the regard of judges 
that did not concur may be for the views entertained and 
expressed by other judges, on a question of law not brought 
up for decision, still it is impossible to recognize such views 
as binding authority, consistently with the due administra-
tion of justice ; as by doing so the merits of *the con- p«™ 
troversy might be forestalled, without proper examina- L 
tion. We therefore feel ourselves at liberty to treat of the 
structure and character of the instrument before us as an 
open question. And so, also, we deem the question open, 
whether the statute of Maryland subjected to protest and 
damages a government. The statute provides,—“ That upon 
all bills of exchange hereafter drawn in this State on any 
person, corporation, company, or society in any foreign coun-
try, and regularly protested, the owner or holder of such bill 
shall have a right to so much money as will purchase a good 
bill of the same time of payment, and upon the same place, 
at the current rate of exchange of such bills ; and also fifteen 
per cent, damages upon the value of the principal sum men-
tioned in such bill, with costs of protest, together with legal 
interest,” &c. The United States refunded to the bank, on 
the return of the draft, the principal sum, together with all 
the charges actually incurred by the bank, and the interest 
accruing from the date of drawing to the time when the 
money was refunded ; but refused to pay the fifteen per cent, 
damages claimed by the bank. This refusal was not founded 
on the true construction of the Maryland statute ; the gov-
ernment insisting it had no application to the transaction, but 
that the drawing was of nation upon nation, and not gov-
erned by the law merchant ; and that the form of one of the 
instruments making up the transaction did not and could not 
alter its character or legal effect, so as to bring it within the 
law merchant. That the government was only bound to do 
equity to the bank to the extent of the amount refunded to 
Hottinguer & Co. And these conflicting assumptions make 
up the question we are now called on to determine, as will 
be seen by referring to the third and fourth instructions asked 
to be given to the jury, on part of the plaintiffs, on the 
second trial ; they are as follows :—

“ 3. That the bill in question, being drawn by one govern- 
inent upon another, and upon a particular fund, is not a bill 
of exchange within the legal meaning of the terms, and is not 
embraced by the statute.

“ 4. That the defendants, being indorsers of the bill, and 
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not the holders or owners at the time of protest, are not en-
titled to the damages, since they have not paid them.”

Being refused, the judge stated to the jury, that “ these 
questions appear to me to have been determined by the Su-
preme Court of the United States in the present cause in 
favor of the defendants ” ; and further remarking, that, “ if 
I am mistaken in their views on this, it will be corrected by 
a reexamination of the cause in that court.”

That the judge was mistaken as regarded the questions 
arising on the third instruction, we have already stated; but 
in regard to the fourth instruction, the charge was proper, as 
the question presented by it had been decided.
*3971 *Suppose, then, a bill of exchange could be drawn

- * by the government of Maryland, or by the government 
of the United States in this District, as the successor of Mary-
land, on the government of France; would the statute of 
Maryland give damages to a holder in case the bill was dis-
honored by France, and formally protested? The statute 
provides for damages upon all foreign bills drawn in that 
State, “ on any person, corporation, company, or society.”

Is the government of France either a person, corporation, 
company, or society, within the meaning of the act ? If it is, 
and was indebted, and could be drawn on and protested, then 
it follows that the drawer of the bill (in such instance as this), 
on taking it up and paying the damages, could lawfully de-
mand from France, as drawee, the damages paid, and right-
fully enforce the demand by the sword, if payment was 
refused; as the demand would be a perfect right, and this 
the ultimate remedy. In our opinion, Maryland, by her act 
of 1785, never contemplated the idea that a foreign govern-
ment should be subject to be drawn upon by bills of ex-
change, and to protest and damages as incidents, like indi-
vidual persons, or trading companies, or corporations; but 
that the statute had reference to the latter only; and that 
therefore this bill, on its face, “ is not embraced by the stat-
ute,” in the language of the rejected instruction.

The second consideration arising on the instruction involves 
the structure and character of the instrument, not so much 
in form, as in substance ; for the name of the instrument can-
not change its nature and character. The draft was drawn 
by one government on another, and of necessity accompanied 
by other documents, and the question is, was it a negotiable 
bill of exchange, in the legal meaning of the terms. . The 
Circuit Court held that it was; and this is the prominent 
legal point in the cause, or at least has been so treated at the
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bar, and on which, this court has bestowed much considera-
tion.

A bill of exchange is an instrument governed by the com-
mercial law ; it must carry on its face its authority to com-
mand the money drawn for, so that the holder, or the notary, 
acting as his agent, may receive the money, and give a dis-
charge, on presenting the bill and receiving payment; or, if 
payment is refused, enter a protest, from which follows the 
incident of damages. But if no demand can be made on the 
bill standing alone, and it depends on other papers or docu-
ments to give it force and effect, and these must necessarily 
accompany the bill and be presented with it, it cannot be a 
simple bill of exchange, that circulates from hand to hand, as 
the representative of current cash.

The draft in question was drawn for 4,856,666.66 francs; 
being moneys owing and shortly to become due from France 
to the United States’, according to a treaty stipulation ; and 
these facts are distinctly set forth on the face of the draft, 
and by indorsements on it. *The paper was signed r*ono 
by the Secretary of the Treasury of the United States, •- 
and addressed to the Minister and Secretary of State for the 
Department of Finance of the kingdom or France, and was 
payable to the order of Samuel Jaudon, cashier, &c. The 
mere signature of our Secretary of the Treasury could not be 
recognized by the French government as conferring author-
ity on the holder to demand payment. The transaction being 
one of nation with nation, he who demanded payment must 
have had not only the authority of this nation before he could 
have approached the French government, but that authority 
must have been communicated by the head of this govern-
ment through the proper department carrying on our national 
intercourse, which was the State department. Accordingly, 
of even date with the draft (7 February, 1833), an instru-
ment was drawn up reciting the fact of indebtment, and 
cause thereof; the amount due; the authority conferred by 
an act of Congress on the Secretary of the Treasury to apply 
lor the money in such manner as he might deem best; the 
tact and manner of drawing for it;. and then comes the offi-
cial authority to the payee to receive the money, in these 
terms:—

‘ ^w’ therefore, be it known, that I, Andrew Jackson, 
lesident of the United States, do ratify and confirm, and 

approve the drawing of the said bill by the Secretary of the 
treasury aforesaid, and do hereby authorize the' said Samuel 
audon, or his assignee of the said bill, to receive the amount 
Vol . v.—30 455 
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thereof ; and on receipt of the sum therein mentioned, to give 
full receipt and acquittance to the government of France for 
the said first instalment, and the interest due on all the instal-
ments, payable on the said second day of February, by virtue 
of the said convention ; and I, Andrew Jackson, President as 
aforesaid, do hereby ratify and confirm all that may be law-
fully done in the premises.

“ In testimony whereof, I have caused the seal of the United 
States to be hereunto affixed. Given under my hand, 
at the city of Washington, the seventh day of Feb- 

[l . S.] ruary, in the year one thousand eight hundred and 
thirty-three, and of the independence of the United 
States of America the fifty-seventh.

Andrew  Jacks on ,

“ By the President : Edw . Living st on , ,
Secretary of Stated

This accompanied the draft, and was placed in the hands 
of the payee, and no doubt passed through the hands of the 
different indorsees. Still, neither the power more than the 
draft could be presented to the French government by a mere 
individual who was holder, or by a notary public, and there-
fore, on the next day after the draft and power bear date, the 
Secretary of State of our government addressed a despatch to 
our chargé d'affaires and representative at the French court, 
in the following terms :—

Department of State, Washington, 8th February, 
1833.

“Nathaniel Niles, Esq., Paris. . .
« Sib , ;—The Secretary of the Treasury, in conformity with 

the provision of a law of the last session of Congress, yester-
day drew a bill upon the Minister of State and Finance o 
the French government, for the first instalment and the in-
terest thereupon, and for the interest upon the remaining 
instalments ; which interest is stipulated to be paid byAna 
government to this in twelve months from the date ot the 
exchange of the ratification of the late convention betweeii 
the United States and his Majesty the King of the Irene. 
The bill is drawn in favor of Samuel Jaudon, cashier oi t e 
Bank of the United States, or order, and will go accompanie , 
to the assignee thereof in France, by a full power from e 
President, authorizing and empowering him, upon the ue 
payment of the same, to give the necessary receipt ana- ac- 
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quittance to the French government, according to the pro-
vision of the convention referred to.

“You will take an early opportunity, therefore, to apprize 
the French government of this arrangement.

“ I am, Sir, respectfully, your obedient servant,
JEuw. Livings ton .”

Until the French government was thus officially advised, 
the bill and accompanying power combined were valueless in 
the hands of the holder, as against France.

It follows, as we suppose, from the character of the drawer 
and the drawee, and the nature of the fund drawn upon, that 
this transaction could not be governed by the commercial 
law ; much less by a statute of Maryland, which happened to 
be in force in the District of Columbia, where the draft was 
drawn.

But it is insisted, and with much plausibility, that as be-
tween the bank as payee, and the United States as drawer, 
no such objections can be alleged by the United States ; they 
having assumed the draft to be a bill of exchange, and dealt 
with it as commercial paper, are bound by the assumption. 
Still, the question meets us, that no form of draft could au-
thorize a legal demand upon the drawee (France) on the face 
of the draft. So far from being a simple paper, carrying its 
authority to receive the money with it, the parties now before 
the court conceded, at the time the drawing took place, by 
obtaining the power, that the right to receive the money did 
mainly depend, and must depend, on the power signed by the 
President, and countersigned by the Secretary of State, with 
the seal of the United States attached, and the communica-
tion of the facts in official form, and through the proper 
channel, to the government of France, that is, through its 
Department of Foreign Affairs. These were the conditions 
and contingencies with which the draft was encumbered. 
They were legal consequences, apparent *on its face, r*4nn 
and are yet more apparent by the accompanying facts 
that took place at the time of drawing.

Again. This controversy is between the original parties; 
the law governing the dealing, each was bound to know ; the 
facts they did know equally well ; and if a mutual mistake 
was made in supposing that a negotiable commercial instru-
ment could be founded on our claim against France, this 
mistake cannot change the commercial law, which in our 
opinion could not be made to apply to the subject-matter of 
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drawing, nor in any form of instrument founded on the 
subject-matter.

The principal argument adduced to sustain the set-off 
claimed is founded on the fact, that by an act of Congress 
the Secretary of the Treasury had a discretion to adopt any 
appropriate means to obtain the money, and that a bill of 
exchange was an appropriate means. To this assumption it 
may be answered, that France was not bound by the act of 
Congress, but by the treaty; it stipulated, “that the indem-
nity of twenty-five millions of francs should be paid, in six 
annual instalments, into the hands of such person or persons 
as should be authorized to receive it.” We repeat that this 
authority was to come from our government to the French 
government; was to pass through the Department of State 
here, and through the Department of Foreign Affairs there, 
and thus only could it reach the Minister of Finance, M. 
Humann. Our Secretary of the Treasury could not commu-
nicate with the Minister of Finance, nor with any other func-
tionary of the French government, and therefore the bill 
drawn by Mr. McLane on M. Humann, standing alone, was 
idle as waste paper, notwithstanding the act of Congress, in 
so far as the French government was concerned. Nor had 
M. Humann any power to pay the money, had it been in the 
treasury, until instructed to do so by the Department of 
Foreign Affairs.

1. For these reasons, we are of opinion that the question 
on the structure of the bill is an open question, because for 
the first time presented to this court for decision.

2. That the statute of Maryland, of 1785, in its terms, 
does not embrace a bill of exchange drawn on a foreign 
government.

3. That a bill of exchange in form, drawn by one govern-
ment on another, as this was, is not, and cannot be, governed 
by the law merchant; and that therefore it is not subject to 
protest and consequential damages.

And on these grounds we order that the judgment of the 
Circuit Court be reversed, and that the cause be remanded 
to that court for another trial thereof, on the principles stated 
in this opinion.

Mr. Chief Justice TANEY filed the following memoran-
dum :—

The Chief Justice withdrew from the bench in the argu-
ment of this case, having given an official opinion, when he 
was Attorney-General of the United States, against the claim 
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made by the *bank, and concurring altogether with 
the above opinion given by the court.1 L

Mr. Justice McLEAN.
I dissent from the opinion of the court. No point is made 

in this case which was not elaborately discussed and substan-
tially ruled in the same case, reported in 2 How., 711. It is 
true, the structure of the bill, and the liability of the govern-
ment to the damages claimed, not being points made in the 
former bill of exceptions, were not authoritatively adjudged. 
But these points were so connected with the construction of 
the Maryland statute, the question then before the court, 
that neither the counsel nor the court could escape their con-
sideration. No other instrument than a foreign bill of ex-
change is embraced by the statute, and if the government be 
not liable to damages on a protested bill, no decision could 
have been given against it.

The points were as fully and as ably argued then, as they 
have been at the present term. The addition of one learned 
counsel at the bar is the only change in the advocates. But 
the changes on the bench show the uncertainty of life, and 
the emptiness of human hopes. Two judges, distinguished 
for their great learning and ability, who participated in the 
former judgment, have gone to their account; ill health 
causes the absence of another, and the opinions of the two 
now present remain unchanged. We submit, as we are 
bound to do, to the views of our four learned associates who 
now decide this case.

It is insisted that the bank did not purchase the bill of 
exchange from the government, but acted as its agent, 
using the bill as an instrument through which to perform its 
agency.

^een^ section of its charter the bank, when re-
quired by the Secretary of the Treasury, was bound “to 
give the necessary facilities for transferring the public funds 
iom place to place within the United States or Territories, 

But this duty was limited to transfers 
W1^hin the Union, and did not extend to foreign countries.

1 he correspondence between the Secretary of the Treasury 
and the president of the bank, in relation to this bill, shows 
a purchase of it by the bank. In his first letter to the bank, 

a ed the 31st of October, 1832, the Secretary of the Treas-
ury states the amount due under the French treaty; that it 

onink^ °/ th® Attorney-General does not appear among the official 
opinions published.
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was made his duty to have the amount transferred to the 
United States, and the views of Mr. Biddle as to the mode 
of transfer were solicited. In his answer Mr. Biddle says,— 
“The simplest form would be the sale of a bill on Paris, 
drawn by the Secretary of the Treasury ” ; that “ the bank 
has already in Paris a larger sum than it has any immediate 
use for, yet it is not indisposed to increase it, because it may 
hereafter have occasion for the fund, and because it is believed 
that, if *the terms can be made acceptable, the purchase of 
*4021 wh°le by bank would be the best operation for

J the government.” The rates of exchange are then 
stated, and a proposition to purchase the bill at a certain per 
cent.

On the 26th of January ensuing, the Secretary says he is 
ready to draw the bill", and adds,—“ I presume the bank is 
still disposed to purchase, and on the terms offered in your 
letter of the 5th of November.” And also he says,—“ It is 
desirable that the credit be given to the treasurer by the 
bank, on receiving the bill.”

To this letter Mr. Biddle replies, that the rate of exchange 
has declined between England and France, and that the bank 
could not take the bill on the terms at first proposed. On 
the 6th of February the new terms were accepted, and on 
the following day the bill was transmitted, and its proceeds 
were placed on the books of the bank to the credit of the 
government.

These facts show a proposal to sell the bill by the Secre-
tary, and an agreement to purchase it by thè bank at a certain 
per cent. ; that the bill was .drawn and forwarded to the bank, 
and that for the amount of it a credit was entered to the 
government. In the face of these statements, which show a 
purchase of the bill beyond all doubt, it is extraordinary that 
the fact should be controverted.

It is contended that the bill, “under the circumstances 
stated in the record, is not a bill of exchange, and is not em-
braced by the Maryland statute of 1785.”

The Secretary of the Treasury proposed to sell a bill of 
exchange to the bank, and the bank agreed to purchase a bill. 
On its face it is called a bill of exchange, and it was nego-
tiated as such by the bank to Baring, Brothers, & Co., of 
London, and by them to N. M. Rothschild, who indorsed it 
to Messieurs D. Rothschild, Brothers, of Paris. When the 
bill became due, a demand of payment was made on the 
drawee, and a protest for non-payment, which was followed 
by due notice to the drawer. The government paid the cost 
of protest and other expenses to the bank, and also the com-
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missions charged by Hottinguer & Co., who took up the bill, 
supra protest, as the agents of the bank ; but the fifteen per 
cent, damages given by the Maryland statute were refused. 
And in a letter the Secretary of the Treasury, the Attorney- 
General says,—“ I have carefully examined the claims pre-
sented by the Bank of the United States, on account of the 
protest of the bill of exchange drawn by you on the French 
government,” &c. “ The account,” he says, “ stated by the 
bank, if supported by proper vouchers, appears to be correct, 
with the exception of the claim of fifteen per cent, damages 
on the amount of the bill.”

But now it seems that these eminent civilians and bankers 
were ignorant of the legal import of this instrument,—men 
who had been all their lives conversant with bills of exchange, 
and who had used them in their moneyed operations annually, 
to an amount equal to, if *not greater than, the revenue pqng 
of this government. Yet thèse men, the richest and *- 
most experienced bankers in the world, were mistaken in 
calling and treating this paper as a bill of exchange. And 
the government, too, were reprehensible for paying the costs 
of protests, for such costs could be charged only on a bill of 
exchange.

Against all this knowledge, experience, and action, it is 
now contended that the paper is a mere assignment, or any 
thing else than a bill of exchange. That designation is re-
pudiated, not the less zealously for having been the result of 
second thought.

But what are the new lights shed upon this question?
Two documents are found in the present record, which 

were not before the court at the former argument ; and these, 
it is said, have a material bearing on the case. The first is a 
letter dated 8th February, 1833, from the Secretary of State 
to Mr. Niles, our chargé d'affaires at Paris, informing him 
that a bill had been drawn on the French government for the 
first instalment and interest under the treaty, in favor of 
Samuel Jaudon, cashier of the Bank of the United States, 
and requesting that notice should be given of the arrange-
ment to the French government.

This is nothing more than a letter of advice, which usually 
precedes a bill of exchange, of which the payee in this in-
stance had no knowledge. It, however, conduces to show 
the nature of the transaction, as not only the substance of a 
bill of exchange was regarded, but also its form and accom-
paniment.

The other document was under the seal of the United 
States, and signed by the President and Secretarv of State.

471



403 SUPREME COURT.

The United States v. The Bank of the United States.

It stated the substance of the treaty ; the act of Congress 
authorizing the Secretary of the Treasury to have the instal-
ments, as they became due, transferred to the United States; 
and that the Secretary had drawn a “ bill on the Minister 
and Secretary of State for the Department of Finance of the 
French government, payable at sight, for four millions eight 
hundred and fifty-six thousand six hundred and sixty-six 
francs and sixty-six centimes, being the amount of the first 
instalment, payable to the United States, under the said con-
vention, on the second of the present month of February, 
and of the interest which is payable at the same time; which 
bill is payable to Samuel Jaudon,” &c., and the President 
ratifies the act of drawing the bill, and the receipt which 
shall be given, &c.

Now this paper is supposed to take away from the bill of 
exchange its character as a commercial instrument. It can 
have no other effect than to show that the Secretary had 
authority to draw the bill. It was no part of the bill of ex-
change, and indeed was not necessary to its negotiability. 
The indorsement of Jaudon implied an undertaking that he 
was the cashier of the bank, and that the bill was genuine 
and would be paid. No one can doubt that the payment of 
the money by the French government on the bill, without 
any additional evidence, would have been good. The bill 
*4041 uPon its face *was perfect, and authorized the holder

J to receive and receipt for the money.
At most, the document can only be considered as authenti-

cating the law under which the Secretary acted in drawing 
the bill. And this was all that the French government, under 
any circumstances, could require. But suppose this paper 
was a power of attorney, signed by the President, authorizing 
the Secretary to draw the bill; would that change or in any 
way effect its commercial character ?

Any person may draw, accept or indorse a bill by his agent. 
A partner may indorse for the firm. And this authority may 
be by parol or writing not under seal. So a corporation may 
draw by its agent. Banks are in the constant practice of 
drawing bills through their cashiers. And has it ever been 
supposed, that, if evidence accompanied or was attached to 
the bill of the authority of the drawer, it impaired its com-
mercial properties ? Mr. Chitty says, in his Treatise on Bills 
(p. 27),—“ Where a bill is not signed by the party himself, 
the party taking it must first satisfy himself that the agent 
had power so to act for the supposed principal.” In the case 
of the East India Company v. Tritton, 3 Barn. & C., 280, 
three bills upon the East India Company were payable to 
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Hope or order; they got into possession of Card, who in-
dorsed them for Hope. Card had a power of attorney from 
Hope, but it was not sufficient to warrant these indorse-
ments. This power being seen by the holders of the bill, 
they were bound by it, as having notice of its extent.

But a bill drawn by an agent, under a power, was never 
supposed to be less a bill than if it had been drawn by the 
principal. And in such cases the assignee has only to satisfy 
himself that the drawer acted under a proper authority. 
This no more vitiates the bill, than evidence of the genuine-
ness of the signature of the drawer. The bill in question 
was complete upon its face, and it is inconceivable to me how 
the paper signed by the President can affect it.

In the argument it is supposed that, in drawing this bill, 
the government acted in its sovereign capacity. The idea of 
attaching sovereignty to all the agencies of the government, 
however exercised, is as novel as it is unconstitutional. 
Cover every transaction of the agents of the government by 
the attributes of its sovereignty, and a despotism, character-
ized by the grossest acts of injustice and oppression must 
result.

A bill of exchange derives all its properties from the com-
mercial law. It is a most convenient instrument for the 
transfer of funds from one country to another. And its chief 
and only value, in this respect, arises from the legal principles 

\with which it is invested, and which regulate the duties and 
liabilities of those who become parties to it. In negotiating 
such an instrument, the government does not act in its 
sovereign capacity. It becomes subject, like all other parties 
to the bill, to the commercial principles which govern it.

*In the case of the United States v. Administratrix r^n k  
of Baker, 12 Wheat., 559, it was held, that “whenever 
the government of the United States, through its lawfully 
authorized agents, becomes the holder of a bill of exchange, 
it is bound to use the same diligence in order to charge the 
indorser as in a transaction between individuals.” And in 
that case the indorser was held to be discharged by the negli-
gence of the government. And again, in the United States 
v. Bank of the Metropolis, 15 Pet., 392, the court say,—“When 
the United States, by its authorized officer, become a party 
to negotiable paper, they have all the rights and incur all the 
responsibility of individuals who are parties to such instru-
ments. We know of no difference except that the United 
States cannot be sued.”

These decisions, and many others that might be referred 
to, put an end to the assumption, that a bill of exchange
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drawn by the government is an act of sovereignty, or any 
thing different in principle from a bill drawn by an individ-
ual. Whether drawn by the government or an individual, 
a bill of exchange is the same commercial instrument, and 
subject to the same law. No principle is better settled than 
this by the decisions of this court.

But it is supposed that there is something in the character 
of the drawee, the French government, which destroys the 
commercial character of the bill. This position is as un-
sustainable as that of the character assumed for the drawer. 
The bill was drawn on M. Humann, the Minister of Finance 
of the French government. The money was due, and the 
payment of it was subject to no contingency from the face 
of the bill, nor from any circumstance connected with it. 
The drawer guaranteed the payment of the bill on presenta-
tion by the holder, under all the responsibilities which the 
law attached. A demand, protest, and notice were the only 
conditions on which the responsibilities were to become fixed. 
These conditions have been performed by the bank, and the 
government has acknowledged its liability by paying a part 
of the damages claimed. But throwing itself upon its sove-
reignty, the government refuses to pay the damages claimed 
under the statute of Maryland, on the ground that the instru-
ment is not a bill of exchange. If this ground be true, the 
costs of protest should not have been paid by it.

It is contended, that, as the question is now here, between 
the original parties to the bill, the bank may be supposed to 
have taken the bill under a full knowledge that it might not 
be paid by the French government; and could not be paid 
by it, unless the chambers should make an appropriation. 
And from this knowledge it is inferred, that the bank took 
upon itself the risk of the punctual payment of the bill. 
This assumption is shown to be unfounded by the fact, that 
the government, on being notified of the protest, immediately 
returned the money to the bank which it had paid on account 
of the bill. Now if there had been any understanding, ex-
press or implied, such as is presumed, in regard to the punc- 
*4061 Payment of *the bill, would the government have

J done this ? There can be but one answer to this ques-
tion.

There was no doubt in the minds of the original parties to 
this bill, that it would be paid on presentation. What was 
the language of this government on receiving notice of the 
protest? Was the failure of the French Chambers to make 
the appropriation received as an apology for the dishonor of 
the bill? That government was informed, in terms not to 
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be misunderstood, that no excuse for a delay of payment 
could be received. That the obligation of the French gov-
ernment was absolute, and in no degree dependent on the 
will of the Chambers; and an immediate payment was re-
quired. The bank, shortly after the receipt of this bill, in-
dorsed it to Baring, Brothers, & Co., in London. This affords 
the highest evidence that the bank believed the bill would be 
honored.

It is argued that the French government did not subject 
itself to a bill of exchange, and consequently to the payment 
of damages on a default of payment. This may be admitted, 
and yet it does not reach the question. The bill was not 
presented until the money was due, and by drawing it our 
own government undertook that it should be paid. This is 
as well settled as any other principle in the commercial law.

It seems to be considered that the case might have been 
stronger against the government, had it been made by an in-
dorsee of the bill. This cannot be correct. Every indorsee, 
from the face of the bill, had all the notice which can be 
charged against the bank.

But it is contended that the bill was drawn on a particular 
fund, and therefore was not a bill of exchange.

It is admitted, if the payment of the bill is made to depend 
upon any contingency, it is not a bill of exchange. In the 
language of Mr. Chitty,—“If the payment is to depend on 
the sufficiency of a particular fund, the bill or note will be 
invalid.” The case of Jenny v. Kerle, 2 Ld. Raym., 1361, was 
much relied on in the argument. “ Herle sued Jenny upon 
a bill drawn by him upon Pratt, and payable to Herle, as fol-
lows : ‘ Sir, you are to pay Mr. Herle <£1945 out of the mon-
ey in your hands belonging to the proprietors of the Devon-
shire mines, being part of the consideration-money for the 
purchase of the manor of West Buckland.’ Herle had judg-
ment in the Common Pleas; but upon a writ of error, the 
Court of King s Bench held that this was no bill of exchange, 
because it was only payable out of a particular fund, supposed 
to be in Pratt s hands, and the judgment was accordingly 
reversed.” J

The decision in that case did not turn upon the words on 
he face of the bill, “ being part of the consideration-money 
or the purchase of the manor of West Buckland”; but on 

ese,—-“ You are to pay Mr. Herle out of the money in your 
^ds belonging to the proprietors of the Devonshire mines.” 

1 he former words here cited in effect are the same as those 
used in the French bill, *showing the consideration on 
which it was drawn; but in Herle’s case these words L ‘
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constituted no objection to the bill, and were not referred to 
by the court. The case turned exclusively on the direction 
to “pay out the money in your hands belonging to the pro-
prietors of the Devonshire mines.” Had these words been 
omitted, the bill would have been good. So that the case of 
Herle, so much relied on by the plaintiffs’ counsel, does not 
show the invalidity of the French bill.

The bill in Herle’s case, in the language of the court, was 
payable out of money supposed to be in Pratt’s hands. Con-
sequently it was payable out of no other fund. And if the 
fund supposed to be in Pratt’s hands was not there, then the 
bill was not payable. Compare this with the French bill:— 
“ Sir, I have the honor to request you to pay at sight of this 
my first of exchange, &c., to the order of Samuel Jaudon, 
cashier of the Bank of the United States, the sum of four mil-
lions eight hundred and fifty-six thousand six hundred and 
sixty-six francs sixty-six centimes, which comprises the sum 
of 3,916,666.66 francs, constituting the amount of the first 
payment to be made to the United States, by virtue of the 
convention concluded between the United States and France, 
the 4th of July, one thousand eight hundred and thirty-one 
(deduction made of the amount of the first.payment, reserved 
to France by said treaty), and the additional sum of nine 
hundred forty thousand francs, for a year’s interest at four 
per cent, upon the entire sums payable to the United States, 
dating from the day of the exchange of ratification to the 
second of February, 1833.”

Now there is not on the face of this bill any intimation out 
of what fund the French government should pay it. It spe-
cifies on what account the bill was drawn, showing the amount 
was due; but this does not affect the character of the bill. 
The instalment “was referred to,” in the language of Mr. 
Chitty, “in order to show the consideration, and not to 
render the payment contingent.”

In Burchell, Administrator, ^c. v. Slocock, 2 Ld. Raym., 
1545, the action was on a promissory note, whereby the de-
fendant promised to pay to A. B. <£101 12 s. in three months 
after the date of the said note, “ value received out of premises 
in Rosemary Lane, late in the possession of G. H. The court, 
on demurrer, held this to be a promissory note within the 
statute.” And so in Hausoullier n . Hartsinck, 7 T. P., 733, the 
defendant promised to pay-------- , or bearer, £25, being a 
portion of a value as under deposited in security for the pay-
ment thereof. Upon a special case being reserved, the court 
said they were clearly of opinion, that though, as between 
the original parties to the transaction, the payment of the 
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notes was to be carried to a particular account, the defend-
ants were liable on these notes, which were made payable at 
all events.

The question is, whether the payment of the bill is made 
to *depend upon any contingency. Now, it is clear 
this is not done in the French bill. It is made pay- *- 
able absolutely, without any condition expressed or implied.

The maker of a note promised to pay A. B. eight pounds, 
so much being to be due from me to C. D., my landlady, at 
Lady-day next, who is indebted in that sum to A. B. Was 
held not to be conditional. Chitty on Bills, 139. Now, in 
this instrument the consideration is stated; but that did not 
vitiate the note. The French bill states nothing more, than 
that the amount drawn for was due by treaty. And yet this 
is supposed to destroy its negotiable character. A decision 
to this effect would, in my judgment, introduce a new princi-
ple into the law governing bills of exchange.

Is. the bank entitled, under the statute of Maryland, to the 
fifteen per cent, damages?

The argument that the State of Maryland did not intend to 
subject her sovereignty to the provisions of the statute is 
entitled to but little consideration. The interest involved 
does not reach the sovereignty of the State; and it is sufficient 
to say, there is no exemption of the interests of the State in 
the statute; and in passing it, the legislature intended, as in 
the enactment of every other law, that all legal effect should 
be given to it.

The words of the statute are, “ that upon all bills of exchange 
hereafter drawn in this State on any person, corporation, com-
pany, or society in any foreign country,” &c.; and it is inti-
mated that these words do not embrace a foreign government. 
In answer to this, it may be said the bill is drawn on M. 
Humann, and is literally within the statute.

From the cases above cited, it is clear that the government, 
in drawing or negotiating a bill of exchange, subjectsitself to 
all the liabilities of an individual; consequently it is liable to 
the fifteen per cent, damages, under the Maryland statute, if 
the bank is entitled to them. These damages were considered 
by this court in the former decision as designed by the statute 
to cover reexchange. This construction is opposed, and it is 
argued that reexchange is provided for in the statute, where 
it declares that the holder of a protested bill “ shall have a 
right to receive and recover so much current money as will 
purchase a good bill of exchange of the same time of payment, 
and upon the same place, at the current exchange of such bill.”
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And the fifteen per cent, damages in this view are considered 
as a penalty.

Instead of covering reexchange by the above provision, the 
legislature intended to give the holder of the protested bill 
the money he paid for it, varying only as the rate of exchange 
should be at the time. If the rate of exchange at the protest 
of the bill was lower than when it was purchased, the holder, 
under the statute, would recover less than he paid for it; but if 
exchange had risen, he would recover more. Now, this exchange 
*4091 *s limited to this *country, and therefore cannot have

-* been intended as reexchange. Reexchange is a bill 
drawn at the place of payment of the protested bill, which shall 
sell for the amount of such bill. The holder of the French bill, 
on its protest, was entitled, on commercial principles, indepen-
dently of the statute, to a bill on this country which would sell 
at Paris for the amount of the protested bill. This would be a 
very different sum from that which was paid for the bill in 
this country. The reexchange depends upon the state of 
trade between the two countries, direct and circuitous, the 
money market, always regulated by the demand and supply, 
and other circumstances of a local character, which show that 
the price at which the bill was purchased in this country can 
never be the price at which a bill on this country would sell 
at Paris, or in any foreign country. This fact being known 
to the legislature .of Maryland, they could not have intended 
by the above provision to cover reexchange. The statute gives 
to the purchaser of the bill the amount he paid for it, with 
the small variation stated, and nothing more. The fifteen per 
cent, damages were given in lieu of reexchange, and not as a 
penalty. This is the view taken by the court in its former 
decision.

It is said that the bank, not having paid damages on the 
bill, is not entitled to them. The bank, having negptiated 
the bill, was responsible for its payment, with damages. And 
after the protest, the agents of the bank supervened, and paid 
the amount of it to the holder. The propriety of this pay-
ment is not questioned. By this act, the bank became the 
holder of the bill, not as indorsee, but as the original payee. 
In effect, this ownership obliterated and annulled the indorse-
ments on the bill. The bank, as the holder, could look to no 
one but the government for payment. And payment to the 
bank in this country was made, shortly after notice of protest 
was received. , ,

But the damages given by the statute have been withheld. 
Had the bank never negotiated the bill, and made a demand 
of payment, the protest for non-payment, with regular notice, 
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the right to the damages claimed could not have been con-
tested. And this is the precise condition of the bank. It is 
the holder, having paid the amount of the bill at Paris.

The large amount of the damages claimed has been adverted 
to in the argument. This should have no influence on the 
legal questions that arise.

Suppose the bank had not taken up the bill after protest; 
is there any doubt that the holders could have recovered dam-
ages from their indorsers, and they from the bank? This 
would have subjected the bank to the payment of the damages 
given by the law of the place where the bill was first indorsed. 
But this circuitous course was prevented by the payment of 
the bill. It thus appears that the bank paid this large sum of 
money in Paris, Unexpectedly, which in the nature of * 1-4-1 n 
things must have subjected it to great inconvenience *- 
and loss. By the payment, the credit of the government, as 
the drawer of the bill, was sustained, and the eventual liability 
of the bank for principal and damages anticipated.

Now, as between individuals, this would entitle the holder 
of the bill to the fifteen per cent, damages. And it is equally 
clear and just, that the bank should receive the same. There 
has been paid to it by the government the principal, costs of 
protest, and the commission charged by Hottinguer & Co. as 
the agents of the bank, who took up the bill, but not one cent 
has been paid to the bank for the advance of the money at 
Paris. On the principles of equity, independently of the 
statute, the bank is entitled to the difference in value of the 
sum paid by it in Paris, and the sum received by it from 
the government in this country. This is reexchange, which 
the fifteen per cent., in my opinion, was intended to cover. 
Of this opinion was the court which formerly decided this 
case.

I think the judgment of the Circuit Court should be affirmed.

Mr. Justice WAYNE also dissented from the opinion of 
the court.

Mr. Justice WOODBURY, having given an official opinion 
as Secretary of the Treasury against the claim of the bank in 
this case, did not sit.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 

astern District of Pennsylvania, and was argued by counsel. 
Un consideration whereof, it is now here ordered and adjudged 
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by this court, that the judgment of the said Circuit Court in 
this, cause be and the same is hereby reversed, and that this 
cause be and the same is hereby remanded to the said Circuit 
Court, with directions to that court to award a venire facias 
de novo, and for further proceedings to be had therein in con-
formity to the opinion of this court.

Malinda  Fox  v. The  State  of  Ohio .

The power conferred upon Congress by the fifth and sixth clauses of the 
eighth section of the first article of the constitution of the United States, 
viz.:—“To coin money, regulate the value thereof, and of foreign coin, 
and fix the standard of weightsand measures”; “To provide for the pun-
ishment of counterfeiting the securities and current coin of the United 
States ”;—does not prevent a State from passing a law to punish the offence 
of circulating counterfeit coin of the United States.1

1 Followe d . Moore v. I llinois, 14 
How., 20 (but see Id., 21). Cited . 
Passenger Cases, 7 How., 556. See 
Ex parte Houghton, 8 Fed. Rep., 898, 
902; s. c., 7 Id., 659; United States 
v. Yates, 6 Id., 864 ; Dashing v. State, 
78 Ind., 358; State v. Oleson, 26 Minn., 
517.

United States v. Field, 16 Fed. Rep., 
778; Brown v. Evans, 8 Sawy., 493.

In Fox v. State, the Court arrived 
at the conclusion that the State pun-
ished one offence, and the United 
States another, and therefore there 
was no conflict of authority. Other 
cases are of the same kind. Com-
monwealth v. Tenneg, 97 Mass., 50. 
Other cases are put upon the express 
ground that the Act of Congress ex-
pressly permitted State courts to 
punish the crime for which the crimi-
nal was prosecuted. Commonwealth 
v. Fuller, 8 Mete. (Mass.), 313. The 
permit was .held constitutional. In 
several other State courts parties 
were indicted for offences relating to 
the current coin of the United States, 
and no exception was taken to the 
jurisdiction. Peek v. State, 2 Humph. 
(Tenn.), 78; Rosnickv. Commonwealth, 
2 Va. Cas., 356; State v. Collins, 2 
Hawks (N. C.), 191; State v. Bowman, 
6 Vt., 594; Miller v. People, 2 Scam- 
(Ill.)'; 233 ; Rouse v. State, 4 Ga., 136. 
Some cases expressly put it that such 
acts are unconstitutional because
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Congress having express power to 
punish counterfeiting, no State can 
legislate upon the subject. Mattison 
v. State, 3 Mo., 421. Other cases hold 
that it is an offence against two juris-
dictions, and each may punish it. 
Chess v. State, 1 Blackf. (Ind.), 198; 
that the power to punish such an 
offence is inherent in the State, to 
protect her citizens. State v. Tutt, 2 
Bail. (S. C.), 44; State v. Antonio, 2 
S. C. (O. S.), 776; People v. White, 34 
Cal., 183; State v. McPherson, 9 Iowa, 
53 ; Jett v. Commonwealth, 18 Gratt. 
(Va.), 933; State v. Brown, 2 Oreg., 
221; Sizemore v. State, 3 Head (Tenn.), 
26; State v. Antonio, 3 Brev. (S. C.), 
562; Sutton v. State, 9 Ohio, 133; State 
v. Pitman, 1 Brev. (S. C.), 32; Hen-
drick v. Commonwealth, 5 Leigh (Va.), 
707; State v. Rankin, 4 Coldw. (Tenn.), 
145; Long v. State, 10 Tex. App., 186; 
State v. Randall, 1 Aik. (Vt.), 89; 
Darling n . State, 78 Ind., 557. And 
perhaps a party who steals money out 
of mail bags may be punished under 
the United States laws, for violating 
the postal laws, and under the State 
laws, for theft. United States v. Amy, 
14 Md., 149, n., 152.

The indictment must charge the 
offence as one against the State, and 
not against the United States. Dat- 
Ian v. People, 1 Doug. (Mich.), 207- 
In Massachusetts it is held that, since 
the passage of the Act of Congress,
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