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SUPREME COURT OF THE UNITED STATES
Allot ment  of  Justi ces

It is ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this Court among the circuits, pur-
suant to Title 28, United States Code, Section 42, and that such al-
lotment be entered of record, effective nunc pro tunc October 1, 
1981, viz.:

For the District of Columbia Circuit, Warren  E. Burger , Chief 
Justice.

For the First Circuit, Willia m J. Brennan , Jr ., Associate 
Justice.

For the Second Circuit, Thurgood  Marshall , Associate 
Justice.

For the Third Circuit, William  J. Brennan , Jr ., Associate 
Justice.

For the Fourth Circuit, Warren  E. Burge r , Chief Justice.
For the Fifth Circuit, Byron  R. White , Associate Justice.
For the Sixth Circuit, Sandra  Day  O’Conno r , Associate 

Justice.
For the Seventh Circuit, John  Paul  Steve ns , Associate 

Justice.
For the Eighth Circuit, Harry  A. Blackmun , Associate 

Justice.
For the Ninth Circuit, William  H. Rehnquis t , Associate 

Justice.
For the Tenth Circuit, Byron  R. White , Associate Justice.
For the Eleventh Circuit, Lewi s F. Powe ll , Jr ., Associate 

Justice.
October 5, 1981.

Pursuant to the provisions of Title 28, United States Code, Sec-
tion 42, It is ordered that the Chief  Justi ce  be, and he hereby is, 
assigned to the Federal Circuit as Circuit Justice, effective Octo-
ber 1, 1982.

October 12, 1982.

(For next previous allotment, see 423 U. S., p. VI.) 
IV



DEATH OF MRS. BRENNAN

Supr eme  Court  of  the  Unit ed  States

MONDAY, DECEMBER 6, 1982

Present: Chief  Justic e Burge r , Justi ce  Brenn an , 
Justi ce  Whi te , Justi ce  Mars ha ll , Justi ce  Blackm un , 
Justi ce  Powell , Justic e  Rehnq uis t , Justic e  Steven s , 
and Justi ce  O’Conn or .

The  Chief  Justic e  said:
Last Wednesday, Marjorie Leonard Brennan, wife of Jus -

tic e  Brenn an , died, after a long and courageous struggle 
with illness. What marked her in a very special way that all 
who knew her admired, was her shining spirit and uncom-
plaining attitude. No one can really know what that kind of 
courage, in the face of long illness, calls for, but she inspired 
the love and admiration of all who knew her. Especially 
those of us who saw her frequently, marvelled at her courage 
and cheerfulness.

The light of her spirit will be sorely missed, not only by her 
family, but all those who, over the years, witnessed her quiet 
strength, her smile, her determination to carry on with life 
and live it to its fullest. Marjorie Brennan truly lived her 
life to the fullest against great odds.

As a mark of our sorrow, and of our affection for her, and 
for our Brother Justi ce  Brenn an  and his family, and our 
deep and lasting affection for Marjorie Brennan, the Journal 
of the Court will record that adjournment of this Court today 
is in honor of her life, and her memory.
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PROCEEDINGS IN THE SUPREME COURT OF THE 
UNITED STATES IN MEMORY OF 

JUSTICE FORTAS*

MONDAY, DECEMBER 13, 1982

Present: Chief  Justi ce  Burger , Justi ce  Brenna n , 
Justic e  Whi te , Justi ce  Mars hall , Justic e  Blackm un , 
Justic e  Powell , Justi ce  Rehnq uis t , Justic e  Stevens , 
and Justic e  O’Conn or .

The  Chief  Justi ce  said:
The Court is in special session this afternoon to receive the 

Resolutions of the Bar of the Supreme Court in tribute to our 
former colleague and friend, the late Justice Fortas.

The Solicitor General is recognized at this time for the pur-
pose of presenting those Resolutions which were adopted by 
the Bar. Mr. Solicitor General.

Mr. Solicitor General Lee addressed the Court as follows:
Mr . Chief  Justi ce , and may it please the Court:
The members of the Bar of the Court met this day and 

have adopted resolutions in honor of Justice Fortas. And I 
would ask leave of the Court to present those resolutions at 
this time.

Abe Fortas, Associate Justice of the Supreme Court of the 
United States from 1965 to 1969, died at his home in Wash-
ington, D. C., on April 5, 1982. He was 71 years old, but 
even for a man whose career had been so rich, so varied, and

♦Justice Fortas, who resigned from the Court effective May 14, 1969 
(395 U. S. in), died in Washington, D. C., on April 5, 1982 (456 U. S. V).
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VIII JUSTICE FORTAS

so fruitful, his death cannot be said to have come in the full-
ness of time. Only a few days before, he had argued before 
the Court and neither his appetite for work nor his powers 
showed any signs of diminishing. The members of the Bar 
have met in the Supreme Court building on December 13, 
1982, to commemorate him as one of the great figures of our 
profession, to survey his vast and diverse accomplishments, 
and to testify to the enrichment he brought to the law, to the 
arts, and to the nation. To recall the details of his life is to 
exhibit, as the historian Burckhardt said, only the “underside 
of the tapestry”: the knots and stitches, not the whole work. 
Abe Fortas was animated by a warmth, a compassion, a 
profound gravity that could be felt, that cannot be captured 
in words, but that made him who he was and whom we 
remember.

Abe Fortas was bom in Memphis, Tennessee, on June 19, 
1910. His Orthodox Jewish parents had emigrated from 
England. His father was a cabinetmaker who was also a 
sometime shopkeeper and jeweler. Abe was the youngest of 
five children and the family’s modest circumstances dictated 
that any achievement he enjoyed would be self-made. He 
worked his way through high school by playing the violin in a 
small dance band. The violin began as a source of pleasure, 
became a means of self-support (along with part-time work in 
a shoe store), and remained a passion throughout his life. 
His academic record led to a scholarship at Southwestern 
College, a Presbyterian institution in Memphis. There he 
was president of the drama and debating clubs and leader of 
the school orchestra. With a near-perfect academic record, 
he won the Peres Scholarship to the Yale Law School, which 
he entered in 1930 at the age of twenty.

Propitious circumstances and the relentless application of 
his remarkable ability made Yale the turning point of Fortas’ 
life. He led his class academically, was Editor in Chief of the 
Law Journal, and authored a brilliant student note at the di-
rection of William 0. Douglas, then a young Sterling Profes-
sor of Law who would later call Fortas “my prize student” 
and who would be an intimate friend for life. Fortas was 
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appointed assistant professor of law upon his graduation in 
1933, but for the next four years his world had two centers, 
New Haven and Washington. During summers and semes-
ters when he was not teaching he worked at the Agricultural 
Adjustment Administration, at the behest of two other Yale 
faculty members who had been drawn to the New Deal, 
Thurman Arnold and Wesley Sturges. In 1934, Fortas 
joined Douglas at the new Securities and Exchange Commis-
sion as a consultant. He became an important collaborator 
with Douglas in the preparation of a study of protective com-
mittees that led to major legislative revisions in reorganiza-
tion proceedings under the Bankruptcy Act. Three years 
after joining the Commission, Fortas left the Yale faculty. 
In the meantime he had married Carolyn Agger. She, too, 
became a brilliant student at the Yale Law School and after 
her graduation in 1938 began the outstanding career as a tax 
lawyer that has continued to the present day.

In 1939, at the age of twenty-nine, Fortas became General 
Counsel to the Bituminous Coal Division in the Department 
of the Interior. Two years later he became Director of the 
Division of Power in the Department. In that capacity he 
met a young Congressman named Lyndon B. Johnson who 
was interested in a proposed power project in his home state 
of Texas. The introduction led to a life-long friendship, 
which included Fortas’ representation of Johnson in the con-
tested Texas Senatorial election of 1948 and in other less pub-
lic matters.

Talented young men, of whom Fortas was one of the best, 
were able to rise quickly in the New Deal. In 1942, at the 
age of thirty-two, Fortas became Under Secretary of the In-
terior. His legal abilities had been firmly established. In 
the new post he demonstrated the judgment and force re-
quired to become a successful second in command to Secre-
tary Harold Ickes, the self-styled curmudgeon of the Roose-
velt administration. Fortas won Ickes’ trust so quickly and 
to such a degree that he frequently substituted for the Secre-
tary at Cabinet meetings.
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With the declaration of war after Pearl Harbor, the busi-
ness of the Interior Department acquired new gravity. The 
Department was charged with administering the removal of 
Japanese-Americans from the West Coast and with over-
seeing the administration of martial law in the Hawaiian 
Territory. Fortas fought a determined, though unsuccess-
ful, battle to prevent the relocation and internment of the 
Japanese-Americans. In later years he would tell associates 
that he was prouder of his efforts in that cause than in any 
other he undertook in more than a decade of government 
service. With Ickes, he also fought to ameliorate the 
harshest aspects of martial law in Hawaii during the War.

Fortas’ tenure in the Interior Department was interrupted 
briefly when he resigned to enlist as an apprentice seaman in 
the Navy. Rejecting any high-level desk assignment in the 
service, he was in boot camp when a persistent serious eye 
ailment compelled his release and he was reappointed to his 
still-vacant post as Under Secretary.

When the War ended, so did the New Deal. In January 
1946, the law firm of Arnold and Fortas was organized in 
Washington, D. C. Its purpose as Fortas later recalled in a 
tribute to Thurman Arnold, “was to provide a means for its 
two partners to make a living.” For almost twenty years, 
Fortas managed the firm and built it into one of the leading 
institutions in the city and in the country.

The firm was extraordinarily successful in satisfying the 
purposes of its founders, who later included Paul Porter, 
former Price Administrator during the War. But Arnold, 
Fortas & Porter was more than a lucrative practice meeting 
the needs of large corporate clients. During the period of the 
1950s that Justice Douglas called the time of the “Black Si-
lence of Fear,” the firm represented not only large companies 
but also private citizens who were victims of anti-Communist 
hysteria, such as Dorothy Bailey, Dr. John Peters, Owen 
Lattimore, and Dr. Edward Condon, Director of the National 
Bureau of Standards. The cases all involved the funda-
mental right of individuals to differ from orthodoxy and to 
join, or at least to associate freely, with others of similar 
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views. The issues on which the firm based its defense of 
such cases were drier and more legalistic. “Most of them,” 
Fortas later wrote, “involved fundamental questions of pro-
cedural rights: to specific charges, to confrontation and cross- 
examination, to judgments based solely on substantial evi-
dence, to the presentation of a defense and to counsel.” 
Each victory was one of both substance and process.

The mere fact that the firm would take an unpopular case 
was a repudiation of the orthodoxy that had swept the coun-
try during the period. But Fortas and his colleagues did not 
rest on symbolism. Each case, be the client Lever Brothers, 
Federated Department Stores or Ezra Pound, received the 
same meticulous care. In every case in which he was in-
volved, Fortas was at once the manager and the master of 
the smallest detail. The temperament of the named part-
ners in the firm was illustrated by Thurman Arnold’s descrip-
tion of how each would have handled a trial involving the 
United Fruit Company. “I would try it carload by carload, 
Paul would try it case by case, and Abe would try it banana 
by banana.”

Mastery of detail requires time, and in addition to his re-
markable intellectual ability Fortas had enormous stamina. 
From his earliest days in the New Deal, law was a fourteen- 
hour a day, six- or seven-day a week task. To junior col-
leagues he could be a humorless, somewhat distant perfec-
tionist: no early draft of any document was ever quite 
satisfactory. Final approval was only achieved after the 
most exacting professional standards had been satisfied.

Although Abe Fortas was identified with “causes,” he did 
not see the lawyer’s duty as service to a cause. The only 
duty was to the client, and not to the client’s wishes but to 
the client’s interests. In praising Thurman Arnold, Fortas 
obviously articulated a mutual view and his own credo in re-
jecting a new vogue: “As the young lawyer views many of 
today’s battles, the client is of relatively little importance. 
The cause, not the client, is the object of dedication. The cli-
ent is a technical necessity, not a person whose life or welfare 
is at stake. The undertaking is shaped and prosecuted not in 
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defense or vindication of the client, but in maximum further-
ance of the idea or program.” As he rejected representing 
causes instead of—and perhaps at the expense of—people, 
Fortas also refused to pass judgment on the relative moral 
worth of his clients. The function and responsibility of the 
lawyer was to serve and to represent “each client as an indi-
vidual, whether the client was a corporate malefactor or a 
presumably saintly civil libertarian.”

Two of Fortas’ most important victories were for clients 
who fell somewhere between the poles he thus identified. 
His representation of Monte Durham in 1954, by appointment 
of the United States Court of Appeals for the District of Co-
lumbia Circuit, led to a decision that for its time was a land-
mark in the modem attempt to bring into closer proximity 
legal rules and scientific knowledge concerning insanity. 
Less than a decade later, again by appointment of the court, 
he convinced the Supreme Court that Clarence Earl Gideon 
was entitled under the Constitution to a lawyer to defend him 
in state court for a petty offense. Both cases were constitu-
tional watersheds.

Abe Fortas was an advocate of not only the powerful and 
the penniless, but also of the arts. If his passion profes-
sionally was craftsmanship, his passion privately was music 
and art. The two merged symbolically, in the form of his 
desk at the firm, which was made from a Victorian grand 
piano. He was an effective supporter of the National En-
dowments for the Arts and for the Humanities. He arranged 
for Pablo Casals to play at the White House, and in later years 
he helped direct the John F. Kennedy Center for the Per-
forming Arts. He once said that the only thing he could not 
live without was his music. Though he played for pleasure, 
his musical sense and skill were of a high order, and he 
played the violin and viola regularly with the talented profes-
sionals who were his friends, in the Sunday evening sessions 
at his home that he called The 3025 N Street Strictly No Re-
fund Quartet. His violin was a 200-year-old Guidantus, the 
gift of violinist Isaac Stem, cellist Leonard Rose, and pianist 
Eugene Istomin. A month after Fortas’ death, Stem led a 
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memorial concert at the Kennedy Center in memory of the 
man who worked to make the Kennedy Center a vital force in 
the arts, who with Stem successfully fought the destruction 
of Carnegie Hall, and who helped make the Hirshhom Mu-
seum a reality.

Abe Fortas was a man of rare completeness—patron and 
practitioner of the arts, successful corporate lawyer and su-
perb advocate, defender of the poor and the persecuted. His 
legal renown came as a “Washington lawyer,” but not of the 
breed sometimes thought to provide clients with influence 
more than advice. Fortas knew Washington from the inside, 
but his success rested on an intuitive knowledge, built from 
the ground up, of how bureaucracies worked and thus how 
they needed to be addressed. His grasp of the workings of 
government extended to both the recondite and the mundane 
details. When an elevator car carrying lawyers, judges, and 
administrators was trapped between floors in the Export- 
Import Bank on the way to a meeting, Fortas opened the op-
erator’s panel, pulled a lever, flicked a switch or two and the 
car was once again on its way. When his fellow passengers 
expressed their astonishment, Fortas replied with the mock 
innocence he occasionally affected, “It’s really quite simple, 
for an insider.”

Fortas made fun of his personal connections in other ways. 
He listed his business in the 1965 edition of WHO’S WHO IN 
THE SOUTH AND SOUTHWEST as “Presidential Adviser, 
c/o The White House, 1600 Pennsylvania Avenue, Washing-
ton, D. C.” The joke would later prove to be somewhat of 
an embarrassment when President Johnson named Fortas to 
be Associate Justice of the Supreme Court of the United 
States on July 28, 1965, but nothing could hide the fact that 
the President valued him as a trusted adviser and consulted 
him informally on a wide range of matters. Fortas was not 
eager to accept appointment to the Court, but Johnson styled 
the nomination as a call to “vital duty” and Fortas accepted. 
The President, noting Fortas’ well-known reluctance to 
assume public office again after twenty years in private life, 
declared that “the job has sought the man—a scholar, a pro-
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found thinker, a lawyer of superior ability and a man of 
deeply compassionate feelings toward his fellow man.”

Abe Fortas took the constitutional and judicial oaths on Oc-
tober 4, 1965, to become the ninety-fifth Justice to sit on the 
Supreme Court of the United States. In the four terms that 
he sat as an Associate Justice he wrote 106 opinions—forty 
opinions for the Court, twenty-one concurring opinions, and 
forty-five dissenting opinions. His importance to the Court 
and to the nation during the parlous times in which he sat 
cannot be measured by output. Part of his value lay, as 
Holmes said of John Marshall, in the fact that he, and not 
someone else, was there during “a strategic point in the cam-
paign of history.”

His opinions did not strive for rhetorical effect. He could 
reduce a penetrating insight to a barbed phrase and he could 
summarize a complicated constitutional concept in a glisten-
ing sentence, but the quality of his work is not reflected in a 
string of memorable pearls. Each opinion spoke crisply with 
the authority of a master craftsman who readily apprehended 
the facts and arguments and who then went to the heart of 
the matter without reinventing the wheel along the way. 
His passion broke through the surface rarely, and then usu-
ally in cases involving the civil rights of racial minorities 
or the investigative abuses of the police. In both areas, 
he rejected abstract characterizations that hid disagreeable 
truths, and he sought to make equal protection of the laws 
and freedom from self-incrimination living realities and not 
technical constructs.

The days that Justice Fortas sat on the Court lent them-
selves to pat labels for characterizing complex social prob-
lems and the Court’s role in addressing those problems. 
How the future will regard his times is not for us to say, but 
it is certain that he brought to his task a mature vision that 
refused to accept simple formulas. “Constitutional com-
mandments are not surgical instruments,” he wrote. “They 
have a tendency to hack deeply—to amputate/’ Avery v. 
Midland County, 390 U. S. 474, 497 (1968). He thus cau-
tioned against the application of slogans to resolve problems 
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touching many institutions, and he warned that adjudication 
was an inefficient tool to preserve constitutional guarantees: 
“The full realization of our great charter of liberty, set forth 
in our Constitution, cannot be achieved by this Court alone.” 
Desist v. United States, 394 U. S. 244, 277 (1969). He also 
warned that courts should be chary of overreaching, espe-
cially where economic policy was at stake either in the inter-
pretation of the antitrust laws or in the review of agency 
action: “The courts may be the principal guardians of the lib-
erties of the people. They are not the chief administrators of 
its economic destiny.” B. & 0. R. Co. v. United States, 386 
U. S. 372, 478 (1967).

His greatest contributions to the jurisprudence of the Su-
preme Court touched on what he saw as the essence of the 
liberties guaranteed by the Constitution, the procedures 
used by the criminal justice system. In addition to numer-
ous opinions on the Fifth Amendment, he wrote, in the case 
of In re Gault, 387 U. S. 1 (1967), the charter of juvenile jus-
tice. He was acutely sensitive to the constitutional and pro-
cedural rights of minors, not only those charged with break-
ing the law as in Gault, but also those who wished to criticize 
public policy, Tinker n . Des Moines School District, 393 
U. S. 503 (1969), and those who sought to learn more than 
one-sided orthodoxy, Epperson n . Arkansas, 393 U. S. 97 
(1968). And he pleaded that the First Amendment had room 
to protect individuals and families from the loss of their legiti-
mate privacy. Time, Inc. v. Hill, 385 U. S. 374, 412 (1967).

Abe Fortas’ tenure on the Supreme Court embraced a pe-
riod in which the law and its fiiture were called into open 
question not only in the courtroom but also in the streets. 
Although he invested remarkable energy and industry in his 
court work, he could not ignore what he viewed to be multi-
ple threats to the law and to its basic organizing principles for 
society. In 1968 he published a pamphlet which he had 
begun before he joined the Court, Concerning Dissent and 
Civil Disobedience. He argued that civil disobedience was 
sometimes appropriate, but that violence never was, because 
violence begat more violence and thus destroyed the opportu-
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nities for peaceful social change. The book was strangely 
misunderstood by some as a manifesto for lawlessness, but 
nothing could have been further from Fortas’ purpose or be-
lief. “Democratic processes do indeed function,” the small 
book concluded, “and they can bring about fundamental 
response to fundamental demands, and can do this without 
revolution, and despite the occasional violence of those who 
either reject or have not attained the maturity and restraint 
to use, and not to abuse, their freedom. This is an extraordi-
nary tribute to our institutions.” To confound those who 
misread him, he elaborated his views in an address to the 
American College of Trial Lawyers in August of 1968. “I 
say proudly that I am a man of the law,” he began. He re-
peated his faith in the rule of law and his abhorrence of vio-
lence, but he also issued a warning: “We will not tolerate vio-
lence or lawlessness but at the same time we will protect and 
preserve—despite the onslaught of those whose purported 
adherence to constitutional principles conceals a danger to 
our institutions more virulent and dangerous than outright 
attack—the possibilities of peaceful and orderly change that 
our Constitution guarantees.”

On June 27, 1968, President Johnson nominated Abe For-
tas to be Chief Justice of the United States to replace Earl 
Warren, who had announced the day before that he would re-
tire as soon as a successor was confirmed. The nomination 
never went to a vote in the Senate, because Fortas asked on 
October 3 that his name be withdrawn from consideration 
after stormy confirmation hearings where questions were 
raised about decisions made by the Court both before and 
during his tenure, about the pamphlet and about Fortas’ 
extrajudicial activities. The following Spring further ques-
tions were raised which, it became evident, could not be laid 
to rest short of a full confrontation. To Fortas, the political 
implications of the controversy transcended personal vindica-
tion. He knew, as he said, that “if I stayed on the Court, 
there would be a constitutional confrontation that would go 
on for months. I feel that there wasn’t any choice for a man 
of conscience. ” Against the urgings of friends and those who 
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recognized the importance of his contribution to the work of 
the Court, he resigned from the Court on May 14, 1969.

After the resignation, he resumed an active practice as an 
eminent and valuable member of the bar. The practice was 
remarkably varied, challenging and consuming. Of particu-
lar interest to him was the future of the Commonwealth of 
Puerto Rico, with which he had a long association and which 
he represented in his only argument before the Court after 
leaving it.

He continued his manifold activities on behalf of the arts, 
and he occasionally lectured. Although his work and his 
avocation seemed to fill a twenty-five hour day, he always 
had time for friends. During the illness that forced Justice 
Douglas to retire from the Court, and in the years following, 
Fortas was on hand at a moment’s notice.

The life of Abe Fortas was so full, so rich, and lived at such 
intensity that it is possible we do not fully know the man we 
have lost. He recognized his own complexity. The Su-
preme Court, he said, “brings you face to face with the prob-
lems of what you really believe, and that accounts for some of 
the transformations of men on the Court. Maybe if I’d 
stayed on the Court long enough I’d have discovered a Fortas 
under the Fortas under the Fortas. But it didn’t happen.”

Abe Fortas was not so much a man of contradictions as a 
man of great tensions. An instinctive, emotional passion for 
justice and fair play underlay his quiet and controlled public 
reserve; the man who moved so easily in the corridors of 
power was acutely uncomfortable with the trappings of that 
power, so much so that he could not bear to ride in the back 
seat of a limousine alone, because he detested the distinction 
between the passenger and the driver that the seating ar-
rangement symbolized; and the active and diverse social life 
that he and Carolyn so enjoyed was at odds with his lifelong 
gravity and social concern. Abe Fortas bore the burden of 
the same kind of conscience that he perceived in his friend 
and former partner Louis Eisenstein: “He believed in man 
and man’s capability. He believed—although life could not 
have been easy for him, because he was a sensitive instru-
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ment, responding too easily, too deeply, too quietly, too pas-
sionately to the vibrations of others—not only those whom he 
knew, whose sorrows impinged upon his life, but also to the 
unseen multitudes whose problems to him were not abstract, 
but a personal agony and a personal responsibility.”

We would not honor Abe Fortas properly, however, if our 
memory were cast only in sadness at his departure. As he 
said of Eisenstein, in that deep, deliberate, somewhat mourn-
ful voice which none who heard it can ever forget: “The death 
of a remarkable man is not just an end. It is also a begin-
ning. His death does not terminate his life. His life contin-
ues in each of those whom he has touched, and in thousands 
whom he never encountered, but whose lives are better and 
richer because he lived.”

WHEREFORE, IT IS RESOLVED, that we, the Bar of 
the Supreme Court of the United States, express our griev-
ous sense of loss upon the death of Justice Abe Fortas, that 
we acknowledge our professional debt to him for his accom-
plishments as a lawyer, public servant and public citizen, and 
that we gratefully recognize his enduring contributions to our 
profession, to the arts and to the nation: It is further

RESOLVED, that the Chairman of our Committee on 
Resolutions be directed to present these resolutions to the 
Court with the prayer that they be embodied in its perma-
nent records.

The  Chief  Justi ce  said:
Thank you, Mr. Solicitor General. The Court now recog-

nizes the Attorney General of the United States.

Mr. Attorney General Smith addressed the Court as 
follows:

Mr . Chief  Just ice  and may it please the Court.
The Bar of the Court met today to honor the memory of 

Abe Fortas, Associate Justice of the Supreme Court from 
1965 to 1969.
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Justice Fortas came to this Court after two extraordinary 
decades in the private practice of law. He was the first law-
yer appointed to the Court directly from private practice in 
35 years. He brought to the Court not only the habits of 
mind of the outstanding private practitioner, but the deeply 
felt concerns that shaped his own life.

As a young man, Justice Fortas came to Washington with 
the New Deal. He served with distinction at the Agricul-
tural Adjustment Administration, the Securities and Ex-
change Commission, and the Department of the Interior— 
where he became the Under Secretary at 32.

From 1946 until 1965, Justice Fortas engaged in the pri-
vate practice of law—founding his own firm, which became 
an exemplar of the Washington practice. During this pe-
riod, however, Justice Fortas did not forsake public service. 
He demonstrated the importance of the lawyer to the service 
of the public through his representation of a broad range 
of clients. By appointment of the United States Court of 
Appeals for the District of Columbia Circuit and this Court, 
he successfully represented indigent clients in two historic 
cases. In the latter instance, he made an important con-
tribution to the work of this Court. In 1962, the Court 
appointed him to brief and argue the cause of Clarence 
Earl Gideon, a destitute Florida convict. The story is well 
known. And it is a story that will continue to tutor future 
generations of law students and lawyers concerning their 
responsibilities to the public as members of the bar.

Justice Fortas’ keen intellect, and his intolerance for ob-
scure arguments, were apparent both in his opinions and in 
the courtroom. One of Justice Fortas’ law partners has said 
that it was a dangerous gamble to answer a question from 
him unless it could be done with certainty, and that no one 
gambled more than once. Those who argued before him 
quickly learned the same lesson. If there was a weakness in 
a lawyer’s argument, it was often Justice Fortas who would 
question the advocate about it—and not let him easily escape. 
The advocate’s only consolation was that when his opponent 
was making a questionable point, it was again Justice Fortas 
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who would often ask the incisive question and pursue the 
issue relentlessly until the weaknesses of the argument were 
fully revealed.

Although a member of this Court for less than four years, 
he played a central role in the significant changes wrought 
during that period. He wrote forty opinions of the Court 
during those four terms. Although considered by most a 
stalwart of the Warren Court, he revealed the nuances of 
judgment that characterized his superb intellect by writing 
twenty-one concurring opinions and forty-five dissents. On 
this Court—as in private life—Mr. Fortas was his own man— 
indeed, a most remarkable man whose unique insights were 
the result of exceptional experience, hard work, and a sharp 
intellect.

After leaving the Court, Justice Fortas returned to the pri-
vate practice of law, and to a diverse life in which he devoted 
much of his time to public service. He gave generously of 
his efforts to the John F. Kennedy Center for the Performing 
Arts and to the National Endowment for the Arts. From 
1970 until his death he was a member of the Advisory Com-
mittee on Appellate Rules of the Judicial Conference of the 
United States. His law practice once again led him back be-
fore this Court, where he presented another memorable oral 
argument only two weeks before his death.

President Theodore Roosevelt once said that in life, “The 
credit belongs to the man . . . who knows the great enthusi-
asms, the great devotions, and spends himself in a worthy 
cause . . . .” Abe Fortas was such a man. Throughout his 
life—which spanned a turbulent era of change—Justice Fortas 
proved himself a brilliant lawyer and a tireless advocate for 
his clients and those principles he cherished. In public 
service and in private life, he spent himself fully for those 
things in which he believed. Those who agreed with him, 
and those who did not, all recognize that Justice Fortas was 
always a magnificent advocate—and so often a successful 
one.

Mr . Chief  Justi ce , on behalf of the lawyers of this nation 
and, in particular, of the Bar of this Court, I respectfully 
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request that the resolutions presented to you in honor and 
celebration of the memory of Justice Fortas be accepted by 
this Court.

The  Chief  Justic e  said:
Mr. Attorney General and Mr. Solicitor General, the Court 

thanks you on behalf of the Bar for your presentations today 
in memory of our late colleague and friend, Justice Fortas.

We ask that you convey to Chairman Koven and the mem-
bers of the Committee on Resolutions our profound apprecia-
tion for these very appropriate resolutions. Your motion 
that these resolutions be made a part of the permanent 
records of the Court is granted.

These resolutions of the Bar of the Court that you have 
presented, Mr. Solicitor General and Mr. Attorney General, 
reveal a man who, for all his skills as an advocate and for all 
his fine professional standing as a lawyer and as a Justice of 
this Court, was far more than a legal technician.

There’s very little to add to the resolutions you have pre-
sented in terms of Abe Fortas’ career as a Justice, as a law-
yer and as a public figure. In many respects, he was cut of 
the same cloth as so many of those Eighteenth Century fig-
ures in our history who were as much at home in the corri-
dors of government as in the courtroom or in the concert hall. 
His services in government, as the resolutions have told us, 
began very early in his life, and very soon won him national 
recognition.

He was always vigorous in his support of or in his opposi-
tion to measures and to people when he disagreed. His pub-
lic rebuke of Senator Wayne Morse can really be appreciated 
best by the generation who remember Senator Wayne Morse 
as one of the powerful figures in the Congress of the United 
States, and as a leading spokesman for liberal causes.

Few people cared and even fewer dared to cross swords 
with Wayne Morse in public debate. And Abe Fortas’ cour-
ageous opposition to the internment of Japanese Americans 
that has been referred to in the resolutions was another 
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example of his willingness to oppose popular trends, includ-
ing the entire force of President Roosevelt’s administration.

I first became personally acquainted with Abe Fortas when 
I served on the Court of Appeals and worked with him on 
Circuit Judicial Conference Committees. He had returned 
to private practice by the time I came to this Court, and 
when we reactivated the important Judicial Conference Com-
mittee to review the appellate rules, I asked him to serve on 
it and he accepted.

In private conversations with him, I found that he shared 
the view that judges and lawyers had a great obligation to 
work together to reduce the steadily mounting costs of ap-
peals as cases became more complex and as the cost of 
printed records sometimes ran into literally small fortunes. 
Here his quick grasp of the realities, his vast experience in 
the law made him a very valuable contributor to the work of 
that Committee.

Abe Fortas was deeply involved, as the resolutions have 
indicated, in the political life of the country much of his life, 
especially in the earlier years. But one could not accurately 
say he was a politician, as that term is commonly used in 
Washington. He was surely no hail fellow well met. He 
saved his warmth for his friends and his close associates. 
Yet, he played an important role in the political life on the 
level of ideas and issues, beginning with the stirring days of 
the New Deal.

One can easily visualize Abe Fortas as counsel to the trucu-
lent Harold Ickes, seeking to restrain the public outbursts of 
that dynamic curmudgeon, as the Solicitor General’s resolu-
tion has described him, in order to protect the Secretary and 
enhance his effectiveness in government.

Abe Fortas’ role in the political life of his times was largely 
on an intellectual level, as I have suggested. And as with 
any advocate, he performed with great zest and vigor on be-
half of the young Lyndon Johnson in the Texas litigation that 
the Solicitor General has referred to. And, of course, we 
know the result of that case was to place Lyndon Johnson on 
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the ballot for United States Senator and open his national 
political career.

I have said that Abe Fortas was as much at home in the 
corridors of government as in the courtroom, but that de-
scription fails to describe the complete man. From his child-
hood, he loved music and he never did forsake his beloved vi-
olin. Yet, it would have been unnatural for a fine musician, 
possessing the great talent that he exhibited, to confine his 
interest in the arts simply to music. Quietly and effectively 
he supported many causes of the arts on a broad scale, nota-
bly, the Kennedy Center, and it was his participation, at the 
request of President Johnson, that led to the Smithsonian 
Institution acquiring the great Hirshhom collection—and 
that was an essential step, for the project was not without 
vigorous opposition.

The Solicitor General has referred to the final appearance 
of Abe Fortas as an advocate in this Court, and that came 
shortly before his death. That was the kind of case that 
called for his large grasp of the realities and the practicalities 
of the business of government, as well as an acute under-
standing of the relevant law. A unanimous Court found in 
favor of Puerto Rico, one of his long-time clients.

Those who knew Abe Fortas as a cool, if not sometimes 
even a cold, steely advocate in the competitive arenas of the 
law and of government would have been somewhat baffled, I 
think, to have seen him as part of a string quartet with his 
musician friends in a private home. These groups, as the 
resolutions have noted, sometimes included some of the lead-
ing figures in the world of music, Isaac Stem, Judith Serkin, 
Leonard Rose.

Abe Fortas was as much at home with the music of 
Brahms, Mozart and Rachmaninoff as with the treatises of 
Lord Coke and of Maitland.

Although he was a very private person, he did not make a 
point of concealing his love for and the practice of music or his 
interest in the arts. Neither did he flaunt it or exploit it. 
His love of the arts was a sincere expression and it tells 
something about the breadth of the man and of his interests.



XXIV JUSTICE FORTAS

I was present, as many of you were, at the musicial memo-
rial tribute in May at the Eisenhower Theater when some of 
the great artists of America paid tribute to this man with 
their music. We heard Isaac Stem, Slava Rostropovich and 
others who had shared private musical evenings with him. 
They played the Andante Movement from Mozart’s String 
Quintet, one of Abe Fortas’ favorites. It was their way of 
paying tribute to an Eighteenth Century man of the arts who 
was also a Twentieth Century man of the Law.

Abe Fortas will be missed, not just by his life companion, 
Carolyn, and by his family and his friends and colleagues at 
the Bar, but by all those who have tried to make our Nation’s 
Capital a center for the beauty and serenity so essential 
today in the turbulent world that we live in.

In a day of specialists and specialization, he will be remem-
bered for his contributions on many levels. As his love of 
the arts and music enriched his life, it served also to enrich 
the life of this great city and of our country.
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CALIFORNIA ex  rel . STATE LANDS COMMISSION 
v. UNITED STATES

ON CROSS-MOTIONS FOR ENTRY OF DECREE

No. 89, Orig. Decided June 18, 1982—Decree entered October 18, 1982

Decree entered.
Opinion reported: 457 U. S. 273.

DECREE

For the purpose of giving effect to the decision of this 
Court herein, announced June 18, 1982, 457 U. S. 273, re-
hearing having been denied on September 9, 1982, 458 U. S. 
1131,

It  Is  Order ed , Adjudged , and  Decre ed :
1. As against the State of California and all those claiming 

under it, the United States holds all right, title and interest 
in the parcel of land described in the Complaint filed herein 
and in Exhibit A hereto, the seaward boundary of which shall 
be the line of mean high water of the Pacific Ocean, as hereto-
fore or hereafter modified by accretion, erosion or reliction, 
whether attributable to natural or artificial causes;

2. The State of California has no right, title or interest in 
the said parcel of land, and the State, its agencies, political

1
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subdivisions, officers and agents, and all those claiming under 
them or in privity with them, are enjoined from interfering in 
any way with the right, title, and interest of the United 
States in the said parcel;

3. Each party shall bear its own costs.

EXHIBIT A
All that certain real property in the State of California, 

County of Humboldt situated in Townships 4 and 5 North, 
Range 1 West, Humboldt Base & Meridian (“HB&M”) and 
particularly described as follows:

COMMENCING at the east V4 corner of Section 31, Town-
ship 5 North, Range 1 West HB&M, thence from said point of 
commencement; N 88o01'20" W, 1981.14 feet along the north 
line of U. S. Lot 3 of said Section 31, as said lot is shown on 
the official United States Government Township Plat, to the 
United States Meander Line of the Pacific Ocean as surveyed 
by J. S. Murray under contract dated October 18, 1854, and 
the TRUE POINT OF BEGINNING: thence from said true 
point of beginning southerly along the shore of the Pacific 
Ocean with the meander lines of said Section 31 the following 
(3) courses:

1. S 14°38'54" W, 395.44 feet;
2. S 03°38'54" W, 1863.84 feet; and
3. S 10°21'06" E, 400.10 feet; to the United States Mean-

der Corner on the Township line common to said Townships 4 
and 5 North Range 1 West; thence southerly along the shore 
of the Pacific Ocean with the meander lines of Section 6 of 
Township 4 North, Range 1 West as surveyed by J. H. Miller 
under contract dated October 19, 1854, the following (3) 
courses:

1. S 08°24'17" W, 968.24 feet;
2. S 01°24'17" W, 869.50 feet; and
3. S 11°35'43" E, 646.26 feet more or less to the centerline 

of the North Jetty at the entrance to Humboldt Bay; thence 
westerly along said centerline the following (6) courses:
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1. N 75°15'58" W, 307.31 feet;
2. N 65°00'58" W, 431.97 feet;
3. N 52°05'24" W, 442.91 feet;
4. N 53°15'24" W, 408.72 feet;
5. N 50°02'05" W, 400.00 feet;
6. N 46°08'24" W, 1427 feet more or less to the line of mean 

high water of the Pacific Ocean; thence northerly along said 
line of mean high water to a point which bears N 88°01' 
20" W, from the true point of beginning; thence S 88°01'20" E, 
along the north line of U. S. Lot 3, of Section 31 of Town-
ship 5 North, Range 1 West produced, to the true point of 
beginning.

Bearings and distances are based on the State of California 
Coordinate System (Lambert Conformal Projection), Zone 1, 
derived locally from that certain map entitled “Record of Sur-
vey, Surplus Property,” recorded in Book 29 of Surveys at 
Page 137, Humboldt County Records as surveyed by the 
United States Coast Guard; 12th District.
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ANDERSON, WARDEN v. HARLESS

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT

No. 81-2066. Decided November 1, 1982

Respondent was convicted of first-degree murder after a jury trial in a 
Michigan state court, and the Michigan Court of Appeals affirmed. The 
Michigan Supreme Court, on review of the record, denied relief. Re-
spondent then obtained habeas corpus relief in Federal District Court, 
which held that the trial court’s jury instruction allowing malice to be 
implied from the fact that a weapon was used unconstitutionally shifted 
the burden of proof to respondent and was inconsistent with the pre-
sumption of innocence. The District Court also held that respondent 
had exhausted available state-court remedies, as required by 28 U. S. C. 
§ 2254. The Federal Court of Appeals affirmed, holding that the ex-
haustion requirement was met because respondent had presented to the 
Michigan Court of Appeals the facts on which he based his federal claim, 
had argued that the malice instruction was “reversible error,” and had 
cited People v. Martin, 392 Mich. 553, 221 N. W. 2d 336—a decision 
predicated solely on state law, but in which the defendant had argued 
broadly that failure to properly instruct a jury violates the Sixth and 
Fourteenth Amendments.

Held: The requirement under 28 U. S. C. § 2254 that the state courts must 
have been provided a “fair opportunity” to apply controlling legal princi-
ples to the facts bearing upon the federal habeas petitioner’s constitu-
tional claim was not met here. The “substance” of respondent’s federal 
habeas corpus claim was not fairly presented to the state courts so as to 
meet § 2254’s exhaustion requirement. The Michigan Court of Appeals 
interpreted respondent’s claim as being predicated on the state-law rule 
of Martin, supra, that malice should not be implied from the fact that a 
weapon was used, and the record shows that respondent’s constitutional 
argument was never presented to, or considered by, the Michigan 
courts.

Certiorari granted; 664 F. 2d 610, reversed and remanded.

Per  Curi am .
Respondent was convicted of two counts of first-degree 

murder and was sentenced to life imprisonment. The Michi-
gan Court of Appeals affirmed respondent’s conviction, Peo- 



ANDERSON v. HARLESS 5

4 Per Curiam

pie v. Harless, 78 Mich. App. 745, 261 N. W. 2d 41 (1977), 
and the Michigan Supreme Court, on review of the record, 
denied respondent’s request for relief. App. to Pet. for 
Cert. 30a.

Respondent then filed a petition for writ of habeas corpus, 
pursuant to 28 U. S. C. § 2254, in the United States District 
Court for the Eastern District of Michigan. He alleged, 
inter alia, that the trial court’s instruction on “malice”— 
a crucial element in distinguishing between second-degree 
murder and manslaughter under Michigan law—was uncon-
stitutional.1 In particular, respondent focused on the fol-
lowing language from the trial court’s lengthy charge:

“Malice is implied from the nature of the act which 
caused the death. Malice can be implied from using the 
weapon on another person. You are not obligated to 
reach the conclusion, but you must imply malice if you 
find death was implied [sic] by the use of a gun against 
another.” App. to Pet. for Cert. 59a.

Relying primarily on Sandstrom v. Montana, 442 U. S. 
510 (1979), the District Court held that this instruction un-
constitutionally shifted the burden of proof to respondent and 
was inconsistent with the presumption of innocence. 504 F. 
Supp. 1135 (1981). The court also held that respondent had 
exhausted available state-court remedies, as required by 28 
U. S. C. §§2254 (b) and (c), since his conviction had been re-
viewed by both the Michigan Court of Appeals and the Michi-
gan Supreme Court. The District Court ordered that the 
application for writ of habeas corpus be granted unless 
respondent was retried within 90 days.

The United States Court of Appeals for the Sixth Circuit 
affirmed. 664 F. 2d 610 (1982). The court held that re-

1 Respondent was convicted of first-degree murder, which requires proof 
not only of “malice” but also of premeditation. For this reason, petitioner 
argues that any error in the trial court’s definition of malice was harmless. 
In light of our disposition, we do not reach the issue.
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spondent’s claim had been properly exhausted in the state 
courts, because respondent had presented to the Michigan 
Court of Appeals the facts on which he based his federal claim 
and had argued that the malice instruction was “reversible 
error.” See People v. Harless, supra, at 748, 261 N. W. 2d, 
at 43. The court also emphasized that respondent, in his 
brief to the Michigan Court of Appeals, had cited People v. 
Martin, 392 Mich. 553, 221 N. W. 2d 336 (1974)—a decision 
predicated solely on state law in which no federal issues were 
decided, but in which the defendant had argued broadly that 
failure to properly instruct a jury violates the Sixth and 
Fourteenth Amendments. In the view of the United States 
Court of Appeals, respondent’s assertion before the Michigan 
Court of Appeals that the trial court’s malice instruction was 
erroneous, coupled with his citation of People v. Martin, 
supra, provided the Michigan courts with sufficient opportu-
nity to consider the issue encompassed by respondent’s sub-
sequent federal habeas petition.

We reverse. In Picard v. Connor, 404 U. S. 270 (1971), 
we made clear that 28 U. S. C. §2254 requires a federal ha-
beas petitioner to provide the state courts with a “fair oppor-
tunity” to apply controlling legal principles to the facts bear-
ing upon his constitutional claim. Id., at 276-277. It is not 
enough that all the facts necessary to support the federal 
claim were before the state courts, id., at 277, or that a some-
what similar state-law claim was made. See, e. g., Gayle v. 
LeFevre, 613 F. 2d 21 (CA2 1980); Paullet v. Howard, 634 
F. 2d 117, 119-120 (CA3 1980); Wilks v. Israel, 627 F. 2d 32, 
37-38 (CA7), cert, denied, 449 U. S. 1086 (1980); Conner v. 
Auger, 595 F. 2d 407, 413 (CA8), cert, denied, 444 U. S. 851 
(1979). In addition, the habeas petitioner must have “fairly 
presented” to the state courts the “substance” of his fed-
eral habeas corpus claim. Picard, supra, at 275, 277-278. 
Cf. Rose v. Lundy, 455 U. S. 509, 518 (1982).
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In this case respondent argued on appeal that the trial 
court’s instruction on the element of malice was “erroneous.” 
He offered no support for this conclusion other than a citation 
to, and three excerpts from, People v. Martin, supra—a case 
which held that, under Michigan law, malice should not be 
implied from the fact that a weapon is used. See App. to 
Pet. for Cert. 47a-49a, 51a-53a.2 Not surprisingly, the 
Michigan Court of Appeals interpreted respondent’s claim as 
being predicated on the state-law rule of Martin, and ana-
lyzed it accordingly. 78 Mich. App., at 748-750, 261 N. W. 
2d, at 43.

The United States Court of Appeals concluded that “the 
due process ramifications” of respondent’s argument to the 
Michigan court “were self-evident,” and that respondent’s 
“reliance on Martin was sufficient to present the state courts 
with the substance of his due process challenge to the malice 
instruction for habeas exhaustion purposes.” 664 F. 2d, at 
612. We disagree. The District Court based its grant of 
habeas relief in this case on the doctrine that certain sorts of 
“mandatory presumptions” may undermine the prosecution’s 
burden to prove guilt beyond a reasonable doubt and thus de-
prive a criminal defendant of due process. See Sandstrom, 
supra; In re Winship, 397 U. S. 358 (1970). The Court of 
Appeals affirmed on the same rationale. However, it is 
plain from the record that this constitutional argument was 
never presented to, or considered by, the Michigan courts. 
Nor is this claim even the same as the constitutional claim ad-
vanced in Martin—the defendant there asserted a broad fed-
eral due process right to jury instructions that “properly ex-
plain” state law, 392 Mich., at 558, 221 N. W. 2d, at 339, and 
did not rely on the more particular analysis developed in 
cases such as Sandstrom, supra.3

2 Respondent was represented by counsel on appeal.
8 We doubt that a defendant’s citation to a state-court decision predi-

cated solely on state law ordinarily will be sufficient to fairly apprise a re-
viewing court of a potential federal claim merely because the defendant in
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Since it appears that respondent is still free to present his 
Sandstrom claim to the Michigan Court of Appeals, see Peo-
ple v. Berry, 10 Mich. App. 469, 474-475, 157 N. W. 2d 310, 
312-313 (1968), we conclude that he has not exhausted his 
available state-court remedies as required by 28 U. S. C. 
§ 2254. Accordingly, the petition for certiorari and respond-
ent’s motion for leave to proceed in forma pauperis are 
granted, the judgment of the United States Court of Appeals 
for the Sixth Circuit is reversed, and the case is remanded 
to that court for further proceedings consistent with this 
opinion.

It is so ordered.

Just ice  Steve ns , with whom Justi ce  Bren nan  and 
Justi ce  Mars hall  join, dissenting.

Few issues consume as much of the scarce time of federal 
judges as the question whether a state prisoner adequately 
exhausted his state remedies before filing a petition for a fed-
eral writ of habeas corpus. Distressingly, the Court seems 
oblivious of this fact and takes action in this case that can 
only exacerbate that problem.

On the merits the question presented by this case is 
whether a somewhat garbled jury instruction contained a 
mandatory presumption that required a finding of malice or 
merely a permissive inference that allowed the jury to make 
such a finding.* 1 The parties seem to agree that if the in-

the cited case advanced a federal claim. However, it is clear that such a 
citation is insufficient when, as here, the federal claim asserted in the cited 
case is not even the same as the federal claim on which federal habeas relief 
is sought. See Picard v. Connor, 404 U. S. 270, 276 (1971).

1 The instruction stated:
“Members of the jury, the term malice is a technical term which has to do 
with the doing of a cruel act against another human being without excuse 
or justification. The doing of a cruel act against another human being 
without excuse or justification. Malice is implied from the nature of the 
act which caused the death. Malice can be implied from using the weapon 
on another person. You are not obligated to reach the conclusion, but you
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struction is considered mandatory, the respondent’s convic-
tion must be set aside under principles that are well settled in 
Michigan2 and in the federal courts.3

The Michigan Court of Appeals rejected respondent’s con-
struction of the jury instruction and therefore affirmed his 
conviction. After the Supreme Court of Michigan denied 
leave to appeal and after the state trial court denied a subse-
quent motion for a new trial, respondent commenced this fed-
eral habeas corpus proceeding.

The Federal District Court carefully analyzed the differ-
ence between a permissive inference and a mandatory pre-
sumption and concluded that the Michigan Court of Appeals’ 
construction of the jury instruction was simply untenable. 
504 F. Supp. 1135, 1138 (1981). It also considered and re-
jected the argument that the respondent had not exhausted 
his state remedies. Id., at 1139.

On appeal, the Court of Appeals for the Sixth Circuit 
affirmed, 664 F. 2d 610 (1982). That court first carefully 
considered the Warden’s contention that respondent’s state 
remedies had not been exhausted because his federal claim 
had not been fairly presented to the state courts. After ex-
plaining in some detail why the federal claim necessarily pre-
sented the very question that the state court had already 
resolved against the respondent, the Court of Appeals con-
cluded “that the Michigan courts had a fair opportunity to 
consider the issue encompassed by Harless’ habeas corpus 
petition.” Id., at 612. Thereafter, the Court of Appeals re-
viewed and upheld the District Court’s holding on the merits.

I agree with the sensible approach to the exhaustion issue 
that was followed by the District Court and the Court of Ap- 

must imply malice if you find death was implied by the use of a gun against 
another.” App. to Pet. for Cert. 59a.

2 See People v. Martin, 392 Mich. 553, 221 N. W. 2d 336 (1974).
’Compare Ulster County Court v. Allen, 442 U. S. 140, with Sand-

strom v. Montana, 442 U. S. 510.
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peals.4 I also believe that approach was entirely faithful to 
Picard n . Connor, 404 U. S. 270, which requires only that 
the “substance” of the federal claim (not the form) be “fairly 

4 Because this Court’s description of the Court of Appeals’ treatment of 
the exhaustion issue is so abbreviated it seems appropriate to quote in full 
the relevant portion of that opinion:

“In our view, Harless adequately exhausted available state remedies for 
purposes of 28 U. S. C. §§ 2254(b) and (c). The respondent concedes that 
Harless presented to the state appellate courts all the facts on which he 
based his federal constitutional claim. Respondent contends, however, 
that the state courts had no opportunity to correct the constitutional error, 
because Harless did not explicitly complain to the state courts that the mal-
ice instruction denied him due process.

“Although we do not have before us Harless’ state appellate papers, we 
learn from the Michigan Court of Appeals opinion the substance of Harless’ 
contention before that court: ‘The trial court committed reversible error by 
instructing the jury incorrectly on the implication [sic] of malice that might 
be drawn from defendant’s use of a deadly weapon, the effect of which was 
to remove the possible finding of manslaughter. ’ People v. Harless, 261 
N. W. 2d 41, 43 (1977) (emphasis added). At Harless’ trial the court gave 
the following definition of malice to the jury:
“‘Malice is implied from the nature of the act which caused the death. 
Malice can be implied from using the weapon on another person. You are 
not obligated to reach the conclusion, but you must imply malice if you 
find death was implied [sic] by the use of a gun against another' (emphasis 
added).

“Harless claimed on appeal that this instruction was reversible error 
under People v. Martin, 392 Mich. 553, 221 N. W. 2d 336 (1974), a case 
holding that the law does not imply malice from the use of a deadly weapon. 
In Martin, appellant challenged his murder conviction on numerous state 
and constitutional grounds. The gist of Martin’s appeal was that he was 
denied a fair trial because certain instructions failed to provide the jury 
with sufficient understanding of the elements of the crimes charged, to en-
able them to perceive the crucial distinctions between first and second de-
gree murder, and manslaughter. In particular, Martin challenged a mal-
ice instruction in which the jury was informed that the law implies malice 
from the use of a deadly weapon. The Court of Appeals ultimately decided 
as a matter of state law that the malice instruction ‘erroneously categorized 
[the issue of malice] as a presumption of law rather than a permissible in-
ference.’ 221 N. W. 2d, at 341. However, Martin’s constitutional argu-
ment was broadly phrased: failure to explain the law properly to a jury
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presented” to the state courts.5 In this case the only argu-
able justification for dismissing the petition for failure to 
exhaust is a possibility that the state court might decide the * 6 

through adequate instructions abridges the due process right to a fair trial. 
The Court of Appeals neither rejected nor refined this constitutional argu-
ment. Rather, it seems to have accepted it tacitly, for in response to de-
fendant’s argument that his Sixth and Fourteenth Amendment rights to a 
fair trial had been abridged by an inadequate manslaughter instruction, the 
court stated that ‘an erroneous or misleading charge denies the defendant 
the right to have a properly instructed jury pass upon the evidence.’ Id., 
at 341. Although it did not specifically label this a, federal right, the court 
clearly felt that a properly instructed jury is a prerequisite to a fair trial.

“In our view, Harless’ reliance on Martin was sufficient to present the 
state courts with the substance of his due process challenge to the malice 
instruction for habeas exhaustion purposes. The substance of Harless’ 
state appeal, although unartfully phrased, sufficiently asked the state court 
to consider that the incorrect malice instruction denied Harless a fair jury 
trial by effectively eliminating the possibility of a manslaughter verdict 
from the jury’s consideration. In our view, the due process ramifications 
were self-evident. Under Picard v. Connor, 404 U. S. 270 . . . (1971), a 
habeas petitioner need not label his state claim as federal or constitutional. 
Given the elasticity of the due process concept, we are convinced that the 
Michigan courts had a fair opportunity to consider the issue encompassed 
by Harless’ habeas corpus petition.” 664 F. 2d, at 611-612.

6 In Picard, the habeas petitioner had argued in the Massachusetts 
courts that his indictment had been contrary to Massachusetts law and 
that, if the procedures used in his case had been in accord with Massachu-
setts law, then those procedures could not be approved without reference 
to whether the Fifth Amendment’s requirement of a grand jury indictment 
applied to the States through incorporation in the Fourteenth Amendment. 
404 U. S., at 277. This Court held that such an argument did not give the 
State a fair opportunity to consider the proposition that its treatment of 
the petitioner denied him equal protection, in view of the Commonwealth’s 
otherwise universal commitment to grand jury indictments in felony cases.

In this case, the federal courts ordered habeas relief on the theory that 
the “operative effect” of the instruction quoted above was to cause the jury 
to use an unconstitutional mandatory presumption of malice. It held that 
the instruction was therefore inconsistent with Sandstrom, supra. 664 
F. 2d, at 612. Accord, ante, at 7. In state court, the defendant had ar-
gued that the instruction was inconsistent with People v. Martin, supra, 
because Martin had struck down an instruction that caused the jury to use
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instruction issue differently if phrased in terms of Sandstrom 
v. Montana, 442 U. S. 510, rather than in terms of People v. 
Martin, 392 Mich. 553, 221 N. W. 2d 336 (1974). See n. 4, 
supra. That possibility is virtually nonexistent. The Court 
apparently perceives this case as a simple application of 
Picard; I think it can only be explained as an expansion of 
Picard. Such an expansion should be accompanied by a 
more careful analysis than the Court provides in this case, 
and it should not be undertaken without full briefing and 
argument.

But even if I shared the Court’s analysis of the exhaustion 
question in this particular case, I would nevertheless take 
issue with its decision to grant certiorari for the sole purpose 
of correcting what it considers to be a technical, procedural 
error. It is not appropriate for this Court to expend its 
scarce resources crafting opinions that correct technical er-
rors in cases of only local importance where the correction in 
no way promotes the development of the law.6 6

If the Court of Appeals was correct in its appraisal of the 
merits, the respondent should be given a prompt retrial. If 
that court was incorrect on the merits, nothing will be gained 
by requiring the respondent to present his claim to three

a mandatory presumption of malice. See People v. Harless, 78 Mich. App. 
745, 749, 261 N. W. 2d 41, 43 (1977). The substance of the argument— 
that the instruction deprived him of fair jury consideration because it cre-
ated a mandatory presumption of malice—is the same.

6 In many respects this case is merely a sequel to Board of Education of 
Rogers, Ark. v. McCluskey, 458 U. S. 966. In my dissent in that case, I 
observed:
“As Jus tice  Rehn qui st  has reminded us, in ‘our zeal to provide “equal 
justice under law,” we must never forget that this Court is not a forum for 
the correction of errors.’ Boag v. MacDougall, 454 U. S. 364, 367-368 
(1982) (dissenting opinion). ‘To remain effective, the Supreme Court must 
continue to decide only those cases which present questions whose resolu-
tion will have immediate importance far beyond the particular facts and 
parties involved.’ This case illustrates how ineffectively the Court is 
supervising its discretionary docket.” Id., at 971 (footnote omitted).
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more sets of Michigan judges and two more sets of federal 
judges before this Court decides whether the substantive 
error merits our review. Cf. Rose v. Lundy, 455 U. S. 509, 
545 (Stevens , J., dissenting).

I respectfully dissent.



14 OCTOBER TERM, 1982

Per Curiam 459 U. S.

IMMIGRATION AND NATURALIZATION SERVICE 
v. MIRANDA

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 82-29. Decided November 8, 1982

While in the United States after the expiration of his temporary visitor’s 
visa, respondent alien married a United States citizen. His wife filed a 
petition with the Immigration and Naturalization Service (INS), re-
questing that he be granted an immigrant visa as her spouse, and re-
spondent simultaneously applied to the INS for adjustment of his status 
to that of a permanent resident alien. The wife’s petition, if approved, 
would have satisfied § 245(a) of the Immigration and Nationality Act of 
1952, which conditions the granting of permanent resident status to an 
alien on the immediate availability of an immigrant visa. The INS did 
not act on either the wife’s petition or respondent’s application for 18 
months, and when the marriage broke up the wife withdrew her petition. 
The INS then denied respondent’s application because an immigrant visa 
was not immediately available to him. In subsequent administrative de-
portation proceedings, the INS rejected respondent’s claims that his pre-
vious marriage was sufficient to support his application for permanent 
resident status, and that the INS was estopped from denying his applica-
tion because of its “unreasonable delay.” Respondent sought review of 
the administrative decision in the Court of Appeals, which ultimately re-
versed, holding that the INS’s unexplained 18-month delay in processing 
respondent’s application was “affirmative misconduct” that estopped the 
Government from denying the application.

Held: Regardless of whether or not even “affirmative misconduct” will es-
top the Government from enforcing the immigration laws, the evidence 
here did not rise to that level. Respondent showed only that the Gov-
ernment failed to process his application promptly. Even if the INS 
arguably was negligent in not acting more expeditiously, neither such 
conduct nor the harm to respondent was sufficient to estop the Govern-
ment. Cf. Montana v. Kennedy, 366 U. S. 308; INS v. Hibi, 414 U. S. 
5; Schweiker v. Hansen, 450 U. S. 785.

Certiorari granted; 673 F. 2d 1105, reversed.

Per  Curi am .
Respondent Horacio Miranda, a citizen of the Philippines, 

entered the United States in 1971 on a temporary visitor’s 
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visa. After his visa expired, he stayed in this country, even-
tually marrying Linda Milligan, a citizen of the United 
States, on May 26, 1976. Shortly thereafter, Milligan filed a 
visa petition with the Immigration and Naturalization Serv-
ice (INS) on respondent’s behalf. She requested that he be 
granted an immigrant visa as her spouse.1 Respondent 
simultaneously filed an application requesting the INS to ad-
just his status to that of a permanent resident alien. Section 
245(a) of the Immigration and Nationality Act of 1952 condi-
tions the granting of permanent resident status to an alien on 
the immediate availability of an immigrant visa.1 2 Milligan’s 
petition, if approved, would have satisfied this condition.

The INS did not act on either Milligan’s petition or re-
spondent’s application for 18 months. Following the break-
up of her marriage with respondent, Milligan withdrew her 
petition in December 1977. At that point, the INS denied 
respondent’s application for permanent residence because he 
had not shown that an immigrant visa was immediately avail-
able to him. The INS also issued an order to show cause 
why he should not be deported.

At a deportation hearing, respondent conceded his depor-
tability but renewed his application for permanent resident 
status because of his marriage to Milligan. Although the 
marriage had ended, he claimed that a previous marriage was 
sufficient to support his application. The Immigration Judge 
rejected this claim, concluding that the immediate availa-

1 Section 201(b) of the Immigration and Nationality Act of 1952 provides 
for the admission of immigrants who are immediate relatives of United 
States citizens. 66 Stat. 175, as amended, 8 U. S. C. § 1151(b).

2 Section 245(a) provides that the status of an alien who was admitted 
into the United States “may be adjusted by the Attorney General, in his 
discretion and under such regulations as he may prescribe, to that of an 
alien lawfully admitted for permanent residence if (1) the alien makes an 
application for such adjustment, (2) the alien is eligible to receive an immi-
grant visa and is admissible to the United States for permanent residence, 
and (3) an immigrant visa is immediately available to him at the time his 
application is filed.” 66 Stat. 217, as amended, 8 U. S. C. § 1255(a).
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bility of an immigrant visa was a necessary condition to re-
spondent’s application. Since Milligan had withdrawn her 
petition for an immigrant visa before the INS had acted on it, 
respondent was ineligible for permanent resident status.

Respondent appealed the decision to the Board of Immi-
gration Appeals. For the first time, he raised the claim that 
the INS was estopped from denying his application because 
of its “unreasonable delay.” He argued that the “failure to 
act was not only unreasonable, unfair and unjust but also an 
abuse of governmental process if the delay was deliberate.” 
Record 44. The Board rejected respondent’s claim. It 
found “no evidence of any ‘affirmative misconduct’” and no 
basis for an equitable estoppel. Id., at 4.

Respondent sought review of the Board’s decision in the 
Court of Appeals for the Ninth Circuit. The Court of Ap-
peals reversed, holding that “[t]he unexplained failure of the 
INS to act on the visa petition for an eighteen-month period 
prior to the petitioner’s withdrawal. . . was affirmative mis-
conduct by the INS.” Miranda v. INS, 638 F. 2d 83, 84 
(1980). We granted certiorari, vacated the judgment of the 
Court of Appeals, and remanded the case for further consid-
eration in light of Schweiker v. Hansen, 450 U. S. 785 (1981). 
454 U. S. 808 (1981).

On remand, the Court of Appeals adhered to its earlier 
decision. 673 F. 2d 1105 (1982) (per curiam). It found 
Hansen inapplicable for three reasons. First, the Govern-
ment’s conduct in Hansen had not risen to the level of affirm-
ative misconduct. In this case, however, affirmative mis-
conduct was established by the INS’s unexplained delay in 
processing respondent’s application. Second, although the 
private party in Hansen subsequently had been able to cor-
rect the Government’s error, the INS’s error here inflicted 
irrevocable harm on respondent. Finally, unlike the private 
party in Hansen who sought to recover from the public treas-
ury, respondent was seeking only to become a permanent 
resident—a result that would entail no burden on the public 
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fisc. The Court of Appeals determined that “the Supreme 
Court’s conclusion that the government was not estopped in 
Hansen neither compels nor suggests the same conclusion 
here.” 673 F. 2d, at 1106.

In Hansen, we did not consider whether estoppel will lie 
against the Government when there is evidence of affirma-
tive misconduct. We found that a Government official’s mis-
statement to an applicant for federal insurance benefits, con-
ceded to be less than affirmative misconduct, did not justify 
allowing the applicant to collect retroactive benefits from 
the public treasury. See 450 U. S., at 788-789. Although 
Hansen involved estoppel in the context of a claim against 
the public treasury, we observed that “[i]n two cases involv-
ing denial of citizenship, the Court has declined to decide 
whether even ‘affirmative misconduct’ would estop the Gov-
ernment from denying citizenship, for in neither case was 
‘affirmative misconduct’ involved.” Id., at 788.

The Court of Appeals thus correctly considered whether, 
as an initial matter, there'was a showing of affirmative 
misconduct. See INS v. Hibi, 414 U. S. 5, 8-9 (1973) 
(per curiam); Montana v. Kennedy, 366 U. S. 308, 314-315 
(1961). Hibi and Montana indicate, however, that the Court 
of Appeals erred in determining that the evidence in this case 
established affirmative misconduct. In Montana, a Govern-
ment official had incorrectly informed the petitioner’s mother 
that she was unable to return to the United States because 
she was pregnant. The Court found that the official’s mis-
statement “falls far short of misconduct such as might pre-
vent the United States from relying on petitioner’s foreign 
birth” as a basis for denying him citizenship. 366 U. S., at 
314-315. In Hibi, Congress had exempted aliens serving in 
the United States Armed Forces from certain requirements 
normally imposed on persons seeking naturalization. We 
found that neither the Government’s failure to publicize fully 
the rights accorded by Congress nor its failure to make an
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authorized naturalization representative available to aliens 
serving outside of the United States estopped the Govern-
ment from rejecting respondent’s untimely application for 
naturalization. See 414 U. S., at 8-9.

Unlike Montana and Hibi, where the Government’s error 
was clear, the evidence that the Government failed to fulfill 
its duty in this case is at best questionable. The only indica-
tion of negligence is the length of time that the INS took to 
process respondent’s application. Although the time was in-
deed long, we cannot say in the absence of evidence to the 
contrary that the delay was unwarranted.3 Of. Citizens to 
Preserve Overton Park, Inc. v. Volpe, 401 U. S. 402, 415 
(1971) (presumption of regularity supports official act of pub-
lic officer); United States v. Chemical Foundation, Inc., 272 
U. S. 1, 14-15 (1926) (same). Both the number of the appli-
cations received by the INS and the need to investigate their 
validity may make it difficult for the agency to process an 
application as promptly as may be desirable.4 Even if the 
INS arguably was negligent in not acting more expeditiously, 
its conduct was not significantly different from that in Mon-
tana and Hibi. Nor is the harm to respondent different. 
Montana and Hibi make clear that neither the Government’s 
conduct nor the harm to the respondent is sufficient to estop 
the Government from enforcing the conditions imposed by 
Congress for residency in this country.

3 The INS has maintained consistently that the 18-month delay was rea-
sonable because of the need to investigate the validity of respondent’s mar-
riage. Because the issue of estoppel was raised initially on appeal, the 
parties were unable to develop any factual record on the issue.

4 In 1976, the year in which Milligan filed her petition on behalf of re-
spondent, some 206,319 immediate-relative petitions were filed. See INS 
Ann. Rep. 11 (1976). The Service has noted: “In dealing with these peti-
tions, an inordinate amount of fraud, particularly in relation to claimed 
marriages, has been uncovered. . . . For a fee, partners are provided and 
marriages contracted to establish eligibility under the statutes for visa 
issuance benefits.” Ibid. We cannot discount the need for careful inves-
tigation by the INS that these petitions demand.
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14 Mars ha ll , J., dissenting

The final distinction drawn by the Court of Appeals be-
tween this case and Hansen is unpersuasive. It is true that 
Hansen relied on a line of cases involving claims against the 
public treasury. But there was no indication that the Gov-
ernment would be estopped in the absence of the potential 
burden on the fisc. An increasingly important interest, im-
plicating matters of broad public concern, is involved in cases 
of this kind. Enforcing the immigration laws, and the condi-
tions for residency in this country, is becoming more difficult. 
See n. 4, supra. Moreover, the INS is the agency primarily 
charged by Congress to implement the public policy under-
lying these laws. See, e. g., INS v. Jong Ha Wang, 450 
U. S. 139, 144-145 (1981) (per curiam); Hibi, supra, at 8. 
Appropriate deference must be accorded its decisions.

This case does not require us to reach the question we 
reserved in Hibi, whether affirmative misconduct in a par-
ticular case would estop the Government from enforcing the 
immigration laws. Proof only that the Government failed to 
process promptly an application falls far short of establishing 
such conduct. Accordingly, we grant the petition for certio-
rari and reverse the judgment of the Court of Appeals.

It is so ordered.

Justi ce  Mars hall , dissenting.
I dissent from the Court’s summary reversal of the Court 

of Appeals. The Court concedes that the INS’s 18-month 
delay in processing respondent’s application “was indeed 
long,” but concludes that it “cannot say in the absence of evi-
dence to the contrary that the delay was unwarranted.” 
Ante, at 18. The Court relies on a presumption of regularity 
which it says attends the official acts of public officers. Ibid. 
In view of the unusual delay in the processing of respondent’s 
application, I do not agree that this case should be summarily 
disposed of on the basis of this convenient presumption. If 
the Court believes, as I do not, that this case raises an issue 
of sufficient importance to justify the exercise of our certio-
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rari jurisdiction, and if the Court also believes that oral argu-
ment should be dispensed with, I would at least notify the 
parties that the Court is considering a summary disposition, 
so that they may have an opportunity to submit briefs on the 
merits.
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Section 235 of the Immigration and Nationality Act of 1952 (Act) permits 
the Immigration and Naturalization Service (INS) to examine “all aliens” 
who seek “admission or readmission to” the United States and empowers 
immigration officers to take evidence concerning the privilege of any 
persons suspected of being an alien “to enter, reenter, pass through, or 
reside” in the United States, and to detain for further inquiry “every 
alien” who does not appear “to be clearly and beyond a doubt entitled to” 
enter. Under § 236(a), if an alien is so detained, the officer is directed to 
determine whether the alien “shall be allowed to enter or shall be ex-
cluded and deported.” Following an exclusion hearing, the INS denied 
respondent, a permanent resident alien, admission to the United States 
when she returned from a brief visit to Mexico that involved an attempt 
to smuggle aliens across the border. Subsequently, respondent filed a 
petition for a writ of habeas corpus in Federal District Court, seeking 
release from the exclusion order and contending that she was entitled to 
have the question of her admissibility litigated in a deportation proceed-
ing where she would be entitled to procedural protections and substan-
tive rights not available in exclusion proceedings. The District Court 
vacated the INS’s decision, instructing it to proceed against respond-
ent, if at all, only in deportation proceedings. The Court of Appeals 
affirmed.

Held:
1. The INS had statutory authority to proceed in an exclusion hearing 

to determine whether respondent was attempting to “enter” the United 
States and whether she was excludable. The language and history of 
the Act both clearly reflect a congressional intent that, whether or not 
the alien is a permanent resident, admissibility shall be determined in an 
exclusion hearing. Nothing in the language or history suggests that 
respondent’s status as a permanent resident entitles her to a suspension 
of the exclusion hearing or requires the INS to proceed only through a 
deportation hearing. Pp. 25-28.

2. Contrary to the view of the Court of Appeals, it was not “circular” 
and “unfair” to allow the INS to litigate the question of “entry” in exclu-
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sion proceedings simply because that question also went to the merits of 
respondent’s admissibility. Nor did the use of exclusion proceedings vi-
olate either the “scope” or “spirit” of Rosenberg v. Fleuti, 374 U. S. 449, 
where the Court held that an “innocent, casual, and brief excursion” by a 
resident alien outside this country’s borders would not subject him to the 
consequences of an “entry” on his return. Pp. 28-32.

3. Although, under the circumstances, respondent is entitled to due 
process in her exclusion hearing, the case will be remanded to the Court 
of Appeals to consider whether she was accorded due process, because 
the factors relevant to due process analysis have not been adequately 
presented here to permit an assessment of the sufficiency of the hearing. 
Pp. 32-37.

637 F. 2d 1286, reversed and remanded.

O’Con no r , J., delivered the opinion of the Court, in which Burge r , 
C. J., and Bren nan , Whit e , Bla ckmu n , Powel l , Rehn qu ist , and Ste -
ve ns , JJ., joined. Mars ha ll , J., filed an opinion concurring in part and 
dissenting in part, post, p. 37.

Elliott Schulder argued the cause for petitioner. With 
him on the briefs were Solicitor General Lee and Deputy 
Solicitor General Geller.

Gary H. Manulkin argued the cause and filed a brief for 
respondent.

Just ice  O’Con no r  delivered the opinion of the Court.
Following an exclusion hearing, the Immigration and Nat-

uralization Service (INS) denied the respondent, a perma-
nent resident alien, admission to the United States when she 
attempted to return from a brief visit abroad. Reviewing 
the respondent’s subsequent petition for a writ of habeas cor-
pus, the Court of Appeals vacated the decision, holding that 
the question whether the respondent was attempting to 
“enter” the United States could be litigated only in a deporta-
tion hearing and not in an exclusion hearing. Because we 
conclude that the INS has statutory authority to proceed in 
an exclusion hearing, we reverse the judgment below. We 
remand to allow the Court of Appeals to consider whether 
the respondent, a permanent resident alien, was accorded 
due process at the exclusion hearing.
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I

Respondent Maria Antonieta Plasencia, a citizen of El Sal-
vador, entered the United States as a permanent resident 
alien in March 1970. She established a home in Los Angeles 
with her husband, a United States citizen, and their minor 
children. On June 27, 1975, she and her husband traveled to 
Tijuana, Mexico. During their brief stay in Mexico, they 
met with several Mexican and Salvadoran nationals and made 
arrangements to assist their illegal entry into the United 
States. She agreed to transport the aliens to Los Angeles 
and furnished some of the aliens with alien registration re-
ceipt cards that belonged to her children. When she and her 
husband attempted to cross the international border at 9:27 
on the evening of June 29, 1975, an INS officer at the port of 
entry found six nonresident aliens in the Plasencias’ car. 
The INS detained the respondent for further inquiry pursu-
ant to § 235(b) of the Immigration and Nationality Act of 
1952 (Act), 66 Stat. 182, as amended, 8 U. S. C. §1101 et 
seq.1 In a notice dated June 30, 1975, the INS charged her 
under §212(a)(31) of the Act, 8 U. S. C. § 1182(a)(31), which 
provides for the exclusion of any alien seeking admission 
“who at any time shall have, knowingly and for gain, encour-
aged, induced, assisted, abetted, or aided any other alien to 
enter or to try to enter the United States in violation of law,” 

1 Section 235, as set forth in 8 U. S. C. § 1225, provides in part:
(a) “The inspection ... of aliens (including alien crewmen) seeking admis-
sion or readmission to . . . the United States shall be conducted by immi-
gration officers, except as otherwise provided in regard to special inquiry 
officers. All aliens arriving at ports of the United States shall be exam-
ined by one or more immigration officers at the discretion of the Attorney 
General and under such regulations as he may prescribe. ...”
(b) “Every alien . . . who may not appear to the examining immigration 
officer at the port of arrival to be clearly and beyond a doubt entitled to 
land shall be detained for further inquiry to be conducted by a special in-
quiry officer.”
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and gave notice that it would hold an exclusion hearing at 11 
a. m. on June 30, 1975.2

An Immigration Law Judge conducted the scheduled ex-
clusion hearing. After hearing testimony from the respond-
ent, her husband, and three of the aliens found in the 
Plasencias’ car, the judge found “clear, convincing and un-
equivocal” evidence that the respondent did “knowingly and 
for gain encourage, induce, assist, abet, or aid nonresident 
aliens” to enter or try to enter the United States in violation 
of law. He also found that the respondent’s trip to Mexico 
was a “meaningful departure” from the United States and 
that her return to this country was therefore an “entry” 
within the meaning of § 101(a)(13), 8 U. S. C. § 1101(a)(13).3 * * * * 8 

2 The hearing was authorized by § 236(a), which, as set forth in 8
U. S. C. § 1226(a), provides:

“A special inquiry officer shall conduct proceedings under this section,
administer oaths, present and receive evidence, and interrogate, examine,
and cross-examine the alien or witnesses. He shall have authority in any 
case to determine whether an arriving alien who has been detained for fur-
ther inquiry under section 1225 of this title shall be allowed to enter or shall 
be excluded and deported. The determination of such special inquiry offi-
cer shall be based only on the evidence produced at the inquiry. . . . Pro-
ceedings before a special inquiry officer under this section shall be con-
ducted in accordance with this section, the applicable provisions of sections
1225 and 1375(b) of this title, and such regulations as the Attorney General 
shall prescribe, and shall be the sole and exclusive procedure for determin-
ing admissibility of a person to the United States under the provisions of 
this section. ... A complete record of the proceedings and of all testi-
mony and evidence produced at such inquiry, shall be kept.”

8 Section 101(a)(13), 8 U. S. C. § U01(a)(13), defines “entry” as “any 
coming of an alien into the United States, from a foreign port or place or 
from an outlying possession, whether voluntarily or otherwise, except that 
an alien having a lawful permanent residence in the United States shall not 
be regarded as making an entry into the United States for the purposes of 
the immigration laws if the alien proves to the satisfaction of the Attorney 
General that his departure to a foreign port or place or to an outlying pos-
session was not intended or reasonably to be expected by him or his pres-
ence in a foreign port or place or in an outlying possession was not 
voluntary: Provided, That no person whose departure from the United



LANDON v. PLASENCIA 25

21 Opinion of the Court

On the basis of these findings, he ordered her “excluded and 
deported.”

After the Board of Immigration Appeals (BIA) dismissed 
her administrative appeal and denied her motion to reopen 
the proceeding, the respondent filed a petition for a writ of 
habeas corpus in the United States District Court, seeking 
release from the exclusion and deportation order. The Mag-
istrate initially proposed a finding that, on the basis of evi-
dence adduced at the exclusion hearing, “a meaningful depar-
ture did not occur . . . and that therefore [the respondent] is 
entitled to a deportation hearing.” After considering the 
Government’s objections, the Magistrate declared that the 
Government could relitigate the question of “entry” at the 
deportation hearing. The District Court adopted the Magis-
trate’s final report and recommendation and vacated the deci-
sion of the BIA, instructing the INS to proceed against 
respondent, if at all, only in deportation proceedings.

The Court of Appeals for the Ninth Circuit affirmed. 
Plasencia v. Sureck, 637 F. 2d 1286 (1980).

II
The immigration laws create two types of proceedings in 

which aliens can be denied the hospitality of the United 
States: deportation hearings and exclusion hearings. See 
generally Leng May Ma n . Barber, 357 U. S. 185, 187 (1958). 
The deportation hearing is the usual means of proceeding 
against an alien already physically in the United States, and 
the exclusion hearing is the usual means of proceeding 
against an alien outside the United States seeking admission. 
The two types of proceedings differ in a number of ways. 
See generally Maldonado-Sandoval v. INS, 518 F. 2d 278, 
280, n. 3 (CA9 1975). An exclusion proceeding is usually 
held at the port of entry, while a deportation hearing is usu-
ally held near the residence of the alien within the United

States was occasioned by deportation proceedings, extradition, or other 
legal process shall be held to be entitled to such exception.”
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States, see 1A C. Gordon & H. Rosenfield, Immigration Law 
and Procedure §5.6c (rev. ed. 1981). The regulations of the 
Attorney General, issued under the authority of § 242(b), 8 
U. S. C. § 1252(b), require in most deportation proceedings 
that the alien be given seven days’ notice of the charges 
against him, 8 CFR §242.1(b) (1982), while there is no re-
quirement of advance notice of the charges for an alien sub-
ject to exclusion proceedings. Indeed, the BIA has held 
that, “as long as the applicant is informed of the issues con-
fronting him at some point in the hearing, and he is given a 
reasonable opportunity to meet them,” no further notice is 
necessary. In re Salazar, 17 I. & N. Dec. 167, 169 (1979). 
Also, if the INS prevails in a deportation proceeding, the 
alien may appeal directly to the court of appeals, § 106(a), 75 
Stat. 651, as amended, 8 U. S. C. § 1105a(a) (1976 ed. and 
Supp. V), while the alien can challenge an exclusion order 
only by a petition for a writ of habeas corpus, § 106(b), 75 
Stat. 653, 8 U. S. C. § 1105a(b). Finally, the alien who loses 
his right to reside in the United States in a deportation hear-
ing has a number of substantive rights not available to the 
alien who is denied admission in an exclusion proceeding: he 
can, within certain limits, designate the country of depor-
tation, § 243(a), 8 U. S. C. § 1253(a) (1976 ed. and Supp. V); 
he may be able to depart voluntarily, § 244(e), 8 U. S. C. 
§ 1254(e) (1976 ed., Supp. V), avoiding both the stigma of de-
portation, § 242(b), 8 U. S. C. § 1252(b) (1976 ed. and Supp. 
V), and the limitations on his selection of destination, 
§ 243(a), 8 U. S. C. § 1253(a) (1976 ed. and Supp. V);4 or he

4 Voluntary departure for an alien who would otherwise be deported 
also means that he will not be subject to § 212(a)(17), 8 U. S. C. 
§ 1182(a)(17), which, at the time of Plasencia’s hearing, required aliens who 
had once been deported to seek prior approval of the Attorney General be-
fore reentering. There was no comparable requirement of prior approval 
for aliens who had been excluded and sought again to enter more than one 
year later. §212(a)(16), 8 U. S. C. § 1182(a)(16). The requirement of 
prior approval for deported aliens now applies only within five years of de-
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can seek suspension of deportation, § 242(e), 8 U. S. C. 
§ 1252(e) (1976 ed., Supp. V).

The respondent contends that she was entitled to have the 
question of her admissibility litigated in a deportation hear-
ing, where she would be the beneficiary of the procedural 
protections and the substantive rights outlined above. Our 
analysis of whether she is entitled to a deportation rather 
than an exclusion hearing begins with the language of the 
Act. Section 235(a) of the Act, 8 U. S. C. § 1225(a), permits 
the INS to examine “[a]ll aliens” who seek “admission or 
readmission to” the United States and empowers immigra-
tion officers to take evidence concerning the privilege of any 
person suspected of being an alien “to enter, reenter, 
pass through, or reside” in the United States. (Emphasis 
added.) Moreover, “every alien” who does not appear “to be 
clearly and beyond a doubt entitled to land shall be detained” 
for further inquiry. § 235(b). If an alien is so detained, the 
Act directs the special inquiry officer to determine whether 
the arriving alien “shall be allowed to enter or shall be ex-
cluded and deported.” § 236(a), 8 U. S. C. § 1226(a). The 
proceeding before that officer, the exclusion hearing, is by 
statute “the sole and exclusive procedure for determining 
admissibility of a person to the United States . . . .” Ibid.

The Act’s legislative history also emphasizes the singular 
role of exclusion hearings in determining whether an alien 
should be admitted. The Reports of both the House and 
Senate state:

“The special inquiry officer is empowered to determine 
whether an alien detained for further inquiry shall be ex-
cluded and deported or shall be allowed to enter after he 
has given the alien a hearing. The procedure estab-
lished in the bill is made the sole and exclusive procedure 
for determining the admissibility of a person to the

portation. 95 Stat. 1612, §212(a)(17), 8 U. S. C. § U82(a)(17) (1976 ed., 
Supp. V).
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United States.” S. Rep. No. 1137, 82d Cong., 2d Sess., 
29 (1952); H. R. Rep. No. 1365, 82d Cong., 2d Sess., 56 
(1952).

The language and history of the Act thus clearly reflect a 
congressional intent that, whether or not the alien is a per-
manent resident, admissibility shall be determined in an ex-
clusion hearing. Nothing in the statutory language or the 
legislative history suggests that the respondent’s status as a 
permanent resident entitles her to a suspension of the exclu-
sion hearing or requires the INS to proceed only through a 
deportation hearing. Under the terms of the Act, the INS 
properly proceeded in an exclusion hearing to determine 
whether respondent was attempting to “enter” the United 
States5 and whether she was excludable.

Ill
To avoid the impact of the statute, the respondent con-

tends, and the Court of Appeals agreed, that unless she was 
“entering,” she was not subject to exclusion proceedings, and 
that prior decisions of this Court indicate that she is enti-
tled to have the question of “entry” decided in deportation 
proceedings.

The parties agree that only “entering” aliens are subject to 
exclusion. See Brief for Petitioner 19. That view accords 
with the language of the statute, which describes the exclu-
sion hearing as one to determine whether the applicant “shall 
be allowed to enter or shall be excluded and deported.” 
§ 236(a), 8 U. S. C. § 1226(a) (emphasis added). But the 
respondent’s contention that the question of entry can be de-
termined only in deportation proceedings reflects a miscon-
ception of our decisions.

In Rosenberg v. Fleuti, 374 U. S. 449 (1963), we faced the 
question whether a resident alien’s return from an afternoon 6

6 Apparently the practice of the INS is to determine this question in ex-
clusion proceedings. See In re Leal, 15 I. & N. Dec. 477, 478-479 (BIA 
1975); In re Becerra-Miranda, 12 I. & N. Dec. 358, 362-363 (BIA 1967).
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trip across the border was an “entry” for immigration law 
purposes. The definition of that term was the same then as 
it is now: it means “any coming of an alien into the United 
States . . . except that an alien having a lawful permanent 
residence in the United States shall not be regarded as mak-
ing an entry into the United States for the purposes of the 
immigration laws if the alien proves to the satisfaction of the 
Attorney General that his departure to a foreign port or place 
or to an outlying possession was not intended or reason-
ably to be expected by him . . . § 101(a)(13), 8 U. S. C.
§ 1101(a)(13). We held in Fleuti that the “intent exception” 
refers to an intent to depart in a “manner which can be re-
garded as meaningfully interruptive of the alien’s permanent 
residence.” 374 U.S, at 462. Thus, an “innocent, casual, 
and brief excursion” by a resident alien outside this country’s 
borders would not subject him to the consequences of an 
“entry” on his return. Ibid. If, however, “the purpose of 
leaving the country is to accomplish some object which is 
itself contrary to some policy reflected in our immigration 
laws, it would appear that the interruption of residence 
thereby occurring would properly be regarded as meaning-
ful.” Ibid. That distinction both protects resident aliens 
from “unsuspected risks and unintended consequences of. . . 
a wholly innocent action,” ibid., and gives effect to the lan-
guage of § 101(a)(13).6

’Section 101(a)(13), 8 U. S. C. § 1101(a)(13), which defines “entry,” was 
enacted in 1952 in response to the harsh results visited upon resident aliens 
by earlier restrictive interpretations of the term. Both the House and 
Senate Reports contained identical explanatory language:
“Normally an entry occurs when the alien crosses the borders of the United 
States and makes a physical entry, and the question of whether an entry 
has been made is susceptible of a precise determination. However, for the 
purposes of determining the effect of a subsequent entry upon the status of 
an alien who has previously entered the United States and resided there-
in, the preciseness of the term ‘entry’ has not been found to be as appar-
ent. Earlier judicial constructions of the term in the immigration laws, as 
set forth in Volpe v. Smith (289 U. S. 422 (1933)), generally held that the
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The Government has argued in this case that Plasencia 
violated the immigration laws by attempting to smuggle 
aliens for gain. Therefore, her departure was “meaningfully 
interruptive” of her residence, she was attempting an 
“entry,” and she was subject to exclusion proceedings. And, 
the Government urges, under §212(a)(31), 8 U. S. C. 
§ 1182(a)(31), she was excludable because she had attempted 
to smuggle aliens for gain. Plasencia, on the other hand, ar-
gues that it would “violat[e] both the scope and spirit,” Brief 
for Respondent 15, of Fleuti to permit the INS to litigate 
questions of “entry” in exclusion proceedings.

The Court of Appeals viewed Fleuti as a deportation case 
rather than an exclusion case, 637 F. 2d, at 1288, and there-
fore not relevant in deciding whether the question of “entry” 
could be determined in exclusion proceedings. For guidance 
on that decision, the Court of Appeals turned to Kwong Hai 
Chew v. Colding, 344 U. S. 590 (1953), which it read to hold 
that a resident alien returning from a brief trip “could not be 

term ‘entry’ included any coming of an alien from a foreign country to the 
United States whether such coming be the first or a subsequent one. 
More recently, the courts have departed from the rigidity of that rule and 
have recognized that an alien does not make an entry upon his return to the 
United States from a foreign country where he had no intent to leave the 
United States (Di Pasquale v. Kamuth, 158 F. 2d 878 (C. C. A. 2d 1947)), 
or did not leave the country voluntarily (Delgadillo v. Carmichael, 332 
U. S. 388 (1947)). The bill defines the term ‘entry*  as precisely as practi-
cable, giving due recognition to the judicial precedents. Thus any coming 
of an alien from a foreign port or place or an outlying possession into the 
United States is to be considered an entry, whether voluntary or other-
wise, unless the Attorney General is satisfied that the departure of the 
alien, other than a deportee, from this country was unintentional or was 
not voluntary.” S. Rep. No. 1137, 82d Cong., 2d Sess., 4 (1952); H. R. 
Rep. No. 1365, 82d Cong., 2d Sess., 32 (1952).

In Di Pasquale, the court refused to allow a deportation that depended 
upon an “entry” that occurred after an overnight train on which an alien 
was a passenger passed through Canada on its way from Buffalo to Detroit. 
In Delgadillo, the Court refused to define as an “entry” the return of an 
alien taken to Cuba to recuperate after the merchant ship on which he 
sailed was torpedoed in the Caribbean during World War II. 
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excluded without the procedural due process to which he 
would have been entitled had he never left the country”— 
i. e., in this case, a deportation proceeding. 637 F. 2d, at 
1288. The court concluded that Plasencia was entitled to liti-
gate her admissibility in deportation proceedings. It would 
be “circular” and “unfair,” thought the court, to allow the 
INS to litigate the question of “entry” in exclusion proceed-
ings when that question also went to the merits of the 
respondent’s admissibility. Id., at 1288-1289.

We disagree. The reasoning of Chew was only that a resi-
dent alien returning from a brief trip has a right to due proc-
ess just as would a continuously present resident alien. It 
does not create a right to identical treatment for these two 
differently situated groups of aliens.7 As the Ninth Circuit 
seemed to recognize, if the respondent here was making an 
“entry,” she would be subject to exclusion proceedings. It is 
no more “circular” to allow the immigration judge in the ex-
clusion proceeding to determine whether the alien is making 
an entry than it is for any court to decide that it has jurisdic-
tion when the facts relevant to the determination of jurisdic-
tion are also relevant to the merits. Thus, in United States 
v. Sing Tuck, 194 U. S. 161 (1904), this Court held that an 
immigration inspector could make a determination whether 
an applicant for admission was an alien or a citizen, although 
only aliens were subject to exclusion. Cf. Land v. Dollar, 
330 U. S. 731, 739 (1947) (district court has jurisdiction to 
determine its jurisdiction by proceeding to a decision on the 
merits). Nor is it in any way “unfair” to decide the question 
of entry in exclusion proceedings as long as those proceedings 
themselves are fair. Finally, the use of exclusion proceed-

7 Indeed, we expressly declined to reach the question whether Chew 
himself was entitled to a deportation proceeding. We stated: “From a con-
stitutional point of view, he is entitled to due process without regard to 
whether or not, for immigration purposes, he is to be treated as an entrant 
alien, and we do not now reach the question whether he is to be so 
treated.” 344 U. S., at 600.
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ings violates neither the “scope” nor the “spirit” of Fleuti. 
As the Court of Appeals held, that case only defined “entry” 
and did not designate the forum for deciding questions of 
entry. The statutory scheme is clear: Congress intended 
that the determinations of both “entry” and the existence of 
grounds for exclusion could be made at an exclusion hearing.

IV
Our determination that the respondent is not entitled to a 

deportation proceeding does not, however, resolve this case. 
In challenging her exclusion in the District Court, Plasencia 
argued not only that she was entitled to a deportation pro-
ceeding but also that she was denied due process in her exclu-
sion hearing. See App. 5, f 9; Record 19, 20, 23. We agree 
with Plasencia that under the circumstances of this case, she 
can invoke the Due Process Clause on returning to this coun-
try, although we do not decide the contours of the process 
that is due or whether the process accorded Plasencia was 
insufficient.

This Court has long held that an alien seeking initial admis-
sion to the United States requests a privilege and has no con-
stitutional rights regarding his application, for the power to 
admit or exclude aliens is a sovereign prerogative. See, 
e. g., United States ex rel. Knauff v. Shaughnessy, 338 U. S. 
537, 542 (1950); Nishimura Ekiu v. United States, 142 U. S. 
651, 659-660 (1892). Our recent decisions confirm that view. 
See, e. g., Fiallo v. Bell, 430 U. S. 787, 792 (1977); Klein- 
dienst v. Mandel, 408 U. S. 753 (1972). As we explained in 
Johnson v. Eisentrager, 339 U. S. 763, 770 (1950), however, 
once an alien gains admission to our country and begins to 
develop the ties that go with permanent residence, his consti-
tutional status changes accordingly. Our cases have fre-
quently suggested that a continuously present resident alien 
is entitled to a fair hearing when threatened with deporta-
tion, see, e. g., United States ex rel. Tisi v. Tod, 264 U. S. 
131,133, 134 (1924); Low Wah Suey v. Backus, 225 U. S. 460, 
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468 (1912) (hearing may be conclusive “when fairly con-
ducted”); see also Kwong Hai Chew, 344 U. S., at 598, n. 8, 
and, although we have only rarely held that the procedures 
provided by the executive were inadequate, we developed 
the rule that a continuously present permanent resident alien 
has a right to due process in such a situation. See, e. g., 
United States ex rel. Vajtauer v. Commissioner of Immigra-
tion, 273 U. S. 103, 106 (1927); The Japanese Immigrant 
Case, 189 U. S. 86,100-101 (1903); see also Wong Yang Sung 
v. McGrath, 339 U. S. 33, 49-50 (1950); Bridges v. Wixon, 
326 U. S. 135, 153-154 (1945).

The question of the procedures due a returning resident 
alien arose in Kwong Hai Chew v. Colding, supra. There, 
the regulations permitted the exclusion of an arriving alien 
without a hearing. We interpreted those regulations not to 
apply to Chew, a permanent resident alien who was return-
ing from a 5-month voyage abroad as a crewman on an Amer-
ican merchant ship. We reasoned that, “[f ]or purposes of his 
constitutional right to due process, we assimilate petitioner’s 
status to that of an alien continuously residing and physically 
present in the United States.” 344 U. S., at 596. Then, to 
avoid constitutional problems, we construed the regulation as 
inapplicable. Although the holding was one of regulatory 
interpretation, the rationale was one of constitutional law. 
Any doubts that Chew recognized constitutional rights in the 
resident alien returning from a brief trip abroad were dis-
pelled by Rosenberg v. Fleuti, where we described Chew as 
holding “that the returning resident alien is entitled as a mat-
ter of due process to a hearing on the charges underlying any 
attempt to exclude him.” 374 U. S., at 460.

If the permanent resident alien’s absence is extended, of 
course, he may lose his entitlement to “assimilât[ion of his] 
status,” Kwong Hai Chew v. Colding, supra, at 596, to that 
of an alien continuously residing and physically present in the 
United States. In Shaughnessy v. United States ex rel. 
Mezei, 345 U. S. 206 (1953), this Court rejected the argu-
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ment of an alien who had left the country for some 20 months 
that he was entitled to due process in assessing his right to 
admission on his return. We did not suggest that no return-
ing resident alien has a right to due process, for we explicitly 
reaffirmed Chew. We need not now decide the scope of 
Mezei; it does not govern this case, for Plasencia was absent 
from the country only a few days, and the United States has 
conceded that she has a right to due process, see Tr. of Oral 
Arg. 6, 9, 14; Brief for Petitioner 9-10, 20-21.

The constitutional sufficiency of procedures provided in 
any situation, of course, varies with the circumstances. See, 
e. g., Lassiter v. Department of Social Services, 452 U. S. 18, 
24-25 (1981); Greenholtz v. Nebraska Penal Inmates, 442 
U. S. 1, 12 (1979); Morrissey v. Brewer, 408 U. S. 471, 481 
(1972). In evaluating the procedures in any case, the courts 
must consider the interest at stake for the individual, the risk 
of an erroneous deprivation of the interest through the proce-
dures used as well as the probable value of additional or dif-
ferent procedural safeguards, and the interest of the govern-
ment in using the current procedures rather than additional 
or different procedures. Mathews v. Eldridge, 424 U. S. 
319, 334-335 (1976). Plasencia’s interest here is, without 
question, a weighty one. She stands to lose the right “to 
stay and live and work in this land of freedom,” Bridges v. 
Wixon, supra, at 154. Further, she may lose the right, to 
rejoin her immediate family, a right that ranks high among 
the interests of the individual. See, e. g., Moore v. City of 
East Cleveland, 431 U. S. 494, 499, 503-504 (1977) (plurality 
opinion); Stanley n . Illinois, 405 U. S. 645, 651 (1972). The 
Government’s interest in efficient administration of the immi-
gration laws at the border also is weighty. Further, it must 
weigh heavily in the balance that control over matters of im-
migration is a sovereign prerogative, largely within the con-
trol of the Executive and the Legislature. See, e. g., Fiallo, 
supra, at 792-793; Knauff, supra, at 542-543; The Japanese 
Immigrant Case, supra, at 97. The role of the judiciary 
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is limited to determining whether the procedures meet the 
essential standard of fairness under the Due Process Clause 
and does not extend to imposing procedures that merely dis-
place congressional choices of policy. Our previous discus-
sion has shown that Congress did not intend to require the 
use of deportation procedures in cases such as this one. 
Thus, it would be improper simply to impose deportation pro-
cedures here because the reviewing court may find them 
preferable. Instead, the courts must evaluate the particular 
circumstances and determine what procedures would satisfy 
the minimum requirements of due process on the reentry of a 
permanent resident alien.

Plasencia questions three aspects of the procedures that 
the Government employed in depriving her of these inter-
ests. First, she contends that the Immigration Law Judge 
placed the burden of proof upon her. In a later proceeding in 
Chew, the Court of Appeals for the District of Columbia Cir-
cuit held, without mention of the Due Process Clause, that, 
under the law of the case, Chew was entitled to a hearing at 
which the INS was the moving party and bore the burden of 
proof. Kwong Hai Chew v. Rogers, 103 U. S. App. D. C. 
228, 257 F. 2d 606 (1958). The BIA has accepted that deci-
sion, and although the Act provides that the burden of proof 
is on the alien in an exclusion proceeding, §291, 8 U. S. C. 
§ 1361 (1976 ed., Supp. V), the BIA has followed the practice 
of placing the burden on the Government when the alien is a 
permanent resident alien. See, e. g., In re Salazar, 17 I. & 
N. Dec., at 169; In re Kane, 15 I. & N. Dec. 258, 264 (BIA 
1975); In re Becerra-Miranda, 12 I. & N. Dec. 358, 363-364, 
366 (BIA 1967). There is no explicit statement of the place-
ment of the burden of proof in the Attorney General’s regula-
tions or in the Immigration Law Judge’s opinion in this case 
and no finding on the issue below.

Second, Plasencia contends that the notice provided her 
was inadequate. She apparently had less than 11 hours’ no-
tice of the charges and the hearing. The regulations do not 
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require any advance notice of the charges against the alien in 
an exclusion hearing, and the BIA has held that it is sufficient 
that the alien have notice of the charges at the hearing, In re 
Salazar, supra, at 169. The United States has argued to us 
that Plasencia could have sought a continuance. It concedes, 
however, that there is no explicit statutory or regulatory 
authorization for a continuance.

Finally, Plasencia contends that she was allowed to waive 
her right to representation, § 292, 8 U. S. C. § 1362,8 without 
a full understanding of the right or of the consequences of 
waiving it. Through an interpreter, the Immigration Law 
Judge informed her at the outset of the hearing, as required 
by the regulations, of her right to be represented. He did 
not tell her of the availability of free legal counsel, but at the 
time of the hearing, there was no administrative requirement 
that he do so. 8 CFR § 236.2(a) (1975). The Attorney Gen-
eral has since revised the regulations to require that, when 
qualified free legal services are available, the immigration 
law judge must inform the alien of their existence and ask 
whether representation is desired. 44 Fed. Reg. 4654 (1979) 
(codified at 8 CFR § 236.2(a) (1982)). As the United States 
concedes, the hearing would not comply with the current 
regulations. See Tr. of Oral Arg. 11.

If the exclusion hearing is to ensure fairness, it must pro-
vide Plasencia an opportunity to present her case effectively, 
though at the same time it cannot impose an undue burden on 
the Government. It would not, however, be appropriate for 
us to decide now whether the new regulation on the right to 
notice of free legal services is of constitutional magnitude or 
whether the remaining procedures provided comport with 
the Due Process Clause. Before this Court, the parties have 
devoted their attention to the entitlement to a deportation 
hearing rather than to the sufficiency of the procedures in the 

8 The statute provides a right to representation without expense to the 
Government. § 292, 8 U. S. C. § 1362. Plasencia has not suggested that 
she is entitled to free counsel.
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exclusion hearing.9 Whether the several hours’ notice gave 
Plasencia a realistic opportunity to prepare her case for effec-
tive presentation in the circumstances of an exclusion hearing 
without counsel is a question we are not now in a position to 
answer. Nor has the Government explained the burdens 
that it might face in providing more elaborate procedures. 
Thus, although we recognize the gravity of Plasencia’s inter-
est, the other factors relevant to due process analysis—the 
risk of erroneous deprivation, the efficacy of additional proce-
dural safeguards, and the Government’s interest in providing 
no further procedures—have not been adequately presented 
to permit us to assess the sufficiency of the hearing. We 
remand to the Court of Appeals to allow the parties to 
explore whether Plasencia was accorded due process under 
all of the circumstances.

Accordingly, the judgment of the Court of Appeals is 
reversed, and the case is remanded for further proceedings 
consistent with this opinion.

It is so ordered.

Justi ce  Mars hal l , concurring in part and dissenting in 
part.

I agree that the Immigration and Nationality Act permit-
ted the INS to proceed against respondent in an exclusion 

9 Thus, the question of Plasencia’s entitlement to due process has been 
briefed and argued, is properly before us, and is sufficiently developed that 
we are prepared to decide it. Precisely what procedures are due, on the 
other hand, has not been adequately developed by the briefs or argument. 
The dissent undertakes to decide these questions, but, to do so, must rely 
heavily on an argument not raised by Plasencia: to wit, that she was not 
informed at the hearing that the alleged agreement to receive compensa-
tion and the meaningfulness of her departure were critical issues. Also, 
the dissent fails to discuss the interests that the Government may have in 
employing the procedures that it did. The omission of arguments raised 
by the parties is quite understandable, for neither Plasencia nor the Gov-
ernment has yet discussed what procedures are due. Unlike the dissent, 
we would allow the parties to explore their respective interests and argu-
ments in the Court of Appeals.
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proceeding. The question then remains whether the exclu-
sion proceeding held in this case satisfied the minimum 
requirements of the Due Process Clause. While I agree 
that the Court need not decide the precise contours of the 
process that would be constitutionally sufficient, I would not 
hesitate to decide that the process accorded Plasencia was 
insufficient.1

The Court has already set out the standards to be applied 
in resolving the question. Therefore, rather than just 
remand, I would first hold that respondent was denied due 
process because she was not given adequate and timely no-
tice of the charges against her and of her right to retain coun-
sel and to present a defense.1 2

While the type of hearing required by due process depends 
upon a balancing of the competing interests at stake, due 
process requires “at a minimum . . . that deprivation of life, 
liberty or property by adjudication be preceded by notice and 
opportunity for hearing.” Mullane v. Central Hanover 
Bank & Trust Co., 339 U. S. 306, 313 (1950). See, e. g., Bell 
v. Burson, 402 U. S. 535, 542 (1971). Permanent resident 
aliens who are detained upon reentry into this country clearly 
are entitled to adequate notice in advance of an exclusion 
proceeding.

1 Because the due process question was squarely addressed in the briefs 
and at oral argument, there is no doubt that the Court may now decide the 
issue. See Vance v. Terrazas, 444 U. S. 252, 258-259, n. 5 (1980), and 
cases cited therein. In fact, the Court has reached the threshold of decid-
ing the constitutional question. It has identified the deficiencies in the ex-
clusion hearing afforded Plasencia, and it has set forth the standards that it 
would apply to determine whether the procedures, as described, denied 
Plasencia due process. I do not see any interest to be served in declining 
to take the final step of applying these due process standards to the record 
before us, as the Court of Appeals would otherwise be required to do on 
remand.

2 Because Plasencia did not receive constitutionally sufficient notice, I 
find it unnecessary to address the other constitutional deficiencies she 
asserts.



LANDON v. PLASENCIA 39

21 Opinion of Marsh al l , J.

To satisfy due process, notice must “clarify what the 
charges are” in a manner adequate to apprise the individual 
of the basis for the government’s proposed action. Wolff v. 
McDonnell, 418 U. S. 539, 564 (1974). Notice must be pro-
vided sufficiently in advance of the hearing to “give the 
charged party a chance to marshal the facts in his defense.” 
Id., at 563, 564 (prisoners charged with disciplinary viola-
tions must be given “advance written notice of the claimed 
violation”). See, e. g., Goldberg v. Kelly, 397 U. S. 254, 
267-268 (1970) (welfare recipients must be given “timely and 
adequate notice detailing the reasons for a proposed termina-
tion”); In re Gault, 387 U. S. 1, 33 (1967) (juvenile must be 
given notice of “the specific charge or factual allegations” to 
be considered at delinquency hearing “at the earliest practi-
cable time, and in any event sufficiently in advance of the 
hearing to permit preparation”).

Respondent was not given notice sufficient to afford her 
a reasonable opportunity to demonstrate that she was not 
excludable. The Immigration Judge’s decision to exclude 
respondent was handed down less than 24 hours after she 
was detained at the border on the night of June 29,1975. By 
notice in English dated June 30, 1975, she was informed that 
a hearing would be conducted at 11 o’clock on the morning of 
that same day, and that the Government would seek to ex-
clude her on the ground that she had “wilfully and knowingly 
aided and abetted the entry of illegal aliens into the United 
States in violation of the law and for gain.”8 It was not until 
the commencement of the hearing that she was given notice 
in her native language of the charges against her and of her 
right to retain counsel and to present evidence.

The charges against Plasencia were also inadequately ex-
plained at the hearing itself.3 4 The Immigration Judge did 
not explain to her that she would be entitled to remain in the 

3 It is unclear from the record whether respondent received the notice 
prior to the commencement of the hearing.

4 The exclusion hearing was conducted with the aid of an interpreter.
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country if she could demonstrate that she had not agreed to 
receive compensation from the aliens whom she had driven 
across the border.5 Nor did the judge inform respondent 
that the meaningfulness of her departure was an issue at the 
hearing.

These procedures deprived Plasencia of a fair opportunity 
to show that she was not excludable under the standards set 
forth in the Immigration and Nationality Act. Because Pla-
sencia was not given adequate notice of the standards for ex-
clusion or of her right to retain counsel and present a defense, 
she had neither time nor opportunity to prepare a response to 6 

6 The principal issue of fact at the hearing was whether Plasencia had 
transported the six aliens “for gain.” Plasencia, who was called as the 
Government’s first witness, denied repeatedly that any of the aliens had 
agreed to pay her for driving them into this country. The Government’s 
trial attorney then called three of the six aliens as witnesses. One wit-
ness, Jose Alfredo Santillana, stated unequivocally that he was picked up 
by the Plasencias while hitchhiking and that, without making any mention 
of money, they agreed to drive him to Los Angeles. A second witness, 
Luis Polio-Medina, testified that there had not been any talk with Plasen-
cia at any time about payment for transportation to Los Angeles, though 
there “was kind of an understanding” that “some people in Los Angeles” 
whom he “was going to look for” would pay her a “normal amount” on his 
behalf. Only the third witness, Eugenia Linares-Moreno, testified that 
she had an agreement to pay Plasencia for transportation into the country.

Given the weakness of the Government’s evidence, Plasencia may well 
have been prejudiced by her inability to prepare for the hearing and to ob-
tain counsel. The three aliens who did not testify at the hearing might 
have supported Plasencia’s claim that she did not expect to receive finan-
cial compensation. The Immigration Judge’s finding that Plasencia trans-
ported the aliens for gain must have depended on his acceptance of the tes-
timony given by Linares-Moreno and Polio-Medina. The motives of these 
Government witnesses in testifying against Plasencia were open to ques-
tion, since they were subject to criminal prosecution in this country. The 
credibility of Linares-Moreno, the Government’s key witness, might also 
have been challenged on the grounds that she had contradicted herself on 
at least one key question during the course of her examination and that she 
had concededly lied to an INS officer by giving a false name. Vigorous 
cross-examination by a competent attorney might well have led the Immi-
gration Judge to resolve the disputed issue of fact in Plasencia’s favor.
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the Government’s case. The procedures employed here vir-
tually assured that the Government attorney would present 
his case without factual or legal opposition.

When a permanent resident alien’s substantial interest in 
remaining in this country is at stake, the Due Process Clause 
forbids the Government to stack the deck in this fashion. 
Only a compelling need for truly summary action could justify 
this one-sided proceeding. In fact, the Government’s haste 
in proceeding against Plasencia could be explained only by its 
desire to avoid the minimal administrative and financial bur-
den of providing her adequate notice and an opportunity to 
prepare for the hearing. Although the various other Gov-
ernment interests identified by the Court may be served by 
the exclusion of those who fail to meet the eligibility require-
ments set out in the Immigration and Nationality Act, they 
are not served by procedures that deny a permanent resident 
alien a fair opportunity to demonstrate that she meets those 
eligibility requirements.

I would therefore hold that respondent was denied due 
process.
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WYRICK, WARDEN, MISSOURI STATE PENITEN-
TIARY v. FIELDS

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE EIGHTH CIRCUIT

No. 82-158. Decided November 29, 1982

Respondent, a soldier stationed in Missouri, after being arrested on a 
charge of rape and after consulting with private counsel and with an at-
torney provided him by the Army, requested a polygraph examination. 
Immediately prior to the examination, which was conducted by an agent 
of the Army’s Criminal Investigation Division (CID), respondent signed 
a consent document that included information of his rights under 
Miranda v. Arizona, 384 U. S. 436; the CID agent read to respondent a 
detailed statement that also explained his rights, including the right to 
stop answering questions at any time or to speak to a lawyer before an-
swering further, even if he signed a waiver certificate; and respondent, 
in response to a question, stated that he did not want a lawyer present. 
At the conclusion of the polygraph examination, the CID agent told re-
spondent that there had been some deceit, and asked him if he could 
explain why his answers were bothering him; respondent then admitted 
having intercourse with the victim, but said that it had been consensual; 
the agent asked whether respondent wished to discuss the matter 
further with another CID agent and with the local Police Chief; and 
respondent said that he did. The Police Chief read respondent his 
Miranda warnings once again before questioning him, and respondent 
repeated that his sexual contact with the victim had been consensual. 
Respondent was convicted after trial in a Missouri state court, which de-
nied his motion to suppress the testimony of the two CID agents and the 
Police Chief as to his “confessions” to voluntary intercourse, holding that 
he had waived his rights. The Missouri Court of Appeals affirmed, and 
the Federal District Court denied respondent’s subsequent petition for 
habeas corpus relief. However, the Federal Court of Appeals reversed, 
holding that although respondent had waived his Fifth Amendment right 
to have counsel present while the polygraph examination itself was being 
conducted, the State failed to prove that he knowingly and intelligently 
waived his right to the presence of counsel at the examining CID agent’s 
“post-test interrogation.” The court suggested that there would have 
been no violation if the agent merely had paused at the end of the poly-
graph examination to remind respondent of his rights.
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Held: The Court of Appeals misconstrued Edwards v. Arizona, 451 U. S. 
477, which establishes that where an accused, after invoking his right to 
counsel, initiates subsequent dialogue with the authorities, the question 
whether there was a valid waiver of the right to counsel as to any in-
terrogation that occurs during such dialogue is controlled by the “totality 
of the circumstances,” including the fact that the accused initiated the 
dialogue. Here, respondent initiated not just a meeting with the au-
thorities, but interrogation, by requesting the polygraph examination. 
Respondent validly waived his right to have counsel present at “post-
test” questioning, unless the circumstances changed so seriously that his 
answers no longer were voluntary, or unless he no longer was waiving 
his rights knowingly and voluntarily. To require new warnings merely 
because the examination had been discontinued and respondent was 
asked if he could explain the test’s unfavorable results, would be unrea-
sonable. The questions put to respondent after the examination would 
not have caused him to forget the rights of which he had been advised 
and which he had understood moments before.

Certiorari granted; 682 F. 2d 154, reversed and remanded.

Per  Curi am .
In this case, the United States Court of Appeals for the 

Eighth Circuit, over a dissent by Judge Ross, directed that 
respondent Edward Fields’ petition for a writ of habeas cor-
pus be granted; it did so on the ground that Fields had been 
convicted with evidence obtained in violation of his Fifth 
Amendment right to have counsel present at an interroga-
tion. 682 F. 2d 154 (1982). We have concluded that the 
Court of Appeals’ majority misconstrued this Court’s recent 
decision in Edwards v. Arizona, 451 U. S. 477 (1981), and im-
posed a new and unjustified limit on police questioning of a 
suspect who voluntarily, knowingly, and intelligently waives 
his right to have counsel present.

I
Respondent, a soldier then stationed at Fort Leonard 

Wood, Mo., was charged with raping an 81-year-old woman 
on September 21, 1974. After his arrest on September 25, 
Fields was released on his own recognizance. He retained 
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private defense counsel. After discussing the matter with 
his counsel and with a military attorney provided him by 
the Army, Fields requested a polygraph examination. This 
request was granted and the examination was conducted on 
December 4 by an agent of the Army’s Criminal Investiga-
tion Division (CID) at the fort.

Prior to undergoing the polygraph examination, Fields was 
given a written consent document, which he signed, inform-
ing him of his rights, as required by Miranda v. Arizona, 384 
U. S. 436 (1966), and of his rights under the Uniform Code 
of Military Justice and the Eighth Amendment. In addi-
tion, the CID agent read to Fields the following detailed 
statement:

“Before I ask you any questions, you must understand 
your rights. You do not have to answer my questions 
or say anything. Anything you say or do can be used 
against you in a criminal trial. You have a right to talk 
to a lawyer before questioning or have a lawyer present 
with you during the questioning. This lawyer can be a 
civilian lawyer of your own choice, or a military lawyer, 
detailed for you at no expense to you. Also, you may 
ask for a military lawyer of your choice by name and he 
will be detailed for you if superiors determine he’s rea-
sonably available. If you are now going to discuss the 
offense under investigation, which is rape, with or with-
out a lawyer present, you have a right to stop answering 
questions at any time or speak to a lawyer before an-
swering further, even if you sign a waiver certificate. 
Do you want a lawyer at this time?” See State v. 
Fields, 538 S. W. 2d 348, 350, n. 1 (Mo. App. 1976) (em-
phasis added).

Fields answered: “No.”
At the conclusion of the polygraph examination, which took 

less than two hours, the CID agent told Fields that there had 
been some deceit, and asked him if he could explain why his 
answers were bothering him. Fields then admitted having 
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intercourse with the victim on September 21, but said that 
she had instigated and consented to it. The agent asked 
Fields if he wished to discuss the matter further with another 
CID agent and with the Waynesville, Mo., Chief of Police. 
Fields said that he did. Then, in his turn, the Police Chief 
read Fields his Miranda warnings once again before ques-
tioning him. Fields repeated that he had had sexual contact 
with the victim, but that it had been consensual.

Respondent was tried before a jury in the Circuit Court, 
Pulaski County, Mo. He sought to suppress the testimony 
of the two CID agents and the Police Chief regarding his 
“confessions” to voluntary intercourse. The trial court de-
nied the motion, ruling that Fields had waived his rights. 
The testimony was admitted. Fields was convicted, and was 
sentenced to 25 years in prison. The Missouri Court of Ap-
peals affirmed the judgment on the ground that Fields “had 
been repeatedly and amply advised of his rights and . . . vol-
untarily, knowingly and intelligently waived his rights.” 538 
S. W. 2d, at 350.

Eventually, Fields sought a writ of habeas corpus in the 
United States District Court for the Eastern District of Mis-
souri. The District Court, agreeing with the Missouri Court 
of Appeals that Fields had voluntarily, knowingly, and intelli-
gently waived his right to counsel, denied respondent’s peti-
tion. On appeal, however, the Eighth Circuit reversed and 
remanded the case with directions to order the State either 
to release Fields or to afford him a new trial. 682 F. 2d, 
at 162.

II
The Court of Appeals found that the police conduct in ques-

tion contravened the “clear import” of this Court’s decision in 
Edwards v. Arizona: “a defendant’s right to have coun-
sel present at custodial interrogations must be zealously 
guarded.” 682 F. 2d, at 158. In Edwards, this Court had 
held that once a suspect invokes his right to counsel, he may 
not be subjected to further interrogation until counsel is pro-
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vided unless the suspect himself initiates dialogue with the 
authorities. 451 U. S., at 484-487. The Eighth Circuit rec-
ognized that what it called the “per se rule” of Edwards “does 
not resolve the issue present here.” 682 F. 2d, at 158. 
Fields and his counsel had agreed that Fields should take the 
polygraph examination, and Fields appeared voluntarily and 
stated that he did not want counsel present during the 
interrogation. Thus, the Court of Appeals conceded that 
“Fields thereby ‘initiated’ further dialogue with the authori-
ties after his right to counsel had been invoked.” Ibid.

When the suspect has initiated the dialogue, Edwards 
makes clear that the right to have a lawyer present can be 
waived:

“If, as frequently would occur in the course of a meet-
ing initiated by the accused, the conversation is not 
wholly one-sided, it is likely that the officers will say or 
do something that clearly would be ‘interrogation.’ In 
that event, the question would be whether a valid waiver 
of the right to counsel and the right to silence had oc-
curred, that is, whether the purported waiver was know-
ing and intelligent and found to be so under the totality 
of the circumstances, including the necessary fact that 
the accused, not the police, reopened the dialogue with 
the authorities.” 451 U. S., at 486, n. 9.

Citing this language, the Eighth Circuit acknowledged—as it 
had to—that “[t]here is no question that Fields waived his 
right to have counsel present while the [polygraph] examina-
tion itself was being conducted.” 682 F. 2d, at 160. Yet 
that court found that the State had failed to satisfy its burden 
of proving that “Fields knowingly and intelligently waived 
his right to have counsel present at the post-test interroga-
tion.” Ibid. The court suggested that had the CID agent 
merely “paus[ed] to remind the defendant” of his rights, thus 
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providing “meaningfully timed Miranda warnings” (empha-
sis in original), there would have been no violation. Ibid.

Ill
In reaching this result, the Court of Appeals did not exam-

ine the “totality of the circumstances,” as Edwards requires. 
Fields did not merely initiate a “meeting.” By requesting a 
polygraph examination, he initiated interrogation. That is, 
Fields waived not only his right to be free of contact with the 
authorities in the absence of an attorney, but also his right to 
be free of interrogation about the crime of which he was 
suspected. Fields validly waived his right to have counsel 
present at “post-test” questioning, unless the circumstances 
changed so seriously that his answers no longer were volun-
tary, or unless he no longer was making a “knowing and intel-
ligent relinquishment or abandonment” of his rights. 451 
U. S., at 482.

The Court of Appeals relied on two facts indicating the 
need for a new set of warnings: the polygraph examination 
had been discontinued, and Fields was asked if he could 
explain the test’s unfavorable results. To require new warn-
ings because of these two facts is unreasonable. Disconnect-
ing the polygraph equipment effectuated no significant 
change in the character of the interrogation. The CID agent 
could have informed Fields during the examination that his 
answers indicated deceit; asking Fields, after the equipment 
was disconnected, why the answers were bothering him was 
not any more coercive. The Court of Appeals stated that 
there was no indication that Fields or his lawyer anticipated 
that Fields would be asked questions after the examination. 
But it would have been unreasonable for Fields and his attor-
neys to assume that Fields would not be informed of the poly-
graph readings and asked to explain any unfavorable result. 
Moreover, Fields had been informed that he could stop the 
questioning at any time, and could request at any time that 
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his lawyer join him. Merely disconnecting the polygraph 
equipment could not remove this knowledge from Fields’ 
mind.*

The only plausible explanation for the court’s holding is 
that, encouraged by what it regarded as a per se rule estab-
lished in Edwards, it fashioned another rule of its own: that, 
notwithstanding a voluntary, knowing, and intelligent waiver 
of the right to have counsel present at a polygraph examina-
tion, and notwithstanding clear evidence that the suspect un-
derstood that right and was aware of his power to stop ques-
tioning at any time or to speak to an attorney at any time, the 
police again must advise the suspect of his rights before ques-
tioning him at the same interrogation about the results of the 
polygraph. The court indicated that this rule was needed 
because it thought that the use of polygraph “results” in 
questioning, although it does not necessarily render a re-
sponse involuntary, is inherently coercive. But Courts of 
Appeals, including a different panel of the Eighth Circuit it-
self, and state courts, have rejected such a rule. See, e. g., 
United States v. Little Bear, 583 F. 2d 411, 414 (CA8 1978); 
Keiper v. Cupp, 509 F. 2d 238, 241-242 (CA9 1975); People v. 
Barreto, 256 Cal. App. 2d 392, 64 Cal. Rptr. 211 (1967); State 
v. Henry, 352 So. 2d 643 (La. 1977). Cf. Henry v. Dees, 658 
F. 2d 406 (CA5 1981) (waiver not voluntary, knowing, and 
intelligent in the total circumstances of the case, including 
mental retardation of suspect). The Eighth Circuit’s rule 
certainly finds no support in Edwards, which emphasizes that 
the totality of the circumstances, including the fact that the 
suspect initiated the questioning, is controlling. Nor is the 

*The dissent suggests that, because the results of polygraph examina-
tions are inadmissible in Missouri, Fields might reasonably have expected 
that he would not be subjected “to additional questioning that can produce 
admissible evidence.” Post, at 51, n. 2. Although the results of the poly-
graph examination might not have been admissible evidence, the state-
ments Fields made in response to questioning during the course of the 
polygraph examination surely would have been.
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rule logical; the questions put to Fields after the examination 
would not have caused him to forget the rights of which he 
had been advised and which he had understood moments 
before. The rule is simply an unjustifiable restriction on 
reasonable police questioning.

IV
According to the dissent, a substantial question as to the 

admissibility of Fields’ statements may be raised under the 
Sixth Amendment. Post, at 52-55. The Sixth Amendment 
issues raised by the dissent, however, are not before us. 
The Court of Appeals rested its judgment exclusively on the 
Fifth Amendment “right to have counsel present during a 
custodial interrogation” and on its interpretation of this 
Court’s decision in Edwards. 682 F. 2d, at 158. That inter-
pretation was flawed and the judgment of the Court of Ap-
peals must be reversed. We express no view as to whether 
any constitutional safeguards not mentioned by the Court of 
Appeals bear on this case.

Because the Court of Appeals misapplied Edwards and cre-
ated an unjustified per se rule, the petition for a writ of cer-
tiorari is granted and that court’s judgment is reversed and 
the case is remanded.

It is so ordered.

Justi ce  Stevens , concurring.
There is much force to what Justi ce  Mars hal l  has writ-

ten in dissent. I share his concern about the Court’s practice 
of deciding cases summarily, partly because there is a special 
risk of error in summary dispositions and partly because the 
practice represents an unwise use of the Court’s scarce 
resources. I do not, however, agree with Justi ce  Mar -
shal l ’s  suggestion that we should invite the parties to sub-
mit briefs on the merits before a case is summarily decided. 
I fear that the institution of such a practice would tend 
to regularize and expand the number of our summary 
dispositions.
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In this case I believe the correct procedure for the Court to 
have followed would have been simply to deny the petition 
for a writ of certiorari. No conflict has yet developed on the 
precise question presented and, as Just ice  Mars hal l  dem-
onstrates, the Court of Appeals’ conclusion is not without 
reasoned support. The Court, however, has granted the pe-
tition. Although I voted against that action, I am now per-
suaded that the Court’s resolution of the merits is correct and 
therefore join its disposition.

Justi ce  Mars hall , dissenting.
A summary reversal is an exceptional disposition. It 

should be reserved for situations in which the applicable law 
is settled and stable, the facts are not disputed, and the deci-
sion below is clearly in error.1 Because I do not believe that 
this is such a case, I dissent.

I
I do not agree that respondent’s consent to the polygraph 

examination necessarily constituted a waiver of his Fifth 
Amendment rights with respect to the postexamination in-
terrogation. In my view, this case is not controlled by the 
footnote in Edwards v. Arizona, 451 U. S. 477, 486, n. 9 
(1981), on which the Court relies. That footnote dealt with 
the hypothetical case, not before the Court in Edwards, of a 
suspect who initiates a meeting with the police. The Court 
indicated that, even if the police said or did something in the 
meeting that constituted interrogation, incriminating state-
ments thereby elicited would be admissible if a knowing and 
intelligent waiver of the suspect’s Fifth Amendment rights 
could be inferred in light of “the totality of the circumstances, 
including the necessary fact that the accused, not the police, 
reopened the dialogue with the authorities.” Ibid. (Em-
phasis supplied.)

1 See generally Brown, Foreword: Process of Law, 72 Harv. L. Rev. 77 
(1958).
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In this case, “the totality of the circumstances” includes 
the undisputed facts that respondent agreed only to submit 
to a polygraph examination, and that he was never told 
he would be subjected to a postexamination interrogation. 
Moreover, an agreement to submit to a polygraph examina-
tion differs in an important respect from the initiation of an 
ordinary conversation with the authorities. When a suspect 
commences a conversation with a policeman, he has reason to 
expect that, as in any conversation, there will be a give-and- 
take extending beyond the subject matter of his original re-
marks. It may therefore be appropriate to conclude that the 
suspect’s waiver of his Fifth Amendment rights extends to 
the entire conversation. By contrast, a polygraph examina-
tion is a discrete test. It has a readily identifiable beginning 
and end. An individual who submits to such an examination 
does not necessarily have any reason whatsoever to expect 
that he will be subjected to a postexamination interrogation.2 
While in some cases the prosecution may be able to prove 
that a suspect knew there would be questioning after the 
test, here there is “no evidence that Fields or his lawyer 
anticipated that the CID officer would attempt to elicit in-
criminating statements from Fields after the examination 
was run.” 682 F. 2d 154, 160 (CA8 1982).

In any event, I do not believe that this substantial constitu-
tional question should be disposed of summarily. I recog-

2 Certainly no one would argue that a suspect who consented to a blood 
test, a lineup, or fingerprinting thereby consented to be questioned about 
the results of those procedures.

In this case, it is particularly inappropriate to assume that Fields must 
have realized that the CID agent would conduct a postexamination interro-
gation. The results of polygraph examinations are inadmissible in Mis-
souri. See State v. Biddle, 599 S. W. 2d 182, 191 (Mo. 1980) (en banc); 
State v. Weindorf, 361 S. W. 2d 806, 811 (Mo. 1962). When a defendant, 
after consultation with his attorney, agrees to submit to an examination 
the results of which are inadmissible, the authorities have no justification 
for inferring that the defendant has also agreed to submit to additional 
questioning that can produce admissible evidence.
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nize, of course, that this Court’s expanding docket has in-
creased the pressure to accelerate the disposition process. 
I cannot agree, however, that summary reversal is proper in 
a case that involves a significant issue not settled by our prior 
decisions. If the Court concludes that there are “special and 
important reasons,” this Court’s Rule 17.1, for granting cer-
tiorari but also concludes that this case should not be set for 
oral argument, the Court should at least give the parties no-
tice that it is considering a summary disposition, so that they 
may have an opportunity to submit briefs on the merits. See 
Brown, Foreword: Process of Law, 72 Harv. L. Rev. 77, 
94-95 (1958).

II

Today’s decision holds only that the postexamination in-
terrogation did not violate respondent’s Fifth Amendment 
privilege against self-incrimination. The Court’s ruling does 
not preclude the Court of Appeals from considering on 
remand whether the interrogation nevertheless violated his 
Sixth Amendment right to counsel.8 See Massiah v. United 

81 do not share the majority’s certainty that the Court of Appeals relied 
“exclusively on the Fifth Amendment.” Ante, at 49. Although the opin-
ion below does discuss Edwards v. Arizona, 451 U. S. 477 (1981), at con-
siderable length, the court phrased its holding in terms of the “right to 
counsel” without referring specifically to the Fifth Amendment or the 
Sixth Amendment. See 682 F. 2d 154, 157 (CA8 1982) (“we conclude that 
Fields did not knowingly and intelligently waive his right to have counsel 
present at the interrogation”); id., at 161 (“The government has simply in-
troduced no evidence from which we can conclude that when Fields was 
confronted with the accusatory statement that the ‘lie-detector’ showed he 
was lying, he waived his right to the protection of counsel in this coercive 
situation”). See also id., at 161, n. 12 (relying on Brewer v. 'Williams, 430 
U. S. 387 (1977), a Sixth Amendment case). It is noteworthy that the 
Magistrate, whose report the District Court adopted, pointed to the Sixth 
Amendment problem by observing that it is “a somewhat empty gesture to 
appoint an attorney for an accused . . . and then pursue [an] interrogation 
. . . without his attorney.” In addition, the petition for certiorari asserts 
that the decision below “expands the rights guaranteed an accused during
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States, 377 U. S. 201 (1964). Because “the policies under-
lying the two constitutional protections are quite distinct,” 
Rhode Island v. Innis, 446 U. S. 291, 300, n. 4 (1980), a sus-
pect may waive his Fifth Amendment right to remain silent 
without waiving his Sixth Amendment right to counsel.

Where only the Fifth Amendment applies, the ultimate 
question is whether the conduct alleged to constitute a 
waiver demonstrates that, despite “the compulsion inherent 
in custodial surroundings,” Miranda v. Arizona, 384 U. S. 
436, 458 (1966), the suspect’s statements were given volun-
tarily. To make the Fifth Amendment protection against 
compelled self-incrimination effective, this Court has held 
that a suspect has a right to have counsel present at any cus-
todial interrogation. Id., at 469-472. Once a suspect in cus-
tody asks to speak to a lawyer, he “is not subject to further 
interrogation by the authorities until counsel has been made 
available to him, unless the accused himself initiates further 
communication, exchanges, or conversations with the police.” 
Edwards n . Arizona, 451 U. S., at 484-485. When a suspect 
has indicated that he needs legal advice before deciding 
whether to talk further, any subsequent statements made 
at the authorities’ insistence without counsel being present 
are unlikely to be voluntary. See Michigan v. Mosley, 423 
U. S. 96, 110, n. 2 (1975) (Whi te , J., concurring in result). 
If, on the other hand, the subsequent statements are made in 
a conversation initiated by the accused, they may well be vol-
untary. See Edwards v. Arizona, supra, at 486, n. 9. 
Since the underlying purpose of the privilege against self-
incrimination is to prevent the State from coercing an indi-
vidual to give evidence against himself, it makes sense to find

interrogation under the Fifth and Sixth Amendments” Pet. for Cert. 7 
(emphasis supplied).

In any event, since the Court today construes the Court of Appeals’ opin-
ion as resting solely on the Fifth Amendment, the Sixth Amendment issue 
remains open on remand.
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a waiver of the privilege where a suspect’s conduct provides 
assurance that his statements were made voluntarily.

The determination of whether there has been a valid 
waiver of the Sixth Amendment right to counsel has a differ-
ent focus, for the values underlying that right are different. 
The purpose of the Sixth Amendment right to counsel is to 
provide the defendant with legal assistance during the critical 
stages of the criminal process. See, e. g., Brewer v. Wil-
liams, 430 U. S. 387, 398 (1977); Powell v. Alabama, 287 
U. S. 45, 57 (1932). To give effect to this protection, this 
Court has insisted that the State deal with a defendant 
through his attorney. Once the State has commenced adver-
sary criminal proceedings against an individual, as Missouri 
did in this case more than two months before the polygraph 
examination was held, the Sixth Amendment forbids all ef-
forts to elicit information from him in the absence of counsel, 
regardless of whether he is in custody, see United States v. 
Henry, 447 U. S. 264, 273-274, n. 11 (1980); Massiah v. 
United States, supra, and regardless of whether the tech-
nique used to extract information is in any way coercive, see 
McLeod n . Ohio, 381 U. S. 356 (1965).

To establish a waiver of the Sixth Amendment right to 
counsel, it is therefore not enough for the State to point to 
conduct—such as the initiation of a conversation—that dem-
onstrates that the defendant’s statements were made volun-
tarily. Since a Sixth Amendment violation does not depend 
upon coercion, the protection of the Sixth Amendment is not 
waived by conduct that shows only that a defendant’s state-
ments were not coerced. The State must show that the de-
fendant intelligently and knowingly relinquished his right not 
to be questioned in the absence of counsel. The State can 
establish a waiver only by proving “‘an intentional relin-
quishment or abandonment’” of the right to have counsel 
present. Brewer v. Williams, supra, at 404, quoting John-
son v. Zerbst, 304 U. S. 458, 464 (1938).4

4 Edwards v. Arizona, supra, addressed only the standard governing 
waiver of the Fifth Amendment privilege against self-incrimination.
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Given the different policies underlying the Fifth and Sixth 
Amendments, it is not surprising that a number of courts 
have held that “ ‘[w]amings by law enforcement officers and 
subsequent action by the accused that might suffice to com-
ply with Fifth Amendment strictures against testimonial 
compulsion [do] not necessarily meet. . . the higher standard 
with respect to waiver of the right to counsel that applies 
when the Sixth Amendment [right to counsel] has attached.’” 
United States v. Mohabir, 624 F. 2d 1140, 1147 (CA2 1980), 
quoting United States v. Massimo, 432 F. 2d 324, 327 (CA2 
1970) (Friendly, J., dissenting) (majority did not reach the 
issue), cert, denied, 400 U. S. 1022 (1971).* 6 Today’s deci-
sion therefore does not foreclose the Court of Appeals from 
considering on remand whether the postexamination interro-
gation violated the Sixth Amendment.

Since the Court concluded that Edwards had been interrogated in violation 
of the Fifth Amendment, it had no occasion to consider whether the Sixth 
Amendment applied or whether, if so, Edwards had waived its protection. 
See id., at 480, n. 7.

6 See United States ex rel. O'Connor v. New Jersey, 405 F. 2d 632, 636 
(CA3), cert, denied, 395 U. S. 923 (1969); Hancock v. White, 378 F. 2d 479, 
482 (CAI 1967). See also United States v. Springer, 460 F. 2d 1344, 
1354-1355 (CA7) (Stevens, J., dissenting), cert, denied, 409 U. S. 873 
(1972); People v. Arthur, 22 N. Y. 2d 325, 330, 239 N. E. 2d 537, 539 
(1968). See generally Note, 82 Colum. L. Rev. 363 (1982).
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GRIGGS et  al . V. PROVIDENT CONSUMER 
DISCOUNT CO.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

No. 82-5082. Decided November 29, 1982

The District Court entered judgment for petitioners in their civil action 
against respondent, which then filed a timely motion to alter or amend 
the judgment pursuant to Federal Rule of Civil Procedure 59. While 
that motion was still pending, respondent filed a notice of appeal. 
Thereafter, the District Court denied the motion to alter or amend the 
judgment, and the Court of Appeals accepted jurisdiction of the appeal 
and reversed the District Court’s judgment. The Court of Appeals held 
that, although Federal Rule of Appellate Procedure 4(a)(4) provides that 
a notice of appeal, filed before the disposition of a motion filed in the dis-
trict court to alter or amend the judgment, “shall have no effect” and a 
new notice of appeal “must be filed” after entry of the order disposing 
of the motion, nevertheless an appellant who filed a premature notice of 
appeal could proceed unless the appellee showed prejudice resulting 
from the premature filing of the notice, which was not done here.

Held: The Court of Appeals’ analysis of Rule 4(a)(4) is contrary to the lan-
guage and purposes of the 1979 amendments to the Rules of Appellate 
Procedure. Prior to 1979, if a notice of appeal was filed pending dispo-
sition of a motion to vacate, alter, or amend the judgment it was gener-
ally held that the district court retained jurisdiction to decide the motion 
and the notice of appeal was adequate for purposes of beginning the ap-
peals process. However, after the 1979 amendments, when a prema-
ture notice of appeal is filed, it is as if no notice of appeal were filed at all 
and thus the court of appeals lacks jurisdiction to act. The requirement 
of a timely notice of appeal is mandatory and jurisdictional.

Certiorari granted; 680 F. 2d 927, vacated and remanded.

Per  Curi am .
The petition for certiorari questions the validity of a notice 

of appeal filed after the entry of the District Court’s judg-
ment but while the appellant’s motion to alter or amend that 
judgment remained pending in the District Court.
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The petitioners brought this civil action in the United 
States District Court for the Eastern District of Pennsyl-
vania, seeking statutory damages for an alleged violation of 
the Truth in Lending Act, 82 Stat. 146, as amended, 15 
U. S. C. § 1601 et seq., and Regulation Z of the Federal Re-
serve Board, 12 CFR §226.1 et seq. (1982). On December 
24, 1980, the District Court granted the petitioners’ motion 
for summary judgment, finding that the respondent’s disclo-
sure of its security interests in after-acquired property had 
been inaccurate and misleading. 503 F. Supp. 246. On 
November 5, 1981, the District Court entered an order pur-
suant to Federal Rule of Civil Procedure 54(b) directing that 
a final judgment be entered. On November 12, the respond-
ent filed a timely motion to alter or amend the judgment, pur-
suant to Federal Rule of Civil Procedure 59. On November 
19, while that motion was still pending, the respondent filed a 
notice of appeal. On November 23, the District Court de-
nied the motion to alter or amend the judgment. Neither 
the opinion below nor the response to the petition for a writ 
of certiorari indicates that any further notice of appeal was 
filed.

The United States Court of Appeals for the Third Circuit 
accepted jurisdiction of the appeal and reversed the District 
Court’s judgment. 680 F. 2d 927 (1982). The Court of Ap-
peals explained its decision to take jurisdiction as follows:

“The Griggses urge that this matter is not appealable be-
cause Rule 4(a)(4) of the Federal Rules of Appellate Pro-
cedure provides that ‘[a] notice of appeal filed before the 
disposition of any of the above motions shall have no 
effect.’ Appellant did fail to satisfy Rule 4(a)(4) but 
though a premature notice of appeal is subject to dis-
missal, we have generally allowed appellant to proceed 
unless the appellee can show prejudice resulting from 
the premature filing of the notice. Tose v. First Penn-
sylvania Bank, N.A., 648 F. 2d 879, 882 n. 2 (3d Cir.), 
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cert, denied, [454] U. S. [893] . . . (1981); Hodge v. 
Hodge, 507 F. 2d 87, 89 (3d Cir. 1975); accord Williams 
v. Town of Okoboji, 599 F. 2d 238 (8th Cir. 1979). See 
also 9 Moore’s Federal Practice 51204.14 (2d ed. 1982). 
In our case, the Griggses have shown no prejudice by the 
premature filing of a notice of appeal.” Id., at 929, n. 2.

Because this analysis of Rule 4(a)(4) conflicts with the deci-
sions of other Courts of Appeals1 and is contrary to the lan-
guage and purposes of the 1979 amendments to the Federal 
Rules of Appellate Procedure, we grant the petitioners’ re-
quest for leave to proceed in forma pauperis and their peti-
tion for a writ of certiorari, and we reverse.

Even before 1979, it was generally understood that a fed-
eral district court and a federal court of appeals should not 
attempt to assert jurisdiction over a case simultaneously. 
The filing of a notice of appeal is an event of jurisdictional sig-
nificance—it confers jurisdiction on the court of appeals and 
divests the district court of its control over those aspects of 
the case involved in the appeal. See, e. g., United States v. 
Hitchmon, 587 F. 2d 1357 (CA5 1979). Cf. Ruby v. Secre-
tary of United States Navy, 365 F. 2d 385, 389 (CA9 1966) (en 
banc) (notice of appeal from unappealable order does not di-
vest district court of jurisdiction), cert, denied, 386 U. S. 
1011 (1967). Under pre-1979 procedures, a district court 
lacked jurisdiction to entertain a motion to vacate, alter, or 
amend a judgment after a notice of appeal was filed. See 
Hattersley v. Bollt, 512 F. 2d 209 (CA3 1975); Edmond v. *

‘See United States v. Valdosta-Lowndes County Hospital Authority, 
668 F. 2d 1177, 1178, h. 2 (CA11 1982); Beam v. Youens, 664 F. 2d 1275 
(CA5 1982); Williams v. Bolger, 633 F. 2d 410 (CA5 1980); Century Lami-
nating, Ltd. v. Montgomery, 595 F. 2d 563 (CAIO), cert, dism’d, 444 U. S. 
987 (1979). Cf. United States v. Jones, 669 F. 2d 559, 561 (CA8 1982) (dic-
tum); Calhoun v. United States, 647 F. 2d 6, 10 (CA9 1981); United States 
v. Moore, 616 F. 2d 1030,1032, n. 2 (CA7) (dictum), cert, denied, 446 U. S. 
987 (1980). But cf. Laser Alignment, Inc. v. Warlick, 32 Fed. Rules Serv. 
2d 776 (CA4 1981).
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Moore-McCormack Lines, 253 F. 2d 143 (CA2 1958). How-
ever, if the timing was reversed—if the notice of appeal was 
filed after the motion to vacate, alter, or amend the judg-
ment—two seemingly inconsistent conclusions were gener-
ally held to follow: the district court retained jurisdiction to 
decide the motion, but the notice of appeal was nonetheless 
considered adequate for purposes of beginning the appeals 
process. E. g., Yaretsky v. Blum, 592 F. 2d 65, 66 (CA2 
1979), cert, denied, 450 U. S. 925 (1981); 'Williams n . Town of 
Okoboji, 599 F. 2d 238 (CA8 1979); Alexander v. Aero Lodge 
No. 735, 565 F. 2d 1364, 1371 (CA6 1977), cert, denied, 436 
U. S. 946 (1978); Dougherty v. Harper's Magazine Co., 537 
F. 2d 758, 762 (CA3 1976); Stokes v. Peyton's Inc., 508 F. 2d 
1287 (CA5 1975); Song Jook Suh v. Rosenberg, 437 F. 2d 1098 
(CA9 1971). Cf. Foman v. Davis, 371 U. S. 178 (1962). 
But see Century Laminating, Ltd. v. Montgomery, 595 F. 2d 
563 (CAIO), cert, dism’d, 444 U. S. 987 (1979). The reason 
this theoretical inconsistency was tolerable in practice was 
that the district courts did not automatically inform the 
courts of appeals when a notice of appeal had been filed, and 
there was therefore little danger a district court and a court 
of appeals would be simultaneously analyzing the same 
judgment.

In 1979, the Rules were amended to clarify both the liti-
gants’ timetable and the courts’ respective jurisdictions. 
The new requirement that a district court “transmit forth-
with” any valid notice of appeal to the court of appeals ad-
vanced the time when that court could begin processing an 
appeal. Fed. Rule App. Proc. 3(d). At the same time, in 
order to prevent unnecessary appellate review, the district 
court was given express authority to entertain a timely mo-
tion to alter or amend the judgment under Rule 59, even 
after a notice of appeal had been filed. Fed. Rule App. Proc. 
4(a)(4). If these had been the only changes, the theoretical 
inconsistency noted above would have suddenly taken on 
practical significance. A broad class of situations would 
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have been created in which district courts and courts of ap-
peals would both have had the power to modify the same 
judgment. The 1979 amendments avoided that potential 
conflict by depriving the courts of appeals of jurisdiction in 
such situations.

New Rule 4(a)(4) states:2
“If a timely motion under the Federal Rules of Civil Pro-
cedure is filed in the district court by any party . . . 
under Rule 59 ... , the time for appeal for all parties 
shall run from the entry of the order denying . . . such 
motion. A notice of appeal filed before the disposition of 
[such motion] shall have no effect. A new notice of ap-
peal must be filed within the prescribed time measured 
from the entry of the order disposing of the motion as 
provided above. No additional fees shall be required for 
such filing.”

2 The Advisory Committee on Appellate Rules explained the modifica-
tion as follows:
“The proposed amendment would make it clear that after the filing of the 
specified post trial motions, a notice of appeal should await disposition of 
the motion. . .. [I]t would be undesirable to proceed with the appeal while 
the district court has before it a motion the granting of which would vacate 
or alter the judgment appealed from. . . . Under the present rule, since 
docketing may not take place until the record is transmitted, premature 
filing is much less likely to involve waste effort. See, e. g., Stokes v. 
Peyton's Inc., 508 F. 2d 1287 (5th Cir. 1975). Further, since a notice of 
appeal filed before the disposition of a post trial motion, even if it were 
treated as valid for purposes of jurisdiction, would not embrace objections 
to the denial of the motion, it is obviously preferable to postpone the notice 
of appeal until after the motion is disposed of.

“The present rule [pre-1979], since it provides for the ‘termination’ of the 
‘running’ of the appeal time, is ambiguous in its application to a notice of 
appeal filed prior to a post trial motion filed within the 10 day limit. The 
amendment would make it clear that in such circumstances the appellant 
should not proceed with the appeal during pendency of the motion but 
should file a new notice of appeal after the motion is disposed of.” Notes 
of Advisory Committee on Appellate Rules, 28 U. S. C. App., p. 146 (1976 
ed., Supp V).
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Professor Moore has aptly described the post-1979 effect 
of a Rule 59 motion on a previously filed notice of appeal: 
“The appeal simply self-destructs.” 9 J. Moore, B. Ward, 
& J. Lucas, Moore’s Federal Practice U204.12[1], p. 4-65, 
n. 17 (1982). Moreover, a subsequent notice of appeal is also 
ineffective if it is filed while a timely Rule 59 motion is 
still pending. See 16 C. Wright, A. Miller, E. Cooper, & 
E. Gressman, Federal Practice and Procedure §3950 (1982 
Supp.).

The United States Court of Appeals for the Third Circuit 
has taken the position that, notwithstanding the 1979 amend-
ments, it retains discretion under Federal Rule of Appellate 
Procedure 2 to waive the conceded defects in a premature no-
tice of appeal. Tose v. First Pennsylvania Bank, N.A., 648 
F. 2d 879, 882, n. 2, cert, denied, 454 U. S. 893 (1981). We 
disagree. The notice of appeal filed in this case on Novem-
ber 19, 1980, was not merely defective; it was a nullity. 
Under the plain language of the current Rule, a premature 
notice of appeal “shall have no effect”; a new notice of appeal 
“must be filed.” In short, it is as if no notice of appeal were 
filed at all. And if no notice of appeal is filed at all, the Court 
of Appeals lacks jurisdiction to act. It is well settled that 
the requirement of a timely notice of appeal is “ ‘mandatory 
and jurisdictional.’” Browder v. Director, Illinois Dept, of 
Corrections, 434 U. S. 257, 264 (1978).8

The motion of petitioners for leave to proceed in forma 
pauperis and the petition for a writ of certiorari are granted. 
The judgment is vacated, and the case is remanded for fur-
ther proceedings consistent with this opinion.

It is so ordered.

8 Rule 2 does not purport to vest unlimited discretion in the court of ap-
peals. That Rule explicitly states that the discretion it authorizes is lim-
ited by Rule 26(b), which prohibits courts of appeals from enlarging the 
time for filing a notice of appeal.
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Justi ce  Mars hall , dissenting.
Without the benefit of briefing or argument on the merits, 

the majority—in a conclusory footnote—decides that a Court 
of Appeals cannot invoke Rule 2 of the Federal Rules of Ap-
pellate Procedure to waive a defect in a notice of appeal. 
The Court’s exercise of its majestic power to decide this 
question is inappropriate in this case because an alternative 
ground for the lower court’s disposition exists: respondent in 
fact filed an effective notice of appeal following the denial of 
its motion to amend the District Court’s judgment.1 In any 
event, the majority’s interpretation of Rule 2 is inconsistent 
with the language of the Rule and with prior Court decisions, 
and the decision may have grave consequences for pro se liti-
gants. At a minimum, the Court should allow the parties an 
opportunity to address these issues in a brief on the merits. 
I respectfully dissent.

While the majority describes respondent’s filing of a pre-
mature notice of appeal, it fails to mention the subsequent ac-
tions taken by respondent in the Court of Appeals following 
the District Court’s denial of the Federal Rule of Civil Proce-
dure 59 motion on November 23,1981. Respondent’s actions 
within 30 days of November 23 amply satisfied the content 
requirements of Federal Rule of Appellate Procedure 3(c).

On December 4, the Court of Appeals docketed the appeal 
and the record from the District Court was filed. That same 
day, the Clerk for the Court of Appeals sent a letter to re-
spondent’s counsel with a copy to petitioners’ counsel notify-
ing them that the case had been docketed and the record

1 Presumably, the majority’s remand for “farther proceedings” will allow 
the Court of Appeals to consider whether respondent filed an effective no-
tice of appeal. Cf. United States v. Hollywood Motor Car Co., 458 U. S. 
263 (1982) (per curiam) (where the lower court lacks jurisdiction, Court 
reverses and remands with instructions to the Court of Appeals to dismiss 
the appeal); Browder v. Director, Illinois Dept, of Corrections, 434 U. S. 
257 (1978) (Court simply reverses where Court of Appeals lacked jurisdic-
tion due to untimely notice of appeal).
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filed. The Clerk’s letter noted that a brief on the merits of 
the appeal had already been filed by respondent, due to a 
prior misunderstanding.2 The Clerk asked respondent’s 
counsel to advise the court "in writing if it is your intention to 
rely on the briefs previously filed.” See App. C to Pet. for 
Cert.

On December 12, respondent sent two letters to the Court 
of Appeals, both of which were received on December 15.3 
The first letter stated that respondent intended to file a new 
brief in the docketed case but would rely on the same appen-
dix that had previously been filed. The letter also included a 
disclosure statement in order to comply with a local Third 
Circuit rule. The second letter provided, in accordance with 
Federal Rule of Appellate Procedure 30(b), a statement of 
the issues which respondent intended to present for review 
to the Court of Appeals and also a designation of the portions 
of the appendix on which respondent would rely. Copies of 
both of these letters were served on counsel for petitioners.

Under the circumstances of this case, viewed in their en-
tirety, respondent clearly filed a timely notice of appeal as 
defined by Rule 3(c). That Rule was amended in 1979 to pro-
vide that "[a]n appeal shall not be dismissed for informality of 
form or title of the notice of appeal.” The Advisory Com-

2 Respondent filed a brief on appeal in early 1981 in the mistaken belief 
that a final summary judgment had been entered. On October 2,1981, the 
Court of Appeals remanded the case to the District Court, which subse-
quently entered an order directing entry of final judgment pursuant to 
Federal Rule of Civil Procedure 54(b).

3 The Clerk’s Office for the Court of Appeals for the Third Circuit enters 
only pleadings on its docket sheet. It maintains a separate file for all cor-
respondence relating to a docketed case. The letters sent by respondent 
are in the Court of Appeals correspondence file for case No. 81-2989, the 
Court of Appeals docket number for this case. The docket sheet for the 
Court of Appeals in No. 81-2989 states that on December 4, 1981, a notice 
of appeal by respondent’s counsel was filed. This is apparently a reference 
to a certified copy of the premature notice of appeal, which the District 
Court transmitted along with the record.
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mittee Notes explain the significance of the amendment as 
follows:

“[I]t is important that the right to appeal not be lost by 
mistakes of mere form. In a number of decided cases it 
has been held that so long as the function of notice is met 
by the filing of a paper indicating an intention to appeal, 
the substance of the rule has been complied with. See, 
e. g., Cobb v. Lewis (C. A. 5th, 1974) 488 F. 2d 41; 
Holley v. Capps (C. A. 5th, 1972) 468 F. 2d 1366. The 
proposed amendment would give recognition to this 
practice.” 28 U. S. C. App., p. 144 (1976 ed., Supp. V) 
(emphasis added).

The Cobb case cited by the Advisory Committee is particu-
larly instructive. There, the Court of Appeals concluded 
that “the notice of appeal requirement may be satisfied by 
any statement, made either to the district court or to the 
Court of Appeals, that clearly evinces the party’s intent to 
appeal.” Cobb v. Lewis, 488 F. 2d 41, 45 (CA5 1974) (empha-
sis added). The court reasoned that such a statement 
“accomplishes the two basic objectives of the Rule 3 notice 
requirement: (1) to notify the Court of the taking of an 
appeal; and (2) to notify the opposing party of the taking of 
an appeal.” Ibid.

The actions undertaken by respondent during the 30 days 
after November 23 amply satisfied the Rule’s requirement of 
notice to the Court of Appeals4 and to the opposing party.

4 The papers filed by respondent after November 23 were transmitted 
to the Court of Appeals rather than to the District Court. Cobb v. Lewis, 
488 F. 2d, at 45, makes clear that the notice requirement may be satisfied 
by a statement made either to the District Court or to the Court of Ap-
peals. In a similar vein, Federal Rule of Appellate Procedure 4(a)(1) 
states that if a notice of appeal “is mistakenly filed in the court of appeals,” 
the clerk of that court should note the date of the notice, and the notice 
“shall be deemed filed in the district court on the date so noted.” Thus, a 
mistaken filing in the Court of Appeals is clearly not a fatal defect under
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Within 30 days after November 23, 1981, the Court of Ap-
peals had before it the record of the case, respondent’s previ-
ously filed brief on the merits, a letter from respondent indi-
cating its intention to file a new brief on the merits and also 
containing a disclosure statement, and a letter from respond-
ent stating precisely those issues which were to be raised on 
appeal and also providing designations of the portions of the 
previously filed appendix upon which respondent would rely. 
Similarly, petitioners had received a notice from the Court of 
Appeals that the case had been docketed and the record filed, 
and they had received from respondent copies of the letters 
sent to the Court of Appeals, which included a Rule 30(b) 
statement of the issues to be presented.

The specific actions taken by respondent after November 
23 provided adequate notice of its intent to appeal. Any 
other conclusion would exalt empty form and ritual over com-
mon sense. As the court stated in Cobb n . Lewis, supra, a 
decision upon which the Advisory Committee relied in 
amending Rule 3(c), “ ‘it would we think be a harking back to 
formalistic rigorism of an earlier and outmoded time, as well 
as a travesty upon justice, to hold the extremely simple pro-
cedure required by the Rule is itself a kind of Mumbo Jumbo, 
and that the failure to comply formalistically with it defeats 
substantial rights.’” 488 F. 2d, at 45, quoting Crump v. 
Hill, 104 F. 2d 36, 38 (CA5 1939).

Because respondent filed an effective notice of appeal, the 
Court of Appeals was compelled to reach the merits of the ap-
peal. The lower court’s interpretation of its discretionary

the Rules. In this case, respondent appears to have filed a notice of ap-
peal as defined by Rule 3(c) with the Court of Appeals on December 15. 
By that date, the District Court had already transmitted the record and a 
certified copy of the premature notice of appeal to the Court of Appeals, 
and the appellate court had docketed the appeal. Under these circum-
stances, the Court of Appeals would have been the sensible place in which 
to file a new notice. Respondent should not have been expected to return 
to the District Court after December 4, when that court no longer had the 
record.



66 OCTOBER TERM, 1982

Mars ha ll , J., dissenting 459 U. S.

authority under Rule 2 of the Federal Rules of Appellate Pro-
cedure was thus unnecessary to the proper disposition of 
respondent’s appeal. Consequently, I do not think this case 
is an appropriate vehicle for making new procedural law.

II
Even if this case warranted review, I would decline to join 

the majority in summarily rejecting the basis provided by the 
Court of Appeals for its decision to reach the merits of re-
spondent’s appeal. The court relied on Rule 2 of the Federal 
Rules of Appellate Procedure, which provides that for good 
cause “a court of appeals may, except as otherwise provided 
in Rule 26(b), suspend the requirements or provisions of 
any of these rules in a particular case ... on its own 
motion . ...” According to the Advisory Committee Notes, 
the Rule “contains a general authorization to the courts to re-
lieve litigants of the consequences of default where manifest 
injustice would otherwise result.” 28 U. S. C. App., p. 352.

Invoking its discretionary authority under Rule 2, the 
Third Circuit declines to dismiss appeals based on Rule 
4(a)(4) defaults in the absence of a showing of prejudice to the 
appellee. See Tose v. First Pennsylvania Bank, N.A., 648 
F. 2d 879, 882, n. 2, cert, denied, 454 U. S. 893 (1981); Hodge 
v. Hodge, 507 F. 2d 87, 89 (CA3 1975), cited in 680 F. 2d 927, 
929, n. 2 (1982) (case below). On this ground, the Court of 
Appeals exercised its discretion in this case after concluding 
that petitioners had failed to show any prejudice.6

In a two-sentence footnote rejecting the lower court’s in-
terpretation of Rule 2, the majority notes only that the dis-
cretion granted in Rule 2 is explicitly limited by Federal Rule 
of Appellate Procedure 26(b), which states that a court of ap-
peals “may not enlarge the time for filing a notice of appeal.”

8 The majority apparently does not dispute the Court of Appeals’ conclu-
sion that the dismissal of an appeal based on an appellant’s failure to com-
ply with the technical requirements of Rule 4(a)(4) would be a manifest 
injustice in the absence of prejudice to the appellee.
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The majority does not explain the relevance of Rule 26(b) to 
this case. The common-sense meaning of the Rule is that a 
court may not recognize a late notice of appeal. See United 
States v. Robinson, 361 U. S. 220, 224 (1960). Rule 26 by its 
very title deals with an extension of time; in the words of the 
Advisory Committee Notes to Rule 2, “Rule 26(b) prohibits a 
court of appeals from extending the time for taking appeal 
or seeking review” (emphasis added). 28 U. S. C. App., 
p. 352. In similar fashion, the provisions of Federal Rule 
of Civil Procedure 6, on which Rule 26 is based,6 discuss 
enlargement in terms of extending the expiration date of a 
period. In short, there is little question that a court of ap-
peals may not—consistent with the mandate of Rule 26(b)— 
give effect to a late notice of appeal. But it is certainly 
debatable whether Rule 26(b) prohibits the recognition of 
a premature notice of appeal. Only Rule 4(a)(4) explicitly 
bars such recognition, but Rule 4(a)(4) does not serve as an 
express limitation on Rule 2.

The Court concludes that, because of respondent’s failure 
to refile the same notice of appeal filed four days prema-
turely, the Court of Appeals was absolutely barred from ad-
dressing the merits of its appeal. This conclusion flies in the 
face of our previous declaration that it is “too late in the day 
and entirely contrary to the spirit of the Federal Rules of 
Civil Procedure for decisions on the merits to be avoided on 
the basis of such mere technicalities.” Foman v. Davis, 371 
U. S. 178, 181 (1962) (discussing a notice of appeal under 
Federal Rule of Civil Procedure 73(a), the predecessor of 
Federal Rule of Appellate Procedure 4). See also Bankers 
Trust Co. v. Mallis, 435 U. S. 381, 387 (1978) (per curiam) 
(“the technical requirements [imposed by the Rules of Appel-
late Procedure] for a notice of appeal were not mandatory 
where the notice ‘did not mislead or prejudice’”).

’See 1967 Advisory Committee Note to Fed. Rule App. Proc. 26, 28 
U. S. C. App., p. 367.
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The Court’s interpretation of Rule 4(a)(4) also creates new 
and serious pitfalls for pro se and other unsophisticated liti-
gants. The reports are filled with cases in which litigants 
filed postjudgment motions to “reconsider,” to “vacate,” to 
“set aside,” or to “reargue” adverse judgments. The lower 
courts have almost without exception treated these as Rule 
59 motions, regardless of their label.7 Indeed, even motions 
captioned under Rule 60(b), but filed within 10 days of judg-
ment, are normally deemed Rule 59 motions.8 According to 
the majority, a notice of appeal becomes a “nullity” if it is 
filed while a Rule 59 motion is pending. Thus, under the 
majority’s approach, litigants could unwittingly file invalid 
notices of appeal simply because they had previously filed a 
motion questioning a district court judgment which, unbe-
knownst to them, is a Rule 59 motion. The mere failure to 
appreciate the distinction between a Rule 59 motion and a 
Rule 60(b) motion, when combined with the draconian appli-
cation of Rule 4(a)(4) adopted by the majority, would require 
the dismissal of an appeal. See, e. g., Apel v. Wainwright, 
677 F. 2d 116 (CA11 1982) (on petition for rehearing), cert, 
pending, No. 82-5503.

Ill
If the Court believes, as I do not, that it is necessary in this 

case to examine the Court of Appeals’ interpretation of Rule 
2,1 would at least notify the parties that the Court is consid-

7 See 9 J. Moore, B. Ward, & J. Lucas, Moore’s Federal Practice 
I 204.12(1], p. 4-67, and n. 26 (1982). In the Third Circuit alone, see, e. g., 
Richerson v. Jones, 572 F. 2d 89, 93 (1978) (motion to reconsider judg-
ment); Sonnenblick-Goldman Corp. v. Nowalk, 420 F. 2d 858, 859 (1970) 
(motion to vacate judgment); Gainey v. Brotherhood of Railway & Steam-
ship Clerks, 303 F. 2d 716, 718 (1962) (motion for rehearing or reconsider-
ation). Sometimes the characterization has resulted in the dismissal of an 
appeal.

8E.g., Dove v. Codesco, 569 F. 2d 807 (CA4 1978); Alley v. Dodge Ho-
tel, 179 U. S. App. D. C. 256, 551 F. 2d 442 (1977); Sea Ranch Assn. v. 
California Coastal Zone Conservation Comm’ns, 537 F. 2d 1058 (CA9 
1976); Woodham v. American Cystoscope Co., 335 F. 2d 551 (CA5 1964).
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ering a summary disposition, so that they may have an oppor-
tunity to submit briefs on the merits. Without such brief-
ing, the risk of error necessarily increases. I therefore 
dissent.
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UNITED STATES v. SECURITY INDUSTRIAL 
BANK ET AL.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT

No. 81-184. Argued October 6, 1982—Decided November 30, 1982

A provision of the Bankruptcy Reform Act of 1978, 11 U. S. C. § 522(f)(2) 
(1976 ed., Supp. V), permits individual debtors in bankruptcy proceed-
ings to avoid nonpossessory, nonpurchase-money liens on certain prop-
erty, including household furnishings and appliances. Appellees loaned 
individual debtors money and obtained and perfected such liens on the 
debtors’ household furnishings and appliances before the 1978 Act was 
enacted. Subsequently, these debtors instituted separate bankruptcy 
proceedings under the 1978 Act. Sections 522(b) and (d) exempt house-
hold items from the property included within debtors’ estates. The 
debtors claimed these exemptions, relying on § 522(f)(2) to avoid the 
liens. The Bankruptcy Courts refused to apply § 522(f)(2) retroactively 
to abrogate the liens. The Court of Appeals in consolidated appeals af-
firmed, holding that, although the 1978 Act was intended to apply retro-
spectively and thus was designed to invalidate liens acquired before the 
enactment date, such an application violates the Takings Clause of the 
Fifth Amendment.

Held: Section 522(f)(2) was not intended to be applied retrospectively to 
destroy pre-enactment property rights. Pp. 74-82.

(a) Where there is substantial doubt whether retroactive destruction 
of appellees’ liens would comport with the Fifth Amendment, the cardi-
nal principle that this Court will first determine whether a construction 
of a statute is fairly possible by which the constitutional question may 
be avoided warrants a consideration of whether, as a matter of statu-
tory construction, § 522(f)(2) must necessarily be applied retroactively. 
Pp. 74-78.

(b) No bankruptcy law shall be construed to eliminate property rights 
that existed before the law was enacted in the absence of an explicit com-
mand from Congress. In light of this principle, in the absence of a clear 
expression of Congress’ intent to apply § 522(f)(2) to property rights 
established before the enactment date, the statute will not be construed 
in a manner that could call upon this Court to resolve difficult and sen-
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sitive questions arising out of the guarantees of the Takings Clause. 
Pp. 81-82.

642 F. 2d 1193, affirmed.

Rehn quis t , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Whi te , Pow el l , Ste ve ns , and O’Con no r , JJ., joined. 
Bla ckmu n , J., filed an opinion concurring in the judgment, in which 
Bren na n  and Mars ha ll , JJ., joined, post, p. 82.

Alan I. Horowitz argued the cause for the United States. 
With him on the briefs were Solicitor General Lee, Assistant 
Attorney General McGrath, and Deputy Solicitor General 
Geller.

Henry F. Field argued the cause for appellees. With him 
on the briefs for appellee Beneficial Finance of Kansas, Inc., 
were Abe Fortas, Phil C. Neal, and Joseph M. Berl. Mi-
chael E. Katch filed a brief for appellees Security Industrial 
Bank et al.

Justi ce  Rehn qui st  delivered the opinion of the Court.
This case concerns the effect of 11 U. S. C. § 522(f)(2) (1976 

ed., Supp. V), which permits individual debtors in bank-
ruptcy proceedings to avoid liens on certain property. The 
Court of Appeals consolidated seven appeals from the Bank-
ruptcy Courts for the Districts of Kansas and Colorado. In 
each case the debtor was an individual who instituted bank-
ruptcy proceedings after the Bankruptcy Reform Act of 1978, 
Pub. L. 95-598, 92 Stat. 2549 (1978 Act), became effective on 
October 1, 1979. In each case one of the appellees had 
loaned the debtor money and obtained and perfected a lien on 
the debtor’s household furnishings and appliances before the 
1978 Act was enacted on November 6, 1978. None of these 
liens was possessory, and none secured purchase-money 
obligations.

Included within the personal property subject to the appel-
lees’ liens were household items that are exempt from the 
property included within the debtors’ estates by virtue of 
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subsections (b) and (d) of §522? The debtors claimed these 
exemptions in their respective bankruptcy proceedings, rely-
ing on § 522(f)(2) to avoid the liens. That section provides: 

“Notwithstanding any waiver of exemptions, the 
debtor may avoid the fixing of a lien on an interest of the 
debtor in property to the extent such lien impairs an 
exemption to which the debtor would have been entitled 
under subsection (b) of this section, if such lien is—

“(2) a nonpossessory, nonpurchase-money security in-
terest in any—

“(A) household furnishings, household goods, wearing 
apparel, appliances, books, animals, crops, musical in-

‘The exemptions were designed to permit individual debtors to retain 
exempt property so that they will be able to enjoy a “fresh start” after 
bankruptcy.

Subsections (b) and (d) of § 522 provide in pertinent part:
“(b) [A]n individual debtor may exempt from property of the es-

tate ... —
“(1) property that is specified under subsection (d) of this section . . .

“(d) The following property may be exempted under subsection (b)(1) of 
this section:

“(3) The debtor’s interest, not to exceed $200 in value in any particular 
item, in household furnishings, household goods, wearing apparel, appli-
ances, books, animals, crops, or musical instruments, that are held primar-
ily for the personal, family or household use of the debtor or a dependent of 
the debtor.

“(4) The debtor’s aggregate interest, not to exceed $500 in value, in jew-
elry held primarily for the personal, family, or household use of the debtor 
or the dependent of the debtor.

“(6) The debtor’s aggregate interest, not to exceed $750 in value, in any 
implements, professional books, or tools, of the trade of the debtor or the 
trade of a dependent of the debtor.

“(9) Professionally prescribed health aids for the debtor or a dependent 
of the debtor.”
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struments, or jewelry that are held primarily for the 
personal, family, or household use of the debtor or a 
dependent of the debtor;

“(B) implements, professional books, or tools, of the 
trade of the debtor or the trade of a dependent of the 
debtor; or

“(C) professionally prescribed health aids for the 
debtor or a dependent of the debtor.”

The appellees asserted that application of § 522(f)(2) to 
liens acquired before the enactment date would violate the 
Fifth Amendment. The United States intervened in each 
case to defend the constitutionality of the federal statute,2 
but the Bankruptcy Courts in each case refused to apply 
§ 522(f)(2) to abrogate liens acquired before the enactment 
date.3

The Court of Appeals consolidated the cases and affirmed 
the judgments of the Bankruptcy Courts. 642 F. 2d 1193 
(CAIO 1981). It held that the 1978 Act was intended to 
apply retrospectively, and thus was designed to invalidate 
liens acquired before the enactment date. It also held, how-
ever, that such an application violates the Fifth Amendment. 
The court stated that § 522(f)(2) effects a “complete taking of 
the secured creditors’ property interests,” and is thus invalid 
under Louisville Joint Stock Land Bank v. Radford, 295 

2 See 28 U. S. C. § 2403(a).
3 In Schulte v. Beneficial Finance of Kansas, Inc., and Hunter v. Bene-

ficial Finance of Kansas, Inc., 8 B. R. 12 (1980), the Bankruptcy Court for 
the District of Kansas noted that retrospective application of § 522(f)(2) 
creates constitutional problems and held that it should be applied only pro-
spectively. In Jackson v. Security Industrial Bank, and Stevens v. Lib-
erty Loan Corp., 4 B. R. 293 (1980), Rodrock v. Security Industrial Bank, 
and Knezel v. Security Industrial Bank, 3 B. R. 629 (1980), the Bank-
ruptcy Court for the District of Colorado concluded that § 522(f)(2), as ap-
plied retrospectively, violates the Due Process Clause of the Fifth Amend-
ment. In Hoops v. Freedom Finance, 3 B. R. 635 (1980), the Bankruptcy 
Court for the District of Colorado concluded that § 522(f)(2), as applied 
retrospectively, violates “substantive due process.”
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U. S. 555 (1935).4 The United States appealed, and we 
noted probable jurisdiction. 454 U. S. 1122 (1981).

The appellees, of course, defend the judgment of the Court 
of Appeals.5 6 The Government argues at some length that 
retrospective application of § 522(f)(2) to these liens would 
not violate the Fifth Amendment. It contends that the 
enactment is a “rational” exercise of Congress’ bankruptcy 
power, that for “bankruptcy purposes” property interests are 
all but indistinguishable from contractual interests, and that 
these particular interests were “insubstantial” and therefore 
their destruction does not amount to a “taking” of property 
requiring compensation. We do not decide the constitutional 
question reached by the Court of Appeals. We address it 
only to determine whether the attack on the retrospective 
application of the statute raises substantial enough constitu-
tional doubts to warrant the employment of the canon of stat-
utory construction referred to infra, at 78-81.

It may be readily agreed that § 522(f)(2) is a rational exer-
cise of Congress’ authority under Art. I, §8, cl. 4, and that 
this authority has been regularly construed to authorize the 
retrospective impairment of contractual obligations. Hano-

4 In re Gifford, 688 F. 2d 447 (CA7 1982) (en banc), holds that § 522(f)(2)
constitutionally applies to liens created before the enactment date. In re 
Webber, 674 F. 2d 796 (CA9 1982), holds that § 522(f)(2) constitutionally 
applies to liens created before the Act became effective but after the enact-
ment date. In re Ashe, 669 F. 2d 105 (CA3 1982), holds that § 522(f)(1), 
which permits avoidance of certain judicial liens, constitutionally applies to 
a cognovit note created before the enactment date.

6Appellee Beneficial Finance of Kansas, Inc., asserts that the judg-
ments should be affirmed because the Act violates Art. Ill of the Constitu-
tion by granting judicial power to non-Art. Ill bankruptcy judges. See 
Northern Pipeline Construction Co. v. Marathon Pipe Line Co., 458 U. S. 
50 (1982) (plurality opinion of Brenna n , J.); id., at 90-91 (Rehn qui st , J., 
concurring in judgment). Because our decision in Northern Pipeline is 
prospective only, id., at 87-89, and because we have stayed the issuance of 
our mandate in that case to December 24, 1982, post, p. 813, that decision 
does not affect the judgment in this case.
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ver National Bank n . Moyses, 186 U. S. 181, 188 (1902). 
Such agreement does not, however, obviate the addi-
tional difficulty that arises when that power is sought to be 
used to defeat traditional property interests. The bank-
ruptcy power is subject to the Fifth Amendment’s prohibi-
tion against taking private property without compensation. 
Louisville Joint Stock Land Bank v. Radford, supra. Thus, 
however “rational” the exercise of the bankruptcy power may 
be, that inquiry is quite separate from the question whether 
the enactment takes property within the prohibition of the 
Fifth Amendment.

The Government apparently contends (Brief for United 
States 30-32) that because cases such as Arnett n . Kennedy, 
416 U. S. 134 (1974), and Goldberg n . Kelly, 397 U. S. 254 
(1970), defined “property” for purposes of the Due Process 
Clause sufficiently broadly to include rights which at common 
law would have been deemed contractual, traditional prop-
erty rights are entitled to no greater protection under the 
Takings Clause than traditional contract rights. It argues 
that “bankruptcy principles do not support a sharp distinction 
between the rights of secured and unsecured creditors.” 
Brief for United States 31. However “bankruptcy princi-
ples” may speak to this question, our cases recognize, as did 
the common law, that the contractual right of a secured credi-
tor to obtain repayment of his debt may be quite different in 
legal contemplation from the property right of the same cred-
itor in the collateral. Compare Hanover National Bank v. 
Moyses, supra, with Louisville Joint Stock Land Bank v. 
Radford, supra, and Kaiser Aetna v. United States, 444 
U. S. 164 (1979).

Since the governmental action here would result in a com-
plete destruction of the property right of the secured party, 
the case fits but awkwardly into the analytic framework em-
ployed in Penn Central Transportation Co. v. New York 
City, 438 U. S. 104 (1978), and PruneYard Shopping Center 
v. Robins, 447 U. S. 74 (1980), where governmental action 
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affected some but not all of the “bundle of rights” which 
constitute the “property” in question. The Government 
argues that the interest of a secured party such as was in-
volved here is “insubstantial,” apparently in part because it 
is a nonpurchase-money, nonpossessory interest in personal 
property. The “bundle of rights” which accrues to a secured 
party is obviously smaller than that which accrues to an 
owner in fee simple, but the Government cites no cases sup-
porting the proposition that differences such as these rele-
gate the secured party’s interest to something less than prop-
erty.6 And our decisions in Radford, supra, and Armstrong 
n . United States, 364 U. S. 40 (1960), militate against such a 
proposition.

In Radford, we held that the Frazier-Lemke Act, 48 
Stat. 1289, violated the Takings Clause. The bank held a 
nonpurchase-money mortgage on Radford’s farm. Radford 
defaulted and instituted bankruptcy proceedings. The 
Frazier-Lemke Act, which by its terms applied only retro-
spectively, permitted the debtor to purchase the property for 
less than its fair market value.7 We held the statute was

6 At oral argument the Government conceded that the liens at issue in 
this case are treated as property under state law. Tr. of Oral Arg. 21.

Both Kansas and Colorado have adopted the Uniform Commercial Code. 
Although under the Code the priority among secured parties is often af-
fected by the purchase-money or possessory character of security inter-
ests, see, e. g., §9-312, 3 U. L. A. 531 (1981), these characterizations do 
not affect the nature of the security interest. See § 9-107 (defining “pur-
chase money security interest”), § 9-305 (providing for perfection of secu-
rity interests by possession).

Section 101(28) of the 1978 Act defines a lien as a “charge against or 
interest in property to secure payment of a debt or performance of an obli-
gation.” It does not make distinctions based on the purchase-money or 
possessory nature of a lien.

7 The Frazier-Lemke Act permitted the farmer, if the mortgagee as-
sented, to purchase the property at its then-appraised value on a deferred 
payment plan. If the mortgagee refused to assent, the court was required 
to stay all proceedings for five years, during which time the farmer could 
retain possession by paying a reasonable rent. After five years the prop-
erty could be reappraised, but the farmer still had the right to purchase it 
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void because it effected a “taking of substantive rights in 
specific property acquired by the Bank prior to” its enact-
ment. 295 U. S., at 590. In his opinion for the Court, Jus-
tice Brandeis stated:

“[T]he Fifth Amendment commands that, however 
great the Nation’s need, private property shall not be 
thus taken even for a wholly public use without just com-
pensation. If the public interest requires, and permits, 
the taking of property of individual mortgagees in order 
to relieve the necessities of individual mortgagors, re-
sort must be had to proceedings by eminent domain; so 
that, through taxation, the burden of the relief afforded 
in the public interest may be borne by the public.” Id., 
at 602.

In Armstrong, materialmen delivered materials to a prime 
contractor for use in constructing Navy personnel boats. 
Under state law, they obtained liens in the vessels.8 The 
prime contractor defaulted on his obligations to the United 
States, and the Government took title to and possession of 
the uncompleted hulls and unused materials, thus making it 
impossible for the materialmen to enforce their liens. We 
held that this constituted a taking:

“The total destruction by the Government of all value 
of these liens, which constitute compensable property, 
has every possible element of a Fifth Amendment ‘tak-
ing’ and is not a mere ‘consequential incidence’ of a valid 
regulatory measure.” 364 U. S., at 48.

The Government seeks to distinguish Armstrong on the 
ground that it was a classical “taking” in the sense that the 
Government acquired for itself the property in question, 
free and clear for the appraised value regardless of the amount of the lien. 
See Radford, 295 U. S., at 597-598. Given the interest rate of 1%, the 
present value of the deferred payments was much less than the value of the 
property. Id., at 591-593.

8 Under the Uniform Commercial Code definition, these statutory liens 
would be nonpossessory, nonpurchase-money liens in personal property. 
See n. 6, supra.
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while in the instant case the Government has simply imposed 
a general economic regulation which in effect transfers the 
property interest from a private creditor to a private debtor. 
While the classical taking is of the sort that the Government 
describes, our cases show that takings analysis is not nec-
essarily limited to outright acquisitions by the government 
for itself. See Loretto v. Teleprompter Manhattan CATV 
Corp., 458 U. S. 419 (1982); PruneYard Shopping Center 
v. Robins, 447 U. S. 74 (1980); Pennsylvania Coal Co. v. 
Mahon, 260 U. S. 393, 415 (1922).

The Government finally contends that because the resale 
value of household goods is generally low, and because credi-
tors therefore view the principal value of their security as a 
lever to negotiate for reaffirmation of the debt rather than as 
a vehicle for foreclosure, the property interests involved here 
do not merit protection under the Takings Clause. While 
this contention cannot be dismissed out of hand, it seems to 
run counter to the State’s characterization of the interest as 
property, see n. 6, supra, to our reliance in other “takings” 
cases on state-law characterizations, see, e. g., Kaiser Aetna 
v. United States, 444 U. S., at 179, and also to at least some 
of the implications of Radford, supra, and Armstrong, supra.

The foregoing discussion satisfies us that there is substan-
tial doubt whether the retroactive destruction of the appel-
lees’ liens in this case comports with the Fifth Amendment. 
We now consider whether, as a matter of statutory construc-
tion, § 522(f)(2) must necessarily be applied in that manner. 
We consider the statutory question because of the “ ‘cardinal 
principle that this Court will first ascertain whether a con-
struction of the statute is fairly possible by which the con-
stitutional question may be avoided.’” Lorillard v. Pons, 
434 U. S. 575, 577 (1978), quoting Crowell v. Benson, 285 
U. S. 22, 62 (1932).

The Court of Appeals thought § 522(f)(2) must apply retro-
actively, that is, to liens which attached before the enactment 
date, because “there would be no bankruptcy law applicable 
to cases [involving such liens if it did not].” 642 F. 2d, at
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1197. The court apparently thought that if § 522(f)(2) does 
not apply to liens which came into existence before the enact-
ment date, then no part of the 1978 Act could apply to cases 
involving such liens. This is not necessarily the case. The 
liens, of course, exist under state law independently of the 
1978 Act. Although the 1978 Act, in general, is effective for 
all cases commenced after its effective date, Congress might 
have intended that provisions that destroy previously vested 
property rights apply only to interests that came into effect 
after the enactment date. If § 522(f)(2) is such a provision, 
the remainder of the 1978 Act would not affect the enforce-
ability of these liens, but would still apply to these liens and 
these cases. We think that the analysis of the Court of Ap-
peals did not adequately dispose of the question as to the 
retrospective effect of § 522(f), and we therefore pursue the 
inquiry further.

The principle that statutes operate only prospectively, 
while judicial decisions operate retrospectively, is familiar to 
every law student. Compare 1 C. Sands, Sutherland on 
Statutory Construction § 1.06 (4th ed. 1972), with Linkletter 
v. Walker, 381 U. S. 618, 622-625 (1965). This Court has 
often pointed out:

“[T]he first rule of construction is that legislation must 
be considered as addressed to the future, not to the 
past.... The rule has been expressed in varying degrees 
of strength but always of one import, that a retrospec-
tive operation will not be given to a statute which inter-
feres with antecedent rights . . . unless such be ‘the un-
equivocal and inflexible import of the terms, and the 
manifest intention of the legislature.’” Union Pacific 
R. Co. v. Laramie Stock Yards Co., 231 U. S. 190, 199 
(1913) (citations omitted).

See, e. g., United States Fidelity & Guaranty Co. v. United 
States ex rel. Struthers Wells Co., 209 U. S. 306, 314 (1908) 
(“The presumption is very strong that a statute was not 
meant to act retrospectively, and it ought never to receive 
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such a construction if it is susceptible of any other”); United 
States v. Schooner Peggy, 1 Cranch 103, 110 (1801).

This principle has been repeatedly applied to bankruptcy 
statutes affecting property rights. In Holt v. Henley, 232 
U. S. 637 (1914), the Court had before it a new statute grant-
ing bankruptcy trustees the position of a lienholder with pri-
ority over sellers on conditional sales contracts. Act of June 
25, 1910, ch. 412, §8, 36 Stat. 840. This provision, like 
§ 522(f)(2), could be read literally to divest property interests 
which had been created before it was enacted. The 1910 
statute, like the 1978 Act, applied to all bankruptcy cases in-
stituted after it became effective.9 Nonetheless, the Court 
followed the lead of the lower courts in refusing to infer 
retroactivity absent an explicitly “expressed intent of Con-
gress.” Arctic Ice Machine Co. v. Armstrong County Trust 
Co., 192 F. 114, 116 (CA3 1911). See also In re Schneider, 
203 F. 589, 590 (ED Pa. 1913). In his opinion for the unani-
mous Court, Justice Holmes stated that “the reasonable and 
usual interpretation of [bankruptcy] statutes is to confine 
their effect, so far as may be, to property rights established 
after they were passed.” 232 U. S., at 639. See Auffm’ordt 
v. Rasin, 102 U. S. 620, 622 (1881).

The Government nonetheless contends that bankruptcy 
statutes are usually construed to apply to pre-existing rights. 
This statement is unobjectionable in the context of traditional 
contract rights, Hanover National Bank v. Moyses, 186 
U. S., at 188, but none of the cases cited by the Government 
extend it to property rights such as those involved here.10

’The transition provisions of the 1910 statute, § 14, 36 Stat. 842, are, in 
substance, the same as those of the 1978 Act. Pub. L. 95-598, Title IV, 
§§402, 403(a), 92 Stat. 2682, 2683.

10 Claridge Apartments Co. v. Commissioner, 323 U. S. 141 (1944), in-
volved rights to certain tax benefits, not to property rights. Dickinson 
Industrial Site, Inc. v. Cowan, 309 U. S. 382, 383 (1940), dealt with the 
application of new procedural rules to a bankruptcy proceeding that was 
pending when the new statute was enacted. Allowing an appeal to the 
Circuit Court of Appeals rather than the District Court in that case did not
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Neither these cases, nor any other that has come to our at-
tention, casts doubt on the principle of statutory construction 
deducible from Holt and Auffm’ordt: No bankruptcy law shall 
be construed to eliminate property rights which existed 
before the law was enacted in the absence of an explicit com-
mand from Congress. In light of this principle, the legisla-
tive history of the 1978 Act suggests that Congress may not 
have intended that § 522(f) operate to destroy pre-enactment 
property rights.

An early version of the 1978 Act contained an explicit 
requirement that all its provisions “shall apply in all cases 
or proceedings instituted after its effective date, regardless 
of the date of occurrence of any of the operative facts deter-
mining legal rights, duties, or liabilities hereunder.” § 10- 
103(a), H. R. 31, 94th Cong., 1st Sess. (1975), reprinted in 
Bankruptcy Act Revision: Hearings on H. R. 31 and H. R. 32 
before the Subcommittee on Civil and Constitutional Rights 
of the House Committee on the Judiciary, 94th Cong., 1st 
Sess., Appendix 320-321 (1975). This provision may or may 
not have been deleted directly in response to the comments of 
witness William Plumb to the effect that retroactive inval-
idation of liens may be an unconstitutional taking. Id., 
at 2066-2067. Nonetheless, Congress’ elimination of an 
explicit command is some evidence that it did not intend to 
depart from the usual principle of construction. See Bradley

eliminate any property rights. Carpenter v. Wabash R. Co., 309 U. S. 23 
(1940), involved a provision giving personal injury judgments the status of 
operating expenses and thus priority over mortgages in ongoing railroad 
reorganizations. Although that statute may have disadvantaged the 
mortgagees by reducing the amount of cash available to pay their notes, it 
did not affect their property right in the collateral securing the mortgages. 
McFaddin v. Evans-Snider-Buel Co., 185 U. S. 505 (1902), considered a 
curative statute providing the methods by which valid mortgages could be 
created in the Indian Territory. The Legal Tender Cases, 12 Wall. 457, 
549-550 (1871), decided only that debts could be paid in legal tender as de-
fined by Congress at the time of payment without impairing the obligation 
of contracts.
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v. Richmond School Board, 416 U. S. 696, 716, n. 23 (1974) 
(“we are reluctant to read into the statute the very . . . limi-
tation that Congress eliminated”).

“Accordingly, in the absence of a clear expression of Con-
gress’ intent to” apply § 522(f)(2) to property rights estab-
lished before the enactment date,11 “we decline to construe 
the Act in a manner that could in turn call upon the Court to 
resolve difficult and sensitive questions arising out of the 
guarantees of the” Takings Clause. NLRB v. Catholic 
Bishop of Chicago, 440 U. S. 490, 507 (1979).12 The judg-
ment of the Court of Appeals must therefore be

Affirmed.

Justi ce  Blac kmu n , with whom Justi ce  Brenn an  and 
Justic e  Mars hal l  join, concurring in the judgment.

This case concerns the Bankruptcy Act of 1978,11 U. S. C. 
§101 et seq. (1976 ed., Supp. V), and, in particular, the ex-
emption provisions of § 522 of that Act. Specifically at issue 
is the effect of certain of these exemption provisions upon 
nonpossessory, nonpurchase-money obligations given by 
debtors to small loan companies before the enactment of the

11 Because all of the liens at issue in this case were established before the 
enactment date we have no occasion to consider whether § 522(f)(2) should 
be applied to liens established after Congress passed the Act, but before it 
became effective.

“ “When aid to construction of the meaning of words, as used in the stat-
ute, is available, there certainly can be no ‘rule of law’ which forbids its 
use, however clear the words may appear on ‘superficial examination.’. . . 
Obviously there is danger that the courts’ conclusion as to legislative pur-
pose will be unconsciously influenced by the judges’ own views or by fac-
tors not considered by the enacting body. A lively appreciation of the dan-
ger is the best assurance of escape from its threat but hardly justifies an 
acceptance of a literal interpretation dogma which withholds from the 
courts available information for reaching a correct conclusion. ... A few 
words of general connotation appearing in the text of statutes should not be 
given a wide meaning, contrary to a settled policy, ‘excepting as a different 
purpose is plainly shown.’ ” United States v. American Trucking Assns., 
Inc., 310 U. S. 534, 543-544 (1940) (footnotes omitted).
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Act. The purported liens apply generally, not specifically, 
to property of the kind described and, as a practicable mat-
ter, there is nothing to prevent the debtor’s selling the prop-
erty and replacing it or not replacing it, just as he chooses.

Section 522, for the first time, established a set of federal 
exemptions for individual debtors. Concededly, the section, 
as all similar statutes, was enacted to protect the debtor’s 
essential needs and to enable him to have a fresh start eco-
nomically. Section 522(f)(2) permits the debtor to "avoid the 
fixing” of a nonpossessory, nonpurchase-money security in-
terest in certain property, but the subsection does not extend 
to all property otherwise exempt under § 522(d). It is lim-
ited to certain personal items, such as household furnishings, 
wearing apparel, jewelry, tools of the debtor’s trade, and 
professionally prescribed health aids.

The Court naturally struggles with the question of the 
application of the new exemption provisions to obligations 
created before the new Act. It notes its concern with con-
stitutional problems and it also greets with obvious relief the 
possibility of construing the Act as being only prospective in 
its operation. It then quickly pursues the latter route in 
order to avoid any constitutional issue.

I understand and can sympathize with the Court’s desire 
thus to resolve the case. It is usually much easier to con-
strue a statute so as to avoid a constitutional issue than it is 
to resolve the constitutional issue itself. And, of course, the 
Court’s cases have announced that, where feasible, this is the 
preferred method. See, e. g., Lorillard v. Pons, 434 U. S. 
575, 577 (1978).

Were we writing on a “clean slate,” however, I would 
not pursue, in this case, that principle of construction-
preference, for I think that the case would deserve consider-
ation in greater depth. I see nothing in the statute with which 
we are concerned that speaks or hints of only prospective ap-
plicability, or that compels it, and I would find it necessary to 
reach the constitutional issue. I would then resolve that
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issue in favor of the debtor and against the small-loan- 
company creditor. I would do so because the exemptions in 
question are limited as to kinds of property and as to values; 
because the amount loaned has little or no relationship to the 
value of the property; because these asserted lien interests 
come close to being contracts of adhesion; because repos-
sessions by small loan companies in this kind of situation are 
rare; because the purpose of the statute is salutary and is to 
give the debtor a fresh start with a minimum for necessities; 
because there has been creditor abuse; because Congress 
merely has adjusted priorities, and has not taken for the Gov-
ernment’s use or for public use; because the exemption provi-
sions in question affect the remedy and not the debt; because 
the security interest seems to have little direct value and 
weight in its own right and appears useful mainly as a conve-
nient tool with which to threaten the debtor to reaffirm the 
underlying obligation; because the statute is essentially eco-
nomic regulation and insubstantial at that; and because there 
is an element of precedent favorable to the debtor to be found 
in such cases as Penn Central Transp. Co. v. New York City, 
438 U. S. 104 (1978), and PruneYard Shopping Center v. 
Robins, 447 U. S. 74 (1980).

But we are not writing on a clean slate. It seems to me 
that the case of Holt v. Henley, 232 U. S. 637 (1914), is pre-
cisely in point and, unless the Court chooses to overrule it, 
must control the present case. There, Holt and the eventual 
bankrupt signed an agreement in 1909 for the installation of 
an automatic sprinkler system on the property of the even-
tual bankrupt. The agreement specified that the system 
was to remain Holt’s property until paid for and that he was 
to have a right to enter and remove it upon failure to pay as 
agreed. Thereafter, but also in 1909, a mortgage deed was 
executed covering the plant and what was “acquired and 
placed upon the said premises during the continuance of this 
trust.” Id., at 639. Section 8 of the Act of June 25, 1910, 
ch. 412, 36 Stat. 840, amended §47a(2) of the then Bank-
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ruptcy Act to give the trustee in bankruptcy, as to property 
coming into the custody of the bankruptcy court, the rights of 
a creditor holding a lien. Upon Holt’s debtor’s bankruptcy, 
the mortgagees claimed the sprinkler system.

Justice Holmes, writing for a unanimous Court, observed 
that before the amendment “Holt had a better title than the 
trustees would have got” and that the Court was of the opin-
ion “that the act should not be construed to impair it.” 232 
U. S., at 639. He went on:

“We do not need to consider whether or how far in any 
event the constitutional power of Congress would have 
been limited. It is enough that the reasonable and usual 
interpretation of such statutes is to confine their effect, 
so far as may be, to property rights established after 
they were passed. . . . That is a familiar and natural 
mode of interpretation .... We are of opinion that 
[Holt’s title] was not affected by the enactment of later 
date than the conditional sale. The opposite construc-
tion would not simply extend a remedy but would impute 
to the act of Congress an intent to take away rights law-
fully retained, and unimpeachable at the moment when 
they took their start.” Id., at 639-640.

The Court then ruled against the claim of the mortgagees be-
cause they had made no advance on the faith of the sprinkler 
system and were not purchasers for value as against Holt, 
and because removal “would not affect the integrity of the 
structure on which the mortgagees advanced.” Id., at 641.

Holt n . Henley thus also involved a pre-existing agree-
ment, a subsequent change in the then Bankruptcy Act, and 
the Court’s preservation of the pre-existing right. I see no 
way to distinguish that case from this one, and I would affirm 
the judgment of the Court of Appeals simply on the compel-
ling authority of Holt v. Henley. See also Auffm’ordt v. 
Rasin, 102 U. S. 620, 622 (1881). I would much prefer to 
avoid in this way the dicta the Court enunciates with respect 
to “takings.”
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GILLETTE CO. v. MINER

CERTIORARI TO THE SUPREME COURT OF ILLINOIS

No. 81-1493. Argued November 10, 1982—Decided December 6, 1982

Certiorari dismissed for want of jurisdiction. Reported below: 87 Ill. 2d 7, 
428 N. E. 2d 478.

Arthur R. Miller argued the cause for petitioner. With 
him on the briefs were H. Blair White, Russell M. Baird, 
George A. Platz, and James P. Connolly.

Robert S. Atkins argued the cause for respondent. With 
him on the brief were Kenneth P. Ross, Paul Bernstein, and 
Harry G. Fins.*

Per  Curi am .
There being no final judgment, the writ of certiorari is 

dismissed for want of jurisdiction.

*Briefs of amici curiae urging reversal were filed by Harold D. Sha-
piro and Duane C. Quaini for the National Association of Independent In-
surers et al.; by Joseph D. Alviani and Wayne S. Henderson for the New 
England Legal Foundation; and by Thomas J. Brandi and C. Delos 
Putz, Jr., for the plaintiffs in the “Daikon Shield” IUD Products Liability 
Litigation et al.

Briefs of amici curiae urging affirmance were filed by Paul P. Bie- 
bel, Jr., First Assistant Attorney General of Illinois, and Kathleen Nogan 
Morrison and William P. Oberhardt, Assistant Attorneys General, for Ty-
rone C. Fahner, Attorney General of Illinois, et al.; and by Alan B. Morri-
son and Frederic Townsend for Public Citizen.

David B. Kahn, William J. Harte, and Kevin M. Forde filed a brief for 
the Consumer Coalition as amicus curiae.
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BROWN ET AL. v. SOCIALIST WORKERS 74 CAM-
PAIGN COMMITTEE (OHIO) ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF OHIO

No. 81-776. Argued October 4, 1982—Decided December 8, 1982

Held: The disclosure provisions of the Ohio Campaign Expense Reporting 
Law requiring every candidate for political office to report the names 
and addresses of campaign contributors and recipients of campaign dis-
bursements, cannot be constitutionally applied to appellee Socialist 
Workers Party (SWP), a minor political party that historically has been 
the object of harassment by Government officials and private parties. 
Pp. 91-102.

(a) The First Amendment prohibits a State from compelling disclo-
sures by a minor political party that will subject those persons identified 
to the reasonable probability of threats, harassment, or reprisals. 
Buckley v. Valeo, 424 U. S. 1, 74. Moreover, minor parties must be 
allowed sufficient flexibility in the proof of injury. Ibid. These princi-
ples for safeguarding the First Amendment interests of minor parties 
and their members and supporters apply not only to the compelled dis-
closure of campaign contributors but also to the compelled disclosure of 
recipients of campaign disbursements. Pp. 91-98.

(b) Here, the District Court, in upholding appellees’ challenge to the 
constitutionality of the Ohio disclosure provisions, properly concluded 
that the evidence of private and Government hostility toward the SWP 
and its members establishes a reasonable probability that disclosing the 
names of contributors and recipients will subject them to threats, ha-
rassment, and reprisals. Pp. 98-101.

Affirmed.

Mars ha ll , J., delivered the opinion of the Court, in which Burge r , 
C. J., and Bren nan , Whit e , and Pow el l , JJ., joined, and in Parts I, III, 
and IV of which Bla ckmu n , J., joined. Blackmu n , J., filed an opinion 
concurring in part and concurring in the judgment, post, p. 102. O’Con -
nor , J., filed an opinion concurring in part and dissenting in part, in which 
Rehn qui st  and Ste ve ns , JJ., joined, post, p. 107.

Gary Elson Brown, Assistant Attorney General of Ohio, 
argued the cause for appellants. With him on the briefs 
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were William J. Brown, Attorney General, Thomas F. 
Staub, Assistant Attorney General, and James R. Rishel.

Thomas D. Buckley, Jr., argued the cause for appellees. 
With him on the brief were Gordon J. Beggs, Ben Sheerer, 
and Bruce Campbell.

Just ice  Mars hall  delivered the opinion of the Court.
This case presents the question whether certain disclosure 

requirements of the Ohio Campaign Expense Reporting 
Law, Ohio Rev. Code Ann. §3517.01 et seq. (1972 and Supp. 
1981), can be constitutionally applied to the Socialist Workers 
Party, a minor political party which historically has been the 
object of harassment by government officials and private par-
ties. The Ohio statute requires every political party to re-
port the names and addresses of campaign contributors and 
recipients of campaign disbursements. In Buckley v. Valeo, 
424 U. S. 1 (1976), this Court held that the First Amendment 
prohibits the government from compelling disclosures by a 
minor political party that can show a “reasonable probability” 
that the compelled disclosures will subject those identified to 
“threats, harassment, or reprisals.” Id., at 74. Employing 
this test, a three-judge District Court for the Southern Dis-
trict of Ohio held that the Ohio statute is unconstitutional as 
applied to the Socialist Workers Party. We affirm.

I
The Socialist Workers Party (SWP) is a small political 

party with approximately 60 members in the State of Ohio. 
The Party states in its constitution that its aim is “the aboli-
tion of capitalism and the establishment of a workers’ govern-
ment to achieve socialism.” As the District Court found, the 
SWP does not advocate the use of violence. It seeks instead 
to achieve social change through the political process, and its 
members regularly run for public office. The SWP’s candi-
dates have had little success at the polls. In 1980, for exam-
ple, the Ohio SWP’s candidate for the United States Senate 
received fewer than 77,000 votes, less than 1.9% of the total
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vote. Campaign contributions and expenditures in Ohio 
have averaged about $15,000 annually since 1974.

In 1974 appellees instituted a class action1 in the District 
Court for the Northern District of Ohio challenging the 
constitutionality of the disclosure provisions of the Ohio 
Campaign Expense Reporting Law. The Ohio statute re-
quires every candidate for political office to file a statement 
identifying each contributor and each recipient of a disburse-
ment of campaign funds. §3517.10.* 2 The “object or pur-

*The plaintiff class as eventually certified includes all SWP candidates 
for political office in Ohio, their campaign committees and treasurers, and 
people who contribute to or receive disbursements from SWP campaign 
committees. The defendants are the Ohio Secretary of State and other 
state and local officials who administer the disclosure law.

2 Section 3517.10 provides in relevant part:
“(A) Every campaign committee, political committee, and political party 

which made or received a contribution or made an expenditure in connec-
tion with the nomination or election of any candidate at any election held in 
this state shall file, on a form prescribed under this section, a full, true, and 
itemized statement, made under penalty of election falsification, setting 
forth in detail the contributions and expenditures ....

“(B) Each statement required by division (A) of this section shall contain 
the following information:

“(4) A statement of contributions made or received, which shall include:
“(a) The month, day, and year of the contribution;
“(b) The full name and address of each person, including any chairman or 

treasurer thereof if other than an individual, from whom contributions are 
received. The requirement of filing the full address does not apply to any 
statement filed by a state or local committee of a political party, to a fi-
nance committee of such committee, or to a committee recognized by a 
state or local committee as its fund-raising auxiliary.

“(c) A description of the contribution received, if other than money;
“(d) The value in dollars and cents of the contribution;
“(e) All contributions and expenditures shall be itemized separately re-

gardless of the amount except a receipt of a contribution from a person in 
the sum of twenty-five dollars or less at one social or fund-raising activity. 
An account of the total contributions from each such social or fund-raising 
activity shall be listed separately, together with the expenses incurred and
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pose”* 3 of each disbursement must also be disclosed. The 
lists of names and addresses of contributors and recipients 
are open to public inspection for at least six years. Viola-
tions of the disclosure requirements are punishable by fines 
of up to $1,000 for each day of violation. §3517.99.

On November 6, 1974, the District Court for the Northern 
District of Ohio entered a temporary restraining order bar-
ring the enforcement of the disclosure requirements against 
the class pending a determination of the merits.4 The case 
was then transferred to the District Court for the Southern 
District of Ohio, which entered an identical temporary re-
straining order in February 1975.5 6 Accordingly, since 1974

paid in connection with such activity. No continuing association which 
makes a contribution from funds which are derived solely from regular 
dues paid by members of the association shall be required to list the name 
or address of any members who paid such dues.

“(5) A statement of expenditures which shall include:
“(a) The month, day, and year of expenditure;
“(b) The full name and address of each person to whom the expenditure 

was made, including any chairman or treasurer thereof if a committee, as-
sociation, or group of persons;

“(c) The object or purpose for which the expenditure was made;
“(d) The amount of each expenditure.
“(C) . . .

“. . . All such statements shall be open to public inspection in the office 
where they are filed, and shall be carefully preserved for a period of at 
least six years.”

If the candidate is running for a statewide office, the statement shall be 
filed with the Ohio Secretary of State; otherwise, the statement shall be 
filed with the appropriate county board of elections. § 3517.11(A).

3 §3517.10(B)(5)(c).
4 The order restrained various state officials from “applying to or enforc-

ing against plaintiffs . . . the disclosure provisions of the Ohio Campaign
Expense Reporting Law and the penalty provision of that law, the effect of 
which will be to postpone the beginning of any possible period of violation 
of that law by plaintiffs, . . . until such time as the case is decided by the 
three judge panel, which is hereby convened.” (Citations omitted.)

6 Apparently none of the parties throughout the 6-year period ques-
tioned whether the extended duration of the temporary restraining order
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appellees have not disclosed the names of contributors and 
recipients but have otherwise complied with the statute. A 
three-judge District Court was convened pursuant to 28 
U. S. C. §2281. Following extensive discovery, the trial 
was held in February 1981. After reviewing the “substan-
tial evidence of both governmental and private hostility to-
ward and harassment of SWP members and supporters,” the 
three-judge court concluded that under Buckley v. Valeo, 424 
U. S. 1 (1976), the Ohio disclosure requirements are uncon-
stitutional as applied to appellees.6 We noted probable 
jurisdiction. 454 U. S. 1122 (1981).

II
The Constitution protects against the compelled disclosure 

of political associations and beliefs. Such disclosures “can 
seriously infringe on privacy of association and belief guaran-
teed by the First Amendment.” Buckley v. Valeo, supra, at 
64, citing Gibson v. Florida Legislative Comm., 372 U. S. 
539 (1963); NAACP v. Button, 371 U. S. 415 (1963); Shelton 
v. Tucker, 364 U. S. 479 (1960); Bates v. Little Rock, 361 
U. S. 516 (1960); NAACP v. Alabama, 357 U. S. 449 (1958). 
“Inviolability of privacy in group association may in many 
circumstances be indispensable to preservation of freedom 
of association, particularly where a group espouses dissident 
beliefs.” NAACP v. Alabama, supra, at 462. The right to 
privacy in one’s political associations and beliefs will yield * 6 
conformed to the requirements of Rule 65(b) of the Federal Rules of Civil 
Procedure.

6 Because it invalidated the Ohio statute as applied to the Ohio SWP, 
the District Court did not decide appellees’ claim that the statute was fa-
cially invalid. The Ohio statute requires disclosure of contributions and 
expenditures no matter how small the amount. Ohio Rev. Code Ann. 
§ 3517.10(B)(4)(e) (Supp. 1981). Appellees contended that the absence of a 
monetary threshold rendered the statute facially invalid since the com-
pelled disclosure of nominal contributions and expenditures lacks a sub-
stantial nexus with any claimed government interest. See Buckley v. 
Valeo, 424 U. S., at 82-84.

The District Court’s opinion is unreported.
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only to a “‘subordinating interest of the State [that is] 
compelling,’” NAACP n . Alabama, supra, at 463 (quoting 
Sweezy v. New Hampshire, 354 U. S. 234, 265 (1957) (opinion 
concurring in result)), and then only if there is a “substantial 
relation between the information sought and [an] overriding 
and compelling state interest.” Gibson v. Florida Legisla-
tive Comm., supra, at 546.

In Buckley v. Valeo this Court upheld against a First 
Amendment challenge the reporting and disclosure require-
ments imposed on political parties by the Federal Election 
Campaign Act of 1971. 2 U. S. C. §431 et seq. 424 U. S., 
at 60-74. The Court found three government interests suffi-
cient in general to justify requiring disclosure of information 
concerning campaign contributions and expenditures:7 en-
hancement of voters’ knowledge about a candidate’s possi-
ble allegiances and interests, deterrence of corruption, and 
the enforcement of contribution limitations.8 The Court 
stressed, however, that in certain circumstances the balance 
of interests requires exempting minor political parties from 
compelled disclosures. The government’s interests in com-
pelling disclosures are “diminished” in the case of minor par-
ties. Id., at 70. Minor party candidates “usually represent 
definite and publicized viewpoints” well known to the public, 
and the improbability of their winning reduces the dangers of 
corruption and vote-buying. Ibid. At the same time, the 
potential for impairing First Amendment interests is sub-
stantially greater:

7 Title 2 U. S. C. §§432, 434, and 438 (1976 ed., Supp. V) require each 
political committee to keep detailed records of both contributions and ex-
penditures, including the names of campaign contributors and recipients of 
campaign disbursements, and to file reports with the Federal Election 
Commission which are made available to the public.

8 The government interest in enforcing limitations is completely inappli-
cable in this case, since the Ohio law imposes no limitations on the amount 
of campaign contributions.
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“We are not unmindful that the damage done by disclo-
sure to the associational interests of the minor parties 
and their members and to supporters of independents 
could be significant. These movements are less likely to 
have a sound financial base and thus are more vulnerable 
to falloffs in contributions. In some instances fears of 
reprisal may deter contributions to the point where the 
movement cannot survive. The public interest also suf-
fers if that result comes to pass, for there is a consequent 
reduction in the free circulation of ideas both within 
and without the political arena.” Id., at 71 (footnotes 
omitted).

We concluded that in some circumstances the diminished 
government interests furthered by compelling disclosures by 
minor parties does not justify the greater threat to First 
Amendment values.

Buckley n . Valeo set forth the following test for determin-
ing when the First Amendment requires exempting minor 
parties from compelled disclosures:

“The evidence offered need show only a reasonable prob-
ability that the compelled disclosure of a party’s contrib-
utors’ names will subject them to threats, harassment, 
or reprisals from either Government officials or private 
parties.” Id., at 74.

The Court acknowledged that “unduly strict requirements of 
proof could impose a heavy burden” on minor parties. Ibid. 
Accordingly, the Court emphasized that “[m]inor parties 
must be allowed sufficient flexibility in the proof of injury.” 
Ibid.

“The proof may include, for example, specific evidence of 
past or present harassment of members due to their as-
sociational ties, or of harassment directed against the 
organization itself. A pattern of threats or specific man-
ifestations of public hostility may be sufficient. New 
parties that have no history upon which to draw may be 
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able to offer evidence of reprisals and threats directed 
against individuals or organizations holding similar 
views.” Ibid.

Appellants concede that the Buckley test for exempting 
minor parties governs the disclosure of the names of contrib-
utors, but they contend that the test has no application to the 
compelled disclosure of names of recipients of campaign dis-
bursements.9 Appellants assert that the State has a sub-
stantial interest in preventing the misuse of campaign 
funds.10 They also argue that the disclosure of the names of

9 We believe that the question whether the Buckley test applies to the 
compelled disclosure of recipients of expenditures is properly before us. 
Throughout this litigation Ohio has maintained that it can constitutionally 
require the SWP to disclose the names of both campaign contributors and 
recipients of campaign expenditures. In invalidating both aspects of the 
Ohio statute as applied to the SWP, the District Court necessarily held (1) 
that the Buckley standard, which permits flexible proof of the reasonable 
probability of threats, harassment, or reprisals, applies to both contribu-
tions and expenditures, and (2) that the evidence was sufficient to show a 
reasonable probability that disclosure would subject both contributors and 
recipients to public hostility and harassment. In their jurisdictional state-
ment, appellants appealed from the entire judgment entered below and 
presented the following question for review:

“Whether, under the standards set forth by this Court in Buckley v. 
Valeo, 424 U. S. 1 (1976), the provisions of Sections 3517.10 and 3517.11 of 
the Ohio Revised Code, which require that the campaign committee of a 
candidate for public office file a report disclosing the full names and ad-
dresses of persons making contributions to or receiving expenditures from 
such committee, are consistent with the right of privacy of association 
guaranteed by the First and Fourteenth Amendments of the Constitution 
of the United States when applied to the committees of candidates of a mi-
nority party which can establish only isolated instances of harassment di-
rected toward the organization or its members within Ohio during recent 
years.” Juris. Statement i.

We think that the correctness of both holdings of the District Court is 
“fairly included” in the question presented in the jurisdictional statement. 
This Court’s Rule 15.1(a). See Procunier v. Navarette, 434 U. S. 555, 
559, n. 6 (1978) (“[O]ur power to decide is not limited by the precise terms 
of the question presented”).

10 This is one of three government interests identified in Buckley. Ap-
pellants do not contend that the other two interests, enhancing voters’ abil-
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recipients of campaign funds will have no significant impact 
on First Amendment rights, because, unlike a contribution, 
the mere receipt of money for commercial services does not 
affirmatively express political support.

We reject appellants’ unduly narrow view of the minor-
party exemption recognized in Buckley. Appellants’ at-
tempt to limit the exemption to laws requiring disclosure of 
contributors is inconsistent with the rationale for the exemp-
tion stated in Buckley. The Court concluded that the gov-
ernment interests supporting disclosure are weaker in the 
case of minor parties, while the threat to First Amendment 
values is greater. Both of these considerations apply not 
only to the disclosure of campaign contributors but also to the 
disclosure of recipients of campaign disbursements.

Although appellants contend that requiring disclosure of 
recipients of disbursements is necessary to prevent corrup-
tion, this Court recognized in Buckley that this concededly 
legitimate government interest has less force in the context 
of minor parties. The federal law considered in Buckley, 
like the Ohio law at issue here, required campaign commit-
tees to identify both campaign contributors and recipients of 
campaign disbursements. 2 U. S. C. §§ 432(c) and (d), and 
434(a) and (b). We stated that “by exposing large contribu-
tions and expenditures to the light of publicity,” disclosure 
requirements “ten[d] to ‘prevent the corrupt use of money 
to affect elections.’” Id., at 67 (emphasis added), quoting 
Burroughs v. United States, 290 U. S. 534, 548 (1934). We 
concluded, however, that because minor party candidates are 
unlikely to win elections, the government’s general interest 
in “deterring the ‘buying’ of elections” is “reduced” in the 
case of minor parties. 424 U. S., at 70.* 11

ity to evaluate candidates and enforcing contribution limitations, support 
the disclosure of the names of recipients of campaign disbursements.

11 The partial dissent suggests that the government interest in the disclo-
sure of recipients of expenditures is not significantly diminished in the case 
of minor political parties, since parties with little likelihood of electoral suc-
cess might nevertheless finance improper campaign activities merely to 
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Moreover, appellants seriously understate the threat to 
First Amendment rights that would result from requiring 
minor parties to disclose the recipients of campaign disburse-

gain recognition. Post, at 109-110. The partial dissent relies on Just ice  
Whit e ’s  separate opinion in Buckley, in which he pointed out that “unlim-
ited money tempts people to spend it on whatever money can buy to influ-
ence an election.” 424 U. S., at 265 (emphasis in original).

An examination of the context in which Jus tice  Whi te  made this ob-
servation indicates precisely why the state interest here is insubstantial. 
Just ice  Whit e  was addressing the constitutionality of ceilings on cam-
paign expenditures applicable to all candidates. His point was that such 
ceilings “could play a substantial role in preventing unethical practices.” 
Ibid. In the case of minor parties, however, their limited financial re-
sources serve as a built-in expenditure ceiling which minimizes the likeli-
hood that they will expend substantial amounts of money to finance im-
proper campaign activities. See id., at 71. For example, far from having 
“unlimited money,” the Ohio SWP has had an average of roughly $15,000 
available each year to spend on its election efforts. Most of the limited 
resources of minor parties will typically be needed to pay for the ordinary 
fixed costs of conducting campaigns, such as filing fees, travel expenses, 
and the expenses incurred in publishing and distributing campaign litera-
ture and maintaining offices. Thus Just ice  Whit e ’s  observation that “fi-
nancing illegal activities is low on the campaign organization’s priority 
list,” id., at 265, is particularly apposite in the case of minor parties. We 
cannot agree, therefore, that minor parties are as likely as major parties to 
make significant expenditures in funding dirty tricks or other improper 
campaign activities. See post, at 110. Moreover, the expenditure by 
minor parties of even a substantial portion of their limited funds on illegal 
activities would be unlikely to have a substantial impact.

Furthermore, the mere possibility that minor parties will resort to cor-
rupt or unfair tactics cannot justify the substantial infringement on First 
Amendment interests that would result from compelling the disclosure of 
recipients of expenditures. In Buckley, we acknowledged the possibility 
that supporters of a major party candidate might channel money into minor 
parties to divert votes from other major party contenders, 424 U. S., at 70, 
and that, as noted by the partial dissent, post, at 110, and n. 5, occasionally 
minor parties may affect the outcomes of elections. We thus recognized 
that the distorting influence of large contributors on elections may not be 
entirely absent in the context of minor parties. Nevertheless, because we 
concluded that the government interest in disclosing contributors is sub-
stantially reduced in the case of minor parties, we held that minor parties
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ments. Expenditures by a political party often consist of 
reimbursements, advances, or wages paid to party members, 
campaign workers, and supporters, whose activities lie at the 
very core of the First Amendment.* 12 Disbursements may 
also go to persons who choose to express their support for an 
unpopular cause by providing services rendered scarce by 
public hostility and suspicion.13 Should their involvement be 
publicized, these persons would be as vulnerable to threats, 
harassment, and reprisals as are contributors whose connec-
tion with the party is solely financial.14 Even individuals 

are entitled to an exemption from requirements that contributors be dis-
closed where they can show a reasonable probability of harassment. 424 
U. S., at 70. Because we similarly conclude that the government interest 
in requiring the disclosure of recipients of expenditures is substantially re-
duced in the case of minor parties, we hold that the minor-party exemption 
recognized in Buckley applies to compelled disclosure of expenditures as 
well.

12 For example, the expenditure statements filed by the SWP contain a 
substantial percentage of entries designated as per diem, travel expenses, 
room rental, and so on. The Ohio statute makes it particularly easy to 
identify these individuals since it requires disclosure of the purpose of the 
disbursements as well as the identity of the recipients. Ohio Rev. Code 
Ann. §3517.10(B)(5)(c) (Supp. 1981).

13 “ ‘[F]inancial transactions can reveal much about a person’s activities, 
associations, and beliefs.’” Buckley v. Valeo, 424 U. S., at 66, quoting 
California Bankers Assn. v. Shultz, 416 U. S. 21, 78-79 (1974) (Powel l , 
J., concurring). The District Court found that the Federal Bureau of In-
vestigation (FBI) at least until 1976 routinely investigated the financial 
transactions of the SWP and kept track of the payees of SWP checks.

14 The fact that some or even many recipients of campaign expenditures 
may not be exposed to the risk of public hostility does not detract from the 
serious threat to the exercise of First Amendment rights of those who are 
so exposed. We cannot agree with the partial dissent’s assertion that dis-
closures of disbursements paid to campaign workers and supporters will 
not increase the probability that they will be subjected to harassment and 
hostility. Post, at 111-112. Apart from the fact that individuals may 
work for a candidate in a variety of ways without publicizing their involve-
ment, the application of a disclosure requirement results in a dramatic in-
crease in public exposure. Under Ohio law a person’s affiliation with the 
party will be recorded in a document that must be kept open to inspection
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who receive disbursements for “merely” commercial transac-
tions may be deterred by the public enmity attending public-
ity, and those seeking to harass may disrupt commercial 
activities on the basis of expenditure information.15 Because 
an individual who enters into a transaction with a minor 
party purely for commercial reasons lacks any ideological 
commitment to the party, such an individual may well be de-
terred from providing services by even a small risk of harass-
ment.16 Compelled disclosure of the names of such recipients 
of expenditures could therefore cripple a minor party’s ability 
to operate effectively and thereby reduce “the free circula-
tion of ideas both within and without the political arena.” 
Buckley, 424 U. S., at 71 (footnotes omitted). See Sweezy 
v. New Hampshire, 354 U. S., at 250-251 (plurality opinion) 
(“Any interference with the freedom of a party is simulta-
neously an interference with the freedom of its adherents”).

We hold, therefore, that the test announced in Buckley 
for safeguarding the First Amendment interests of minor 
parties and their members and supporters applies not only 
to the compelled disclosure of campaign contributors but 
also to the compelled disclosure of recipients of campaign 
disbursements.

Ill

The District Court properly applied the Buckley test to the 
facts of this case. The District Court found “substantial evi-

by any one who wishes to examine it for a period of at least six years. 
Ohio Rev. Code Ann. §3517.10(0 (Supp. 1981). The preservation of un-
orthodox political affiliations in public records substantially increases the 
potential for harassment above and beyond the risk that an individual faces 
simply as a result of having worked for an unpopular party at one time.

16 See, e. g., Socialist Workers Party v. Attorney General, 458 F. Supp. 
895, 904 (SDNY 1978) (FBI interference with SWP travel arrangements 
and speaker hall rental), vacated on other grounds, 596 F. 2d 58 (CA2), 
cert, denied, 444 U. S. 903 (1979).

16 Moreover, it would be hard to think of many instances in which the 
state interest in preventing vote-buying and improper campaign activities 
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dence of both governmental and private hostility toward and 
harassment of SWP members and supporters.” Appellees 
introduced proof of specific incidents of private and govern-
ment hostility toward the SWP and its members within the 
four years preceding the trial. These incidents, many of 
which occurred in Ohio and neighboring States, included 
threatening phone calls and hate mail, the burning of SWP 
literature, the destruction of SWP members’ property, police 
harassment of a party candidate, and the firing of shots at an 
SWP office. There was also evidence that in the 12-month 
period before trial 22 SWP members, including 4 in Ohio, 
were fired because of their party membership. Although ap-
pellants contend that two of the Ohio firings were not politi-
cally motivated, the evidence amply supports the District 
Court’s conclusion that “private hostility and harassment to-
ward SWP members make it difficult for them to maintain 
employment.”

The District Court also found a past history of Government 
harassment of the SWP. FBI surveillance of the SWP was 
“massive” and continued until at least 1976. The FBI also 
conducted a counterintelligence program against the SWP 
and the Young Socialist Alliance (YSA), the SWP’s youth 
organization. One of the aims of the “SWP Disruption Pro-
gram” was the dissemination of information designed to im-
pair the ability of the SWP and YSA to function. This pro-
gram included “disclosing to the press the criminal records of 
SWP candidates, and sending anonymous letters to SWP 
members, supporters, spouses, and employers.”17 Until at 
least 1976, the FBI employed various covert techniques to 

would be furthered by the disclosure of payments for routine commercial 
services.

17 The District Court was quoting from Part I of the Final Report of Spe-
cial Master Judge Breitel in Socialist Workers Party v. Attorney General 
of the United States, 73 Civ. 3160 (TPG) (SDNY, Feb. 4, 1980), detailing 
the United States Government’s admissions concerning the existence and 
nature of the Government surveillance of the SWP.
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obtain information about the SWP, including information con-
cerning the sources of its funds and the nature of its expendi-
tures. The District Court specifically found that the FBI 
had conducted surveillance of the Ohio SWP and had inter-
fered with its activities within the State.18 Government sur-
veillance was not limited to the FBI. The United States 
Civil Service Commission also gathered information on the 
SWP, the YSA, and their supporters, and the FBI routinely 
distributed its reports to Army, Navy and Air Force Intelli-
gence, the United States Secret Service, and the Immigra-
tion and Naturalization Service.

The District Court properly concluded that the evidence of 
private and Government hostility toward the SWP and its 
members establishes a reasonable probability that disclosing 
the names of contributors and recipients will subject them to 
threats, harassment, and reprisals.19 There were numerous 
instances of recent harassment of the SWP both in Ohio and

18 The District Court also found the following:
“The Government possesses about 8,000,000 documents relating to the 
SWP, YSA . . . and their members. . . . Since 1960 the FBI has had about 
300 informants who were members of the SWP and/or YSA and 1,000 non-
member informants. Both the Cleveland and Cincinnati FBI field offices 
had one or more SWP or YSA member informants. Approximately 21 of 
the SWP member informants held local branch offices. Three informants 
even ran for elective office as SWP candidates. The 18 informants 
whose files were disclosed to Judge Breitel received total payments of 
$358,648.38 for their services and expenses.” (Footnotes omitted.)

19 After reviewing the evidence and the applicable law, the District 
Court concluded: “[T]he totality of the circumstances establishes that, in 
Ohio, public disclosure that a person is a member of or has made a contribu-
tion to the SWP would create a reasonable probability that he or she would 
be subjected to threats, harassment or reprisals.” The District Court 
then enjoined the compelled disclosures of either contributors’ or recipi-
ents’ names. Although the District Court did not expressly refer in the 
quoted passage to disclosure of the names of recipients of campaign dis-
bursements, it is evident from the opinion that the District Court was 
addressing both contributors and recipients.
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in other States.20 There was also considerable evidence of 
past Government harassment. Appellants challenge the rel-
evance of this evidence of Government harassment in light of 
recent efforts to curb official misconduct. Notwithstanding 
these efforts, the evidence suggests that hostility toward the 
SWP is ingrained and likely to continue. All this evidence 
was properly relied on by the District Court. Buckley, 424 
U. S., at 74.

IV
The First Amendment prohibits a State from compelling 

disclosures by a minor party that will subject those persons 
identified to the reasonable probability of threats, harass-
ment, or reprisals. Such disclosures would infringe the 

“Some of the recent episodes of threats, harassment, and reprisals 
against the SWP and its members occurred outside of Ohio. Anti-SWP 
occurrences in places such as Chicago (SWP office vandalized) and Pitts-
burgh (shot fired at SWP building) are certainly relevant to the determina-
tion of the public’s attitude toward the SWP in Ohio. In Buckley we 
stated that “[n]ew parties that have no history upon which to draw may 
. . . offer evidence of reprisals and threats directed against individuals or 
organizations holding similar views.” 424 U. S., at 74. Surely the Ohio 
SWP may offer evidence of the experiences of other chapters espousing the 
same political philosophy. See 1980 Illinois Socialist Workers Campaign 
v. State of Illinois Board of Elections, 531 F. Supp. 915, 921 (ND Ill. 1981).

Appellants point to the lack of direct evidence linking the Ohio statute’s 
disclosure requirements to the harassment of campaign contributors or 
recipients of disbursements. In Buckley, however, we rejected such 
“unduly strict requirements of proof” in favor of “flexibility in the proof of 
injury.” 424 U. S., at 74. We thus rejected requiring a minor party to 
“come forward with witnesses who are too fearful to contribute but not too 
fearful to testify about their fear” or prove that “chill and harassment [are] 
directly attributable to the specific disclosure from which the exemption is 
sought.” Ibid. We think that these considerations are equally applicable 
to the proof required to establish a reasonable probability that recipients 
will be subjected to threats and harassment if their names are disclosed. 
While the partial dissent appears to agree, post, at 112-113, n. 7, its “sepa-
rately focused inquiry,” post, at 112, and n. 7, in reality requires evidence 
of chill and harassment directly attributable to the expenditure-disclosure 
requirement.
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First Amendment rights of the party and its members and 
supporters. In light of the substantial evidence of past and 
present hostility from private persons and Government offi-
cials against the SWP, Ohio’s campaign disclosure require-
ments cannot be constitutionally applied to the Ohio SWP.

The judgment of the three-judge District Court for the 
Southern District of Ohio is affirmed.

It is so ordered.

Justi ce  Blac kmu n , concurring in part and concurring in 
the judgment.

I join Parts I, III, and IV of the Court’s opinion and agree 
with much of what is said in Part II. But I cannot agree, 
with the Court or with the partial dissent, that we should 
reach the issue whether a standard of proof different from 
that applied to disclosure of campaign contributions should be 
applied to disclosure of campaign disbursements. See ante, 
at 94, n. 9; post, at 112-113, n. 7? Appellants did not sug-
gest in the District Court that different standards might 
apply. Nor was the issue raised in appellants’ jurisdictional 
statement or in their brief on the merits in this Court. Con-
sequently, I would merely assume for purposes of our 
present decision—as appellants apparently have assumed 
throughout this litigation and as the District Court clearly as-
sumed—that the flexible proof rule of Buckley v. Valeo, 424 
U. S. 1 (1976), applies equally to forced disclosure of con-
tributions and to forced disclosure of expenditures. I would 
leave for another day, when the issue is squarely presented, 
considered by the courts below, and adequately briefed here, 
the significant question that now divides the Court.

This Court’s Rule 15.1(a) states: “Only the questions set 
forth in the jurisdictional statement or fairly included therein

1 Although the partial dissent agrees that this issue is not properly pre-
sented and therefore that the question should not be decided, post, at 112, 
n. 7, its result and reasoning endorse a different standard of proof. See 
n. 2, infra.
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will be considered by the Court.” Appellants’ jurisdictional 
statement presented a single question:

“Whether, under the standards set forth by this Court 
in Buckley v. Valeo, 424 U. S. 1 (1976), the provisions of 
Sections 3517.10 and 3517.11 of the Ohio Revised Code, 
which require that the campaign committee of a candi-
date for public office file a report disclosing the full 
names and addresses of persons making contributions to 
or receiving expenditures from such committee, are con-
sistent with the right of privacy of association guaran-
teed by the First and Fourteenth Amendments of the 
Constitution of the United States when applied to the 
committees of candidates of a minority party which can 
establish only isolated instances of harassment directed 
toward the organization or its members within Ohio dur-
ing recent years.” Juris. Statement i.

The question assumes the applicability of Buckley to the 
entire case, and asks this Court to decide only whether the 
evidence presented to and facts found by the District Court 
were sufficient to support that court’s conclusion that the 
Buckley test was satisfied.

Absent extraordinary circumstances, this Court does not 
decide issues beyond those it has agreed to review. Mayor 
v. Educational Equality League, 415 U. S. 605, 623 (1974); 
United States v. Bass, 404 U. S. 336, 339, n. 4 (1971); Gen-
eral Talking Pictures Co. n . Western Electric Co., 304 U. S. 
175, 178-179 (1938). According to the Court, however, the 
issue whether the flexible standard of proof established in 
Buckley applies to recipients of expenditures is “‘fairly in-
cluded’ in the question presented.” Ante, at 94, n. 9. But 
appellants’ failure to present the issue was not a mere over-
sight in phrasing that question. That appellants did not 
invoke this Court’s jurisdiction to review specifically the 
proper standard for disclosure of campaign expenditures is 
also apparent from appellants’ arguments in their jurisdic-
tional statement and their brief on the merits. In their juris-
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dictional statement, under the heading “The Question is Sub-
stantial,” appellants stated:

“The standards governing the resolution of actions in-
volving challenges to reporting requirements by minor-
ity parties were set forth by this Court in the case of 
Buckley n . Valeo, 424 U. S. 1 (1976). In Buckley the 
Court held that in order to receive relief from reporting 
requirements such as those at issue in this action a mi-
nority party must establish ‘. . . a reasonable probability 
that the compelled disclosure of a party’s contributors’ 
names will subject them to threats, harassment or repri-
sals from either Government officials or private parties.’ 
424 U. S. at 74.” Juris. Statement 10.

Appellants went on to state that the flexible standard of 
proof of injury established in Buckley applied to “disclosure 
requirements.” Juris. Statement 12-13. Similar assertions 
are found in appellants’ brief on the merits. See Brief 
for Appellants 12 (“Summary of Argument”); id., at 18 
(“While refusing to grant minority parties a blanket exemp-
tion from financial disclosure requirements, the Court in 
Buckley established a standard under which they may obtain 
relief. . .”).

Thus, appellants’ exclusive theme in the initial presenta-
tion of their case here was that the District Court erred in 
finding that the Buckley standard was satisfied. They did 
not suggest that the standard was inapplicable, or applied 
differently, to campaign expenditure requirements. It was 
not until their reply brief, submitted eight years after this 
suit was instituted and at a time when appellees had no 
opportunity to respond in writing, that appellants sought to 
inject this new issue into the case. See Irvine v. California, 
347 U. S. 128, 129 (1954) (plurality opinion of Jackson, J.). 
In my view, it simply cannot be said that it was “fairly in-
cluded” in the jurisdictional statement.

Moreover, “[w]here issues are neither raised before nor 
considered [by the court below], this Court will not ordinarily
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consider them.” Adickes v. 5. H. Kress & Co., 398 U. S. 
144, 147, n. 2 (1970); Lawn v. United States, 355 U. S. 339, 
362-363, n. 16 (1958). The District Court did not address 
the question whether some standard other than that devel-
oped in Buckley should apply to disclosure of campaign 
expenditures. The reason for this was that appellants con-
ceded in the District Court, as they concede here, that the 
“flexibility in the proof of injury” applicable to disclosure of 
contributors governed the entire case. In their post-trial 
memorandum, for example, appellants did not even hint that 
a different standard should govern disclosure of the identities 
of recipients of expenditures. Instead, they quoted the 
Buckley test and granted that “evidence of past harassment 
may be presented by plaintiffs in cases such as the instant 
one.” Defendants’ Post-Trial Memorandum 4-5.

This case presents no extraordinary circumstances justify-
ing deviation from this Court’s Rule 15.1(a) and its long- 
established practice respecting issues not presented below. 
We have deviated from the Rule when jurisdictional issues 
have been omitted by the parties and lower courts, see, e. g., 
United States v. Storer Broadcasting Co., 351 U. S. 192, 197 
(1956), or when the Court has noticed “plain error” not as-
signed, see Carpenters v. United States, 330 U. S. 395, 412 
(1947). Obviously, the issue that divides the Court from the 
partial dissent is not jurisdictional. Nor, as the Court’s 
opinion persuasively demonstrates, is application of the 
Buckley test to disclosure of campaign disbursements “plain 
error.” Indeed, I consider it quite possible that, after full 
consideration, the Court would adopt the Buckley standard 
in this context for the reasons stated by the Court. I also 
consider it quite possible that, after full consideration, the 
Court might wish to revise the Buckley standard as applied 
to campaign disbursements—perhaps to take account of the 
different types of expenditures covered and their differing 
impacts on associational rights, or perhaps along the lines 
suggested in the partial dissent. But this significant con-



106 OCTOBER TERM, 1982

Opinion of Blac kmu n , J. 459 U. S.

stitutional decision should not be made until the question is 
properly presented so that the record includes data and argu-
ments adequate to inform the Court’s judgment.

The Court’s apparent reliance on Procunier v. Navarette, 
434 U. S. 555, 560, n. 6 (1978), does not provide a rationale 
for deciding this issue at this time. The petitioner there 
had included in his petition for certiorari all the questions 
we eventually decided. Notwithstanding the fact that the 
Court limited its grant of the petition to a single question, the 
parties fully briefed the questions on which review had been 
denied. Deciding those questions, therefore, was neither 
unwise nor unfair. In this case, in contrast, appellants af-
firmatively excluded the point at issue in their jurisdictional 
statement and in their brief on the merits. By failing to 
raise it until their reply brief, appellants prevented appellees 
from responding to the argument in writing. There can be 
no question that, as the Court observes, “ ‘our power to de-
cide is not limited by the precise terms of the question pre-
sented.’” Ante, at 94, n. 9 (quoting Procunier n . Navarette, 
434 U. S., at 560, n. 6) (emphasis supplied). But Rule 
15.1(a) is designed, as a prudential matter, to prevent the 
possibility that such tactics will result in ill-considered deci-
sions. It is cases like this one that show the wisdom of the 
Rule.

Thus, for purposes of this case, I would assume, as ap-
pellants’ jurisdictional statement and brief on the merits 
assume, that the Buckley standard applies to campaign ex-
penditures just as it applies to contributions.2 Appellees

2 The partial dissent says it agrees that “this is not the appropriate case 
to determine whether a different test or standard of proof should be em-
ployed in determining the constitutional validity of required disclosure of 
expenditures.” Post, at 112, n. 7. If that is so, however, appellees’ 
proof, which the partial dissent agrees established a reasonable probability 
of threats, harassment, or reprisals against contributors, likewise allowed 
the District Court to find a reasonable probability of threats, harassment, 
or reprisals against recipients of expenditures. The Buckley standard 
permits proof that a particular disclosure creates the requisite likelihood of 
harassment to be based on a showing of harassment directed at members of 
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presented “specific evidence of past or present harassment of 
members due to their associational ties, or of harassment di-
rected against the organization itself,” sufficient under the 
rule in Buckley to establish a “reasonable probability” that 
the Ohio law would trigger “threats, harassment, or repri-
sals” against contributors. 424 U. S., at 74. On this basis, 
I would affirm the judgment of the District Court in its 
entirety.

Justi ce  O’Conn or , with whom Justi ce  Rehnq ui st  and 
Justi ce  Steve ns  join, concurring in part and dissenting in 
part.

I concur in the judgment that the Socialist Workers Party 
(SWP) has sufficiently demonstrated a reasonable probability 
that disclosure of contributors will subject those persons to 
threats, harassment, or reprisals, and thus under Buckley v. 
Valeo, 424 U. S. 1 (1976), the State of Ohio cannot constitu-
tionally compel the disclosure. Further, I agree that the 
broad concerns of Buckley apply to the required disclosure of 
recipients of campaign expenditures. But, as I view the 
record presented here, the SWP has failed to carry its bur-
den of showing that there is a reasonable probability that 
disclosure of recipients of expenditures will subject the re-
cipients themselves or the SWP to threats, harassment, or 
reprisals. Moreover, the strong public interest in fair and 
honest elections outweighs any damage done to the associa-
tional rights of the party and its members by application of 
the State’s expenditure disclosure law.

the party or at the organization itself. 424 U. S., at 74. Thus, I do not 
understand how the partial dissent’s “separately focused inquiry” can 
“plainly require a different result,” post, at 113, n. 7, or how it possibly can 
lead to the conclusion that “appellees did not carry their burden of produc-
tion and persuasion insofar as they challenge the expenditure disclosure 
provisions,” post, at 115—unless, despite the partial dissent’s uncertain 
disclaimer, post, at 113, n. 7, its “separate focus” alters Buckley’s “rea-
sonable probability” and “flexible proof” standards in the context of 
expenditures.
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I
Buckley upheld the validity of the Federal Election Cam-

paign Act of 1971, which requires the disclosure of names of 
both contributors to a campaign and recipients of expendi-
tures from the campaign. Buckley recognized three major 
governmental interests in disclosure requirements: deter-
rence of corruption; enhancement of voters’ knowledge about 
a candidate’s possible allegiances and interests; and provision 
of the data and means necessary to detect violations of any 
statutory limitations on contributions or expenditures. The 
precise challenge that the Buckley Court faced, however, 
was the overbreadth of the Act’s requirements “insofar as 
they apply to contributions to minor parties and independent 
candidates.” Id., at 68-69 (emphasis added).1 Since the 
appellants in Buckley did not challenge the application to 
minor parties of requirements of disclosure of expenditures, 
the Court had no occasion to consider directly the First 
Amendment interests of a minor political party in preventing 
disclosure of expenditures, much less to weigh them against 
the governmental interests in disclosure. The test adopted 
by Buckley, quoted by the majority, ante, at 93, reflects this 
limitation, for it contemplates only assessing possible harass-
ment of contributors, without a word about considering the 
harassment of recipients of expenditures if their names are 
disclosed or any effects this harassment may have on the 
party.

This is not to say that Buckley provides no guidance for re-
solving this claim. I agree with the majority that appellants

1 Of course, the plaintiffs in Buckley challenged many aspects of the fed-
eral Act, including expenditure limitations and the disclosure requirements 
for independent contributions and expenditures. The Court upheld all dis-
closure requirements, including disclosure of independent expenditures 
“for communications that expressly advocate the election or defeat of a 
clearly identified candidate.” 424 U. S., at 80. The plaintiffs in Buckley 
did not challenge, however, the federal requirement that all political par-
ties, including minor political parties, disclose the recipients of their 
expenditures.
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have overstated their argument in declaring that Buckley has 
no application to the disclosure of recipients of expenditures. 
Certainly, Buckley enunciates the general governmental in-
terest in regulating minor parties, who, although unlikely to 
win, can often affect the outcome of an election. 424 U. S., 
at 70. Buckley also emphasizes the sensitive associational 
rights of minor parties.

Nevertheless, there are important differences between 
disclosure of contributors and disclosure of recipients of cam-
paign expenditures—differences that the Buckley Court had 
no occasion to address, but that compel me to conclude that 
the balance should not necessarily be calibrated identically. 
First, unlike the government’s interest in disclosure of con-
tributions, its interest in disclosure of expenditures does not 
decrease significantly for small parties. The Court in Buck- 
ley recognized that knowing the identity of contributors 
would not significantly increase the voters’ ability to deter-
mine the political ideology of the minor-party candidate, for 
the stance of the minor-party candidate is usually well 
known. Ibid.2 Nor would identifying a minor party’s con-
tributors further the interest in preventing the “buying” of a 
candidate, because of the improbability of the minor-party 
candidate’s winning the election. Ibid. Thus, these two 
major government interests in disclosure of contributions are 
significantly reduced for minor parties.3

In sharp contrast, however, the governmental interest in 
disclosure of expenditures remains significant for minor par-
ties. The purpose of requiring parties to disclose expendi-
tures is to deter improper influencing of voters. Corruption 

2 Certainly, that is true in this instance. The general political stance of 
the SWP and its candidates is readily discernible from the most cursory 
glance at its constitution or literature.

8 The majority is obviously correct in noting that the third governmental 
interest articulated in Buckley—using disclosures to police limitations on 
contributions and expenditures—has no application to either contributions 
or expenditures in Ohio, since the Ohio statute sets no limitations on them.
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of the electoral process can take many forms: the actual buy-
ing of votes; the use of “slush funds;” dirty tricks; and bribes 
of poll watchers and other election officials. Certainly, a 
“persuasive” campaign worker on election day can corral vot-
ers for his minor-party candidate with even a modest “slush 
fund.”4 Even though such improper practices are unlikely 
to be so successful as to attract enough votes to elect the 
minor-party candidate, a minor party, whose short-term goal 
is merely recognition, may be as tempted to resort to imper-
missible methods as are major parties, and the resulting de-
flection of votes can determine the outcome of the election of 
other candidates.5 The requirement of a full and verifiable 
report of expenditures is important in deterring such prac-
tices, for otherwise the party could hide the improper trans-
actions through an accounting sleight of hand.6

On the other side of the balance, disclosure of recipients of 
expenditures will have a lesser impact on a minority party’s 
First Amendment interests than will disclosure of contribu-

4 As Just ice  Whit e  noted in partial dissent in Buckley, 424 U. S., at 
264-265, citing Burroughs v. United States, 290 U. S. 534 (1934):
“[T]he corrupt use of money by candidates is as much to be feared as the 
corrosive influence of large contributions. There are many illegal ways of 
spending money to influence elections. One would be blind to history to 
deny that unlimited money tempts people to spend it on whatever money 
can buy to influence an election.” (Emphasis in original.)

6 Certainly the SWP could have this effect. For example, appellants 
noted at oral argument that the SWP candidate in the 1974 Ohio guberna-
torial election received some 95,000 votes. The Republican candidate’s 
margin of victory over the Democratic candidate was only some 13,500 
votes. Tr. of Oral Arg. 18. The impact of minor parties on elections in 
the United States is well documented. See generally W. Hesseltine, 
Third-Party Movements in the United States (1962).

61 therefore disagree with the majority’s suggestion, ante, at 98-99, 
n. 16, that the government interest in deterring corruption is not furthered 
by disclosure of all expenditures, including those for commercial services. 
Even if improprieties are unlikely to occur in expenditures for commercial 
services, full and verifiable disclosure is needed to ensure that other, im-
proper expenditures are not hidden in commercial accounts.
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tors. As the majority states, ante, at 91, the First Amend-
ment interest here is “[t]he right to privacy in one’s political 
associations and beliefs.” We have never drawn sharp dis-
tinctions between members and contributors, Buckley, 424 
U. S., at 66. As we recognized in Buckley, the privacy 
rights of contributors are especially sensitive, since many 
seek to express their political views privately through their 
pocketbook rather than publicly through other means. Dis-
closure of contributors directly implicates the contributors’ 
associational rights.

The impact on privacy interests arising from disclosure of 
expenditures is of a quite different—and generally lesser— 
dimension. Many expenditures of the minority party will be 
for quite mundane purposes to persons not intimately con-
nected with the organization. Payments for such things as 
office supplies, telephone service, bank charges, printing and 
photography costs would generally fall in this category. The 
likelihood that such business transactions would dry up if dis-
closed is remote at best. Unlike silent contributors, whom 
disclosure would reveal to the public as supporters of the 
party’s ideological positions, persons providing business 
services to a minor party are not generally perceived by the 
public as supporting the party’s ideology, and thus are un-
likely to be harassed if their names are disclosed. Conse-
quently, the party’s associational interests are unlikely to be 
affected by disclosure of recipients of such expenditures.

Other recipients of expenditures may have closer ideologi-
cal ties to the party. The majority suggests that campaign 
workers receiving per diem, travel, or room expenses may fit 
in this category. Ante, at 97, n. 12. It is certainly conceiv-
able that such persons may be harassed or threatened for 
their conduct. Laws requiring disclosure of recipients of ex-
penditures, however, are not likely to contribute to this 
harassment. Once an individual has openly shown his close 
ties to the organization by campaigning for it, disclosure of 
receipt of expenditures is unlikely to increase the degree of 
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harassment so significantly as to deter the individual from 
campaigning for the party. Further, in striking the balance, 
the governmental concerns are greatest precisely for the ac-
tions of campaign workers that might improperly influence 
voters. Thus, whatever marginal deterrence that may arise 
from disclosure of expenditures is outweighed by the height-
ened governmental interest.

In sum, the heightened governmental interest in disclosure 
of expenditures and the reduced marginal deterrent effect on 
associational interests demand a separately focused inquiry 
into whether there exists a reasonable probability that disclo-
sure will subject recipients or the party itself to threats, ha-
rassment, or reprisals.7

7 According to the majority, “the question whether the Buckley test ap-
plies to the compelled disclosure of recipients of expenditures is properly 
before us.” Ante, at 94, n. 9. The majority declares that, in answering 
this question, “the District Court necessarily held (1) that the Buckley 
standard, which permits flexible proof of the reasonable probability of 
threats, harassment, or reprisals, applies to both contributions and expen-
ditures, and (2) that the evidence was sufficient to show a reasonable prob-
ability that disclosure would subject both contributors and recipients to 
public hostility and harassment.” Ibid, (emphasis added).

Just ice  Bla ckmu n , ante, at 102, however, more accurately character-
izes the District Court’s action as assuming that the Buckley standard ap-
plies to disclosure of expenditures and holding the evidence sufficient to 
meet this standard. The District Court’s assumption is understandable, 
since appellants did not question it below. Thus, this is not the appropri-
ate case to determine whether a different test or standard of proof should 
be employed in determining the constitutional validity of required disclo-
sure of expenditures.

Even assuming the general applicability of the Buckley standard, 
though, the question presented here requires us to inquire whether the ev-
idence of harassment establishes a “reasonable probability” that the Ohio 
law would trigger “threats, harassment, or reprisals” against recipients of 
expenditures that in turn may harm the party’s associational interests. 
This inquiry is necessarily distinct from the inquiry whether the evidence 
establishes a reasonable probability that disclosure would trigger threats, 
harassment, or reprisals against contributors. Although the proof re-
quirements guiding this separate inquiry remain flexible, and direct proof 
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II

Turning to the evidence in this case, it is important to re-
member that, even though proof requirements must be flexi-
ble, Buckley, supra, at 74, the minor party carries the bur-
den of production and persuasion to show that its First 
Amendment interests outweigh the governmental interests. 
Additionally, the application of the Buckley standard to the 
historical evidence is most properly characterized as a mixed 
question of law and fact, for which we normally assess the 
record independently to determine if it supports the conclu-
sion of unconstitutionality as applied.8

Here, there is no direct evidence of harassment of either 
contributors or recipients of expenditures. Rather, as the 
majority accurately represents it, the evidence concerns 
harassment and reprisals of visible party members, including 
violence at party headquarters and loss of jobs. I concur in 
the majority’s conclusion that this evidence, viewed in its en-
tirety, supports the conclusion that there will be a reasonable 
probability of harassment of contributors if their names are 
disclosed. This evidence is sufficiently linked to disclosure 
of contributors in large part because any person publicly 
known to support the SWP’s unpopular ideological position 
may suffer the reprisals that this record shows active party 
members suffer, and the disclosure of contributors may lead 
the public to presume these people support the party’s 
ideology.

of harm from disclosure is not required, ultimately the party must prove 
that the harm to it from disclosure of recipients outweighs the govern-
mental interest in disclosure. This separately focused inquiry does not 
necessarily alter Buckley's “reasonable probability” test or “flexible proof” 
standard. It does, however, plainly require a different result.

8 See Pullman-Standard v. Swint, 456 U. S. 273, 289, n. 19 (1982). 
The majority does not clearly articulate the standard of review it is apply-
ing. By determining that the District Court “properly concluded” that the 
evidence established a reasonable probability of harassment, ante, at 100, 
the majority seems to apply an independent-review standard.
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In contrast, the record, read in its entirety, does not sug-
gest that disclosure of recipients of expenditures would lead 
to harassment of recipients or reprisals to the party or its 
members. Appellees gave no breakdown of the types of ex-
penditures they thought would lead to harassment if dis-
closed. The record does contain the expenditure statements 
of the SWP, which itemize each expenditure with its purpose 
while usually omitting the name and address of the recipient. 
The majority of expenditures, both in number and dollar 
amount, are for business transactions such as office supplies, 
food, printing, photographs, telephone service, and books. 
There is virtually no evidence that disclosure of the recipi-
ents of these expenditures will impair the SWP’s ability to 
obtain needed services.9 Even if we assume that a portion

’The District Court admitted Exhibit 129 into the record, which is a 
certified copy of findings of fact made by the Federal Election Commission 
pursuant to a 1977 court order in Socialist Workers 1974 National Cam-
paign Committee v. Jennings, No. 74-1338 (DC, stipulated judgment en-
tered Jan. 3, 1979). The FEC in that case analyzed affidavits submitted 
by SWP members and other documentary evidence of public and private 
harassment of SWP members. In finding No. 126, the FEC accepted the 
SWP’s proposed finding that in 1971 a landlady in San Francisco rejected 
the application of two SWP members for an apartment, because the FBI 
had visited the landlady and warned her of the dangers of the SWP. In 
finding No. 127, the FEC accepted the SWP’s proposed finding that in 1974 
a landlady in Chicago evicted a SWP member from her apartment. The 
landlady explained, “they told me all about you,” refusing to identify who 
“they” were.

These two incidents are, of course, remote in time and place, and do not 
suggest that the party itself has had difficulty in finding office space. Nor 
do they suggest that the general public is likely to engage in similar activ-
ity. Moreover, the FBI’s actions against the SWP have long been ended, 
see Final Report of the Select Committee to Study Governmental Opera-
tions with Respect to Intelligence Activities, S. Rep. No. 94-755, Vol. 4-5, 
pp. 3-4 (1976), and Congress has since instituted more rigorous oversight 
of FBI and other intelligence activities, see 50 U. S. C. §413 (1976 ed., 
Supp. IV). An inference from these two incidents that disclosure of re-
cipients of expenditures would increase any difficulty the party might have 
in obtaining office space would be tenuous, and is plainly outweighed by the 
“substantial public interest in disclosure,” Buckley, 424 U. S., at 72.
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of expenditures went to temporary campaign workers or oth-
ers whom the public might identify as supporting the party’s 
ideology,10 11 these persons have already publicly demonstrated 
their support by their campaign work. There is simply no 
basis for inferring that such persons would thereafter be 
harassed or threatened or otherwise deterred from working 
for the party by virtue of inclusion of their names in later ex-
penditure reports, or that if any such remote danger existed, 
it would outweigh the concededly important governmental in-
terests in disclosure of recipients of expenditures.

It is plain that appellees did not carry their burden of pro-
duction and persuasion insofar as they challenge the expendi-
ture disclosure provisions. I would therefore uphold the 
constitutionality of those portions of the Ohio statute that 
require the SWP to disclose the recipients of expenditures.11

10 As the majority notes, ante, at 97, n. 12, some entries in the expendi-
ture forms are designated as per diem, travel expenses, and room rental. 
At least until 1978, the expenditure statements gave the names of persons 
receiving per diem funds from the SWP. Apparently, party treasurers 
and party candidates received per diem payments. There is no evidence 
that filing these statements with the Ohio Secretary of State caused any 
harassment of the named persons, and indeed it is highly unlikely that this 
disclosure would increase the exposure of persons already so publicly iden-
tified with the party.

11 In holding a state statute unconstitutional as applied, a court must 
sever and apply constitutional portions unless the legislature would not 
have intended to have applied “‘those provisions which are within its 
power, independently of that which is not...,’” Buckley, supra, at 108 
(severing constitutional portions of Federal Election Campaign Act after 
holding other portions unconstitutional on their face), quoting Champlin 
Refining Co. v. Corporation Comm’n of Okla., 286 U. S. 210, 234 (1932). 
Clearly, the expenditure disclosure requirements of the Ohio statute 
should be severed and applied even though the contribution disclosure 
requirements cannot be applied in this instance, for the two requirements 
are analytically and practically distinct.
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LARKIN et  AL. v. GRENDEL’S DEN, INC.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE FIRST CIRCUIT

No. 81-878. Argued October 4, 1982—Decided December 13, 1982

A Massachusetts statute (§ 16C) vests in the governing bodies of schools 
and churches the power to prevent issuance of liquor licenses for prem-
ises within a 500-foot radius of the church or school by objecting to the 
license applications. Appellee restaurant operator’s application for a 
liquor license was denied when a church located 10 feet from the restau-
rant objected to the application. Appellee then sued the licensing 
authorities in Federal District Court, claiming that § 16C, on its face and 
as applied, violated, inter alia, the Establishment Clause of the First 
Amendment. The District Court held that § 16C is facially unconsti-
tutional under the Establishment Clause, and the Court of Appeals 
affirmed.

Held: Section 16C violates the Establishment Clause. Pp. 120-127.
(a) Section 16C is not simply a legislative exercise of zoning power but 

delegates to private, nongovernmental entities power to reject certain 
liquor license applications, a power ordinarily vested in governmental 
agencies. Under these circumstances, the deference normally due a leg-
islative zoning judgment is not merited. Pp. 120-122.

(b) The valid secular objective of §16C in protecting schools and 
churches from the commotion associated with liquor outlets may readily 
be accomplished by other means. Pp. 123-124.

(c) The churches’ power under §16C is standardless, calling for no rea-
sons, findings, or reasoned conclusions, and can be seen as having a “pri-
mary” and “principal” effect of advancing religion. Pp. 125-126.

(d) Section 16C substitutes the unilateral and absolute power of a 
church for the reasoned decisionmaking of a public legislative body act-
ing on evidence and guided by standards on issues with significant eco-
nomic and political implications, and thus enmeshes churches in the proc-
esses of government and creates the danger of “(plolitical fragmentation 
and divisiveness on religious lines,” Lemon v. Kurtzman, 403 U. S. 602, 
623. Few entanglements could be more offensive to the spirit of the 
Constitution. Pp. 126-127.

662 F. 2d 102, affirmed.

Burger , C. J., delivered the opinion of the Court, in which Bren na n , 
Whi te , Mars ha ll , Black mun , Powe ll , Ste ven s , and O’Conno r , JJ., 
joined. Rehn qui st , J., filed a dissenting opinion, post, p. 127.
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Gerald J. Caruso, Assistant Attorney General of Massa-
chusetts, argued the cause pro hac vice for appellants. With 
him on the briefs for appellants Larkin et al. were Francis 
X. Bellotti, Attorney General, and Paul W. Johnson, Spe-
cial Assistant Attorney General. David B. O’Connor and 
Birge Albright filed a brief for appellant Cambridge License 
Commission.

Laurence H. Tribe argued the cause and filed briefs for 
appellee.*

Chief  Justic e Burg er  delivered the opinion of the 
Court.

The question presented by this appeal is whether a Massa-
chusetts statute, which vests in the governing bodies of 
churches and schools the power effectively to veto applica-
tions for liquor licenses within a 500-foot radius of the church 
or school, violates the Establishment Clause of the First 
Amendment or the Due Process Clause of the Fourteenth 
Amendment.

I
A

Appellee operates a restaurant located in the Harvard 
Square area of Cambridge, Mass. The Holy Cross Arme-
nian Catholic Parish is located adjacent to the restaurant; the 
back walls of the two buildings are 10 feet apart. In 1977, 
appellee applied to the Cambridge License Commission for 
approval of an alcoholic beverages license for the restaurant.

Section 16C of Chapter 138 of the Massachusetts General 
Laws provides: “Premises . . . located within a radius of five 
hundred feet of a church or school shall not be licensed for the 
sale of alcoholic beverages if the governing body of such 
church or school files written objection thereto.”* 1

*Charles S. Sims and John Reinstein filed a brief for the American 
Civil Liberties Union et al. as amici curiae urging affirmance.

1 Section 16C defines “church” as “a church or synagogue building dedi-
cated to divine worship and in regular use for that purpose, but not a
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Holy Cross Church objected to appellee’s application, ex-
pressing concern over “having so many licenses so near” (em-
phasis in original).* 2 The License Commission voted to deny 
the application, citing only the objection of Holy Cross 
Church and noting that the church “is within 10 feet of the 
proposed location.”

On appeal, the Massachusetts Alcoholic Beverages Control 
Commission upheld the License Commission’s action. The 
Beverages Control Commission found that “the church’s 
objection under Section 16C was the only basis on which the 
[license] was denied.”

Appellee then sued the License Commission and the Bev-
erages Control Commission in United States District Court. 
Relief was sought on the grounds that § 16C, on its face and 
as applied, violated the Equal Protection and Due Process 
Clauses of the Fourteenth Amendment, the Establishment 
Clause of the First Amendment, and the Sherman Act.

The suit was voluntarily continued pending the decision 
of the Massachusetts Supreme Judicial Court in a similar 
challenge to § 16C, Amo v. Alcoholic Beverages Control 
Comm’n, 377 Mass. 83, 384 N. E. 2d 1223 (1979). In Amo, 
the Massachusetts court characterized § 16C as delegating a

chapel occupying a minor portion of a building primarily devoted to other 
uses.” “School” is defined as “an elementary or secondary school, public 
or private, giving not less than the minimum instruction and training re-
quired by [state law] to children of compulsory school age.” Mass. Gen. 
Laws. Ann., ch. 138, §16C (1974).

Section 16C originally was enacted in 1954 as an absolute ban on liquor 
licenses within 500 feet of a church or school, 1954 Mass. Acts, ch. 569, § 1. 
A 1968 amendment modified the absolute prohibition, permitting licenses 
within the 500-foot radius “if the governing body of such church assents in 
writing,” 1968 Mass. Acts, ch. 435. In 1970, the statute was amended to 
its present form, 1970 Mass. Acts, ch. 192.

2 In 1979, there were 26 liquor licensees in Harvard Square and within a 
500-foot radius of Holy Cross Church; 25 of these were in existence at the 
time Holy Cross Church objected to appellee’s application. See App. 
69-72.
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“veto power” to the specified institutions, id., at 89, 384 
N. E. 2d, at 1227, but upheld the statute against Due Process 
and Establishment Clause challenges. Thereafter, the Dis-
trict Court denied appellants’ motion to dismiss.

On the parties’ cross-motions for summary judgment, the 
District Court declined to follow the Massachusetts Supreme 
Judicial Court’s decision in Amo, supra. The District Court 
held that §16C violated the Due Process Clause and the 
Establishment Clause and held § 16C void on its face, Gren- 
del’s Den, Inc. n . Goodwin, 495 F. Supp. 761 (Mass. 1980). 
The District Court rejected appellee’s equal protection argu-
ments, but held that the State’s actions were not immune 
from antitrust review under the doctrine of Parker v. Brown, 
317 U. S. 341 (1943). It certified the judgment to the Court 
of Appeals for the First Circuit pursuant to 28 U. S. C. 
§ 1292, and the Court of Appeals accepted certification.

A panel of the First Circuit, in a divided opinion, reversed 
the District Court on the Due Process and Establishment 
Clause arguments, but affirmed its antitrust analysis, Gren- 
del’s Den, Inc. v. Goodwin, 662 F. 2d 88 (1981).

Appellee’s motion for rehearing en banc was granted and 
the en banc court, in a divided opinion, affirmed the District 
Court’s judgment on Establishment Clause grounds without 
reaching the due process or antitrust claims, Grendel’s Den, 
Inc. v. Goodwin, 662 F. 2d 102 (1981).

B
The Court of Appeals noted that appellee does not contend 

that § 16C lacks a secular purpose, and turned to the question of 
“whether the law ‘has the direct and immediate effect of advanc-
ing religion’ as contrasted with ‘only a remote and incidental 
effect advantageous to religious institutions,’ ” id., at 104 (em-
phasis in original), quoting Committee for Public Education & 
Religious Liberty v. Nyquist, 413 U. S. 756, 783, n. 39 (1973). 
The court concluded that § 16C confers a direct and substantial 
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benefit upon religions by “the grant of a veto power over liq-
uor sales in roughly one million square feet... of what may 
be a city’s most commercially valuable sites,” 662 F. 2d, 
at 105.

The court acknowledged that § 16C “extends its benefits 
beyond churches to schools,” but concluded that the inclusion 
of schools “does not dilute [the statute’s] forbidden religious 
classification,” since § 16C does not “encompass all who are 
otherwise similarly situated to churches in all respects except 
dedication to ‘divine worship.’” Zd., at 106-107 (footnote 
omitted). In the view of the Court of Appeals, this “explicit 
religious discrimination,” id., at 105, provided an additional 
basis for its holding that § 16C violates the Establishment 
Clause.

The court found nothing in the Twenty-first Amendment to 
alter its conclusion, and affirmed the District Court’s holding 
that §16C is facially unconstitutional under the Establish-
ment Clause of the First Amendment.

We noted probable jurisdiction, 454 U. S. 1140 (1982), and 
we affirm.

II
A

Appellants contend that the State may, without impinging 
on the Establishment Clause of the First Amendment, en-
force what it describes as a “zoning” law in order to shield 
schools and places of divine worship from the presence 
nearby of liquor-dispensing establishments. It is also con-
tended that a zone of protection around churches and schools 
is essential to protect diverse centers of spiritual, educa-
tional, and cultural enrichment. It is to that end that the 
State has vested in the governing bodies of all schools, public 
or private, and all churches,8 the power to prevent the issu-

8 Section 16C defines “church” as: “a church or synagogue building dedi-
cated to divine worship”^ (emphasis added). Appellee argues that the 
statute unconstitutionally differentiates between theistic and nontheistic 
religions. We need not reach that issue. For purposes of this appeal, we 
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ance of liquor licenses for any premises within 500 feet of 
their institutions.

Plainly schools and churches have a valid interest in being 
insulated from certain kinds of commercial establishments, 
including those dispensing liquor. Zoning laws have long 
been employed to this end, and there can be little doubt about 
the power of a state to regulate the environment in the vicin-
ity of schools, churches, hospitals, and the like by exercise of 
reasonable zoning laws.

We have upheld reasonable zoning ordinances regulating 
the location of so-called “adult” theaters, see Young v. Amer-
ican Mini Theatres, Inc., 427 U. S. 50, 62-63 (1976); and in 
Grayned v. City of Rockford, 408 U. S. 104 (1972), we recog-
nized the legitimate governmental interest in protecting the 
environment around certain institutions when we sustained 
an ordinance prohibiting willfully making, on grounds adja-
cent to a school, noises which are disturbing to the good order 
of the school sessions.

The zoning function is traditionally a governmental task 
requiring the “balancing [of] numerous competing consider-
ations,” and courts should properly “refrain from reviewing 
the merits of [such] decisions, absent a showing of arbitrari-
ness or irrationality.” Arlington Heights v. Metropolitan 
Housing Dev. Corp., 429 U. S. 252, 265 (1977). See also, 
e. g., Village of Belle Terre v. Boraas, 416 U. S. 1, 7-9 
(1974). Given the broad powers of states under the Twenty- 
first Amendment, judicial deference to the legislative exer-
cise of zoning powers by a city council or other legislative 
zoning body is especially appropriate in the area of liquor 

assume, as did the original panel of the Court of Appeals, that the Massa-
chusetts courts would apply the protections of § 16C to “any building pri-
marily used as a place of assembly by a bona fide religious group,” 662 
F. 2d, at 97, and thereby avoid serious constitutional questions that would 
arise concerning a statute that distinguishes between religions on the basis 
of commitment to belief in a divinity. See Torcaso v. Watkins, 367 U. S. 
488, 495 (1961); Everson v. Board of Education, 330 U. S. 1, 15 (1947).
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regulation. See, e. g., California v. LaRue, 409 U. S. 109 
(1972); California Retail Liquor Dealers Assn. v. Midcal 
Aluminum, Inc., 445 U. S. 97, 106-110 (1980).

However, § 16C is not simply a legislative exercise of zon-
ing power. As the Massachusetts Supreme Judicial Court 
concluded, § 16C delegates to private, nongovernmental enti-
ties power to veto certain liquor license applications, Amo v. 
Alcoholic Beverages Control Comm’n, 377 Mass., at 89, 384 
N. E. 2d, at 1227.4 This is a power ordinarily vested in 
agencies of government. See, e. g., California v. LaRue, 
supra, at 116, commenting that a “state agency ... is itself 
the repository of the State’s power under the Twenty-first 
Amendment.” We need not decide whether, or upon what 
conditions, such power may ever be delegated to nongovern-
mental entities; here, of two classes of institutions to which 
the legislature has delegated this important decisionmaking 
power, one is secular, but one is religious. Under these cir-
cumstances, the deference normally due a legislative zoning 
judgment is not merited.5 6

B
The purposes of the First Amendment guarantees relating 

to religion were twofold: to foreclose state interference with 
the practice of religious faiths, and to foreclose the establish-
ment of a state religion familiar in other 18th-century sys-
tems. Religion and government, each insulated from the 
other, could then coexist. Jefferson’s idea of a “wall,” see 
Reynolds v. United States, 98 U. S. 145, 164 (1879), quoting 
reply from Thomas Jefferson to an address by a committee of

4 This recent construction of the statute by the highest court in Massa-
chusetts is controlling on the meaning of § 16C. See O’Brien v. Skinner, 
414 U. S. 524, 531 (1974).

6 For similar reasons, the Twenty-first Amendment does not justify 
§ 16C. The Twenty-first Amendment reserves power to states, yet here 
the State has delegated to churches a power relating to liquor sales. The 
State may not exercise its power under the Twenty-first Amendment 
in a way which impinges upon the Establishment Clause of the First 
Amendment.
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the Danbury Baptist Association (January 1,1802), reprinted 
in 8 Writings of Thomas Jefferson 113 (H. Washington ed. 
1861), was a useful figurative illustration to emphasize the 
concept of separateness. Some limited and incidental entan-
glement between church and state authority is inevitable in a 
complex modem society, see, e. g., Lemon v. Kurtzman, 403 
U. S. 602, 614 (1971); Walz v. Tax Comm’n, 397 U. S. 664, 
670 (1970), but the concept of a “wall” of separation is a use-
ful signpost. Here that “wall” is substantially breached 
by vesting discretionary governmental powers in religious 
bodies.

This Court has consistently held that a statute must sat-
isfy three criteria to pass muster under the Establishment 
Clause:

“First, the statute must have a secular legislative pur-
pose; second, its principal or primary effect must be one 
that neither advances nor inhibits religion ... ; finally, 
the statute must not foster ‘an excessive government 
entanglement with religion.’” Lemon v. Kurtzman, 
supra, at 612-613, quoting Walz v. Tax Comm’n, supra, 
at 674.

See also Widmar v. Vincent, 454 U. S. 263, 271 (1981); 
Wolman v. Walter, 433 U. S. 229, 236 (1977). Independent 
of the first of those criteria, the statute, by delegating a gov-
ernmental power to religious institutions, inescapably impli-
cates the Establishment Clause.

The purpose of § 16C, as described by the District Court, is 
to “protec[t] spiritual, cultural, and educational centers from 
the ‘hurly-burly’ associated with liquor outlets.” 495 F. 
Supp., at 766. There can be little doubt that this embraces 
valid secular legislative purposes.6 However, these valid 6 

6 In this facial attack, the Court assumes that § 16C actually effectuates 
the secular goal of protecting churches and schools from the disruption as-
sociated with liquor-serving establishments. The fact that Holy Cross 
Church is already surrounded by 26 liquor outlets casts some doubt on the 
effectiveness of the protection granted, however.
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secular objectives can be readily accomplished by other 
means—either through an absolute legislative ban on liq-
uor outlets within reasonable prescribed distances from 
churches, schools, hospitals, and like institutions,7 or by en-
suring a hearing for the views of affected institutions at li-
censing proceedings where, without question, such views 
would be entitled to substantial weight.8

7See California v. LaRue, 409 U. S. 109, 120 (1972) (Stewart, J., 
concurring).

Section 16C, as originally enacted, consisted of an absolute ban on liquor 
licenses within 500 feet of a church or school, see n. 1, supra; and 27 States 
continue to prohibit liquor outlets within a prescribed distance of various 
categories of protected institutions, with certain exceptions and variations: 
Ala. Code § 28-3-17 (1977); Alaska Stat. Ann. § 04.11.410 (1980); Ark. Stat. 
Ann. §48-345 (1977); Colo. Rev. Stat. §12-47-138 (1978); Ga. Code Ann. 
§3-3-21 (1982); Idaho Code §§23-303, 23-913 (1977); Ill. Rev. Stat., ch. 43, 
1127 (Supp. 1980); Ind. Code §7.1-3-21-11 (1982); Kan. Stat. Ann. 
§41-710 (1981); La. Rev. Stat. Ann. §26-280 (West 1975); Md. Ann. Code, 
Art. 2B, §§46B, 47, 52A, 52C (1981 and Supp. 1982); Mich. Comp. Laws 
Ann. §§ 436.17a, 436.17c (1978 and Supp. 1982); Minn. Stat. Ann. §340.14 
(1972 and Supp. 1982); Miss. Code Ann. §67-1-51 (Supp. 1982); Mont. 
Code Ann. § 16-3-306 (1981); Neb. Rev. Stat. §53-177 (1978); N. H. Rev. 
Stat. Ann. § 177:1 (1978); N. M. Stat. Ann. § 60-6B-10 (1981); N. C. Gen. 
Stat. § 18A-40 (1978) (schools); Okla. Stat., Tit. 37, § 534 (1981); R. I. Gen. 
Laws §3-7-19 (Supp. 1982); S. C. Code §61-3-440 (1976); S. D. Codified 
Laws §35-2-6.1 (Supp. 1982); Tex. Alco. Bev. Code Ann., § 109.33 (1978); 
Utah Code Ann. § 16-6-13.5 (Supp. 1981); W. Va. Code § 11-16-12 (1974); 
Wis. Stat. Ann. § 125.68 (West Supp. 1982-1983). The Court does not ex-
press an opinion as to the constitutionality of any statute other than that of 
Massachusetts.

8 Eleven States have statutes or regulations directing the licensing au-
thority to consider the proximity of the proposed liquor outlet to schools or 
other institutions in deciding whether to grant a liquor license: Cal. Bus. & 
Prof. Code Ann. §23789 (West 1964); Conn. Gen. Stat. §30-16 (1981); Del. 
Code Ann., Tit. 4, §543 (1974 and Supp. 1980); Haw. Rev. Stat. §281-56 
(1976); Mich. Comp. Laws Ann. §§ 436.17a, 436.17c (1978 and Supp. 
1982-1983) (certain classes of licenses); N. C. Gen. Stat. § 18A-40 (1978) 
(churches); Ohio Rev. Code Ann. §4303.26 (Supp. 1981); Pa. Stat. Ann., 
Tit. 47, §§4-404, 4432(d) (Purdon 1969 and Supp. 1982); Tenn. Code Ann. 
§ 57-5-105 (Supp. 1982); Va. Code § 4-31 (Supp. 1982); Vt. Liquor Control 
Bd. Regs. 139 (1976).
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Appellants argue that §16C has only a remote and inci-
dental effect on the advancement of religion. The highest 
court in Massachusetts, however, has construed the statute 
as conferring upon churches a veto power over governmental 
licensing authority. Section 16C gives churches the right to 
determine whether a particular applicant will be granted a 
liquor license, or even which one of several competing appli-
cants will receive a license.

The churches’ power under the statute is standardless, call-
ing for no reasons, findings, or reasoned conclusions. That 
power may therefore be used by churches to promote goals 
beyond insulating the church from undesirable neighbors; it 
could be employed for explicitly religious goals, for example, 
favoring liquor licenses for members of that congregation or 
adherents of that faith. We can assume that churches would 
act in good faith in their exercise of the statutory power, see 
Lemon v. Kurtzman, supra, at 618-619, yet § 16C does not by 
its terms require that churches’ power be used in a religiously 
neutral way. “[T]he potential for conflict inheres in the 
situation,” Levitt v. Committee for Public Education, 413 
U. S. 472, 480 (1973); and appellants have not suggested any 
“effective means of guaranteeing” that the delegated power 
“will be used exclusively for secular, neutral, and nonideologi- 
cal purposes. ” Committee for Public Education & Religious 
Liberty v. Nyquist, 413 U. S., at 780.9 In addition, the mere 
appearance of a joint exercise of legislative authority by 
Church and State provides a significant symbolic benefit to 

’Appellants argue that the Beverages Control Commission may reject 
or ignore any objection made for discriminatory or illegal reasons. This 
contention appears flatly contradicted by the Massachusetts Supreme Judi-
cial Court’s own interpretation of the statute, see Arno v. Alcoholic Bever-
ages Control Comm’n, 377 Mass. 83, 90, 92, and n. 23, 384 N. E. 2d 1223, 
1228, 1229, and n. 23 (1979). In any event, an assumption that the Bever-
ages Control Commission might review the decisionmaking of the churches 
would present serious entanglement problems. See Lemon v. Kurtzman, 
403 U. S. 602, 619 (1971); NLRB v. Catholic Bishop of Chicago, 440 U. S. 
490 (1979).
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religion in the minds of some by reason of the power con-
ferred. It does not strain our prior holdings to say that the 
statute can be seen as having a “primary” and “principal” ef-
fect of advancing religion.

Turning to the third phase of the inquiry called for by 
Lemon v. Kurtzman, we see that we have not previously had 
occasion to consider the entanglement implications of a stat-
ute vesting significant governmental authority in churches. 
This statute enmeshes churches in the exercise of substantial 
governmental powers contrary to our consistent interpreta-
tion of the Establishment Clause; “[t]he objective is to pre-
vent, as far as possible, the intrusion of either [Church or 
State] into the precincts of the other.” Lemon v. Kurtzman, 
403 U. S., at 614. We went on in that case to state:

“Under our system the choice has been made that gov-
ernment is to be entirely excluded from the area of reli-
gious instruction and churches excluded from the affairs 
of government. The Constitution decrees that religion 
must be a private matter for the individual, the family, 
and the institutions of private choice, and that while 
some involvement and entanglement are inevitable, lines 
must be drawn.” Id., at 625 (emphasis added).

Our contemporary views do no more than reflect views ap-
proved by the Court more than a century ago:

“ ‘The structure of our government has, for the preserva-
tion of civil liberty, rescued the temporal institutions 
from religious interference. On the other hand, it has 
secured religious liberty from the invasion of the civil 
authority.’” Watson v. Jones, 13 Wall. 679, 730 (1872), 
quoting Harmon v. Dreher, 1 Speers Eq. 87, 120 (S. C. 
App. 1843).

As these and other cases make clear, the core rationale un-
derlying the Establishment Clause is preventing “a fusion of 
governmental and religious functions,” Abington School Dis-
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trict v. Schempp, 374 U. S. 203, 222 (1963). See, e. g., Walz 
v. Tax Comm’n, 397 U. S., at 674-675; Everson v. Board of 
Education, 330 U. S. 1, 8-13 (1947).10 11 The Framers did not 
set up a system of government in which important, dis-
cretionary governmental powers would be delegated to or 
shared with religious institutions.

Section 16C substitutes the unilateral and absolute power 
of a church for the reasoned decisionmaking of a public legis-
lative body acting on evidence and guided by standards, on 
issues with significant economic and political implications. 
The challenged statute thus enmeshes churches in the proc-
esses of government and creates the danger of “[p]olitical 
fragmentation and divisiveness on religious lines,” Lemon v. 
Kurtzman, supra, at 623. Ordinary human experience and a 
long line of cases teach that few entanglements could be more 
offensive to the spirit of the Constitution.11

The judgment of the Court of Appeals is affirmed.

So ordered.

Justi ce  Rehnq ui st , dissenting.
Dissenting opinions in previous cases have commented that 

“great” cases, like “hard” cases, make bad law. Northern 
Securities Co. v. United States, 193 U. S. 197, 400-401 (1904) 
(Holmes, J., dissenting); Nixon v. Administrator of General 

10 At the time of the Revolution, Americans feared not only a denial of 
religious freedom, but also the danger of political oppression through a 
union of civil and ecclesiastical control. B. Bailyn, Ideological Origins of 
the American Revolution 98-99, n. 3 (1967). See McDaniel v. Paty, 435 
U. S. 618, 622-623 (1978). In 18th-century England, such a union of civil 
and ecclesiastical power was reflected in legal arrangements granting 
church officials substantial control over various occupations, including the 
liquor trade. See, e. g., 26 Geo. 2, ch. 31, § 2 (1753) (church officials given 
authority to grant certificate of character, a prerequisite for an alehouse 
license); S. Webb & B. Webb, The History of Liquor Licensing in England, 
Principally from 1700 to 1830, pp. 8, n. 1, 62-67, 102-103 (1903).

11 Appellee also challenges the statute as a violation of due process. In 
light of our analysis we need not and do not reach that claim.
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Services, 433 U. S. 425, 505 (1977) (Burg er , C. J., dissent-
ing). Today’s opinion suggests that a third class of cases— 
silly cases—also make bad law. The Court wrenches from 
the decision of the Massachusetts Supreme Judicial Court the 
word “veto,” and rests its conclusion on this single term. 
The aim of this effort is to prove that a quite sensible Massa-
chusetts liquor zoning law is apparently some sort of sinis-
ter religious attack on secular government reminiscent of 
St. Bartholemew’s Night. Being unpersuaded, I dissent.

In its original form, § 16C imposed a flat ban on the grant of 
an alcoholic beverages license to any establishment located 
within 500 feet of a church or a school. 1954 Mass. Acts, ch. 
569, § 1. This statute represented a legislative determina-
tion that worship and liquor sales are generally not compat-
ible uses of land. The majority concedes, as I believe 
it must, that “an absolute legislative ban on liquor out-
lets within reasonable prescribed distances from churches, 
schools, hospitals, and like institutions,” ante, at 124 (foot-
note omitted), would be valid. See California v. LaRue, 409 
U. S. 109, 120 (1972) (Stewart, J., concurring).

Over time, the legislature found that it could meet its goal 
of protecting people engaged in religious activities from 
liquor-related disruption with a less absolute prohibition. 
Rather than set out elaborate formulae or require an admin-
istrative agency to make findings of fact, the legislature set-
tled on the simple expedient of asking churches to object if a 
proposed liquor outlet would disturb them. Thus, under the 
present version of § 16C, a liquor outlet within 500 feet of a 
church or school can be licensed unless the affected institu-
tion objects. The flat ban, which the majority concedes is 
valid, is more protective of churches and more restrictive of 
liquor sales than the present § 16C.

The evolving treatment of the grant of liquor licenses to 
outlets located within 500 feet of a church or a school seems 
to me to be the sort of legislative refinement that we should 
encourage, not forbid in the name of the First Amendment. 
If a particular church or a particular school located within the
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500-foot radius chooses not to object, the State has quite 
sensibly concluded that there is no reason to prohibit the 
issuance of the license. Nothing in the Court’s opinion 
persuades me why the more rigid prohibition would be con-
stitutional, but the more flexible not.

The Court rings in the metaphor of the “wall between 
church and state,” and the “three-part test” developed in 
Walz v. Tax Comm’n, 397 U. S. 664 (1970), to justify its re-
sult. However, by its frequent reference to the statutory 
provision as a “veto,” the Court indicates a belief that § 16C 
effectively constitutes churches as third houses of the Massa-
chusetts Legislature. See ante, at 125-126. Surely we do 
not need a three-part test to decide whether the grant of ac-
tual legislative power to churches is within the proscription 
of the Establishment Clause of the First and Fourteenth 
Amendments. The question in this case is not whether such 
a statute would be unconstitutional, but whether §16C is 
such a statute. The Court in effect answers this question in 
the first sentence of its opinion without any discussion or 
statement of reasons. I do not think the question is so trivial 
that it may be answered by simply affixing a label to the stat-
utory provision.

Section 16C does not sponsor or subsidize any religious 
group or activity. It does not encourage, much less compel, 
anyone to participate in religious activities or to support reli-
gious institutions. To say that it “advances” religion is to 
strain at the meaning of that word.

The Court states that §16C “advances” religion because 
there is no guarantee that objections will be made “in a reli-
giously neutral way.” Ante, at 125. It is difficult to under-
stand what the Court means by this. The concededly legiti-
mate purpose of the statute is to protect citizens engaging in 
religious and educational activities from the incompatible ac-
tivities of liquor outlets and their patrons. The only way to 
decide whether these activities are incompatible with one an-
other in the case of a church is to ask whether the activities of 
liquor outlets and their patrons may interfere with religious
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activity; this question cannot, in any meaningful sense, be 
“religiously neutral.” In this sense, the flat ban of the origi-
nal § 16C is no different from the present version. Whether 
the ban is unconditional or may be invoked only at the behest 
of a particular church, it is not “religiously neutral” so long as 
it enables a church to defeat the issuance of a liquor license 
when a similarly situated bank could not do the same. The 
State does not, in my opinion, “advance” religion by making 
provision for those who wish to engage in religious activities, 
as well as those who wish to engage in educational activities, 
to be unmolested by activities at a neighboring bar or tavern 
that have historically been thought incompatible.

The Court is apparently concerned for fear that churches 
might object to the issuance of a license for “explicitly reli-
gious” reasons, such as “favoring liquor licenses for members 
of that congregation or adherents of that faith.”* Ante, at 
125. If a church were to seek to advance the interests of its 
members in this way, there would be an occasion to deter-
mine whether it had violated any right of an unsuccessful ap-
plicant for a liquor license. But our ability to discern a risk 
of such abuse does not render § 16C violative of the Estab-
lishment Clause. The State can constitutionally protect 
churches from liquor for the same reasons it can protect them 
from fire, see Walz, supra, at 671, noise, see Grayned v. City 
of Rockford, 408 U. S. 104 (1972), and other harm.

The heavy First Amendment artillery that the Court fires 
at this sensible and unobjectionable Massachusetts statute is 
both unnecessary and unavailing. I would reverse the judg-
ment of the Court of Appeals.

*1 doubt whether there exists a denomination that considers supporting 
the liquor license applications of its members to be a part of its theology. 
However else a church’s goal in objecting to issuance of a liquor license on 
such a basis might be characterized, it would certainly be strictly temporal. 
I note in passing that § 16C does not confer on any church any power to 
obtain a liquor license for anyone.
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In 1974, San Antonio, Tex., negotiated with petitioner railroads to trans-
port to San Antonio coal purchased under long-term contracts in Wyo-
ming for use in the city’s coal-fired electricity generating plants. Be-
cause it was not satisfied with the railroads’ quoted rate for moving the 
coal, San Antonio filed a complaint with the Interstate Commerce Com-
mission (ICC). In 1976, the ICC issued a temporary order, subject to 
modification, establishing a rate of $10.93 per ton. In 1978, on petition 
of the railroads, the ICC ordered the rate raised to $16.12 per ton. But 
both San Antonio and the railroads were dissatisfied, and in 1979 the 
ICC issued a third order resulting in a rate of $17.23 per ton. The rail-
roads then filed tariffs at this rate. Petitions for review of the 1978 and 
1979 orders were filed by all parties in the Court of Appeals for the Dis-
trict of Columbia Circuit, which in 1980 decided that both orders were 
arbitrary and capricious, and accordingly vacated them and remanded to 
the ICC. The parties disagreed about the effect of this decision on the 
filed tariffs pending the ICC’s decision on remand, the railroads continu-
ing to treat the $17.23 rate as the one San Antonio was required to pay, 
and San Antonio claiming that the $10.93 rate was revived. The rail-
roads then asked the Court of Appeals for clarification of its decision. 
Ultimately, after the parties, pending review, had carried on their con-
troversy in other forums, including the ICC, which in 1981 vacated the 
1976 order, the Court of Appeals later in 1981 held that since it was with-
out authority to determine interim policy pending remand proceedings in 
the ICC, the effect of the court’s 1980 decision was necessarily to rein-
state the 1976 order, which was “revived” by the vacation of the 1978 
and 1979 orders, and that therefore tariffs set in excess of the 1976 rate 
were “unlawful” for the period after the court vacated the 1978 and 1979 
orders but before the ICC formally vacated the 1976 order.

Held: The Court of Appeals should have deferred to the ICC on questions 
concerning the applicable rates. Pp. 138-144.

(a) Under the Interstate Commerce Act, primary jurisdiction to de-
termine the reasonableness of rates lies with the ICC. Federal-court 
authority to reject ICC rate orders extends to the orders alone and not 
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to the rates. Where there is a dispute about the appropriate rate, the 
equities favor allowing the carriers’ rate to control pending a decision by 
the ICC, since under the Act the shipper may receive reparations for 
overpayment while the carrier can never be made whole after underpay-
ment. Pp. 138-142.

(b) By declaring that the 1976 rate order was “revived” for the period 
indicated, the Court of Appeals did what a federal court may not do, i. e., 
freeze the rate the railroads charge shippers prior to a decision by the 
ICC as to what a reasonable rate should be. This undermines the ICC’s 
ability to exercise its primary jurisdiction to insure equitable and uni-
form rates. Moreover, the Court of Appeals’ determination requires 
the railroads to accept a return that was considered temporary when it 
was approved in 1976, and “below a maximum reasonable rate” when it 
was modified in 1978. If the court was unsure about the continued vital-
ity of the 1976 order, the more appropriate course would have been to 
remand to the ICC for explanation rather than to undertake itself to con-
strue the order, and in so doing interfere with the ICC’s primary juris-
diction. In striking the 1978 and 1979 orders, the court’s action oper-
ated to leave in effect the rates filed under the ICC’s authority pending 
the ICC’s redetermination of a reasonable rate and subject to repara-
tions to protect the shipper should the ICC find that these rates were too 
high. Pp. 142-144.

211 U. S. App. D. C. Ill, 655 F. 2d 1341, reversed.

Burge r , C. J., delivered the opinion for a unanimous Court.

R. Eden Martin argued the cause for petitioners. With 
him on the briefs were Howard J. Trienens and Thormund 
A. Miller.

Elliott Schulder argued the cause for the federal respond-
ents. With him on the briefs were Solicitor General Lee, 
Deputy Solicitor General Shapiro, John Broadley, Kathleen 
M. Dollar, Robert S. Burk, and Timm L. Abendroth. Wil-
liam L. Slover argued the cause for respondents City of San 
Antonio et al. With him on the brief for respondent San An-
tonio was C. Michael Loftus. Mark White, Attorney Gen-
eral, John W. Fainter, First Assistant Attorney General, 
Richard E. Gray III, Executive Assistant Attorney General, 
and James R. Myers and Stuart Fryer, Assistant Attorneys 
General, filed a brief for respondent State of Texas.
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Chief  Justi ce  Burg er  delivered the opinion of the 
Court.

We granted certiorari to clarify the allocation of authority, 
as between the federal courts and the Interstate Commerce 
Commission, to set and review rates for movements of coal 
by rail.

I

This case arose as a result of a 1972 decision of San Anto-
nio, Tex., acting through its City Public Service Board, to 
substitute coal-generated electricity for natural gas. To-
ward that end, in 1974, San Antonio entered into long-term 
contracts to purchase coal from two suppliers in Campbell 
County, Wyo.; began to construct two coal-fired generating 
units; and initiated negotiations with Burlington Northern 
Inc. and Southern Pacific Transportation Co. for contracts to 
transport coal from Wyoming to the new plants. Although 
the railroads originally quoted San Antonio a rate of $7.90 
per ton for moving coal from Campbell County to San Anto-
nio, economic conditions, which were characterized by rapid 
inflation, required the railroads to raise the rate to $11.90 per 
ton. In May 1975, San Antonio filed a complaint with the In-
terstate Commerce Commission seeking prescription of a just 
and reasonable tariff.

In October 1976, the Commission rendered a decision, San 
Antonio v. Burlington Northern, Inc., 355 I. C. C. 405 (1976) 
(San Antonio I), establishing a rate of $10.93 per ton for the 
San Antonio movement. The Commission emphasized that 
the prescription was temporary by noting: “The public inter-
est requires that, in view of the parties’ inability to reach an 
agreement, a rate be prescribed at this time so that the 
movement may commence. As actual experience is gained, 
the parties may petition for modification of the prescription if 
circumstances warrant.” Id., at 417-418. The order was to 
“continue in full force and effect until the further order of the 
Commission.” Ibid.
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The railroads sought review in the United States Court of 
Appeals for the Eighth Circuit, claiming, inter alia, that the 
Commission had erred in not considering the Railroad Re-
vitalization and Regulatory Reform Act of 1976, Pub. L. 
94-210, 90 Stat. 31 (4-R Act),1 which became effective before 
San Antonio I was announced. The Court of Appeals af-
firmed the Commission, reasoning that since the rate was 
temporary and expressly subject to modification, the parties 
could return to the Commission when guidelines for imple-
menting the 4-R Act were promulgated, Burlington North-
ern, Inc. v. United States, 555 F. 2d 637, 648 (1977).

In June 1977, after six months of operation at the San An-
tonio I rates, the railroads petitioned the Commission for a 
modification of the rate. In October 1977, the Commission 
reopened the San Antonio proceeding, and one year later, is-
sued a new order, San Antonio v. Burlington Northern, 
Inc., 359 I. C. C. 1 (1978) (San Antonio II), finding that 
when compared to other similar movements, the San Anto-
nio I $10.93 rate was “below a maximum reasonable rate 
and that modification of that rate [was] warranted.” 359 
I. C. C., at 7. After making extensive new cost findings and 
applying the ratemaking guidelines of the 4-R Act, the Com-
mission set the maximum rate level at $16.12 per ton.

Both San Antonio and the railroads were dissatisfied with 
this rate and petitioned for reconsideration. In June 1979, a 
third order was issued, San Antonio v. Burlington Northern, 
Inc., 361 I. C. C. 482 (1979) (San Antonio III), which made 
certain modifications in the San Antonio II analysis that re-
sulted in a new maximum rate of $17.23 per ton for the San *

’The 4-R Act changed the regulatory atmosphere in several key re-
spects. Especially relevant here is § 205, which, as codified at 49 U. S. C. 
§ 10704(a)(2) (1976 ed., Supp. IV), instructs the Commission to “make an 
adequate and continuing effort to assist. . . carriers in attaining revenue 
levels” that are “adequate, under honest, economical and efficient manage-
ment, to cover total operating expenses . . . plus a reasonable and eco-
nomic profit or return (or both) on capital employed in the business.”
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Antonio movement. The railroads then filed tariffs at the 
$17.23 rate.

Petitions for review of the San Antonio II and San Anto-
nio III prescriptions were filed in the United States Court of 
Appeals for the District of Columbia Circuit by all the par-
ties. Without expressing an opinion as to whether the rate 
was too high, as San Antonio claimed, or too low, as the rail-
roads urged, in June 1980, the Court of Appeals decided that 
aspects of both the San Antonio II and the San Antonio III 
rate orders were “arbitrary and capricious” and without “de-
fensible rationale.” San Antonio v. United States, 203 U. S. 
App. D. C. 249, 269, 631 F. 2d 831, 851. The Commission’s 
orders were vacated, and the case was remanded to the 
Commission.

It is at this point that the present controversy arose, for 
the parties sharply disagreed about the effect of the Court of 
Appeals’ decision on the filed tariffs pending the Commis-
sion’s decision on remand. Construing the decision as vacat-
ing only the Commission’s orders in San Antonio II and III 
but not the rates that were filed, the railroads continued to 
treat the $17.23 rate as the one which San Antonio was 
required to pay pursuant to 49 U. S. C. §10761 (1976 ed., 
Supp. IV). San Antonio, on the other hand, interpreted the 
Court of Appeals’ decision as vacating the $17.23 rate and re-
viving the rate set by San Antonio I. Accordingly, the ship-
per unilaterally reduced its payments to the $10.93-per-ton 
rate set in 1976.2

Although we might have thought otherwise, it was not 
clear to the railroads what legal action should be taken to 
force San Antonio to pay the filed $17.23 tariff. Several ma-
neuvers were attempted: in its first effort to reestablish San 
Antonio III as the rate applicable to this period, the carriers 

2 For convenience, we continue to refer to the rates as “San Antonio I,” 
“San Antonio II, ” and “San Antonio III” In actual fact, general rate in-
creases, which are not in issue here, have taken effect significantly raising 
each of these rates. See Brief for Petitioners 9, n. 3.
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filed a new tariff in early November 1980. That tariff, which 
would have required San Antonio to prepay at the $17.23 rate 
before coal service would be provided, was suspended by a 
division of the Commission which agreed with San Antonio 
that the Court of Appeals’ decision precluded any rate except 
$10.93.

The railroads asked the Court of Appeals for clarification of 
its decision.3 Pending review, however, the parties carried 
on their controversy in other forums. The railroads again 
attempted to file a tariff in conformity with San Antonio III. 
Although this time the tariff was not suspended or rejected 
by the Commission, San Antonio continued to pay at the San 
Antonio I rate even after the new tariff’s December 1980 ef-
fective date; in addition, it filed a complaint to enforce the 
San Antonio I rate in the United States District Court for 
the Western District of Texas. Before the District Court 
could rule, the railroads countered by filing a petition asking 
the Commission to clarify its refusal to suspend or reject the 
new tariff by declaring that this action amounted to a modifi-
cation of San Antonio I. In addition, the carriers filed a sec-
ond prepayment tariff—which was also accepted by the Com-
mission. Before the Commission could react to the railroads’ 
request for clarification, however, the Texas District Court 
ruled in San Antonio’s favor on an application to preliminarily 
enjoin the railroads from conditioning service on prepayment 
of rates that did not conform with San Antonio I. The rail-
roads appealed to the Court of Appeals for the Fifth Circuit.

In April 1981, while the railroads’ appeal was pending in 
the Fifth Circuit, the Commission finally took the step neces-

3 Initially, the Commission took the position adopted by the panel, 
namely that the Court of Appeals’ decision required the railroads to charge 
at San Antonio I rates. While the petition for clarification was pending, 
however, our decision in Consolidated Rail Corp. v. National Assn, of Re-
cycling Industries, Inc., 449 U. S. 609 (1981) (per curiam), was handed 
down. At about this time, the Commission revised its view to espouse the 
railroads’ position. The Federal Government has thus joined the railroads 
in asking us to overturn the decision of the Court of Appeals.
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sary to end the controversy over what rate applied from the 
time of the June 1980 decision of the Court of Appeals for the 
District of Columbia Circuit. In the context of considering 
the railroads’ request for clarification, the Commission for-
mally vacated its San Antonio I prescription. The order 
stated that in a later proceeding, the Commission would de-
termine “what the maximum reasonable rate should have 
been ... for the period during which the vacated maximum 
rate prescriptions in San Antonio II and III were in effect.” 
San Antonio v. Burlington Northern, Inc., 364 I. C. C. 887, 
894 (1981) (San Antonio IV). Pursuant to 49 U. S. C. 
§ 10327(h) (1976 ed., Supp. IV), this order became effective 
30 days later, in May 1981.

It was at this point that the Fifth Circuit decided the rail-
roads’ appeal of the Texas District Court decision. In its 
holding, that court vacated the preliminary injunction on the 
ground that only the Commission had jurisdiction to enjoin 
railroads from collecting their filed tariff rate. In addition, 
that court denied an application by San Antonio for a stay of 
the Commission’s San Antonio IV decision, San Antonio v. 
Burlington Northern, Inc., 650 F. 2d 49, clarified, 652 F. 2d 
422 (1981). Thus, when the Commission’s San Antonio IV 
decision became effective in May 1981, San Antonio finally 
began to pay for the shipment of its coal at the carriers’ tariff 
rate of $17.23 per ton.4

One month later, on June 30, 1981, the Court of Appeals 
for the District of Columbia Circuit issued the clarification of 
its 1980 holding. 211 U. S. App. D. C. Ill, 655 F. 2d 1341. 
It is this clarification that is under review here. Citing Con-
solidated Rail Corp. v. National Assn, of Recycling Indus-
tries, Inc., 449 U. S. 609 (1981) (per curiam), and Atchison, 

4 In the period in dispute, from June 1980, when the Court of Appeals 
vacated the San Antonio II and III orders, to May 1981, when the Com-
mission formally vacated the San Antonio I prescription, San Antonio’s 
failure to pay the tariff rate resulted in a savings to it—and a loss to the 
railroads—of over $19 million. See Brief for Federal Respondents 6.
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T. & S. F. R. Co. v. Wichita Board of Trade, 412 U. S. 800 
(1973), the Court of Appeals held that since it was without 
authority to determine interim policy pending remand pro-
ceedings in the Commission, the effect of the court’s 1980 de-
cision was necessarily to reinstate San Antonio I, which was 
“revived” by the vacation of San Antonio II and III. 211 
U. S. App. D. C., at 114, 655 F. 2d, at 1344. Tariffs set in 
excess of the San Antonio I rate were therefore declared 
“unlawful” for the period after the court vacated San Anto-
nio II and III but before the Commission formally vacated 
San Antonio I. 211 U. S. App. D. C., at 113, 655 F. 2d, at 
1343. We granted certiorari. 455 U. S. 988 (1982).5

We agree that Consolidated Rail and Wichita Board of 
Trade control this case, but these holdings require federal 
courts to defer to the Commission on questions concerning 
the applicable rates; accordingly, we reverse.

II
In recent years, we have had four occasions to consider 

federal courts’ authority to alter rail rates regulated by the 
Interstate Commerce Act. In the first of these, Arrow 
Transportation Co. v. Southern R. Co., 372 U. S. 658 (1963), 
a railroad faced with declining revenues had attempted to 
lower its rates, and the issue before us was whether a Fed-
eral District Court had the power to enjoin this reduction at 
the request of competitors of the railroad and those who 
shipped by rail. Affirming the District Court’s denial of an 
injunction, we held that Congress, in the Interstate Com-
merce Act, meant to “vest in the Commission the sole and ex-
clusive power to suspend” the rates. Id., at 667.

6 San Antonio argues that the railroads’ failure to petition for certiorari 
within 90 days after rehearing was denied on the June 1980 judgment de-
prives this Court of jurisdiction. Because the June 1981 decision “re- 
solve[d] a genuine ambiguity in a judgment previously rendered” and dealt 
with a question which was not “plainly and properly settled with finality,” 
FTC v. Minneapolis-Honeywell Regulator Co., 344 U. S. 206, 211-212 
(1952) (footnote omitted), we plainly have jurisdiction.
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We noted several reasons for this rule. First, a review of 
the legislative history of the 1910 amendments to the Inter-
state Commerce Act demonstrated that Congress was dissat-
isfied with the nonuniformity in rates and inequities that 
resulted from the 1887 Interstate Commerce Act’s failure to 
give the Commission power to grant injunctive relief. We 
noted that the authority to suspend rates granted the Com-
mission by the 1910 amendments would not cure the problem 
unless the suspension power was exclusive. Id., at 664.

Second, we held that court-ordered injunctive relief would 
interfere with the careful way in which the Commission’s sus-
pension power takes into account the need of the carrier to 
receive a reasonable rate of return, and the desire of the ship-
per to pay only what is lawful. Unlike an injunction, a sus-
pension order is limited to seven months’ duration. Id., at 
665-666. The shippers, on the other hand, are fully pro-
tected by the reparation provision which requires carriers to 
reimburse shippers if the Commission later determines that 
the filed tariff was unreasonable. Id., at 666.

Finally, we emphasized that court-ordered injunctions 
were inconsistent with the congressional intent to vest rate-
making decisions in the Commission, stating:

“Congress meant to foreclose a judicial power to inter-
fere with the timing of rate changes which would be out 
of harmony with the uniformity of rate levels fostered 
by the doctrine of primary jurisdiction.” Id., at 668. 
(Emphasis in original.)

Ten years later, we again considered a federal court’s 
power to enjoin rail rates in United States v. SCRAP, 412 
U. S. 669 (1973). There we reversed a three-judge District 
Court that had enjoined the Commission from permitting sur-
charges on shipments of recycled goods. We rejected the ar-
gument that injunctive relief could be granted under author-
ity conferred by the National Environmental Policy Act, 42 
U. S. C. §4331 et seq., stating that “to grant an injunction in 
the present context, even though not based upon a substan-
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tive consideration of the rates, would directly interfere with 
the Commission’s decision as to when the rates were to go 
into effect, and would ignore our conclusion in Arrow. . . .” 
412 U. S., at 697. (First emphasis added; other in original.) 

A third case, Wichita Board of Trade, supra, stated our 
position in even stronger terms. There the Commission had 
approved certain rate increases but failed, in the District 
Court’s view, to explain its reasoning adequately. In addi-
tion to vacating the order and remanding the case for re-
consideration by the Commission, the District Court enjoined 
the railroads from charging the rates that had been approved 
in the order. Although we affirmed the remand to the Com-
mission, we nevertheless reversed as to the injunction, reit-
erating the views we expressed in Arrow that a federal court 
has no jurisdiction to enter an order that operates to fix 
rates.

“The only consequence of suspending [an] order is that 
the railroads may not rely, in some subsequent proceed-
ing, on a Commission finding that the proposed rates 
were just and reasonable. . . .

“Carriers may put into effect any rate that the Com-
mission has not declared unreasonable. . . . Suspension 
of the Commission’s order thus does not in itself pre-
clude the carriers from implementing a new rate.” 412 
U. S., at 818-819. (Emphasis added.)

Again we noted that Congress channeled all rate decisions 
to the Commission in the first instance, id., at 820; that court- 
ordered relief interferes with the delicate balance the Act 
strikes between the competing interests of shipper and car-
rier, ibid.; and that the equities favor allowing the railroads 
to charge more than the Commission may ultimately find rea-
sonable because the Act gives the shippers a right to repara-
tions while no such protection is given to the carriers, id., at 
823.

We now turn to our recent holding in Consolidated Rail, 
supra, which both parties appear to concede states the con-
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trolling law. There the Commission fixed rates for recycled 
materials. On review, the Court of Appeals revoked the 
rate increases, remanded to the Commission to determine a 
rate structure incorporating the standards set forth in the 
4-R Act, and enjoined new rates until after the Commission’s 
reconsideration. In reversing this holding summarily, we 
held:

“The authority to determine when any particular rate 
should be implemented is a matter which Congress has 
placed squarely in the hands of the Commission. Arrow 
Transportation Co. v. Southern R. Co., 372 U. S. 658, 
662-672 (1963). . . . [T]here is no basis in our prior deci-
sions for the revocation order or for the injunction 
against further increases. Tf a reviewing court cannot 
discern [the Commission’s] policies, it may remand the 
case to the agency for clarification and further justifica-
tion. . . . When a case is remanded on the ground that 
the agency’s policies are unclear, an injunction ordinarily 
interferes with the primary jurisdiction of the Commis-
sion.’ Atchison, T. & S. F. R. Co. v. Wichita Board of 
Trade, 412 U. S. 800, 822 (1973). . . .” 449 U. S., at 
612. (Emphasis added.)

To recapitulate, our cases stand for three propositions: 
(1) under the Interstate Commerce Act, primary jurisdiction to 
determine the reasonableness of rates lies with the Commis-
sion, see also Arizona Grocery Co. v. Atchison, T. & S. F. R. 
Co., 284 U. S. 370, 384 (1932); (2) federal-court authority to 
reject Commission rate orders for whatever reason extends to 
the orders alone, and not to the rates themselves, cf. 28 
U. S. C. § 2349(a) (“The court of appeals. . . has exclusive ju-
risdiction to make. . . a judgment determining the validity of, 
and enjoining;... the order of the agency”) (emphasis added); 
(3) where there is a dispute about the appropriate rate, the 
equities favor allowing the carrier’s rate to control pending 
decision by the Commission, since under the Act, the shipper 
may receive reparations for overpayment while the carrier 
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can never be made whole after underpayment. 49 U. S. C. 
§ 11705(b)(3) (1976 ed., Supp. IV).6 Cf. Atlantic Coast Line 
R. Co. v. Florida, 295 U. S. 301 (1935).

Ill
We can discern no basis to distinguish this case from 

Arrow, SCRAP, Wichita Board of Trade, and Consolidated 
Rail, supra. By entering an order declaring that the San 
Antonio 1 rate order was “revived” for the period June 
1980-May 1981, the Court of Appeals did that which we have 
said a federal court may not do: i. e., freeze the rate that rail-
roads charge shippers prior to a decision by the Commission 
as to what a reasonable rate should be. That approach un-
dermines the Commission’s ability to exercise the primary ju-
risdiction delegated to it by Congress to insure equitable and 
uniform rates. More important, the determination requires 
the railroads to accept a return that was considered tempo-
rary when it was approved in 1976, and “below a maximum 
reasonable rate” when it was modified in 1978. This result 
would be inequitable in the best of times, but the impact is 
particularly acute in a period of high inflation and changing 
regulatory standards.7

Because the reparations provisions do not apply to both 
shippers and carriers, losses suffered by the carriers cannot 
be recovered. Carriers are not adequately protected by 
their authority under §§ 10761 and 10762 to file a new rate or 
their right under § 10327(g) to petition the Commission to

6 Under § 207(d)(2) of the Staggers Rail Act of 1980, Pub. L. 96-448, 94 
Stat. 1907, 49 U. S. C. § 10707(d)(2) (1976 ed., Supp. IV), the carrier can 
also receive reparations. This right is limited, however, to underpay-
ments resulting from the Commission’s suspension of a tariff; it does not 
apply where, as here, a court has prevented the carrier from collecting a 
higher tariff.

7 See, e. g., 4-R Act, discussed in n. 1, supra; Staggers Rail Act of 1980, 
Pub. L. 96-448, 94 Stat. 1895, supra. Both statutes are directly relevant 
in the determination of a reasonable rate for the San Antonio coal move-
ment; neither was considered in San Antonio I.
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modify its “revived” rate order, as San Antonio urges. It is 
arguable—and in other proceedings, San Antonio has so 
claimed, see Brief for Petitioners 38-39—that before either 
action can take effect, the party adversely affected may ask 
for a hearing pursuant to Arizona Grocery, supra. A ple-
nary hearing necessarily causes delay, and even if it did not, 
action by the Commission usually will not be effective until 30 
days have elapsed after its order is served, § 10327(h).

The claim is made that the Court of Appeals was powerless 
to achieve a different result because, under § 10704(a)(1), the 
only rate the railroads could legally charge was the rate pre-
scribed by the Commission. Since the Commission pre-
scribed a rate in San Antonio I, the argument is that this is 
the rate the railroads must charge. We disagree. San An-
tonio I was by its terms limited to “continue in full force 
and effect until . . . further order of the Commission,” 355 
I. C. C., at 418. Absent a contrary indication from the 
Commission, San Antonio II terminated the vitality of San 
Antonio I.s

Moreover, if the court was unsure about the continued vi-
tality of San Antonio I, the more appropriate course would 
have been to remand to the Commission for explanation 
rather than to undertake itself to construe the order, and in 
so doing to interfere with the Commission’s primary jurisdic-
tion, contrary to important congressional policies.8 9

8 San Antonio makes much of the dictionary definitions of “modify” and 
“vacate.” While ordinary meanings are not insignificant in statutory con-
struction, San Antonio has not cited a single case under the Interstate 
Commerce Act making this distinction.

9 Another way in which the Court of Appeals might have minimized in-
terference with congressional objectives would have been to construe its 
own opinion as vacating only the Commission’s new rate calculations and 
not the Commission’s conclusion that the San Antonio I rate was too low. 
See 28 U. S. C. § 2349(a), allowing the court to enjoin or set aside “in whole 
or part, the order of the agency.” Cf. Atchison, T. & S. F. R. Co. v. 
Wichita Board of Trade, 412 U. S. 800, 822 (1973).
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The existence of a 1976 rate prescription does not require a 
result different from the result reached in Consolidated Rail. 
San Antonio II and III each in turn vacated the prescription 
which preceded it. In striking the orders in San Antonio II 
and III, the court’s action operated to leave in effect the rates 
filed under the Commission’s authority pending the Commis-
sion’s redetermination of a reasonable rate and subject al-
ways to reparations to protect the shipper should the Com-
mission find that these rates were too high.10

The June 30, 1981, judgment of the Court of Appeals is

Reversed.

10 Because we find that Consolidated Rail mandates this result, we need 
not reach the railroads’ claim that the decision of the Court of Appeals is 
inconsistent with the filed rate doctrine.
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XEROX CORP. v. COUNTY OF HARRIS, TEXAS, ET al .

APPEAL FROM THE COURT OF CIVIL APPEALS OF TEXAS, 
FIRST SUPREME JUDICIAL DISTRICT

No. 81-1489. Argued November 10, 1982—Decided December 13, 1982

Appellant, a New York corporation that manufactures and sells copying 
machines, shipped machine parts manufactured in this country to Mexico 
City, Mexico, for assembly by its affiliate there. After assembly, the 
copiers were transported by a customs bonded trucking company to a 
customs bonded warehouse in Houston, Tex., where they were segre-
gated from other merchandise and stored while awaiting sale and ship-
ment to appellant’s affiliates in Latin America. None of these copiers 
were ever sold to customers for domestic use, but remained under the 
continuous control and supervision of the United States Customs Service 
from the time they entered the warehouse until they cleared United 
States Customs at their export ports. In 1977, both the city of Houston 
and Harris County (appellees) assessed ad valorem personal property 
taxes on the copiers stored in the Houston warehouse. Appellant 
sought declaratory and injunctive relief in state court, claiming that the 
taxes were unconstitutional. Appellees counterclaimed for the taxes as-
sessed. The trial court entered judgment for appellant, holding that the 
taxes violated the Import-Export and Commerce Clauses of the Con-
stitution. The Texas Court of Civil Appeals reversed and granted judg-
ment to appellees on their counterclaims, holding that the taxes violated 
neither Clause of the Constitution and, alternatively, that the trial court 
had violated state law in granting injunctive relief.

Held:
1. This Court has jurisdiction over the appeal under 28 U. S. C. 

§ 1257(2). Notwithstanding appellees’ argument that this Court lacks 
jurisdiction because the Court of Civil Appeals’ decision reversing the 
grant of an injunction rested on an independent and adequate state 
ground, an indispensable predicate to the award of judgment to appel-
lees on their counterclaims was a determination that the taxes were per-
missible under the Federal Constitution. P. 149.

2. State property taxes, such as those involved here, on goods stored 
under bond in a customs warehouse are pre-empted by Congress’ com-
prehensive regulation of customs duties. Under the customs system, 
established pursuant to Congress’ powers under the Commerce Clause, 
imports may be stored duty free in Government-supervised bonded 
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warehouses for prescribed periods, and during such periods may be 
withdrawn and reexported without payment of duty. Only if the goods 
are withdrawn for domestic sale or stored beyond the prescribed period 
does any duty become due. Congress created such duty-free enclaves 
under federal control in order to encourage merchants here and abroad 
to make use of American ports as transshipment centers for goods in for-
eign trade. It would not be compatible with the comprehensive scheme 
Congress enacted to effect these goals if the states were free to tax such 
goods while they were lodged temporarily in Government-regulated 
bonded storage in this country. Cf. McGoldrick v. Gulf Oil Corp., 309 
U. S. 414. Pp. 150-154.

619 S. W. 2d 402, reversed and remanded.

Burg er , C. J., delivered the opinion of the Court, in which Brenn an , 
Whi te , Mars ha ll , Blackmu n , Rehn qu ist , Stev en s , and O’Conn or , 
JJ., joined. Powe ll , J., filed a dissenting opinion, post, p. 155.

Alfred H. Hoddinott, Jr., argued the cause and filed briefs 
for appellant.

Cheryl Helena Chapman argued the cause for appellees. 
With her on the brief for appellee City of Houston was Jay D. 
Howell, Jr. John J. Greene filed a brief for appellee County 
of Harris.*

Chief  Justi ce  Burg er  delivered the opinion of the 
Court.

We noted probable jurisdiction to decide whether a state 
may impose nondiscriminatory ad valorem personal property 
taxes on imported goods stored under bond in a customs 
warehouse and destined for foreign markets. The Texas 
Court of Civil Appeals held such taxes constitutional.

I
Appellant Xerox Corp, is a New York corporation engaged 

in the business of manufacturing and selling business ma-
chines. Its operations span the globe, and it has established

* James F. Gossett filed a brief for the International Association of As-
sessing Officers as amicus curiae.
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affiliates in foreign countries to facilitate foreign sales. It 
has assembly plants and production facilities in Mexico.

Xerox manufactured parts for copying machines in Colo-
rado and New York which were shipped to Mexico City, 
Mexico, for assembly by its affiliate there. The copiers as-
sembled in Mexico were designed for sale in the Latin Ameri-
can market, and all printing on the machines and instructions 
accompanying them were in Spanish or Portuguese. Most of 
the copiers operated on electric current of 50 cycles per sec-
ond, rather than the 60 cycles per second that is standard in 
the United States. Many of the copiers assembled by appel-
lant’s affiliate in Mexico City were not approved by either 
United Laboratories or the Canadian Standards Association, 
as required for sale in the United States. To convert the 
copiers for domestic sale would have cost approximately $100 
per copier.

After assembly in Mexico, the copiers were transported by 
a customs bonded trucking company to the Houston Terminal 
Warehouse in Houston, Tex.,1 a Class 3 customs bonded 
warehouse. There they were stored for periods ranging 
from a few days to three years while awaiting sale and ship-
ment to Xerox affiliates in Latin America. The copiers 
remained in the warehouse, segregated from other merchan-
dise, until a shipment order was received. When Xerox re-
ceived an order, it would transport the copiers under bond to 
either the Port of Houston or the Port of Miami, where they 
were loaded on board vessels for shipment to Latin America. 
The copiers remained under the continuous control and su-
pervision of the United States Customs Service from the 
time they entered the bonded warehouse until they cleared 

1 Until 1974, Xerox shipped its Mexican-assembled copiers to the Free 
Trade Zone of Panama, where they were stored tax free. In 1974, rising 
anti-American sentiment in Panama led Xerox to seek another storage fa-
cility. It settled on the Houston warehouse because of the excellent port 
facilities in the Port of Houston.
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United States Customs at the Port of Houston or the Port of 
Miami for export.2

None of the copiers assembled in Mexico and stored in 
Houston were ever sold to customers for domestic use; all 
were ultimately sold abroad. Consequently, Xerox paid no 
import duties on them.3

The local authorities did not assess any taxes on the copiers 
stored under customs bond in 1974 and 1975. In 1977, the 
city of Houston4 assessed ad valorem personal property 
taxes of $156,728 on the copiers stored in the Houston ware-
house during 1977.5 The County of Harris6 followed suit, 
assessing $55,969 in taxes for 1977 and also assessing $48,426 
in back taxes for 1976, for a total of $104,395.

As soon as Xerox learned that the local authorities in-
tended to tax its Mexican-assembled copiers, it shipped all 
the machines to a foreign trade zone in Buffalo, N. Y., from 
which it continued to fill orders for shipment to Latin 
America.

2 Goods stored in customs bonded warehouses are under the “joint cus-
tody” of the warehouse proprietor and the United States Customs Service. 
The United States Customs Service is “in charge” of the warehouse and all 
work performed there is under its “supervision.” 19 U. S. C. § 1555.

8 At the time in question, 19 U. S. C. § 1557(a) permitted the storage of 
imported goods for up to three years in a customs bonded warehouse with-
out payment of an import duty. The importer was required to post a bond 
for the value of the duty. At the end of the three years, the goods could 
be withdrawn for domestic sale upon payment of the duty owed, or could 
be withdrawn for reexport without payment of any duty. In 1978, the 
time limit on the storage period was extended from three years to five 
years. Customs Procedural Reform and Simplification Act of 1978, Pub. 
L. 95-410, § 108(b)(1), 92 Stat. 892, 19 U. S. C. § 1557(a) (1976 ed., Supp. 
V).

4 Houston assesses and collects taxes for itself and the Houston Inde-
pendent School District.

8 In 1976 and 1977, Xerox paid a total of approximately $1,817,000 in ad 
valorem taxes to appellees for copiers located in Texas for domestic use.

6 Harris County assesses and collects taxes for itself, the State of Texas, 
and other local taxing authorities.
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Declaratory and injunctive relief was sought in state court 
both from the taxes already assessed and such taxes as appel-
lees might impose in the future. Xerox claimed that the 
taxes in question were unconstitutional because they violated 
the Import-Export Clause and the Commerce Clause of the 
Constitution. Art. I., § 10, cl. 2; Art. I, §8, cl. 3. Appellees 
counterclaimed for the taxes assessed.

The trial court held that the taxes assessed by appellees 
violated both the Import-Export and Commerce Clauses, and 
it granted judgment to Xerox. The Texas Court of Civil 
Appeals, First District, reversed, holding that the taxes 
violated neither the Import-Export Clause nor the Com-
merce Clause. 619 S. W. 2d 402 (1981). Alternatively, it 
held that the trial court had violated Texas Rule of Civil Pro-
cedure 683 in granting injunctive relief. Finally, it granted 
judgment to appellees on their counterclaims in the amount 
of $131,311 plus penalties and interest to Harris County and 
$156,728 plus penalties and interest to the city of Houston. 
The Texas Supreme Court denied Xerox’s application for a 
writ of error and this appeal followed. We noted probable 
jurisdiction, 456 U. S. 913 (1982), and we reverse.

II
A

A preliminary question is whether this Court has jurisdic-
tion over the appeal. Appellees argue that this Court lacks 
jurisdiction since the decision of the Texas court reversing 
the grant of an injunction rested on an independent and ade-
quate state ground. However, an indispensable predicate to 
an award of judgment to the appellees on their counterclaims 
was a determination that the taxes at issue were permissible 
under the United States Constitution; the Texas Court of 
Civil Appeals so held. It is not claimed that any independ-
ent and adequate state-law ground supports that holding. 
We therefore have jurisdiction to review that judgment. 28 
U. S. C. § 1257(2).
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B
Pursuant to its powers under the Commerce Clause, Con-

gress established a comprehensive customs system which 
includes provisions for Government-supervised bonded ware-
houses where imports may be stored duty free for prescribed 
periods. At any time during that period the goods may be 
withdrawn and reexported without payment of duty. Only 
if the goods are withdrawn for domestic sale or stored be-
yond the prescribed period does any duty become due. 19 
U. S. C. § 1557(a) (1976 ed., Supp. V). While the goods are 
in bonded warehouses they are in the joint custody of the 
United States Customs Service and the warehouse propri-
etor and under the continuous control and supervision of the 
local customs officers. 19 U. S. C. § 1555. Detailed regula-
tions control every aspect of the manner in which the ware-
houses are to be operated. 19 CFR §§ 19.1-19.6 (1982).

Government-regulated, bonded warehouses have been a link 
in the chain of foreign commerce since “a very early period 
in our history.” Fabbri v. Murphy, 95 U. S. 191, 197 (1877). 
A forerunner of the present statute was the Warehousing 
Act of 1846, 9 Stat. 53. A major objective of the ware-
housing system was to allow importers to defer payment of 
duty until the goods entered the domestic market or were 
exported. The legislative history explains that Congress 
sought to reinstate

“the sound though long neglected maxim of Adam Smith, 
‘That every tax ought to be levied at the time and in the 
manner most convenient for the contributor to pay it;’ 
[by providing] that the tax shall only be paid when the 
imports are entered for consumption . . . H. R. Rep. 
No. 411, 29th Cong., 1st Sess., 3 (1846).

The Act stimulated foreign commerce by allowing goods in 
transit in foreign commerce to remain in secure storage, duty 
free, until they resumed their journey in export. The geo-
graphic location of the country made it a convenient place for
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transshipment of goods within the Western Hemisphere and 
across both the Atlantic and the Pacific. A consequence of 
making the United States a center of world commerce was 
that

“our carrying trade would be vastly increased; that ship-
building would be stimulated; that many foreign markets 
would be supplied, wholly or in part, by us with mer-
chandise now furnished from the warehouses of Europe; 
that the industry of our seaports would be put in greater 
activity; [and] that the commercial transactions of the 
country would be facilitated . . . .” Cong. Globe, 29th 
Cong., 1st Sess., App. 792 (1846) (remarks of Sen. Dix).

To these ends, Congress was willing to waive all duty on 
goods that were reexported from the warehouse, and to de-
fer, for a prescribed period, the duty on goods destined for 
American consumption. This was no small sacrifice at a time 
when customs duties made up the greater part of federal rev-
enues,7 but its objective was to stimulate business for Ameri-
can industry and work for Americans.

In short, Congress created secure and duty-free enclaves 
under federal control in order to encourage merchants here 
and abroad to make use of American ports. The question is 
whether it would be compatible with the comprehensive 
scheme Congress enacted to effect these goals if the states 
were free to tax such goods while they were lodged tem-
porarily in Government-regulated bonded storage in this 
country.

In McGoldrick v. Gulf Oil Corp., 309 U. S. 414 (1940), the 
City of New York sought to impose a sales tax on imported 
petroleum that was refined into fuel oil in New York and sold 
as ships’ stores to vessels bound abroad. The crude oil was 

7 In 1846, approximately 90% of all federal revenues were derived from 
customs duties. U. S. Bureau of Census, Historical Statistics of the 
United States, Colonial Times to 1970, Part 2, p. 1106 (Bicentennial ed. 
1975) (customs accounted for $26,713,000 out of total federal revenues of 
$29,700,000).
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imported under bond and refined in a customs bonded manu-
facturing warehouse and was free from all duties. We 
struck down the state tax, finding it pre-empted by the con-
gressional scheme. Id., at 429.

The Court determined that the purpose of the exemption 
from the tax normally laid upon importation of crude petro-
leum was “to encourage importation of the crude oil for 
[refinement into ships’ stores] and thus to enable American 
refiners to meet foreign competition and to recover trade 
which had been lost by the imposition of the tax.” Id., at 
427; see also id., at 428. The Court went on to note that, in 
furtherance of this purpose,

“Congress provided for the segregation of the imported 
merchandise from the mass of goods within the state, 
prescribed the procedure to insure its use for the in-
tended purpose, and by reference confirmed and adopted 
customs regulations prescribing that the merchandise, 
while in bonded warehouse, should be free from state 
taxation.” Id., at 428-429.

The Court concluded that
“the purpose of the Congressional regulation of the com-
merce would fail if the state were free at any stage of the 
transaction to impose a tax which would lessen the com-
petitive advantage conferred on the importer by Con-
gress, and which might equal or exceed the remitted im-
port duty.” Id., at 429.

In so deciding, the Court expressly declined to rely on the 
customs regulation “prescribing the exemption from state 
taxation,” holding that the regulation merely stated “what is 
implicit in the Congressional regulation of commerce pres-
ently involved.” Ibid.3

’Here, a footnote in the regulations governing customs bonded ware-
houses specifically provided that “[i]mported goods in bonded warehouses 
are exempt from taxation or judicial process of any State or subdivision 
thereof.” 19 CFR § 19.6(c), n. 11 (1982). A recent amendment to the 
regulations deleted this footnote on November 1, 1982, effective Decern-
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The analysis in McGoldrick applies with full force here. 
First, Congress sought, in the statutory scheme reviewed in 
McGoldrick, to benefit American industry by remitting du-
ties otherwise due. The import tax on crude oil was remitted 
to benefit oil refiners employing labor at refineries within the 
United States, whose products would not be sold in domestic 
commerce. Here, the remission of duties benefited those 
shippers using American ports as transshipment centers. 
Second, the system of customs regulation is as pervasive for 
the stored goods in the present case as it was in McGoldrick 
for the refined petroleum. In both cases, the imported 
goods were segregated in warehouses under continual federal 
custody and supervision. Finally, the state tax was large 
enough in each case to offset substantially the very benefits 
Congress intended to confer by remitting the duty.9 In 
short, freedom from state taxation is as necessary to the con-
gressional scheme here as it was in McGoldrick.

Although there are factual distinctions between this case 
and McGoldrick, they are distinctions without a legal differ-
ence. We can discern no relevance to the issue of congres-
sional intent in the fact that the fuel oil in McGoldrick could 
be sold only as ships’ stores whereas Xerox had the option to 
pay the duty and withdraw the copiers for domestic sale, or 
that in McGoldrick the city sought to impose a sales tax and 
here appellees assessed a property tax.

A similar conclusion was reached in District of Columbia v. 
International Distributing Corp., 118 U. S. App. D. C. 71, 
331 F. 2d 817 (1964). There, the Court of Appeals held that 
a wholesaler of imported alcoholic beverages was not liable 

ber 1, 1982. 47 Fed. Reg. 49370. The Treasury Department offered no 
explanation for the amendment. The deletion of footnote 11 without 
explanation does not alter our conclusion that the ad valorem taxes here 
are pre-empted by the statutory scheme.

’The fair market value of the copiers located in the Houston warehouse 
on January 1, 1977, was $9,015,690. The duty remitted by the United 
States on these copiers amounted to $540,000. By comparison, the appel-
lees here sought to impose taxes on the copiers for the year 1977 amount-
ing to $211,112. App. 12a-15a, 25a.
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for District of Columbia excise taxes on the sale of such bev-
erages to foreign embassies while the beverages were stored 
in a customs bonded warehouse. The court reasoned that 
Congress intended to make customs bonded warehouses fed-
eral enclaves free of state taxation and that although the im-
ported goods were physically within the District of Columbia, 
they were not subject to its taxing jurisdiction until they 
were removed from the warehouse. Since the sales took 
place prior to removal, the District could not tax those sales. 
The Court of Appeals quoted with approval the following lan-
guage of the Tax Court:

“ ‘The idea of bonded warehouses and their use by the 
United States custom authorities negatives the proposi-
tion that at the time of sale the alcoholic beverages were 
in the possession of the petitioner [the corporation]. 
True it is that the private bonded warehouse was physi-
cally in the District of Columbia; and the liquors were 
stored therein; and in that sense they were in the Dis-
trict. In law, however, they were still without that ju-
risdiction, and did not become subject thereto until they 
had been withdrawn from the private bonded warehouse 
and removed from the control of the customs official.’” 
Id., at 73-74, 331 F. 2d, at 819-820.

International Distributing Corp, merely confirms what this 
Court said in 1877 in Fabbri v. Murphy, 95 U. S., at 197-198: 
“Congress did not regard the importation as complete while 
the goods remained in the custody of the proper officers of 
customs.”

Accordingly, we hold that state property taxes on goods 
stored under bond in a customs warehouse are pre-empted by 
Congress’ comprehensive regulation of customs duties.

Ill
It is unnecessary for us to consider whether, absent con-

gressional regulation, the taxes here would pass muster 
under the Import-Export Clause or the Commerce Clause.
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The judgment of the Texas Court of Civil Appeals is re-
versed, and the case is remanded for proceedings not incon-
sistent with this opinion.

Reversed and remanded.
Justi ce  Powell , dissenting.
Since 1799 the United States has permitted importers to 

post a customs bond in lieu of immediate payment of customs 
duties on imported goods. Today the Court holds that these 
goods stored in customs-bonded warehouses also are exempt 
from state property taxation. This holding would be unre-
markable were it based on any evidence of congressional in-
tent, but such support is lacking. The Court instead finds 
that state taxation is incompatible with the purposes of the 
federal customs-bonded warehousing system.

Customs-bonded storage enables importers to defer paying 
customs duties until the goods are ready for domestic sale or 
to avoid paying duties altogether if the goods are reexported. 
The Court correctly observes that Congress’ ultimate pur-
pose has been to encourage imports and enhance the position 
of the United States as a center of international trade. I am 
not persuaded, however, that nondiscriminatory state tax-
ation of customs-bonded goods is incompatible with this 
purpose.

The Court attributes significance to the “pervasive” sys-
tem of customs regulation of stored goods, ante, at 153, but 
fails to explain how this affects a State’s power to tax. The 
purpose of the regulation is to guarantee the security of fed-
eral revenues. The owner of customs-bonded goods eventu-
ally must pay the customs duties or reexport the goods. The 
warehousing system enables the Federal Government to 
monitor the removal of bonded goods for sale or export and 
ensure that duties are paid when due. A State’s imposition 
of an ad valorem tax does not impair this function. The “per-
vasive” regulation of the manner in which customs-bonded 
goods are stored and withdrawn, therefore, is simply imma-
terial to the validity of state taxation of those goods.
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The Court also argues that state taxation of customs- 
bonded goods would frustrate the congressional purpose of 
encouraging foreign trade with the United States. It as-
serts that appellees’ taxes are large enough “to offset sub-
stantially the very benefits Congress intended to confer by 
remitting the duty.” Ibid. It seems to me that the word 
“offset” in this context is misused. If a State were to impose 
a special tax on property stored in customs-bonded ware-
houses, perhaps such a tax could be viewed as “offsetting” 
the benefits of storage. An importer deciding whether to 
use the warehouses would weigh the amount saved through 
remission of duties against the amount expended to pay the 
property tax. In this case, however, the county and city, 
acting pursuant to state law, impose the same ad valorem 
taxes no matter where the property is stored. An importer 
deciding whether to bring imported goods into Texas there-
fore knows that while the goods are in storage he will have to 
pay the property tax whether or not he uses a customs- 
bonded warehouse. The value to him of using customs- 
bonded storage is the full amount of the savings from deferral 
or avoidance of duties—precisely the benefit Congress ex-
pressly has provided in order to encourage merchants to 
bring business to the United States.

The Court accepts appellant’s argument that a tax exemp-
tion for goods in customs-bonded warehouses reduces import-
ers’ costs and thereby furthers the federal interest in encour-
aging trade. But the Court itself acknowledges that state 
legislation should be pre-empted only where “necessary” to 
achieve a congressional purpose. Ibid. No showing has 
been made that this standard is met here. Duty-free stor-
age and exemption from state property taxation are inde-
pendent policies for promoting foreign trade. Congress 
quite reasonably may choose one policy, as it has done, with-
out choosing the other.

The Court relies primarily on McGoldrick v. Gulf Oil 
Corp., 309 U. S. 414 (1940), in which the Court invalidated a



XEROX CORP. v. COUNTY OF HARRIS 157

145 Powel l , J., dissenting

city tax on the sale of fuel oil from a customs-bonded manu-
facturing warehouse to foreign-bound vessels. McGoldrick 
does not control this case. As the Court concedes, see ante, 
at 152, McGoldrick did not hold that the warehousing system 
and customs regulations alone mandated pre-emption of state 
taxation. Rather, a key factor was that Congress expressly 
had exempted from federal taxation the imported petroleum 
that was refined in the bonded warehouses for sale to foreign- 
bound vessels as ships’ stores. The explicit congressional 
purpose “to enable American refiners to meet foreign compe-
tition,” 309 U. S., at 427, provided a basis on which to infer 
congressional intent to pre-empt state taxation. There is no 
analogous federal tax exemption here, nor any evidence of 
congressional intent to encourage meeting of foreign compe-
tition. All that exists is the warehousing system itself, and 
for the reasons stated above I find this insufficient.

Nor do I find merit in appellant’s constitutional arguments. 
Appellees’ taxes do not violate the Commerce Clause, as they 
are “applied to an activity with a substantial nexus with the 
taxing State, [are] fairly apportioned, [do] not discriminate 
against interstate commerce, and [are] fairly r lated to the 
services provided by the State.” Complete Auto Transit, 
Inc. v. Brady, 430 U. S. 274, 279 (1977). Nor do these non- 
discriminatory ad valorem taxes violate the Import-Export 
Clause, Art. I, §10, cl. 2. See Michelin Tire Corp. v. 
Wages, 423 U. S. 276 (1976).

Appellant notes that Michelin Tire left open the possibility 
that even nondiscriminatory property taxes may not be im-
posed on goods that still are in transit. But appellant’s copi-
ers were stored for up to three years, and under current law 
they could have been stored for up to five years. 19 U. S. C. 
§ 1557(a) (1976 ed., Supp. V). The only conceivable basis for 
the view that these goods remain “in transit” is that Con-
gress has so provided. I cannot agree that Congress has en-
dowed customs-bonded goods with indefinite immunity from 
nondiscriminatory state-authorized local property taxation.
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During their prolonged period of storage, appellant’s goods 
benefited from police and fire protection and the various 
other services provided by the county and city. “[T]he State 
is simply making the imported goods pay their own way, as 
opposed to exacting a fee merely for ‘the privilege of moving 
through a State.’” Washington Revenue Dept. n . Associa-
tion of Washington Stevedoring Cos., 435 U. S. 734, 764 
(1978) (Powell , J., concurring in part and concurring in 
result) (quoting Michelin Tire Corp. n . Wages, supra, at 
290). The Import-Export Clause never was intended to ex-
empt imported goods in these circumstances.

I would affirm the judgment of the Texas Court of Civil 
Appeals.
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CITY OF PORT ARTHUR, TEXAS v. UNITED 
STATES ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA

No. 81-708. Argued October 6, 1982—Decided December 13, 1982

Under § 5 of the Voting Rights Act of 1965, a covered State or political sub-
division, such as appellant city of Port Arthur, must obtain federal pre-
clearance of a change in its voting practices or procedures either from 
the Attorney General or by obtaining a declaratory judgment from the 
District Court for the District of Columbia that the proposed change has 
neither the purpose nor the effect of denying the right to vote on account 
of race. In 1977 and 1978, Port Arthur was consolidated with two 
neighboring cities and annexed an incorporated area, with the result that 
the percentage of the black population within Port Arthur’s borders de-
creased from 45.21% to 40.56%. Appellant ultimately filed a § 5 suit in 
the District Court, seeking approval of the consolidations and the annex-
ation, and of a proposed expansion of its City Council from seven mem-
bers (including a mayor), who had been previously elected at large by 
majority vote, to a nine-member Council. After the rejection of earlier 
electoral plans, appellant submitted a plan involving election of council-
men from four single-member districts, two of which included black ma-
jorities; election of two members from two other districts, each of which 
consisted of two of the four single-member districts, and one of which 
had a black majority; and at-large election of two other members from 
the latter two districts and of the mayor. All Council seats would be 
governed by a majority-vote rule, requiring runoffs if none of the candi-
dates received a majority of the votes cast. Although concluding that 
the expansion of Port Arthur’s borders could not be denied preclearance 
as being discriminatory in purpose, the District Court held that the elec-
toral plan could not be approved under § 5 because it insufficiently neu-
tralized the adverse impact upon minority voting strength that resulted 
from the expansion. However, the court stated that if the plan were 
modified to eliminate the majority-vote requirement with respect to the 
two nonmayoral, at-large candidates, and to permit election to those two 
seats to be made by a plurality vote, the court would consider the defect 
remedied and would offer its approval.

Held: The District Court did not exceed its authority in conditioning clear-
ance of the electoral plan on the elimination of the majority-vote require-
ment. Pp. 165-168.



160 OCTOBER TERM, 1982

Opinion of the Court 459 U. S.

(a) Section 5 does not forbid all expansion of municipal borders that 
dilute the voting power of particular groups in the community. How-
ever, such an expansion can be approved only if modifications in the 
electoral plan, calculated to neutralize to the extent possible any adverse 
effect on the political participation of minority groups, are adopted. 
Pp. 165-166.

(b) The District Court did not err in holding that the majority-vote 
requirement as to the nonmayoral, at-large council seats must be elimi-
nated in order to sufficiently dispel the impact of Port Arthur’s expan-
sion on the relative political strength of the black community. Whether 
the plan adequately reflected black political strength in the enlarged city 
is not an issue that is determinable with mathematical precision. Since 
the plan undervalued to some extent the political strength of the black 
community, eliminating the majority-vote requirement was an under-
standable adjustment. And, even if the electoral scheme might other-
wise be said to reflect the political strength of the minority community, 
elimination of the majority-vote element was a reasonable hedge against 
the possibility that the scheme contained a purposefully discriminatory 
element. Pp. 166-168.

Affirmed.

Whit e , J., delivered the opinion of the Court, in which Burg er , C. J., 
and Bren na n , Mars ha ll , Blackmu n , and Stev en s , JJ., joined. Pow -
ell , J., filed a dissenting opinion, in which Rehn qu ist  and O’Conno r , 
JJ., joined, post, p. 169.

Robert Q. Keith argued the cause for appellant. With him 
on the briefs was James Douglas Welch.

Carter G. Phillips argued the cause for appellees. With 
him on the brief for the United States were Solicitor General 
Lee, Assistant Attorney General Reynolds, Deputy Solici-
tor General Wallace, Jessica Dunsay Silver, and Marie E. 
Klimesz. Elizabeth K. Julian, Michael M. Daniel, William 
L. Robinson, Norman J. Chachkin, Elizabeth C. Petit, and 
Don Floyd filed a brief for appellees Douglas et al.

Justic e  White  delivered the opinion of the Court.
Section 5 of the Voting Rights Act of 1965, 79 Stat. 439, as 

amended, 42 U. S. C. § 1973c, requires that when a State or
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political subdivision covered by the Act1 adopts or seeks to 
administer any change in its standards, practices, or proce-
dures with respect to voting, it must obtain a preclearance 
either from the Attorney General of the United States or by 
obtaining a declaratory judgment from the District Court for 
the District of Columbia that the proposed change has nei-
ther the purpose nor the effect of denying or abridging the 
right to vote on account of race.1 2 Perkins v. Matthews, 400 
U. S. 379 (1971), held that changes in the boundary lines of a 
city by annexations that enlarge the number of eligible voters 
are events covered by §5. The question in this case is 
whether the District Court for the District of Columbia cor-

1 It is undisputed that the city of Port Arthur is a political subdivision to 
which § 5 is applicable. See 28 CFR, p. 461, Appendix (1982).

2 Section 5, as set forth in 42 U. S. C. § 1973c, in relevant part provides 
as follows:

“Whenever a State or political subdivision with respect to which the pro-
hibitions set forth in section 1973b(a) of this title based upon determina-
tions made under the first sentence of section 1973b(b) of this title are in 
effect shall enact or seek to administer any voting qualification or pre-
requisite to voting, or standard, practice, or procedure with respect to vot-
ing different from that in force or effect. . . such State or subdivision may 
institute an action in the United States District Court for the District of 
Columbia for a declaratory judgment that such qualification, prerequisite, 
standard, practice, or procedure does not have the purpose and will not 
have the effect of denying or abridging the right to vote on account of 
race or color, or in contravention of the guarantees set forth in section 
1973b(f )(2) of this title, and unless and until the court enters such judg-
ment no person shall be denied the right to vote for failure to comply with 
such qualification, prerequisite, standard, practice, or procedure: Provided, 
That such qualification, prerequisite, standard, practice, or procedure may 
be enforced without such proceeding if the qualification, prerequisite, stand-
ard, practice, or procedure has been submitted by the chief legal officer 
or other appropriate official of such State or subdivision to the Attorney 
General and the Attorney General has not interposed an objection within 
sixty days after such submission, or upon good cause shown, to facilitate 
tate an expedited approval within sixty days after such submission, the At-
torney General has affirmatively indicated that such objection will not be 
made.”
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rectly held that the electoral plan for the Port Arthur, Tex., 
City Council could not be approved under § 5 because it insuf-
ficiently neutralized the adverse impact upon minority voting 
strength that resulted from the expansion of the city’s bor-
ders by two consolidations and an annexation.

I
In December 1977, the city of Port Arthur, Tex., consoli-

dated with the neighboring cities of Pear Ridge and Lake 
View. Six months later, the city annexed Sabine Pass, an 
incorporated area. As a result of these expansions of the 
city’s borders, the percentage of the black population in Port 
Arthur decreased from 45.21% to 40.56%. Blacks of voting 
age constituted 35% of the population of the enlarged city.3

Prior to the expansions, the city was governed by a seven-
member Council, including a mayor, each member being 
elected at large by majority vote. Each member except the 
mayor was required to reside in a specific district of the city. 
Members were elected for staggered terms. Following the 
two consolidations, the City Council passed an ordinance add-
ing an eighth member to the Council, while retaining the 
at-large system with residency requirements. After the 
annexation of Sabine Pass, the city further proposed that the 
Council be expanded to nine members, with at-large elections 
as before. The two consolidations and the annexation, to-
gether with the proposed changes in the governing system, 
were submitted to the Attorney General for preclearance

3 The preannexation and postannexation percentages are based on the 
1980 census. The figure for the percentage of blacks in the voting age 
population is an estimate, which the District Court derived by extrapolat-
ing from the 1970 census data. The 1970 census showed that at that time 
34.6% of the voting age population was black while 40.01% of the general 
population was black. The District Court itself noted the dangers of ex-
trapolation, but explained that both parties had suggested the procedure 
for determining the percentage of the current voting age population that is 
black. Port Arthur also has a Hispanic community, which comprises 
6.30% of the enlarged city’s population.
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pursuant to §5 of the Voting Rights Act. The Attorney 
General refused preclearance, suggesting, however, that he 
would reconsider if the Council members were elected from 
fairly drawn single-member districts.

As §5 permitted it to do, the city then filed suit in the 
United States District Court for the District of Columbia 
seeking a declaratory judgment that the expansions and the 
nine-member plan did not have the purpose or effect of deny-
ing or abridging the right to vote on account of color or race 
within the meaning of § 5. While that suit was pending, the 
city approved by referendum the “4-4-1” plan, calling for 
four members to be elected from single-member districts, 
four to be elected at large from residency districts identical to 
the single-member districts, and the ninth member, the 
mayor, to be elected at large without any residency require-
ment.4 That plan, like the previous plans, required a major-
ity vote to elect each Council member. The city then moved 
to amend its complaint so as to seek a declaratory judgment 
as to the legality of the 4-4-1 plan.

The District Court concluded that because there were 
legitimate purposes behind the annexation and the consoli-
dations, those actions, under City of Richmond v. United 
States, 422 U. S. 358 (1975), could not be denied preclearance 
as discriminatory in purpose. 517 F. Supp. 987 (1981). Be-
cause the expansions had substantially reduced the relative 
political strength of the black population, however, it was 
necessary for preclearance that the postexpansion electoral 
system be found to satisfy the requirements of § 5. The Dis-
trict Court held that neither the first nine-member plan nor 
the 4-4-1 plan measured up, not only because each was 
adopted with a discriminatory purpose, but also because in 
the context of the severe racial bloc voting characteristic of 
the recent past in the city neither plan adequately reflected 

4 The United States unsuccessfully sought to enjoin the referendum 
election before a three-judge court in the Eastern District of Texas. 
United States v. City of Port Arthur, No. B-80-216-CA (Sept. 5, 1980).
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the minority’s potential political strength in the enlarged 
community as required under City of Rome v. United States, 
446 U. S. 156 (1980); City of Richmond v. United States, 
supra; and City of Petersburg v. United States, 354 F. Supp. 
1021 (DC 1972), summarily aff’d, 410 U. S. 962 (1973).

Soon after this decision, the city and the United States 
jointly submitted to the court for approval the “4-2-3” elec-
toral plan. Under this scheme, the city would be divided 
into four single-member districts, Districts 1 through 4. 
District 5, comprising Districts 1 and 4 would elect another 
member, as would District 6, which combined Districts 2 and 
3. Three additional members would be elected at large, one 
each from Districts 5 and 6, the third at-large seat to be occu-
pied by the mayor and to have no residency requirement. 
All Council seats would be governed by the majority-vote 
rule, that is, runoffs would be required if none of the candi-
dates voted on received a majority of the votes cast. Blacks 
constituted a majority in Districts 1 and 4, 79% and 62.78% 
respectively, as well as a 70.83% majority of the fifth district 
combining the two majority black districts. The sixth dis-
trict was 10.98% black. Although the United States ex-
pressed reservations about the at-large and majority-vote 
features, its position was that neither of these aspects of the 
plan warranted a denial of preclearance.

After response to and oral argument upon the submission, 
the District Court concluded “that the proposed plan insuffi-
ciently neutralizes the adverse impact upon minority voting 
strength which resulted from the expansion of Port Arthur’s 
borders.” App. 87a. The court added, however, that if the 
plan were modified to eliminate the majority-vote require-
ment with respect to the two nonmayoral, at-large candi-
dates, and to permit election to these two seats to be made by 
a plurality vote, the court “would consider the defect reme-
died and offer our approval.” Id., at 87a-88a. This appeal 
followed, the basic submission being that under § 5 and the 
controlling cases the District Court exceeded its authority in
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conditioning clearance of the 4-2-3 plan on the elimination of 
the majority-vote requirement.5 We noted probable juris-
diction. 455 U. S. 917 (1982).

II
Perkins v. Matthews, 400 U. S. 379 (1971), held that 

annexations by a city are subject to § 5 preclearance because 
increasing the number of eligible voters dilutes the weight of 
the votes of those to whom the franchise was limited before 
the annexation and because the right to vote may be denied 
by dilution or debasement just as effectively as by wholly 
prohibiting the franchise. It soon became clear, however, 
that § 5 was not intended to forbid all expansions of municipal 
borders that could be said to have diluted the voting power of 
particular groups in the community. In City of Petersburg 
v. United States, supra, the annexation of an area with a 
heavy white majority resulted in reducing the black commu-
nity from majority to minority status. The District Court 
held that the annexation could nevertheless be approved but 
“only on the condition that modifications [in the electoral 
plan] calculated to neutralize to the extent possible any ad-
verse effect upon the political participation of black voters 
are adopted, i. e., that the [city] shift from an at-large to a 
ward system of electing its city councilmen.” 354 F. Supp., 
at 1031. We affirmed summarily. 410 U. S. 962 (1973).

Later, in City of Richmond v. United States, supra, we 
expressly reaffirmed Petersburg, recognizing that the Peters-
burg annexation enhanced the power of the white majority to 

5 The city argues that the District Court was required to approve a plan 
jointly submitted by the city and the Attorney General. The Voting 
Rights Act, however, assigns primary responsibility to the District Court 
to determine whether a change in voting procedures violates §5. Pre-
clearance by the Attorney General may obviate a court suit, but here the 
Attorney General was acting in the capacity of a litigant when he joined the 
city in submitting a plan for the court’s consideration. In that posture, 
neither the Attorney General, the city, nor both of them together could dic-
tate the court’s conclusion as to the acceptability of the plan under § 5.
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exclude Negroes from the city council but stating that such a 
consequence “would be satisfactorily obviated if at-large 
elections were replaced by a ward system of choosing council-
men.” 422 U. S., at 370. It was our view that a fairly de-
signed ward plan “would not only prevent the total exclusion 
of Negroes from membership on the council but would afford 
them representation reasonably equivalent to their political 
strength in the enlarged community.” Ibid. We applied 
these principles in City of Richmond. There, the annexation 
of a heavily white area reduced the black population of the 
city from 52% to 42%, and the electoral proposal submitted 
for preclearance replaced the prior system of at-large elec-
tions with a single-member plan under which blacks would be 
in a substantial majority in four of the nine councilmanic dis-
tricts. We held that as long as the ward system fairly 
reflected the strength of the Negro community as it existed 
after the annexation, preclearance under §5 should be 
granted. Under such a plan, “Negro power in the new city 
[would not be] undervalued, and Negroes [would] not be 
underrepresented on the council.” Id., at 371. The annex-
ation could not, therefore, be said to have the effect of deny-
ing or abridging the right to vote on account of race within 
the meaning of § 5.

In the case before us, Port Arthur was a party to two 
consolidations and an annexation. Because the areas taken 
into the city were predominantly white, the relative percent-
age of blacks in the enlarged city was substantially less than 
it was before the expansions. The District Court refused 
preclearance because in its view the postexpansion electoral 
system did not sufficiently dispel the adverse impact of the 
expansions on the relative political strength of the black com-
munity in Port Arthur. The city submits that this judgment 
was in error under Petersburg and Richmond.

Richmond, however, involved a fairly drawn, single-mem-
ber district system that adequately reflected the political 
strength of the black community in the enlarged city. The
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plan was consequently an acceptable response to the annex-
ation’s adverse impact on minority voting potential. It does 
not necessarily follow that the mixed single-member and 
at-large system at issue in this case sufficiently dispelled the 
impact of Port Arthur’s expansions on the relative political 
strength of the black community. The District Court con-
cluded that although the 4-2-3 system provided a black ma-
jority in three councilmanic districts, it was necessary also 
to eliminate the majority-vote requirement with respect to 
the two nonmayoral at-large council positions. For several 
reasons, we cannot say that the District Court erred in this 
respect.

First, whether the 4-2-3 plan adequately reflected the 
political strength of the black minority in the enlarged city is 
not an issue that is determinable with mathematical preci-
sion. Because reasonable minds could differ on the question 
and because the District Court was sitting as a court of 
equity seeking to devise a remedy for what otherwise might 
be a statutory violation, we should not rush to overturn its 
judgment. Cf. Swann v. Charlotte-Mecklenburg Board of 
Education, 402 U. S. 1, 15 (1971).

Second, the 4-2-3 plan undervalued to some extent the 
political strength of the black community: one-third of the 
Council seats was to be elected from black majority districts, 
but blacks constituted 40.56% of the population of the en-
larged city and 35% of the voting age population. In light of 
this fact, eliminating the majority-vote requirement was an 
understandable adjustment. As the District Court well un-
derstood, the majority-vote rule, which forbade election by a 
plurality, would always require the black candidate in an at- 
large election, if he survived the initial round, to run against 
one white candidate. In the context of racial bloc voting 
prevalent in Port Arthur, the rule would permanently fore-
close a black candidate from being elected to an at-large seat. 
Removal of the requirement, on the other hand, might en-
hance the chances of blacks to be elected to the two at-large 
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seats affected by the District Court’s conditional order but 
surely would not guarantee that result. Only if there were 
two or more white candidates running in a district would a 
black have any chance of winning election under a plurality 
system. We cannot say that insisting on eliminating the 
majority-vote rule in the two at-large districts would either 
overvalue black voting strength in Port Arthur or be incon-
sistent with Richmond.

Third, even if the 4-2-3 electoral scheme might otherwise 
be said to reflect the political strength of the minority com-
munity, the plan would nevertheless be invalid if adopted for 
racially discriminatory purposes, i. e., if the majority-vote re-
quirement in the two at-large districts had been imposed for 
the purpose of excluding blacks from any realistic opportu-
nity to represent those districts or to exercise any influence 
on Council members elected to those positions. City of 
Richmond v. United States, 422 U. S., at 378-379. The Dis-
trict Court made no finding that the 4-2-3 plan was tainted 
by an impermissible purpose; but it had found that the two 
preceding plans, the first nine-member plan and the 4-4-1 
plan, had been adopted for the illicit purpose of preventing 
black candidates from winning election. The court had also 
found that the majority-vote requirement was a major means 
of effectuating this discriminatory end. When it was then 
presented with the 4-2-3 plan retaining the requirement for 
the two nonmayoral at-large seats, the Court conditioned ap-
proval on eliminating the majority-vote element. It seems 
to us that in light of the prior findings of discriminatory pur-
pose such action was a reasonable hedge against the possibil-
ity that the 4-2-3 scheme contained a purposefully discrimi-
natory element. On balance, we cannot fault the judgment 
of the District Court.

The judgment of the District Court is accordingly

Affirmed.
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Justi ce  Powell , with whom Justi ce  Rehnqui st  and 
Just ice  O’Conn or  join, dissenting.

The Court affirms the District Court’s order, concluding 
that although the 4-2-3 plan ensures proportional repre-
sentation for the black voting age population, a district 
court nevertheless is free under §5—in the exercise of a 
newly perceived equitable jurisdiction—to require a city to 
“enhance” the chances of increased minority representation 
on a city’s governing body. In this case, the perceived en-
hancement would be that a plurality, rather than a majority 
election requirement, would give black citizens a better 
chance of capturing—in addition to the three district seats 
assured them—the two at-large seats. Ante, at 167-168? 
Because the Court’s decision is irreconcilable with City 
of Richmond v. United States, 422 U. S. 358 (1975), and 
authorizes a standardless equitable jurisdiction in district 
courts, I dissent.

I
In City of Richmond, the city annexed territory reducing 

the percentage of the city’s black population from 52% to 
42%. After the Attorney General refused to preclear sub-
mitted election plans, he and the city came to an agreement 
and jointly submitted a plan for approval to the District 
Court for the District of Columbia. The District Court 
rejected this plan, because the city had failed to “minimiz[e] 
the dilution of black voting power to the greatest possible 
extent.” Id., at 367. This Court, in an opinion by Justi ce  
Whi te , vacated the District Court’s order, holding that a 
district court must accept a new electoral plan for the en-
larged municipality as long as it “fairly reflects the strength 
of the Negro community as it exists after the annexation” and

1 The Court has recognized that a majority-vote requirement in at-large 
elections, unless adopted as a change for discriminatory purposes, is a valid 
and long-accepted practice “that is followed by literally thousands of mu-
nicipalities and other local governmental units throughout the Nation.” 
See City of Mobile v. Bolden, 446 U. S. 55, 60 (1980) (plurality opinion). 
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“would afford [it] representation reasonably equivalent to 
[its] political strength in the enlarged community.” Id., at 
370-371. See City of Rome v. United States, 446 U. S. 156, 
187 (1980), aff’g 472 F. Supp. 221, 245 (DC 1979); City of 
Rome, supra, at 188 (Blac kmu n , J., concurring); United 
Jewish Organizations n . Carey, 430 U. S. 144, 160 (1977) 
(opinion of Whi te , J.); Beer v. United States, 425 U. S. 130, 
139, n. 11 (1976). In dissent, Justi ce  Brenn an  stated that 
he would find the dilutive effect of an annexation cured only 
by an election plan “calculated to neutralize to the extent pos-
sible any adverse effect upon the political participation of 
black voters.” 422 U. S., at 389.

In this case, the city expanded its boundaries by annexation 
and consolidation.2 This resulted in reducing the percent-
age of its black population from 45.21% to 40.56%. The elec-
toral plan for the enlarged city, submitted to the Attorney 
General under §5 of the Voting Rights Act of 1965, was dis-
approved both by the Attorney General and then by the Dis-
trict Court for the District of Columbia. Following negotia-
tions, the Attorney General and the city reached agreement

2 The District Court acknowledged benefits for the entire population 
from consolidation:
“Port Arthur . . . was extremely interested in maintaining a population 
in excess of 50,000 so as to remain entitled as a matter of right to funds 
from federal agencies including the Department of Housing and Urban 
Development (‘HUD’). Were the population to decrease below the 50,000 
level, HUD would diminish the amount of the direct grant by one-third 
each year; in the fourth year, the City would have to [compete] with other 
applicants for discretionary awards. Since 1975, . . . there was evidence 
that the municipal population was [declining towards] the 50,000 mark. . . . 
Having already annexed all of the adjacent black communities, the City 
turned to Pear Ridge, Lakeview and Griffing Park.

“. . . Although the City would be required to provide services to the new 
residents, it was anticipated that the additional cost would be minimal and 
greatly outweighed by the increased tax revenue. . . . Furthermore, Port 
Arthur hoped that the increased visibility resulting from consolidation 
would attract new businesses and thereby create new jobs.” 517 F. Supp. 
987, 999 (1981) (footnote omitted).
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that the 4-2-3 electoral plan—at issue in this case—complied 
with the requirements of the Voting Rights Act. Accord-
ingly, the plan was jointly submitted by the Attorney Gen-
eral and the city to the District Court for its approval. 
Under this plan, the city’s 35% black voting age population 
was assured of 33% of the City Council positions, i. e., three 
of nine members.

The District Court rejected the agreed upon plan in a brief 
order because, in words reminiscent of Justi ce  Bren nan ’s  
dissent in City of Richmond, it “insufficiently neutralizes the 
adverse impact upon minority voting strength.” App. 87a. 
The court added, however, that it would approve the plan 
were it modified “so as to provide for the election of the two 
non-mayoral, at-large representatives by plurality vote,” 
ibid., a condition to approval that the Attorney General had 
expressly considered and found not to be required by the 
Act.

I find the Court’s decision in City of Richmond and in this 
case fundamentally inconsistent, because the proportional 
representation assured by the 4-2-3 plan must, by definition, 
“afford [blacks] representation reasonably equivalent to their 
political strength in the enlarged community.” 422 U. S., at 
370-371. Cf. United Jewish Organizations, supra, at 169 
(Bren nan , J., concurring in part) (“[T]he very definition of 
proportional representation precludes either underrepresen-
tation or overrepresentation . . .”). Apparently in an effort 
to justify its decision, the Court states that the agreed 4-2-3 
plan “undervalued to some extent the political strength of the 
black community.” Ante, at 167. No support for this state-
ment is cited, and none is found in the record.3 The District 

3 In interim elections held in 1981, the city’s electorate chose three 
black Council members. In fact, the city notes that it is now governed 
by a Council consisting of four blacks and five whites. Reply Brief for 
Appellant 6.

The Court seems to rely on two factors for its conclusion: a slight dif-
ferential between the percentage of black seats and the percentage of black 
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Court made no such finding and the Government, in its sub-
mission to the District Court, expressly asserted that the 
city’s plan “would appear to provide the minority community 
with a fair opportunity to obtain ‘representation reasonably 
equivalent to their political strength in the enlarged commu-
nity.’ City of Richmond v. United States, 422 U. S. 358, 370 
(1975).” App. 79a-80a. The black intervenors also agreed 
at the time of the submission that “the plan does approach af-
fording blacks representation reasonably equivalent to their 
voting strength in the at-large community . . . .” Id., 
at 83a.

II
Furthermore, the Court’s decision finds no support in any 

prior decision of this Court. The theory that political
voting age population; and a larger differential between the percentage of 
black seats and the percentage of the black population. There is a prefer-
ence for voting age population statistics, see United Jewish Organizations 
v. Carey, 430 U. S. 144, 164, n. 23 (1977) (opinion of WHITE, J.), because 
they are more “probative” of the “electoral potential of the minority com-
munity,” City of Rome v. United States, 446 U. S. 156, 186, n. 22 (1980), 
than population statistics. Even if the Court were to rely on population 
statistics here, this Court’s formulations reflect the recognition that it 
would be unreasonable, if not impossible, to require cities to devise voting 
plans that afford minorities representation precisely proportional to their 
political strength in the jurisdiction. Indeed, the Court has indicated that 
proportional representation would be found in circumstances quite similar 
to those presented here. See Beer v. United States, 425 U. S. 130, 159, 
n. 19 (1976) (Mars ha ll , J., dissenting) (approving representation/voting 
age population differential of 6%).

Moreover, the Court’s conclusion that the 4-2-3 plan will “permanently 
foreclose” blacks from being elected to either of the at-large seats, ante, at 
167, ignores the dynamics of the region, to which the facts of this case at-
test. With 35% of the voting age population composed of black citizens, it 
is politically naive to think that these citizens will not have significant—and 
indeed often decisive—influence in the election of at-large Council mem-
bers. The results in numerous state and local elections demonstrate the 
political power of such a large and cohesive segment of the electorate. See 
J. Wilkinson, Harry Byrd and the Changing Face of Virginia Politics, 
1945-1966, p. 346 (1968) (“By the middle of the 1960’s . . . Negroes 
provided balance-of-power ballots [in Virginia and] elsewhere in the 
South . . .”).
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strength should be enhanced, rather than preserved, is new 
doctrine. It is a view Congress has never embraced, and 
indeed one that the 1982 extension of the Voting Rights Act 
fairly can be viewed as rejecting.4 Moreover, although I do 
not question the power of a district court to disagree with the 
Attorney General’s construction of the Act, it does not follow 
that the District Court was “sitting as a court of equity,” 
ante, at 167, and had the power to require political enhance-
ment. We are interpreting and applying a statute that vests 
no such open-ended jurisdiction in any court.

In the first six months of this year, the Department of 
Justice received approximately 8,709 applications for pre-
clearance of voting changes under § 5, an average of 66 per 
working day.5 6 Congress, with the approval of the Presi-
dent, has recently reaffirmed the authority of Department of 
Justice personnel to exercise this extensive control over state 
and local political decisions. The sheer volume of applica-
tions for preclearance makes imperative the prescribing of 
predictable standards. Proportional representation, what-
ever its theoretical and practical limitations may be in a na-
tion with populations as diverse and mobile as that of the 
United States, is at least an objective standard, and when it 

4 Section 3 of the Voting Rights Act Amendments of 1982, Pub. L. 
97-205, 96 Stat. 131, 42 U. S. C. § 1973b (1982 ed.), states that a violation 
has been established if it is shown, “based on the totality of circumstances,” 
that the political processes “are not equally open to [blacks].” The amend-
ment expressly provides that “[t]he extent to which members of a pro-
tected class have been elected to office ... is one circumstance which may 
be considered . . . .” The Senate Committee Report stated:

“Electoral devices, including at-large elections, per se would not be sub-
ject to attack under Section 2. They would only be vulnerable if, in the 
totality of circumstances, they resulted in the denial of equal access to the 
electoral process. [T]he presence of minority elected officials is a recog-
nized indicator of access to the process . . . .” S. Rep. No. 97-417, p. 16 
(1982).

6 See U. S. Dept, of Justice, Civil Rights Division, Voting Rights Sec-
tion, Number of Changes Submitted under Section 5 and Reviewed 
by the Department of Justice, By State and Year, 1965—June 30, 1982 
(unpublished).
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is found to exist in a §5 case—whether deemed necessary 
under the Act or not—it should be dispositive. The Court 
today, however, finds for the first time a standardless equita-
ble discretion in the District Court for the District of Colum-
bia to impose requirements in addition to proportional repre-
sentation. This leaves the responsible authorities in the 
State and communities under the Act—as well as the Attor-
ney General—without guidance as to the requirements of § 5.

Ill
The Court’s discussion of discriminatory purpose as provid-

ing some support for the District Court’s “effects” determina-
tion is disquieting for a number of reasons. First, as the 
Court notes, the District Court made no finding that the 
4-2-3 plan was tainted by an impermissible purpose. Sec-
ond, the District Court expressly found that no discrimina-
tory motive prompted the city’s annexation of the three 
jurisdictions involved. 517 F. Supp. 987, 1019-1021 (DC 
1981). Third, the factors that led the District Court to con-
clude that the earlier 8-0-1 and 4-4-1 plans had been adopted 
for a discriminatory purpose have no bearing on the question 
whether the city was similarly motivated when it adopted the 
4-2-3 plan at a later time and pursuant to good-faith negotia-
tions with the Attorney General. Finally, the Government 
concedes that purpose is not a factor in this case.6 Indeed, 
the Court fails to explain—nor can it explain satisfactorily— 
how a plan negotiated with and acceptable to the Attorney 
General was adopted for a discriminatory purpose.

6 The following exchange took place at oral argument:
“[The Court]: And may I get clear, is purpose still in this case at this 

level?
“[The Government]: Not in terms of the submission to this Court, no, 

Your Honor.
“[The Court]: So we consider only the effect?
“[The Government]: Yes, Your Honor. I don’t believe that the district 

court’s opinion or order can fairly be read to cast any doubt on the purpose 
of the plan as adopted.” Tr. of Oral Arg. 30.
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In my opinion, the city has shown that its 4-2-3 plan has 
satisfied fully § 5’s effect-and-purpose test and the standard 
adopted in City of Richmond. We now should demand no 
more. I would reverse the District Court’s order.
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COLORADO v. NEW MEXICO et  al .

ON EXCEPTIONS TO REPORT OF SPECIAL MASTER

No. 80, Orig. Argued October 4, 1982—Decided December 13, 1982

The Vermejo River—which originates in southern Colorado but is located 
primarily in New Mexico—is at present fully appropriated by users in 
New Mexico. Colorado seeks an equitable apportionment of the river’s 
water in order to divert water for proposed uses. The Special Master, 
after a trial, recommended in his report that Colorado be permitted a 
diversion of 4,000 acre-feet per year. The Special Master recognized 
that strict application of the rule of prior appropriation would not permit 
any diversion. In applying the principle of equitable apportionment, 
however, he did not focus exclusively on the rule of priority, but appar-
ently rested his recommendation on the alternative grounds that New 
Mexico could compensate for some or all of the Colorado diversion 
through reasonable water conservation measures, and that the injury, if 
any, to New Mexico would be outweighed by the benefit to Colorado 
from the diversion. New Mexico filed exceptions to the Special Mas-
ter’s report.

Held:
1. The flexible principle of equitable apportionment applies to a 

State’s claim to divert water for future uses, and the criteria relied upon 
by the Special Master comport with this Court’s prior cases. Pp. 183- 
188.

(a) When, as in this case, both States recognize the doctrine of prior 
appropriation, priority becomes the guiding principle, but not the sole 
criterion, in determining an equitable apportionment. Pp. 183-184.

(b) While the equities supporting the protection of established, se-
nior uses are substantial, it is also appropriate to consider additional fac-
tors relevant to a just apportionment, such as the conservation measures 
available to both States here and the balance of harms and benefits to 
the States that might result from the diversion sought by Colorado. 
Pp. 184-187.

(c) A State seeking a diversion for future uses must demonstrate by 
clear and convincing evidence that the benefits of the diversion substan-
tially outweigh the harm that might result. Pp. 187-188.

2. However, the Special Master’s report does not contain sufficient 
factual findings to enable this Court to assess the correctness of his appli-
cation of the principle of equitable apportionment to the facts of this 
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case. Accordingly, this Court remands for additional findings, including 
specific findings relating to the Special Master’s reliance on the factors of 
the availability of conservation measures and the weighing of the harms 
and benefits that would result from the diversion. Pp. 189-190.

Remanded for further findings.

Marsh al l , J., delivered the opinion of the Court, in which Burge r , 
C. J., and Brenna n , Whit e , Blackmu n , Rehn quis t , and Stev en s , 
JJ., joined. Burge r , C. J., filed a concurring opinion, in which Stev en s , 
J., joined, post, p. 190. O’Conno r , J., filed an opinion concurring in the 
judgment, in which Powe ll , J., joined, post, p. 191.

Richard A. Simms, Special Assistant Attorney General of 
New Mexico, argued the cause for defendants. With him on 
the briefs were Jeff Bingaman, Attorney General, and Jay 
F. Stein, Special Assistant Attorney General.

Robert F. Welborn, Special Assistant Attorney General of 
Colorado, argued the cause for plaintiff. With him on the 
briefs were J. D. MacFarlane, Attorney General, Richard 
F. Hennessey, Deputy Attorney General, Mary J. Mullar- 
key, Solicitor General, and William A. Paddock and Dennis 
M. Montgomery, Assistant Attorneys General.*

Justic e  Mars hall  delivered the opinion of the Court.
This case concerns the proper apportionment between 

New Mexico and Colorado of the water of an interstate river. 
The water of the Vermejo River is at present fully appropri-
ated by users in New Mexico. Colorado seeks to divert 
water for future uses. Invoking this Court’s original juris-
diction under Art. Ill, §2, of the Constitution, Colorado 
brought this action for an equitable apportionment of the 
water of the Vermejo River. A Special Master appointed by 
the Court recommended that Colorado be permitted a diver-
sion of 4,000 acre-feet per year. The case is before us on 
New Mexico’s exceptions to the Special Master’s report.

* Burton M. Apker filed a brief for Kaiser Steel Corp, et al. as amici 
curiae.
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I
The Vermejo River is a small, nonnavigable river that 

originates in the snow belt of the Rocky Mountains in south-
ern Colorado and flows southeasterly into New Mexico for a 
distance of roughly 55 miles before it joins the Canadian 
River. The major portion of the river is located in New 
Mexico. The Colorado portion consists of three main tribu-
taries that combine to form the Vermejo River proper 
approximately one mile below the Colorado-New Mexico 
border. At present there are no uses of the water of 
the Vermejo River in Colorado, and no use or diversion has 
ever been made in Colorado. In New Mexico, by contrast, 
farmers and industrial users have diverted water from the 
Vermejo for many years. In 1941 a New Mexico state court 
issued a decree apportioning the water of the Vermejo River 
among the various New Mexico users.1

In 1975, a Colorado corporation, Colorado Fuel and Iron 
Steel Corp. (C. F. & I.), obtained in Colorado state court a 
conditional right to divert 75 cubic feet per second from the 
headwaters of the Vermejo River.1 2 C. F. & I. proposed a 
transmountain diversion of the water to a tributary of the 
Purgatoire River in Colorado to be used for industrial devel-
opment and other purposes. Upon learning of this decree, 
the four principal New Mexico users—Phelps Dodge Corp. 
(Phelps Dodge), Kaiser Steel Corp. (Kaiser Steel), Vermejo 
Park Corp. (Vermejo Park), and the Vermejo Conservancy 
District (Conservancy District)—filed suit in the United 
States District Court for the District of New Mexico, seeking 
to enjoin any diversion by C. F. & I. that would violate their 
senior rights. On January 16, 1978, the District Court en-
joined C. F. & I. from diverting any water from the Vermejo 
River in derogation of the senior water rights of New Mexico 

1 Phelps Dodge Corp. v. W. S. Land and Cattle Co., No. 7201 (Dist. Ct. 
Colfax Cty., Nov. 13, 1941).

2In re Application for Water Rights of C. F. & I. Corp., No. W-3961 
(Dist. Ct., W. Div. No. 2, June 20, 1975).
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users.3 The court found that under the doctrine of prior 
appropriation, which both New Mexico and Colorado recog-
nize,4 the New Mexico users were entitled to have their 
needs fully satisfied because their appropriation was prior in 
time. C. F. & I. filed a notice of appeal, and the Court of 
Appeals for the Tenth Circuit has stayed its proceedings dur-
ing the pendency of this case before us.

In June 1978 Colorado moved for leave to file an original 
complaint in this Court. New Mexico opposed the motion. 
On April 16, 1979, we granted Colorado’s motion and ap-

3Kaiser Steel Corp. v. C. F. & I. Steel Corp., Civ. No. 76-244 (NM 
1978). The injunction was not based on a determination of the right of the 
two States under the law of equitable apportionment, since neither Colo-
rado nor New Mexico was a party to the action.

4N. M. Const., Art. XVI, §2; Colo. Const., Art. XVI, §§ 5, 6. The 
administration of water rights in each State is governed by statute. Colo. 
Rev. Stat. §37-92-101 et seq. (1973 and Supp. 1982); N. M. Stat. Ann. 
§72-1-1 et seq. (1978 and Supp. 1982).

The prior appropriation doctrine and the riparian doctrine are the two 
basic doctrines governing the rights to the use of water. Under the prior 
appropriation doctrine, recognized in most of the Western States, water 
rights are acquired by diverting water and applying it for a beneficial pur-
pose. A distinctive feature of the prior appropriation doctrine is the rule 
of priority, under which the relative rights of water users are ranked in the 
order of their seniority. Under the riparian doctrine, recognized primar-
ily in the Eastern, Midwestern and Southern States, the owner of land 
contiguous to a watercourse is entitled to have the stream flow by or 
through his land undiminished in quantity and unpolluted in quality, except 
that any riparian proprietor may make whatever use of the water that is 
reasonable with respect to the needs of other appropriators.

Appropriative rights do not depend on land ownership and are acquired 
and maintained by actual use. Riparian rights, by contrast, originate 
from land ownership and remain vested even if unexercised. Appropri-
ative rights are fixed in quantity; riparian rights are variable depending on 
streamflow and subject to the reasonable uses of others. See generally 
1 R. Clark, Waters and Water Rights (1967); W. Hutchins, Selected Prob-
lems in the Law of Water Rights in the West (U. S. Dept, of Agriculture, 
Mise. Pub. No. 418,1942); 1W. Hutchins, Water Rights Laws in the Nine-
teen Western States (U. S. Dept, of Agriculture, Mise. Pub. No. 1206, 
1971).



180 OCTOBER TERM, 1982

Opinion of the Court 459 U. S.

pointed the Honorable Ewing T. Kerr, Senior Judge of the 
United States District Court for the District of Wyoming, as 
Special Master in this case. 441 U. S. 902. After a lengthy 
trial involving an extensive presentation of evidence, the 
Special Master submitted a report to the Court on January 9, 
1982. The report was accepted for filing on February 22, 
1982. 455 U. S. 932.

The Special Master found that most of the water of the 
Vermejo River is consumed by the New Mexico users and 
that very little, if any, reaches the confluence with the Cana-
dian River. He thus recognized that strict application of the 
rule of priority would not permit Colorado any diversion 
since the entire available supply is needed to satisfy the de-
mands of appropriators in New Mexico with senior rights. 
Nevertheless, applying the principle of equitable apportion-
ment established in our prior cases, he recommended permit-
ting Colorado a transmountain diversion of 4,000 acre-feet5 
of water per year from the headwaters of the Vermejo River. 
He stated:

“It is the opinion of the Master that a transmountain 
diversion would not materially affect the appropriations 
granted by New Mexico for users downstream. A thor-
ough examination of the existing economies in New Mex-
ico convinces the Master that the injury to New Mexico, 
if any, will be more than offset by the benefit to Colo-
rado.” Report of Special Master 23.

Explaining his conclusion, the Special Master noted that 
any injury to New Mexico would be restricted to the Conser-
vancy District, the user in New Mexico furthest downstream, 
since there was sufficient water in the Vermejo River for the 
three other principal New Mexico water users, Vermejo 

6 An acre-foot is a volumetric measurement which means the amount of 
water required to cover one acre of ground one foot deep. One acre-foot 
equals 43,560 cubic feet or 325,900 gallons of water.
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Park, Kaiser Steel, and Phelps Dodge.6 He further found 
that the “Vermejo Conservancy District has never been an 
economically feasible operation.” Ibid.

The Special Master’s recommendation appears to rest on 
two alternative grounds: first, that New Mexico could com-
pensate for some or all the Colorado diversion through rea-
sonable water conservation measures;7 and second, that the 
injury, if any, to New Mexico would be outweighed by the 
benefit to Colorado from the diversion.8 In its various 
exceptions to his report, New Mexico challenges the Spe-
cial Master’s interpretation of the law of equitable appor-
tionment. New Mexico maintains that the rule of priority 
should be strictly applied in this case to preclude Colorado 

6 The Conservancy District is the largest user of water from the 
Vermejo River in New Mexico. It consists of over 60 farms irrigated by 
an extensive system of canals and reservoirs. The United States Maxwell 
Wildlife Refuge is also located within the District. In the early 1950’s the 
District was part of a large reclamation project funded by the Federal 
Government.

Vermejo Park diverts water primarily to irrigate land used to grow 
hay for its cattle operation. Kaiser Steel uses water primarily for its 
coal facilities. Phelps Dodge leases its rights to Kaiser Steel and to the 
C. S. Springer Cattle Co.

7 This is a fair reading of the Special Master’s conclusion that New Mex-
ico users would not be “materially affected” by the recommended diver-
sion. While the report does not expressly state that Colorado’s diversion 
might be offset by reasonable conservation efforts, it does refer specifically 
to the waste and inefficiency of the Conservancy District’s system of water 
canals. Report of Special Master 8, 23. In addition, in its second excep-
tion to the report New Mexico acknowledges that the Special Master based 
his conclusion that New Mexico users would not be materially affected on 
certain findings concerning waste and inefficiency within the Conservancy 
District.

8 New Mexico contends that the Special Master relied on a third ground, 
namely, that the mere fact that the Vermejo River originates in Colorado 
automatically entitles Colorado to a share of the water of the Vermejo 
River. See id., at 8. To the extent that the Special Master applied such a 
per se rule of apportionment, we reject it as inconsistent with our emphasis 
on flexibility in equitable apportionment.
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from diverting any water from the Vermejo River. New 
Mexico also challenges the factual bases of the Special Mas-
ter’s conclusions that the recommended diversion would not 
materially affect New Mexico users and that any harm to 
New Mexico would be offset by the benefits to Colorado.9

We conclude that the criteria relied upon by the Special 
Master comport with the doctrine of equitable apportionment 
as it has evolved in our prior cases. We thus reject New 

’New Mexico also contends that Colorado is improperly suing directly 
and solely for the benefit of a private individual—C. F. & I.—in violation of 
the Eleventh Amendment, and that Colorado’s suit is barred by laches. 
We find no merit to these claims.

Because the State of Colorado has a substantial interest in the outcome 
of this suit, New Mexico may not invoke its Eleventh Amendment immu-
nity from federal actions by citizens of another State. The portion of the 
Vermejo River in Colorado is owned by the State in trust for its citizens. 
Colo. Const., Art. XVI, § 5. While C. F. & I. will most likely be the pri-
mary user of any water diverted from the Vermejo River, other Colorado 
citizens may jointly use the water or purchase water rights in the future. 
In any event, Colorado surely has a sovereign interest in the beneficial ef-
fects of a diversion on the general prosperity of the State. Faced with a 
similar set of circumstances in Kansas v. Colorado, 206 U. S. 46, 99 (1907), 
we concluded that “[t]he controversy rises . . . above a mere question of 
local private right and involves a matter of state interest and must be con-
sidered from that standpoint.”

We also conclude that Colorado is not barred by laches from seeking an 
equitable apportionment. For the reasons that we elaborate infra, at 
186-188, we hold that under some circumstances the countervailing equi-
ties supporting a diversion of water for a future use in one State may jus-
tify the detriment suffered by existing users in another State. Therefore 
the mere fact that Colorado has no existing uses of the waters of the 
Vermejo River and that current users in New Mexico may suffer some det-
riment from a diversion does not bar Colorado’s suit for an equitable appor-
tionment for future uses. These circumstances, however, do bear on the 
burden of proof that Colorado must satisfy to justify the possible disruption 
of existing uses. See infra, at 187-188, and n. 13. A contrary conclusion 
is not dictated by Washington v. Oregon, 297 U. S. 517, 528 (1936), or Col-
orado v. Kansas, 320 U. S. 383, 394 (1943) (dictum), which merely require 
established users or holders of water rights to exercise diligence in protect-
ing their rights and putting them to beneficial uses. See infra, at 184.
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Mexico’s contention that the Special Master was required to 
focus exclusively on the rule of priority. However, the re-
port of the Special Master does not contain sufficient factual 
findings to enable us to assess the correctness of the Special 
Master’s application of the principle of equitable apportion-
ment to the facts of this case. We therefore remand with 
instructions to the Special Master to make further findings of 
fact.

II
Equitable apportionment is the doctrine of federal common 

law that governs disputes between States concerning their 
rights to use the water of an interstate stream. Kansas v. 
Colorado, 206 U. S. 46, 98 (1907); Connecticut v. Massachu-
setts, 282 U. S. 660, 670-671 (1931). It is a flexible doctrine 
which calls for “the exercise of an informed judgment on a 
consideration of many factors” to secure a “just and equita-
ble” allocation. Nebraska v. Wyoming, 325 U. S. 589, 618 
(1945). We have stressed that in arriving at “the delicate 
adjustment of interests which must be made,” ibid., we must 
consider all relevant factors, including:

“physical and climatic conditions, the consumptive use of 
water in the several sections of the river, the character 
and rate of return flows, the extent of established uses, 
the availability of storage water, the practical effect of 
wasteful uses on downstream areas, [and] the damage to 
upstream areas as compared to the benefits to down-
stream areas if a limitation is imposed on the former.” 
Ibid.

Our aim is always to secure a just and equitable apportion-
ment “without quibbling over formulas.” New Jersey v. 
New York, 283 U. S. 336, 343 (1931).

The laws of the contending States concerning intrastate 
water disputes are an important consideration governing 
equitable apportionment. When, as in this case, both States 
recognize the doctrine of prior appropriation, priority be-



184 OCTOBER TERM, 1982

Opinion of the Court 459 U. S.

comes the “guiding principle” in an allocation between com-
peting States. Nebraska v. Wyoming, supra, at 618. But 
state law is not controlling. Rather, the just apportionment 
of interstate waters is a question of federal law that depends 
“upon a consideration of the pertinent laws of the contending 
States and all other relevant facts.” Connecticut v. Massa-
chusetts, supra, at 670-671 (emphasis added).

In reaching his recommendation the Special Master did not 
focus exclusively on the rule of priority, but considered other 
factors such as the efficiency of current uses in New Mexico 
and the balance of benefits to Colorado and harm to New 
Mexico. New Mexico contends that it is improper to con-
sider these other factors. It maintains that this Court has 
strictly applied the rule of priority when apportioning water 
between States adhering to the prior appropriation doctrine, 
and has departed from that rule only to protect an existing 
economy built upon junior appropriations. Since there is 
no existing economy in Colorado dependent upon the use 
of water from the Vermejo River, New Mexico contends 
that the rule of priority is controlling. We disagree with 
this inflexible interpretation of the doctrine of equitable 
apportionment.

Our prior cases clearly establish that equitable apportion-
ment will protect only those rights to water that are “reason-
ably required and applied.” Wyoming v. Colorado, 259 
U. S. 419, 484 (1922). Especially in those Western States 
where water is scarce, “[t]here must be no waste ... of the 
‘treasure’ of a river. . . . Only diligence and good faith will 
keep the privilege alive.” Washington v. Oregon, 297 U. S. 
517, 527 (1936). Thus, wasteful or inefficient uses will not be 
protected. See ibid.; Nebraska v. Wyoming, supra, at 618. 
Similarly, concededly senior water rights will be deemed 
forfeited or substantially diminished where the rights have 
not been exercised or asserted with reasonable diligence. 
Washington v. Oregon, supra, at 527-528; Colorado v. Kan-
sas, 320 U. S. 383, 394 (1943).
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We have invoked equitable apportionment not only to re-
quire the reasonably efficient use of water, but also to impose 
on States an affirmative duty to take reasonable steps to con-
serve and augment the water supply of an interstate stream. 
In Wyoming v. Colorado, Wyoming brought suit to prevent a 
proposed diversion by Colorado from the Laramie River. 
This Court calculated the dependable supply available to both 
States, subtracted the senior Wyoming uses, and permitted 
Colorado to divert an amount not exceeding the balance.10 
In calculating the dependable supply we placed on each State 
the duty to employ “financially and physically feasible” meas-
ures “adapted to conserving and equalizing the natural 
flow.” 259 U. S., at 484 (emphasis added). Adopting a 
position similar to New Mexico’s in this case, Wyoming 
objected to a requirement that it employ conservation meas-
ures to facilitate Colorado’s proposed uses. The answer we 
gave is especially relevant to this case:

“The question here is not what one State should do for 
the other, but how each should exercise her relative 
rights in the waters of this interstate stream. . . . Both 
States recognize that conservation within practicable 
limits is essential in order that needless waste may be 
prevented and the largest feasible use may be secured. 
This comports with the all-pervading spirit of the doc-

10 This description is only roughly accurate, since we did not rigidly fol-
low this procedure in apportioning the Laramie River, but instead de-
parted from a strict application of the rule of priority in numerous respects. 
For instance, our decree in Wyoming v. Colorado granted Colorado an un-
qualified right to divert 22,500 acre-feet, even though there were Wyoming 
appropriations senior to the Colorado appropriations underlying the 22,500 
acre-feet grant. 259 U. S., at 489-490. In addition, we granted to Colo-
rado priority to divert a total of 37,750 acre-feet, even though some of the 
underlying appropriations were junior to a number of Wyoming appropria-
tions. Id., at 495-496. The effect was to guarantee water to junior ap-
propriates in Colorado to the potential detriment of senior appropriators 
downstream in Wyoming. See 2 R. Clark, Waters and Water Rights 
§ 132.4 (1967).
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trine of appropriation and takes appropriate heed of the 
natural necessities out of which it arose. We think that 
doctrine lays on each of these States a duty to exercise 
her right reasonably and in a manner calculated to con-
serve the common supply.” Ibid."

We conclude that it is entirely appropriate to consider the 
extent to which reasonable conservation measures by New 
Mexico might offset the proposed Colorado diversion and 
thereby minimize any injury to New Mexico users. Simi-
larly, it is appropriate to consider whether Colorado has 
undertaken reasonable steps to minimize the amount of di-
version that will be required.

In addition, we have held that in an equitable apportion-
ment of interstate waters it is proper to weigh the harms 
and benefits to competing States. In Kansas v. Colorado, 
where we first announced the doctrine of equitable apportion-
ment, we found that users in Kansas were injured by Colo-
rado’s upstream diversions from the Arkansas River. 206 
U. S., at 113-114, 117. Yet we declined to grant any relief 
to Kansas on the ground that the great benefit to Colorado 
outweighed the detriment to Kansas. Id., at 100-101, 
113-114, 117. Similarly, in Nebraska v. Wyoming, we held 
that water rights in Wyoming and Nebraska, which under 
state law were senior, had to yield to the “countervailing 
equities” of an established economy in Colorado even though 
it was based on junior appropriations. 325 U. S., at 622. 
We noted that the rule of priority should not be strictly ap-
plied where it “would work more hardship” on the junior user 
“than it would bestow benefits” on the senior user. Id., at 
619. See also Washington v. Oregon, supra, at 522. The 
same principle is applicable in balancing the benefits of a di-
version for proposed uses against the possible harms to exist-

11 We thus required Wyoming to enhance and equalize the water supply 
through “practicable storage and conservation” measures, such as the use 
of storage facilities similar to those already in use in Wyoming. 259 U. S., 
at 485.
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ing uses. See, e. g., Wyoming v. Colorado, supra (placing 
upon Wyoming, the State with senior water rights, a duty to 
conserve water in order to facilitate a diversion for a pro-
posed use in Colorado); Connecticut v. Massachusetts, 282 
U. S. 660 (1931); New Jersey v. New York, 283 U. S. 336 
(1931).12

We recognize that the equities supporting the protection of 
existing economies will usually be compelling. The harm 
that may result from disrupting established uses is typically 
certain and immediate, whereas the potential benefits from a 
proposed diversion may be speculative and remote. Under 
some circumstances, however, the countervailing equities 
supporting a diversion for future use in one State may justify 
the detriment to existing users in another State. This may 
be the case, for example, where the State seeking a diversion 
demonstrates by clear and convincing evidence that the bene-
fits of the diversion substantially outweigh the harm that 
might result.13 * * * * 18 In the determination of whether the State 

12 In Connecticut v. Massachusetts we declined to enjoin Massachusetts’
proposed diversion for future uses. We took into account the impending
“serious water shortage” in the Boston area and the absence of “real or
substantial injury or damage” to Connecticut. 282 U. S., at 664, 672. Al-
though Connecticut v. Massachusetts, as well as New Jersey v. New York,
involved States that follow the riparian rather than the prior appropriation 
doctrine, see n. 4, supra, our allocation of water for future uses rested on 
the federal common law of equitable apportionment, which, as we made 
clear, “is not governed by the same rules of [state] law that are applied . . . 
for the solution of similar questions of private right.” Connecticut v. 
Massachusetts, 282 U. S., at 670; see also New Jersey v. New York, 283 
U. S., at 342-343. Nothing in those two cases suggested that the appor-
tionment of water for future uses in any way depended on the adherence of 
both States to the riparian doctrine.

18 Our cases establish that a State seeking to prevent or enjoin a diver-
sion by another State bears the burden of proving that the diversion will 
cause it “real or substantial injury or damage.” Connecticut n . Massachu-
setts, supra, at 672. See also New Jersey v. New York, supra, at 344-345; 
Kansas v. Colorado, 206 U. S., at 117; Colorado v. Kansas, 320 U. S., at 
393-394. This rule applies even if the State seeking to prevent or enjoin a 
diversion is the nominal defendant in a lawsuit. In Colorado v. Kansas,
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proposing the diversion has carried this burden, an important 
consideration is whether the existing users could offset the 
diversion by reasonable conservation measures to prevent 
waste. This approach comports with our emphasis on flex-
ibility in equitable apportionment and also accords sufficient 
protection to existing uses.

We conclude, therefore, that in the determination of an eq-
uitable apportionment of the water of the Vermejo River the 
rule of priority is not the sole criterion. While the equities 
supporting the protection of established, senior uses are sub-
stantial, it is also appropriate to consider additional factors 
relevant to a just apportionment, such as the conservation 
measures available to both States and the balance of harm 
and benefit that might result from the diversion sought by 
Colorado.

for instance, Colorado sued Kansas seeking to enjoin further lawsuits by 
Kansas water users against Colorado users. Although Kansas was the 
defendant, we granted Colorado an injunction based on Kansas’ failure to 
sustain the burden of showing that the Colorado diversions had “worked a 
serious detriment to the substantial interests of Kansas.” Id., at 400; see 
also id., at 389-390.

New Mexico must therefore bear the initial burden of showing that a di-
version by Colorado will cause substantial injury to the interests of New 
Mexico. In this case New Mexico has met its burden since any diversion 
by Colorado, unless offset by New Mexico at its own expense, will neces-
sarily reduce the amount of water available to New Mexico users.

The burden has therefore shifted to Colorado to establish that a diver-
sion should nevertheless be permitted under the principle of equitable 
apportionment. Thus, with respect to whether reasonable conservation 
measures by New Mexico will offset the loss of water due to Colorado’s 
diversion, or whether the benefit to Colorado from the diversion will sub-
stantially outweigh the possible harm to New Mexico, Colorado will bear 
the burden of proof. It must show, in effect, that without such a diversion 
New Mexico would be using “more than its equitable share of the benefits 
of a stream.” Id., at 394. Moreover, Colorado must establish not only 
that its claim is of a “serious magnitude,” but also that its position is 
supported by “clear and convincing evidence.” Connecticut v. Massa-
chusetts, supra, at 669. See also Colorado v. Kansas, supra, at 393; 
Washington v. Oregon, 297 U. S., at 522.
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III
Applying the doctrine of equitable apportionment, the Spe-

cial Master recommended that Colorado be permitted to di-
vert 4,000 acre-feet of water per year from the headwaters of 
the Vermejo River. Because all of the water of the Vermejo 
River is currently consumed by New Mexico appropriators, 
the recommended diversion would necessarily reduce the 
amount of water available to New Mexico.

In explaining the basis for his recommendation, the Special 
Master stated that the diversion would not “materially af-
fect” existing New Mexico appropriations. This conclusion 
appears to reflect certain assumptions about the ability of 
New Mexico users to implement water conservation meas-
ures. See supra, at 181, and n. 7. The Special Master also 
concluded that any injury to New Mexico would be “more 
than offset” by the benefits to Colorado. Report of Special 
Master 23. Both the availability of conservation measures 
and a weighing of the harm and benefits that would result 
from the diversion are factors relevant to the determination 
of a just and equitable apportionment. However, the Spe-
cial Master did not clearly state the factual findings support-
ing his reliance on these factors. Accordingly, we remand 
for additional factual findings. In particular, we request 
specific findings concerning the following areas:

(1) the existing uses of water from the Vermejo River, and 
the extent to which present levels of use reflect current or 
historical water shortages or the failure of existing users to 
develop their uses diligently;

(2) the available supply of water from the Vermejo River, 
accounting for factors such as variations in streamflow, the 
needs of current users for a continuous supply, the possibil-
ities of equalizing and enhancing the water supply through 
water storage and conservation, and the availability of sub-
stitute sources of water to relieve the demand for water from 
the Vermejo River;
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(3) the extent to which reasonable conservation measures 
in both States might eliminate waste and inefficiency in the 
use of water from the Vermejo River;

(4) the precise nature of the proposed interim and ultimate 
use in Colorado of water from the Vermejo River, and the 
benefits that would result from a diversion to Colorado;

(5) the injury, if any, that New Mexico would likely suffer 
as a result of any such diversion, taking into account the ex-
tent to which reasonable conservation measures could offset 
the diversion.14

IV
The flexible doctrine of equitable apportionment clearly 

extends to a State’s claim to divert water for future uses. 
Whether such a diversion should be permitted will turn on an 
examination of all factors relevant to a just apportionment. 
It is proper, therefore, to consider factors such as the extent 
to which reasonable conservation measures by existing users 
can offset the reduction in supply due to diversion, and 
whether the benefits to the State seeking the diversion sub-
stantially outweigh the harm to existing uses in another 
State. We remand for specific factual findings relevant to 
determining a just and equitable apportionment of the water 
of the Vermejo River between Colorado and New Mexico.

It is so ordered.

Chief  Justi ce  Burg er , with whom Justic e Stevens  
joins, concurring.

This case arises from an understandably intense compe-
tition between two States over rights to a small, nonnavi- 
gable, interstate river. Because on the record before it this

14 The Special Master may make any other factual findings that he con-
siders relevant. Additional hearings may be held, although they may be 
unnecessary in light of the extensive evidence already presented at trial. 
Upon remand, the Special Master is free to reaffirm his original recommen-
dation or make a different recommendation on the basis of the evidence and 
applicable principles of equitable apportionment.
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Court cannot make an appropriate apportionment of the 
water, the Court remands the case to the Special Master for 
further factual findings.

I emphasize that under our prior holdings these two States 
come to the Court on equal footing. See Kansas v. Colo-
rado, 206 U. S. 46 (1907). Neither is entitled to any special 
priority over the other with respect to use of the water. 
Colorado cannot divert all of the water it may need or can use 
simply because the river’s headwaters lie within its borders, 
Wyoming v. Colorado, 259 U. S. 419, 466 (1922). Nor is 
New Mexico entitled to any particular priority of allocation or 
undiminished flow simply because of first use. See, e. g., 
Colorado v. Kansas, 320 U. S. 383, 393 (1943). Each state 
through which rivers pass has a right to the benefit of the 
water but it is for the Court, as a matter of discretion, to 
measure their relative rights and obligations and to apportion 
the available water equitably. As the Court’s opinion states, 
in the process of apportioning the water, prior dependence 
and inefficient uses may be considered in balancing the equi-
ties. But no state has any priority over any other state. It 
is on this understanding of the Court’s holding that I join the 
opinion and the judgment.

Justi ce  O’Connor , with whom Justic e Powell  joins, 
concurring in the judgment.

The doctrine of prior appropriation includes the require-
ment that the appropriator’s use of water be beneficial and 
reasonable. What is reasonable, of course, does not admit of 
ready definition, being dependent upon the particular facts 
and circumstances of each case. In this case, the Special 
Master has cast an accusatory finger at the Vermejo Conser-
vancy District, concluding that “[t]he system of canals used 
to transport the water to the fields is inefficient.” Report of 
Special Master 8.

Undoubtedly, there is evidence in the record indicating 
that large losses of water occur through seepage and evapo-
ration in transporting waters of the Vermejo through open
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ditches for irrigation and stock watering. Tr. 1315. It is a 
leap, however, from observing that large losses occur to con-
cluding, as Colorado would have the Court do, that the prac-
tices of the Conservancy District are wasteful or unreason-
able. As the Court observes, ante, at 185, the extent of the 
duty to conserve that may be placed upon the user is limited 
to measures that are “financially and physically feasible,” 
Wyoming v. Colorado, 259 U. S. 419, 484 (1922), and “within 
practicable limits.” Ibid.1 Nevertheless, in concluding that 
the Conservancy District’s distribution system is “inef-
ficient,” the Special Master made no factual finding that im-
proved economy in that system is within the practicable 
means available to the District.1 2

Colorado would have the Court assess the Conservancy 
District’s “waste” and “inefficiency” by a new yardstick— 
i. e., not by comparing the economic gains to the District 
with the costs of achieving greater efficiency, but by compar-
ing the “inefficiency” of New Mexico’s uses with the relative 
benefits to Colorado of a new use. The Special Master has 
succumbed to this suggestion. His recommendation that 

1 It is significant to note that in Wyoming v. Colorado, upon which the 
Court relies for the proposition that an affirmative duty to conserve may be 
imposed on the States, ante, at 185, the Wyoming appropriators already 
had storage facilities in place for equalizing the river’s natural flow. In 
answering Wyoming’s objection that it should not be burdened with con-
servation measures in order to permit a diversion by Colorado, the Court 
observed:
“We think [the] doctrine [of appropriation] lays on each of these States a 
duty to exercise her right reasonably and in a manner calculated to con-
serve the common supply. Notwithstanding her present contention, Wyo-
ming has in fact proceeded on this line, for, as the proof shows, her appro-
priators, with her sanction, have provided and have in service reservoir 
facilities which are adapted for the purpose and reasonably sufficient to 
meet its requirements.” 259 U. S., at 484-485 (emphasis added).

2 Evidence in the record indicates that the Conservancy District has em-
ployed an engineering firm to investigate the feasibility of constructing an 
enclosed system to deliver stock water to the District’s landowners. Tr. 
1318.
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Colorado be permitted a diversion embodies the judgment 
that, because Colorado can, in some unidentified sense, make 
“better” use of the waters of the Vermejo, New Mexico may 
be forced to change its present uses.

Today the Court has also gone dangerously far toward ac-
cepting that suggestion. The Court holds, ante, at 186, that 
it is appropriate in equitable apportionment litigation to 
weigh the harms and benefits to the competing States. It 
does so notwithstanding its recognition, ante, at 187, that the 
potential benefits from a proposed diversion are likely to be 
speculative and remote, and therefore difficult to balance 
against any threatened harms, and its concession, ibid., that 
the equities supporting protection of an existing economy will 
usually be compelling.

In equitable apportionment litigation between two prior 
appropriation States concerning the waters of a fully appro-
priated river, this Court has never undertaken that balancing 
task outside the concrete context of either two established 
economies in the competing States dependent upon the wa-
ters to be apportioned3 or of a proposed diversion in one 
State to satisfy a demonstrable need for a potable supply of 
drinking water.4 In the former context, the Court may 
assess the relative benefit and detriment by reference to the 

3 See Nebraska v. Wyoming, 325 U. S. 589 (1945); Washington v. Ore-
gon, 297 U. S. 517 (1936); Kansas v. Colorado, 206 U. S. 46 (1907).

4 See New Jersey v. New York, 283 U. S. 336 (1931); Connecticut v. 
Massachusetts, 282 U. S. 660 (1931). It is also significant to note that 
these disputes occurred between two riparian States.

Wyoming v. Colorado, supra, does not represent an exception to the 
pattern stated in the text. The Court did not engage in any wholesale bal-
ancing of the relative harms and benefits to the two States from the pro-
posed diversion. Rather, the Court imposed a very limited duty on Wyo-
ming to make use of the storage facilities its appropriators already had in 
place, see n. 1, supra, for the purpose of calculating the dependable supply 
of water available to Wyoming. 259 U. S., at 484. The Court was 
thereby able to determine that the waters of the Laramie River were not 
fully appropriated and that a share of the waters was available for Colo-
rado’s proposed use.
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actual fruits of use of the waters in the respective States.5 
In the latter context, the compelling nature of the proposed 
use reduces the speculation that might otherwise attend as-
sessment of the benefits of a proposed diversion. Where, as 
here, however, no existing economy in Colorado depends on 

5 For example, in Kansas v. Colorado, supra, Kansas sought to restrain 
Colorado from diverting waters of the Arkansas River for the irrigation of 
lands in Colorado. Colorado had diverted waters from the river since the 
1880’s. As a result of irrigation, the population of the irrigated areas, the 
number of acres cultivated, and the value of farm products produced in 
these areas escalated dramatically. 206 U. S., at 108-109. The Court 
compared this demonstrated salutary effect of the irrigation on the econ-
omy of Colorado with the corresponding population changes and changes in 
acreage and production of com and wheat in the affected Kansas counties 
for the same period. Id., at 110-113. Using these concrete data, the 
Court was able to discern some minimal injury to Kansas as a result of the 
diminution of the flow of the Arkansas River. Id., at 113-114. Viewing 
the overall impact of the available water on the two economies, however, 
the Court concluded:
“[W]hen we compare the amount of this detriment [to Kansas] with the 
great benefit which has obviously resulted to the counties in Colorado, it 
would seem that equality of right and equity between the two States for-
bids any interference with the present withdrawal of water in Colorado for 
purposes of irrigation.” Ibid.
Quite clearly, the Court was not forced to speculate about the benefit and 
detriment of the diversion to the competing States.

Similarly, in Washington v. Oregon, supra, the Court was equipped to 
assess the balance of harm and benefit to the economies from the diversion 
at issue. Washington sought an injunction against Oregon’s diversion of 
waters of the Walla Walla River for irrigation in Oregon. On the one 
hand, Oregon had an existing agricultural economy dependent upon irriga-
tion from the Walla Walla. On the other hand, the evidence revealed that 
there would be absolutely no benefit to Washington in prohibiting Oregon’s 
diversion during periods of water shortage; the nature of the river channel 
was such that even if the water was not diverted by Oregon users, it would 
be absorbed by the gravel beneath the channel and never reach Washing-
ton users. 297 U. S., at 522-523. The Court therefore concluded that 
“[t]o limit the long established use in Oregon would materially injure Ore-
gon users without a compensating benefit to Washington users.” Id., 
at 523.
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the waters of the Vermejo and the actual uses in New Mex-
ico rank in equal importance with the proposed uses in 
Colorado,6 the difficulty of arriving at the proper balance is 
especially great.

This case therefore highlights the restraint with which the 
Court should proceed in apportioning interstate waters be-
tween a State seeking a future use and a State with an exist-
ing economy dependent upon the waters to be apportioned. 
The Court can only invite litigation within its original juris-
diction if it permits one State to obtain a diversion for a new 
use upon that State’s allegation that the second State is 
engaging in “wasteful” practices or that it can make “better” 
use of the waters, even if the second State’s uses are entirely 
reasonable.

I do not suggest, of course, that the Court must blind itself 
to compelling evidence of waste by one State. Protection of 
existing economies does not require that users be permitted 
to continue in unreasonably wasteful or inefficient practices. 
But the Court should be moved to exercise its original juris-
diction to alter the status quo between States only where 
there is clear and convincing evidence, ante, at 188, n. 13, 
that one State’s use is unreasonably wasteful. To allow Col-
orado a diversion upon a lesser showing comports neither 
with the equality of rights of the litigants before us, see 
Connecticut v. Massachusetts, 282 U. S. 660, 670 (1931), nor 
with the sparing use that should be made of the Court’s eq-
uitable powers, see id., at 669. Further, such action would 
seriously undermine the Court’s affirmation, ante, at 184, 
that priority of appropriation is the “guiding principle” in 
allocating waters between two prior appropriation States.

The Court’s remand reflects its judgment that the paucity 
of the factual findings before us furnishes an inadequate basis 

6 According to Colorado, the diverted water would be used “in indus-
trial operations at coal mines, agriculture, timbering, power generation, 
domestic needs and other industrial operations . . . Reply Brief for 
Colorado 8.
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upon which to make “the delicate adjustment of interests” at 
stake, Nebraska v. Wyoming, 325 U. S. 589, 618 (1945). I 
concur in that disposition insofar as the Special Master’s find-
ings and conclusions do not provide a basis for determining 
whether Colorado has demonstrated by clear and convincing 
evidence that the Conservancy District has engaged in unrea-
sonably wasteful practices.
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Syllabus

FEDERAL ELECTION COMMISSION ET AL. v. 
NATIONAL RIGHT TO WORK 

COMMITTEE ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 81-1506. Argued November 1, 1982—Decided December 13, 1982

The Federal Election Campaign Act of 1971, 2 U. S. C. § 441b(a), prohibits 
corporations and labor unions from making contributions or expenditures 
in connection with federal elections. The section, however, permits 
some participation by unions and corporations in the federal electoral 
process by allowing these organizations to establish and pay the ex-
penses of “separate segregated funds” which may be used for political 
purposes during federal elections. The Act restricts the operations of 
such segregated funds in several respects. Of most relevance here, 2 
U. S. C. §§441b(b)(4)(A) and 441b(b)(4)(C) provide that a corporation 
without capital stock may solicit contributions to a fund it has established 
only from “members” of the corporation. During 1976 respondent Na-
tional Right to Work Committee (NRWC), a corporation without capital 
stock, solicited some 267,000 persons for contributions to a separate seg-
regated fund that it sponsored. Petitioner Federal Election Commis-
sion determined that NRWC’s solicitation violated § 441b(b)(4)(C), be-
cause the persons it had solicited were not its members. Among other 
things, NRWC’s solicitation letters did not mention membership, its ar-
ticles of incorporation disclaim the existence of members, and members 
play no part in the operation or administration of the corporation.

Held:
1. The persons solicited by NRWC were insufficiently attached to the 

corporation to qualify as members under § 441b(b)(4)(C). This interpre-
tation of the Act does not raise constitutional difficulties. Pp. 201-207.

2. The First Amendment associational rights asserted by NRWC are 
overbome by the interests Congress has sought to protect in enacting 
§ 441b. The provision marks the culmination of a careful legislative ad-
justment of the federal electoral laws to prevent both actual and appar-
ent corruption and reflects a legislative judgment that the special charac-
teristics of corporations require prophylactic measures. Pp. 207-211.

214 U. S. App. D. C. 215, 665 F. 2d 371, reversed.

Reh nq ui st , J., delivered the opinion for a unanimous Court.
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Charles N. Steele argued the cause for petitioners. With 
him on the briefs were Richard B. Bader, Miriam Aguiar, 
and Jeffrey H. Bowman.

Richard H. Mansfield III argued the cause for respond-
ents. With him on the brief were George D. Webster, Edith 
D. Hakola, and Richard J. Clair.*

Justi ce  Rehnquis t  delivered the opinion of the Court.
The question in the case ultimately comes down to whether 

respondent National Right to Work Committee (NRWC or 
respondent) limited its solicitation of funds to “members” 
within the meaning of 2 U. S. C. §441b(b)(4)(C).1

In April 1977, petitioner Federal Election Commission 
(Commission)* 1 2 determined that there was probable cause to

*J. Albert Woll, Laurence Gold, and Margaret E. McCormick filed a 
brief for the American Federation of Labor and Congress of Industrial 
Organizations as amicus curiae urging reversal.

H. Richard Mayberry, Jr., filed a brief for the Public Service Research 
Council et al. as amici curiae urging affirmance.

1 As will appear from the following discussion, the phrasing of this ques-
tion is but the tip of the statutory iceberg. The Federal Election Cam-
paign Act of 1971 (Act) makes it “unlawful for . . . any corporation ... to 
make a contribution or expenditure in connection with” certain federal 
elections. 90 Stat. 490, 2 U. S. C. § 441b(a). The term “contribution” is 
defined broadly, 2 U. S. C. § 441b(b)(2)(C), to include any sort of transfer 
of money or services to various political entities, but excluded from that 
definition is “the establishment, administration, and solicitation of con-
tributions to a separate segregated fund to be utilized for political purposes 
by a . . . corporation without capital stock.” The Act goes on to make it 
unlawful, except as thereinafter provided, “for a corporation, or a separate 
segregated fund established by a corporation, to solicit contributions to 
such a fund from any person other than its stockholders and their families 
and its executive or administrative personnel and their families . . . .”
2 U. S. C. §441b(b)(4)(A). Finally, 2 U. S. C. § 441b(b)(4)(C) states that 
the prohibition just quoted “shall not prevent a . . . corporation without 
capital stock, or a separate segregated fund established by a . . . corpora-
tion without capital stock, from soliciting contributions to such a fund from 
members of such . . . corporation without capital stock.”

2 The Commission is an independent administrative agency vested with 
exclusive jurisdiction over civil enforcement of the Act. See 2 U. S. C. 
§§ 437c(b)(l) and 437d(a) and (e) (1976 ed., Supp. V).
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believe that NRWC had violated the above-cited provisions 
of the Act by soliciting contributions from persons who were 
not its “members.” Shortly thereafter, respondent filed a 
complaint in the United States District Court for the Eastern 
District of Virginia seeking injunctive and declaratory relief 
against the Commission. One month later, the Commission 
filed an enforcement proceeding against respondent in the 
United States District Court for the District of Columbia, 
seeking to establish respondent’s violation of 2 U. S. C. 
§441b. The actions were consolidated in the latter court, 
which granted summary judgment in favor of the Commis-
sion on the basis of stipulated facts. 501 F. Supp. 422 
(1980).3 The judgment of the District Court was reversed 
by the Court of Appeals for the District of Columbia Circuit, 
214 U. S. App. D. C. 215, 665 F. 2d 371 (1981), and we 
granted certiorari. 456 U. S. 914 (1982).

Respondent NRWC is a nonprofit corporation without cap-
ital stock organized under the laws of the Commonwealth of 
Virginia. Given the central role of the congressional use of 
the word “member” in this litigation, it is useful to set forth 
respondent’s organizational history in some detail. In 1975, 
respondent’s predecessor and another corporation merged; 
the articles of merger filed in the District of Columbia by the 
successor corporation stated that NRWC “shall not have 
members.” A similar statement is contained in the articles 
of incorporation of NRWC that are presently filed in Vir-
ginia. Likewise, respondent’s bylaws make no reference to 
members or to membership in the corporation. The stated 
purpose of NRWC, according to its Virginia articles of incor-
poration, is “[t]o help make the public aware of the fact that 
American citizens are being required, against their will, to 
join and pay dues to labor organizations in order to earn a liv-

3 The relief awarded the Commission by the District Court included a 
declaratory judgment that 2 U. S. C. § 441b(b)(4) is not unconstitutional, 
an order that NRWC refund to contributors the funds it had obtained from 
unlawful solicitations, and an order that the corporation pay a $10,000 civil 
penalty. App. to Pet. for Cert. 54a.
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ing.” App. to Pet. for Cert. 17a. In pursuance of this ob-
jective, NRWC regularly mails messages to millions of indi-
viduals and businesses whose names have found their way 
onto commercially available mailing lists that the organiza-
tion has purchased or rented. The letters do not mention 
membership in NRWC, but seek donations to help NRWC 
publicize its opposition to compulsory unionism and fre-
quently contain a questionnaire that the recipient is re-
quested to answer and return.

In late 1975, in order to comply with §441b, NRWC estab-
lished a separate segregated fund, see §441b(b)(4)(C),4 “to 
receive and make contributions on behalf of federal candi-
dates.” The fund was denominated the “Employees Rights 
Campaign Committee” (ERCC); its operation was completely 
subsidized from the NRWC treasury, which paid all the ex-
penses of establishing and administering the fund, and of 
soliciting contributions. During part of 1976, NRWC sent 
letters to some 267,000 individuals, who had at one time con-
tributed to it, soliciting contributions to ERCC. As a result 
of these solicitations, the fund received some $77,000 in 
contributions.

In October 1976, another lobbying group, the Commit-
tee for an Effective Congress, filed a complaint against 
ERCC with the Commission, alleging violation of 2 U. S. C. 
§441b(b)(4). The complaint asserted that NRWC had vio-
lated this section of the Act by using corporate funds to solicit 
contributions to ERCC from persons who were not NRWC’s 
stockholders, executive or administrative personnel, or their 
families. NRWC did not deny these assertions, but took

4 The separate segregated fund may be completely controlled by the 
sponsoring corporation or union, whose officers may decide which political 
candidates contributions to the fund will be spent to assist. The “fund 
must be separate from the sponsoring union [or corporation] only in the 
sense that there must be a strict segregation of its monies” from the cor-
poration’s other assets. Pipefitters v. United States, 407 U. S. 385, 
414-417 (1972). See also Buckley v. Valeo, 424 U. S. 1, 28, n. 31 (1976).
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the position that the recipients of its solicitation letters 
were “members” of NRWC within the proviso set forth in 
§441b(b)(4)(C). The Commission found probable cause to 
believe that a violation had occurred, and after completing 
the investigative procedures set out in the statute and unsuc-
cessfully attempting to resolve the matter through concilia-
tion, see 2 U. S. C. §437g (1976 ed., Supp. V), it author-
ized the filing of a civil enforcement suit. This litigation 
followed.

Essential to the proper resolution of the case is the inter-
pretation of § 441b(b)(4)(C)’s statement that the prohibition 
against corporate solicitation contained in § 441b(b)(4)(A) 
shall not prevent “a . . . corporation without capital stock 
. . . from soliciting contributions to [a separate segregated 
fund established by a corporation without capital stock] from 
members of such . . . corporation . . . .” (Emphasis added.) 
The Court of Appeals rejected the Commission’s contentions 
regarding the meaning of “member,” and went on to hold that 
the term “embraces at least those individuals whom NRWC 
describes as its active and supporting members.” 214 U. S. 
App. D. C., at 220, 665 F. 2d, at 376. The opinion of the 
Court of Appeals indicates that this construction was reached 
at least in part because of concern for the constitutional im-
plications of any narrower construction. Id., at 218-220, 
665 F. 2d, at 374-376. As explained below, we reject this 
construction.

The statutory purpose of §441b, as outlined above, is to 
prohibit contributions or expenditures by corporations or 
labor organizations in connection with federal elections. 2 
U. S. C. §441b(a). The section, however, permits some 
participation of unions and corporations in the federal elec-
toral process by allowing them to establish and pay the 
administrative expenses of “separate segregated fund[s],” 
which may be “utilized for political purposes.” 2 U. S. C. 
§ 441b(b)(2)(C). The Act restricts the operations of such 
segregated funds, however, by making it unlawful for a cor-
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poration to solicit contributions to a fund established by it 
from persons other than its “stockholders and their families 
and its executive or administrative personnel and their fam-
ilies.” 2 U. S. C. § 441b(b)(4)(A). Finally, and of most rele-
vance here, the section just quoted has its own proviso, 
which states in pertinent part that “[t]his paragraph shall not 
prevent a . . . corporation without capital stock, or a sepa-
rate segregated fund established by a . . . corporation with-
out capital stock, from soliciting contributions to such a fund 
from members” of the sponsoring corporation. 2 U. S. C. 
§ 441b(b)(4)(C). The effect of this proviso is to limit solicita-
tion by nonprofit corporations to those persons attached in 
some way to it by its corporate structure. Ibid.

The Court of Appeals, as we have noted, construed the 
term “member” in § 441b to embrace “at least those individ-
uals whom NRWC describes as its active and supporting 
members.” 214 U. S. App. D. C., at 220, 665 F. 2d, at 376. 
The two categories of members recognized by NRWC were 
described in the following terms by the Court of Appeals:

“NRWC attracts members by publicizing its position 
on issues relating to compulsory unionism through ad-
vertisements, personal contacts, and, primarily, letters. 
These letters describe the purpose of NRWC, urge the 
recipient to assist NRWC (by, for example, writing to 
legislators), request financial support, and ask the recipi-
ent to respond to a questionnaire that will determine 
whether that person shares a similar political philoso-
phy. A person who, through his response, evidences an 
intention to support NRWC in promoting voluntary 
unionism qualifies as a member. A person who re-
sponds without contributing financially is considered a 
supporting member; a person who responds and also con-
tributes is considered an active member. NRWC sends 
an acknowledgement and a membership card to both 
classes. In the regular course of operations, NRWC’s 
members receive newsletters, action alerts, and re-
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sponses to individual requests for information. They 
respond to issue surveys and are asked to communicate 
with their elected representatives when appropriate. 
See Joint App., vol. II, at 387 et seq.” Id., at 217, n. 1, 
665 F. 2d, at 373, n. 1.

In respondent’s view, both categories satisfy the membership 
requirement of § 441b(b)(4)(C).

The Commission, however, insists that these standards of 
“membership” are too fluid and insubstantial to come within 
the statutory term “member,” and argues further that they 
do not comply with the Commission’s regulation defining the 
term:

“(e) ‘Members’ means all persons who are currently 
satisfying the requirements for membership in a mem-
bership organization, trade association, cooperative, or 
corporation without capital stock .... A person is not 
considered a member under this definition if the only 
requirement for membership is a contribution to a sepa-
rate segregated fund.” Federal Election Commission 
Regulations, 11 CFR § 114.1(e) (1982).

The Commission also contends that NRWC’s Virginia articles 
of incorporation, filed by respondent, which state that re-
spondent has no members, are dispositive. While we do not 
feel sufficiently informed at this time to attempt an exegesis 
of the statutory meaning of the word “members” beyond that 
necessary to decide this case, we find it relatively easy to dis-
pose of these arguments that respondent’s solicitation was 
limited to its “members,” since in our view this would virtu-
ally excise from the statute the restriction of solicitation to 
“members.”

Section 441b(b)(4)(C) was one of several amendments to 
the Act enacted in 1976. The entire legislative history of the 
subsection appears to be the floor statement of Senator Allen 
who introduced the provision in the Senate and explained the 
purpose of his amendment in this language:
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“Mr. President, all this amendment does is to cure an 
omission in the bill. It would allow corporations that do 
not have stock but have a membership organization, such 
as a cooperative or other corporations without capital 
stock and, hence, without stockholders, to set up sepa-
rate segregated political funds as to which it can solicit 
contributions from its membership; since it does not have 
any stockholders to solicit, it should be allowed to solicit 
its members. That is all that the amendment provides. 
It does cover an omission in the bill that I believe all 
agree should be filled.” 122 Cong. Rec. 7198 (1976).

This statement suggests that “members” of nonstock cor-
porations were to be defined, at least in part, by analogy to 
stockholders of business corporations and members of labor 
unions. The analogy to stockholders and union members 
suggests that some relatively enduring and independently 
significant financial or organizational attachment is required 
to be a “member” under § 441b(b)(4)(C). The Court of Ap-
peals’ determination that NRWC’s “members” include any-
one who has responded to one of the corporation’s essentially 
random mass mailings would, we think, open the door to all 
but unlimited corporate solicitation and thereby render 
meaningless the statutory limitation to “members.”

We also assume, since there is no body of federal law of 
corporations, see Burks v. Lasker, 441 U. S. 471, 477 (1979), 
that Congress intended at least some reference to the laws of 
the various States dealing with nonprofit corporations. In 
an analogous situation, where Congress had authorized state 
taxation of “real property” of subsidiaries of the Reconstruc-
tion Finance Corporation, the Court said:

“We think the congressional purpose can best be ac-
complished by application of settled state rules as to 
what constitutes ‘real property,’ so long as it is plain, as 
it is here, that the state rules do not effect a discrimina-
tion against the Government, or patently run counter to
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the terms of the Act.” RFC n . Beaver County, 328 
U. S. 204, 210 (1946).

Like property, the structure and powers of nonprofit cor-
porations are defined principally by state law; as in the case 
of property, state law provides some guidance in deciding 
whether NRWC’s solicitation was confined to its “members.”

Most States apparently permit nonprofit corporations to 
have “members” similar to shareholders in a business cor-
poration, although state statutes generally do not seem to re-
quire this form of organization, see, e. g., ALI-ABA, Model 
Nonprofit Corporation Act §11 (1964); in many States the 
board of directors of a nonprofit corporation may be an auton-
omous, self-perpetuating body.5 Given the wide variety of 
treatment of the subject of membership in state incorporation 
laws, and the focus of the Commission’s regulation on the 
corporation’s own standards, we think it was entirely per-
missible for the Commission in this case to look to NRWC’s 
corporate charter under the laws of Virginia and the 
bylaws adopted in accordance with that charter.

Applying the statutory language as we interpret it to the 
facts of this case,6 we think Congress did not intend to allow 
the 267,000 individuals solicited by NRWC during 1976 to 

6 One commentator has stated:
“The license provided by the statutes in this respect is further enhanced 

by their loose use of the term ‘member.’ The New York statute and the 
Model Act, for example, offer no meaningful definition of ‘member’ at all, 
but instead provide that a corporation’s articles or bylaws may designate 
anybody or nobody as members, or may designate different classes of 
members, and may freely specify the rights, if any, of the corporation’s 
members or classes of members. The California Act is a bit more carefully 
drawn in this regard, defining a member, essentially, as anyone entitled to 
vote in elections either for the corporation’s board of directors or for cer-
tain fundamental corporate changes.” Hansmann, Reforming Nonprofit 
Corporation Law, 129 U. Pa. L. Rev. 497, 578 (1981) (footnote omitted).

6 We assume, as have the parties and courts below, that ERCC satisfies 
the statutory requirements of a “separate segregated fund” and that 
NRWC is a corporation covered by § 441b.
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come within the exclusion for “members” in 2 U. S. C. 
§441b(b)(4)(C). Although membership cards are ultimately 
sent to those who either contribute or respond in some other 
way to respondent’s mailings, the solicitation letters them-
selves make no reference to members. Members play no 
part in the operation or administration of the corporation; 
they elect no corporate officials, and indeed there are appar-
ently no membership meetings. There is no indication that 
NRWC’s asserted members exercise any control over the 
expenditure of their contributions. Moreover, as previously 
noted, NRWC’s own articles of incorporation and other pub-
licly filed documents explicitly disclaimed the existence of 
members. We think that under these circumstances, those 
solicited were insufficiently attached to the corporate struc-
ture of NRWC to qualify as “members” under the statutory 
proviso.

Unlike the Court of Appeals, we do not think this construc-
tion of the statute raises any insurmountable constitutional 
difficulties. The Court of Appeals expressed the view that 
the sort of solicitations involved here would neither corrupt 
officials nor coerce members of the corporation holding mi-
nority political views, the two goals which it believed Con-
gress had in mind in enacting the statutory provisions at 
issue. That being so, the Court of Appeals apparently 
thought, and respondent argues here, that the term “mem-
bers” must be given an elastic definition in order to prevent 
impermissible interference with the constitutional rights 
enunciated in cases such as NAACP v. Button, 371 U. S. 415 
(1963), and Schaumburg v. Citizens for a Better Environ-
ment, 444 U. S. 620 (1980). Similarly, respondent places 
considerable reliance on our statement in Buckley v. Valeo, 
424 U. S. 1, 25 (1976):

“The Court’s decisions involving associational freedoms 
establish that the right of association is a ‘basic constitu-
tional freedom,’ Kusper v. Pontikes, 414 U. S., at 57, 
that is ‘closely allied to freedom of speech and a right



FEC v. NATIONAL RIGHT TO WORK COMMITTEE 207

197 Opinion of the Court

which, like free speech, lies at the foundation of a free 
society.’ Shelton v. Tucker, 364 U. S. 479, 486 (1960). 
See, e. g., Bates v. Little Rock, 361 U. S. 516, 522-523 
(1960); NAACP v. Alabama, [357 U. S.], at 460-461; 
NAACP v. Button, supra, at 452 (Harlan, J., dissent-
ing). In view of the fundamental nature of the right to 
associate, governmental ‘action which may have the ef-
fect of curtailing the freedom to associate is subject to 
the closest scrutiny.’ NAACP v. Alabama, supra, at 
460^61.”

Under this standard, respondent asserts, the Act’s restric-
tion of its solicitation cannot be upheld.

While we fully subscribe to the views stated in Buckley, in 
the very next sentence to the passage quoted by the respond-
ent, the Court went on to say:

“Yet, it is clear that ‘[n]either the right to associate nor 
the right to participate in political activities is absolute.’ 
CSC v. Letter Carriers, 413 U. S. 548, 567 (1973).” 
Ibid.

In this case, we conclude that the associational rights as-
serted by respondent may be and are overborne by the inter-
ests Congress has sought to protect in enacting §441b.

To place respondent’s constitutional claims in proper per-
spective, we repeat language used in Buckley n . Valeo, 
supra, at 13:

“The constitutional power of Congress to regulate fed-
eral elections is well established and is not questioned by 
any of the parties in this case.”

The first purpose of §441b, petitioners state, is to ensure 
that substantial aggregations of wealth amassed by the spe-
cial advantages which go with the corporate form of organiza-
tion should not be converted into political “war chests” which 
could be used to incur political debts from legislators who are 
aided by the contributions. See United States v. Automo-
bile Workers, 352 U. S. 567, 579 (1957). The second purpose 
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of the provisions, petitioners argue, is to protect the individ-
uals who have paid money into a corporation or union for pur-
poses other than the support of candidates from having that 
money used to support political candidates to whom they may 
be opposed. See United States v. CIO, 335 U. S. 106, 113 
(1948).

We agree with petitioners that these purposes are suffi-
cient to justify the regulation at issue. Speaking of corpo-
rate involvement in electoral politics, we recently said:

“The overriding concern behind the enactment of stat-
utes such as the Federal Corrupt Practices Act was the 
problem of corruption of elected representatives through 
the creation of political debts. The importance of the 
governmental interest in preventing this occurrence has 
never been doubted.” First National Bank of Boston 
v. Bellotti, 435 U. S. 765, 788, n. 26 (1978) (citations 
omitted).

Likewise, in Buckley v. Valeo, supra, at 26-27, we specifi-
cally affirmed the importance of preventing both the actual 
corruption threatened by large financial contributions and 
the eroding of public confidence in the electoral process 
through the appearance of corruption. These interests di-
rectly implicate “the integrity of our electoral process, and, 
not less, the responsibility of the individual citizen for the 
successful functioning of that process.” United States v. 
Automobile Workers, supra, at 570.

We are also convinced that the statutory prohibitions and 
exceptions we have considered are sufficiently tailored to 
these purposes to avoid undue restriction on the associational 
interests asserted by respondent. The history of the move-
ment to regulate the political contributions and expenditures 
of corporations and labor unions is set forth in great detail in 
United States v. Automobile Workers, supra, at 570-584, and 
we need only summarize the development here. Seventy- 
five years ago Congress first made financial contributions to 
federal candidates by corporations illegal by enacting the
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Tillman Act, ch. 420, 34 Stat. 864. Within the next few 
years Congress went further and required financial disclo-
sure by federal candidates following election, Act of June 25, 
1910, ch. 392, 36 Stat. 822, and the following year required 
pre-election disclosure as well. Act of Aug. 19, 1911, ch. 33, 
37 Stat. 25. The Federal Corrupt Practices Act, passed in 
1925, extended the prohibition against corporate contribu-
tions to include “anything of value,” and made acceptance 
of a corporate contribution as well as the giving of such a 
contribution a crime. 43 Stat. 1070.

The first restrictions on union contributions were con-
tained in the second Hatch Act, 54 Stat. 767, and later, in the 
War Labor Disputes Act of 1943, § 9, 57 Stat. 167, union con-
tributions in connection with federal elections were prohib-
ited altogether. These prohibitions on union political activ-
ity were extended and strengthened in the Taft-Hartley Act, 
61 Stat. 136, which broadened the earlier prohibition against 
contributions to “expenditures” as well. Congress codified 
most of these provisions in the Federal Election Campaign 
Act of 1971, 86 Stat. 3, and enacted later amendments in 
1974, 88 Stat. 1263, in 1976, 90 Stat. 475, and in 1980, 93 Stat. 
1339. Section 441b(b)(4)(C) is, as its legislative history indi-
cates, merely a refinement of this gradual development of the 
federal election statute.

This careful legislative adjustment of the federal electoral 
laws, in a “cautious advance, step by step,” NLRB v. Jones & 
Laughlin Steel Corp., 301 U. S. 1, 46 (1937), to account for 
the particular legal and economic attributes of corporations 
and labor organizations warrants considerable deference, see 
Rostker v. Goldberg, 453 U. S. 57, 64, 67 (1981). As we dis-
cuss below, it also reflects a permissible assessment of the 
dangers posed by those entities to the electoral process.

In order to prevent both actual and apparent corruption, 
Congress aimed a part of its regulatory scheme at corpora-
tions. The statute reflects a legislative judgment that the 
special characteristics of the corporate structure require par-
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ticularly careful regulation. See United States v. Morton 
Salt Co., 338 U. S. 632, 652 (1950). While §441b restricts 
the solicitation of corporations and labor unions without great 
financial resources, as well as those more fortunately situ-
ated, we accept Congress’ judgment that it is the poten-
tial for such influence that demands regulation. Nor will we 
second-guess a legislative determination as to the need for 
prophylactic measures where corruption is the evil feared. 
As we said in California Medical Assn. v. FEC, 453 U. S. 
182, 201 (1981), the “differing structures and purposes” of dif-
ferent entities “may require different forms of regulation in 
order to protect the integrity of the electoral process.”7

To accept the view that a solicitation limited only to those 
who have in the past proved “philosophically compatible” to 
the views of the corporation must be permitted under the 
statute in order for the prohibition to be constitutional would 
ignore the teachings of our earlier decisions. The govern-
mental interest in preventing both actual corruption and the 
appearance of corruption of elected representatives has long 
been recognized, First National Bank of Boston v. Bellotti, 
supra, at 788, n. 26, and there is no reason why it may not in 
this case be accomplished by treating unions, corporations,

7 Our decision in First National Bank of Boston v. Bellotti, 435 U. S. 
765 (1978), is entirely consistent with our conclusion here. Bellotti struck 
down a prohibition against corporate expenditures and contributions in 
connection with state referenda. Id., at 768. The Court explicitly stated 
that its decision did not involve “the constitutionality of laws prohibiting or 
limiting corporate contributions to political candidates or committees, or 
other means of influencing candidate elections. ” Id., at 788, n. 26 (empha-
sis added). In addition, following its citation of Pipefitters v. United 
States, 407 U. S. 385 (1972); United States v. Automobile Workers, 352 
U. S. 567 (1957); and United States v. CIO, 335 U. S. 106 (1948), the Court 
specifically pointed out that in elections of candidates to public office, un-
like in referenda on issues of general public interest, there may well be a 
threat of real or apparent corruption. As discussed in text, Congress has 
relied on just this threat in enacting § 441b.
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and similar organizations differently from individuals. Cali-
fornia Medical Assn. v. FEC, supra, at 201.

Respondent also asserts a claim of unconstitutional vague-
ness, relying on such additional cases as Connally v. General 
Construction Co., 269 U. S. 385 (1926); Grayned v. City of 
Rockford, 408 U. S. 104 (1972); Speiser v. Randall, 357 U. S. 
513 (1958); and Smith v. California, 361 U. S. 147 (1959). 
We think the vagueness claim is adequately answered by the 
language quoted earlier from CSC v. Letter Carriers, 413 
U. S. 548, 567 (1973). There may be more than one way 
under the statute to go about determining who are “mem-
bers” of a nonprofit corporation, and the statute may leave 
room for uncertainty at the periphery of its exception for so-
licitation of “members.” However, on this record we are 
satisfied that NRWC’s activities extended in large part, if 
not in toto, to people who would not be members under any 
reasonable interpretation of the statute. See Broadrick n . 
Oklahoma, 413 U. S. 601 (1973).8

The judgment of the Court of Appeals is reversed.

It is so ordered.

8 We also reject as meritless NRWC’s claim that the Commission’s ac-
tions prior to and during conciliation were so misleading and arbitrary as to 
constitute a deprivation of due process. We leave open for consideration 
upon remand, inter alia, the propriety of the Commission’s imposition of a 
$10,000 civil penalty against respondent.
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BOWEN v. UNITED STATES POSTAL SERVICE ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT

No. 81-525. Argued October 6, 1982—Decided January 11, 1983

After petitioner employee was discharged by respondent United States 
Postal Service (USPS) as a result of an altercation with another em-
ployee, he filed a grievance with respondent Union as provided by the 
applicable collective-bargaining agreement. When the Union declined 
to take his grievance to arbitration, petitioner sued respondents in Fed-
eral District Court, claiming that he had been wrongfully discharged and 
seeking damages and injunctive relief. Entering judgment on a jury 
verdict against both respondents, the District Court held that the USPS 
had discharged petitioner without just cause and that the Union had han-
dled his grievance in an arbitrary manner. Accordingly, the court up-
held the jury’s apportionment of damages between the USPS and the 
Union. The Court of Appeals affirmed except for the award of damages 
against the Union, holding that because petitioner’s compensation was 
payable only by the USPS, reimbursement for his lost earnings contin-
ued to be the USPS’s exclusive obligation, and that hence no portion of 
the deprivations was chargeable to the Union.

Held: Where the District Court’s findings, accepted by the Court of Ap-
peals, established that petitioner’s damages were caused initially by the 
USPS’s unlawful discharge and were increased by the Union’s breach of 
its duty of fair representation, apportionment of the damages was re-
quired. Vaca v. Sipes, 386 U. S. 171. Pp. 218-230.

(a) The governing principle of Vaca is that where an employee proves 
that his employer violated the collective-bargaining agreement and that 
his union breached its duty of fair representation, liability is to be appor-
tioned between the employer and the union according to the damages 
caused by the fault of each. To interpret this principle as requiring that 
an employer be solely liable for damages resulting from a wrongful dis-
charge treats the relationship between the employer and employee, 
created by the collective-bargaining agreement, as if it were a simple 
contract of hire governed by traditional common-law principles. Such 
a reading fails to recognize that a collective-bargaining agreement is 
much more than traditional common-law employment terminable at will. 
Rather, it is an agreement creating relationships and interests under the 
federal common law of labor policy. Pp. 218-220.
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(b) Of paramount importance is the right of the employee, who has 
been injured by both the employer’s and the union’s breach, to be made 
whole. Even though both the employer and the union have caused the 
damage suffered by the employee, the union is responsible for the in-
crease in damages resulting from breach of its duty of fair representation 
having caused the grievance procedure to malfunction, and, as between 
the two wrongdoers, the union should bear its portion of the damages. 
Pp. 220-224.

(c) When the union, as the employee’s exclusive agent, waives arbitra-
tion or fails to seek review of an adverse decision, the employer should 
be in substantially the same position as if the employee had had the right 
to act on his own behalf and had done so. In the absence of damages 
apportionment where the default of both the employer and the union con-
tributes to the employee’s injury, incentives to comply with the griev-
ance proceeding would be diminished, and to impose total liability solely 
on the employer could affect the willingness of employers to agree to ar-
bitration clauses. To require the union to pay damages does not impose 
a burden on the union inconsistent with national labor policy, but rather 
provides an additional incentive for the union to process its members’ 
claims where warranted. Pp. 224-228.

(d) Czosek v. O'Mara, 397 U. S. 25, is not inconsistent with Vaca’s 
recognition that each party should bear the damages attributable to its 
fault. Pp. 228-230.

642 F. 2d 79, reversed and remanded.

Powel l , J., delivered the opinion of the Court, in which Burge r , C. J., 
and Brenna n , Steve ns , and O’Conn or , JJ., joined. Whit e , J., filed an 
opinion concurring in the judgment in part and dissenting in part, in which 
Mars hal l  and Bla ckmu n , JJ., joined, and in all but Part IV of which 
Rehn qu ist , J., joined, post, p. 230. Rehn quis t , J., filed a dissenting 
opinion, post, p. 246.

William B. Poff argued the cause for petitioner. With 
him on the briefs were Baynard E. Harris and John D. 
Eure.

Barbara E. Etkind argued the cause for the federal re-
spondent. With her on the briefs were Solicitor General 
Lee, Assistant Attorney General McGrath, Deputy Solicitor 
General Geller, Leonard Schaitman, Michael Jay Singer, 
and Stephen E. Alpem. Asher W. Schwartz argued the 
cause for respondent Union. With him on the brief were 
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Darryl J. Anderson, Anton G. Hajjar, Laurence Gold, and 
Marsha Berzon*

Justi ce  Powell  delivered the opinion of the Court.
The issue is whether a union may be held primarily liable 

for that part of a wrongfully discharged employee’s damages 
caused by his union’s breach of its duty of fair representation.

I
On February 21, 1976, following an altercation with an-

other employee, petitioner Charles V. Bowen was suspended 
without pay from his position with the United States Postal 
Service. Bowen was a member of the American Postal 
Workers Union, AFL-CIO, the recognized collective-bar-
gaining agent for Service employees. After Bowen was for-
mally terminated on March 30,1976, he filed a grievance with 
the Union as provided by the collective-bargaining agree-
ment. When the Union declined to take his grievance to ar-
bitration, he sued the Service and the Union in the United 
States District Court for the Western District of Virginia, 
seeking damages and injunctive relief.

Bowen’s complaint charged that the Service had violated 
the collective-bargaining agreement by dismissing him with-
out “just cause” and that the Union had breached its duty of 
fair representation. His evidence at trial indicated that the 
responsible Union officer, at each step of the grievance proc-
ess, had recommended pursuing the grievance but that the 
national office, for no apparent reason, had refused to take 
the matter to arbitration.

Following the parties’ presentation of evidence, the court 
gave the jury a series of questions to be answered as a special 
verdict.* 1 If the jury found that the Service had discharged

★Eugene B. Granof and Stephen A. Bokat filed a brief for the Chamber 
of Commerce of the United States as amicus curiae urging reversal.

1 The jury sat only as an advisory panel on Bowen’s claims against the 
Service. See 28 U. S. C. § 2402 (“Any action against the United States 
under section 1346 shall be tried by the court without a jury”).
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Bowen wrongfully and that the Union had breached its duty 
of fair representation, it was instructed to determine the 
amount of compensatory damages to be awarded and to ap-
portion the liability for the damages between the Service and 
the Union.2 In explaining how liability might be appor-
tioned, the court instructed the jury that the issue was left 
primarily to its discretion. The court indicated, however, 
that the jury equitably could base apportionment on the date 
of a hypothetical arbitration decision—the date at which the 
Service would have reinstated Bowen if the Union had ful-
filled its duty. The court suggested that the Service could 
be liable for damages before that date and the Union for dam-
ages thereafter. Although the Union objected to the in-
struction allowing the jury to find it liable for any compensa-
tory damages, it did not object to the manner in which the 
court instructed the jury to apportion the damages in the 
event apportionment was proper.3

Upon return of a special verdict in favor of Bowen and 
against both defendants, the District Court entered judg-

2 Question 3 of the special verdict stated: “If [you find that the Union 
breached its duty of fair representation and/or the Service discharged 
Bowen without just cause], state from a preponderance of the evidence or 
with reasonable certainty the amount of compensatory damages to which 
[Bowen] is entitled.” App. to Pet. for Cert. A21-A22.

Question 8 stated: “If compensatory damages are awarded by your an-
swer to Question 3, state the amount, if any, that should be attributable to 
the defendant Union and the amount, if any, that should be attributable to 
the defendant Postal Service.” Id., at A22.

3 Counsel for the Union stated: “Your Honor, in respect to this special 
verdict form, the [Union] would object to any verdict or any question here 
which would allow the jury to return a judgement against the [Union] for 
any form ... of wages. Traditionally, the Union does not pay wages. 
And these damages are wholly assessable to the [Service], if at all.” 3 
Record 611-612.

In a motion for judgment notwithstanding the verdict, counsel for the 
Union reasserted that the “amount of back wages awarded [Bowen] by the 
jury against the [Union] is as a matter of law wholly assessable against 
the employer.” 1 Record, Item 37, 12.
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ment, holding that the Service had discharged Bowen with-
out just cause and that the Union had handled his “appar-
ently meritorious grievance ... in an arbitrary and perfunc-
tory manner . . . .” 470 F. Supp. 1127, 1129 (1979). In so 
doing, both the Union and the Service acted “in reckless and 
callous disregard of [Bowen’s] rights.”4 Ibid. The court 
found that Bowen could not have proceeded independently of 
the Union5 and that if the Union had arbitrated Bowen’s 
grievance, he would have been reinstated. Ibid.

The court ordered that Bowen be reimbursed $52,954 for 
lost benefits and wages. Although noting that “there is au-
thority suggesting that only the employer is liable for dam-

4 The District Court had instructed the jury that both the Union and the 
Service could be liable for punitive damages if either had acted “maliciously 
or recklessly or in callous disregard of the rights of the Plaintiff [Bowen].” 
3 Record 597. The jury found that the Service and the Union were liable 
for punitive damages of $30,000 and $10,000, respectively. App. to Pet. 
for Cert. A22. The District Court determined, however, that punitive 
damages could not be assessed against the Service because of sovereign 
immunity. 470 F. Supp., at 1131. Although the court found that the 
Union’s actions supported the jury’s award of punitive damages, it set the 
award aside. It concluded that it would be unfair to hold the Union liable 
when the Service was immune. Ibid. Bowen did not appeal the District 
Court’s decision on this point.

5 The grievance-arbitration clause contained in the contract between the 
Service and the Union provides for a four-step grievance procedure. The 
employee may initiate the grievance by discussing it with his supervisor. 
The Union has discretion to appeal on the employee’s behalf and can elect 
to pursue the grievance through the next three steps. If the grievance is 
not settled, the Union may refer the grievance to arbitration. See 1 Rec-
ord, Item 25, Exhibit 1.

Although Bowen could have appealed his discharge to the Civil Service 
Commission, his right to do so expired 15 days after notice of the Service’s 
action. Moreover, by choosing to pursue his administrative remedies, 
Bowen would have “waive[d] access to any procedures under the National 
Agreement beyond Step 2B of the Grievance-Arbitration Procedures.” 
App. 90-91. By choosing the remedy provided by the grievance proce-
dure, he was prevented from presenting his claim to the Civil Service 
Commission.



BOWEN v. UNITED STATES POSTAL SERVICE 217

212 Opinion of the Court

ages in the form of backpay,” it observed that “this is a case 
in which both defendants, by their illegal acts, are liable 
to plaintiff. . . . The problem in this case is not one of liabil-
ity but rather one of apportionment . . . Id., at 1130- 
1131. The jury had found that the Union was responsible for 
$30,000 of Bowen’s damages. The court approved that ap-
portionment, ordering the Service to pay the remaining 
$22,954.6

On appeal by the Service and the Union, the Court of Ap-
peals for the Fourth Circuit overturned the damages award 
against the Union. 642 F. 2d 79 (1981). It accepted the 
District Court’s findings of fact, but held as a matter of law 
that, “[a]s Bowen’s compensation was at all times payable 
only by the Service, reimbursement of his lost earnings 
continued to be the obligation of the Service exclusively. 
Hence, no portion of the deprivations . . . was chargeable 
to the Union. Cf. Vaca v. Sipes, 386 U. S. 171, 195 . . . 
(1967).” Id., at 82 (footnote omitted). The court did not 
alter the District Court’s judgment in any other respect, but 
“affirmed [it] throughout” except for the award of damages 
against the Union. Id., at 83.

Thus, the Court of Appeals affirmed the District Court’s 
apportionment of fault and its finding that both the Union 
and the Service had acted “in reckless and callous disregard 
of [Bowen’s] rights.”7 Indeed, the court accepted the Dis-

6 The District Court found as a fact that if Bowen’s grievance had been 
arbitrated he would have been reinstated by August 1977. Lost wages 
after that date were deemed the fault of the Union: “While the [Service] 
set this case in motion with its discharge, the [Union’s] acts, upon which 
[Bowen] reasonably relied, delayed the reinstatement of [Bowen] and it is a 
proper apportionment to assign fault to the [Union] for approximately two- 
thirds of the period [Bowen] was unemployed up to the time of trial.” 470 
F. Supp., at 1131.

7 In a footnote added after the opinion was first filed, the court noted 
that it made “no revision in the judgment of $22,954.12 against the Postal 
Service. In this connection we note that no appeal was entered by
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trict Court’s apportionment of fault so completely that it re-
fused to increase the $22,954 award against the Service to 
cover the whole of Bowen’s injury. Bowen was lef t with only 
a $22,954 award, whereas the jury and the District Court 
had awarded him lost earnings and benefits of $52,954— 
the undisputed amount of his damages.

II
In Vaca v. Sipes, 386 U. S. 171 (1967), the Court held that 

an employee such as Bowen, who proves that his employer 
violated the labor agreement and his union breached its duty 
of fair representation, may be entitled to recover damages 
from both the union and the employer. The Court explained 
that the award must be apportioned according to fault:

“The governing principle, then, is to apportion liability 
between the employer and the union according to the 
damage caused by the fault of each. Thus, damages 
attributable solely to the employer’s breach of contract 
should not be charged to the union, but increases if any 
in those damages caused by the union’s refusal to process 
the grievance should not be charged to the employer.” 
Id., at 197-198.

Although Vaca’s governing principle is well established, its 
application has caused some uncertainty.8 The Union ar-

[Bowen] from the judgment against the Service in the amount of 
$22,954.12.” 642 F. 2d, at 82, n. 6.

The court’s view that the judgment against the Service could not be in-
creased because of Bowen’s failure to appeal is erroneous. Bowen won an 
unambiguous victory in the District Court. He established that he had 
been discharged by the employer without just cause and that the Union 
had breached its duty of fair representation. The amount of lost wages 
and benefits was not in dispute, and the jury and the District Court 
awarded him all of his damages, apportioning them between the Union and 
the Service. Bowen had no reason to be unhappy with the award and 
should not have been deprived of the full amount of his compensatory dam-
ages because of his failure to cross-appeal.

8 Just ice  Whit e ’s dissent asserts that the “rationale” of apportioning 
damages, applied by the Court today, “has been rejected by every Court of
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gues that the Court of Appeals correctly determined that it 
cannot be charged with any damages resulting from a wrong-
ful discharge. Vaca’s “governing principle,” according to

Appeals that has squarely considered it.” See post, at 231, and n. 1. Apart 
from the fact that we apply the rationale—the “governing principle”—articu-
lated in Vaca, few Courts of Appeals have stated a rationale nor has there 
been the consistency in result perceived by the dissent. Only one case 
cited by the dissent has declined to apportion damages after considering 
the issue fully. See Seymour v. Olin Corp., 666 F. 2d 202 (CA5 1982). 
Others, such as the opinion below, have rejected apportionment after giving 
the issue only minimal consideration. See 642 F. 2d 79, 82 (CA4 1981) 
(simply citing Vaca, but not Vaca’s governing principle); Milstead v. Inter-
national Brotherhood of Teamsters, Local Union 957, 649 F. 2d 395, 396 
(CA61981) (finding that damages may not be apportioned on the basis of St. 
Clair v. Local 515, 422 F. 2d 128 (CA6 1969), which found that damages 
may be apportioned). Some courts have not apportioned damages, but have 
articulated apparently conflicting rationales. See Wyatt v. Interstate & 
Ocean Transport Co., 623 F. 2d 888, 892-893 (CA4 1980) (refusing to hold 
union liable for portion of damages caused by its breach but stating that 
damages can be apportioned when the union “exacerbate[s the employee’s] 
loss or diminution of wages, beyond that for which the employer could be 
charged”); De Arroyo v. Sindicato de Trabajadores Packinghouse, 425 F. 
2d 281, 289-290 (CAI) (refusing to hold union liable for portion of damages 
caused by its default but stating that apportionment would be proper 
where there was evidence “that but for the Union’s conduct the plaintiffs 
would have been reinstated or reimbursed at an earlier date”), cert, de-
nied, 400 U. S. 877 (1970). While it is true these cases reach the same 
result as the dissent, they do not represent an affirmation of its reasoning.

Other cases have recognized that damages should be apportioned be-
tween the union and the employer. See Smart v. Ellis Trucking Co., 580 
F. 2d 215, 219, n. 6 (CA6 1978) (on remand, trial court to determine “the 
extent to which the employer’s liability for any backpay may be limited” 
because of its reliance on arbitration proceeding); Harrison v. Chrysler 
Corp., 558 F. 2d 1273, 1279 (CA7 1977) (“union which breaches its duty of 
fair representation may be sued by an employee for lost pay attributable to 
the breach”); Ruzicka v. General Motors Corp., 523 F. 2d 306, 312 (CA6 
1975) (“Union . . . liable for that portion of Appellant’s injury representing 
‘increases if any in those damages [chargeable to the employer] caused by 
the union’s refusal to process the grievance’ ”) (brackets in Court of Ap-
peals opinion); St. Clair v. Local 515, supra, at 132 (holding union “liable 
for nothing more [than damages measured by backpay] and perhaps for 
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the Union, requires that the employer be solely liable for 
such damages. The Union views itself as liable only for 
Bowen’s litigation expenses resulting from its breach of duty. 
It finds support for this view in Vaca’s recognition that a 
union’s breach of its duty of fair representation does not ab-
solve an employer of all the consequences of a breach of the 
collective-bargaining contract. See id., at 196. The Union 
contends that its unrelated breach of the duty of fair repre-
sentation does not make it liable for any part of the dis-
charged employee’s damages; its default merely lifts the bar 
to the employee’s suit on the contract against his employer.

The difficulty with this argument is that it treats the rela-
tionship between the employer and employee, created by the 
collective-bargaining agreement, as if it were a simple con-
tract of hire governed by traditional common-law principles. 
This reading of Vaca fails to recognize that a collective-bar-
gaining agreement is much more than traditional common-
law employment terminable at will. Rather, it is an agree-
ment creating relationships and interests under the federal 
common law of labor policy.

A
In Vaca, as here, the employee contended that his em-

ployer had discharged him in violation of the collective-bar-
gaining agreement and that the union had breached its duty 
of fair representation by refusing to take his claim to arbitra-
tion. He sued the union in a Missouri state court for breach 
of its duty. On finding that both the union and the employer

less” because Vaca requires those damages to be apportioned between the 
employer and union according to each party’s fault). See also Feller, A 
General Theory of the Collective Bargaining Agreement, 61 Calif. L. Rev. 
663, 817-824 (1973) (employer’s liability should not be increased by union’s 
default); Comment, Apportionment of Damages in DFR/Contract Suits: 
Who Pays for the Union’s Breach, 1981 Wis. L. Rev. 155 (same). In sum, 
a fair reading of these cases reveals that, contrary to the dissent’s asser-
tion, the Courts of Appeals have been far from unanimous in either their 
results or their rationales.
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were at fault, the jury decided—and the Missouri Supreme 
Court agreed—that the union was entirely liable for the em-
ployee’s lost backpay. See id., at 195.

On appeal, this Court was required to resolve a number of 
issues. One was whether an employee who had failed to ex-
haust the grievance procedure prescribed in the bargaining 
agreement could bring suit for a breach of that agreement.9 
In Republic Steel Corp. v. Maddox, 379 U. S. 650 (1965), the 
Court had held that “federal labor policy requires that indi-
vidual employees wishing to assert contract grievances must 
attempt use of the contract grievance procedure agreed upon 
by employer and union as the mode of redress.”10 Id., at 652 
(emphasis in original; footnote omitted). Because the em-
ployee in Republic Steel had made no attempt to exhaust the 
grievance procedure, it was necessary for the Court to con-
sider only the union’s interest in participating in the adminis-
tration of the contract and the employer’s interest in limiting 
administrative remedies. The Court noted, however, that if 
“the union refuses to press or only perfunctorily presses the 
individual’s claim,” federal labor policy might require a differ-
ent result. Ibid.

Vaca presented such a situation. The union, which had 
the “sole power under the contract to invoke the higher 
stages of the grievance procedure,” had chosen not to take 
the employee’s claim to arbitration. See 386 U. S., at 185. 
Thus the Court faced a strong countervailing interest: the 

9The Court had previously held in Smith v. Evening News Assn., 371 
U. S. 195 (1962), that an employee may sue his employer for a breach of the 
collective-bargaining agreement under § 301 of the Labor Management Re-
lations Act. See 29 U. S. C. § 185. Because the contract in Smith did not 
contain a grievance-arbitration procedure that required exhaustion, Smith 
did not reach the issue presented in Vaca. See 371 U. S., at 196, n. 1.

10 The Court based its decision on Congress’ express approval of contract 
grievance procedures as a preferred method of settling disputes, the 
union’s interest in actively participating in the continuing administration of 
the contract, and the employer’s interest in limiting the choice of remedies 
available to aggrieved employees. See 379 U. S., at 653.
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employee’s right to vindicate his claim. Vaca resolved these 
conflicting interests by holding that an employee’s failure 
to exhaust the contractual grievance procedures would bar 
his suit except when he could show that the union’s breach 
of its duty of fair representation had prevented him from 
exhausting those remedies. See ibid. The Vaca Court then 
observed:

“It is true that the employer in such a situation may have 
done nothing to prevent exhaustion of the exclusive con-
tractual remedies to which he agreed in the collective 
bargaining agreement. But the employer has commit-
ted a wrongful discharge in breach of that agreement, a 
breach which could be remedied through the grievance 
process to the employee-plaintiff’s benefit were it not for 
the union’s breach of its statutory duty of fair represen-
tation to the employee. To leave the employee remedi-
less in such circumstances would, in our opinion, be a 
great injustice.” Id., at 185-186.

The interests thus identified in Vaca provide a measure of 
its principle for apportioning damages. Of paramount im-
portance is the right of the employee, who has been injured 
by both the employer’s and the union’s breach, to be made 
whole. In determining the degree to which the employer or 
the union should bear the employee’s damages, the Court 
held that the employer should not be shielded from the “natu-
ral consequences” of its breach by wrongful union conduct. 
Id., at 186. The Court noted, however, that the employer 
may have done nothing to prevent exhaustion. Were it not 
for the union’s failure to represent the employee fairly, the 
employer’s breach “could [have been] remedied through the 
grievance process to the employee-plaintiff’s benefit.” The 
fault that justifies dropping the bar to the employee’s suit for 
damages also requires the union to bear some responsibility 
for increases in the employee’s damages resulting from its 
breach. To hold otherwise would make the employer alone 
liable for the consequences of the union’s breach of duty.
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Hines v. Anchor Motor Freight, Inc., 424 U. S. 554 (1976), 
presented an issue analogous to that in Vaca: whether proof 
of a breach of the duty of fair representation would remove 
the bar of finality from an arbitral decision. We held that it 
would, in part because a contrary rule would prevent the em-
ployee from recovering

“even in circumstances where it is shown that a union 
has manufactured the evidence and knows from the start 
that it is false; or even if, unbeknownst to the employer, 
the union has corrupted the arbitrator to the detriment 
of disfavored union members.” 424 U. S., at 570.

It would indeed be unjust to prevent the employee from re-
covering in such a situation. It would be equally unjust to 
require the employer to bear the increase in the damages 
caused by the union’s wrongful conduct.11 It is true that the 
employer discharged the employee wrongfully and remains 
liable for the employee’s backpay. See Vaca, 386 U. S., at 
197. The union’s breach of its duty of fair representation, 
however, caused the grievance procedure to malfunction 
resulting in an increase in the employee’s damages. Even 
though both the employer and the union have caused the 
damage suffered by the employee, the union is responsible 
for the increase in damages and, as between the two wrong-
doers, should bear its portion of the damages.11 12

Vaca’s governing principle reflects this allocation of re-
sponsibility. As the Court stated, “damages attributable 
solely to the employer’s breach of contract should not be 
charged to the union, but increases if any in those damages 

11 We note that this is not a situation in which either the union or the em-
ployer has participated in the other’s breach. See Vaca, 386 U. S., at 197, 
n. 18.

12 Although the union remains primarily responsible for the portion of the 
damages resulting from its default, Vaca made clear that the union’s 
breach does not absolve the employer of liability. Thus if the petitioner in 
this case does not collect the damages apportioned against the Union, the 
Service remains secondarily liable for the full loss of backpay.
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caused by the union’s refusal to process the grievance should 
not be charged to the employer.” Id., at 197-198 (emphasis 
added). The Union’s position here would require us to read 
out of the Vaca articulation of the relevant principle the 
words emphasized above.13 It would also ignore the inter-
ests of all the parties to the collective agreement—interests 
that Vaca recognized and Hines illustrates.

B
In approving apportionment of damages caused by the em-

ployer’s breach of the collective-bargaining agreement and 
the union’s breach of its duty of fair representation, Vaca did 
not apply principles of ordinary contract law. For, as the 
Court has noted, a collective-bargaining agreement “is more 
than a contract; it is a generalized code to govern a myriad of 
cases which the draftsmen cannot wholly anticipate.” Steel-
workers v. Warrior & Gulf Navigation Co., 363 U. S. 574, 
578 (1960). In defining the relationships created by such an

13 In Vaca, the jury had found the union responsible for the entire 
amount of damages suffered by the employee. The judgment upholding 
the verdict therefore was reversed. Just ice  Whit e ’s dissent reasons 
that because Vaca found that the employer is not absolved from liability by 
the union’s breach, the employer must be solely responsible. The first 
proposition, however, does not require the second. Thus, Vaca’s recogni-
tion that the employer “may not hide behind the union’s wrongful act” does 
not answer the question posed by this case, how damages should be appor-
tioned as between the two wrongdoers, the union and the employer. On 
this point, the explicit language of Vaca’s governing principle makes clear 
that the union is responsible for increases in the employee’s damages flow-
ing from the wrongful discharge, a point which the dissent glosses over.

Although the Court in Vaca concluded that the union had not breached 
its duty, it observed that “[i]n this case, even if the Union had breached its 
duty, all or almost all of [the employee’s] damages would still be attribut-
able to his allegedly wrongful discharge.” Id., at 198. Assuming that 
such a breach did occur, the facts are not sufficiently clear to determine 
when the breach would have occurred or the portion of damages attribut-
able to each party’s fault. Thus this speculative observation is not incon-
sistent with the Court’s precisely worded statement of the governing 
principle.
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agreement, the Court has applied an evolving federal com-
mon law grounded in national labor policy. See Steelworkers 
v. American Manufacturing Co., 363 U. S. 564, 567 (1960); 
Textile Workers v. Lincoln Mills, 353 U. S. 448, 456-457 
(1957).

Fundamental to federal labor policy is the grievance proce-
dure. See John Wiley & Sons, Inc. v. Livingston, 376 U. S. 
543, 549 (1964); Warrior & Gulf Navigation Co., supra, at 
578. It promotes the goal of industrial peace by providing a 
means for labor and management to settle disputes through 
negotiation rather than industrial strife. See John Wiley & 
Sons, Inc., supra, at 549. Adoption of a grievance proce-
dure provides the parties with a means of giving content to 
the collective-bargaining agreement and determining their 
rights and obligations under it. See Warrior & Gulf Naviga-
tion Co., supra, at 581.

Although each party participates in the grievance proce-
dure, the union plays a pivotal role in the process since it as-
sumes the responsibility of determining whether to press an 
employee’s claims.14 The employer, for its part, must rely on 
the union’s decision not to pursue an employee’s grievance. 
For the union acts as the employee’s exclusive representative 
in the grievance procedure, as it does in virtually all matters 

14 The parties to the collective-bargaining agreement, of course, may 
choose not to include a grievance procedure supervised by the union or, if 
they do, may choose not to make the procedure exclusive. See Vaca, 
supra, at 184, n. 9; Republic Steel Corp. v. Maddox, 379 U. S. 650, 
657-658 (1965); cf. 29 U. S. C. § 159(a) (employee may present grievances 
to his employer “without the intervention of the bargaining representative, 
as long as the adjustment is not inconsistent with the terms of a collective-
bargaining contract or agreement then in effect. . .”). Most collective-
bargaining agreements, however, contain exclusive grievance-arbitration 
procedures and give the union power to supervise the procedure. See 
Feller, supra n. 8, at 742, 752-753. When the collective-bargaining agree-
ment provides the union with sole authority to press an employee’s griev-
ance, the union acts as the employee’s exclusive representative in the 
grievance-arbitration procedure. See Vaca, supra, at 191-192.
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involving the terms and conditions of employment. Just as a 
nonorganized employer may accept an employee’s waiver of 
any challenge to his discharge as a final resolution of the mat-
ter, so should an organized employer be able to rely on a com-
parable waiver by the employee’s exclusive representative.

There is no unfairness to the union in this approach. By 
seeking and acquiring the exclusive right and power to speak 
for a group of employees, the union assumes a corresponding 
duty to discharge that responsibility faithfully—a duty which 
it owes to the employees whom it represents and on which 
the employer with whom it bargains may rely. When the 
union, as the exclusive agent of the employee, waives ar-
bitration or fails to seek review of an adverse decision, the 
employer should be in substantially the same position as if 
the employee had had the right to act on his own behalf and 
had done so. Indeed, if the employer could not rely on the 
union’s decision, the grievance procedure would not provide 
the “uniform and exclusive method for [the] orderly settle-
ment of employee grievances,” which the Court has recog-
nized is essential to the national labor policy.15 See Clayton 
v. Automobile Workers, 451 U. S. 679, 686-687 (1981).

15 Under the analysis of Just ice  Whit e ’s  dissent, the employer may not 
rely on the union’s decision not to pursue a grievance. Rather it can pre-
vent continued liability only by reinstating the discharged employee. See 
post, at 238-239. This leaves the employer with a dubious option: it must 
either reinstate the employee promptly or leave itself exposed to open- 
ended liability. If this were the rule, the very purpose of the grievance 
procedure would be defeated. It is precisely to provide the exclusive 
means of resolving this kind of dispute that the parties agree to such a pro-
cedure and national labor policy strongly encourages its use. See Repub-
lic Steel, supra, at 653.

When the union has breached its duty of fair representation, the dissent 
justifies its rule by arguing that “only the employer ha[s] the continuing 
ability to right the wrong... by reinstating” the employee, an ability that 
the union lacks. See post, at 239. But an employer has no way of know-
ing that a failure to carry a grievance to arbitration constitutes a breach of 
duty. Rather than rehiring, as the dissent suggests, the employer reason-
ably could assume that the union had concluded the discharge was justi- 
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The principle announced in Vaca reflects this allocation of 
responsibilities in the grievance procedure—a procedure that 
contemplates that both employer and union will perform their 
respective obligations. In the absence of damages appor-
tionment where the default of both parties contributes to the 
employee’s injury, incentives to comply with the grievance 
procedure will be diminished. Indeed, imposing total liabil-
ity solely on the employer could well affect the willingness of 
employers to agree to arbitration clauses as they are custom-
arily written.

Nor will requiring the union to pay damages impose a bur-
den on the union inconsistent with national labor policy.16 It 
will provide an additional incentive for the union to process 
its members’ claims where warranted. See Vaca, 386 U. S., 
at 187. This is wholly consistent with a union’s interest. It 
is a duty owed to its members as well as consistent with the 

tied. The union would have the option, if it realized it had committed an 
arguable breach of duty, to bring its default to the employer’s attention. 
Our holding today would not prevent a jury from taking such action into 
account. See n. 19, infra.

Moreover, the rule urged by the dissenting opinion would allow the 
union and the employee, once the case goes to trial, to agree to a settle-
ment pursuant to which the union would acknowledge a breach of its duty 
of fair representation in exchange for the employee’s undertaking to look to 
his employer for his entire recovery. Although we may assume that this 
would not occur frequently, the incentive the dissent’s rule would provide 
to agree to such a settlement demonstrates its unsoundness.

16 Requiring the union to pay its share of the damages is consistent with 
the interests recognized in Electrical Workers v. Foust, 442 U. S. 42 
(1979). In Foust, we found that a union was not liable for punitive dam-
ages. The interest in deterring future breaches by the union was out-
weighed by the debilitating impact that “unpredictable and potentially sub-
stantial” awards of punitive damages would have on the union treasury and 
the union’s exercise of discretion in deciding what claims to pursue. Id., 
at 50-52. An award of compensatory damages, however, normally will be 
limited and finite. Moreover, the union’s exercise of discretion is shielded 
by the standard necessary to prove a breach of the duty of fair representa-
tion. Thus, the threat that was present in Foust is absent here.
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union’s commitment to the employer under the arbitration 
clause. See Republic Steel, 379 U. S., at 653.

Ill
The Union contends that Czosek v. O’Mara, 397 U. S. 25 

(1970), requires a different reading of Vaca and a different 
weighing of the interests our cases have developed. Czosek, 
however, is consistent with our holding today.17 In Czosek, 
employees of the Erie Lackawanna Railroad were placed on 
furlough and not recalled. They brought suit against the 
railroad for wrongful discharge and against their union for 
breaching its duty of fair representation. They alleged that 
the union had arbitrarily and capriciously refused to process 
their claims against the railroad. See 397 U. S., at 26. The 
District Court dismissed the claim against the railroad be-
cause the employees had not pursued the administrative rem-

17 In cases following Vaca and Czosek, the Court has not had occasion to 
address the question presented here. In Hines v. Anchor Motor Freight, 
Inc., 424 U. S. 554 (1976), we held that proof of a breach of the duty of fair 
representation will remove the bar of finality from arbitral decisions. We 
did not consider the scope of the remedy available, but stated that if the 
employer had wrongfully discharged the employee and the union had 
breached its duty, the employee was “entitled to an appropriate remedy 
against the employer as well as the Union.” Id., at 572. In Foust, we 
reviewed the principles announced in Vaca as bearing on the question of 
whether a union can be held liable for punitive damages. Although 
Foust’s discussion of Vaca could be read as suggesting a contrary principle 
to that stated in Vaca, the holding in Foust—that a union may not be held 
liable for punitive damages—is consistent with our holding here. Finally, 
in Clayton v. Automobile Workers, 451 U. S. 679, 690, n. 15 (1981), the 
Court reiterated Vaca’s governing principle. Although the Court did not 
apply that principle, the context in which it was discussed bears on the 
question presented here. In considering whether the remedies available 
to the employee in an internal union procedure were equivalent to the rem-
edies available to an employee in a § 301 suit, the Court found it significant 
that the union procedures allowed an employee to recover backpay against 
the union. This was a recognition of Vaca’s explicitly announced govern-
ing principle.
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edies provided by the Railway Labor Act.18 It dismissed the 
claim against the union because the employees’ ability to pur-
sue an administrative remedy on their own absolved the 
union of any duty. The Court of Appeals for the Second Cir-
cuit affirmed the dismissal of the claim against the railroad 
but found that the employees had stated a claim against the 
union. Even though the employees had a right to seek full 
redress from an administrative board, the union still had a 
duty to represent them fairly. See Conley v. Gibson, 355 
U. S. 41 (1957).

This Court affirmed. In so doing, it addressed the union’s 
concern that if the railroad were not joined as a party, the 
union might be held responsible for damages for which the 
railroad was wholly or partly responsible. The Court stated:

“[Judgment against [the union] can in any event be had 
only for those damages that flowed from [its] own con-
duct. Assuming a wrongful discharge by the employer 
independent of any discriminatory conduct by the union 
and a subsequent discriminatory refusal by the union to 
process grievances based on the discharge, damages 
against the union for loss of employment are unrecover-
able except to the extent that its refusal to handle the 
grievances added to the difficulty and expense of collect-
ing from the employer.” 397 U. S., at 29 (footnote 
omitted).

Although the statement is broadly phrased, it should not 
be divorced from the context in which it arose. The Railway 
Labor Act provided the employees in Czosek with an alterna-
tive remedy, which they could have pursued when the union 
refused to process their grievances. Because the union’s ac-
tions did not deprive the employees of immediate access to a 

18 See 45 U. S. C. §§ 153 First (i), (j). These sections provide that an 
employee who is unsuccessful at the grievance level can seek relief on his 
own from the National Railroad Adjustment Board. The Board is author-
ized to provide remedies similar to those available in a court suit. See Re-
public Steel, 379 U. S., at 657, n. 14.



230 OCTOBER TERM, 1982

Opinion of WHITE, J. 459 U. S.

remedy, it did not increase the damages that the employer 
otherwise would have had to pay. The Court therefore 
stated that the only damages flowing from the union’s con-
duct were the added expenses the employees incurred. This 
is consistent with Vaca’s recognition that each party should 
bear the damages attributable to its fault.

IV
In this case, the findings of the District Court, accepted by 

the Court of Appeals, establish that the damages sustained 
by petitioner were caused initially by the Service’s unlawful 
discharge and increased by the Union’s breach of its duty of 
fair representation. Accordingly, apportionment of the 
damages was required by Vaca.19 We reverse the judgment 
of the Court of Appeals and remand for entry of judgment 
allocating damages against both the Service and the Union 
consistent with this opinion.

It is so ordered.

Justi ce  Whi te , with whom Justi ce  Mars ha ll , Justic e  
Blac kmu n , and Justi ce  Rehnqui st  (except as to Part IV) 
join, concurring in the judgment in part and dissenting in 
part.

The Court holds that an employer who wrongfully dis-
charges an employee protected by a collective-bargaining 
agreement with an arbitration clause is only responsible for 
backpay that accrues prior to the hypothetical date upon 
which an arbitrator would have issued an award had the em-
ployee’s union taken the matter to arbitration. All backpay 
damages that accrue after this time are the sole responsibil-

19 We need not decide whether the District Court’s instructions on appor-
tionment of damages were proper. The Union objected to the instructions 
only on the ground that no back wages at all could be assessed against it. 
It did not object to the manner of apportionment if such damages were to 
be assessed. Nor is it necessary in this case to consider whether there 
were degrees of fault, as both the Service and the Union were found to 
have acted in “reckless and callous disregard of [Bowen’s] rights.”



BOWEN v. UNITED STATES POSTAL SERVICE 231

212 Opinion of Whit e , J.

ity of the union, even where, as here, the union is in no way 
responsible for the employer’s decision to terminate the em-
ployee. This rationale, which heretofore has been rejected 
by every Court of Appeals that has squarely considered it,1 
does not give due regard to our prior precedents, to equitable 
principles, or to the national labor policy. I therefore re-

1 In addition to the opinion below in the present case, 642 F. 2d 79 (CA4 
1981), see Seymour v. Olin Corp., 666 F. 2d 202 (CA5 1982), and Milstead 
v. International Brotherhood of Teamsters, Local Union 957, 649 F. 2d 
395 (CA6), cert, denied, 454 U. S. 896 (1981). These three are the 
only Court of Appeals decisions rendering square holdings on the issue. 
However, also consistent with the view advanced in this dissent are Wyatt 
v. Interstate & Ocean Transport Co., 623 F. 2d 888 (CA4 1980) (assessing 
the employer for all backpay), and Soto Segarra v. Sea-Land Service, Inc., 
581 F. 2d 291, 298 (1978), where the First Circuit specifically noted that, in 
accordance with Vaca v. Sipes, 386 U. S. 171 (1967), and Czosek v. 
O’Mara, 397 U. S. 25 (1970), the District Court “did not charge the union 
for any of the back pay due appellee but instead awarded $5,750 in attor-
ney’s fees proximately caused by the Union’s failure to process his griev-
ance.” See also De Arroyo v. Sindicato de Trabajadores Packinghouse, 
425 F. 2d 281, 289-290 (CAI), cert, denied, 400 U. S. 877 (1970), where the 
employer was held liable for all backpay, even though a jury had found that 
40% of this amount accrued because of the union’s wrongful conduct. See 
Feller, A General Theory of the Collective Bargaining Agreement, 61 
Calif. L. Rev. 663, 671-672 (1973).

The Court incorrectly states, ante, at 218-220, n. 8, that the Courts of 
Appeals have not been consistent on this issue. No Court of Appeals has 
ever required a union to pay backpay in a case such as this. In fact, the 
only two cases the Court cites that even suggest the possibility of union 
liability for backpay are St. Clair v. Local No. 515, 422 F. 2d 128 (CA6 
1969), and Harrison v. Chrysler Corp., 558 F. 2d 1273 (CA7 1977). In 
St. Clair, the court did not purport to decide the issue; it stated only that 
the union certainly would not be liable for anything more than backpay less 
interim earnings, “and perhaps for less,” because, in light of Vaca, “the 
Supreme Court has strongly implied that . . . the increment of damages 
caused by the union’s breach of duty is virtually de minimis.” 422 F. 2d, 
at 132. In Harrison, the court did make the comment that “a union which 
breaches its duty of fair representation may be sued by an employee for 
lost pay attributable to the breach,” 558 F. 2d, at 1279, but no union was 
even a party to the litigation, so this dicta can hardly be regarded as 
authoritative.
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spectfully dissent. For the following reasons, I believe that 
the employer should be primarily liable for all backpay.

I
In Smith v. Evening News Assn., 371 U. S. 195, 200-201 

(1962), we held for the first time that an individual employee 
may bring a § 3012 suit against his employer for breach of a 
collective-bargaining agreement. If, as in Smith, the agree-
ment does not contain an arbitration provision, the em-
ployee’s right to bring suit is unqualified, and, in such a case, 
the employer unquestionably is liable for any and all backpay 
that is due.

On the other hand, if, as in the present case, the agreement 
does contain an arbitration provision, it is much more difficult 
for an employee to maintain a §301 action against his em-
ployer for any backpay whatsoever. This is because Repub-
lic Steel Corp. v. Maddox, 379 U. S. 650 (1965), established 
that contractual grievance and arbitration procedures must 
be exhausted before an employee files a §301 suit. The 
Republic Steel rule was adopted to protect the integrity of 
the collective-bargaining process, and to further the national 
labor policy of encouraging private resolution of disputes aris-
ing over the interpretation and implementation of collective-
bargaining agreements. See Clayton v. Automobile Work-
ers, 451 U. S. 679, 686-687 (1981).

Noting that contractual remedies sometimes prove to be 
“unsatisfactory or unworkable for the individual grievant,” 
we considered in Vaca v. Sipes, 386 U. S. 171, 185 (1967), the 
question “under what circumstances the individual employee 
may obtain judicial review of his breach-of-contract claim de-

2 § 301 of the Labor Management Relations Act, 29 U. S. C. § 185. Be-
cause the employer in the present case is the United States Postal Service, 
petitioner Bowen’s action technically arises under § 2 of the Postal Reorga-
nization Act, 39 U. S. C. § 1208(b), which is identical to § 301 in all relevant 
respects.
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spite his failure to secure relief through the contractual reme-
dial procedures.” We found that one situation in which “the 
employee may seek judicial enforcement of his contractual 
rights” is where the union has the sole power to invoke the 
higher stages of the grievance procedure, and “the employee- 
plaintiff has been prevented from exhausting his contractual 
remedies by the union’s wrongful refusal to process the 
grievance.” Ibid. An employee may maintain a §301 suit 
under these circumstances because, in enacting the laws im-
posing a duty of fair representation on unions, Congress did 
not intend “to shield employers from the natural conse-
quences of their breaches of bargaining agreements by 
wrongful union conduct in the enforcement of such agree-
ments.” Id., at 186.

Vaca made clear that, with respect to an employer, the 
only consequence of a union’s breach of a fair-representation 
duty to an employee is that it provides the employee with the 
means of defeating the employer’s “defense based upon the 
failure to exhaust contractual remedies,” ibid., in a § 301 suit. 
The Court explicitly stated that the union’s violation of its 
statutory duty in no way “exempt[ed] the employer from con-
tractual damages which he would otherwise have had to 
pay,” id., at 196, and that the employer could not “hide be-
hind the union’s wrongful failure to act.” Id., at 197.

In Hines v. Anchor Motor Freight, Inc., 424 U. S. 554 
(1976), we reiterated that a union’s breach of duty to an 
employee does not shield an employer from damages that 
it would otherwise owe. Hines involved employees whose 
grievances had been fully arbitrated. The arbitrator had up-
held the discharge as rightful. Nevertheless, the Court held 
that the employee might still maintain a § 301 action if he 
could establish that his union had breached its duty of repre-
senting him fairly during the arbitral proceedings, even 
though the employer was in no way responsible for the al-
leged union malfeasance. Id., at 569. The employer pro-



234 OCTOBER TERM, 1982

Opinion of Whit e , J. 459 U. S.

tested that, since its conduct during the arbitration was 
blameless, it should be able to rely on the finality of the arbi-
tral award. We rejected this argument, pointing out that 
the employer had “surely played its part in precipitating [the] 
dispute” by discharging the plaintiff-employee in the first 
place. Ibid. As in Vaca, with respect to the employer, the 
only consequence of the union’s breach was that it “remove[d] 
the bar” to the employee’s right to bring a § 301 action.3 424 
U. S., at 567.

Thus, under our previous holdings, as far as the employer 
is concerned, a union’s breach of a fair-representation duty 
does no more than remove the procedural exhaustion-of- 
remedies bar to a § 301 suit by an aggrieved employee. The 
union’s breach does not affect the employer’s potential liabil-
ity, including backpay liability, if the employee prevails in 
the § 301 judicial proceedings by showing that the employer 
had breached its contract in discharging him.

That the union is not primarily liable for backpay is readily 
apparent upon close inspection of the facts in Vaca. The 
employee in that case had been discharged in January 1960. 
Sometime after February 1961, the union refused to take the 
matter to arbitration, and, in February 1962, the employee 
filed suit, claiming that the union’s refusal to go to arbitration 
violated his rights. The trial began in June 1964, and the 
matter was not finally adjudicated until this Court rendered 
its decision in February 1967. See Vaca, 386 U. S., at 
173-176. Had the union opted in favor of arbitration, an

’Justice Stewart filed a two-paragraph concurring opinion in Hines, in 
which he stated that the employer should not be liable for backpay accruing 
between the time of the “tainted” arbitral decision and a subsequent “un-
tainted” determination that the discharges were, after all, wrongful. 424 
U. S., at 572-573. No other Member of the Court joined Justice Stew-
art’s observations, and his opinion was founded on the employer’s good-
faith reliance on a favorable arbitral decision. Here, the Court goes far 
beyond Justice Stewart and grants the employer the right to rely on a non-
existent arbitration, even though the union is by no means under a duty to 
the employer to take any grievances to arbitration. See infra, at 239-241.
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award almost certainly would have been forthcoming long be-
fore the judicial suit had even proceeded to trial.4 Never-
theless, the Vaca Court commented that “all or almost all” of 
the employee’s damages would be attributable to the em-
ployer, not the union. Id., at 198. Had the Court intended 
to hold the union responsible for backpay accruing after the 
hypothetical arbitration date, presumably well over half of 
this liability would have been attributed to the union.

Of course, this does not mean that the union escapes liabil-
ity for the “natural consequences,” Vaca, supra, at 186, of its 
wrongful conduct. The damages that an employee may re-
cover upon proof that his union has breached its duty to rep-
resent him fairly are simply of a different nature than those 
recoverable from the employer. This is why we found in 
Vaca that “damages attributable solely to the employer’s 
breach of contract should not be charged to the union, but in-
creases if any in those damages caused by the union’s refusal 
to process the grievance should not be charged to the em-
ployer.” 386 U. S., at 197-198.

What, then, is the proper measure of the union’s damages 
in a hybrid § 301/breach-of-duty suit? We considered this 
question in Czosek v. O'Mara, 397 U. S. 25, 29 (1970), and 
concluded that, under the Vaca rule, the union is liable in 
damages to the extent that its misconduct “add[s] to the 

4 Statistics developed by the Federal Mediation and Conciliation Service 
(FMCS) show that, in 1981, the average time between the filing of a griev-
ance and the rendering of an arbitral award was 230.26 days. For the 
years between 1972 and 1980, the average varied from a high of 268.3 in 
1977 to a low of 223.5 in 1975 and 1978. 34 FMCS Ann. Rep. 39 (1981). 
See generally Ross, The Well-Aged Arbitration Case, 11 Ind. & Lab. Rei. 
Rev. 262 (1958); Seitz, Delay: The Asp in the Bosom of Arbitration, 36 
Arb. J.(n. s.) 29 (Sept. 1981). Also, in some industries, labor and manage-
ment have agreed to expedited arbitral proceedings that can further re-
duce the average time. See Sandver, Blaine, & Woyar, Time and Cost 
Savings through Expedited Arbitration Procedures, 36 Arb. J.(n. s.) 11 
(Dec. 1981).
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difficulty and expense of collecting from the employer.”6 
Czosek reassured unions that they would not be forced to pay 
damages “for which the employer is wholly or partly respon-
sible.” 397 U. S., at 28-29 (emphasis added).

It is true that, under the Vaca-Czosek rule, the union may 
sometimes only have de minimis liability, and we unani-
mously acknowledged this fact in Electrical Workers v. 
Foust, 442 U. S. 42, 48, 50 (1979). “[T]he damages a union 
will be forced to pay in a typical unfair representation suit are 
minimal; under Vaca’s apportionment formula, the bulk of 
the award will be paid by the employer, the perpetrator of 
the wrongful discharge, in a parallel §301 action.” Id., at 57 
(Blac kmu n , J., concurring in result, joined by Burger , 
C. J., and Rehnquis t  and Stevens , JJ.). The Foust ma-
jority nevertheless reaffirmed Vaca and, moreover, further 
insulated unions from liability by holding that punitive dam-
ages could not be assessed in an action for breach of the duty 
of fair representation. In reaching these conclusions, the 
Court relied on the policy of affording individual employees 
redress for injuries caused by union misconduct without com-
promising the collective interests of union members in pro-
tecting limited union funds. As in Vaca, considerations of 
deterrence were deemed insufficient to risk endangering 
union “financial stability.” 442 U. S., at 50-51.6

6 Czosek arose under the Railway Labor Act (RLA), 45 U. S. C. § 151 et 
seq. (1976 ed. and Supp. IV), which permits an employee whose union fails 
to process his grievance to press it himself. §§ 153 First (i), (j) (1976 ed., 
Supp. IV). The Court seeks to limit Czosek to the RLA context, on the 
theory that, because the employee in Czosek could have filed a grievance 
without union assistance, the union’s default in that case did not “increase 
the damages that the employer otherwise would have had to pay.” Ante, 
at 228-230. However, the Czosek opinion nowhere suggests that this dis-
tinction is relevant, and it cites only Vaca in support of its finding on this 
point. We reaffirmed in Electrical Workers v. Foust, 442 U. S. 42, 50, 
n. 13 (1979), that the Czosek rule was an application of “Vaca’s apportion-
ment principle.”

’Even though Foust requires that punitive damages not be assessed 
against a union, the Vaca rule nevertheless provides for a credible deter-
rent against wrongful union conduct. Attorney’s fees and other litigation
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II
Our precedents notwithstanding, the Court today aban-

dons the Vaca rationale and holds that a union’s breach of 
duty does far more than simply remove the exhaustion de-
fense in an employee’s § 301 suit against his employer. The 
union’s breach, even if totally unrelated to the employer’s de-
cision to terminate the employee, now serves to insulate the 
employer from further backpay liability, as of the hypotheti-
cal arbitration date, even though the employer, unlike the 
union, can stop backpay accretion at any moment it desires, 
simply by reinstating the discharged employee.

It cannot be denied that, contrary to Vaca and its progeny, 
under the Court’s new rule, the “bulk of the award” for 
backpay in a hybrid § 301/breach-of-duty suit will have to be 
borne by the union, not the employer. In the present case, 
for example, the jury, which was instructed in accordance 
with the Court’s new test, assessed $30,000 in compensatory 
damages against the union, and only $17,000 against the em-
ployer. The union should well consider itself fortunate that 
this dispute proceeded to trial less than three years after the 
cessation of petitioner Bowen’s employment. Most of the 
cases of this nature that have been reviewed by this Court 
have taken the better part of a decade to run their course.* 7 

expenses have been assessed as damages against unions, because such 
damages measure the extent by which the union’s breach of duty adds to 
the difficulty and expense of collecting from the employer. See, e. g., Sey-
mour v. Olin Corp., 666 F. 2d, at 215; Scott v. Teamsters Local 377, 548 
F. 2d 1244 (CA6), cert, denied, 431 U. S. 968 (1977).

7 See, e. g., Clayton v. ITT Gilfillan, 623 F. 2d 563, 565 (CA9 1980), 
rev’d in part sub nom. Clayton v. Automobile Workers, 451 U. S. 679 
(1981) (discharge in February 1975; we remand for trial in May 1981); Elec-
trical Workers v. Foust, supra, at 43-45 (discharge in February 1971; trial 
in May 1976; Court of Appeals’ judgment in 1978; this Court rules in 1979); 
Hines v. Anchor Motor Freight, Inc., 424 U. S., at 556-559 (discharges in 
1967; District Court grants summary judgment in 1973; we remand for trial 
in March 1976); Czosek v. O’Mara, 397 U. S., at 26 (discharge in 1962; we 
remand for trial in February 1970); Vaca v. Sipes, 386 U. S., at 175-176 
(discharge in January 1960; trial begins in June 1964).
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Because the hypothetical arbitration date will usually be less 
than one year after the discharge, see n. 4, supra, it is 
readily apparent that, under the Court’s rule, in many cases 
the union will be subject to large liability, far greater than 
that of the employer, the extent of which will not be in any 
way related to the union’s comparative culpability. Nor will 
the union have any readily apparent way to limit its con-
stantly increasing liability.8

Bowen and the Postal Service argue that the employer is 
not the “cause” of an employee’s lost earnings after the date 
on which an arbitral decision would have reinstated or other-
wise compensated the employee. In the “but for” sense, of 
course, this is patently false, as the Court concedes. Ante, 
at 223. But for the employer’s breach of contract, there 
would be no occasion for anyone to reimburse the plaintiff for 
lost wages accumulated either before or after a hypothetical 
arbitration. Furthermore, the consequences of the breach— 
the discharge without cause—continue to accumulate as long 
as the employer refuses to reinstate. The union’s failure to 
arbitrate does not make the discharge and the refusal to rein-
state any less wrongful.

Thus, there is no reason why the matter should not be gov-
erned by the traditional rule of contract law that a breaching 
defendant must pay damages equivalent to the total harm 
suffered, “even though there were contributing factors other 
than his own conduct.” 5 A. Corbin, Contracts §999 (1964). 
The plaintiff need not show the proportionate part played by 
the defendant’s breach of contract among all the contributing 
factors causing the injury, and his loss need not be “segre-
gated proportionately.” Ibid. We followed this rule in 
Czosek, when we determined that an employer must pay 
the damages if it is “wholly or partly” responsible for the

8 While remaining disturbingly vague about the point, the Court at least 
concedes that a union may shift some or all backpay responsibility back to 
the employer by “bringing] its default to the employer’s attention.” 
Ante, at 227, n. 15.
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plaintiff-employee’s loss. 397 U. S., at 29. Even if the 
union did not stop the employer from persisting in its breach 
of contract, as it might have done, conduct of this nature is 
hardly sufficient to exonerate the employer.

It bears reemphasizing that both before and after the hy-
pothetical arbitration date, the union did not in any way pre-
vent the employer from reinstating Bowen, and that the em-
ployer could reinstate him. Under these circumstances, it is 
bizarre to hold, as the Court does, that the relatively impo-
tent union is exclusively liable for the bulk of the backpay. 
The Court, in effect, sustains the employer’s protest to the 
union that “you should be liable for all damages flowing from 
my wrong from and after a certain time, because you should 
have caught and rectified my wrong by that time.” Sey-
mour v. Olin Corp., 666 F. 2d 202, 215 (CA5 1982). The 
employer’s wrongfiil conduct clearly was the generating cause 
of Bowen’s loss, and only the employer had the continuing 
ability to right the wrong and limit liability by reinstating 
Bowen. The employer has the sole duty to pay wages, and it 
should be responsible for all back wages to which Bowen is 
entitled.

The Court finds that its apportionment rule is “consistent 
with the union’s commitment to the employer under the arbi-
tration clause” of the collective-bargaining agreement. Ante, 
at 227-228. However, the Court in no way identifies a 
legitimate source of the union’s “commitment under the ar-
bitration clause” that it will bear exclusive liability for post-
arbitration-date backpay. The Court’s finding is grounded 
on the assumption that the collective-bargaining agreement 
somehow entitles the employer to rely on the union to bring 
any wrongful discharge to its attention within the context of 
the grievance machinery. But the typical collective agree-
ment, including the one here, contains no language entitling 
the employer to such reliance. The agreement gives the 
union the right to raise grievances, but it does not obligate it 
to do so. And, most assuredly, the agreement in no way ex-
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pressly or impliedly grants the employer any rights against 
the union if the union fails to bring a meritorious grievance to 
its attention.

Indeed, it is only the union’s statutory duty—implied by 
the judiciary9—to employees to provide them with fair rep-
resentation that in any way obliges the union to take cer-
tain grievances to the employer for consideration. The duty 
of fair representation obliges a union “to make an honest 
effort to serve the interests of all [bargaining unit] mem-
bers” fairly and impartially. Ford Motor Co. v. Huffman, 
345 U. S. 330, 337 (1953); Wallace Corp. v. NLRB, 323 U. S. 
248, 255 (1944); Steele v. Louisville & Nashville R. Co., 323 
U. S. 192, 202-203 (1944). It serves as a “bulwark to pre-
vent arbitrary union conduct against individuals stripped of 
traditional forms of redress by the provisions of federal labor 
law.” Vaca, 386 U. S., at 182 (emphasis added). The union 
owes this duty of fair representation to the employees it 
represents—the duty does not run to the employer, and the 
Court does not contend otherwise.

Accordingly, neither the collective-bargaining agreement 
nor the union’s duty of fair representation provides any sup-
port for the Court’s conclusion that the union has somehow 
committed itself to protect the employer, and that the em-
ployer has the right to rely on the union to cut off its liability. 
Contrary to our past cases construing the federal labor law, 
the Court in effect reads an indemnification provision into the 
collective-bargaining agreement, even though the employer 
can and more properly should be required to bargain for such

’Although no statute expressly imposes a duty of fair representation 
upon unions, we have held, beginning with Steele v. Louisville & Nashville 
R. Co., 323 U. S. 192 (1944), that “the exclusive agent’s statutory author-
ity to represent all members of a designated unit includes a statutory 
obligation to serve the interests of all members without hostility or dis-
crimination toward any, to exercise its discretion with complete good faith 
and honesty, and to avoid arbitrary conduct.” Vaca, 386 U. S., at 177. 
See generally Aaron, The Duty of Fair Representation: An Overview, in 
The Duty of Fair Representation 8 (J. McKelvey ed. 1977).
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a provision, if desired.10 11 It is a basic tenet of national labor 
policy that “when neither the collective-bargaining process 
nor its end product violates any command of Congress, a fed-
eral court has no authority to modify the substantive terms 
of a collective-bargaining contract.” United Mine Workers 
Health & Retirement Funds v. Robinson, 455 U. S. 562, 576 
(1982). See also Carbon Fuel Co. v. Mine Workers, 444 
U. S. 212, 218-219 (1979); Porter Co. v. NLRB, 397 U. S. 99, 
108 (1970).11

The Court also contends, ante, at 226-227, that its rule will 
better enable grievance procedures to provide the uniform 
and exclusive method for the orderly settlement of employee 
grievances, because a contrary rule “could well affect the 
willingness of employers to agree to arbitration clauses as 
they are customarily written.” Why the Court’s rule will 
not “affect the willingness” of unions to agree to such clauses 
is left unexplained. More importantly, since the practical 
consequence of today’s holding is that unions will take many 
unmeritorious grievances to arbitration simply to avoid expo-

10 See Edwards, Employers’ Liability for Union Unfair Representation: 
Fiduciary Duty or Bargaining Reality?, 27 Lab. L. J. 686, 691-692 (1976).

11 The Court correctly reaffirms, ante, at 224, that a collective-bargain-
ing agreement “is more than a contract; it is a generalized code to govern 
a myriad of cases which the draftsmen cannot wholly anticipate.” Steel-
workers v. Warrior & Gulf Navigation Co., 363 U. S. 574, 578 (1960). 
This means that “[g]aps may be left to be filled in by reference to the prac-
tices of the particular industry and of the various shops covered by the 
agreement,” because “[m]any of the specific practices which underlie the 
agreement may be unknown, except in hazy form, even to the negotiators.” 
Id., at 580-581. The Court does not suggest that the union is obliged by 
any “industry practice” to protect the employer from backpay liability, or 
that such an obligation can be inferred in any other way from the “gaps” in 
the agreement. The Court’s holding therefore inserts a new substantive 
term into the agreement, which is precisely what we have forbidden the 
lower courts to do in our previous holdings. The Court’s mere belief that 
an employer “should” be able to rely on the union because there is “no un-
fairness to the union in this approach,” ante, at 226, is not a valid justifica-
tion for the holding.
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sure to the new breach-of-duty liability, the Court’s rule ac-
tually impairs the ability of the grievance machinery to pro-
vide for orderly dispute resolution.

I thus cannot agree with the Court’s judgment imposing 
backpay liability on the union. Lost wages are among the 
“natural consequences,” Vaca, supra, at 186, of an em-
ployer’s wrongful discharge of an employee. Precedent, 
equity, and national labor policy do not impose on the union 
primary responsibility for all backpay accruing after its fail-
ure to arbitrate.12

Ill
There are at least two situations in which a union should 

bear some liability for backpay. First, as recognized in 
Vaca, the union and the employer may be jointly and sever-
ally liable where the union has affirmatively induced the em-
ployer to commit the alleged breach of contract. 386 U. S., 
at 197, n. 18. Second, even in a case such as this one, in 
which the union is not responsible for the discharge, the 
union should be secondarily liable. That is, if, due to a 
breach of duty by his union, an employee is unable to collect 
the backpay to which he is entitled from his employer, the 
entity primarily liable, he should then be entitled to collect 
from the union.13 * * * * 18

12 The Court asserts, ante, at 227, n. 15, that the view advanced in this 
dissent would allow the union and the employee “to agree to a settlement 
pursuant to which the union would acknowledge a breach of its duty of fair 
representation in exchange for the employee’s undertaking to look to his
employer for his entire recovery.” I seriously doubt, however, that a 
union will lightly “concede” a breach of its fair-representation duty to bar-
gaining unit employees, particularly since it may be liable for the plaintiff’s
costs of collection, including attorney’s fees in not inconsiderable amounts.
See n. 6, supra. Furthermore, the Court’s position, by exposing the union 
to even greater liability, may well exert correspondingly greater pressure
on the union to settle, with or without an acknowledgment of breach of 
duty, leaving the employer to defend the action alone.

18 The Court takes the exact opposite tack. It holds that the union is 
primarily responsible for post-hypothetical-arbitration-date backpay, and 
that the employer is secondarily liable for this amount. Ante, at 223, n. 12.
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This rule of primary and secondary liability prevails in the 
law of trusts, and should be equally applicable in the present 
context.14 Just as an individual employee may bring a suit 
for breach of contract against his employer if, but only if, the 
union has breached its duty of fair representation in deter-
mining not to pursue the grievance on the employee’s behalf, 
a trust beneficiary may sue to enforce a contract entered into 
on his behalf by the trustee if, but only if, the trustee 
“improperly refuses or neglects to bring an action against 
the third person.” Restatement (Second) of Trusts §282(2) 
(1959); G. Bogert & G. Bogert, Law of Trusts and Trustees 
§ 869 (2d ed. 1982); 4 A. Scott, Law of Trusts § 282.1 (3d ed. 
1967). If the beneficiary is able to collect in full from the pri-
mary obligor, the trustee should not be monetarily liable. 
See, e. g., Pollard v. Pollard, 166 Cal. App. 2d 698, 701, 333 
P. 2d 356, 357 (1959). However, the trustee must pay if his 
wrongful action causes a loss to the beneficiary, such as 
where the claim was originally enforceable, but the obligor 
has become insolvent, or where the claim has become barred 
by the statute of limitations. 2 Scott, supra, § 177.

The Court of Appeals for the Fourth Circuit correctly ap-
plied a similar rule in the labor context in Harrison v. United 
Transportation Union, 530 F. 2d 558 (1975), cert, denied, 
425 U. S. 958 (1976). In that case, the plaintiff-employee’s 
union breached its duty of fair representation by allowing the 
plaintiff’s claim against the employer to become time-barred. 
The court held that, under these circumstances, the union 
should be responsible for the lost wages the plaintiff might 
have recovered from the employer but for the union’s mis- 14 

14 It is not always proper to import common-law principles into federal 
labor law. See NLRB v. Hearst Publications, Inc., 322 U. S. Ill, 
120-129 (1944). In the present context, however, the trust analogy ap-
pears to be appropriate. See Cox, Rights under a Labor Agreement, 69 
Harv. L. Rev. 601, 652 (1956); Jenkins v. Wm. Schluderberg-T. J. Kurdle 
Co., 217 Md. 556, 559-560, 144 A. 2d 88, 90 (1958).
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conduct. 530 F. 2d, at 562. See also Nedd v. United Mine 
Workers of America, 400 F. 2d 103, 106-107 (CA3 1968).

No such exception to the rule I would apply is applicable in 
this case. The union did not incite Bowen’s discharge, and 
Bowen is able to recover in full from the Postal Service. 
Therefore, I would affirm the judgment of the Court of Ap-
peals to the extent that it holds the union not Hable for the 
backpay to which Bowen is entitled.

IV
I disagree with the Court of Appeals, however, to the 

extent that it holds the Service not liable for the $30,000 
assessed by the District Court against the union, thus pre-
cluding Bowen from recovering this amount from either de-
fendant. The parties stipulated that Bowen lost approxi-
mately $47,000 in wages prior to trial.* 16 The District Court, 
based upon the jury’s special verdict,16 found the employer 
liable for $17,000 of these damages, and the union liable for 
the remainder. Although the Court of Appeals held that 
Bowen’s lost earnings were an exclusive obligation of the 
Service, the court, in a footnote belatedly added to its opin-
ion, refused to amend the judgment and assess the Service 
for the $30,000 that the District Court erroneously charged 
against the union. This was done on the erroneous ground 
that Bowen did not file a cross-appeal against the Postal 
Service for the $30,000. 642 F. 2d 79, 82, n. 6 (CA4 1981).

16 The parties stipulated that Bowen lost $45,389.87 in back wages and 
fringe benefits from the time of discharge until trial. 3 Record 315. 
Bowen’s counsel misstated this figure as $47,000 in his closing argument, 
and the jury apparently acted on this basis. Id., at 550. No party has 
complained of the $1,610.13 discrepancy.

16 The union timely objected to the District Court’s instructions to the 
extent they allowed the jury to apportion any compensatory damages to 
the union. Id., at 611-612. The union renewed its objection in its motion 
for judgment notwithstanding the verdict, or in the alternative to alter or 
amend the judgment. 1 Record, Item 37,12. The Court quotes the rele-
vant material. See ante, at 215, n. 3.
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The purport of Vaca v. Sipes is to provide employees with 
effective remedies to make them whole. 386 U. S., at 185- 
186. See Electrical Workers v. Foust, 442 U. S., at 48-49; 
id., at 54 (Blackm un , J., concurring in result). The foot-
note added by the Court of Appeals had exactly the opposite 
effect: it deprived Bowen of his full recovery and did so in a 
procedurally questionable manner. The Court of Appeals 
found no infirmity in the total quantum of the District Court’s 
judgment in Bowen’s favor. It reversed only that aspect of 
the judgment that was of no real concern to Bowen, the 
apportionment of the burden of the award between the union 
and the Postal Service. Yet the Court of Appeals frustrated 
Bowen’s entitlement to complete recovery by holding that 
Bowen’s failure to appeal prevented the reopening of the 
award against the Postal Service.

Bowen had no cause to challenge this judgment. Under 
the law, he had no right to a joint and several liability award 
against the defendants. Because the “Union played no part 
in [the Postal Service’s] alleged breach of contract and since 
[the Postal Service] took no part in the Union’s alleged 
breach of duty, joint liability for either wrong would be un-
warranted.” Vaca v. Sipes, 386 U. S., at 197, n. 18. Thus, 
from Bowen’s standpoint, apart from collectibility, the legal 
effect of the judgment could not have been improved. 
Whether or not he had some technical basis for appealing a 
judgment in his favor, neither the facts of this case nor the 
concerns of national labor policy required him to appeal to 
protect his judgment. To rule otherwise would impose upon 
appellate courts the burden of additional appeals from favor-
able decisions prosecuted by litigants attempting to insulate 
their judgments from actions like that taken here by the 
Court of Appeals. In this respect, the Court and I are in 
agreement. See ante, at 217-218, n. 7.

Accordingly, I would affirm the Court of Appeals’ judg-
ment that the union was not liable for backpay damages, but 
I would reverse the remainder of the judgment and remand
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the case with instructions that the District Court be directed 
to enter judgment against the Postal Service for the entire 
amount of Bowen’s backpay loss.

Justi ce  Rehnq uis t , dissenting.
I have joined Parts I, II, and III of Justi ce  White ’s  opin-

ion. However I have some doubt about the proposition ad-
vanced by Part IV of that opinion and by the Court, ante, at 
217-218, n. 7.

The District Court entered judgment for Bowen in the 
amount of $52,954. It apportioned $30,000 of this amount 
against the Union, and $22,954 against the Postal Service. 
When it reversed the judgment against the Union, the Court 
of Appeals declined to increase the award against the Postal 
Service or to remand for a new trial. Because this Court has 
reversed the judgment of the Court of Appeals, its assertion 
that Bowen “should not have been deprived of the full 
amount of his compensatory damages because of his failure to 
cross-appeal,” ante, at 218, n. 7, is dictum. Although the 
issue is not before us, I am writing separately to express my 
doubts about the soundness of this proposition.

The District Court observed that “there is authority sug-
gesting that only the employer is liable for damages in the 
form of back pay,” 470 F. Supp. 1127, 1130 (WD Va. 1979), 
and the decisions of the Courts of Appeals discussed both in 
Justi ce  White ’s  opinion and in the Court’s opinion show at 
the very least that there was substantial doubt that a union 
could be held liable for damages such as those awarded by the 
District Court. Under these circumstances, Bowen could 
not reasonably think that he was in the sort of “safe harbor” 
which the Court’s opinion and Just ice  White ’s  opinion sug-
gest. Appellate courts review judgments, and Bowen’s 
judgment against the Postal Service was for $22,954.

Prudent plaintiff’s counsel would have filed a conditional 
cross-appeal, seeking to increase the amount of that judg-
ment if the Union were held not liable. This is because an 
“appellee may not attack the decree with a view either to en-
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larging his own rights thereunder or of lessening the rights of 
his adversary, whether what he seeks is to correct an error 
or to supplement the decree with respect to a matter not 
dealt with below.” United States v. American Railway Ex-
press Co., 265 U. S. 425, 435 (1924).

It is not clear to me, and in light of the Court’s disposition 
of the case I need not decide, whether the Court of Appeals 
acted properly in refusing to alter the judgment against the 
Postal Service, or whether it should have remanded to the 
District Court for further proceedings on the damages issue. 
It seems to me, however, that the disposition suggested by 
the Court and by Part IV of Just ice  White ’s  opinion would 
permit plaintiffs to “attack” the judgment of the Court of Ap-
peals in a way prohibited by authorities such as American 
Railway Express, supra.



248 OCTOBER TERM, 1982

Syllabus 459 U. S.

PILLSBURY CO. ET AL. v. CONBOY

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT

No. 81-825. Argued October 6, 1982—Decided January 11, 1983

Title 18 U. S. C. § 6002 provides that “no testimony or other information 
compelled under the order [of a federal court] (or any information di-
rectly or indirectly derived from such testimony or other information) 
may be used against the witness in any criminal case.” When respond-
ent appeared before a grand jury investigating price-fixing activities in 
the corrugated container industry, he was granted use immunity pursu-
ant to § 6002 for his testimony. Subsequently, in civil antitrust actions 
brought in Federal District Court by petitioner purchasers of corrugated 
containers, respondent appeared, pursuant to a subpoena, for a deposi-
tion. At the deposition, questions were read from the transcript of his 
immunized grand jury testimony and rephrased to include the transcript 
answer, and then respondent was asked if he had “so testif[ied]” before 
the grand jury. He refused to answer each question, asserting his Fifth 
Amendment privilege against self-incrimination. Granting petitioners’ 
motion to compel respondent to answer, the District Court held him in 
contempt when he continued to claim his privilege. The Court of Ap-
peals reversed, holding that respondent was entitled to assert his Fifth 
Amendment privilege, since his deposition testimony was not protected 
under §6002 but could be used against him in a subsequent criminal 
action.

Held: A deponent’s civil deposition testimony, such as that in question in 
this case, repeating verbatim or closely tracking his prior immunized tes-
timony, is not, without duly authorized assurance of immunity at the 
time, immunized testimony within the meaning of § 6002, and therefore 
may not be compelled over a valid assertion of his Fifth Amendment 
privilege. Pp. 252-264.

(a) To construe § 6002, as petitioners urge, so as to hold that the grant 
of immunity compelled respondent to give testimony at the civil deposi-
tion that repeats verbatim or closely tracks his prior testimony sweeps 
further than Congress intended and could hinder the Government’s en-
forcement of its criminal laws by turning use immunity into a form of 
transactional immunity for subjects examined in the immunized proceed-
ing. Use immunity is intended to immunize and exclude from a subse-
quent criminal trial only that information to which the Government ex-
pressly has surrendered future use. The purpose of § 6002 is to limit the 
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scope of immunity to a constitutionally required level, as well as to limit 
the use of immunity to those cases in which the Government determines 
that gaining the witness’ testimony outweighs the loss of the opportunity 
for criminal prosecution of that witness. Pp. 255-261.

(b) Petitioners’ proposed construction of § 6002 also could put the de-
ponent to some risk unless he receives an assurance of immunity or ex-
clusion that the courts cannot properly give. Silence, on the other hand, 
preserves the deponent’s rights and the Government’s interests, as well 
as the judicial resources that otherwise would be required to make the 
many difficult judgments that petitioners’ interpretation of § 6002 would 
require. Pp. 261-263.

661 F. 2d 1145, affirmed.

Powe ll , J., delivered the opinion of the Court, in which Burger , C. J., 
and Whit e , Marsh al l , and Reh nq ui st , JJ., joined. Mars ha ll , J., 
filed a concurring opinion, post, p. 264. Bren na n , J., post, p. 271, and 
Bla ckmun , J., post, p. 272, filed opinions concurring in the judgment. 
Ste ven s , J., filed a dissenting opinion, in which O’Conno r , J., joined, 
post, p. 282.

Francis J. McConnell argued the cause for petitioners. 
With him on the briefs was Edward F. Ruberry.

Michael W. Coffield argued the cause for respondent. 
With him on the brief was Kevin M. Flynn.*

Justi ce  Powell  delivered the opinion of the Court.
Pursuant to the federal use immunity provisions, 18 

U. S. C. §§6001-6005, a United States Attorney may re-
quest an order from a federal court compelling a witness to 
testify even though he has asserted his privilege against self-
incrimination. Section 6002 provides, however, that “no tes-
timony or other information compelled under the order (or 
any information directly or indirectly derived from such testi-
mony or other information) may be used against the witness 
in any criminal case . . . .” The issue presented in this case 
is whether a deponent’s civil deposition testimony, repeating 

*Jerry G. Hill and Frank V. Ghiselli, Jr., filed a brief for Philip L. Bar-
num et al. as amici curiae urging affirmance.

Harold F. Baker, Alan Wiseman, and Ann I. Killilea filed a brief for 
Mead Corp, as amicus curiae.
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verbatim or closely tracking his prior immunized testimony, 
is immunized “testimony” that can be compelled over the 
valid assertion of his Fifth Amendment privilege.

I
Respondent John Conboy is a former executive of a de-

fendant in In re Corrugated Container Antitrust Litigation, 
M. D. L. 310 (SD Tex.). In January 1978, United States 
Department of Justice attorneys interviewed Conboy follow-
ing a promise of use immunity. Conboy subsequently ap-
peared before a grand jury investigating price-fixing activi-
ties and, pursuant to 18 U. S. C. § 6002, was granted formal 
use immunity for his testimony.

Following the criminal indictment of several companies, 
numerous civil antitrust actions were filed in various United 
States District Courts. Those actions were consolidated for 
discovery in the District Court for the Southern District of 
Texas. Petitioners here are purchasers of corrugated con-
tainers who elected to opt out of the class-action proceedings 
and pursue their own causes of action against manufacturers. 
The District Court ordered that portions of the immunized 
Government interview and grand jury testimony of certain 
witnesses, including that of Conboy, be made available to 
lawyers for the class and opt-outs.1

Pursuant to a subpoena issued by the District Court for the 
Northern District of Illinois, Conboy appeared in Chicago for 
a deposition at which he, his counsel, and petitioners’ counsel 
had copies of his immunized testimony. The transcripts 
were marked as deposition exhibits so that all could follow 
the intended examination. The questioning fell into the fol-
lowing pattern: a question was read from the transcript; it 
then was rephrased to include the transcript answer (i. e.,

1 The propriety of the District Court’s release of grand jury materials to 
the civil parties is not before the Court.
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“Is it not the fact that . . .”); finally, Conboy was asked if 
he had “so testified]” in his immunized interview and grand 
jury examination.2 Conboy refused to answer each ques-
tion, asserting his Fifth Amendment privilege against self-
incrimination.

The District Court granted petitioners’ motion to compel 
Conboy to answer the questions.3 When Conboy continued 
to claim his privilege, the District Court held him in con-
tempt, but stayed its order pending appeal. A panel of the 
Court of Appeals for the Seventh Circuit affirmed the con-
tempt order, holding that, “[b]ecause the questions asked in 
this deposition were taken verbatim from or closely tracked 
the transcript of Conboy’s grand jury testimony, we believe 
that his answers at the deposition would be ‘derived from’ the 
prior immunized [testimony] and therefore unavailable for 
use in any subsequent criminal prosecution.” In re Corru-
gated Container Antitrust Litigation, Appeal of Conboy, 655 
F. 2d 748, 751 (1981).

On rehearing en banc, the Court of Appeals reversed the 
District Court. 661 F. 2d 1145 (1981). It first determined 
that Conboy’s alleged fear of prosecution was more than “fan-
ciful,” id., at 1152, and that Conboy therefore was entitled to 
assert his Fifth Amendment privilege unless his deposition 

2 An example of this three-question pattern is as follows:
“Q. Who did you have price communications with at Alton Box Board?

“Q. Is it not the fact that you had price communications with Fred 
Renshaw and Dick Herman ... ?

“Q. Did you not so testify in your government interview statement of 
January 10, 1978?” App. 29-31.

’Chief Judge John V. Singleton, Jr., of the District Court for the South-
ern District of Texas expressly exercised the powers of the District Court 
for the Northern District of Illinois pursuant to 28 U. S. C. § 1407(b). The 
contempt hearing was conducted by telephone with his chambers in 
Houston.
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testimony could not be used against him in a subsequent 
criminal action, see id., at 1153.4 The court then held that 
under § 6002, absent a separate and independent grant of im-
munity,5 a deponent’s civil deposition testimony that repeats 
verbatim or closely tracks his prior immunized testimony is 
not protected. While acknowledging that verbatim ques-
tions “of course [would be] derived” from the immunized tes-
timony, the court reasoned that the answers to such ques-
tions “are derived from the deponent’s current, independent 
memory of events” and thus “necessarily create a new source 
of evidence” that could be used in a subsequent criminal pros-
ecution against Conboy. Id., at 1155 (emphasis in original).

We granted certiorari to resolve the conflict in the Courts 
of Appeals,6 454 U. S. 1141 (1982), and now affirm.

II
It is settled that government must have the power to com-

pel testimony “to secure information necessary for effective 
law enforcement.” Murphy n . Waterfront Comm’n, 378 
U. S. 52, 79 (1964).7 For many years, however, a person 
who was compelled to testify under a grant of governmental 

4 The correctness of the Court of Appeals’ conclusion that Conboy could
assert a Fifth Amendment privilege, absent some immunity, is not before 
us.

6 A United States Attorney declined to authorize immunity grants in 
connection with the civil depositions here.

6 Compare In re Corrugated Container Antitrust Litigation, Appeal of 
Fleischacker, 644 F. 2d 70, 75 (CA2 1981) (deposition answers immunized), 
and Little Rock School District v. Borden, Inc., 632 F. 2d 700, 705 (CA8 
1980) (same), with In re Corrugated Container Anti-Trust Litigation, Ap-
peal of Franey, 620 F. 2d 1086, 1095 (CA5 1980) (answers not immunized), 
cert, denied, 449 U. S. 1102 (1981).

7 See United States v. Calandra, 414 U. S. 338, 345 (1974); United 
States v. Mara, 410 U. S. 19, 41 (1973) (Mars ha ll , J., dissenting); 
Kastigar v. United States, 406 U. S. 441, 443-444 (1972); Murphy, 378 
U. S., at 93-94 (Whi te , J., concurring); Blackmer v. United States, 284 
U. S. 421, 438 (1932); Blair v. United States, 250 U. S. 273, 281 (1919); 
Brown v. Walker, 161 U. S. 591, 600 (1896).
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immunity could not be prosecuted for any conduct about 
which he had testified. See New Jersey v. Portash, 440 
U. S. 450, 457 (1979). Prosecutors therefore were reluctant 
to grant such “transactional” immunity to potential targets of 
criminal investigations. See S. Rep. No. 91-617, p. 53 
(1969).

The “major purpose” of the Organized Crime Control Act 
of 1970, Pub. L. 91-452, 84 Stat. 922, of which § 6002 was a 
key provision, was “to provide the criminal justice system 
with the necessary legal tools to . . . strengthe[n] the evi-
dence gathering process and insur[e] that the evidence will 
then be available and admissible at trial.” 116 Cong. Rec. 
35200 (1970) (statement of Rep. St Germain). Congress 
sought to make the grant of immunity more useful for law 
enforcement officers through two specific changes. First, 
Congress made the grant of immunity less expansive8 by 
repealing the authority for transactional immunity and pro-
viding for the less comprehensive use immunity author-
ized in §6002.9 Second, Congress gave certain officials in 

8 In Murphy, Just ice  Whit e  stated that “[¡immunity must be as broad 
as, but not harmfully and wastefully broader than, the privilege against 
self-incrimination.” 378 U. S., at 107 (concurring opinion) (quoted with 
approval in 116 Cong. Rec. 35291 (1970) (statement of Rep. Poff)). In its 
Committee Report, the House explained that § 6002 was not to provide an 
“immunity bath,” but was to be “no broader than” the Fifth Amendment 
privilege. H. R. Rep. No. 91-1549, p. 42 (1970).

9 Section 6002 provides:
“Whenever a witness refuses, on the basis of his privilege against self-

incrimination, to testify or provide other information in a proceeding be-
fore or ancillary to—

“(1) a court or grand jury of the United States,
“(2) an agency of the United States, or
“(3) either House of Congress, a joint committee of the two Houses, or a 

committee or a subcommittee of either House
and the person presiding over the proceeding communicates to the witness 
an order issued under this part, the witness may not refuse to comply with 
the order on the basis of his privilege against self-incrimination; but no tes-
timony or other information compelled under the order (or any information
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the Department of Justice* 10 11 exclusive authority to grant 
immunities.11

The Court upheld the constitutionality of the use immunity 
statute in Kastigar v. United States, 406 U. S. 441 (1972). 
The power to compel testimony is limited by the Fifth 
Amendment, and we held that any grant of immunity must 
be coextensive with the privilege. We were satisfied, how-

directly or indirectly derived from such testimony or other information) 
may be used against the witness in any criminal case, except a prosecution 
for perjury, giving a false statement, or otherwise failing to comply with 
the order.”
Section 6001(2) defines “other information” to include “any book, paper, 
document, record, recording, or other material.”

10 Section 6003 states:
“(a) In the case of any individual who has been or may be called to testify 

or provide other information at any proceeding before or ancillary to a 
court of the United States or a grand jury of the United States, the United 
States district court for the judicial district in which the proceeding is or 
may be held shall issue, in accordance with subsection (b) of this section, 
upon the request of the United States attorney for such district, an order 
requiring such individual to give testimony or provide other information 
which he refuses to give or provide on the basis of his privilege against self-
incrimination, such order to become effective as provided in section 6002 of 
this part.

“(b) A United States attorney may, with the approval of the Attorney 
General, the Deputy Attorney General, or any designated Assistant Attor-
ney General, request an order under subsection (a) of this section when in 
his judgment—

“(1) the testimony or other information from such individual may be nec-
essary to the public interest; and

“(2) such individual has refused or is likely to refuse to testify or provide 
other information on the basis of his privilege against self-incrimination.”

11 Congress foresaw the courts as playing only a minor role in the immu-
nizing process: “The court’s role in granting the order is merely to find the 
facts on which the order is predicated.” H. R. Rep. No. 91-1549, supra, 
at 43; H. R. Rep. No. 91-1188, p. 13 (1970). See 116 Cong. Rec. 35291 
(1970) (statement of Rep. Poff). Cf. President’s Commission on Law En-
forcement and Administration of Justice, The Challenge of Crime in a Free 
Society 141 (1967) (recommending that “[i]mmunity should be granted only 
with the prior approval of the jurisdiction’s chief prosecuting officer”).
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ever, that §6002 provided this measure of protection and 
thus “removed the dangers against which the privilege pro-
tects.” Id., at 449. In rejecting the argument that use and 
derivative-use immunity would not adequately protect a wit-
ness from various incriminating uses of the compelled testi-
mony, we emphasized that “[t]he statute provides a sweeping 
proscription of any use, direct or indirect, of the compelled 
testimony and any information derived therefrom . . . .” 
Id., at 460. We added that once a defendant establishes that 
he has testified under a grant of immunity, “the prosecution 
[has] the affirmative duty to prove that the evidence it pro-
poses to use is derived from a legitimate source wholly inde-
pendent of the compelled testimony.” Ibid. Thus, “immu-
nity from use and derivative use ‘leaves the witness and the 
Federal Government in substantially the same position as 
if the witness had claimed his privilege’ in the absence of 
a grant of immunity.” Id., at 458-459 (quoting Murphy, 378 
U. S., at 79).

Ill
With the foregoing statutory history and relevant princi-

ples in mind, we turn now to this case. It is not disputed 
that the questions asked of Conboy were directly or indi-
rectly derived from his immunized testimony. The issue as 
presented to us is whether the causal connection between the 
questions and the answers is so direct that the answers also 
are derived from that testimony and therefore should be ex-
cluded under the grant of immunity.

Petitioners’ argument is based on the language of §6002 
and on a common understanding of the words “derived from.” 
The questions formulated on the basis of immunized testi-
mony are clearly “derived from” the prior testimony. Thus, 
the answers that repeat verbatim or closely track a depo-
nent’s testimony are necessarily also “derived from” and 
“tainted by” such testimony. Petitioners therefore find no 
basis for the distinction made by the Court of Appeals be-
tween questions and answers responsive to those same ques-
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tions. An answer by its very nature is evoked by and re-
sponds to information contained in a question.

Conboy’s position is also straightforward: Questions do not 
incriminate; answers do. Unlike the questions, answers are 
not directly or indirectly derived from the immunized grand 
jury or interview transcripts, but from the deponent’s cur-
rent, independent memory of events. Even when a depo-
nent’s deposition answers are identical to those he gave to 
the grand jury, he is under oath to tell the truth, not neces-
sarily as he told it before the grand jury, but as he knows it 
now. Each new statement of the deponent creates a new 
“source.” In sum, the initial grant of immunity does not pre-
vent the prosecutor from prosecuting; it merely limits his 
sources of evidence.

Although the parties make their arguments in terms track-
ing those of the statute—whether the deposition testimony is 
“derived from” the prior testimony—it is clear that the crux 
of their dispute is whether the earlier grant of immunity it-
self compelled Conboy to talk.12 Petitioners contend that the 
prior grant of immunity already had supplanted Conboy’s 
Fifth Amendment privilege at the time of the civil deposition. 
Petitioners would limit this immunity, of course, to testimony 
that “closely tracks” his prior immunized testimony. It is 
argued that this would not threaten the Government’s need 
for admissible evidence or the individual’s interest in avoid-
ing self-incrimination. In the absence of such a threat, ad-
missible evidence should be available to civil antitrust plain-
tiffs. But we cannot accept the assumptions upon which 
petitioners’ conclusion rests. In our view, a District Court 
cannot compel Conboy to answer deposition questions over a 

12 See Brief for Petitioners 9 (“Conboy had no Fifth Amendment privi-
lege to assert because of the coextensive protection provided by the immu-
nity statute”); Reply Brief for Petitioners 12 (“[R]equiring a witness to 
answer questions a second time that were previously answered under a 
grant of immunity does not result in an expansion of the original immunity 
grant”).
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valid assertion of his Fifth Amendment right, absent a duly 
authorized assurance of immunity at the time.13

We note at the outset that although there may be practical 
reasons for not testifying,14 as far as the deponent’s Fifth 
Amendment right is concerned he should be indifferent be-
tween the protection afforded by silence and that afforded by 
immunity. A deponent’s primary interest is that the protec-
tion be certain. The Government’s interest, however, may 
be affected seriously by whether the deponent relies at the 
civil deposition on his Fifth Amendment privilege or on his 
prior grant of immunity. With due recognition of petition-

13 Just ice  Blackmu n , concurring in the Court’s judgment, assumes 
that Conboy had a right to remain silent at the deposition, which by defini-
tion assumes the immunity order itself does not compel a witness to testify 
at a civil deposition. He discusses the “fruits” doctrine where a witness’ 
testimony at a deposition is “an independent act of free will” and concludes 
that “had Conboy answered the deposition questions, his testimony would 
not have been protected by the original immunity grant... . .” Post, at 
280. We have no occasion to address this hypothetical. The issue is 
whether Conboy can be compelled to testify—i. e., whether the immunity 
order compels him to track his prior testimony at the civil deposition—over 
the assertion of his Fifth Amendment rights. If, as we conclude, the origi-
nal grant of immunity does not extend to the subsequent civil proceeding, 
then the trial judge lacks authority to compel Conboy to testify over the 
assertion of his Fifth Amendment privilege. This is so irrespective of 
whether, had he testified at the deposition rather than asserting the privi-
lege, his answers could have been admitted against him at a criminal trial. 
We therefore need not now decide the extent to which civil deposition testi-
mony, freely given by a witness in Conboy’s position, is “directly or indi-
rectly derived” from prior grand jury testimony.

As Just ice  Bla ckmun ’s opinion makes a factual analysis under the 
“fruits” doctrine, it appears to leave open the possibility that the outcome 
in a subsequent criminal prosecution of the deponent may be different in a 
future case because of differences in the factual record. He nevertheless 
concludes, as do we, that district courts are without power to compel a civil 
deponent to testify over a valid assertion of his Fifth Amendment right, 
absent a separate grant of immunity pursuant to § 6002.

14 Besides the costs of testifying against close associates, any witness in-
creases the risk of committing perjury the more he talks. Cf. 18 U. S. C. 
§ 6002 (perjured testimony not immunized).
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ers’ need for admissible evidence, our inquiry then is whether 
this need can be met without jeopardizing the Government’s 
interest in limiting the scope of an immunity grant or en-
croaching upon the deponent’s certainty of protection.

A
Questions taken verbatim from a transcript of immunized 

testimony could evoke one of several responses from a depo-
nent: (i) he could repeat or adopt his immunized answer;15 (ii) 
he could affirm that the transcript of his immunized answers 
accurately reflects his prior testimony; (iii) he could recall 
additional information responsive to the question but not dis-
closed in his immune testimony; or (iv) he could disclose in-
formation that is not responsive to the question. Petitioners 
do not contend, nor could they, that the prior grant of use im-
munity affords protection for all self-incriminating informa-
tion disclosed by the immunized witness on any occasion 
after the giving of the immunized testimony. Rather, peti-
tioners argue that only the first three responses would be 
“derived from” his immune testimony and therefore would be 
unavailable for use against the deponent in any subsequent 
criminal prosecution.

Petitioners’ premise is that the deposition of Conboy is 
designed not to discover new information,16 but to obtain evi-

15 The extreme case would be where petitioners read the entire immu-
nized grand jury transcript; then ask the witness if that is his testimony; 
and he answers simply “Yes.”

16 Direct examination may not be as limited as petitioners assume. The 
District Court’s civil contempt order stated that the questions asked in the 
deposition “were taken directly” from the immunized transcripts, but did 
not define exactly what deposition questions petitioners could ask. Other 
Courts of Appeals have permitted direct questioning to go beyond mere 
restatements of the prior testimony. See In re Corrugated Container 
Antitrust Litigation, Appeal of Fleischacker, 644 F. 2d, at 79 (compelling 
answers to questions “concerning specific subjects that actually were 
touched upon by questions appearing in the transcript of the immunized 
testimony”); Little Rock School District v. Borden, Inc., 632 F. 2d, at 705 
(compelling answers as long as deposition questions confined to “ ‘the same
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dence that simply repeats the statements in the immunized 
transcript.* 17 Because there will be little opportunity for the 
grant of immunity to sweep in statements on direct examina-
tion that the Government did not intend to immunize, or for 
the deponent to give responses that may fall outside of the 
grant of immunity and later be used against him in a subse-
quent criminal prosecution, petitioners argue that Conboy’s 
deposition will yield only a carbon copy of the grand jury 
transcript. In such a situation, it would be desirable for civil 
plaintiffs, particularly those bringing private suits that sup-
plement the criminal enforcement of the federal antitrust 
laws, to have access to the available, probative information.

But even if the direct examination is limited to the ques-
tions and answers in the immunized transcript, there remains 
the right of cross-examination,18 a right traditionally relied 
upon expansively to test credibility as well as to seek the 
truth. Petitioners recognize this problem, but maintain that 
the antitrust defendants “would be entitled to test the accu-

time, geographical and substantive frame work as the [witness’ immunized] 
grand jury testimony’”) (quoting Appeal of Starkey, 600 F. 2d 1043, 1048 
(CA8 1979)). The dissenting opinion of Just ice  Stev ens  apparently does 
not attempt to indicate when questioning will exceed proper limits.

17 For purposes of this case, we assume that the grand jury transcripts 
are inadmissible as evidence in a civil trial because the testimony is not 
subject to cross-examination. Cf. Fed. Rule Evid. 803(8) (hearsay excep-
tion for certain public records); Fed. Rule Evid. 804(a)(1) (witness unavail-
able when exempted from testifying on ground of privilege); Fed. Rule 
Evid. 804(b)(1) (former testimony admissible when witness unavailable 
and the party against whom the testimony is now offered had an opportu-
nity for cross-examination).

18 Cf. Fed. Rule Civ. Proc. 26(b)(1) (stating that depositions may be 
taken “if the information sought appears reasonably calculated to lead to 
the discovery of admissible evidence”); Fed. Rule Civ. Proc. 30(c) (allowing 
cross-examination at depositions); Fed. Rule Civ. Proc. 32(a) (deposition 
“admissible under the rules of evidence applied as though the witness were 
then present and testifying”); Fed. Rule Evid. 804(b)(1) (deposition admis-
sible if the party against whom the testimony is now offered in a civil action 
had an opportunity to develop testimony by cross-examination).
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racy and truthfulness of Conboy’s repeated immunized testi-
mony without going beyond the confines of that testimony.” 
Reply Brief for Petitioners 14-15. Regardless of any limita-
tions that may be imposed on its scope,19 however, cross- 
examination is intended to and often will produce information 
not elicited on direct. We must assume that, to produce ad-
missible evidence, the scope of cross-examination at the dep-
osition cannot easily be limited to the immunized testimony. 
This assumption implicates both the Government’s and the 
individual’s interests embodied in § 6002.

B
Use immunity was intended to immunize and exclude from 

a subsequent criminal trial only that information to which the 
Government expressly has surrendered future use. If the 
Government is engaged in an ongoing investigation of the 
particular activity at issue, immunizing new information 
(e. g., the answers to questions in a case like this one) may 
make it more difficult to show in a subsequent prosecu-
tion that similar information was obtained from wholly inde-
pendent sources. If a district court were to conclude in a 
subsequent civil proceeding that the prior immunity order 
extended to civil deposition testimony closely tracking the 
immunized testimony, it in effect could invest the deponent 
with transactional immunity on matters about which he testi-
fied at the immunized proceedings. This is precisely the 
kind of immunity Congress intended to prohibit. The pur-
pose of § 6002 was to limit the scope of immunity to the level 
that is constitutionally required, as well as to limit the use of 

19 See United States v. Cardillo, 316 F. 2d 606, 611 (CA2 1963) (in deter-
mining whether testimony of a witness who invokes the privilege during 
cross-examination may be used against defendant, court draws a distinc-
tion between cases in which the assertion of the privilege merely precludes 
inquiry into collateral matters that bear on credibility of witnesses and 
those in which assertion prevents inquiry into matters about which witness 
testified on direct).
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immunity to those cases in which the Attorney General, or 
officials designated by him, determine that gaining the wit-
ness’ testimony outweighs the loss of the opportunity for 
criminal prosecution of that witness.20

C
Petitioners’ interpretation of § 6002 also places substantial 

risks on the deponent.21 Unless the grant of immunity as-
sures a witness that his incriminating testimony will not be 
used against him in a subsequent criminal prosecution, the 
witness has not received the certain protection of his Fifth 
Amendment privilege that he has been forced to exchange. 
No court has authority to immunize a witness. That respon-
sibility, as we have noted, is peculiarly an executive one, and 
only the Attorney General or a designated officer of the 
Department of Justice has authority to grant use immunity. 
See 18 U. S. C. §§6002, 6003. Nor should a court, at the 
time of the civil testimony, predetermine the decision of the 
court in a subsequent criminal prosecution on the question 
whether the Government has met its burden of proving that 
“the evidence it proposes to use is derived from a legitimate 
source wholly independent of the compelled testimony.” 
Kastigar, 406 U. S., at 460. Yet in holding Conboy in con-
tempt for his Fifth Amendment silence, the District Court 
below essentially predicted that a court in any future criminal 
prosecution of Conboy will be obligated to protect against 
evidentiary use of the deposition testimony petitioners seek. 
We do not think such a predictive judgment is enough.

20 We need not decide whether United States Attorneys, when desig-
nated by the Attorney General, presently have authority to immunize the 
testimony of a witness in a civil proceeding when the Government deter-
mines that the public interest would be served.

21 None of the tests set forth by Courts of Appeals that have adopted 
petitioners’ interpretation of § 6002 provides deponents with certain guid-
ance as to when they must talk and when they must not. See n. 16, supra.
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Petitioners’ interpretation of §6002 imposes risks on the 
deponent whether or not the deposition testimony properly 
can be used against him in a subsequent criminal prosecu-
tion.22 Accordingly, the District Court’s compulsion order in 
this case, in the absence of statutory authority or a new grant 
of immunity by the United States Attorney, cannot be justi-
fied by the subsequent exclusion of the compelled testimony. 
As Just ice  Mars hall  notes in his concurring opinion: 
“Whatever justification there may be for requiring a witness 
to give incriminating testimony in aid of a criminal investiga-
tion after the Government has granted use immunity, there 
is no similar justification for compelling a witness to give 
incriminating testimony for the benefit of a private litigant 
when the Government has not chosen to grant immunity.” 
Post, at 267.

The result of compelling testimony—whether it is immu-
nized or excluded—is that the Government’s interests, as 
well as the witness’, suffer. Reliance on judicial exclusion of 
nonimmunized testimony would be inconsistent with the con-
gressional policy of leaving the granting of immunity to the 
Executive Branch.

As the Court stated in Maness v. Meyers, 419 U. S. 449 
(1975), compelling a witness to testify in “reliance upon a 
later objection or motion to suppress would ‘let the cat out’ 
with no assurance whatever of putting it back.” Id., at 463. 
We believe Conboy acted properly in maintaining his silence 
in the face of the District Court’s compulsion order and by 
testing the validity of his privilege on appeal.

IV
This Court has emphasized the importance of the private 

action as a means of furthering the policy goals of certain fed-

22 Cf. post, at 268 (Mars ha ll , J., concurring) (“Further incriminating 
evidence that is derived from compelled testimony cannot always be traced 
back to its source”); n. 14, supra (increasing risk of harm and perjury); 
n. 23, infra (increasing exposure to civil liability).
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eral regulatory statutes, including the federal antitrust laws. 
See, e. g., Perma Life Mufflers, Inc. v. International Parts 
Corp., 392 U. S. 134, 139 (1968); United States v. Borden 
Co., 347 U. S. 514, 518-519 (1954). But private civil actions 
can only supplement, not supplant, the primary responsibil-
ity of government. Petitioners’ proposed construction of 
§ 6002 sweeps further than Congress intended and could hin-
der governmental enforcement of its criminal laws by turning 
use immunity into a form of transactional immunity for sub-
jects examined in the immunized proceeding. It also puts 
the deponent in some danger of criminal prosecution unless 
he receives an assurance of immunity or exclusion that the 
courts cannot properly give. Silence, on the other hand, 
preserves the deponent’s rights and the Government’s inter-
ests, as well as the judicial resources that otherwise would be 
required to make the many difficult judgments that petition-
ers’ interpretation of § 6002 would require.23

V
We hold that a deponent’s civil deposition testimony, 

closely tracking his prior immunized testimony, is not, with-
out duly authorized assurance of immunity at the time, im-
munized testimony within the meaning of § 6002, and there-

28 The dissent minimizes the enforcement interest that our construction 
of § 6002 protects, post, at 288-290, contending that we “misunderst[ood] 
the prosecutorial interest,” post, at 288. We note, however, that by con-
ceding that there is some “risk” that the deponent’s testimony may hamper a 
prosecution, post, at 293, the dissent concedes that its interpretation of § 6002 
provides at least somewhat broader immunity than Congress intended. 
Moreover, the dissent overlooks the possible difficulty of securing the co-
operation of individuals such as Conboy who may be more reluctant to testify 
in the immunized proceedings if they know that later deposition testimony 
may increase their exposure to civil liability. Finally, in the dissent’s judg-
ment, “the theoretical risk that compelled testimony could hamper a poten-
tial prosecution [is] plainly outweighed by the enforcement interest in allow-
ing the deposition to go forward.” Ibid. See also post, at 289. This, 
however, is a judgment reserved for officials of the Department of Justice, 
not the federal courts, to make on a case-by-case basis.
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fore may not be compelled over a valid assertion of his Fifth 
Amendment privilege.24 The judgment of the Court of Ap-
peals accordingly is

Affirmed.

Justi ce  Mars hall , concurring.
I join the Court’s decision that a witness who has given im-

munized testimony may invoke the Fifth Amendment privi-
lege at a later proceeding in response to questions based on 
his immunized testimony. Permitting a civil litigant to rely 
on prior immunized testimony to defeat an otherwise valid 
claim of privilege would be inconsistent with the purposes of 
the use-immunity statute, regardless of whether, had the 
witness answered voluntarily, his answers could have been 
used against him in a later criminal trial. The Court’s deci-
sion today does not reach the question whether such answers 
could later be admitted against the witness. In his dissent-
ing opinion, Justic e  Steve ns  argues that Conboy may not 
assert the Fifth Amendment privilege precisely because his 
answers could not properly be used against him in a later 
criminal trial. Because I agree with Justi ce  Steven s  that 
such answers could not be properly used in a subsequent 
criminal trial, I write separately to explain why I believe 
respondent nevertheless retained his Fifth Amendment 
privilege.

If Conboy had voluntarily answered petitioners’ deposition 
questions, his answers would have been “directly or indi-
rectly derived from” his prior testimony before the grand 
jury. The questions were based solely on the transcript of 
respondent’s grand jury testimony. There is no suggestion 
that the same or similar questions would have been asked had 
petitioners’ attorneys not obtained a transcript of the grand 
jury testimony. Thus, if respondent had answered the ques-

24 Our holding is limited to precluding district courts from compelling tes-
timony in a civil deposition over a valid assertion of the Fifth Amendment 
privilege, absent a specific assurance of immunity for such testimony.
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tions, his answers would not have been “derived from a legiti-
mate source wholly independent of the compelled testimony.” 
Kastigar v. United States, 406 U. S. 441, 460 (1972).

The admission of such answers at a subsequent criminal 
prosecution would represent a substantial departure from the 
fundamental premise of this Court’s decision in Kastigar. In 
upholding the use-immunity statute against an attack based 
upon the Fifth Amendment privilege against self-incrimina- 
tion, the Court concluded that use immunity affords a wit-
ness protection “as comprehensive as the protection afforded 
by the privilege.” Id., at 449. The Court stated that the 
statute “prohibits the prosecutorial authorities from using 
the compelled testimony in any respect,” id., at 453 (empha-
sis in original), and that it “provides a sweeping proscription 
of any use, direct or indirect, of the compelled testimony and 
any information derived therefrom,” id., at 460. If the pros-
ecution could introduce answers elicited from a witness by 
questions that would not have been asked but for the witness’ 
immunized testimony, the protection afforded by use immu-
nity would not be “as comprehensive as the protection af-
forded by the privilege.” Id., at 449.

I therefore agree with my Brother Stevens  that answers 
to the questions posed by petitioners’ attorneys could not 
properly have been used at a subsequent criminal trial. It 
does not follow, however, that respondent can be compelled 
to answer. In this case it is conceded that, had respondent 
never given the immunized testimony before the grand jury, 
he would have been entitled to invoke the Fifth Amendment 
privilege in response to questions concerning the same sub-
ject matter as the questions asked at the deposition. The 
only question is whether respondent is barred from asserting 
the Fifth Amendment privilege because he previously testi-
fied under a statutory grant of immunity and because his 
answers to the deposition questions would be “directly or 
indirectly derived” from his prior immunized testimony.
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In my view, a trial judge may not constitutionally compel a 
witness to give incriminating testimony solely upon a finding 
that the witness’ answers could not properly be used against 
him in a later criminal proceeding.1 This Court’s decision in 

1A witness is generally entitled to invoke the Fifth Amendment privi-
lege against self-incrimination whenever there is a realistic possibility that 
his answer to a question can be used in any way to convict him of a crime. 
It need not be probable that a criminal prosecution will be brought or that 
the witness’ answer will be introduced in a later prosecution; the witness 
need only show a realistic possibility that his answer will be used against 
him. Moreover, the Fifth Amendment forbids not only the compulsion of 
testimony that would itself be admissible in a criminal prosecution, but also 
the compulsion of testimony, whether or not itself admissible, that may aid 
in the development of other incriminating evidence that can be used at 
trial. See Hoffman v. United States, 341 U. S. 479, 486 (1951).

The privilege is inapplicable only “if the testimony sought cannot possi-
bly be used as a basis for, or in aid of, a criminal prosecution against the 
witness.” Brown v. Walker, 161 U. S. 591, 597 (1896). It has long been 
recognized that the court may require a witness to give testimony, includ-
ing testimony that admits to involvement in a criminal act, when there is 
no possibility of future criminal charges being brought against the witness. 
For example, a witness may be compelled to testify concerning his involve-
ment in a crime when he is protected from later prosecution by the Double 
Jeopardy Clause, see, e. g., Reina v. United States, 364 U. S. 507, 513 
(1960) (dictum), by the applicable statute of limitations, see, e. g., United 
States v. Goodman, 289 F. 2d 256, 259 (CA4 1961), or by a pardon, see 
Brown v. Walker, supra, at 599-600. As Just ice  Brenn an  indicated in 
his dissenting opinion in Piccirillo v. New York, 400 U. S. 548, 564-565 
(1971) (dissenting from dismissal of certiorari), this limitation upon the 
privilege against self-incrimination is derived from the language of the 
Fifth Amendment:

“Implicitly, of course, ‘in any criminal case’ suggests a limitation upon 
the reach of the privilege .... [I]f there is no possibility of a criminal 
case, then the privilege would not apply. And that is precisely the basis 
on which this Court has consistently upheld grants of immunity from 
Brown v. Walker, 161 U. S. 591 (1896), to Ullman v. United States, 350 
U. S. 422 (1956).”

It has also been recognized that a court may compel a witness to testify 
when his answers could neither implicate him in any criminal conduct nor 
possibly lead to the discovery of past criminal conduct. See Hoffman v.
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Kastigar v. United States, supra, does not support such com-
pulsion. In Kastigar the Court was concerned with a federal 
statute that permits a United States Attorney, a federal 
agency, or a duly authorized representative of Congress 
to grant use immunity and thereby compel a witness to give 
incriminating testimony. See 18 U. S. C. §§6002-6005. 
Kastigar itself involved a grant of use immunity conferred 
upon a witness called to testify before a grand jury. In 
upholding the use-immunity statute against constitutional 
attack, the Court held only that, pursuant to statutory au-
thority to confer such immunity, the Government may con-
stitutionally compel incriminating testimony in exchange for 
immunity from use or derivative use of that testimony. 406 
U. S., at 462. Kastigar does not hold that a trial judge, act-
ing without statutory authority to grant immunity, may rely 
on prior immunized testimony to overrule an otherwise valid 
assertion of the Fifth Amendment privilege by a deponent in 
a civil case.

Whatever justification there may be for requiring a wit-
ness to give incriminating testimony in aid of a criminal 
investigation after the Government has granted use immu-
nity, there is no similar justification for compelling a witness 
to give incriminating testimony for the benefit of a pri-
vate litigant when the Government has not chosen to grant 
immunity. Any interest served by compelling the testimony

United States, supra; Heike v. United States, 227 U. S. 131, 142-145 
(1913). This limitation, too, is implicit in the language of the constitutional 
guarantee, since a witness who has been forced to provide testimony that 
cannot incriminate him has not in any meaningful sense been “compelled in 
any criminal case to be a witness against himself.”

In this case, the Fifth Amendment privilege is fully applicable. Re-
spondent remains subject to criminal prosecution, and his answers to the 
deposition questions asked by petitioners’ attorneys would both impli-
cate him in criminal conduct and tend to lead to further incriminating 
information.
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is insufficient to justify subjecting the witness to the risks 
that attend the compulsion of incriminating testimony.

Whenever a witness is forced to give incriminating testi-
mony, there is a significant risk that fruits of that testimony 
will later be used against him. Further incriminating evi-
dence that is derived from compelled testimony cannot al-
ways be traced back to its source:

“A witness who suspects that his compelled testimony 
was used to develop a lead will be hard pressed indeed to 
ferret out the evidence necessary to prove it. And of 
course it is no answer to say he need not prove it, for 
though the Court puts the burden of proof on the govern-
ment, the government will have no difficulty in meeting 
its burden by mere assertion if the witness produces no 
contrary evidence. The good faith of the prosecuting 
authorities is thus the sole safeguard of the witness’ 
rights. [E]ven their good faith is not a sufficient safe-
guard. For the paths of information through the inves-
tigative bureaucracy may well be long and winding, and 
even a prosecutor acting in the best faith cannot be cer-
tain that somewhere in the depths of his investigative 
apparatus, often including hundreds of employees, there 
was not some prohibited use of the compelled testi-
mony.” Kastigar v. United States, 406 U. S., at 469 
(Mars ha ll , J., dissenting).

See also Piccirillo v. New York, 400 U. S. 548, 567-568 
(1971) (Brenn an , J., dissenting from dismissal of certiorari); 
Speiser v. Randall, 357 U. S. 513, 525 (1958). If respondent 
is not allowed to assert the Fifth Amendment privilege, he 
may undergo numerous civil depositions, he may be forced to 
elaborate upon his original testimony,2 and his testimony 

2 The questioning at the deposition went well beyond mere ratification 
of the accuracy of the grand jury transcript. Conboy was also called upon 
to answer again the identical questions asked before the grand jury. 
While it may be true that petitioners expected Conboy “only to ratify or
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may be broadly disseminated. As a result, he may face a 
much greater risk that tainted evidence will be used against 
him than he initially faced following the compulsion of the 
grand jury testimony. The opportunity to seek exclusion of 
tainted evidence is an incomplete protection, for “a court, at 
the time of the civil testimony, [cannot] predetermine the 
decision of the court in a subsequent criminal prosecution on 
the question whether the Government has met its burden of 
proving that ‘the evidence it proposes to use is derived from a 
legitimate source wholly independent of the compelled testi-
mony.’” Ante, at 261 (quoting Kastigar v. United States, 
supra, at 460). Cf. Maness v. Meyers, 419 U. S. 449, 461- 
463 (1975).

It may be appropriate to subject a witness to these risks 
when the Government has conferred use immunity pursuant 
to statutory authorization, but the interests supporting com-
pulsion of the testimony are far weaker here. In Kastigar 
the Court noted that the use-immunity statute advanced 
the Government interests in compelling incriminating testi-
mony, 406 U. S., at 443-444, 446-447, and in leaving open 
the possibility of prosecuting the witness on the basis of “evi-
dence from legitimate independent sources,” id., at 461. In 
this case, however, neither Congress nor the United States 
Attorney has made a similar expression of Government in-
terest.* 3 The only public interest that would be served by 
forcing respondent to testify would be that of obtaining testi-

confirm facts that were already known,” post, at 295 (Ste ven s , J., dissent-
ing), there was no assurance in this case that Conboy’s answers, based 
upon his current recollection of events, would not provide details that were 
absent from his prior grand jury testimony.

3 As the Court observes, the Government interests that supported the 
compulsion of incriminating testimony in Kastigar would be undermined by 
the compulsion of respondent’s testimony in this case. The Government 
interest in preserving the chance to prosecute respondent in the future 
based on “legitimate independent” evidence would be compromised by the 
creation of additional immunized testimony. Ante, at 260-261.
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mony relevant to a private antitrust suit.4 Even that inter-
est would not be substantially served.5 6

If he were compelled to answer petitioners’ deposition 
questions, Conboy would face a realistic risk that his testi-
mony would lead to further incriminating evidence that he 
would be unable to exclude at a subsequent criminal prosecu-
tion. The interests underlying the use-immunity statute 
have no application here, and in my view the general interest 
in obtaining testimony cannot be considered an adequate sub-
stitute for those interests. I therefore join the Court in con-
cluding that the Fifth Amendment does not permit a trial 
judge in a civil case to compel incriminating testimony solely 
upon a finding that the testimony would be “directly or 

4 Even if the United States Attorney consented to the trial judge’s com-
pulsion of respondent’s answers, the judge’s action might be improper. 
As the Court notes, it is an open question whether the Government has 
statutory authority “to immunize the testimony of a witness in a civil pro-
ceeding when the Government determines that the public interest would 
be served.” Ante, at 261, n. 20 (emphasis added). Moreover, the con-
stitutionality of such a statutory authorization remains open to doubt. 
Cf. Garrity v. New Jersey, 385 U. S. 493, 496 (1967) (declining to consider 
constitutionality of forfeiture-of-office statute which, in effect, allowed the 
authorities to compel a public officer, under threat of removal from office, 
to provide incriminating testimony in exchange for immunity from use or 
derivative use of that testimony at a criminal proceeding).

Indeed, this Court has not yet spoken as to the circumstances under 
which a trial court in a criminal case may compel a defense witness to 
testify concerning questions as to which he had previously testified before 
the grand jury or may compel the Government to secure such a witness’ 
testimony by granting him immunity. Cf. United States v. Praetorius, 
622 F. 2d 1054,1064 (CA2 1980); United States v. Morrison, 535 F. 2d 223, 
229 (CA3 1976); United States v. Alessio, 528 F. 2d 1079 (CA9 1976); Earl 
v. United States, 124 U. S. App. D. C. 77, 80, n. 1, 361 F. 2d 531, 534, n. 1 
(1966) (Burger, J.).

6 It is questionable whether the deposition testimony would be admissi-
ble at trial, in light of the limits that might have to be placed on cross- 
examination by the other civil litigants. Ante, at 259-260. Nor would 
respondent’s answers help petitioners obtain further relevant information, 
since petitioners already have access to respondent’s grand jury testimony.



PILLSBURY CO. v. CONBOY 271

248 Bren na n , J., concurring in judgment

indirectly derived from” the witness’ previously immunized 
testimony.

Justic e  Brenn an , concurring in the judgment.
The Court today holds that

“a deponent’s civil deposition testimony, closely track-
ing his prior immunized testimony, is not, without duly 
authorized assurance of immunity at the time, immu-
nized testimony within the meaning of § 6002, and there-
fore may not be compelled over a valid assertion of his 
Fifth Amendment privilege.” Ante, at 263-264 (foot-
note omitted).

Justi ce  Blackm un ’s opinion concurring in the judgment 
likewise states:

“In this case, we are asked to decide whether a wit-
ness who has testified before a federal grand jury pursu-
ant to a grant of use immunity, 18 U. S. C. §§ 6001-6005, 
may be forced to testify about the same events in a 
subsequent civil deposition, despite his assertion of his 
Fifth Amendment privilege against self-incrimination. 
I agree with the Court’s conclusion that he may not be 
forced so to testify.” Post, at 272.

I understand these to be two statements of the same rule,*  
and I completely agree with both of them. For this reason, I 
concur in the judgment of the Court.

*While the majority’s statement of the holding is formally limited to the 
situation where a deponent’s deposition testimony “closely track[s] his 
prior immunized testimony,” ante, at 263, I do not take that to be a sub-
stantive difference between its formulation and that of Just ice  Blac k - 
mun . As both the majority’s opinion and Just ice  Stev ens ’ dissenting 
opinion, post, p. 282, make clear, the “closely tracking” situation is the 
strongest possible case for finding that the deposition testimony is derived 
from the prior immunized testimony. Hence, to hold that a deponent may 
assert his privilege in this case is necessarily to hold that he may do so in all 
cases, as Just ice  Black mun  states explicitly.
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I am not in entire agreement with everything in the 
majority opinion or in Justic e Blac km un ’s opinion. My 
differences with them, however, are over small matters of 
approach, and do not go to the substance of their conclusions. 
Moreover, this case arises in the rather specialized legal set-
ting of use immunity statutes and does not require any broad-
ranging analysis beyond the scope of the problem here pre-
sented. With these considerations in mind, I do not think it 
worthwhile to file a lengthy separate opinion setting forth 
these differences in detail.

Justi ce  Blackm un , concurring in the judgment.
In this case, we are asked to decide whether a witness who 

has testified before a federal grand jury pursuant to a grant 
of use immunity, 18 U. S. C. §§6001-6005, may be forced to 
testify about the same events in a subsequent civil deposi-
tion, despite his assertion of his Fifth Amendment privilege 
against self-incrimination. I agree with the Court’s conclu-
sion that he may not be forced so to testify. Because I reach 
this conclusion only by a different route, I write separately to 
explain my views.

The statute authorizing grants of use immunity, 18 
U. S. C. § 6002, provides that a witness may be ordered to 
testify despite his claim of a Fifth Amendment privilege, but 
“no testimony or other information compelled under the 
order (or any information directly or indirectly derived from 
such testimony or other information) may be used against the 
witness in any criminal case” (with stated limited excep-
tions). The Court notes that the parties in this case “make 
their arguments in terms tracking those of the statute— 
whether the deposition testimony is ‘derived from’ the prior 
testimony.” Ante, at 256. In the Court’s view, however, 
“the crux of their dispute is whether the earlier grant of im-
munity itself compelled Conboy to talk.” Ibid. It seems to 
me that by characterizing the issue in this way, the Court 
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begs the question now before us. The earlier grant of immu-
nity, by itself, obviously does not compel Conboy to testify at 
a later deposition. It is the District Court that has sought to 
compel Conboy’s testimony. Whether that court may do so is 
certainly the ultimate issue the Court must decide. But the 
Court’s rephrasing does not bring us closer to the answer.

It is, of course, black-letter law that a witness cannot as-
sert a Fifth Amendment privilege not to testify “if the testi-
mony sought cannot possibly be used as a basis for, or in aid 
of, a criminal prosecution against the witness.” Brown v. 
Walker, 161 U. S. 591, 597 (1896); see Mason v. United 
States, 244 U. S. 362, 365-366 (1917). In this case, how-
ever, the Court concludes that Conboy has a valid Fifth 
Amendment privilege “irrespective of whether... his [depo-
sition] answers could have been admitted against him at a 
criminal trial. ” Ante, at 257, n. 13. The Court never explains 
the basis for this conclusion, and it seems to me that it is 
plainly wrong. If Conboy’s deposition testimony cannot be 
used against him in a subsequent criminal prosecution, he 
cannot assert a Fifth Amendment privilege at his deposition 
and the District Court may compel him to testify. We must 
turn to § 6002 to determine whether the testimony can be so 
used. Section 6002 informs us that when immunity has been 
granted, the witness is protected against use of “information 
directly or indirectly derived from [the immunized] testi-
mony.” Whether Conboy’s deposition testimony is so de-
rived is the real issue before the Court.

The Court finds this statutory language irrelevant to its 
analysis. The Court asserts that petitioners have a “need 
for admissible evidence,” the Government has an “interest in 
limiting the scope of an immunity grant,” and respondent 
Conboy has an “interest. . . that [his Fifth Amendment] pro-
tection be certain.” Ante, at 258, 257. The Court then 
seeks to adjust these interests and arrive at a solution sat-
isfactory to all. While this may be appropriate as a means of 
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setting public policy,11 cannot agree that it is an appropriate 
method of statutory interpretation.

As with every case involving the construction of a statute, 
“our starting point must be the language employed by Con-
gress.” Reiter v. Sonotone Corp., 442 U. S. 330, 337 (1979). 
If we were forced to examine the language of § 6002 without 
reference to its background and legislative history, the words 
of the statute might be sufficiently ambiguous so as to re-
quire resort to the policy concerns addressed by the Court. 
In this case, however, “regard for the specific history of the 
legislative process that culminated in the Act now before us 
affords more solid ground for giving it appropriate meaning.” 
United States v. Universal C. I. T. Credit Corp., 344 U. S. 
218, 222 (1952).

II
A

This Nation’s first use immunity statute was passed by 
Congress in 1868. It provided that “no answer or other 
pleading of any party, and no discovery, or evidence obtained 
by means of any judicial proceeding from any party or wit-
ness . . . , shall be given in evidence, or in any manner used 
against such party or witness . . ., in any court of the United 
States . . . , in respect to any crime.” Act of Feb. 25, 1868, 
ch. 13, § 1, 15 Stat. 37. In Counselman v. Hitchcock, 142 
U. S. 547 (1892), this Court held that immunity of this type 
could not be used to compel a witness to testify against him-
self, because it did not provide protection coextensive with 
the Fifth Amendment. The Counselman Court reasoned 
that the statute

1 As Just ice  Ste ve ns ’ dissent demonstrates, the interests of the Gov-
ernment and the parties are not at all as clear as the Court asserts. Reli-
ance on these interests is particularly inappropriate in a case such as this 
one, where the Government is not a party and we can only speculate about 
which interpretation of the statute would best serve the Government’s in-
terest in law enforcement.
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“protected [the witness] against the use of his testimony 
against him ... in any criminal proceeding, in a court of 
the United States. But it had only that effect. It could 
not, and would not, prevent the use of his testimony 
to search out other testimony to be used in evidence 
against him .... It could not prevent the obtaining 
and the use of witnesses and evidence which should be 
attributable directly to the testimony he might give 
under compulsion, and on which he might be convicted, 
when otherwise, and if he had refused to answer, he 
could not possibly have been convicted.” Id., at 564.

In concluding, the Court stated that “no statute which leaves 
the party or witness subject to prosecution after he answers 
the criminating question put to him, can have the effect of 
supplanting the privilege conferred by the Constitution of the 
United States.” Id., at 585.

Due to this latter statement in the Counselman opinion, 
Congress and the lower courts assumed that only a broad 
“transaction” immunity would satisfy the requirements of the 
Fifth Amendment. Thus, beginning in 1893, Congress en-
acted a series of statutes giving a witness complete immunity 
from prosecution for any crime divulged in compelled testi-
mony. This reliance on transaction immunity continued 
until 1970, when Congress enacted § 6002 as part of the Orga-
nized Crime Control Act of 1970, Pub. L. 91-452, 84 Stat. 
927.

In the meantime, however, the Court decided several cases 
suggesting that some forms of use immunity would be consti-
tutionally permissible. In Murphy v. Waterfront Comm’n, 
378 U. S. 52 (1964), the Court held that a state witness could 
not be compelled to give testimony that could be incriminat-
ing under federal law “unless the compelled testimony and its 
fruits cannot be used in any manner by federal officials in 
connection with a criminal prosecution against him.” Id., at 
79. In a footnote, the Court added that once a defendant had 
been immunized in a state proceeding, “the federal authori-
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ties have the burden of showing that their evidence is not 
tainted by establishing that they had an independent, legiti-
mate source for the disputed evidence.” Id., at 79, n. 18. 
Several years later, in Gardner v. Broderick, 392 U. S. 273, 
276 (1968), the Court stated that “[a]nswers may be com-
pelled regardless of the [Fifth Amendment] privilege if there 
is immunity from federal and state use of the compelled testi-
mony or its fruits in connection with a criminal prosecution 
against the person testifying.” And shortly thereafter, 
in People v. La Bello, 24 N. Y. 2d 598, 602, 249 N. E. 2d 
412, 414 (1969), the New York Court of Appeals interpreted 
Murphy and Gardner to hold that Counselman did not bar 
use immunity statutes, so long as they protected the immu-
nized witness “from the use of his testimony or the fruits 
thereof.”

B
It was in this context that Congress in 1969 began consid-

ering a new type of immunity statute. The House and Sen-
ate Reports accompanying the Organized Crime Control Act 
of 1970 make clear that Congress was persuaded by the rea-
soning of these cases. After quoting from La Bello and dis-
cussing Counselman and Murphy at length, see S. Rep. No. 
91-617, pp. 52-55 (1969); H. R. Rep. No. 91-1188, pp. 8-11 
(1970), the Reports state that the statutory immunity pro-
vided by § 6002 “is intended to be as broad as, but no broader 
than, the privilege against self-incrimination. ... It is 
designed to reflect the use-restriction immunity concept of 
Murphy . . . rather [than] the transaction immunity concept 
of Counselman” S. Rep. No. 91-617, at 145; H. R. Rep. 
No. 91-1188, at 12; see H. R. Rep. No. 91-1549, p. 42 (1970).

Section 6002’s prohibition against the use of compelled tes-
timony or “any information directly or indirectly derived 
from such testimony” reflected Congress’ view of the extent 
of the Fifth Amendment privilege. According to the House 
and Senate Reports, the phrase was chosen to conform to 
“present law” on “the use of evidence derivatively obtained.” 
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The Reports then cite Wong Sun v. United States, 371 U. S. 
471 (1963), the seminal case on what is commonly known as 
the “fruits” doctrine, as representing “present law.” See 
S. Rep. No. 91-617, at 145; H. R. Rep. No. 91-1188, at 12; 
H. R. Rep. No. 91-1549, at 42. In Murphy and Gardner, 
upon which Congress relied, the Court had used the term 
“fruits” to describe the constitutional limits on use immunity. 
References to the “fruits” doctrine are scattered throughout 
the legislative history, whenever the boundaries of the use 
immunity statute are discussed.2 In Kastigar v. United 
States, 406 U. S. 441, 461 (1972), we recognized that the im-
munity § 6002 provides is “analogous to the Fifth Amendment 
requirement in cases of coerced confessions.” We noted that 
§ 6002 was modeled on a recommendation from the National 
Commission on Reform of Federal Criminal Laws, and we 
quoted with approval a Commission report stating: “‘The 
proposed immunity is ... of the same scope as that fre-
quently, even though unintentionally, conferred as the result 
of constitutional violations by law enforcement officers.’” 
Id., at 452, n. 36 (quoting Second Interim Report of the Na-
tional Commission on Reform of Federal Criminal Laws, 
Mar. 17, 1969, Working Papers of the Commission 1446 
(1970)).

In light of this evidence of legislative intent, the phrase 
“directly or indirectly derived from” in § 6002 cannot be re-

2 See, e. g., S. Rep. No. 91-617, p. 108 (1969) (§6002 “is a restriction 
against use of incriminating disclosures or their fruits”); Hearings on S. 30 
et al. before the Subcommittee on Criminal Laws and Procedures of the 
Senate Committee on the Judiciary, 91st Cong., 1st Sess., 216 (1969) (re-
port of New York County Lawyers’ Association) (under § 6002, the “testi-
mony so compelled or its fruits may not be used against the witness”); id., 
at 281 (statement of Rep. Poff) (rule of § 6002 is “similar to the exclusionary 
rule which is now applied to evidence assembled in violation of various con-
stitutional rights”); id., at 506 (statement of Sen. McClellan) (use immunity 
statutes can be made constitutional “through the use of the fruit of the poi-
sonous tree process of derivative suppression, an analogy borrowed from 
fourth amendment illegally obtained evidence cases”).
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garded as ambiguous or lacking in meaning. It seems to me 
that Congress made its intent clear. First, it intended to 
grant only the minimum protection required by the Constitu-
tion. Second, it believed that the protection constitutionally 
required in cases of compelled testimony was identical to the 
protection required in cases of coerced statements or evi-
dence otherwise illegally obtained.

Respondent Conboy’s interpretation of § 6002 is obviously 
narrower than that offered by petitioners; deposition testi-
mony involving the same subject matter as prior immunized 
testimony would be protected by the prior grant of use immu-
nity under petitioners’ interpretation, but not under Con- 
boy’s. Because Congress intended grants of use immunity 
to be as narrow as possible, we must accept Conboy’s inter-
pretation if it is consistent with the Constitution. The ques-
tion before us, then, is whether a witness’ Fifth Amendment 
rights would be violated if testimony given at a subsequent 
deposition were not covered by his grant of use immunity.

When an incriminating statement has been obtained 
through coercion, the Fifth Amendment prohibits use of the 
statement or its “fruits.” Congress understood this when it 
enacted § 6002, and, as the legislative history demonstrates, 
Congress intended to incorporate the “fruits” doctrine into 
the statute by use of the phrase “directly or indirectly de-
rived.” In order to ascertain whether respondent Conboy’s 
deposition testimony would be “directly or indirectly de-
rived” from his immunized grand jury testimony, and conse-
quently whether Conboy’s interpretation of the statute is 
constitutional, we must determine whether the deposition 
testimony would be “fruits” as that concept is understood in 
the context of the Fourth and Fifth Amendments.3

3 The considerations underlying the Fifth Amendment “fruits” doctrine 
are not necessarily the same as those relevant in the Fourth Amendment 
context. With respect to the issue before us, however, Fourth Amend-
ment “fruits” cases provide us with guidance in determining whether a wit-
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III
In Wong Sun v. United States, supra, the Court held that 

a statement following an illegal arrest must be suppressed as 
“fruits” of the arrest unless it results from “an intervening 
independent act of a free will,” and is “sufficiently an act of 
free will to purge the primary taint of the unlawful invasion.” 
371 U. S., at 486. In Harrison v. United States, 392 U. S. 
219, 222-224 (1968), the Court applied a similar standard to 
statements following an illegally obtained confession. Our 
more recent cases have adhered to this test. See, e. g., 
Rawlings v. Kentucky, 448 U. S. 98, 107-110 (1980); Brown 
v. Illinois, 422 U. S. 590, 600-604 (1975). In determining 
whether this standard is met, we examine a range of factors 
including the speaker’s knowledge of his Fifth Amendment 
rights; the temporal proximity of the constitutional violation 
and the subsequent statement; the nature of the violation and 
of the Government’s involvement; and, of course, the volun-
tariness of the statement. See id., at 603-604. In brief, 
the issue is whether the speaker has voluntarily chosen to 
make the later statement, uninfluenced by the fact that prior 
statements have been compelled.* 4 5

I find little difficulty in concluding that if a witness in 
Conboy’s position were to testify during his civil deposition, 
his statements would not be “fruits” of his previous immu-
nized testimony.6 In this case, Conboy attended his deposi-

ness’ deposition testimony is “derived from” prior immunized testimony 
within the meaning of § 6002.

4 In Kastigar v. United States, 406 U. S. 441, 459 (1972), we recognized 
that Congress intended § 6002 to provide the minimum protection required 
by the Constitution. Wong Sun and its progeny establish that the “fruits” 
doctrine provides all the protection the Constitution requires. Thus, al-
though my analysis is framed in terms of constitutional standards, the issue 
here of what the Constitution requires is not different from the issue of 
what Congress intended.

5 My analysis is necessarily limited to the choices facing a witness prior 
to the threat of contempt by the district court. The witness cannot be
held in contempt unless the testimony sought is protected by the grant of
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tion accompanied by a lawyer. He was obviously aware of 
his Fifth Amendment rights, and he asserted them with 
vigor. There is no suggestion that Conboy was under a mis-
apprehension about the relationship between his immunized 
testimony and his civil deposition. The deposition took place 
long after the conclusion of the immunized testimony, and 
Conboy did not remain under the impression that his tes-
timony was being compelled by the Justice Department. 
From his past experience before the grand jury, Conboy 
knew that each time the Justice Department required his tes-
timony, it provided a fresh grant of use immunity. Govern-
ment attorneys were not involved in this civil case, and no 
fresh grant of immunity had been obtained. Under the cir-
cumstances, there was no danger that Conboy would inad-
vertently incriminate himself under some lingering compul-
sion of the prosecuting authorities. Any statement he made 
would have been an independent act of free will. Conse-
quently, had Conboy answered the deposition questions, his 
testimony would not have been protected by the original im-
munity grant because it would not have been directly or indi-
rectly derived from his immunized testimony.

In my view, a prior grant of use immunity could never jus-
tify compelling a witness’ testimony over a claim of Fifth 
Amendment privilege at a subsequent civil deposition. Al-
though not every witness will be as well informed as Conboy, 
any witness who asserts the privilege necessarily engages in 
an independent act of free will. The assertion of the privi-
lege should signal the judge supervising the civil proceedings 
that the testimony may well not be “derived from” the immu-
nity grant.* 6 Although the compelled testimony would be in-

use immunity or, in other words, unless it would be “fruits.” The question 
whether the testimony would be “fruits” thus cannot turn on whether the 
district court has issued a contempt order.

61 agree with Just ice  Stev ens  that the existence of a witness’ Fifth 
Amendment privilege does not depend on his decision to assert the priv-
ilege. See post, at 287, n. 7. Nevertheless, the state of mind of the
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admissible at a subsequent criminal trial,* 7 I agree with the 
Court that a witness should not be forced to rely upon the un-
certainties of a later motion to suppress. This would indeed 
“ ‘ "let the cat out” with no assurance whatever of putting it 
back.’” Ante, at 262 (quoting Maness v. Meyers, 419 U. S. 
449, 463 (1975)).

I do not mean to suggest, however, that whenever a wit-
ness immunized in prior proceedings testifies at a civil depo-
sition without asserting a Fifth Amendment privilege, his 
testimony automatically should be admissible against him in 
a subsequent criminal prosecution. If there is a subsequent 
prosecution and the Government seeks to introduce deposi-
tion testimony of this sort, the judge in the criminal case 
should determine whether, under the circumstances, the dep-
osition testimony is inadmissible as “derived from” the prior 
immunized statements. If the witness reasonably believed 
that his prior grant of immunity protected his testimony, the 
testimony might well be derived from the immunity grant 
under the standards I have set forth above. If, on the other 
hand, the deposition testimony was a truly independent act of 
free will, it would be admissible in any later prosecution.

witness is relevant to a “fruits” inquiry, because a witness’ statements 
are “fruits” only if they do not result from an independent act of free will. 
Cf. Harrison v. United States, 392 U. S. 219, 222-224 (1968). A witness’ 
assertion of the privilege is strong evidence of that state of mind; the wit-
ness has demonstrated that he feels free to decide whether or not to speak.

7 It seems to me beyond question that deposition testimony compelled 
by means of a contempt order, over the assertion of a Fifth Amendment 
privilege, would be inadmissible at a subsequent criminal trial whether or 
not it was later held to be within the scope of the original grant of immu-
nity. If the testimony was within the grant of immunity (i. e., if it was 
“fruits”), it would be inadmissible under § 6002. If the testimony was not 
within the grant of immunity, the witness should have been permitted to 
assert his privilege and the testimony wrongfully compelled should be ex-
cluded. See Maness v. Meyers, 419 U. S. 449, 474 (1975) (Whit e , J., con-
curring in result).
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Justi ce  Stevens , with whom Justi ce  O’Connor  joins, 
dissenting.

A witness in a judicial proceeding has a duty to answer 
proper questions. The witness cannot, however, be com-
pelled to incriminate himself. If a witness believes a truth-
ful response to a question could be used against him in a sub-
sequent criminal proceeding, or might lead to the discovery 
of incriminating evidence, he may assert his constitutional 
right to remain silent. When such an assertion is made, a 
judge must evaluate the asserted risk. If it clearly appears 
that the answer could not be used against the witness in a 
subsequent criminal proceeding and could not provide a pros-
ecutor with any information that he does not already have, 
the witness must speak. This case concerns a witness’ re-
fusal to give answers that could not incriminate him.

The Court today holds that the existence of a valid Fifth 
Amendment privilege does not depend on whether a truthful 
answer would be incriminating. The Court does not dispute 
the fact that neither the respondent’s answers during the 
deposition in this case, nor any information discovered on the 
basis of those answers, could be used against him in a subse-
quent criminal proceeding. Ante, at 257, n. 13. Neverthe-
less, the Court holds that the Fifth Amendment empowers 
the respondent to refuse to testify. The opinion of the Court 
stresses two interests: “the Government’s need for admissi-
ble evidence” in a future effort to prosecute the respondent, 
and “the individual’s interest in avoiding self-incrimination.” 
Ante, at 256. It holds that potential threats to those inter-
ests create a Fifth Amendment privilege in this case.

I am frankly puzzled by this analysis. The Government’s 
supposed desire to introduce evidence in a future proceeding 
should be irrelevant if the Government has already forsworn 
the right to introduce that evidence by a prior grant of immu-
nity. And, as far as the deponent’s interest in avoiding self-
incrimination is concerned, “he should be indifferent between 
the protection afforded by silence and that afforded by immu-
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nity,” ante, at 257. Thus, whether analyzed from the point of 
view of the prosecutor or the witness, the same question 
must be answered: whether the statutory immunity that has 
already attached to respondent’s grand jury testimony pre-
cludes the Government, or any other prosecutor, from using 
the respondent’s deposition answers against him in any crimi-
nal case. That question requires an analysis not of whether 
the deposition answers are “immunized ‘testimony,’” ante, at 
250, but rather of whether the answers would be “directly or 
indirectly derived from [his grand jury] testimony” within 
the meaning of the use-immunity statute. Because I think it 
clear that they would be so derived, I respectfully dissent.

I
Respondent has been a witness in two separate proceed-

ings. In January 1978, he was subpoenaed to testify before 
a federal grand jury investigating a violation of the Sherman 
Act. Because he was a participant in the price-fixing ar-
rangements under review, he asserted his constitutional 
privilege against being compelled to be a witness against 
himself.1 The prosecutor then invoked his authority under 
the Organized Crime Control Act of 1970,1 2 and a federal 
judge ordered the respondent to testify in exchange for a 
grant of immunity.

In May 1981, respondent was subpoenaed to appear in a 
second proceeding.3 At that deposition proceeding, respond-

1 The Fifth Amendment provides:
“No person . . . shall be compelled in any criminal case to be a witness 

against himself. ...”
2 See 18 U. S. C. §§6002, 6003, quoted by the Court, ante, at 253-254, 

nn. 9 and 10.
8 This second proceeding happens to have been a pretrial deposition in a 

civil case, but the issue before us would be no different if the second pro-
ceeding had been a criminal trial of respondent’s co-conspirators, or a coro-
ner’s inquest. Respondent happens to have been represented by able 
counsel at the second proceeding, but again the scope of his immunity 
would be no different if he had not had a lawyer and had simply answered 
the questions that were propounded. Moreover, the fact that respondent
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ent was asked the same questions that he had been asked be-
fore the grand jury. Everyone agrees that the questions 
were derived from the transcript of his grand jury testimony, 
and no one disputes the fact that truthful answers to those 
questions would merely have confirmed information that was 
already recorded in the grand jury transcript.* 4 It is there-
fore logical to inquire, as the court below did, whether rati-
fication of the prior immunized testimony would subject the 
respondent to a new risk of prosecution.

The plain language of the Organized Crime Control Act 
protects the witness from that risk. The law provides:

“[N]o testimony or other information compelled under 
the order (or any information directly or indirectly de-
rived from such testimony or other information) may be 
used against the witness in any criminal case . . . .” 18 
U. S. C. § 6002 (emphasis added).

When a witness appears at a second proceeding and is asked 
whether the information that he was previously compelled to 
disclose to the grand jury was true, his responses are quite 
plainly “information directly or indirectly derived from such 
testimony.” This seems particularly obvious when the in-

asserted his privilege against self-incrimination has nothing to do with the 
availability of the privilege—a matter which is dependent entirely on 
whether the content of a truthful answer to the questions that were pro-
pounded could be used against him in a later criminal trial. His reluctance 
or willingness to testify would determine whether he elected to assert his 
privilege or to waive it, but has nothing to do with the existence or non-
existence of the privilege itself.

4 One insignificant nonincriminating fact would be added. The grand 
jury transcript establishes (1) that respondent had price communications 
with Fred Renshaw and Dick Herman and (2) that he remembered those 
communications at the time of his grand jury testimony; an answer to the 
deposition question would establish the additional fact that respondent still 
remembers those communications. That additional fact is not itself in-
criminating and certainly is information indirectly derived from the grand 
jury transcript within the meaning of the statute.
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terrogator’s only basis for his questions is the transcript of 
the grand jury proceeding.

This natural construction of the statute was endorsed by 
the Government immediately after the Organized Crime Con-
trol Act took effect. In a memorandum explaining the stat-
ute to United States Attorneys, the Assistant Attorney Gen-
eral in charge of the Criminal Division explained that it 
allowed an immunized witness to be prosecuted “if it can be 
clearly established that independent evidence standing alone 
is in fact the sole basis of the contemplated prosecution.” 
Dept, of Justice Memo No. 595, Supp. 1, Sept. 2, 1971, p. 5. 
He emphasized that, “[a]lthough the government may prose-
cute the witness on the basis of similar evidence obtained in-
dependently of the witness’s testimony in a rare case where 
such an independent source develops, as a practical matter it 
will be difficult for the government to prove an independent 
derivation, especially if the information first was divulged in 
the witness’s testimony.” Id., at 5, n. 4 (emphasis in origi-
nal). And when the Solicitor General of the United States 
later appeared before this Court to defend the Act’s constitu-
tionality, he based his argument in part on the proposition 
that the words “directly or indirectly derived” were intended 
to create an “extended use immunity” and should be con-
strued broadly.5

5 In relevant part, the argument reads:
“[MR. GRISWOLD:]... As to evidence first discovered after immunity 

has been granted, there should be a heavy burden on the government to 
show that any such evidence is not the fruit of a lead or clue resulting from 
or uncovered by the compelled testimony. This should not be a conclusive 
presumption because there can be cases where the government can demon-
strate that such evidence was independently derived. It comes in the 
mail, for example, the day after the testimony was given and it had been 
postmarked in France a week before.

“Q. Well, Mr. Solicitor General, what about the situation . . . where the 
government does compel a testimony and the testimony is given and this 
induces the prosecutor not to use the testimony except to launch an investi-
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This Court accepted the Solicitor General’s argument. It 
upheld the use immunity statute after construing it to pro-
vide protection commensurate with the protection resulting 
from the invocation of the privilege itself:6

“The statute provides a sweeping prohibition of any use, 
direct or indirect, of the compelled testimony and any in-
formation derived therefrom ....

“[The] burden of proof, which we reaffirm as appropri-
ate, is not limited to a negation of taint; rather, it im-
poses on the prosecution the affirmative duty to prove 
that the evidence it proposes to use is derived from a le-
gitimate source wholly independent of the compelled tes-
timony.” Kastigar v. United States, 406 U. S. 441, 460 
(emphasis added).

gation and by independent means, wholly unrelated to the testimony ex-
cept by the fact that it was given, search out, independently—

“MR. GRISWOLD: That is a hard question, but I think if it does appear 
that the investigation was the consequence of the evidence being given, 
that then the evidence is something which was indirectly derived as a re-
sult of the testimony given.

“Q. Would you—
“MR. GRISWOLD: I would construe directly and indirectly quite 

broadly and I would put the burden on the government with respect to evi-
dence derived after the testimony is given.

“Q. So ‘but for,’ you put on a ‘but for’ test in the sense that except for 
the testimony the government would never have had it?

“MR. GRISWOLD: Almost, Mr. Justice. On the other hand, I hate 
very much to give conclusions about purely hypothetical cases, knowing 
full well the practical situations that can arise which will make it look 
differently, but I’m perfectly free to say that I think there should be a 
heavy burden on the government to show that the evidence it wants to use 
was not directly or indirectly derived from the testimony.” Tr. of Oral 
Arg. in Kastigar v. United States, 0. T. 1971, No. 70-117, pp. 30-32. 
See also the Solicitor General’s brief in Kastigar, quoted in nn. 8, 9, 12, 
infra.

6 If the grant were not at least that broad, a witness obviously could not 
be compelled to testify before a grand jury. See Counselman v. Hitch-
cock, 142 U. S. 547; Ullmann v. United States, 350 U. S. 422, 436-438.
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We held that evidence may be used in a subsequent prosecu-
tion only if the Government successfully demonstrates that it 
would have obtained that evidence even if the witness had 
never testified before the grand jury. See id., at 458-459; 
Murphy v. 'Waterfront Comm’n, 378 U. S. 52, 79.

The questions that were propounded to the respondent at 
his deposition in this case called for answers that were 
presumptively within the scope of the statutory immunity. 
That presumption would protect him from the use in a subse-
quent criminal prosecution of any of the information con-
tained in his answers unless it could be shown that the 
information would have been obtained even if the witness 
had never testified before the grand jury. Nothing in this 
record suggests that answers to questions based entirely on 
the grand jury transcript were not “fruits” of the prior 
testimony.7

The District Judge properly ruled that the respondent’s an-
swers could not have been introduced against him at a sub-
sequent criminal prosecution any more than the original tes-
timony could have been. Moreover, if the respondent’s 
answers would be a necessary link in a chain that led to other 
information, then that information would also be “derived” 
from the prior testimony and likewise could not be used at a 
subsequent criminal prosecution. The witness therefore had 
no greater right to assert a constitutional privilege against 

7 Cf. Harrison v. United States, 392 U. S. 219. In his opinion concur-
ring in the judgment Just ice  Bla ckmun  seems to assume that the 
“fruits” inquiry focuses on the state of mind of the deposition witness 
rather than on the historical derivation of the evidence. He suggests that 
if the witness “elects” to answer a question, his response is not a fruit and 
therefore is not directly or indirectly derived from the prior testimony. 
Even under that approach, however, I would think the question is whether 
the witness has any choice in the matter. He is being asked about incrimi-
nating testimony that, by hypothesis, he would prefer not to repeat. Nev-
ertheless, since he is under subpoena, he must speak unless he has a valid 
Fifth Amendment privilege, and neither the Constitution nor the statute 
vests him with any power to decide whether he does.
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self-incrimination in the second proceeding than he had in the 
grand jury proceeding itself.

II
Although the Court does not dispute the fact that respond-

ent’s answers were within the scope of the immunity grant, 
ante, at 257, n. 13, it nevertheless places a great deal of reli-
ance on “the Government’s interest in limiting the scope of an 
immunity grant,” ante, at 258. In my judgment the Court 
commits a triple error in this analysis. First, it uses policy 
judgments that could at most affect an interpretation of the 
use immunity statute in other cases to justify its erroneous 
interpretation of the Fifth Amendment in this case. Second, 
it misunderstands the prosecutorial interest in how the stat-
ute should be interpreted in those other cases. And third, it 
overlooks the obvious enforcement costs of its holding in this 
case. The first error does not need elaboration; the second 
two do.

A federal prosecutor does not offer immunity to a sus-
pected criminal unless he expects to obtain important testi-
mony that would not otherwise be available. The prosecutor 
realizes that, in almost all cases, an offer of immunity—even 
of use immunity—means sacrificing the chance to prosecute 
the witness for his own role in the criminal enterprise.8 The 

8 As the Solicitor General assured us in Kastigar: “The immunity provi-
sion involved in this case was not passed for the purpose of enabling law 
enforcement officials to compel self-incriminating information from wit-
nesses and then prosecute them for routine matters.” Brief for United 
States in Kastigar v. United States, O. T. 1971, No. 70-117, pp. 32-33.

This fact was emphasized to the Congress that passed the use immunity 
provision. The Assistant Attorney General in charge of the Criminal Divi-
sion of the Department of Justice testified that, “[a]s a practical matter, 
where the witness has elected to testify under this statute, and he has been 
used, it would be a most unusual circumstance for the Government that 
used him to turn around and prosecute him.” Hearings on H. R. 11157 
and H. R. 12041 before Subcommittee No. 3 of the House Committee on 
the Judiciary, 91st Cong., 1st Sess., 47 (1969) (statement of Will Wilson).
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question is what kind of return society will get on the pros-
ecutor’s investment in immunity. Once the prosecutor pays 
the immunity price, he will normally wish to probe deeply for 
evidence that will implicate the witness’ criminal associates 
as thoroughly as possible. The primary law enforcement in-
terest is to maximize the amount of information that the wit-
ness provides. A broad construction of the immunity grant 
serves that purpose; a narrow construction can only motivate 
witnesses to be as unresponsive as possible.9

Yet the Court suggests that the Government prosecutors 
take a different attitude towards immunized witnesses. Even 
though the Government itself has not promoted such a view 

And a member of the Commission on Reform of the Federal Criminal 
Law, testifying in support of the statute, stated:

“I think there is one other thing about this that probably ought to be 
pointed out and that is that in most instances a grant of immunity is going 
to be made to a willing witness who isn’t going to be prosecuted at all. 
That is probably the most important aspect of the whole matter. The 
prosecution will have just as much of an interest in protecting the interests 
of the person who has served the purposes of law enforcement in that re-
gard as can be. As a consequence fears for the person who has willingly 
cooperated under the grant of immunity are, I think, probably more fanci-
ful than real.” Id., at 53-54 (statement of Judge George Edwards).

As of October 1,1976, these predictions had proved true. On that date, 
the Attorney in Charge at the Freedom of Information Privacy Unit of the 
Criminal Division of the Department of Justice wrote a letter to a research 
scholar. The letter reported that, while the Immunity Unit did not main-
tain statistics on the number of times witnesses had been subsequently 
prosecuted for matters disclosed in their immunized testimony, “if any 
such instances exist, they are rare.” Note, 14 Am. Crim. L. Rev. 275, 
282, n. 46 (1976).

’The Solicitor General made this point in a slightly different manner in 
his Kastigar brief:

“A practical reason for refraining from subsequent prosecution of a per-
son who provides information is that the government has a vital interest in 
assuring the continued and unimpeded flow of information concerning crim-
inal activities, and this interest may be furthered if a witness believes he 
will not be prosecuted.” Brief for United States in Kastigar v. United 
States, 0. T. 1971, No. 70-117, p. 34.
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in the deposition proceedings in this case or by argument in 
this Court,10 11 the opinion of the Court suggests that when a 
prosecutor immunizes a witness in order to obtain particular 
information, he harbors an intent to indict the witness after-
wards and would therefore prefer that the witness remain in 
the same peril of prosecution as before being immunized.11 
Yet it defies human nature to presume that the witness 
would be just as cooperative during a 24-hour truce, knowing 
that hostilities will resume immediately thereafter, as he 
would be after signing a peace treaty.

Nor does the Court explain its assertion that applying the 
statute as it is written and as it was construed in Kastigar “in 
effect could invest the deponent with transactional immu-
nity.” Ante, at 260. Transactional immunity is not at all the 
issue here. Transactional immunity would require the pros-
ecutor to forfeit an open-and-shut case that he had already 
built independently. Use immunity, as explained in Kasti- 

10 The Solicitor General regularly provides us with briefs amicus curiae 
in cases in which the Government’s enforcement interests are implicated. 
He filed no such brief in this case and apparently asserted no objection to 
petitioners’ use of the grand jury transcript as a basis for questioning of 
deposition witnesses, including respondent.

11 See ante, at 260. The testimony quoted in n. 8, supra, describes this 
suggestion as “more fanciful than real.” For a view that is more real than 
fanciful, see the testimony of the Assistant Attorney General for the Crimi-
nal Division of the Department of Justice in Hearings on H. R. 11157 and 
H. R. 12041, supra n. 8, at 41-42 (statement of Will Wilson). That testi-
mony identified the prototypical situations where use immunity would be 
valuable: where the prosecutor wants to induce someone who is already in 
prison to testify about a different conspiracy in exchange for a reduction in 
the existing sentence; where a suspect’s attorney offers his client’s assist-
ance “in exchange for some type of immunity from that crime which we are 
investigating”; where the prosecutor’s investigation has focused on an 
agent of a principal “and we decide as a matter of policy that it is more 
important to prosecute the principal than the agent”; and where a minor 
actor refuses to testify out of loyalty to a major actor, as in the case of a 
bookie’s customers—“[o]bviously the Government isn’t interested in exten-
sive prosecution of 200 or 300 people who simply placed bets, so you use the 
immunity grant there to make the case against the central person.”
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gar and as granted to the respondent, allows the prosecutor 
to retain that case.12 I have found absolutely no evidence, 
and the Court cites none today, to support the implicit sug-
gestion that Congress substituted “use immunity” for “trans-
actional immunity” in order to allow prosecutors to take ad-
vantage of subsequent repetitions of immunized testimony.13

The Court’s reference to “transactional immunity” sug-
gests a fear that ordering the respondent to answer a deposi-
tion question may somehow jeopardize legitimate efforts to 
prosecute him. Consideration of the facts of this particular 
case demonstrates that the Court’s apparent fear is baseless. 
Unless some prosecutor already has an independent basis for 
prosecuting the respondent—and nothing in the record sug-
gests that any such independent basis exists—the Govern-
ment has already agreed that he will not be prosecuted for 
engaging in illegal price discussions with Fred Renshaw and 
Dick Herman of the Alton Box Board. If, at the deposition, 
he is required to confirm that such discussions took place,

12 As the Solicitor General explained in Kastigar, there may be occasions 
in which an immunized witness is led unexpectedly (by cross-examination 
at trial, or by grand juror questions) to testify about a new crime, “with 
respect to which the prosecution may possess overwhelming evidence.” 
Brief for United States in Kastigar v. United States, 0. T. 1971, No. 
70-117, p. 36. Although the Government was willing to give “ ‘absolute 
immunity’ as to any matter to which the witness testifie[d]” in “a limited 
area,” the Government should not be made to abandon an independent 
case. Ibid.

13 The United States Attorneys’ Manual, Title I, Ch. 11, p. 2 (revised 
Dec. 15, 1981), explains the real reasons why the Government prefers use 
immunity to transactional immunity:
“[T]hey have, under appropriate circumstances, significant advantages 
over former ‘transactional immunity’ statutes in that they provide no gra-
tuity to a testifying witness, they encourage the giving of more complete 
testimony by proscribing [the] use of everything the witness relates, and 
they still permit a prosecution of the witness in the rare case where it can 
be shown that the supporting evidence clearly was obtained only from inde-
pendent sources.”
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how can that confirmation affect his criminal liability? If 
some prosecutor has a demonstrably independent basis for 
proving the respondent’s participation in the discussions, his 
confirmation will not make that basis any less demonstrably 
independent.14 * And if that prosecutor has an independent 
basis for showing that the respondent participated in the dis-
cussions, that basis will be no less demonstrably independent 
if the respondent is required to identify the time, place, and 
other persons who participated in the discussions.

Furthermore, one should not overlook the societal costs— 
law enforcement costs—of the Court’s expansion of the Fifth 
Amendment. The public interest in obtaining the full and 
candid testimony of a witness with knowledge of the inner 
workings of a price-fixing conspiracy is both real and signifi-
cant.16 Conceivably, a relatively brief account of the basic 
structure of the conspiracy might have been sufficient to per-
suade the grand jury to indict other parties and also to per-
suade those defendants to plead guilty or to enter into some 
other settlement with the Government.16 Even if a grand 
jury transcript is confined to a brief description of a price-

14 In his argument in Kastigar, the Solicitor General seemed to assume 
that an adequate demonstration that evidence had an independent source 
would normally involve proof that the source antedated the grand jury tes-
timony. See n. 5, supra. In this case respondent’s grand jury testimony 
was given in 1978 and the deposition was taken in 1981. It would be much 
easier to prove that the basis for a possible future prosecution had a pre-
1981 source than a pre-1978 source.

16 The enforcement interest described in the text supplements the gen-
eral public interest in accurate factfinding, an interest that is also hin-
dered by the Court’s holding. Cf. Lord Chancellor Hardwicke’s oft- 
quoted phrase, “the public has a right to every man’s evidence,” 12 
T. Hansard, Parliamentary History of England 675, 693 (1812), quoted in 
Kastigar v. United States, 406 U. S. 441, 443.

16 It is not unusual to accept a civil consent decree or a modest penalty in 
exchange for the dismissal of criminal charges under the antitrust laws.
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fixing arrangement, for example, the public interest may well 
be served by allowing private parties who have been injured 
thereby to inquire into the details of the arrangement.17

The Court assumes that the scope of the Fifth Amendment 
privilege in this case should be expanded in order to serve so-
ciety’s law enforcement interests. I do not accept this mode 
of Fifth Amendment interpretation. But even if I did, I 
would find the theoretical risk that compelled testimony 
could hamper a potential prosecution to be plainly out-
weighed by the enforcement interest in allowing the deposi-
tion to go forward. And, significantly, even the slight theo-
retical risk that concerns the Court is not presented by this 
case, in which no new incriminating information is called for 
by the deposition questions.

Ill
The Court makes the curious argument that the Fifth 

Amendment privilege must extend to testimony that could 
not incriminate a witness because otherwise the witness will 
be put to the risk of “predicting” whether a court in a later 
criminal proceeding would agree that the testimony was 

17 The Court suggests, ante, at 259-260, that cross-examination some-
how poses unique problems in this case. Yet it concedes that it is not un-
usual for a valid assertion of a Fifth Amendment privilege to inhibit cross- 
examination as to collateral matters such as credibility. Ante, at 260, 
n. 19. It is thus concerned only that cross-examination might not be 
allowed on matters about which the witness testified on direct examina-
tion because such cross-examination will produce information not elicited 
on direct. I do not understand why such cross-examination would not be 
allowed; even if the information were not itself elicited on direct, it 
would concern a matter about which the witness was required to testify on 
direct and would thus be derived from the prior immunized testimony in 
the same way as the direct examination. But even if it were possible that 
a valid assertion of the Fifth Amendment privilege might so restrict cross- 
examination that a deposition answer would be inadmissible at trial, that is 
surely not a sufficient reason to establish a constitutional privilege against 
giving the direct testimony.
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within the scope of the immunity. Ante, at 261-262. I do 
not agree that the “risk” that troubles the Court is entitled to 
protection under the Fifth Amendment.

A witness in the respondent’s chair at a deposition can do 
one of two things: he can answer or he can assert a Fifth 
Amendment privilege. If he answers, he is obviously more 
“at risk” under Justi ce  Blac km un ’s  narrow view of the use 
immunity statute than under the broad one adopted in 
Kastigar. For that reason, the Court does not dispute the 
fact that if the respondent had answered the deposition ques-
tions in this case, his answers could not be used against him.18 
The Court and I part company, however, in reacting to the 
risks that the witness faces if he asserts a Fifth Amendment 
privilege.

If the court supervising the deposition concludes that an 
answer is not “directly or indirectly derived” from prior 
immunized testimony, it must uphold the assertion of the 
Fifth Amendment privilege under both my analysis and the 
Court’s. If, on the other hand, the supervising court con-
cludes that the answer is “directly or indirectly derived” from 
immunized testimony, I believe it must reject the asserted 
privilege. The Court disagrees, for two analytically distinct 
reasons.

First, the Court suggests that the supervising court might 
make a mistake in deciding whether the testimony is directly 
or indirectly derived. It suggests that in this case Judge 
Singleton might not have been able to “predetermine the de-
cision of the court in a subsequent criminal prosecution on the 

18 It is true, of course, that a witness will risk having his extended testi-
mony used against him later if he makes statements that are not derived 
from his grand jury testimony. But the assumption that counsel would 
not be able to identify those “danger areas” demeans the competence of our 
trial bar. The problem raised by such testimony is essentially the same as 
the problem presented when any witness testifies in a manner that might 
be exploited to uncover evidence against him. When in doubt, prudent 
counsel can always obtain an authoritative court ruling by having the wit-
ness assert the Fifth Amendment privilege.
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question whether the Government has met its burden of 
proving that ‘the evidence it proposes to use is derived from a 
legitimate source wholly independent of the compelled testi-
mony.’” Ante, at 261. The Court does not explain what 
sort of evidence the prosecutor might subsequently be able to 
produce that would show the answers to be “wholly inde-
pendent”; indeed, it is difficult to conceive how such evidence 
could possibly exist in this case. More importantly, the 
Court does not explain why the risk of error in this situation 
is different from the identical risk that exists whenever a 
privilege is asserted. The Court’s argument would require 
every trial judge always to honor a claim of privilege, no mat-
ter how obvious it may be that the claim lacks merit, to guard 
against being found wrong later.19

Second, the Court suggests, with Justi ce  Mars hall , 
that it would be unfair to require the witness to answer be-
cause “ ‘[f]urther incriminating evidence that is derived from 
compelled testimony cannot always be traced back to its 
source.’” Ante, at 262, n. 22, quoting ante, at 268. Yet 
such an argument applies with equal force to the entire 
concept of use immunity. Our holding in Kastigar rests 
squarely on the proposition that one may not assert a Fifth 
Amendment privilege on the basis of the risk that evidence 
might not be traced back to its source. Cf. Kastigar, 406 
U. S., at 468-471 (Mars hall , J., dissenting). Even if the 
Court were now prepared to retreat from that proposition, 
this case is surely not the proper vehicle. The respondent 
here was asked only to ratify or confirm facts that were 
already known. On this record, it clearly appears that the 

19 The Court is somewhat misleading when it discusses the risk that a 
trial judge may erroneously reject an assertion of a Fifth Amendment priv-
ilege in a paragraph that discusses risks borne by the witness. Such a risk 
is obviously borne by the government, which may not make use of testi-
mony that is “wrongfully compelled” by a judge. Maness v. Meyers, 419 
U. S. 449, 474 (Whi te , J., concurring in result). Cf. Garrity v. New Jer-
sey, 385 U. S. 493, 500 (government may not use statements obtained 
under threat of removal from public office).
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answers to the specific questions asked could not possibly 
provide any basis for prosecution, or even for investiga-
tion, beyond what was already provided by the grand jury 
testimony.20

In summary, it is perfectly clear on this record that the re-
spondent’s deposition testimony (a) would be protected by 
the statutory immunity; (b) could not be used against re-
spondent in a subsequent criminal proceeding; and (c) could 
not provide a prosecutor with any information he does not al-
ready have. A concern that a court might not decide some 
other case correctly cannot justify an incorrect disposition of 
the case before us.

I respectfully dissent.

20 The Court also notes that requiring the respondent to speak increases 
the risk that he may reveal that he perjured himself before the grand jury, 
as well as the risk that he may be exposed to civil liability for his mis-
deeds. Ante, at 262, n. 22. But potential civil liability has never been 
held to establish a Fifth Amendment privilege. Cf. Ullmann v. United 
States, 350 U. S., at 430-431; Brown v. Walker, 161 U. S. 591, 605-606. 
And respondent has never suggested that he asserted the privilege to 
avoid the risk of prosecution for perjury; the Court does not explain why 
that risk could not be evaluated case by case when and if it is asserted.
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Before 1972, coverage under the Longshoremen’s and Harbor Workers’ 
Compensation Act (LHWCA or Act) extended only to injuries sustained 
by workers on the actual “navigable waters of the United States (includ-
ing any dry dock).” In 1972, the Act was amended by expanding the 
“navigable waters” situs to include certain adjoining land and by adding 
a status requirement that employees covered by the Act be “engaged in 
maritime employment” within the meaning of § 2(3) of the Act. In this 
case, an employee (Churchill) of respondent construction firm was in-
jured while performing his job on the deck of a cargo barge being used in 
the construction of a sewage treatment plant extending over the Hudson 
River in New York. Churchill’s claim for compensation under the 
LHWCA was administratively denied on the ground that he was not “en-
gaged in maritime employment” under §2(3). On Churchill’s petition 
for review, in which the Director of the Office of Workers’ Compensation 
Programs (Director) (petitioner here) participated as respondent in sup-
port of Churchill, the Court of Appeals held that Churchill was not in 
“maritime employment” because his employment lacked a “significant 
relationship to navigation or to commerce on navigable waters.”

Held:
1. Where Churchill is a party respondent under this Court’s Rule 19.6 

and has filed a brief arguing for his coverage under the Act, there is a 
justiciable controversy before the Court. Accordingly, it is unnecessary 
to consider whether the Director, as the official responsible for adminis-
tration and enforcement of the Act, has Art. Ill standing as an ag-
grieved party to seek review of the decision below. The Director’s peti-
tion under 28 U. S. C. § 1254(1) brings Churchill before the Court, and 
he, as the injured employee, has a sufficient interest in the question at 
issue to give him standing to urge consideration of the merits of the 
Court of Appeals’ decision. Pp. 302-305.

2. Churchill, as a marine construction worker injured while perform-
ing his job upon actual navigable waters, was “engaged in maritime em-
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ployment” within the meaning of §2(3), and thus was covered by the 
amended Act. Pp. 305-325.

(a) There is no doubt that Churchill would have been covered by the 
Act before it was amended in 1972. Pp. 305-312.

(b) There is nothing in the legislative history or in the 1972 Amend-
ments themselves to indicate that Congress intended to withdraw cover-
age from employees injured on navigable waters in the course of their 
employment as that coverage existed before the 1972 Amendments, or 
that it intended the status language of § 2(3) to require that such an em-
ployee show that his employment possessed a direct or substantial rela-
tion to navigation or commerce in order to be covered. On the contrary, 
the legislative history indicates that Congress did not intend to “exclude 
employees traditionally covered.” Moreover, Congress explicitly de-
leted language from the Act that was found in Calbeck v. Travelers In-
surance Co., 370 U. S. 114, to be responsible for the “jurisdictional 
dilemma” created by the “maritime but local” doctrine whereby a mari-
time worker was often required to make a perilous jurisdictional “guess” 
as to which of the two mutually exclusive compensation schemes, i. e., 
the federal or the state scheme, was applicable to cover his injury. 
Pp. 313-325.

652 F. 2d 255, reversed and remanded.

O’Conn or , J., delivered the opinion of the Court, in which Burge r , 
C. J., and Brenna n , Whit e , Mars ha ll , Black mun , and Powe ll , JJ., 
joined. Rehn qu ist , J., filed an opinion concurring in the judgment, post, 
p. 325. Steve ns , J., filed a dissenting opinion, post, p. 325.

Richard G. Wilkins argued the cause pro hoc vice for pe-
titioner. With him on the briefs were Solicitor General Lee, 
Deputy Solicitor General Geller, T. Timothy Ryan, Jr., 
Donald S. Shire, Kerry L. Adams, Mark C. Walters, and 
Joshua T. Gillelan II.

Martin Krutzel argued the cause for respondents Perini 
North River Associates et al. With him on the brief for re-
spondents Perini North River Associates et al. was Richard 
A. Cooper. David MacRae Wagner filed a brief for Ray-
mond Churchill, respondent under this Court’s Rule 19.6.

Justi ce  O’Conno r  delivered the opinion of the Court.
In 1972, Congress amended the Longshoremen’s and Har-

bor Workers’ Compensation Act, 44 Stat, (part 2) 1424, as
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amended, 33 U. S. C. §901 et seq. (1976 ed. and Supp. V) 
(hereinafter LHWCA or Act). Before 1972, LHWCA cover-
age extended only to injuries sustained on the actual “naviga-
ble waters of the United States (including any dry dock).” 
44 Stat, (part 2) 1426. As part of its 1972 Amendments of the 
Act, Congress expanded the “navigable waters” situs to in-
clude certain adjoining land areas, §3(a), 86 Stat. 1251, 33 
U. S. C. § 903(a). At the same time, Congress added a sta-
tus requirement that employees covered by the Act must be 
“engaged in maritime employment” within the meaning of 
§2(3) of the Act.1 We granted certiorari in this case, 455 
U. S. 937 (1982), to consider whether a marine construction 
worker, who was injured while performing his job upon ac-
tual navigable waters,1 2 and who would have been covered by 
the Act before 1972, is “engaged in maritime employment” 
and thus covered by the amended Act.3 * * * * 8 We hold that the 
worker is “engaged in maritime employment” for purposes of 

1 Section 2(3) of the Act, 86 Stat. 1251, 33 U. S. C. §902(3), provides: 
“The term ‘employee’ means any person engaged in maritime employment, 
including any longshoreman or other person engaged in longshoring opera-
tions, and any harborworker including a ship repairman, shipbuilder, and 
shipbreaker, but such term does not include a master or member of a crew 
of any vessel, or any person engaged by the master to load or unload or 
repair any small vessel under eighteen tons net.”

2 We use the expression “actual navigable waters” to describe the cov-
ered situs as it existed in the 1927 LHWCA, 44 Stat, (part 2) 1424: “naviga-
ble waters of the United States (including any dry dock).” Id., at 1426.
As explained below, the 1972 Amendments to the LHWCA expanded the
concept of “navigable waters” to include certain adjoining shoreside areas.
§3(a), 33 U. S. C. § 903(a).

8 In Northeast Marine Terminal Co. v. Caputo, 432 U. S. 249 (1977), 
we examined the scope of the § 2(3) status requirement as it applied to inju-
ries that occurred on the newly covered landward situs. In that case, we 
expressly declined to speculate whether congressional addition of the sta-
tus requirement meant that “Congress excluded people who would have 
been covered before the 1972 Amendments; that is, workers who are in-
jured on the navigable waters as previously defined.” Id., at 265, n. 25.



300 OCTOBER TERM, 1982

Opinion of the Court 459 U. S.

coverage under the amended LHWCA. Accordingly, we re-
verse the decision below.

The facts are not in dispute. Respondent Perini North 
River Associates (Perini) contracted to build the foundation 
of a sewage treatment plant that extends approximately 700 
feet over the Hudson River between 135th and 145th Streets 
in Manhattan. The project required that Perini place large, 
hollow circular pipes called caissons in the river, down to em-
bedded rock, fill the caissons with concrete, connect the cais-
sons together above the water with concrete beams, and 
place precast concrete slabs on the beams. The caissons 
were delivered by rail to the shore, where they were loaded 
onto supply barges and towed across the river to await un-
loading and installation.

The injured worker, Raymond Churchill, was an employee 
of Perini in charge of all work performed on a cargo barge 
used to unload caissons and other materials from the supply 
barges and to set caissons in position for insertion into the 
embedded rock. Churchill was on the deck of the cargo 
barge giving directions to a crane operator engaged in un-
loading a caisson from a supply barge when a line used to 
keep the caissons in position snapped and struck Churchill. 
He sustained injuries to his head, leg, and thumb.4

Churchill filed a claim for compensation under the 
LHWCA. Perini denied that Churchill was covered by the 
Act, and after a formal hearing pursuant to § 19 of the Act, 33 
U. S. C. §919 (1976 ed. and Supp. V), an Administrative 
Law Judge determined that Churchill was not “engaged in 
maritime employment” under § 2(3) of the Act because his job 
lacked “some relationship to navigation and commerce on 
navigable waters.” App. to Pet. for Cert. 31a. Churchill 
and the Director, Office of Workers’ Compensation Programs

4 At the time Churchill was injured, he was working on a barge in actual 
navigable waters. There is no claim that he was standing on the founda-
tion of the sewage treatment plant.
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(Director), appealed to the Benefits Review Board, pursuant 
to § 21(b)(3) of the Act, 33 U. S. C. § 921(b)(3). The Board 
affirmed the Administrative Law Judge’s denial of coverage, 
on the theory that marine construction workers involved in 
building facilities not ultimately used in navigation or com-
merce upon navigable waters are not engaged in “maritime 
employment.” 12 BRBS 929, 933 (1980).6 One Board Mem-
ber dissented, arguing that “all injuries sustained in the 
course of employment by employees over ‘navigable waters’ 
as that term was defined prior to the 1972 Amendments, are 
covered under the [amended] Act.” Id., at 935.6

Churchill then sought review of the Board’s decision in the 
Court of Appeals for the Second Circuit, under § 21(c) of the 
Act, 33 U. S. C. § 921(c).7 The Director participated as re-
spondent, and filed a brief in support of Churchill’s position. 
The Second Circuit denied Churchill’s petition, relying on its 
decision in Fusco n . Perini North River Associates, 622 F. 
2d 1111 (1980), cert, denied, 449 U. S. 1131 (1981). Accord-
ing to the Second Circuit, Churchill was not in “maritime 
employment” because his employment lacked a “‘significant 
relationship to navigation or to commerce on navigable wa-
ters.’” Churchill v. Perini North River Associates, 652 F. 
2d 255, 256, n. 1 (1981). The Director now seeks review of 
the Second Circuit denial of Churchill’s petition. The Direc-
tor agrees with the position taken by the dissenting member 
of the Benefits Review Board: the LHWCA does not require 

6 The Board also determined that Churchill’s duties did not make him a 
“person engaged in longshoring operations” under § 2(3) of the LHWCA.

6 The dissenting Board member also relied on this Court’s decision in 
Sun Ship, Inc. v. Pennsylvania, 447 U. S. 715 (1980), to support his 
position.

7 Title 33 U. S. C. 921(c) provides in pertinent part:
“(c) Any person adversely affected or aggrieved by a final order of the 

Board may obtain a review of that order in the United States court of ap-
peals for the circuit in which the injury occurred, by filing in such court 
within sixty days following the issuance of such Board order a written peti-
tion praying that the order be modified or set aside. ...”
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that an employee show that his employment possesses a “sig-
nificant relationship to navigation or to commerce,” where, as 
here, the employee is injured while working upon the actual 
navigable waters in the course of his employment, and would 
have been covered under the pre-1972 LHWCA.8

II
Before we consider whether Churchill is covered by the 

Act, we must address Perini’s threshold contention that the 
Director does not have standing to seek review of the deci-
sion below. According to Perini, the Director’s only interest 
in this case is in furthering a different interpretation of the 
Act than the one rendered by the Administrative Law Judge, 
the Benefits Review Board, and the Court of Appeals.9

Perini’s claim ignores the procedural posture in which this 
case comes before the Court. That posture makes it unnec-
essary for us to consider whether the Director, as the agency

8 The Ninth Circuit is in agreement with the Second Circuit position. 
See Weyerhaeuser Co. v. Gilmore, 528 F. 2d 957 (1975), cert, denied, 429 
U. S. 868 (1976). The Fifth Circuit takes a position contrary to that of the 
Second Circuit and Ninth Circuit. See Boudreaux v. American Work- 
over, Inc., 680 F. 2d 1034 (1982) (en banc) (Tate, J.).

9 Perini bases its standing argument on § 21(c) of the Act, 33 U. S. C. 
§ 921(c). See n. 7, supra. According to Perini, the Director is not “ad-
versely affected or aggrieved” by the decision below, and does not have 
standing before this Court. Perini relies on several Court of Appeals deci-
sions which, in construing § 21(c), have held the Director to be without 
statutory standing in cases before the Courts of Appeals. See Fusco v. 
Perini North River Associates, 601 F. 2d 659 (CA2 1979), vacated and re-
manded on other grounds, 444 U. S. 1028, adhered to on remand, 622 F. 2d 
lili (CA2 1980), cert, denied, 449 U. S. 1131 (1981); Director, OWCP v. 
Donzi Marine, Inc., 586 F. 2d 377 (CA5 1978); and I. T. O. Corp, of Balti-
more v. Benefits Review Board, 542 F. 2d 903 (CA4 1976), vacated and re-
manded on other grounds sub nom. Adkins v. I. T. O. Corp, of Baltimore, 
433 U. S. 904, adhered to on remand, 563 F. 2d 646 (1977).

Section 21(c) is not relevant to our present inquiry. Perini concedes 
that § 21(c) applies on its face to statutory review before the courts of ap-
peals. Moreover, the cases on which Perini relies do not purport to ad-
dress the Art. Ill standing issue.
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official “responsible for the administration and enforcement” 
of the Act,10 11 has standing as an aggrieved party to seek re-
view of the decision below.11 The Director is not alone in ar-
guing that Churchill is covered under the LHWCA. Church-
ill, the injured employee, is before the Court as well. He has 
filed a brief in support of the Director’s request for a writ of 
certiorari, and a brief addressing the merits of his claim, in 
which he presents the same arguments presented by the Di-
rector. But, for some reason that is not entirely clear, 
Churchill has not elected to seek review as a petitioner, and 
by virtue of the Rules of this Court, he is considered a party 

10 20 CFR § 802.410(b) (1982). Section 39 of the Act, as set forth in 33 
U. S. C. § 939, provides that “the Secretary [of Labor] shall administer the 
provisions of this chapter, and for such purpose the Secretary is authorized 
(1) to make such rules and regulations ... as may be necessary in the ad-
ministration of this chapter.” The Secretary has assigned enforcement 
and administration responsibilities to the Director.

11 We acknowledge that on three occasions, this Court has granted peti-
tions for certiorari to review cases brought by the Director. See Director, 
OWCP v. Walter Tantzen, Inc., 446 U. S. 905 (1980), vacating and re-
manding Walter Tantzen, Inc. v. Shaughnessy, 601 F. 2d 670 (CA2 1979), 
revised on remand, 624 F. 2d 5 (1980); Director, OWCP v. Rasmussen, 436 
U. S. 955 (1978); and Director, OWCP v. Jacksonville Shipyards, Inc., 433 
U. S. 904 (1977), vacating and remanding Jacksonville Shipyards, Inc. v. 
Perdue, 539 F. 2d 533 (CA5 1976), adhered to on remand, 575 F. 2d 79 
(1978), cert, denied, 440 U. S. 967 (1979).

Tantzen and Jacksonville Shipyards were both summary dispositions, 
and Rasmussen was decided on the merits, see Director, OWCP v. Ras-
mussen, 440 U. S. 29 (1979). In none of these cases did we have occasion 
to consider whether the Director had standing in his own right to seek re-
view of a decision of the Benefits Review Board with which the Director 
disagreed. In Rasmussen, the employer and the insurer also petitioned 
for certiorari, and the cases were consolidated. It was not necessary to 
consider the issue of the Director’s standing in that case because a justi-
ciable controversy was before the Court by virtue of the petition of the em-
ployer and insurer. In both Tantzen and Jacksonville, the Director had 
defended a Board decision in the Courts of Appeals as the federal respond-
ent, and continued to defend the Board decision before this Court. See 
n. 13, infra.
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respondent.12 It is in this procedural context that Perini’s 
challenge to Art. Ill standing must be considered. Perini 
concedes that the Director was a proper party respondent be-
fore the Court of Appeals in this litigation.13 * * * * 18 As party re-
spondent below, the Director is entitled under 28 U. S. C. 
§ 1254(1) to petition for a writ of certiorari. Although the 
Director has statutory authority to seek review in this Court, 
he may not have Art. Ill standing to argue the merits of 
Churchill’s claim because the Director’s presence does not 
guarantee the existence of a justiciable controversy with 
respect to the merits of Churchill’s coverage under the 
LHWCA. However, the Director’s petition makes Church-
ill an automatic respondent under our Rule 19.6, and in that 
capacity, Churchill “may seek reversal of the judgment of the 
Court of Appeals on any ground urged in that court.” 
O'Bannon v. Town Court Nursing Center, 447 U. S. 773, 
783-784, n. 14 (1980). The Director’s petition, filed under 28

12 This Court’s Rule 19.6 provides in part: “All parties other than peti-
tioners shall be respondents, but any respondent who supports the position
of a petitioner shall meet the time schedule for filing papers which is pro-
vided for that petitioner . . . .”

Under Rule 19.6, Churchill is a party in this Court by virtue of his being
a party in the proceedings below. Moreover, he has demonstrated his con-
tinued stake in the outcome of this case by filing in support of the Director 
at both the certiorari and merits stages of the proceedings.

18 The fact that Perini concedes that the Director was a proper party re-
spondent before the Court of Appeals in this case means that no question is 
thereby presented concerning whether the Director, as party respondent 
below, is a “party” for purposes of 28 U. S. C. § 1254(1), which states that 
a writ of certiorari may be “granted upon the petition of any party” below.

Given that the parties do not question the identity of the federal re-
spondent, it is not necessary for us to decide the issue explicitly left open 
by the Court in Northeast Marine Terminal Co. v. Caputo, 432 U. S., at 
256, n. 11, as to whether the Director is a proper party respondent in the 
Court of Appeals. Although we declined to address this issue because the 
parties did not raise it in Northeast Marine Terminal, we noted that “(t]he 
Department of Labor has recently promulgated a regulation making it 
clear that the Director of OWCP is the proper federal party in a case of this 
nature. 42 Fed. Reg. 16133 (Mar. 1977).” Ibid.
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U. S. C. §1254(1), brings Churchill before this Court, and 
there is no doubt that Churchill, as the injured employee, has 
a sufficient interest in this question to give him standing to 
urge our consideration of the merits of the Second Circuit 
decision.

The constitutional dimension of standing theory requires, 
at the very least, that there be an “actual injury redressable 
by the court.” Simon v. Eastern Kentucky Welfare Rights 
Org., 426 U. S. 26, 39 (1976). This requirement is meant “to 
assure that the legal questions presented to the court will be 
resolved, not in the rarified atmosphere of a debating society, 
but in a concrete factual context conducive to a realistic 
appreciation of the consequences of judicial action,” as well as 
to assure “an actual factual setting in which the litigant 
asserts a claim of injury in fact.” Valley Forge Christian 
College v. Americans United for Separation of Church and 
State, Inc., 454 U. S. 464, 472 (1982). The presence of 
Churchill as a party respondent arguing for his coverage 
under the Act assures that an admittedly justiciable contro-
versy is now before the Court.

Ill
The question of Churchill’s coverage is an issue of statu-

tory construction and legislative intent. For reasons that 
we explain below, there is no doubt that Churchill, as a ma-
rine construction worker injured upon actual navigable wa-
ters in the course of his employment upon those waters, 
would have been covered by the LHWCA before Congress 
amended it in 1972. In deciding whether Congress intended 
to restrict the scope of coverage by adding the § 2(3) status 
requirement, we must consider the scope of coverage under 
the pre-1972 Act and our cases construing the relevant por-
tions of that Act. We must then focus on the legislative his-
tory and purposes of the 1972 Amendments to the LHWCA 
to determine their effect on pre-existing coverage.
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A
Beginning with our decision in Southern Pacific Co. v. 

Jensen, 244 U. S. 205 (1917), we held that there were certain 
circumstances in which States could not, consistently with 
Art. Ill, §2, of the Constitution, provide compensation to in-
jured maritime workers.14 * If the employment of an injured 
worker was determined to have no “direct relation” to navi-
gation or commerce, and “the application of local law [would 
not] materially affect” the uniformity of maritime law, then 
the employment would be characterized as “maritime but 
local,” and the State could provide a compensation remedy. 
Grant Smith-Porter Ship Co. v. Rohde, 257 U. S. 469, 477 
(1922). See also Western Fuel Co. v. Garcia, 257 U. S. 233, 
242 (1921). If the employment could not be characterized as 
“maritime but local,” then the injured employee would be left 
without a compensation remedy.

After several unsuccessful attempts to permit state com-
pensation remedies to apply to injured maritime workers 
whose employment was not local,16 Congress passed the 
LHWCA in 1927, 44 Stat, (part 2) 1424. Under the original 
statutory scheme, a worker had to satisfy five primary condi-
tions in order to be covered under the Act. First, the 
worker had to satisfy the “negative” definition of “employee” 
contained in § 2(3) of the 1927 Act in that he could not be a 
“master or member of a crew of any vessel, nor any person 
engaged by the master to load or unload or repair any small 
vessel under eighteen tons net.” Id., at 1425.16 Second, the

14 Article III, § 2, extends the federal power “to all Cases of admiralty 
and maritime Jurisdiction.” In Jensen, we held that state compensation 
Acts could not cover longshoremen injured seaward of the water’s edge. 
The line of demarcation between land and water became known as the
“Jensen line.”

16 See Knickerbocker Ice Co. v. Stewart, 253 U. S. 149 (1920); Washing-
ton v. W. C. Dawson & Co., 264 U. S. 219 (1924).

16 Section 3(a), 44 Stat, (part 2) 1426, also excluded from coverage “[a]n 
officer or employee of the United States or any agency thereof or of any 
State or foreign government, or of any political subdivision thereof.”
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worker had to suffer an “injury” defined by § 2(2) as “acciden-
tal injury or death arising out of and in the course of employ-
ment . . . Ibid. Third, the worker had to be employed 
by a statutory “employer,” defined by §2(4) as “an employer 
any of whose employees are employed in maritime employ-
ment, in whole or in part, upon the navigable waters of the 
United States (including any dry dock).” Ibid.™ Fourth, 
the worker had to meet a “situs” requirement contained in 
§ 3(a) of the Act that limited coverage to workers whose “dis-
ability or death results from an injury occurring upon the 
navigable waters of the United States (including any dry 
dock).” Id., at 1426. Fifth, §3(a) precluded federal com-
pensation unless “recovery for the disability or death through 
workmen’s compensation proceedings may not validly be pro-
vided by State law.” Ibid.

Federal compensation under the LHWCA did not initially 
extend to all maritime employees injured on the navigable 
waters in the course of their employment. As mentioned, 
§3(a) of the 1927 Act permitted federal compensation only 
if compensation “may not validly be provided by State 
law.” Ibid. This language was interpreted to exclude from 
LHWCA coverage those employees whose employment was 
“maritime but local.” See, e. g., Crowell v. Benson, 285 
U. S. 22 (1932). Application of the “maritime but local” doc-
trine required case-by-case determinations, and a worker 
was often required to make a perilous jurisdictional “guess” 
as to which of two mutually exclusive compensation schemes 
was applicable to cover his injury. Employers faced uncer-
tainty as to whether their contributions to a state insurance 
fund would be sufficient to protect them from liability.

In Davis v. Department of Labor, 317 U. S. 249 (1942), this 
Court recognized that despite its many cases involving the 

17 The 1927 Act did not contain any provision that an injured employee 
must be “engaged in maritime employment” at the time of injury in order 
to be covered. Rather, the Act employed the expression “maritime em-
ployment” only as part of the definition of a statutory “employer.”
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“maritime but local” doctrine, it had “been unable to give any 
guiding, definite rule to determine the extent of state power 
in advance of litigation . . . Id., at 253. Employees and 
employers alike were thrust on “[t]he horns of [a] jurisdic-
tional dilemma.” Id., at 255.18 Davis involved an employee

18 In Davis, our concern for the employer’s dilemma was related to the 
fact that because the employer did not know with any certainty whether 
his employee would be covered under the LHWCA, “[t]he employer’s con-
tribution to a state insurance fund may therefore wholly fail to protect him 
against the liabilities for which it was specifically planned.” 317 U. S., at 
255. We resolved that dilemma in Calbeck v. Travelers Insurance Co., 
370 U. S. 114 (1962), by making it clear to employers that if they required 
their employees to work upon actual navigable waters, those employees 
would be covered by the LHWCA. The dissent takes this certainty in 
favor of LHWCA coverage to mean that in 1972 Congress wanted to 
ensure that employers like Perini would have only to pay for state com-
pensation benefits, and would not have to obtain more costly LHWCA 
protection.

The dissent’s concern about duplicative insurance seems exaggerated for 
two reasons. First, even under the dissent’s view of coverage, both state 
and federal remedies are available to injured workers, and employers with 
employees working on the shore would have to contribute to state com-
pensation funds in the event that an employee covered by the LHWCA’s 
shoreside extension sought state compensation, or an employee was 
deemed for whatever reason not to be eligible for LHWCA relief. “[T]he 
1972 extension of federal jurisdiction supplements, rather than supplants, 
state compensation law.” Sun Ship, Inc. v. Pennsylvania, 4A7 U. S., 
at 720.

We also note that the dissent argues that before 1972, the financial bur-
den of duplicative coverage was not heavy because LHWCA benefits were 
lower than they now are, and insurance carriers would cover LHWCA op-
erations for a nominal addition to state compensation program premiums. 
There is nothing in the record in this case, in the legislative history, or, for 
that matter, in the dissent, concerning whether the relative spread be-
tween state and federal insurance premiums is higher now than before 
1972.

Second, the dissent’s view clearly does not result in any certainty what-
soever for employers like Perini with respect to whether those employers 
have to pay for LHWCA coverage. If any Perini employee (including 
Churchill) were to engage in loading, unloading, or repairing of the barge 
on which Churchill was working, the employee would be covered. Indeed, 
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who was injured while dismantling a bridge from a standing 
position on a barge. We upheld the application of the state 
compensation law in Davis not because the employee was en-
gaged in “maritime but local” employment, but because we 
viewed the case as in a “twilight zone” of concurrent jurisdic-
tion where LHWCA coverage was available and where the 
applicability of state law was difficult to determine. We held 
that doubt concerning the applicability of state compensation 
Acts was to be resolved in favor of the constitutionality of 
the state remedy. Relying in part on Davis, the Court in 
Calbeck v. Travelers Insurance Co., 370 U. S. 114 (1962), 
created further overlap between federal and state coverage 
for injured maritime workers. In Calbeck, we held that the 
LHWCA was “designed to ensure that a compensation rem-
edy existed for all injuries sustained by employees [of statu-
tory employers] on navigable waters, and to avoid uncer-
tainty as to the source, state or federal, of that remedy.” 
Id., at 124. Our examination in Calbeck of the “complete 
legislative history” of the 1927 LHWCA revealed that Con-
gress did not intend to incorporate the “maritime but local” 
doctrine in the Act. Id., at 120. “Congress used the phrase 
‘if recovery . . . may not validly be provided by State law’ in 
a sense consistent with the delineation of coverage as reach-
ing injuries occurring on navigable waters.” Id., at 126.19

Before 1972, there was little litigation concerning whether 
an employee was “in maritime employment” for purposes of 
being the employee of a statutory employer: “Workers who 

if Churchill himself had to make some minor mechanical adjustment on the 
barge and was injured while doing so, he would be covered under the dis-
sent’s view.

19 We noted in Sun Ship, Inc. v. Pennsylvania, supra, that in extending 
LHWCA coverage into the “maritime but local” zone, Calbeck did not 
overturn Davis “by treating the federal statute as exclusive.” 447 U. S., 
at 718-719. Rather, Calbeck eliminated the “jurisdictional dilemma” that 
resulted from the existence of two spheres of exclusive jurisdiction, by 
making injuries within the “maritime but local” sphere compensable under 
either state or federal law.
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are not seamen but who nevertheless suffer injury on naviga-
ble waters are no doubt (or so the courts have been willing to 
assume) engaged in ‘maritime employment.’” G. Gilmore & 
C. Black, Law of Admiralty 428 (2d ed. 1975) (Gilmore & 
Black). One case in which we did discuss the maritime em-
ployment requirement was Parker v. Motor Boat Sales, Inc., 
314 U. S. 244 (1941). In Parker, the injured worker, hired as 
a janitor, was drowned while riding in one of his employer’s 
motorboats keeping lookout for hidden objects under the 
water. When the employee’s beneficiary sought LHWCA 
compensation, the employer argued that the employment 
was “ ‘so local in character’ ” that the State could validly have 
provided a remedy, and the § 3(a) language (“if recovery . . . 
may not validly be provided by State law”) precluded federal 
relief. Id., at 246. A unanimous Court rejected the em-
ployer’s argument, and held that the employee was engaged 
in maritime employment and that LHWCA coverage ex-
tended to an employee injured on the navigable waters in the 
course of his employment, without any further inquiry 
whether the injured worker’s employment had a direct rela-
tion to navigation or commerce.20 In abolishing the “jurisdic-
tional dilemma” created by the “maritime but local” doctrine, 
Calbeck relied heavily on Parker, see 370 U. S., at 127-128.

20 The majority opinion in Davis assumed that if the claimant in that case 
sought federal relief, and such relief was awarded at the administrative 
stage of the proceedings, the Court would have sustained the award under 
Parker. In his dissent in Davis, Chief Justice Stone argued that the fed-
eral Act applied to give exclusive relief in that case: “after our decision in 
Parker n . Motor Boat Sales, . . . [the Davis claimant’s] right of recovery 
under the federal act can hardly be doubted.” 317 U. S., at 260.

Professor Robertson has noted that “Parker should have meant the abo-
lition of the ‘maritime but local’ exception,” but that Davis indicated that 
the doctrine had continued vitality. D. Robertson, Admiralty and Feder-
alism 210 (1970). Professor Robertson also states that if the claimant in 
Davis had sought federal, rather than state, compensation, “the Parker 
case would certainly have said that [the claimant] could get it.” Id., 
at 211.
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It becomes clear from this discussion that the 1927 Act, as 
interpreted by Parker, Davis, and Calbeck, provided cover-
age to those employees of statutory “employers,” injured 
while working upon navigable waters in the course of their 
employment. Indeed, the consistent interpretation given to 
the LHWCA before 1972 by the Director, the Deputy Com-
missioners, the courts, and the commentators was that (ex-
cept for those workers specifically excepted in the statute), 
any worker injured upon navigable waters in the course of 
employment was “covered . . . without any inquiry into what 
he was doing (or supposed to be doing) at the time of his in-
jury.” Gilmore & Black, at 429-430.21 As a marine con-

21 The dissent attempts to carve a new “maritime but local” area in which 
the exclusive remedy is state compensation. The dissent argues that Con-
gress meant to exclude from LHWCA coverage all employees who are not 
longshoremen or harbor workers, and that only longshoremen and harbor 
workers possess the “direct link to maritime commerce” necessary for 
LHWCA coverage. According to the dissent, the pre-1972 case law, with 
the exception of Parker, supports its position. The dissent’s view rests on 
a misreading of our decisions in Davis and Calbeck, and a failure to con-
sider the impact of Parker, Davis, and Calbeck on the scope of pre-1972 
coverage.

The dissent points out that Davis involved an employee who sought state 
compensation, and it concludes that Davis says nothing about LHWCA 
coverage. The employee in Davis was standing on a barge and assisting in 
the dismantling of a bridge, an activity that would clearly not have the “di-
rect link to maritime commerce” that the dissent suggests is required. Al-
though the Davis employee sought state compensation, both the Davis ma-
jority and the Davis dissent assumed that if the Davis employee sought 
LHWCA coverage, Parker would require that he get it. In Calbeck, the 
claimants were welders performing work on vessels, but our holding in 
Calbeck was clearly predicated on Parker and Davis, and cannot properly 
be characterized as a case where LHWCA coverage was predicated on the 
existence of some “direct link to maritime commerce” or “traditional” 
LHWCA employment. The dissent claims that since Churchill could be 
covered by a state compensation remedy, it is consistent with Calbeck to 
deny LHWCA coverage. This, of course, neglects the fact that Calbeck 
made clear that “Congress brought under the coverage of the Act all such 
inj uries [suffered by employees working on the navigable waters] whether 
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struction worker required to work upon navigable waters, 
and injured while performing his duties on navigable waters, 
there can be no doubt that Churchill would have been cov-
ered under the 1927 LHWCA.

or not a particular one was also within the constitutional reach of a state 
workmen’s compensation law.” 370 U. S., at 126-127.

Parker, Davis, and Calbeck were read by the lower federal and state 
courts not to limit LHWCA coverage only to “traditional” maritime 
activities, but to cover injuries that occurred on the navigable waters in 
the course of employment. See, e. g., Nalco Chemical Corp. v. Shea, 
419 F. 2d 572 (CA5 1969) (a pilot salesman traveling to offshore platform); 
Interlake S.S. Co. v. Nielsen, 338 F. 2d 879 (CA6 1964) (watchman), cert, 
denied, 381 U. S. 934 (1965); Radcliff Gravel Co. v. Henderson, 138 F. 2d 
549 (CA5 1943) (workers who trimmed sand and gravel loaded on barges 
after being dredged from water bed), cert, denied, 321 U. S. 782 (1944); 
Rex Investigative and Patrol Agency, Inc. v. Collura, 329 F. Supp. 696 
(EDNY 1971) (land-based employee sent temporarily onto vessel to act as 
watchman); Standard Dredging Carp. v. Henderson, 57 F. Supp. 770 (Ala. 
1944) (employee engaged in dredging bed of intracoastal canal); Ford v. 
Parker, 52 F. Supp. 98 (Md. 1943) (night watchman); Perry v. Baltimore 
Contractors, Inc., 202 So. 2d 694 (La. App. 1967) (worker injured while 
diving in order to assist in construction of a tunnel under intracoastal 
canal), cert, denied, 390 U. S. 1028 (1968). This list is by no means ex-
haustive, and does not include various administrative decisions.

In another case, Pennsylvania R. Co. v. O’Rourke, 344 U. S. 334 (1953), 
we held that a statutory “employer” existed as long as the employer had 
any employee engaged in “maritime employment,” and that it was not nec-
essary that the injured employee be the one employee that made his em-
ployer a statutory “employer.” However, we also held in that case that 
the injured employee was, in fact, engaged in maritime employment when 
he was working as a railway brakeman, removing railroad cars from a car 
float by the use of an ordinary switch engine. Id., at 340. Although 
Pennsylvania R. Co. involved a question as to which of two federal stat-
utes applied to cover the employee’s injury (the LHWCA or the Federal 
Employers’ Liability Act), and did not involve an application of the “mari-
time but local” doctrine, the Deputy Commissioners had interpreted Penn-
sylvania R. Co. to mean “that injury over the water means, without much 
more inquiry, that they ought to grant [LHWCA] awards.” Robertson, 
supra n. 20, at 220. In the two cases that came to us in Calbeck, the Dep-
uty Commissioners had granted LHWCA awards on the basis of Pennsyl-
vania R. Co. See Robertson, supra n. 20, at 219-220.
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B
In its “first significant effort to reform the 1927 Act and 

the judicial gloss that had been attached to it,” Congress 
amended the LHWCA in 1972. Northeast Marine Terminal 
Co. v. Caputo, 432 U. S. 249, 261 (1977). The purposes of 
the 1972 Amendments were to raise the amount of compensa-
tion available under the LHWCA, to extend coverage of the 
Act to include certain contiguous land areas, to eliminate the 
longshoremen’s strict-liability seaworthiness remedy against 
shipowners, to eliminate shipowner’s claims for indemnifica-
tion from stevedores, and to promulgate certain adminis-
trative reforms. See S. Rep. No. 92-1125, p. 1 (1972) (here-
inafter S. Rep.); H. R. Rep. No. 92-1441 (1972) (hereinafter 
H. R. Rep.).

For purposes of the present inquiry, the important changes 
effected by the 1972 Amendments concerned the definition of 
“employee” in §2(3), 33 U. S. C. §902(3), and the description 
of coverage in §3(a), 33 U. S. C. § 903(a). These amended 
sections provide:

“The term ‘employee’ means any person engaged in 
maritime employment, including any longshoreman or 
other person engaged in longshoring operations, and any 
harborworker including a ship repairman, shipbuilder, 
and shipbreaker, but such term does not include a mas-
ter or member of a crew of any vessel, or any person 
engaged by the master to load or unload or repair any 
small vessel under eighteen tons net.” § 2(3), 33 U. S. C. 
§902(3).

“Compensation shall be payable under this chapter in 
respect of disability or death of an employee, but only if 
the disability or death results from an injury occur-
ring upon the navigable waters of the United States (in-
cluding any adjoining pier, wharf, dry dock, terminal, 
building way, marine railway, or other adjoining area 
customarily used by an employer in loading, unloading,
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repairing, or building a vessel). . . §3(a), as set
forth in 33 U. S. C. 5903(a).22

“The 1972 Amendments thus changed what had been es-
sentially only a ‘situs’ test of eligibility for compensation to 
one looking to both the ‘situs’ of the injury and the ‘status’ of 
the injured.” Northeast Marine Terminal Co., supra, at 
264-265. In expanding the covered situs in § 3(a), Congress 
also removed the requirement, present in § 3(a) of the 1927 
Act, that federal compensation would be available only if re-
covery “may not validly be provided by State law.” The def-
inition of “injury” remained the same,23 and the definition of 
“employer” was changed to reflect the new definition of “em-
ployee” in §2(3).24

22 We note that the new coverage section still provides that no compensa-
tion shall be paid to “[a]n officer or employee of the United States or any 
agency thereof or of any State or foreign government, or of any political 
subdivision thereof.” § 3(a)(2), 33 U. S. C. § 903(a)(2).

23 “Injury” is defined in § 2(2), 33 U. S. C. § 902(2), as “accidental injury 
or death arising out of and in the course of employment, and such occupa-
tional disease or infection as arises naturally out of such employment or as 
naturally or unavoidably results from such accidental injury, and includes 
an injury caused by the willful act of a third person directed against an em-
ployee because of his employment.”

24 “Employer” is defined in §2(4), 33 U. S. C. §902(4) as “an employer 
any of whose employees are employed in maritime employment, in whole 
or in part, upon the navigable waters of the United States (including any 
adjoining pier, wharf, dry dock, terminal, building way, marine railway, or 
other adjoining area customarily used by an employer in loading, unload-
ing, repairing, or building a vessel).”

The Reports also add: “[T]he Committee has no intention of extending 
coverage under the Act to individuals who are not employed by a person 
who is an employer, i. e., a person at least some of whose employees are 
engaged, in whole or in part in some form of maritime employment. Thus, 
an individual employed by a person none of whose employees work, in 
whole or in part, on navigable waters, is not covered even if injured on a 
pier adjoining navigable waters.” S. Rep., at 13; H. R. Rep., at 11.

We note that there is an apparent inconsistency between the actual 
wording of § 2(4) and the expression in the legislative history. Section 2(4) 
defines an “employer” to be the employer of any employee engaged in mari-
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The Director and Churchill claim that when Congress 
added the status requirement in §3(a), providing that a cov-
ered employee must be “engaged in maritime employment,” 
it intended to restrict or define the scope of the increased 
coverage provided by the expanded situs provision in § 3(a), 
but that Congress had no intention to exclude from coverage 
workers, like Churchill, who were injured upon actual navi-
gable waters, i. e., navigable waters as previously defined, in 
the course of their employment upon those waters.

According to Perini, Congress intended to overrule legisla-
tively this Court’s decision in Calbeck, and the status re-
quirement was added to ensure that both the landward cov-
erage and seaward coverage would depend on the nature of 
the employee’s duties at the time he was injured. Perini’s 
theory, adopted by the court below, is that all coverage 
under the amended LHWCA requires employment having 
a “significant relationship to navigation or to commerce on 
navigable waters.”25 Perini argues further that Churchill 
cannot meet the status test because he was injured while 
working on the construction of a foundation for a sewage 
treatment plant—an activity not typically associated with 
navigation or commerce on navigable waters.

We agree with the Director and Churchill. We are unable 
to find any congressional intent to withdraw coverage of the 
LHWCA from those workers injured on navigable waters in 
the course of their employment, and who would have been 
covered by the Act before 1972. As we have long held, 
“[t]his Act must be liberally construed in conformance with 

time employment on the “navigable waters” as defined by the 1972 Amend-
ments to include the expanded landward situs. The legislative history, 
however, appears to contemplate that a statutory employer must have at 
least one employee working over the actual navigable waters before any 
employee injured on the new land situs can be covered.

28 We see no real distinction between the “direct relationship” test used 
to articulate the “maritime but local” doctrine, and the “significant rela-
tionship” test urged by Perini. In support of the use of this test, Perini 
relies on the “maritime but local” cases.
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its purpose, and in a way which avoids harsh and incongruous 
results.” Voris v. Eikel, 346 U. S. 328, 333 (1953). See 
also Baltimore & Philadelphia Steamboat Co. v. Norton, 284 
U. S. 408, 414 (1932); Northeast Marine Terminal Co., 432 
U. S., at 268.

It is necessary to consider the context in which the 1972 
Amendments were passed, especially as that context relates 
directly to the coverage changes that were effected. De-
spite the fact that Calbeck extended protection of the 
LHWCA to all employees injured upon navigable waters in 
the course of their employment, LHWCA coverage still 
stopped at the water’s edge—a line of demarcation estab-
lished by Jensen. In Nacirema Operating Co. v. Johnson, 
396 U. S. 212 (1969), we held that the LHWCA did not ex-
tend to longshoremen whose injuries occurred on the pier at-
tached to the land. We recognized that there was much to 
be said for the uniform treatment of longshoremen irrespec-
tive of whether they were performing their duties upon the 
navigable waters (in which case they would be covered under 
Calbeck), or whether they were performing those same du-
ties on a pier. We concluded, however, that although Con-
gress could exercise its authority to cover land-based mari-
time activity, “[t]he invitation to move that [Jensen] line 
landward must be addressed to Congress, not to this Court.” 
396 U. S., at 224. See Victory Carriers, Inc. v. Law, 404 
U. S. 202, 216 (1971).

“Congress responded with the Longshoremen’s and Har-
bor Workers’ Compensation Act Amendments of 1972.” 
P. C. Pfeiffer Co. v. Ford, 444 U. S. 69, 73 (1979). The 1972 
Amendments were enacted after Committees in both the 
House and Senate prepared full Reports that summarized the 
general purposes of the legislation and contained an analysis 
of the changes proposed for each section. See S. Rep., 
supra; H. R. Rep., supra. These legislative Reports in-
dicate clearly that Congress intended to “extend coverage 
to protect additional workers.” S. Rep., at 1 (emphasis
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added).26 Although the legislative history surrounding the 
addition of the status requirement is not as clear as that con-
cerning the reasons for the extended situs, it is clear that 
“with the definition of ‘navigable waters’ expanded by the 
1972 Amendments to include such a large geographical area, 
it became necessary to describe affirmatively the class of 
workers Congress desired to compensate.” Northeast Ma-
rine Terminal Co., supra, at 264. This necessity gave rise 
to the status requirement: “The Committee does not intend 
to cover employees who are not engaged in loading, unload-
ing, repairing, or building a vessel, just because they are in-
jured in an area adjoining navigable waters used for such ac-
tivity.” S. Rep., at 13; H. R. Rep., at 11. This comment 

“The reasons for the extended landward coverage are set forth in Re-
port sections labeled “Extension of Coverage to Shoreside Areas”:

“The present [1927] Act, insofar as longshoremen and ship builders and 
repairmen are concerned, covers only injuries which occur ‘upon the navi-
gable waters of the United States.’ Thus, coverage of the present Act 
stops at the water’s edge; injuries occurring on land are covered by State 
Workmen’s Compensation laws. The result is a disparity in benefits pay-
able for death or disability for the same type of injury depending on which 
side of the water’s edge and in which State the accident occurs.

“To make matters worse, most State Workmen’s Compensation laws 
provide benefits which are inadequate ....

“The Committee believes that the compensation payable to a longshore-
man or a ship repairman or builder should not depend on the fortuitous cir-
cumstance of whether the injury occurred on land or over water. Accord-
ingly, the bill would amend the Act to provide coverage of longshoremen, 
harbor workers, ship repairmen, ship builders, shipbreakers, and other 
employees engaged in maritime employment (excluding masters and mem-
bers of the crew of a vessel) if the injury occurred either upon the navi-
gable waters of the United States or any adjoining pier, wharf, dry dock, 
terminal, building way, marine railway, or other area adjoining such navi-
gable waters customarily used by an employer in loading, unloading, re-
pairing, or building a vessel.

“The intent of the Committee is to permit a uniform compensation sys-
tem to apply to employees who would otherwise be covered by this Act for 
part of their activity. . . .” S. Rep., at 12-13; H. R. Rep., at 10-11.
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indicates that Congress intended the status requirement to 
define the scope of the extended landward coverage.27

There is nothing in these comments, or anywhere else in 
the legislative Reports, to suggest, as Perini claims, that 
Congress intended the status language to require that an em-
ployee injured upon the navigable waters in the course of his 
employment had to show that his employment possessed a di-
rect (or substantial) relation to navigation or commerce in

^Perini argues that Congress’ intent to eliminate the problem associ-
ated with movement from covered to noncovered areas will be frustrated 
by our holding because some employees may be deemed to satisfy the sta-
tus test while working upon the navigable waters, but be deemed not to 
satisfy the status test when performing the same activity on land.

We have had two opportunities to examine the scope of landward cover-
age under the 1972 Amendments. See Northeast Marine Terminal Co. v. 
Caputo, 432 U. S. 249 (1977), and P. C. Pfeiffer Co. v. Ford, 444 U. S. 69 
(1979). In neither case did we interpret the “maritime employment” sta-
tus provision to require an examination into whether the employment had a 
“direct” or “significant relationship to navigation or commerce.” Rather, 
in both cases, we decided that the employees were covered because they 
were “engaged in longshoring operations,” and thus fit one of the catego-
ries explicitly enumerated by Congress as part of “maritime employment.” 
See 432 U. S., at 271, 273; 444 U. S., at 82.

We have had no occasion as yet to determine other possible applications 
of the status test to activities performed on the expanded landward situs. 
Although we do not maintain that landward coverage could never be deter-
mined by reference to anything but the explicitly enumerated categories of 
activities in the § 2(3) definition of “employee,” we note that our cases to 
date have focused on these explicit categories because the legislative his-
tory indicates that Congress intended to extend landward coverage to 
those specifically included occupations. See S. Rep, at 13; H. R. Rep., at 
10-11. See also Northeast Marine Terminal Co., supra, at 273. Regard-
less of the potential difficulties that may arise in the future in applying the 
status test to land-based injuries, it is clear that in extending coverage 
landward, Congress sought to make available LHWCA compensation to 
those who, before the 1972 Amendments, regularly did move from covered 
to noncovered areas, but did not intend to withdraw coverage from those 
employees, traditionally covered by the Act, who were injured in the 
course of their employment on navigable waters as previously defined.
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order to be covered. Congress was concerned with injuries 
on land, and assumed that injuries occurring on the actual 
navigable waters were covered, and would remain covered.28 
In discussing the added status requirement, the Senate 
Report states explicitly that the “maritime employment” re-
quirement in § 3(a) was not meant to “exclude other employ-
ees traditionally covered.” S. Rep., at 16. We may pre-
sume “that our elected representatives, like other citizens, 
know the law,” Cannon v. University of Chicago, 441 U. S. 
677, 696-697 (1979), and that their use of “employees tradi-

28 Ignoring the references in the Committee Reports to the fact that in 
1972 Congress merely sought to extend benefits landward, the dissent fo-
cuses instead on passages in the legislative history which indicate that Con-
gress wanted to extend benefits to certain employees who regularly did (in 
Congress’ view) walk in and out of coverage, and who performed the same 
tasks on land as they performed over the actual navigable waters. The 
dissent concludes from this that Congress sought to withdraw coverage 
from those employees injured over the actual navigable waters in the 
course of employment who would have been covered before 1972 and who 
we now hold are “engaged in maritime employment” for purposes of the 
amended LHWCA. The fact that Congress desired to extend coverage 
landward for a certain group of employees does not tend to prove that Con-
gress sought to withdraw coverage from another group of employees who 
were customarily covered before the 1972 Amendments. The dissent’s 
view would relegate a number of employees to state compensation reme-
dies in the face of express and extensive congressional findings that “most 
State Workmen’s Compensation laws provide benefits which are inade-
quate.” S. Rep., at 12-13; H. R. Rep., at 10.

The dissent claims that it “cannot find a single word” in the legislative 
history to support LHWCA coverage of any employee who is not a long-
shoreman or harbor worker. Post, at 330. The word that the dissent 
overlooks is “maritime” in § 2(3) of the Act. Before 1972, employees such 
as Churchill were considered to be engaged in “maritime” employment. 
In order to withdraw coverage from employees, such as Churchill, who are 
maritime employees injured in the course of their employment upon the ac-
tual navigable waters, Congress would have had to ignore the consistent 
interpretation given the Act before 1972, by the Director, the Deputy 
Commissioners, the courts, and the commentators. See n. 21, supra.
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tionally covered” was intended to refer to those employees 
included in the scope of coverage under Parker, Davis, and 
Calbeck.29

Other aspects of the statutory scheme support our under-
standing of the “maritime employment” status requirement. 
Congress removed from § 3(a) the requirement that, as a pre-
requisite to federal coverage, there can be no valid recovery 
under state law.30 As we noted in our discussion in Part

29 Per ini cites our decision in Executive Jet Aviation, Inc. v. City of 
Cleveland, 409 U. S. 249 (1972), and argues that the LHWCA is premised 
upon admiralty jurisdiction, which requires a connection between an em-
ployee and traditional maritime activity. Perini’s reliance on Executive 
Jet is misplaced. In that case, the only issue before the Court was 
whether federal admiralty jurisdiction extended to tort claims arising out 
of the crash of an airplane into navigable waters on a flight “within the con-
tinental United States, which [is] principally over land.” Id., at 266. Ju-
risdiction in Executive Jet was predicated on 28 U. S. C. § 1333(1), which 
provides that the federal district courts have original and exclusive juris-
diction of “[a]ny civil case of admiralty or maritime jurisdiction.”

The explicit language of Executive Jet makes it clear that our discus-
sion was occasioned by “the problems involved in applying a locality-alone 
test of admiralty tort jurisdiction to the crashes of aircraft” in a situation 
where “the fact that an aircraft happens to fall in navigable waters, rather 
than on land, is wholly fortuitous.” 409 U. S., at 265, 266. Although the 
term “maritime” occurs both in 28 U. S. C. § 1333(1) and in § 2(3) of the 
Act, these are two different statutes “each with different legislative his-
tories and jurisprudential interpretations over the course of decades.” 
Boudreaux v. American Workover, Inc., 680 F. 2d 1034, 1050 (CA5 1982) 
(footnote omitted). In addition, Churchill, as a marine construction 
worker, was by no means “fortuitously” on the water when he was injured.

80 The dissent argues that it is “now perfectly clear” that Churchill (or any 
other “shore-based worker” injured upon actual navigable waters) could 
have received a state compensation award, and there should be no concern 
about such an employee being left without a remedy. This position is by 
no means “perfectly clear.” See, e. g., Holcomb v. Robert W. Kirk and 
Associates, Inc., 655 F. 2d 589 (CA5 1981) (watchman injured while work-
ing on vessel sought compensation under state scheme, and was denied 
recovery because injury was covered under LHWCA—Court of Appeals 
granted LHWCA compensation, holding that when Congress passed the 
1972 Amendments, it took for granted that injuries occurring on the actual 
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III-A, supra, the continued use of the “maritime but local” 
doctrine occurred after passage of the 1927 Act because the 
original coverage section contained this requirement that 
Congress explicitly deleted in 1972. Surely, if Congress 
wished to repeal Calbeck and other cases legislatively, it 
would do so by clear language and not by removing from the 
statute the exact phrase that Calbeck found was responsible 
for continued emphasis on the “maritime but local” doctrine.31

Congressional intent to adhere to Calbeck is also indicated 
by the fact that the legislative Reports clearly identified 
those decisions that Congress wished to overrule by the 1972 
Amendments. As mentioned above, the 1972 Amendments 
had other purposes apart from an expansion of coverage to 
shoreside areas. Two other purposes involved the elimina-
tion of a strict-liability unseaworthiness remedy against a 
vessel owner afforded to longshoremen by Seas Shipping Co. 
v. Sieracki, 328 U. S. 85 (1946), and an indemnity claim 
against the stevedore by the vessel owner afforded by Ryan 

navigable waters were covered under Parker, Davis, Pennsylvania R. 
Co., Calbeck, and the myriad lower court cases applying our decisions); 
Rex Investigative and Patrol Agency, 329 F. Supp., at 698 (the court found 
that the injured watchman’s state compensation claim had been dismissed 
because the “claim properly belonged before a federal, rather than a [New 
York] state, agency”).

31 Certain comments made in the debates preceding passage of the 1972 
Amendments in the House indicate support for our view that Congress in-
tended to extend protection in 1972, and not to withdraw protection. For 
example, Representative Steiger posed the following question and answer 
to explain the coverage provision:

“Q. The present law covers employees working on navigable waters. 
Do the amendments change the scope of coverage?

“A. Yes. The present law’s coverage is limited to employees working 
on navigable waters, including those working on dry docks. The amend-
ments will extend coverage to wharfs, terminals, marine railways and 
other adjoining areas . . . .” 118 Cong. Rec. 36385 (1972) (emphasis in 
original).

See also id., at 36270-36271 (remarks of Sen. Williams); id., at 
36381-36382 (remarks of Rep. Daniels).
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Stevedoring Co. v. Pan-Atlantic S.S. Corp., 350 U. S. 124 
(1956). The legislative Reports explicitly identified these 
decisions as intended to be overruled legislatively by the 1972 
Amendments. See S. Rep., at 8-12; H. R. Rep., at 4-8. It 
is, therefore, highly unlikely that Congress would have in-
tended to return to the “jurisdictional monstrosity” that 
Calbeck sought to lay to rest without at least some indication 
of its intent to do so.

In considering the scope of the status test as applied to 
land-based employees in Northeast Marine Terminal Co., we 
rejected the “point of rest” theory proposed by the employer, 
under which landward coverage under the 1972 Amendments 
would include only the portion of the unloading process that 
takes place before longshoremen place the cargo onto the 
dock. We reasoned that the “point of rest” concept is “[a] 
theory that nowhere appears in the Act, that was never men-
tioned by Congress during the legislative process, that does 
not comport with Congress’ intent, and that restricts the cov-
erage of a remedial Act designed to extend coverage . . . .” 
The absence of the concept, “claimed to be so well known in 
the industry is both conspicuous and telling.” 432 U. S., at 
278-279, 275. In the same sense, the absence of even the 
slightest congressional allusion to the “maritime but local” 
doctrine, a concept that plagued maritime compensation law 
for over 40 years and that would have the effect of restricting 
coverage in the face of congressional intent not to “exclude 
other employees traditionally covered,” is equally conspicu-
ous and telling.

Finally, we note that our conclusion concerning the contin-
ued coverage of employees injured on actual navigable wa-
ters in the course of their employment is consistent with, and 
supported by, our recent decision in Sun Ship, Inc. v. Penn-
sylvania, 447 U. S. 715 (1980). In Sun Ship, the issue be-
fore the Court was whether extended shoreside coverage 
under the 1972 Amendments had the effect of displacing con-
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current state remedies for landward injuries. After a re-
view of the development of the “maritime but local” doctrine, 
and review of certain portions of the legislative history of 
the 1972 Amendments, we concluded that those Amend-
ments were not intended to resurrect the dilemma, created 
by mutually exclusive spheres of jurisdiction, that Calbeck 
and Davis eliminated. Our reasoning was based, in part, on 
the removal by Congress of the language in the 1927 Act that 
made federal compensation available if recovery could not 
validly be provided by state law: “[T]he deletion of that lan-
guage in 1972—if it indicates anything—may logically only 
imply acquiescence in Calbec[k] . . . .” 447 U. S., at 721.

Sun Ship held that with respect to land-based injuries, 
“the . .. extension of federal jurisdiction supplements, rather 
than supplants, state compensation law.” Id., at 720. If we 
were to hold that the addition of the status requirement was 
meant to exclude from coverage some employees injured on 
the actual navigable waters in the course of their employ-
ment, a most peculiar result would follow. Concurrent juris-
diction will exist with respect to the class of employees to 
whom Congress extended protection in 1972, while employ-
ees “traditionally covered” before 1972 would be faced with a 
hazardous pre-Davis choice of two exclusive jurisdictions 
from which to seek compensation. Such an anomalous result 
could not have been intended by Congress. We also note 
that a return to exclusive spheres of jurisdiction for workers 
injured upon the actual navigable waters would be inconsist-
ent with express congressional desire to extend LHWCA ju-
risdiction landward in light of the inadequacy of most state 
compensation systems. See S. Rep., at 12; H. R. Rep., 
at 10.

In holding that we can find no congressional intent to affect 
adversely the pre-1972 coverage afforded to workers injured 
upon the actual navigable waters in the course of their em-
ployment, we emphasize that we in no way hold that Con-
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gress meant for such employees to receive LHWCA coverage 
merely by meeting the situs test, and without any regard to 
the “maritime employment” language.32 We hold only that 
when a worker is injured on the actual navigable waters in 
the course of his employment on those waters, he satisfies 
the status requirement in §2(3), and is covered under the 
LHWCA, providing, of course, that he is the employee of a 
statutory “employer,” and is not excluded by any other provi-
sion of the Act.33 We consider these employees to be “en-
gaged in maritime employment” not simply because they are 
injured in a historically maritime locale, but because they are 
required to perform their employment duties upon navigable 
waters.34

32In both Northeast Marine Terminal Co., 432 U. S., at 263-264, and 
P. C. Pfeiffer Co., 444 U. S., at 78-79, we recognized that the status re-
quirement is occupational and the situs test is geographic.

33 See also, e. g., 1A E. Benedict, Admiralty §§ 17, 19 (7th rev. ed. 1982); 
Gilmore & Black, at 428-430; Robertson, Injuries to Maritime Petroleum 
Workers: A Plea for Radical Simplification, 55 Texas L. Rev. 973, 986-987 
(1977); Comment, Broadened Coverage under the LHWCA, 33 La. L. 
Rev. 683, 694 (1973); Note, 54 N. C. L. Rev. 925, 940 (1976). But see 4 
A. Larson, Law of Workmen’s Compensation §§ 89.27,89.41 (1982); Tucker, 
Coverage and Procedure under the Longshoremen’s and Harbor Workers’ 
Compensation Act Subsequent to the 1972 Amendments, 55 Tulane L. 
Rev. 1056, 1062 (1981).

34 Our holding, of course, extends only to those persons “traditionally 
covered” before the 1972 Amendments. We express no opinion whether 
such coverage extends to a worker injured while transiently or fortuitously 
upon actual navigable waters, or to a land-based worker injured on land 
who then falls into actual navigable waters. Our decision today should not 
be read as exempting water-based workers from the new status test. 
Rather, our holding is simply a recognition that a worker’s performance of 
his duties upon actual navigable waters is necessarily a very important fac-
tor in determining whether he is engaged in “maritime employment.”

Contrary to the suggestion by the dissent, post, at 342-343, n. 26, there 
is no inconsistency in our failing to decide the question of coverage as to 
these employees, and our reliance on Parker. In Parker, we held that 
the injured employee was engaged in “maritime employment” in a situa-
tion where we did not discuss whether the employer was a statutory 
“employer.”
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IV
In conclusion, we are unable to find anything in the legisla-

tive history or in the 1972 Amendments themselves that indi-
cate that Congress intended to withdraw coverage from em-
ployees injured on the navigable waters in the course of their 
employment as that coverage existed before the 1972 Amend-
ments. On the contrary, the legislative history indicates 
that Congress did not intend to “exclude other employees 
traditionally covered.” Moreover, Congress explicitly de-
leted the language from § 3(a) that we found in Calbeck to be 
responsible for the “jurisdictional dilemma” caused by two 
mutually exclusive spheres of jurisdiction over maritime inju-
ries. Accordingly, the decision of the Court of Appeals is 
hereby reversed, and the case is remanded to the Court of 
Appeals for further proceedings consistent with this opinion.

It is so ordered.

Justi ce  Rehnqui st , concurring in the judgment.
At the time of his injury, Churchill was engaged in unload-

ing materials from a supply barge to a cargo barge. This 
work is very much like the work of longshoremen, who typi-
cally load and unload vessels. Therefore Churchill was “en-
gaged in maritime employment” within the meaning of § 2(3) 
of the Act, and was within its coverage. Accordingly, I con-
cur in the judgment of the Court.

Justi ce  Stevens , dissenting.
Neither the legislative history nor the judicial history on 

which the Court relies today justifies a departure from the 
language of the statute defining the post-1972 coverage of the 
Longshoremen’s and Harbor Workers’ Compensation Act 
(LHWCA). Indeed, when the issue is viewed in its proper 
historical perspective, it becomes even more clear that a lit-
eral reading of the Act will avoid anomalies that troubled 
Congress in 1972 as well as unnecessary litigation and dupli-
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cate insurance coverage in the post-1972 period. I shall first 
comment on the statutory language and then discuss its 
history.

I

The principal focus of the statute is identified by its title as 
well as its text. It provides workers’ compensation benefits 
for injuries to longshoremen and harbor workers? The cov-
erage of the statute is defined by two basic tests—a situs test 
focusing on the place where the injury occurred, and a status 
test focusing on the character of the injured employee’s occu-
pation. An injured person is entitled to compensation under 
the Act only if he satisfied both tests at the time of the in-
jury. The two tests work together to provide comprehen-
sive coverage for a large class of workers who perform haz-
ardous longshore and ship repair work.

The requisite occupational status is defined in §2(3) of the 
Act. It provides:

1 By reason of several specific statutory enactments, the LHWCA’s com-
pensation scheme is, or has been, also applied to:
(a) employees on defense bases, Act of Aug. 16,1941, ch. 357, § 1, 55 Stat. 
622 (codified, as amended, at 42 U. S. C. §§ 1651-1654);
(b) employees of nonappropriated fund instrumentalities such as post ex-
changes, Act of June 19, 1952, Pub. L. 397, § 2, 66 Stat. 139 (codified, as 
amended, at 5 U. S. C. §§ 8171-8173);
(c) employees of Government contractors injured overseas by war-risk 
hazards, Act of Dec. 2,1942, ch. 668, Title I, § 102, 56 Stat. 1031 (codified, 
as amended, at 42 U. S. C. § 1702);
(d) workers in the District of Columbia, Act of May 17, 1928, ch. 612, 45 
Stat. 600, repealed by Act of July 1, 1980, D. C. Law 3-77, §3, see D. C. 
Code §36-301 (1981); and
(e) workers on oil drilling rigs on the Outer Continental Shelf, Act of Aug.
7, 1953, Pub. L. 212, §4(c), 67 Stat. 463 (codified, as amended, at 43 
U. S. C. § 1333(c)).
In this case, however, we are concerned with the coverage provided by the 
LHWCA itself.
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“The term ‘employee’ means any person engaged in 
maritime employment, including any longshoreman or 
other person engaged in longshoring operations, and any 
harborworker including a ship repairman, shipbuilder, 
and shipbreaker, but such term does not include a mas-
ter or member of a crew of any vessel, or any person en-
gaged by the master to load or unload or repair any small 
vessel under eighteen tons net.” 33 U. S. C. §902(3).

The term “maritime employment” expressly includes two 
important subcategories, both of which are defined with 
reasonable clarity. The question of construction that is 
presented is what, if any, additional categories of employ-
ment are included within the term “maritime employment.” 
There are several independent reasons for not giving the 
term an expansive, essentially open-ended reading.

First, one of the oldest and most respected rules of statu-
tory construction teaches us that general terms should be 
construed in the light of the specific examples that are ex-
pressly identified as included therein. In this statute, the 
subcategories—longshoremen and harbor workers—are both 
described in detail, and no other subcategory is even men-
tioned, giving rise to an especially strong inference that Con-
gress intended a snug fit between “maritime employment” 
and the two subcategories.2

This inference is corroborated by the fact that Congress 
took the trouble to add language making it clear that the stat-

2 Coincidentally, two authors named Sutherland have made this point in 
language that is strikingly suitable to this case. See W. Sutherland, The 
Shipbuilder’s Assistant 77 (1755) (“[T]he straiter and snuger the Sheer lies, 
the less Wind is held to hinder the Motion of the Ship”) (emphasis added); 
J. Sutherland, Statutes and Statutory Construction §273 (1891) (footnote 
omitted) (“The words ‘other persons,’ following in a statute the words 
‘warehousemen’ and ‘wharfinger,’ must be understood to refer to other 
persons ejusdem generis, viz., those who are engaged in a like business, or 
who conduct the business of warehousemen or wharfingers with some 
other pursuit, such as shipping, grinding, or manufacturing”).
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utory concept of “maritime employment” was not intended to 
describe either the master or a member of the crew of any 
vessel.3 In short, the ordinary meaning of the words “mari-
time employment” is actually excluded from the description 
of the occupational categories that Congress intended the 
LHWCA to cover.

It is also clear that the definition of “employee” is entirely 
unaffected by where he may be injured; if a worker is not 
an “employee” when ashore, he is not an “employee” when 
afloat. Therefore, it is critically significant that the defini-
tion of where “employees” are covered—the situs provision— 
reveals the same limited concern for the same key occupa-
tions as the status provision. An “employee” is covered only 
while on navigable waters and on “any adjoining pier, wharf, 
dry dock, terminal, building way, marine railway, or other 
adjoining area customarily used by an employer in loading, 
unloading, repairing, or building a vessel.” 33 U. S. C. 
§ 903(a) (emphasis added).

If we ignore history, and merely concentrate on the text of 
this statute, the conclusion is inescapable that it merely 
provides coverage for people who do the work of longshore-
men and harbor workers—amphibious persons who are di-
rectly involved in moving freight onto and off ships, or in 
building, repairing, or destroying ships. A “checker” is 
such a worker.4 * So are “terminal laborers,” Northeast Ma-
rine Terminal Co. v. Caputo, 432 U. S. 249 (1977), “cotton 
headers,” P. C. Pfeiffer Co. v. Ford, 444 U. S. 69 (1979), and 
“warehousemen,” ibid. A construction worker on a sewage 
treatment plant plainly lacks this direct link to maritime com-
merce, regardless of where he may have been working at the 
time of his injury.

8 Seamen are protected under the Jones Act. See 46 U. S. C. § 688.
4 See H. R. Rep. No. 92-1441, p. 11 (1972); S. Rep. No. 92-1125, p. 13

(1972); Northeast Marine Terminal Co. v. Caputo, 432 U. S. 249 (1977).
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II
If we examine the legislative history of the 1972 Amend-

ments5—without regard to the text of the statute or judicial 6 

6 The 1972 Amendments made two changes that are relevant here. 
First, they modified the definitions in 33 U. S. C. §§902(3) and 902(4). 
Before the Amendments, the definitions read:

"(3) The term ‘employee’ does not include a master or member of a crew 
of any vessel, nor any person engaged by the master to load or unload or 
repair any small vessel under eighteen tons net.

“(4) The term ‘employer’ means an employer any of whose employees 
are employed in maritime employment, in whole or in part, upon the navi-
gable waters of the United States (including any dry dock). ” §§ 902(3), (4) 
(1970 ed.).
As amended in 1972, the definitions read:

“(3) The term ‘employee’ means any person engaged in maritime em-
ployment, including any longshoreman or other person engaged in long- 
shoring operations, and any harborworker including a ship repairman, 
shipbuilder, and shipbreaker, but such term does not include a master or 
member of a crew of any vessel, or any person engaged by the master to 
load or unload or repair any small vessel under eighteen tons net.

“(4) The term ‘employer’ means an employer any of whose employees 
are employed in maritime employment, in whole or in part, upon the navi-
gable waters of the United States (including any adjoining pier, wharf, dry 
dock, terminal, building way, marine railway, or other adjoining area cus-
tomarily used by an employer in loading, unloading, repairing, or building 
a vessel).”

Second, the Amendments modified the section defining covered injuries, 
33 U. S. C. § 903(a). Before the Amendments, it read:

“Compensation shall be payable under this Act in respect of disability or 
death of an employee, but only if the disability or death results from an 
injury occurring upon the navigable waters of the United States (including 
any dry dock) and if recovery for the disability or death through workmen’s 
compensation proceedings may not validly be provided by State law. No 
compensation shall be payable in respect of the disability or death of—

“(1) A master or member of a crew of any vessel, or any person engaged 
by the master to load or unload or repair any small vessel under eighteen 
tons net; or

“(2) An officer or employee of the United States or any agency thereof 
or of any State or foreign government, or of any political subdivision 
thereof.” § 903(a) (1970 ed.).

[Footnote 5 is continued on p. 330]
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decisions that are unmentioned in that history—we must 
reach the same conclusion. I cannot find a single word6 in 
the Committee hearings, the Committee Reports, or the leg-
islative debates that even suggests that any Congressman or 
Senator believed that the statute provided coverage for any-
one other than longshoremen, harbor workers, and persons 
in the entirely separate categories that had been included by 
special statutory enactment.* 6 7

As amended in 1972, the section reads:
“Compensation shall be payable under this Act in respect of disability or 

death of an employee, but only if the disability or death results from an 
injury occurring upon the navigable waters of the United States (including 
any adjoining pier, wharf, dry dock, terminal, building way, marine rail-
way, or other adjoining area customarily used by an employer in loading, 
unloading, repairing, or building a vessel). No compensation shall be pay-
able in respect of the disability or death of—

“(1) A master or member of a crew of any vessel, or any person engaged 
by the master to load or unload or repair any small vessel under eighteen 
tons net; or

“(2) An officer or employee of the United States or any agency thereof 
or of any State or foreign government, or of any political subdivision 
thereof.” 86 Stat. 1251, Longshoremen’s and Harbor Workers’ Com-
pensation Act Amendments of 1972.

6 The Court assumes that the words “traditionally covered” in the Com-
mittee Reports are intended to refer to employees who are not longshore-
men or harbor workers. Ante, at 319, quoting S. Rep. No. 92-1125, at 16. 
See n. 1, supra. In particular, the Court assumes that the Committee 
was referring to the claimants in Parker v. Motor Boat Sales, Inc., 314 
U. S. 244 (1941), Davis v. Department of Labor, 317 U. S. 249 (1942), and 
Calbeck v. Travelers Insurance Co., 370 U. S. 114 (1962). As I point out 
in Part III, infra, the Calbeck claimants were shipbuilders, a subcategory 
of the statutorily defined class of harbor workers, who are of course still 
covered under the 1972 Act; Davis held only that the claimant was entitled 
to state benefits; and Parker was plainly not a “traditional” LHWCA case. 
None of these cases was cited at any time in the hearings or the Reports. 
In my opinion the reference to the “traditional” coverage of the Act was 
intended to identify the coverage of longshoremen and harbor workers as 
opposed to the special categories of coverage defined by specific statutory 
enactment.

7 See n. 1, supra.
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At the opening of the House Subcommittee hearings, Con-
gressman Daniels explained his understanding of the existing 
scope of the LHWCA8 and the need for amendments:

“This Act provides workmen’s compensation protec-
tion to longshoremen, ship repairmen, harbor workers at 
U. S. defense bases outside the United States and work-
ers employed in private industry in the District of 
Columbia.

“Amendments to the Longshoremen’s and Harbor 
Workers’ Compensation Act are long overdue. Benefits 
under this act have not been increased for 12 years, and 
the cost to the injured workers of inadequate benefits 
has become a serious matter.

“For example, the law now allows a totally disabled 
worker to receive two-thirds of his average weekly 
wages at the time of his injury. However, since 1961 
there has been a limitation of $70 per week as the maxi-
mum payment for a permanent disability. This statu-
tory maximum results in a substantially lower payment 
than two-thirds of the weekly wage for most longshore-
men and District of Columbia workers covered by this 
statute.

“More than 270,000 longshoremen and ship repair-
men are covered by this statute. In addition, another 
300,000 employees of private employers within the Dis-
trict of Columbia are protected by this law as well as an 
additional 200,000 workers in defense bases and work on 
Outer Continental Shelf projects.

8 None of the original bills proposing amendments to the LHWCA in 
1972 embodied any change in the scope of coverage. See H. R. 247; H. R. 
3505; H. R. 12006; H. R. 15023; S. 2318; S. 525; S. 1547 (all in 92d Cong., 
2d Sess.). The changes were incorporated between the hearings and the 
final Committee action. See H. R. 12006; S. 2318 (as reported). The 
hearings are nonetheless relevant because they give more direct evidence 
of what groups the legislators intended to protect than does the history of 
pre-1972 Supreme Court decisions.
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“Last year, there were more than 109,000 injuries 
under this statute; 240 of them fatal, 68,000 of them re-
lated to longshore work, and another 27,000 involved 
District of Columbia workers.” Hearings on H. R. 247 
et al. before the Select Subcommittee on Labor of the 
House Committee on Education and Labor, 92d Cong., 
2d Sess., 46 (1972) (hereinafter House Hearings).

Throughout the hearings, the legislators were told over and 
over again how important it was to increase the Act’s bene-
fits for workers in the categories identified by Congressman 
Daniels.9 It seems plain that these were the categories of 
employment that were understood by Congress to define the 
traditional coverage of the Act.

When the House and Senate Committees reported out 
their respective bills, they had granted the sought-after in-
crease in benefits. They had also amended the provisions 
defining the scope of coverage, including the language of 
“status” and “situs” discussed in the previous section. They 
had done so in response to a problem in the scope of prior cov-
erage. Before 1972, longshoremen’s and harbor workers’ 
federal coverage had stopped at the water’s edge. Because 
their duties regularly took them off the vessel and onto the

9E. g., Statement of James Hodgson, Secretary of Labor, House Hear-
ings, at 47-64 (referring throughout to “longshoremen” and the “longshore 
industry”); Statement of Ralph Hartman, Bethlehem Steel Corp., id., at 67 
(“reference to the Longshoremen’s and Harbor Workers’ Compensation 
Act seems to suggest that the only industry involved is ‘longshoring,’ 
which fails to recognize that the act is also applicable to shipbuilding and 
ship repair yards—and to the District of Columbia”); Exhibits DI, D2, E, 
and F to Statement of James Flynn, New York Shipping Association, id., 
at 98-100 (pointing out how hazardous longshoring is); Statement of How-
ard McGuigan, AFL-CIO, id., at 255-258 (pointing out how LHWCA 
benefits were far below 66%% of current wage levels in the longshore in-
dustry, in the shipbuilding and ship repair industry, and in the District of 
Columbia). Cf. Statement of John J. O’Donnell, Air Line Pilots Asso-
ciation, id., at 327-329 (suggesting that coverage be extended to flight 
crews).
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pier, they were constantly “walking in and out of coverage.” 
On the House side, Joseph Leonard, the international safety 
director of the International Longshoremen’s Association, 
spoke about the hardship this system imposed:

“Federal compensation law stops at the gangplank 
to the pier. When you come off of the gangplank you 
come under a different law; you come under the State. 
Thirty-six States cover these docks and maybe more now 
with the inland waterways.

“The longshoremen are the only workers in the United 
States who must worry about their injury to determine 
the compensation. ... It is time for a Federal law for 
compensation for all longshoremen.” Id., at 297.

And on the Senate side, the Minority Counsel brought this 
problem to the Senators’ attention.10

10 The Minority Counsel, Eugene Mittelman, had the following exchange 
with a representative of the AFL-CIO:

“Mr. Mittel man . My last question concerns the fact that the long-
shoreman [sic] applies only when the man is over the navigable waters of 
the United States, and under whole series of court decisions there has been 
established a line where the provisions of the Longshore Act apply when 
the man is over the water, and yet the provisions of the State workmen’s 
compensation law applies if the man is injured on land.

“Do you have any position on this, concerning whether the Federal law 
should be extended, really, so that a uniform system of benefits is appli-
cable to longshoremen, regardless of which side of the waterline the injury 
occurred on?

“Mr. Mc Guig an . The first position we would have is that obviously 
there would be no incentive to cover him under the act until we know the 
act gives him benefits superior to the State workmen’s compensation laws.

“Mr. Mit te lman . I appreciate that. But assuming we would amend 
the act to provide a reasonable schedule of benefits as proposed in this bill, 
would you favor the principle of extending of the Longshore Act to cover 
all longshore workers whether performed on land or over water?

“Mr. O’Brien  .... [I]f the act were amended to take up its former place 
of prominence in the field of workmen’s compensation, we would certainly
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The Committee amendments responded to this problem by 
defining the protected situs to encompass the entire area in 
which members of the protected class customarily perform 
their regular duties. This definition of situs clearly pre-
cludes coverage for a construction worker standing on a sew-
age treatment plant or a bridge. Yet if one accepts the view 
of the claimant in this case, the statute grants him coverage 
while aboard a floating vessel and therefore expects him to 
walk in and out of coverage during a typical workday. Such 
a view is flatly inconsistent with the explicit intent of Con-
gress to “permit a uniform compensation system to apply to 
employees who would otherwise be covered by this Act for 
[only] part of their activity.” H. R. Rep. No. 92-1441, pp. 
10-11 (1972); S. Rep. No. 92-1125, p. 13 (1972).u Only if *

like to see the coverage of the act extended.” Hearings on S. 2318 et al. 
before the Subcommittee on Labor of the Senate Committee on Labor and 
Public Welfare, 92d Cong., 2d Sess., 73-74 (1972).

11 The language of the Committee Reports shows how clearly Congress 
understood who was to be covered:

“The present Act, insofar as longshoremen and ship builders and ship re-
pairmen are concerned, covers only injuries which occur ‘upon the naviga-
ble waters of the United States.’ Thus, coverage of the present Act stops 
at the water’s edge; injuries occurring on land are covered by State Work-
men’s Compensation laws. The result is a disparity in benefits payable for 
death or disability for the same type of injury depending on which side of 
the water’s edge and in which State the accident occurs.

“The Committee believes that the compensation payable to a longshore-
man or a ship repairman or a builder should not depend on the fortuitous 
circumstance of whether the injury occurred on land or over water. Ac-
cordingly, the bill would amend the Act to provide coverage of longshore-
men, harbor workers, ship repairmen, ship builders, shipbreakers, and 
other employees engaged in maritime employment (excluding masters and 
members of the crew of a vessel) if the injury occurred either upon the 
navigable waters of the United States or any adjoining pier, wharf, dry 
dock, terminal, building way, marine railway, or other area adjoining such 
navigable waters customarily used by an employer in loading, unloading, 
repairing, or building a vessel.” H. R. Rep. No. 92-1441, at 10; S. Rep. 
No. 92-1125, at 12-13.
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we adhere to the language used by Congress to define the rel-
evant status harmoniously with the relevant situs can the 
congressional purpose be achieved.

Ill
The pre-1972 judicial history of the LHWCA confirms my 

construction of the 1972 Amendments and also explains why 
the work of longshoremen and harbor workers is described as 
“maritime employment” in the statute. Only once during 
the 45-year interval between the enactment of the LHWCA 
in 1927 and its amendment in 1972, in Parker v. Motor Boat 
Sales, Inc., 314 U. S. 244 (1941), did this Court uphold an 
award of benefits under the LHWCA for a worker who was 
neither a longshoreman nor a harbor worker.12 That lonely 
decision rested on a concern that is no longer significant, and 
surely provides an insufficient predicate for the Court’s all- 
inclusive interpretation of “maritime employment.” Before 
commenting specifically on the Parker case, however, I shall 
briefly identify the two principal chapters in the pre-1972 his-
tory of the LHWCA.

The first chapter (which covers the period from 1917 to 
1927) explains why there was a need for federal legislation to 
provide compensation for injured longshoremen and harbor 
workers. Prior to 1917, it was assumed that these workers 
were adequately protected by whatever state legislation ex-
isted. In that year, however, this Court held that the na-

12 Arguably one other case, mentioned in a footnote of the Court’s opin-
ion, ante, at 312, n. 21, echoed Parker's broad construction of the scope of 
LHWCA coverage. Pennsylvania R. Co. v. O’Rourke, 344 U. S. 334 
(1953). There, this Court struck down an award of benefits under the 
Federal Employers’ Liability Act, reasoning that the employee in that 
case—a brakeman who worked moving freight cars onto “car floats”—could 
have recovered under the LHWCA. The opinion in O’Rourke is some-
what cloudy, however, since it does not explicitly state that the particular 
employee was engaged in maritime employment, but only that his employer 
had such employees. Id., at 339-340. Like the cases on which the 
Court relies, O’Rourke was not mentioned in the 1972 legislative history.
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tional interest in the uniform regulation of maritime com-
merce precluded state jurisdiction over injuries occurring 
on navigable waters. Southern Pacific Co. v. Jensen, 244 
U. S. 205 (1917).13

Over the classic dissents of two of our greatest Justices, 
the Court adhered to that view even though Congress twice 
attempted to authorize the exercise of state jurisdiction over 
these “maritime” injuries.14 The so-called “Jensen line” thus 
developed as a constitutional limit on the exercise of state 
power over maritime employment.

The reasoning of the Jensen case originally appeared to fore-
close the application of state workmen’s compensation schemes 
to any injury occurring on navigable waters. The Court 
soon made it clear, however, that there was a somewhat 
vaguely defined area—an area that became known as the 
“maritime but local” area—in which state jurisdiction sur-
vived. Thus, in 1922, five years before the enactment of the 
LHWCA, the Court held that a carpenter injured at work 
aboard an uncompleted ship that had been launched in the 
Willamette River could recover under the Oregon Work-
men’s Compensation Law. Grant Smith-Porter Ship Co. v.

13 The Court reasoned:
“The work of a stevedore in which the deceased was engaging is mari-

time in its nature; his employment was a maritime contract; the injuries 
which he received were likewise maritime; and the rights and liabilities of 
the parties in connection therewith were matters clearly within the admi-
ralty jurisdiction.

“If New York can subject foreign ships coming into her ports to such ob-
ligations as those imposed by her Compensation Statute, other States may 
do likewise. The necessary consequence would be destruction of the very 
uniformity in respect to maritime matters which the Constitution was de-
signed to establish; and freedom of navigation between the States and with 
foreign countries would be seriously hampered and impeded.” 244 U. S., 
at 217 (citation omitted).

14 See id., at 218-223 (Holmes, J., dissenting); Knickerbocker Ice Co. v. 
Stewart, 253 U. S. 149, 166-170 (1920) (Holmes, J., dissenting); Washing-
ton v. W. C. Dawson & Co., 264 U. S. 219, 228-239 (1924) (Brandeis, J., 
dissenting).
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Rohde, 257 U. S. 469 (1922). The national interest in uni-
formity that had been considered paramount in Jensen was 
not thought to be materially prejudiced by Oregon’s regula-
tion of “certain local matters.”15

Unlike the work of the carpenter in Rohde, the work of the 
longshoreman was considered by the Court to have a charac-
ter that required regulation by a uniform federal scheme. 
That much was made clear by the Court’s opinion in Northern 
Coal and Dock Co. v. Strand, 278 U. S. 142 (1928),16 a case 
involving a fatal shipboard injury to a longshoreman.

“The unloading of a ship is not a matter of purely local 
concern. It has direct relation to commerce and naviga-
tion, and uniform rules in respect thereto are essential. 
The fact that Strand worked for the major portion of the 
time upon land is unimportant. He was upon the water 
in pursuit of his maritime duties when the accident oc-
curred.” Id., at 144.

The LHWCA was enacted in 1927 to remedy this inability of 
the States to provide adequate protection for longshoremen 
injured on navigable waters. The fact that these workers 
had been characterized as “maritime” in the cases that had 
denied them adequate state protection explains why Con-
gress later used the same term in the LHWCA.

The second chapter (which covers the period from 1927 to 
1972) explains why it was necessary for Congress to limit the 

15 In explaining why the holding in Rohde was consistent with Jensen 
and subsequent cases, the Court stated:
“In each of them the employment or contract was maritime in nature and 
the rights and liabilities of the parties were prescribed by general rules of 
maritime law essential to its proper harmony and uniformity. Here the 
parties contracted with reference to the state statute; their rights and li-
abilities had no direct relation to navigation, and the application of the local 
law cannot materially affect any rules of the sea whose uniformity is essen-
tial.” 257 U. S., at 477.

16 The Strand case was decided in 1928 but arose out of an injury that 
had occurred in 1924, prior to the enactment of the LHWCA.
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coverage of the LHWCA to a defined category of employees. 
As originally enacted in 1927, the LHWCA was merely in-
tended to fill the gap in state coverage that had been created 
by Jensen and its progeny.17 The provision that defined the 
scope of coverage, § 903(a) (which remained unchanged until 
1972), purported to exclude federal coverage if recovery may 
“validly be provided by State law.” At first, the statutory 
language was taken literally, and state and federal coverage 
were thought to be purely complementary and mutually ex-
clusive. See Crowell v. Benson, 285 U. S. 22, 39, and n. 3 
(1932). But given the imprecision of the Jensen-Rohde line, 
that system risked serious unfairness: If an injured employee 
asked for state benefits and was seaward of the line, a Hteral- 
ist interpretation of the LHWCA would bar recovery. An 
employee close to the line might easily misguess, miss the 
statute of limitations, and end up with no benefits at all.

This Court responded to this potential for injustice in two 
ways. Notwithstanding the plain language of the statute 
which purported to describe mutually exclusive spheres of 
state and federal jurisdiction,18 the Court first upheld a state 
award in a case in which it was assumed that the federal stat-
ute would also apply, Davis v. Department of Labor, 317 
U. S. 249 (1942), and then upheld a federal award in a case in 
which the Court assumed that recovery could “validly be pro-

17 “The main impetus for the Longshoremen’s and Harbor Workers’ 
Compensation Act was the need to correct a gap made plain by decisions of 
this Court. We believe that there is only one interpretation of the proviso 
in § 3(a) which would accord with the aim of Congress; the field in which a 
state may not validly provide for compensation must be taken, for the pur-
poses of the Act, as the same field which the Jensen line of decision ex-
cluded from state compensation laws. Without affirming or rejecting the 
constitutional implications of those cases, we accept them as the measure 
by which Congress intended to mark the scope of the Act they brought into 
existence.” Parker v. Motor Boat Sales, Inc., 314 U. S., at 250.

18 See Davis v. Department of Labor, 317 U. S., at 261 (Stone, C. J., 
dissenting); Calbeck v. Travelers Insurance Co., 370 U. S., at 132 (Stew-
art, J., dissenting).
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vided by State law.” Calbeck v. Travelers Insurance Co., 
370 U. S. 114 (1962).19 But the Court’s mechanism for ensur-
ing that no employee would go entirely unprotected created a 
twilight zone of overlapping jurisdiction in which many em-
ployers were required to obtain duplicate insurance cover-
age.20 Moreover, the practice of defining coverage entirely 
by reference to the place where an accident occurred gave 
rise to the anomalous circumstance that longshoremen regu-
larly walked in and out of coverage during the performance of 
their routine duties.

Whatever force the Jensen rule may once have had, it is 
now perfectly clear that a shore-based worker who is nor-
mally covered by a state compensation program may still re-
cover state benefits even though he is injured over navigable 
waters. Surely no Member of this Court would question the

19 The Court relies heavily on the proposition that Congress did not wish 
“to repeal Calbeck” {ante, at 321). It is, of course, true that the claimants 
in that case are still covered by the Act. What Congress repealed was the 
statutory language that appeared to preclude coverage for harbor workers 
like the Calbeck claimants who were injured in the maritime but local area. 
The problem confronted by the Court in Calbeck simply no longer exists.

20 In 1942, this Court observed:
“The horns of the jurisdictional dilemma press as sharply on employers 

as on employees. In the face of the cases referred to above, the most com-
petent counsel may be unable to predict on which side of the line particular 
employment will fall. The employer’s contribution to a state insurance 
fund may therefore wholly fail to protect him against the liabilities for 
which it was specifically planned. If this very case is affirmed, for exam-
ple, the employer will not only lose the benefit of the state insurance to 
which he has been compelled to contribute and by which he has thought 
himself secured against loss for accidents to his employees; he must also, 
by virtue of the conclusion that the employee was subject to the federal act 
at the time of the accident, become liable for substantial additional pay-
ments. He will also be subject to fine and imprisonment for the misde-
meanor of having failed, as is apparently the case, to secure payment for 
the employee under the federal act. 33 U. S. C. §§938, 932.” Davis, 
317 U. S., at 255.
On that point, the dissenter was in complete agreement. See id., at 262 
(Stone, C. J., dissenting).
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fact that the construction worker injured in this case could 
have received a state award even though he was on a barge in 
the Hudson River when he was injured. The concern about 
the inability of the States to protect land-based workers who 
may temporarily cross the Jensen line is no longer signifi-
cant—surely that concern provided no motivation whatso-
ever for the action Congress took in 1972 when it amended 
the LHWCA.

On the other hand, the 1972 Congress clearly did have rea-
son to be concerned about the cost of duplicate insurance cov-
erage and the unpredictability of coverage that depends en-
tirely on the happenstance of where an accident occurs. As I 
have mentioned above,21 the unpredictability of coverage was 
mentioned explicitly in the legislative history. And the bur-
dens of duplicate insurance for employees who might occa-
sionally walk into federal coverage became substantially 
more onerous as a result of the 1972 changes that made fed-
eral LHWCA benefits significantly higher than state work-
ers’ compensation benefits.22 Both of these concerns are alle-
viated by defining the scope of the statutory coverage in 
terms of the status of the covered employee. And both of 
these concerns can only be aggravated by indiscriminately

21 See supra, at 332-334.
22 Before 1972, the financial burden of duplicate coverage had not been 

particularly heavy. LHWCA benefits were low, and insurance carriers of-
fered to cover operations subject to the LHWCA for only a nominal addi-
tion to the state workers’ compensation premiums. See Note, 50 Calif. L. 
Rev. 342, 347 (1962); Comment, 30 NACCA L. J. 200, 203, 206 (1964); 
Gardner, Remedies for Personal Injuries to Seamen, Railroadmen, and 
Longshoremen, 71 Harv. L. Rev. 438, 449-450, and n. 34 (1958).

Today, of course, things are quite different. In 1981, LHWCA premi-
ums averaged 252 percent higher than California construction worker pre-
miums, and 160 percent higher than Florida premiums. See Testimony of 
the Associated General Contractors of America, Hearings on S. 1182 be-
fore the Subcommittee on Labor of the Senate Committee on Labor and 
Human Resources, 97th Cong., 1st Sess., 924-936 (1981).
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extending coverage to an undefined group of workers who 
plainly do not “load, unload, build, or repair ships.”

All that remains to support the Court’s rewriting of the 
statute is the absence of an expressed intent to withdraw 
pre-1972 coverage. As I have already noted, that intent is 
adequately demonstrated by the changes in the text of the 
statute itself.23 Even if that were not sufficient, however, 
the Court is really objecting to nothing more than a failure to 
mention a single case decided in 1942—Parker v. Motor Boat 
Sales, Inc.—during the hearings or the debates. But when 
one considers the highly unusual facts of that case, it is 
unlikely that any Member of Congress had it in mind and 
virtually inconceivable that Congress would have wanted 
to provide federal coverage for similar future cases. The 
employee in the Parker case—a janitor for a small boat con-
cern located on the James River—was not protected by a 
state workmen’s compensation program for a reason that had 
nothing to do with the character of his employment or the 
place of his injury. The employer did not have the minimum 
number of employees to bring it under the Virginia statute. 
See Motor Boat Sales, Inc. v. Parker, 116 F. 2d 789, 793 
(CA4 1941). The happenstance that the janitor was riding in 
a motorboat at the time of his injury enabled the Court to 
find a basis for sustaining an award under the LHWCA as it 
was then written.24 Even if the presumption that Congress 
understands the legal context in which it legislates justifies 

28 The “status” provision replaced the “unless recovery may validly be 
provided by state law” language that was being construed in Parker and 
Calbeck.

24 In 1942, as it does today, the LHWCA expressly excluded coverage of 
injuries to members of the crew of any vessel and to persons who load or 
unload small boats. See n. 5, supra. Thus, a janitor could not recover on 
the theory that he was a member of the crew of the motorboat, or that he 
helped to load or unload the motorboat. It is difficult to explain the nar-
row category of workmen associated with motorboat operations for whom 
Parker expressed concern or for whom the Court preserves coverage 
today.
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the inference that it remembered this isolated case decided 
three decades earlier, it by no means follows that Congress 
had a duty to disavow the case explicitly in order to give ef-
fect to its otherwise plainly expressed purpose.25

This case presents us with a straightforward problem of 
statutory construction. The Court should begin its analysis 
with the language of the statute itself. “Absent a clearly ex-
pressed legislative intention to the contrary, that language 
must ordinarily be regarded as conclusive.” Consumer 
Product Safety Comm’n v. GTE Sylvania, Inc., 447 U. S. 
102, 108 (1980). In this case the statutory language plainly 
encompasses longshoremen and harbor workers; there is no 
affirmative evidence of a legislative intent to provide cover-
age for any other type of occupation. Surely there is no evi-
dence of an intent to classify the work of a janitor or a builder 
of sewage treatment plants as “maritime employment.”26

26 The Court cites three cases from the Federal District Courts, three 
from the Courts of Appeals, and one from a state appellate court in which 
workers who were not longshoremen or harbor workers were stated to 
have been covered by the LHWCA before 1972. Ante, at 312, n. 21. It 
uses these cases to support its argument that it would have been a radical 
and unsettling change for the 1972 Congress to limit post-1972 coverage to 
people who perform the work of longshoremen and harbor workers. I 
would draw a somewhat different inference. It is hard to believe that 
Congress had in mind such a light sprinkling of cases during the 45-year 
interval between 1927 and 1972 when it spoke of the traditional coverage of 
the Act, especially given Congressman Daniels’ reminder that in 1970 
there were 68,000 injuries to longshoremen. See supra, at 332.

261 note some tension among different components of the Court’s opinion 
with regard to whether the janitor in Parker would be covered after 1972. 
On the one hand, the Court states:
“[B]efore 1972. . . any worker injured upon navigable waters in the course 
of employment was ‘covered . . . without any inquiry into what he was do-
ing (or supposed to be doing) at the time of his injury. . . .’ ” Ante, at 311. 
“We are unable to find any congressional intent to withdraw coverage of 
the LHWCA from those workers injured on navigable waters in the course 
of their employment, and who would have been covered by the Act before 
1972.” Ante, at 315. “Congress . . . assumed that injuries occurring on
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Because the claimant in this case was neither a longshoreman 
nor a harbor worker, I would affirm the judgment of the 
United States Court of Appeals for the Second Circuit.

the actual navigable waters were covered, and would remain covered.” 
Ante, at 319.
On the other hand, it concludes:

“Our holding, of course, extends only to those persons ‘traditionally cov-
ered’ before the 1972 Amendments. We express no opinion whether such 
coverage extends to a worker injured while transiently or fortuitously 
upon actual navigable waters .... Our decision today should not be read 
as exempting water-based workers from the new status test. Rather, our 
holding is simply a recognition that a worker’s performance of his duties 
upon actual navigable waters is necessarily a very important factor . . . .” 
Ante, at 324, n. 34.

Similarly, at one point the Court says “[Congress’] use of ‘employees tra-
ditionally covered’ was intended to refer to those employees included in the 
scope of coverage under Parker, Davis, and Calbeck,” ante at 319-320, but 
at another point it concedes that those very cases were read “not to limit 
LHWCA coverage only to ‘traditional’ maritime activities,” ante, at 312, 
n. 21.

I agree with the Court that the post-1972 Act provides coverage for “tra-
ditional” maritime activities. However, as I have indicated supra, at 
328-335, Congress understood such activities to be those of longshoremen 
and harbor workers, not janitors and construction workers.
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SHEPARD v. NATIONAL LABOR RELATIONS 
BOARD ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 81-1627. Argued December 6, 1982—Decided January 18, 1983

Respondent union entered into a collective-bargaining agreement with 
respondent contractors’ associations and their members prohibiting 
dealings by the contractors with nonunion dump truck operators. 
Petitioner, the owner and operator of a dump truck, who previously had 
not been a member of a union, joined the union under protest and 
paid an initiation fee, dues, and a contribution to a fringe benefit plan. 
Petitioner and one of respondent contractors’ associations then filed 
charges with the National Labor Relations Board, claiming that the 
agreement violated, inter alia, § 8(e) of the National Labor Relations 
Act (Act), which prohibits so-called “hot cargo” contracts. An Adminis-
trative Law Judge held that the union and the contractors had violated 
§ 8(e) by agreeing not to do business with nonunion owner-operators of 
dump trucks, and recommended that the Board issue a cease-and-desist 
order and order the union and the contractors to reimburse the owner-
operators who were compelled to join the union for amounts paid as 
dues, initiation fees, and fringe benefit contributions. The Board af-
firmed and adopted the recommended order except for the reimburse-
ment provision, holding that a reimbursement order would not effectuate 
the remedial policies of the Act. The Court of Appeals enforced the 
Board’s order in all respects.

Held: The Board acted within its authority in deciding that a reimburse-
ment order would not effectuate the policies of the Act. Congress has 
delegated to the Board the power to determine when those policies 
would be effectuated by a particular remedy, and the Board could prop-
erly conclude that a remedy such as reimbursement should be reserved 
for especially egregious situations. There is nothing in the language or 
structure of the Act that requires the Board to reflexively order “com-
plete relief” for every unfair labor practice. Pp. 349-352.

215 U. S. App. D. C. 373, 669 F. 2d 759, affirmed.

Rehn qui st , J., delivered the opinion of the Court, in which Burge r , 
C. J., and Brenna n , Whit e , Marsh al l , Bla ckmun , Powe ll , and Ste -
ven s , JJ., joined. O’Con no r , J., filed a dissenting opinion, post, p. 352.
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Robert F. Gore argued the cause for petitioner. With him 
on the brief was Rex H. Reed.

Edwin S. Kneedler argued the cause for respondent Na-
tional Labor Relations Board. With him on the brief were 
Solicitor General Lee, Deputy Solicitor General Wallace, 
Norton J. Come, and Linda Sher. Richard D. Prochazka 
filed a brief for respondent Building Material and Dump 
Truck Drivers, Teamsters Local 36. Robert W. Bell, Jr., 
filed a brief for respondents Associated General Contractors 
of America et al. William C. Bottger, Jr., and Robert Varde 
Kuenzel filed briefs for respondent California Dump Truck 
Owners Association.*

Justi ce  Rehnquis t  delivered the opinion of the Court.
This case grows out of a labor dispute in the construction 

industry in San Diego County, Cal. The issue is whether the 
National Labor Relations Board was required to provide a 
make-whole remedy for a violation of §8(e) of the National 
Labor Relations Act (Act), 73 Stat. 543, 29 U. S. C. § 158(e), 
which prohibits so-called “hot cargo” contracts.* 1

Petitioner Larry Shepard owns a dump truck, and operates 
it in the San Diego area to haul materials to and from con-
struction sites. Contractors in this area generally hire dump 
truck operators through so called “brokers” on a day-to-day 
basis. Brokers agree with contractors to supply trucks and 
operators, then refer hauling jobs to individual owner-oper-

*J. Albert Woll, Laurence Gold, Michael H. Gottesman, and Jeremiah 
A. Collins filed a brief for the American Federation of Labor and Congress 
of Industrial Organizations as amicus curiae urging affirmance.

1 Section 8(e) provides in pertinent part:
“It shall be an unfair labor practice for any labor organization and any em-
ployer to enter into any contract or agreement. . . whereby such employer 
ceases or refrains or agrees to cease or refrain from handling, using, sell-
ing, transporting or otherwise dealing in any of the products of any em-
ployer, or to cease doing business with any other person, and any contract 
or agreement entered into . . . containing such an agreement shall be to 
such extent unenforcible [sic] and void . . . .” 73 Stat. 543.
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ators such as Shepard. Brokers handle the owner-operators’ 
billing and perform other coordinating services. They re-
ceive commissions based on the amount billed.

Before August 1978, Shepard was not a member of any 
union. In 1977 respondent Building Material and Dump 
Truck Drivers, Teamsters Local 36 (Union), entered into 
a new master collective-bargaining agreement (Agreement) 
with respondent contractors’ associations and their member 
contractors (Contractors). This Agreement accomplished a 
long-sought objective of the Union by prohibiting dealings on 
the part of contractors with nonunion operators. The effect 
of the Agreement was described by the Court of Appeals in 
this language:

“[T]he Union enlisted the aid of the Contractors to in-
sure that only signatory brokers received subcontracts 
and only union truck operators performed hauling serv-
ices for building contractors in the San Diego area. ” 215 
U. S. App. D. C. 373, 376, 669 F. 2d 759, 762 (1981).

In February 1978, Shepard contracted with Terra Truck-
ing Co., a broker that had subscribed to the Agreement, for 
brokerage services. Although Shepard was not a member of 
the Union, he authorized Terra to make deductions from his 
earnings for several purposes, including the fringe benefit 
plan created by the Agreement. Terra deducted the appro-
priate sums when Shepard worked on union jobs and paid 
them to the Union’s fringe benefit funds.

In August 1978, the Union wrote to Terra stating that 
under the Agreement Terra must not deal with seven non-
union owner-operators, including Shepard. Terra informed 
these owner-operators that they would have to join the 
Union or find a new broker. Shepard joined under protest 
and paid an initiation fee and dues.

Shepard and respondent California Dump Truck Own-
ers Association (Association) filed charges with the National 
Labor Relations Board, claiming that the Agreement vio-
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lated both §8(e) and § 8(b)(4) of the Act,2 29 U. S. C. 
§ 158(b)(4), the latter of which prohibits secondary boycotts. 
At the request of the Regional Director of the Board, Shep-
ard filed a new charge alleging only a violation of § 8(e). In 
1979 the Regional Director consolidated the two charges and 
issued a complaint against the Union and the Contractors al-
leging only a violation of § 8(e). After a hearing, an Admin-
istrative Law Judge found that these owner-operators are 
independent contractors rather than employees, and that the 
Union and the Contractors had therefore violated §8(e) by 
agreeing not to do business with nonunion owner-operators. 
The ALJ recommended that the Board issue a cease-and- 
desist order and order the Union and the Contractors to re-
imburse owner-operators who were compelled to join the 
Union for amounts paid as dues, initiation fees, and fringe 
benefit contributions.

The Board affirmed the ALJ’s findings and adopted his rec-
ommended order except for the reimbursement provision. 
The Board stated:

2 Section 8(b)(4), as set forth in 29 U. S. C. § 158(b)(4), provides in perti-
nent part:
“It shall be an unfair labor practice for a labor organization or its agents—

“(4)(i) to engage in, or to induce or encourage any individual employed by 
any person engaged in commerce or in an industry affecting commerce to 
engage in, a strike or a refusal in the course of his employment to use, man-
ufacture, process, transport, or otherwise handle or work on any goods, 
articles, materials, or commodities or to perform any services; or (ii) to 
threaten, coerce, or restrain any person engaged in commerce or in an in-
dustry affecting commerce, where in either case an object thereof is—

“(A) forcing or requiring any employer or selfemployed person to join 
any labor or employer organization or to enter into any agreement which is 
prohibited by subsection (e) of this section;

“(B) forcing or requiring any person to cease using, selling, handling, 
transporting, or otherwise dealing in the products of any other producer, 
processor, or manufacturer, or to cease doing business with any other 
person . . . .”
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“The Board has on one occasion adopted without com-
ment an [ALJ’s] recommended order containing such 
a remedy. Local 814, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America (Santini Brothers, Inc.), 208 NLRB 184, 201 
(1974). In the present case, however, there is insuffi-
cient evidence in the record with respect to alleged 
losses directly attributable to actual coercion by Re-
spondents. Furthermore, we find a reimbursement 
order, typically used to ‘make whole’ employees for vi-
olations of the Act, to be generally overbroad and inap-
propriate in the context of 8(e) violations. We note that 
aggrieved owner-operators engaged in business as inde-
pendent contractors may pursue a damage claim under 
Sec. 303 of the Act. For the foregoing reasons, we find 
that the reimbursement of owner-operators ordered by 
the [ALJ] would not effectuate the remedial policies of 
the Act. See [Carpenters] v. N. L. R. B., 365 U. S. 651 
(1961).” 249 N. L. R. B. 386, n. 2 (1980) (emphasis in 
original).

On petitions for review, the Court of Appeals enforced the 
Board’s order in all respects. It held that “the Board’s ex-
planation is adequate, and that given our limited authority to 
disturb the Board’s exercise of discretion in such matters 
we may not interfere.” 215 U. S. App. D. C., at 380, 669 F. 
2d, at 766. In a similar case involving dump truck owner-
operators and a similar collective-bargaining agreement, the 
Court of Appeals for the Ninth Circuit remanded the case to 
the Board to order reimbursement, or to explain why re-
imbursement would not effectuate the purposes of the Act. 
Joint Council of Teamsters No. 42 v. NLRB, 671 F. 2d 305, 
310-313 (1981). We granted certiorari in this case, 456 U. S. 
970 (1982), and now affirm the judgment of the Court of Ap-
peals for the District of Columbia Circuit.
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The Board’s authority to issue an order in this case is 
granted by § 10(c) of the Act, 49 Stat. 454, as amended, 29 
U. S. C. § 160(c):

“If. . . the Board shall be of the opinion that any person 
named in the complaint has engaged in or is engaging in 
any such unfair labor practice, then the Board . . . shall 
issue ... an order requiring such person to cease and de-
sist from such unfair labor practice, and to take such af-
firmative action including reinstatement of employees 
with or without back pay, as will effectuate the policies 
of this Act.”

Shepard and the Association argue that the Board is re-
quired to order a make-whole remedy in this case. They 
rely on the reasoning of the Ninth Circuit in Joint Council of 
Teamsters No. ^2, supra, that “where money has been col-
lected illegally, the Board should order a refund, absent some 
rational ground for not doing so.” 671 F. 2d, at 310. We 
think the Court of Appeals for the Ninth Circuit took too re-
stricted a view of the Board’s discretion in designing a rem-
edy. We conclude that the Board need not order reimburse-
ment because its conclusion that the policies of the Act would 
not be effectuated by such an order is reasonable.

Congress has delegated to the Board the power to deter-
mine when the policies of the Act would be effectuated by a 
particular remedy. “In fashioning its remedies . . . the 
Board draws on a fund of knowledge and expertise all its 
own, and its choice of remedy must therefore be given special 
respect by reviewing courts.” NLRB v. Gissel Packing Co., 
395 U. S. 575, 612, n. 32 (1969). See Fibreboard Paper 
Products Corp. v. NLRB, 379 U. S. 203, 216 (1964). In this 
case, the Board issued a cease-and-desist order and an order 
requiring the Union and the Contractors to post notices stat-
ing that the illegal portions of the Agreement will not be en-
forced. Shepard insists that the Board should have gone the 
last mile and ordered reimbursement as well.
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The Board justified its action in declining to grant this ad-
ditional remedy by the portion of its order quoted above. 
This explanatory paragraph strikes us as something less than 
a model of precise expository prose. Shortly after the enact-
ment of the National Labor Relations Act, this Court had oc-
casion to remind the Board:

“The administrative process will best be vindicated by 
clarity in its exercise. Since Congress has defined the 
authority of the Board and the procedure by which it 
must be asserted and has charged the federal courts with 
the duty of reviewing the Board’s orders (§ 10(e) and (f)), 
it will avoid needless litigation and make for effective 
and expeditious enforcement of the Board’s order to re-
quire the Board to disclose the basis of its order. We do 
not intend to enter the province that belongs to the 
Board, nor do we do so. All we ask of the Board is to 
give clear indication that it has exercised the discretion 
with which Congress has empowered it.” Phelps Dodge 
Corp. v. NLRB, 313 U. S. 177, 197 (1941).

In this case, we think that the sense of the Board’s ex-
planation is that it has decided to treat cases in which there is 
no finding of “actual” coercion differently from cases in which 
there is such a finding. By actual coercion, the Board appar-
ently means threats, picketing, a strike, or some other form 
of coercion that would amount to a violation of § 8(b)(4). See 
Teamsters v. Morton, 377 U. S. 252, 259 (1964). It can 
scarcely be doubted that the Board could properly conclude 
that a remedy such as reimbursement should be reserved for 
especially egregious situations.

In choosing to accord the limited relief that it did, the 
Board relied on Carpenters v. NLRB, 365 U. S. 651 (1961), in 
which this Court held that a showing of coercion was required 
before the Board could order a union to reimburse dues paid 
to it by workers who were required by an unlawful “closed 
shop” contract to join the union. The Board presumably 
concluded that the reasoning of this case supported, at least
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by analogy, its decision not to award reimbursement. We 
think this conclusion was justifiable.

Congress has provided a judicial damages remedy for ille-
gal secondary activity in § 303 of the Labor Management Re-
lations Act of 1947,3 29 U. S. C. §187. Shepard and the 
Board agree that § 303 provides a remedy only for violations 
of § 8(b)(4) of the Act, which, in turn, requires proof of coer-
cion. Brief for Petitioner 28-37; Brief for Respondent Na-
tional Labor Relations Board 32, n. 19, 38-42. Of course, 
Congress is free to provide a damages remedy for some viola-
tions of federal law, and not for others. It is reasonable for 
the Board to follow the pattern of the Act and order re-
imbursement only where Congress chose to permit damages.

The crux of the argument against the Board’s position 
made by Shepard and the Association is that actual coercion 
is not an element of a § 8(e) violation and therefore should not 
be required as a prerequisite to what they call “complete re-
lief.” Brief for Petitioner 17. But the very way in which 
this argument is framed suggests that its proponents miscon-
ceive the role of the Board. The Board is not a court; it is 
not even a labor court; it is an administrative agency charged 
by Congress with the enforcement and administration of the 
federal labor laws. While a prayer for “complete relief” 
might find a receptive ear in a court of general jurisdiction, it 
is well settled that there are wide differences between ad-
ministrative agencies and courts. See, e. g., FCC v. Potts-
ville Broadcasting Co., 309 U. S. 134, 141-144 (1940). This 

3 Section 303 provides in pertinent part:
“(a) It shall be unlawful, for the purpose of this section only, in an in-

dustry or activity affecting commerce, for any labor organization to en-
gage in any activity or conduct defined as an unfair labor practice in section 
8(b)(4)....

“(b) Whoever shall be injured in his business or property by reason [of] 
any violation of subsection (a) of this section may sue therefor in any dis-
trict court of the United States . . . without respect to the amount in con-
troversy, or in any other court, and shall recover the damages by him sus-
tained and the cost of the suit.” 61 Stat. 158, as amended, 73 Stat. 545.
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Court has said that the Board’s “power to order affirmative 
relief under § 10(c) is merely incidental to the primary pur-
pose of Congress to stop and to prevent unfair labor prac-
tices. Congress did not establish a general scheme authoriz-
ing the Board to award full compensatory damages for 
injuries caused by wrongful conduct.” Automobile Workers 
v. Russell, 356 U. S. 634, 642-643 (1958).

We find nothing in the language or structure of the Act 
that requires the Board to reflexively order that which a 
complaining party may regard as “complete relief” for every 
unfair labor practice. We are satisfied for the reasons here-
tofore stated that the Board acted within its authority in de-
ciding that a reimbursement order in this case would not ef-
fectuate the policies of the Act. The judgment of the Court 
of Appeals is therefore

Affirmed.
Justi ce  O’Conn or , dissenting.
I agree with the Court that the National Labor Relations 

Board (NLRB) could reasonably determine in this case that 
reimbursing the petitioner is not necessary to effectuate the 
objectives of the National Labor Relations Act (Act). My 
disagreement is with the Court’s conclusion that the Board 
provided an adequate explanation for its decision. The 
Board offered three reasons for its conclusion that reimburs-
ing the petitioner would not effectuate the purposes of the 
Act. Each of its stated reasons was in error or inadequate to 
justify its conclusion. I would therefore remand the case to 
the Board in order to give it an opportunity to determine the 
appropriateness of reimbursement in light of the Court’s 
opinion.

A brief review of the facts is useful in understanding the 
inadequacy of the Board’s explanation for its decision.

For over a decade, there has been a dispute between re-
spondent Building Material and Dump Truck Drivers, Team-
sters Local 36 (Union), and respondent California Dump 
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Truck Owners Association (Association) over the availability 
of hauling jobs for nonunion truck operators. In June 1977, 
three contractors’ associations, which are respondents in this 
case (Contractors), entered into a new master labor agree-
ment (Agreement) with the Union which required signatory 
contractors to transport “all materials ... to or from or on 
the site of the work by workmen furnished by the appropri-
ate craft [union] . . . .” App. 10. The Agreement also re-
quired contractors to obtain the services of dump truck oper-
ators only through brokers who had signed an agreement 
with the Union and provided for penalties for contractors 
who failed to comply. Thus through the Agreement the 
Union required the Contractors to ensure that only signatory 
brokers received subcontracts for hauling and that only union 
operators performed hauling services.

Petitioner Larry Shepard is a self-employed dump truck 
operator. He accepted referrals from the Terra Trucking 
Co., a broker. In February 1978, Shepard entered into a 
subhaul agreement with Terra, under which the broker was 
authorized to make deductions from his earnings for a num-
ber of purposes, including “payroll benefits as required by 
the Union Agreement.” Id., at 22. When Shepard worked 
on union jobs, Terra deducted the appropriate amounts for 
payment to the Union’s benefit funds.

Terra signed the Agreement and was therefore required to 
refer only union operators to contractors. In August 1978, 
Terra’s president, Fred ReCupido, received a letter from the 
Union stating that seven of Terra’s “employees,” including 
Shepard, were not members in good standing of the Union. 
The letter requested that the seven be “removed from 
[Terra’s] employ and not be rehired until properly cleared by 
[the Union].” Id., at 27. ReCupido told the seven they 
would have to join the Union by September 5, 1978, if they 
wished to work through Terra. Shepard joined the Union 
in September 1978, and paid initiation fees and union dues 
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“under protest,” on advice of counsel. Some of the other op-
erators named in the Union’s letter also joined at that time.

On August 25, 1978, Shepard’s counsel filed unfair labor 
practice charges on behalf of Terra’s nonunion operators al-
leging violations of both § 8(b)(4) of the Act, 29 U. S. C. 
§ 158(b)(4)—the prohibition against secondary boycotts—and 
§ 8(e), 29 U. S. C. § 158(e), the hot cargo provision. At the 
request of the Regional Director of the Board, those charges 
were withdrawn and replaced in October 1978 by charges al-
leging only a § 8(e) violation. The Regional Director joined 
Shepard’s unfair labor practice charge with charges previ-
ously filed by the Association and issued a consolidated com-
plaint against the Union and the Contractors alleging that 
the Agreement violated § 8(e).

After trial, an Administrative Law Judge found that the 
Union and the Contractors violated § 8(e) by agreeing not to 
do business with nonunion operators and their brokers. He 
found that since 1965, the Union had brought economic pres-
sure against the Contractors in order “to achieve its goal of 
unionization of owner-operators,” and that the Agreement 
was “part of the Union’s continuing efforts to achieve its goal 
. . . .” 249 N. L. R. B. 386, 393 (1980).

The ALJ found that “Shepard joined the Union because of 
the letter Local 36 sent ReCupido.” Id., at 391. In addition 
to this specific finding, the ALJ made findings concerning an-
other incident1 and stated that “union membership of owner-
operators, resulted from illegal provisions of the [Agree-
ment].” Zd., at 394. *

‘The ALJ found that in November 1977, the Kissinger Trucking Co., a 
broker, entered into an agreement with a contractor, the Penhall Co., to 
supply hauling services. Shortly thereafter, Kissinger’s manager was in-
formed by Penhall’s superintendent that the Union had said that Kissinger 
should be replaced because it was referring nonunion operators. Kissin-
ger lost the contract with Penhall and subsequently signed the 1977 Agree-
ment. 249 N. L. R. B., at 390.
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The ALJ recommended that the Board issue a cease-and- 
desist order and require that notices of its ruling be posted 
conspicuously. In addition, the ALJ recommended that the 
Union and the Contractors be required to reimburse oper-
ators for payments to the Union. Id., at 395.2

The Board upheld the ALJ’s findings and conclusions but 
deleted his “make-whole” reimbursement order. The Board 
stated its reasons for doing so in a footnote which reads in 
relevant part:

“[T]here is insufficient evidence in the record with re-
spect to alleged losses directly attributable to actual 
coercion by [the Union and the Contractors]. Further-
more, we find a reimbursement order, typically used to 
“make whole” employees for violations of the Act, to 
be generally overbroad and inappropriate in the con-
text of 8(e) violations. We note that aggrieved owner-
operators engaged in business as independent contractors 
may pursue a damage claim under Sec. 303 of the Act. 
For the foregoing reasons, we find that the reimburse-
ment of owner-operators ordered by the Administrative 
Law Judge would not effectuate the remedial policies of 
the Act. See [Carpenters] n . N. L. R. B., 365 U. S. 
651 (1961).” Id., at 386, n. 2 (emphasis in original).

The United States Court of Appeals for the District of Co-
lumbia Circuit upheld the Board’s refusal to order reimburse-
ment, rejecting the contentions that the Board had failed to 
explain its decision adequately and that the relief ordered 

2 The recommended order, which was omitted from publication, would 
have required the Union and the Contractors “[j Jointly and severally [to] 
make whole all owner-operators ... for all dues, initiation fees, assess-
ments, and contributions to trust funds which . . . said owner-operators 
paid to [the] Union or its trust fund as a result of enforcement of the [ille-
gal] provisions of the . . . Agreement.” Building Material and Dump 
Truck Drivers, Teamsters Local Union No. 36, International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers of America, No. 
21-CE-197, slip op., at 18 (NLRB, Oct. 30, 1979).
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was insufficient as a matter of law. 215 U. S. App. D. C. 
373, 380, 669 F. 2d 759, 766 (1981).

II

The broad language of § 10(c) of the Act, 29 U. S. C. 
§ 160(c), compels the conclusion that the Board has the au-
thority to order restitution of money unlawfully collected by 
a union, regardless of whether the money was collected from 
employees or other persons.3 See Virginia Electric & 
Power Co. v. NLRB, 319 U. S. 533 (1943). Indeed, in a pro-
ceeding very similar to the instant case, the Board ordered 
reimbursement of independent owner-operators who joined a 
union as a result of the union’s successful efforts to coerce an 
employer to enter into and enforce a hot cargo agreement. 
Local 814, International Brotherhood of Teamsters, Chauf-
feurs, Warehousemen and Helpers of America (Santini 
Brothers, Inc.), 208 N. L. R. B. 184 (1974), enf’d, 178 U. S. 
App. D. C. 223, 546 F. 2d 989 (1976), cert, denied, 434 U. S. 
818 (1977).

The Board’s first reason for denying reimbursement was 
that it found that there was “insufficient evidence in the 
record with respect to alleged losses directly attributable 
to coercion by [the Union and the Contractors].” There 
is however, ample evidence, as found by the ALJ, that 
Shepard and other Terra owner-operators joined the 
Union and paid initiation fees and dues,4 against their 

81 express no opinion as to whether the Board could, as the ALJ recom-
mended here, require an employer to reimburse employees or independent 
contractors for funds unlawfully collected by a union with the acquiesence 
of the employer.

4 Because Shepard signed the subhaul agreement, which authorized 
Terra to make deductions from his earnings for payments to the Union’s 
benefit funds, prior to the Union’s efforts to enforce the illegal provisions of 
the Agreement, it is not clear whether his payments to the benefit funds 
should be attributed to the Union’s attempts to enforce the hot cargo 
provision.
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will, as a result of the Union’s effort to enforce an agreement 
which violated § 8(e).

The Board’s second reason, that a reimbursement order is 
“generally overbroad and inappropriate in the context of 8(e) 
violations,” cannot withstand scrutiny. Although it would 
be inappropriate to order reimbursement of persons who 
would have made payments to a union regardless of whether 
it had attempted to enforce an illegal provision, an order re-
quiring that Shepard be reimbursed for the initiation fees and 
dues he paid to the Union would not be “overbroad and inap-
propriate” in light of the AL J’s finding that Shepard joined 
the Union as a result of the Union’s effort to enforce the hot 
cargo provision. Cf. Carpenters v. NLRB, 365 U. S. 651 
(1961).

As its third reason for refusing to order reimbursement, 
the Board stated that the owner-operators “may pursue a 
damage claim under Sec. 303 of the Act.” But as the Board 
conceded, § 303 by its terms only creates a damages remedy 
for persons harmed by a § 8(b)(4) violation, not a § 8(e) viola-
tion. Ante, at 351. See Connell Construction Co. v. Plumb-
ers & Steamfitters, 421 U. S. 616, 649, n. 9 (1975) (Stewart, 
J., dissenting). Thus in the absence of a finding of a § 8(b)(4) 
violation, petitioner could not successfully pursue a §303 
action.

It is true that the Court “will uphold a decision of less than 
ideal clarity if the agency’s [reasons] may reasonably be dis-
cerned.” Bowman Transportation, Inc. v. Arkansas-Best 
Freight System, Inc., 419 U. S. 281, 286 (1974) (citation omit-
ted). But as the Court ruled in SEC v. Chenery Corp., 318 
U. S. 80, 95 (1943), “[a]n administrative order cannot be up-
held unless the grounds upon which the agency acted in ex-
ercising its powers were those upon which its action can be 
sustained.” See FPC v. Texaco Inc., 417 U. S. 380, 397 
(1974). The Board’s order in this case simply does not sup-
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port its denial of reimbursement.5 I would therefore re-
verse the judgment of the Court of Appeals and remand this 
case to allow the Board to consider whether reimbursement 
of any or all of the funds paid to the Union by the petitioner is 
necessary to effectuate the Act’s prohibition against hot 
cargo agreements. See NLRB v. Food Store Employees, 
417 U. S. 1 (1974).

6 Unlike the majority, I do not believe that it can reasonably be dis-
cerned from the terse footnote quoted above that the Board has barred re-
imbursement in cases in which there is no finding of a § 8(b)(4) violation 
because “reimbursement should be reserved for especially egregious situa-
tions.” Ante, at 350.
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No. 81-1214. Argued November 10, 1982—Decided January 19, 1983

A Missouri statute provides that any person who commits any felony under 
the laws of the State through the use of a dangerous or deadly weapon is 
also guilty of the crime of armed criminal action punishable by imprison-
ment for not less than three years, which punishment shall be in addition 
to any punishment provided by law for the felony. Another Missouri 
statute provides that any person convicted of the felony of first-degree 
robbery by means of a dangerous and deadly weapon shall be punished 
by imprisonment for not less than five years. Respondent, as the result 
of a robbery of a supermarket in which he used a revolver, was convicted 
in a Missouri state court of both first-degree robbery and armed criminal 
action, and pursuant to the statutes was sentenced to concurrent prison 
terms of 10 years for robbery and 15 years for armed criminal action. 
The Missouri Court of Appeals reversed respondent’s conviction and sen-
tence for armed criminal action on the ground that his sentence for both 
robbery and armed criminal action violated the protection against multi-
ple punishments for the same offense provided by the Double Jeopardy 
Clause of the Fifth Amendment as made applicable to the states by the 
Fourteenth Amendment. The court construed the robbery and armed 
criminal action statutes as defining the “same offense” under the test an-
nounced in Blockburger v. United States, 284 U. S. 299, i. e., where the 
same act or transaction constitutes a violation of two distinct statutes, 
the test for determining whether there are two offenses or only one, is 
whether each statute requires proof of a fact which the other does not.

Held: Respondent’s conviction and sentence for both armed criminal action 
and first-degree robbery in a single trial did not violate the Double Jeop-
ardy Clause. Pp. 365-369.

(a) With respect to cumulative sentences imposed in a single trial, 
the Double Jeopardy Clause does no more than prevent the sentencing 
court from prescribing greater punishment than the legislature in-
tended. Pp. 365-368.

(b) Simply because two criminal statutes may be construed to pro-
scribe the same conduct under the Blockburger test does not mean that 
the Double Jeopardy Clause precludes the imposition, in a single trial, of 
cumulative punishments pursuant to those statutes. Whalen v. United 
States, 445 U. S. 684; Albemaz v. United States, 450 U. S. 333. The 
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rule of statutory construction whereby cumulative punishments are not 
permitted “in the absence of a clear indication of contrary legislative in-
tent,” Whalen, supra, at 692, is not a constitutional rule requiring courts 
to negate clearly expressed legislative intent. Accordingly, where, as 
here, a legislature specifically authorizes cumulative punishment under 
two statutes, regardless of whether those statutes proscribe the “same” 
conduct under Blockburger, a court’s task of statutory construction is 
at an end and the prosecution may seek and the trial court or jury 
may impose cumulative punishment under such statutes in a single trial. 
Pp. 368-369.

622 S. W. 2d 374, vacated and remanded.

Burg er , C. J., delivered the opinion of the Court, in which Bren na n , 
Whit e , Bla ckmu n , Pow el l , Rehn qu ist , and O’Conn or , JJ., joined. 
Mars hal l , J., filed a dissenting opinion, in which Ste ven s , J., joined, 
post, p. 369.

Philip M. Koppe, Assistant Attorney General of Missouri, 
argued the cause for petitioner. With him on the brief were 
John Ashcroft, Attorney General, and Steven W. Garrett, As-
sistant Attorney General.

Gary L. Gardner argued the cause for respondent. With 
him on the brief was James W. Fletcher*

Chief  Justic e  Burg er  delivered the opinion of the Court.
We granted certiorari to consider whether the prosecution 

and conviction of a criminal defendant in a single trial on both 
a charge of “armed criminal action” and a charge of first- 
degree robbery—the underlying felony—violates the Double 
Jeopardy Clause of the Fifth Amendment.

I
On the evening of November 24, 1978, respondent and two 

accomplices entered an A & P supermarket in Kansas City, 

*Briefs of amici curiae urging reversal were filed by Solicitor General 
Lee, Assistant Attorney General Jensen, Deputy Solicitor General Frey, 
Elliott Schulder, and Mervyn Hamburg for the United States; and by Wil-
liam L. Cahalan, Edward Reilly Wilson, and Timothy A. Baughman for 
the Wayne County Prosecutor’s Office. .
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Missouri. Respondent entered the store manager’s office 
and ordered the manager, at gunpoint, to open two safes. 
While the manager was complying with the demands of the 
robbers, respondent struck him twice with the butt of his re-
volver. While the robbery was in progress, an employee 
who drove in front of the store observed the robbery and 
went to a nearby bank to alert an off-duty police officer. 
That officer arrived at the front of the store and ordered the 
three men to stop. Respondent fired a shot at the officer 
and the officer returned the fire but the trio escaped.

Respondent and his accomplices were apprehended. In 
addition to being positively identified by the store manager 
and the police officer at trial and in a lineup, respondent made 
an oral and written confession which was admitted in evi-
dence. At his trial, respondent offered no direct evidence 
and was convicted of robbery in the first degree, armed crim-
inal action, and assault with malice.

Missouri’s statute proscribing robbery in the first degree, 
Mo. Rev. Stat. §560.120 (1969), provides:

“Every person who shall be convicted of feloniously 
taking the property of another from his person, or in his 
presence, and against his will, by violence to his person, 
or by putting him in fear of some immediate injury to his 
person; or who shall be convicted of feloniously taking 
the property of another from the person of his wife, ser-
vant, clerk or agent, in charge thereof, and against the 
will of such wife, servant, clerk or agent by violence to 
the person of such wife, servant, clerk or agent, or by 
putting him or her in fear of some immediate injury to 
his or her person, shall be adjudged guilty of robbery in 
the first degree.”

Missouri Rev. Stat. §560.135 (Supp. 1975) prescribes the 
punishment for robbery in the first degree and provides in 
pertinent part:
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“Every person convicted of robbery in the first degree 
by means of a dangerous and deadly weapon and every 
person convicted of robbery in the first degree by any 
other means shall be punished by imprisonment by the 
division of corrections for not less than five years . . . .”

Missouri Rev. Stat. §559.225 (Supp. 1976) proscribes 
armed criminal action and provides in pertinent part:

“[A]ny person who commits any felony under the laws of 
this state by, with, or through the use, assistance, or aid 
of a dangerous or deadly weapon is also guilty of the 
crime of armed criminal action and, upon conviction, 
shall be punished by imprisonment by the division of cor-
rections for a term of not less than three years. The 
punishment imposed pursuant to this subsection shall be 
in addition to any punishment provided by law for the 
crime committed by, with, or through the use, assist-
ance, or aid of a dangerous or deadly weapon. No per-
son convicted under this subsection shall be eligible for 
parole, probation, conditional release or suspended im-
position or execution of sentence for a period of three 
calendar years.”

Pursuant to these statutes respondent was sentenced to 
concurrent terms of (a) 10 years’ imprisonment for the rob-
bery; (b) 15 years for armed criminal action; and (c) to a con-
secutive term of 5 years’ imprisonment for assault, for a total 
of 20 years.

On appeal to the Missouri Court of Appeals, respondent 
claimed that his sentence for both robbery in the first degree 
and armed criminal action violated the Double Jeopardy 
Clause of the Fifth Amendment of the United States Con-
stitution made applicable to the states by the Fourteenth 
Amendment. The Missouri Court of Appeals agreed and 
reversed respondent’s conviction and 15-year sentence for 
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armed criminal action. 622 S. W. 2d 374 (1981). The Court 
of Appeals relied entirely upon the holding of the Missouri 
Supreme Court opinions in State v. Haggard, 619 S. W. 2d 
44 (1981); Sours v. State, 593 S. W. 2d 208 (Sours I), va-
cated and remanded, 446 U. S. 962 (1980); and Sours v. 
State, 603 S. W. 2d 592 (1980) (Sours II), cert, denied, 449 
U. S. 1131 (1981). The State’s timely alternative motion 
for rehearing or transfer to the Missouri Supreme Court was 
denied by the Court of Appeals on September 15, 1981. The 
Missouri Supreme Court denied review on November 10, 
1981.

We granted certiorari, 456 U. S. 914 (1982), and we vacate 
and remand.

II
The Missouri Supreme Court first adopted its challenged 

approach to the Double Jeopardy issue now before us in 
Sours I, supra.1 In that case, as here, the defendant was 
convicted and sentenced separately for robbery in the first 
degree and armed criminal action based on the robbery. 
The Missouri Supreme Court concluded that under the test 
announced in Blockburger v. United States, 284 U. S. 299 
(1932), armed criminal action and any underlying offense are 
the “same offense” under the Fifth Amendment’s Double 
Jeopardy Clause. That court acknowledged that the Mis-
souri Legislature had expressed its clear intent that a de-

1 In Sours I, the Missouri Supreme Court noted that the double jeopardy 
provision in the Missouri Constitution, Art. I, § 19, “has been interpreted 
to apply ‘only where there has been an acquittal of the defendant by the 
jury.’ ” 593 S. W. 2d, at 211, quoting Murray v. State, 475 S. W. 2d 67, 70 
(Mo. 1972). Clearly, it is the Double Jeopardy Clause of the Fifth Amend-
ment, and not Missouri’s double jeopardy provision, that is relied upon by 
the Missouri Supreme Court in these cases.

When the issue first arose, the Missouri Supreme Court took the position 
that multiple convictions for both armed criminal action and the underlying 
felony did not violate the Double Jeopardy Clause. State v. Treadway, 
558 S. W. 2d 646 (1977), cert, denied, 439 U. S. 838 (1978); State v. Valen-
tine, 584 S. W. 2d 92 (1979).
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fendant should be subject to conviction and sentence under 
the armed criminal action statute in addition to any convic-
tion and sentence for the underlying felony. 593 S. W. 2d, 
at 216. The court nevertheless held that the Double Jeop-
ardy Clause “prohibits imposing punishment for both armed 
criminal action and for the underlying felony.” Id., at 223 
(footnote omitted). It then set aside the defendant’s convic-
tion for armed criminal action.2

When the State sought review here in Sours I, we re-
manded the case for reconsideration in light of our holding in 
Whalen v. United States, 445 U. S. 684 (1980). Missouri v. 
Sours, 446 U. S. 962 (1980). On remand, in Sours II, supra, 
the Missouri Supreme Court adhered to its previous ruling 
that armed criminal action and the underlying felony are 
the “same offense” and that the Double Jeopardy Clause 
bars separate punishment of a defendant for each offense, 
notwithstanding the acknowledged intent of the legislature 
to impose two separate punishments for the two defined 
offenses.3

Most recently, in State v. Haggard, supra, the Missouri 
Supreme Court reexamined its decisions in Sours I, supra, 
and Sours II, supra, in light of our 1981 holding in Albemaz 
v. United States, 450 U. S. 333.4 The Missouri court, how-
ever, remained unpersuaded, stating:

2 The Missouri Supreme Court has recently made clear that “in order to 
establish uniformity of sentencing in Sours type cases, the armed criminal 
action sentence should be reversed in all instances. [W]e are convinced 
that in the historical background of the armed criminal action statute, the 
net effect of such statute is to enhance (in pure sense of enlarging) the pen-
alty assessed for the underlying felony .... The attempt to enhance or 
enlarge having failed because of being phrased in terms of separate crime 
or offense and in our opinion thereby violative of the constitutional prohi-
bition against double jeopardy, we are left with only the penalty assessed 
on the underlying felony.” State v. Kane, 629 S. W. 2d 372, 377 (1982).

3 The State’s petition for writ of certiorari in Sours II was denied. 
Just ice  Blac kmun  and Just ice  Rehn qui st  would have dismissed the 
petition as moot. Missouri v. Sours, 449 U. S. 1131 (1981).

4 Subsequent to the Missouri Supreme Court’s decision on remand in 
Sours II, the Missouri Supreme Court, as well as the three districts of the
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“Until such time as the Supreme Court of the United 
States declares clearly and unequivocally that the Dou-
ble Jeopardy Clause of the Fifth Amendment to the 
United States Constitution does not apply to the legisla-
tive branch of government, we cannot do other than 
what we perceive to be our duty to refuse to enforce mul-
tiple punishments for the same offense arising out of a 
single transaction.” 619 S. W. 2d, at 51.

This view manifests a misreading of our cases on the meaning 
of the Double Jeopardy Clause of the Fifth Amendment; we 
need hardly go so far as suggested to decide that a legislature 
constitutionally can prescribe cumulative punishments for vi-
olation of its first-degree robbery statute and its armed crim-
inal action statute.

Ill
The Double Jeopardy Clause is cast explicitly in terms of 

being “twice put in jeopardy.” We have consistently inter-
preted it “‘to protect an individual from being subjected to 
the hazards of trial and possible conviction more than once for 
an alleged offense.’” Burks v. United States, 437 U. S. 1,11 
(1978), quoting Green v. United States, 355 U. S. 184, 187 
(1957). Because respondent has been subjected to only one 
trial, it is not contended that his right to be free from multi-
ple trials for the same offense has been violated. Rather, 
the Missouri court vacated respondent’s conviction for armed

Missouri Court of Appeals, began reversing convictions for armed criminal 
action in a number of cases. The State, in most instances, sought review 
by certiorari from this Court. In response to those petitions, this Court 
repeatedly granted certiorari and vacated decisions that had reversed con-
victions for armed criminal action on the basis of Sours II. See, e. g., Mis-
souri v. Counselman, 450 U. S. 990 (1981). The orders from this Court in 
every case read substantially the same: “Certiorari granted, judgments va-
cated, and cases remanded for further consideration in light of Albemaz v. 
United States, ante, p. 333.” Ibid. The Missouri Supreme Court chose 
Haggard “as the vehicle for accomplishing the reexamination ‘in light of 
Albemaz.'M 619 S. W. 2d, at 49.
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criminal action because of the statements of this Court that 
the Double Jeopardy Clause also “protects against multiple 
punishments for the same offense.” North Carolina v. 
Pearce, 395 U. S. 711, 717 (1969). Particularly in light of 
recent precedents of this Court, it is clear that the Missouri 
Supreme Court has misperceived the nature of the Double 
Jeopardy Clause’s protection against multiple punishments. 
With respect to cumulative sentences imposed in a single 
trial, the Double Jeopardy Clause does no more than prevent 
the sentencing court from prescribing greater punishment 
than the legislature intended.

In Whalen v. United States, supra, we addressed the ques-
tion whether cumulative punishments for the offenses of rape 
and of killing the same victim in the perpetration of the crime 
of rape was contrary to federal statutory and constitutional 
law. A divided Court relied on Blockburger v. United 
States, 284 U. S. 299 (1932), in holding that the two statutes 
in controversy proscribed the “same” offense. The opinion 
in Blockburger stated:

“The applicable rule is that where the same act or trans-
action constitutes a violation of two distinct statutory 
provisions, the test to be applied to determine whether 
there are two offenses or only one, is whether each pro-
vision requires proof of a fact which the other does not.” 
Id., at 304.

In Whalen we also noted that Blockburger established a 
rule of statutory construction in these terms:

“The assumption underlying the rule is that Congress 
ordinarily does not intend to punish the same offense 
under two different statutes. Accordingly, where two 
statutory provisions proscribe the ‘same offense,’ they 
are construed not to authorize cumulative punishments 
in the absence of a clear indication of contrary legisla-
tive intent.” 445 U. S., at 691-692 (emphasis added).
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We went on to emphasize the qualification on that rule:
“[W]here the offenses are the same . . . cumulative sen-
tences are not permitted, unless elsewhere specially au-
thorized by Congress.” Id., at 693 (emphasis added).

It is clear, therefore, that the result in Whalen turned on 
the fact that the Court saw no “clear indication of contrary 
legislative intent.” Accordingly, under the rule of statutory 
construction, we held that cumulative punishment could not 
be imposed under the two statutes.

In Albemaz v. United States, 450 U. S. 333 (1981), we ad-
dressed the issue whether a defendant could be cumulatively 
punished in a single trial for conspiracy to import marihuana 
and conspiracy to distribute marihuana. There, in contrast 
to Whalen, we concluded that the two statutes did not pro-
scribe the “same” offense in the sense that “ ‘each provision 
requires proof of a fact [that] the other does not.’” 450U. S.,at 
339, quoting Blockburger, supra, at 304. We might well have 
stopped at that point and upheld the petitioners’ cumulative 
punishments under the challenged statutes since cumulative 
punishment can presumptively be assessed after conviction 
for two offenses that are not the “same” under Blockburger. 
See, e. g., American Tobacco Co. v. United States, 328 U. S. 
781 (1946). However, we went on to state that because

“[t]he Blockburger test is a ‘rule of statutory construc-
tion,’ and because it serves as a means of discerning con-
gressional purpose the rule should not be controlling 
where, for example, there is a clear indication of con-
trary legislative intent.” Albemaz v. United States, 
450 U. S., at 340 (emphasis added).

We found “[n]othing ... in the legislative history which . . . 
discloses an intent contrary to the presumption which should 
be accorded to these statutes after application of the Block-
burger test.” Ibid. We concluded our discussion of the im-
pact of clear legislative intent on the Whalen rule of statutory 
construction with this language:
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“[T]he question of what punishments are constitutionally 
permissible is no different from the question of what 
punishments the Legislative Branch intended to be im-
posed. Where Congress intended, as it did here, to im-
pose multiple punishments, imposition of such sen-
tences does not violate the Constitution.” 450 U. S., at 
344 (emphasis added) (footnote omitted).

Here, the Missouri Supreme Court has construed the two 
statutes at issue as defining the same crime. In addition, 
the Missouri Supreme Court has recognized that the legisla-
ture intended that punishment for violations of the statutes 
be cumulative. We are bound to accept the Missouri court’s 
construction of that State’s statutes. See O'Brien v. Skin-
ner, 414 U. S. 524, 531 (1974). However, we are not bound 
by the Missouri Supreme Court’s legal conclusion that these 
two statutes violate the Double Jeopardy Clause, and we re-
ject its legal conclusion.

Our analysis and reasoning in Whalen and Albemaz lead 
inescapably to the conclusion that simply because two crimi-
nal statutes may be construed to proscribe the same con-
duct under the Blockburger test does not mean that the 
Double Jeopardy Clause precludes the imposition, in a single 
trial, of cumulative punishments pursuant to those statutes. 
The rule of statutory construction noted in Whalen is not a 
constitutional rule requiring courts to negate clearly ex-
pressed legislative intent. Thus far, we have utilized that 
rule only to limit a federal court’s power to impose con-
victions and punishments when the will of Congress is not 
clear. Here, the Missouri Legislature has made its intent 
crystal clear. Legislatures, not courts, prescribe the scope 
of punishments.6

Where, as here, a legislature specifically authorizes cumu-
lative punishment under two statutes, regardless of whether 
those two statutes proscribe the “same” conduct under Block-

This case presents only issues under the Double Jeopardy Clause. 
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burger, a court’s task of statutory construction is at an end 
and the prosecutor may seek and the trial court or jury may 
impose cumulative punishment under such statutes in a sin-
gle trial.

Accordingly, the judgment of the Court of Appeals of Mis-
souri, Western District, is vacated, and the case is remanded 
for further proceedings not inconsistent with this opinion.

So ordered.

Justi ce  Mars hal l , with whom Just ice  Stevens  joins, 
dissenting.

The Double Jeopardy Clause forbids either multiple pros-
ecutions or multiple punishment for “the same offence.” 
See, e. g., North Carolina v. Pearce, 395 U. S. 711, 717-718 
(1969); United States v. Benz, 282 U. S. 304, 307-308 (1931); 
Ex parte Lange, 18 Wall. 163,169,173-175 (1874). Respond-
ent was convicted of both armed criminal action and the 
lesser included offense of first-degree robbery, and he was 
sentenced for both crimes. Had respondent been tried for 
these two crimes in separate trials, he would plainly have 
been subjected to multiple prosecutions for “the same of-
fence” in violation of the Double Jeopardy Clause.1 See 
Harris v. Oklahoma, 433 U. S. 682 (1977) (per curiam); 
Brown v. Ohio, 432 U. S. 161 (1977). For the reasons stated 
below, I do not believe that the phrase “the same offence” 
should be interpreted to mean one thing for purposes of the 
prohibition against multiple prosecutions and something else 
for purposes of the prohibition against multiple punishment.

First-degree robbery and armed criminal action constitute 
the same offense under the test set forth in Blockburger v. 
United States, 284 U. S. 299, 304 (1932). To punish re-
spondent for first-degree robbery, the State was not required 

1 The Double Jeopardy Clause would have forbidden multiple prosecu-
tions regardless of which charge was brought first, and regardless of 
whether the first trial ended in a conviction or an acquittal.
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to prove a single fact in addition to what it had to prove to 
punish him for armed criminal action.2 The punishment im-
posed for first-degree robbery was not predicated upon proof 
of any act, state of mind, or result different from that re-
quired to establish armed criminal action. Respondent was 
thus punished twice for the elements of first-degree robbery: 
once when he was convicted and sentenced for that crime, 
and again when he was convicted and sentenced for armed 
criminal action.

A State has wide latitude to define crimes and to prescribe 
the punishment for a given crime. For example, a State is 
free to prescribe two different punishments (e. g., a fine and 
a prison term) for a single offense. But the Constitution 
does not permit a State to punish as two crimes conduct that 
constitutes only one “offence” within the meaning of the Dou-
ble Jeopardy Clause. For whenever a person is subjected to 
the risk that he will be convicted of a crime under state law, 
he is “put in jeopardy of life or limb.” If the prohibition 
against being “twice put in jeopardy” for “the same offence” 
is to have any real meaning, a State cannot be allowed to con-

2 Under Blockburger “the test to be applied to determine whether there 
are two offenses or only one, is whether each provision requires proof of a 
fact which the other does not.” 284 U. S., at 304. Missouri law defines 
first-degree robbery as the felonious taking of property of another from his 
person, or in his presence, by violence or threat of violence. Mo. Rev. 
Stat. §560.120 (1969). Armed criminal action is the commission of a fel-
ony with a dangerous or deadly weapon. Mo. Rev. Stat. § 559.225 (Supp. 
1976). Although the underlying felony necessary to obtain a conviction for 
armed criminal action need not be first-degree robbery, the Missouri 
courts have properly recognized that the theoretical possibility that the 
underlying felony could be some felony other than first-degree robbery is 
irrelevant for purposes of the Double Jeopardy Clause where no other 
underlying felony is in fact charged. Sours v. State, 593 S. W. 2d 208, 
217-220 (Mo.), vacated and remanded, 446 U. S. 962 (1980). Cf. Harris v. 
Oklahoma, 433 U. S. 682 (1977) (defendant cannot be subjected to multiple 
prosecutions for felony murder and robbery with firearms where the felony 
underlying the felony-murder charge was robbery with firearms). Peti-
tioner makes no argument to the contrary.
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vict a defendant two, three, or more times simply by enacting 
separate statutory provisions defining nominally distinct 
crimes. If the Double Jeopardy Clause imposed no restric-
tions on a legislature’s power to authorize multiple punish-
ment, there would be no limit to the number of convictions 
that a State could obtain on the basis of the same act, state of 
mind, and result. A State would be free to create substan-
tively identical crimes differing only in name, or to create a 
series of greater and lesser included offenses, with the first 
crime a lesser included offense of the second, the second a 
lesser included offense of the third, and so on.3

Contrary to the assertion of the United States in its ami-
cus brief, Brief for United States as Amicus Curiae 18-19, 
the entry of two convictions and the imposition of two sen-
tences cannot be justified on the ground that the legislature 
could have simply created one crime but prescribed harsher 
punishment for that crime. This argument incorrectly as-
sumes that the total sentence imposed is all that matters, and 
that the number of convictions that can be obtained is of no 

3 Although the majority relies on a passage in Albemaz v. United States, 
450 U. S. 333,344 (1981), which states that cumulative punishment does not 
violate the Constitution so long as it is authorized by the legislature, ante, 
at 367-368, that passage is clearly dicta. The Court held in Albemaz that 
the two crimes at issue did not constitute the same offense under the 
Blockburger test, 450 U. S., at 339, because each required proof of a fact 
which the other did not. Albemaz simply did not involve the question 
whether the Double Jeopardy Clause forbids multiple punishment for two 
crimes that do constitute the same offense under the Blockburger test.

Whalen v. United States, 445 U. S. 684 (1980), on which the Court also 
relies, ante, at 366-367, likewise did not decide this question. Whalen 
held that, “in the absence of a clear indication of contrary legislative in-
tent,” 445 U. S., at 692, a defendant cannot be subjected to multiple punish-
ment for two crimes that constitute the same offense under Blockburger. 
The Court had no occasion to decide, and it did not decide, whether multi-
ple punishment for two such crimes can be imposed if clearly authorized by 
the legislature. See 445 U. S., at 689 (“The Double Jeopardy Clause at the 
very least precludes federal courts from imposing consecutive sentences 
unless authorized by Congress to do so”) (emphasis supplied).
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relevance to the concerns underlying the Double Jeopardy 
Clause.

When multiple charges are brought, the defendant is “put 
in jeopardy” as to each charge. To retain his freedom, the 
defendant must obtain an acquittal on all charges; to put the 
defendant in prison, the prosecution need only obtain a single 
guilty verdict. The prosecution’s ability to bring multiple 
charges increases the risk that the defendant will be con-
victed on one or more of those charges. The very fact that a 
defendant has been arrested, charged, and brought to trial on 
several charges may suggest to the jury that he must be 
guilty of at least one of those crimes. Moreover, where the 
prosecution’s evidence is weak, its ability to bring multiple 
charges may substantially enhance the possibility that, even 
though innocent, the defendant may be found guilty on one or 
more charges as a result of a compromise verdict. The sub-
mission of two charges rather than one gives the prosecution 
“the advantage of offering the jury a choice—a situation 
which is apt to induce a doubtful jury to find the defendant 
guilty of the less serious offense rather than to continue 
the debate as to his innocence.” Cichos v. Indiana, 385 
U. S. 76, 81 (1966) (Fortas, J., dissenting from dismissal of 
certiorari).4

The Government’s argument also overlooks the fact that, 
quite apart from any sentence that is imposed, each separate 
criminal conviction typically has collateral consequences, in 
both the jurisdiction in which the conviction is obtained and 
in other jurisdictions. See Benton v. Maryland, 395 U. S. 
784, 790 (1969); Sibron v. New York, 392 U. S. 40, 53-58 

4 It is true that compromise is possible even under the familiar proce-
dure whereby a lesser included offense is submitted along with a greater 
offense and the jury is told that it can convict on only one charge. Under 
the usual procedure, however, the risk of an irrational compromise is re-
duced by the rule that a lesser included offense will not be submitted to the 
jury if the element that distinguishes the two offenses is not in dispute. 
See, e. g., Sansone v. United States, 380 U. S. 343 (1965); United States v. 
Tsanas, 572 F. 2d 340, 345-346 (CA2), cert, denied, 435 U. S. 995 (1978).
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(1968). The number of convictions is often critical to the col-
lateral consequences that an individual faces. For example, 
a defendant who has only one prior conviction will gener-
ally not be subject to sentencing under a habitual offender 
statute.

Furthermore, each criminal conviction itself represents a 
pronouncement by the State that the defendant has engaged 
in conduct warranting the moral condemnation of the commu-
nity. See Hart, The Aims of the Criminal Law, 23 Law & 
Contemp. Prob. 401, 404-405 (1958). Because a criminal 
conviction constitutes a formal judgment of condemnation by 
the community, each additional conviction imposes an addi-
tional stigma and causes additional damage to the defendant’s 
reputation. See O'Clair v. United States, 470 F. 2d 1199, 
1203 (CAI 1972), cert, denied, 412 U. S. 921 (1973).

A statutory scheme that permits the prosecution to obtain 
two convictions and two sentences therefore cannot be re-
garded as the equivalent of a statute that permits only a sin-
gle conviction, whether or not that single conviction can re-
sult in a sentence of equal severity. The greater the number 
of possible convictions, the greater the risk that the defend-
ant faces. The defendant is “put in jeopardy” with respect 
to each charge against him.

The very fact that the State could simply convict a defend-
ant such as respondent of one crime and impose an appropri-
ate punishment for that crime demonstrates that it has no le-
gitimate interest in seeking multiple convictions and multiple 
punishment. The creation of multiple crimes serves only to 
strengthen the prosecution’s hand. It advances no valid 
state interest that could not just as easily be achieved with-
out bringing multiple charges against the defendant.

In light of these considerations, the Double Jeopardy 
Clause cannot reasonably be interpreted to leave legislatures 
completely free to subject a defendant to the risk of multiple 
punishment on the basis of a single criminal transaction. In 
the context of multiple prosecutions, it is well established 
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that the phrase “the same offence” in the Double Jeopardy 
Clause has independent content—that two crimes that do not 
satisfy the Blockburger test constitute “the same offence” 
under the Double Jeopardy Clause regardless of the legisla-
ture’s intent to treat them as separate offenses.5 Otherwise 
multiple prosecutions would be permissible whenever author-
ized by the legislature. The Court has long assumed that 
the Blockburger test is also a rule of constitutional stature in 
multiple-punishment cases,6 and I would not hesitate to hold 
that it is. If the prohibition against being “twice put in jeop-
ardy” for “the same offence” is to provide meaningful protec-
tion, the phrase “the same offence” must have content inde-
pendent of state law in both contexts. Since the Double 
Jeopardy Clause limits the power of all branches of govern-
ment, including the legislature, there is no more reason to 
treat the test as simply a rule of statutory construction in 
multiple-punishment cases than there would be in multiple-
prosecution cases.

I respectfully dissent.

5 The test later set forth in Blockburger was adopted by this Court in 
the context of multiple prosecutions nearly a century ago. See In re Niel-
sen, 131 U. S. 176, 186-188 (1889). See also In re Snow, 120 U. S. 274 
(1887).

6 Blockburger itself was a multiple-punishment case. In rejecting the 
defendant’s double jeopardy claim on the ground that each crime required 
proof of a fact which the other did not, 284 U. S., at 304, the Court relied 
on Justice Brandeis’ opinion for the Court in Albrecht v. United States, 273 
U. S. 1 (1927), in which he had expressly analyzed a claim of multiple pun-
ishment in constitutional rather than statutory terms and rejected the 
claim because it would have been possible to commit each crime without 
committing the other, id., at 11.
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HERMAN & Mac LEAN v . HUDDLESTON ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT

No. 81-680. Argued November 9, 1982—Decided January 24, 1983*

Alleging that they were defrauded by misrepresentations in a registration 
statement and prospectus for certain securities, purchasers of such se-
curities brought a class action in Federal District Court against most of 
the participants in the offering, seeking recovery under § 10(b) of the Se-
curities Exchange Act of 1934 (1934 Act), which makes it unlawful for 
“any” person to use “any” manipulative or deceptive device or contriv-
ance in the purchase or sale of “any” security. The trial judge in-
structed the jury to determine whether the plaintiffs had proved their 
cause of action by a preponderance of the evidence, and judgment was 
entered on the basis of a jury verdict in plaintiffs’ favor. The Court of 
Appeals held that a cause of action may be maintained under § 10(b) for 
fraudulent misrepresentations and omissions even when, as in this case, 
that conduct might also be actionable under § 11 of the Securities Act of 
1933 (1933 Act), which expressly allows purchasers of a registered secu-
rity to sue certain enumerated parties who play a direct role in a regis-
tered offering when false or misleading information is included in a reg-
istration statement. However, the Court of Appeals concluded that a 
plaintiff seeking recovery under § 10(b) of the 1934 Act must prove his 
case by “clear and convincing” evidence, and reversed and remanded on 
other grounds.

Held:
1. The availability of an express remedy under § 11 of the 1933 Act 

does not preclude defrauded purchasers of registered securities from 
maintaining an action under § 10(b) of the 1934 Act. Pp. 380-387.

(a) The two provisions involve distinct causes of action and were in-
tended to address different types of wrongdoing. Under § 11, a plaintiff 
need only show a material misstatement or omission in a registration 
statement to establish a prima facie case. Such an action must be 
brought by a purchaser of a registered security, and can only be brought 
against certain parties. In contrast, § 10(b) is a “catchall” antifraud pro-
vision and requires a purchaser or seller of a security, in order to estab-

*Together with No. 81-1076, Huddleston et al. v. Herman & MacLean 
et al., also on certiorari to the same court.
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lish a cause of action, to prove that the defendant acted with scienter. 
Pp. 380-382.

(b) To exempt conduct actionable under § 11 from liability under 
§ 10(b) would conflict with the basic purpose of the 1933 Act: to provide 
greater protection to purchasers of registered securities. It is hardly a 
novel proposition that the two Acts prohibit some of the same conduct. 
Cf. Ernst & Ernst v. Hochfelder, 425 U. S. 185. A cumulative con-
struction of the remedies under the Acts is also supported by the fact 
that when Congress comprehensively revised the securities laws in 1975, 
federal courts had consistently recognized an implied private right of ac-
tion under § 10(b) even where express remedies under § 11 or other pro-
visions were available. A cumulative construction of the securities laws 
also furthers their broad remedial purposes. Pp. 382-387.

2. Persons seeking recovery under § 10(b) need prove their cause of 
action by a preponderance of the evidence only, not by clear and convinc-
ing evidence. The preponderance standard has been consistently em-
ployed in private actions under the securities laws. Cf. SEC v. C. M. 
Joiner Leasing Corp., 320 U. S. 344. Reference to the traditional use of 
a higher burden of proof in civil fraud actions at common law is unavail-
ing here. An important purpose of the federal securities statutes was to 
rectify perceived deficiencies in the available common-law protections by 
establishing higher standards of conduct in the securities industry. The 
balance of the parties’ interests in this case warrants use of the prepon-
derance standard, which allows both parties to share the risk of error in 
roughly equal fashion. While defendants face the risk of opprobrium 
that may result from a finding of fraudulent conduct, defrauded inves-
tors are among the very individuals Congress sought to protect in the 
securities laws, and if they prove that it is more likely than not that they 
were defrauded, they should recover. Pp. 387-391.

640 F. 2d 534, affirmed in part, reversed in part, and remanded.

Mars ha ll , J., delivered the opinion of the Court, in which all other 
Members joined, except Powe ll , J., who took no part in the decision of 
the cases.

James L. Truitt argued the cause for Herman & MacLean. 
With him on the briefs was Jack Pew, Jr.

Robert H. Jaffe argued the cause for respondents in No. 
81-680 and petitioners in No. 81-1076. With him on the 
brief were Myer Feldman, Jonathan M. Weisgall, Robert L. 
Deitz, and David S. Komiss.
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Paul Gonson argued the cause for the Securities and Ex-
change Commission as amicus curiae. With him on the brief 
urging affirmance in part and reversal in part were Solicitor 
General Lee, Deputy Solicitor General Shapiro, Jacob H. 
Stillman, and Richard A. Kirby A

Justi ce  Mars hal l  delivered the opinion of the Court.
These consolidated cases raise two unresolved questions 

concerning § 10(b) of the Securities Exchange Act of 1934 
(1934 Act), 48 Stat. 891, 15 U. S. C. § 78j(b). The first is 
whether purchasers of registered securities who allege they 
were defrauded by misrepresentations in a registration state-
ment may maintain an action under § 10(b) notwithstanding 
the express remedy for misstatements and omissions in reg-
istration statements provided by § 11 of the Securities Act of 
1933 (1933 Act), 48 Stat. 82, as amended, 15 U. S. C. §77k. 
The second question is whether persons seeking recovery 
under § 10(b) must prove their cause of action by clear and 
convincing evidence rather than by a preponderance of the 
evidence.

I
In 1969 Texas International Speedway, Inc. (TIS), filed a 

registration statement and prospectus with the Securities 
and Exchange Commission offering a total of $4,398,900 in 
securities to the public. The proceeds of the sale were to be 
used to finance the construction of an automobile speedway. 
The entire issue was sold on the offering date, October 30, 
1969. TIS did not meet with success, however, and the cor-
poration filed a petition for bankruptcy on November 30, 
1970.

T William E. Hegarty, Victor M. Earle III, and Joseph W. Muccia filed 
a brief for Peat, Marwick, Mitchell & Co. as amicus curiae urging reversal.

Briefs of amici curiae were filed by Edward J. Ross and Charles 
W. Boand for Arthur Anderson & Co.; and by John L. Warden, Philip 
K. Howard, and William J. Fitzpatrick for the Securities Industry 
Association.
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In 1972 plaintiffs Huddleston and Bradley instituted a class 
action in the United States District Court for the Southern 
District of Texas1 on behalf of themselves and other purchas-
ers of TIS securities. The complaint alleged violations of 
§ 10(b) of the 1934 Act and SEC Rule 10b-5 promulgated 
thereunder, 17 CFR §240.10b-5 (1982).* 2 Plaintiffs sued 
most of the participants in the offering, including the ac-
counting firm, Herman & MacLean, which had issued an 
opinion concerning certain financial statements and a pro 
forma balance sheet3 that were contained in the registration 
statement and prospectus. Plaintiffs claimed that the de-
fendants had engaged in a fraudulent scheme to misrepresent 
or conceal material facts regarding the financial condition of 
TIS, including the costs incurred in building the speedway.

After a 3-week trial, the District Judge submitted the case 
to the jury on special interrogatories relating to liability. 
The judge instructed the jury that liability could be found 
only if the defendants acted with scienter.4 The judge also 
instructed the jury to determine whether plaintiffs had 
proved their cause of action by a preponderance of the evi-

irThe case was transferred to the United States District Court for the 
Northern District of Texas in January 1973.

2 Plaintiffs also alleged violations of, inter alia, § 17(a) of the 1933 Act, 
15 U. S. C. § 77q(a). We have previously reserved decision on whether 
§ 17(a) affords a private remedy, Teamsters v. Daniel, 439 U. S. 551, 557, 
n. 9 (1979), and we do so once again. Plaintiffs have abandoned their 
§ 17(a) claim, Brief for Respondents in No. 81-680, p. 4, n. 6, and the Court 
of Appeals did not address the existence of a separate cause of action under 
§ 17(a). Accordingly, there is no need for us to decide the issue.

8 A proforma balance sheet is one prepared on the basis of assumptions 
as to future events.

4 The judge stated that reckless behavior could satisfy the scienter re-
quirement. While this instruction reflects the prevailing view of the 
Courts of Appeals that have addressed the issue, see McLean v. Alexan-
der, 599 F. 2d 1190, 1197, and n. 12 (CA3 1979) (collecting cases), we have 
explicitly left open the question whether recklessness satisfies the scienter 
requirement. Ernst & Ernst v. Hochfelder, 425 U. S. 185, 194, n. 12 
(1976).
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dence. After the jury rendered a verdict in favor of the 
plaintiffs on the submitted issues, the judge concluded that 
Herman & MacLean and others had violated § 10(b) and Rule 
10b-5 by making fraudulent misrepresentations in the TIS 
registration statement.5 The court then determined the 
amount of damages and entered judgment for the plaintiffs.

On appeal, the United States Court of Appeals for the 
Fifth Circuit held that a cause of action may be maintained 
under § 10(b) of the 1934 Act for fraudulent misrepresenta-
tions and omissions even when that conduct might also be ac-
tionable under § 11 of the 1933 Act. 640 F. 2d 534, 540-543 
(1981). However, the Court of Appeals disagreed with the 
District Court as to the appropriate standard of proof for an 
action under § 10(b), concluding that a plaintiff must prove his 
case by “clear and convincing” evidence. Id., at 545-546. 
The Court of Appeals reversed the District Court’s judgment 
on other grounds and remanded the case for a new trial. Id., 
at 547-550, 560.

We granted certiorari to consider whether an implied cause 
of action under § 10(b) of the 1934 Act will lie for conduct sub-
ject to an express civil remedy under the 1933 Act, an issue 
we have previously reserved,6 and to decide the standard of 
proof applicable to actions under § 10(b).7 456 U. S. 914 

6 The trial court also found that Herman & MacLean had aided and abet-
ted violations of § 10(b). While several Courts of Appeals have permitted 
aider-and-abettor liability, see IIT, An International Investment Trust v. 
Comfeld, 619 F. 2d 909, 922 (CA2 1980) (collecting cases), we specifically 
reserved this issue in Ernst & Ernst v. Hochfelder, supra, at 191-192, n. 7. 
Cf. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 456 U. S. 353, 
394 (1982) (discussing liability for participants in a conspiracy under analo-
gous Commodity Exchange Act provision).

6 See, e. g., Blue Chip Stamps v. Manor Drug Stores, 421 U. S. 723, 
752, n. 15 (1975).

7 The Fifth Circuit’s adoption of a clear-and-convincing-evidence stand-
ard in a private action under § 10(b) appears to be unprecedented. See 3 
E. Devitt & C. Blackmar, Federal Jury Practice and Instructions § 98.04, 
p. 930 (3d ed., 1981 Cum. Supp.). Other courts have employed a prepon- 
derance-of-the-evidence standard in private actions under the securities
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(1982). We now affirm the Court of Appeals’ holding that 
plaintiffs could maintain an action under § 10(b) of the 1934 
Act, but we reverse as to the applicable standard of proof.

II
The Securities Act of 1933 and the 1934 Act “constitute 

interrelated components of the federal regulatory scheme 
governing transactions in securities.” Ernst & Ernst v. 
Hochfelder, 425 U. S. 185, 206 (1976). The Acts created 
several express private rights of action,* 8 one of which is con-
tained in § 11 of the 1933 Act. In addition to the private ac-
tions created explicitly by the 1933 and 1934 Acts, federal 
courts have implied private remedies under other provisions 
of the two laws.9 Most significantly for present purposes, a 
private right of action under § 10(b) of the 1934 Act and Rule 
10b-5 has been consistently recognized for more than 35 
years.10 The existence of this implied remedy is simply be-
yond peradventure.

laws. See, e. g., Mihara v. Dean Witter & Co., 619 F. 2d 814, 824-825 
(CA9 1980); Dzenits v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 494 
F. 2d 168,171, n. 2 (CAIO 1974); Globus v. Law Research Service, Inc., 418 
F. 2d 1276, 1291 (CA2 1969), cert, denied, 397 U. S. 913 (1970); Franklin 
Life Insurance Co. v. Commonwealth Edison Co., 451 F. Supp. 602, 607 
(SD Ill. 1978), aff’d per curiam, 598 F. 2d 1109 (CA7), cert, denied, 444 
U. S. 900 (1979).

81933 Act, §§ 11, 12, 15, 15 U. S. C. §§77k, 111, Tlo; 1934 Act, §§ 9, 16, 
18, 15 U. S. C. §§78i, 78p, 78r.

9 See, e. g., J. I. Case Co. v. Barak, 377 U. S. 426 (1964) (§ 14(a) of 1934 
Act); Dan River, Inc. v. Unitex Ltd., 624 F. 2d 1216 (CA4 1980) (§ 13 of 
1934 Act), cert, denied, 449 U. S. 1101 (1981); Kirshner v. United States, 
603 F. 2d 234, 241 (CA2 1978) (§ 17(a) of 1934 Act), cert, denied, 442 U. S. 
909 (1979). But see, e. g., Touche Ross & Co. v. Redington, 442 U. S. 
560 (1979) (no implied private right of action under § 17(a) of 1934 Act); 
Piper v. Chris-Craft Industries, Inc., 430 U. S. 1 (1977) (defeated ten-
der offeror has no implied private right of action under § 14(e) of 1934 
Act).

10 The right of action was first recognized in Kardon v. National Gyp-
sum Co., 69 F. Supp. 512 (ED Pa. 1946). By 1961, four Courts of Appeals
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The issue in this case is whether a party should be barred 
from invoking this established remedy for fraud because the 
allegedly fraudulent conduct would apparently also provide 
the basis for a damages action under § 11 of the 1933 Act.11 
The resolution of this issue turns on the fact that the two pro-
visions involve distinct causes of action and were intended to 
address different types of wrongdoing.

Section 11 of the 1933 Act allows purchasers of a registered 
security to sue certain enumerated parties in a registered of-
fering when false or misleading information is included in a 
registration statement. The section was designed to assure 
compliance with the disclosure provisions of the Act by im-
posing a stringent standard of liability* 11 12 on the parties who 

and several District Courts in other Circuits had recognized the existence 
of a private remedy under § 10(b) and Rule 10b-5, and only one District 
Court decision had reached a contrary conclusion. See 3 L. Loss, Securities 
Regulation 1763-1764, and nn. 260-263 (2d ed. 1961) (collecting cases). By 
1969, the existence of a private cause of action had been recognized by 10 of 
the 11 Courts of Appeals. See 6 id., at 3871-3873 (Supp. 1969) (collect-
ing cases). When the question whether an implied cause of action can be 
brought under § 10(b) and Rule 10b-5 was first considered in this Court, 
we confirmed the existence of such a cause of action without extended dis-
cussion. See Superintendent of Insurance v. Bankers Life & Cas. Co., 
404 U. S. 6, 13, n. 9 (1971). We have since repeatedly reaffirmed that 
“the existence of a private cause of action for violations of the statute and 
the Rule is now well established.” Ernst & Ernst v. Hochfelder, 425 
U. S., at 196 (citing prior cases).

11 The Court of Appeals noted that the plaintiffs “apparently did have a 
Section 11 remedy.” 640 F. 2d 534, 541, n. 5 (1981). While accurate as to 
the two other defendants, this conclusion may be open to question with re-
spect to Herman & MacLean. Accountants are liable under § 11 only for 
those matters which purport to have been prepared or certified by them. 
15 U. S. C. § 77k(a)(4). Herman & MacLean contends that it did not “ex-
pertise” at least some of the materials that were the subject of the lawsuit, 
Tr. of Oral Arg. 6-8, which if true could preclude a § 11 remedy with re-
spect to these materials.

12See H. R. Rep. No. 85, 73d Cong., 1st Sess., 9 (1933) (Section 11 cre-
ates “correspondingly heavier legal liability” in line with responsibility to 
the public).
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play a direct role in a registered offering.13 If a plaintiff pur-
chased a security issued pursuant to a registration state-
ment, he need only show a material misstatement or omission 
to establish his prima facie case. Liability against the issuer 
of a security is virtually absolute,14 even for innocent mis-
statements. Other defendants bear the burden of demon-
strating due diligence. See 15 U. S. C. § 77k(b).

Although limited in scope, § 11 places a relatively minimal 
burden on a plaintiff. In contrast, § 10(b) is a “catchall” anti- 
fraud provision,15 but it requires a plaintiff to carry a heavier 
burden to establish a cause of action. While a §11 action 
must be brought by a purchaser of a registered security, 
must be based on misstatements or omissions in a registra-
tion statement, and can only be brought against certain par-
ties, a § 10(b) action can be brought by a purchaser or seller of 
“any security” against “any person” who has used “any 
manipulative or deceptive device or contrivance” in connec-
tion with the purchase or sale of a security. 15 U. S. C. § 78j 
(emphasis added). However, a § 10(b) plaintiff carries a 
heavier burden than a § 11 plaintiff. Most significantly, he 
must prove that the defendant acted with scienter, i. e., with 
intent to deceive, manipulate, or defraud.16

Since § 11 and § 10(b) address different types of wrongdo-
ing, we see no reason to carve out an exception to § 10(b) for 
fraud occurring in a registration statement just because the

13 A § 11 action can be brought only against certain parties such as the 
issuer, its directors or partners, underwriters, and accountants who are 
named as having prepared or certified the registration statement. See 15 
U. S. C. § 77k(a). At the same time, §§ 3 and 4 of the 1933 Act exclude a 
wide variety of securities (such as those issued by the Government and cer-
tain banks) and transactions (such as private ones and certain small offer-
ings) from the registration requirement. 15 U. S. C. §§ 77c and 77d.

14See Feit v. Leasco Data Processing Equipment Corp., 332 F. Supp. 
544, 575 (EDNY 1971); R. Jennings & H. Marsh, Securities Regulation 
828-829 (4th ed. 1977).

15 See Chiarella v. United States, 445 U. S. 222, 234-235 (1980).
16 See Ernst & Ernst v. Hochfelder, supra, at 193.
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same conduct may also be actionable under § 11.17 Exempt-
ing such conduct from liability under § 10(b) would conflict 
with the basic purpose of the 1933 Act: to provide greater 
protection to purchasers of registered securities. It would 
be anomalous indeed if the special protection afforded to pur-
chasers in a registered offering by the 1933 Act were deemed 
to deprive such purchasers of the protections against manipu-
lation and deception that § 10(b) makes available to all per-
sons who deal in securities.

While some conduct actionable under § 11 may also be ac-
tionable under § 10(b), it is hardly a novel proposition that the 
1934 Act and the 1933 Act “prohibit some of the same con-
duct.” United States v. Naftalin, 441 U. S. 768, 778 (1979) 
(applying § 17(a) of the 1933 Act to conduct also prohibited by 
§ 10(b) of the 1934 Act in an action by the SEC). “ ‘The fact 
that there may well be some overlap is neither unusual nor 
unfortunate.’” Ibid., quoting SEC v. National Securities, 
Inc., 393 U. S. 453, 468 (I960). In saving clauses included in 
the 1933 and 1934 Acts, Congress rejected the notion that the 
express remedies of the securities laws would pre-empt all 
other rights of action. Section 16 of the 1933 Act states un-
equivocally that “[t]he rights and remedies provided by this 
title shall be in addition to any and all other rights and reme-
dies that may exist at law or in equity.” 15 U. S. C. §77p. 
Section 28(a) of the 1934 Act contains a parallel provision. 
15 U. S. C. §78bb(a). These provisions confirm that the 
remedies in each Act were to be supplemented by “any and 
all” additional remedies.

This conclusion is reinforced by our reasoning in Ernst & 
Ernst v. Hochfelder, which held that actions under § 10(b) re-
quire proof of scienter and do not encompass negligent con-
duct. In so holding, we noted that each of the express civil 

17Cf. Mills v. Electric Auto-Lite Co., 396 U. S. 375, 390-391 (1970) (ex-
istence of express provisions for recovery of attorney’s fees in §§ 9(e) and 
18(a) of 1934 Act does not preclude award of attorney’s fees under § 14(a) of 
Act).
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remedies in the 1933 Act allowing recovery for negligent con-
duct is subject to procedural restrictions not applicable to a 
§ 10(b) action.18 425 U. S., at 208-210. We emphasized that 
extension of § 10(b) to negligent conduct would have allowed 
causes of action for negligence under the express remedies to 
be brought instead under § 10(b), “thereby nullifying] the ef-
fectiveness of the carefully drawn procedural restrictions on 
these express actions.” Zd., at 210 (footnote omitted). In 
reasoning that scienter should be required in § 10(b) actions 
in order to avoid circumvention of the procedural restrictions 
surrounding the express remedies, we necessarily assumed 
that the express remedies were not exclusive. Otherwise 
there would have been no danger of nullification. Con-
versely, because the added burden of proving scienter at-
taches to suits under § 10(b), invocation of the § 10(b) remedy 
will not “nullify” the procedural restrictions that apply to the 
express remedies.19

This cumulative construction of the remedies under the 
1933 and 1934 Acts is also supported by the fact that, when 
Congress comprehensively revised the securities laws in 
1975, a consistent line of judicial decisions had permitted 
plaintiffs to sue under § 10(b) regardless of the availability of 
express remedies. In 1975 Congress enacted the “most sub-
stantial and significant revision of this country’s Federal se-
curities laws since the passage of the Securities Exchange

18 For example, a plaintiff in a § 11 action may be required to post a bond 
for costs, 15 U. S. C. § 77k(e), and the statute of limitations is only one 
year, § 77m. In contrast, § 10(b) contains no provision requiring plaintiffs 
to post security for costs. Also, courts look to the most analogous statute 
of limitations of the forum State, which is usually longer than the period 
provided for § 11 actions. See Ernst & Ernst v. Hochfelder, 425 U. S., at 
210, n. 29.

19See Fischman v. Raytheon Mfg. Co., 188 F. 2d 783, 786-787 (CA2 
1951); 1 A. Bromberg & L. Lowenfels, Securities Fraud & Commodities 
Fraud § 2.4(403), pp. 2:179-2:180 (1982).
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Act in 1934.”20 See Securities Acts Amendments of 1975, 
Pub. L. 94-29, 89 Stat. 97. When Congress acted, federal 
courts had consistently and routinely permitted a plaintiff to 
proceed under § 10(b) even where express remedies under 
§11 or other provisions were available.21 In light of this 

20 Securities Acts Amendments of 1975: Hearings on S. 249 before the 
Subcommittee on Securities of the Senate Committee on Banking, Housing 
and Urban Affairs, 94th Cong., 1st Sess., 1 (1975). As the Conference Re-
port on the legislation explained, the 1975 Amendments were the culmina-
tion of “the most searching reexamination of the competitive, statutory, 
and economic issues facing the securities markets, the securities industry, 
and, of course, public investors, since the 1930’s.” H. R. Conf. Rep. No. 
94-229, p. 91 (1975).

21 See, e. g., Schaefer v. First National Bank of Lincolnwood, 509 F. 2d 
1287, 1292-1293 (CA7 1975), cert, denied, 425 U. S. 943 (1976); Wolf v. 
Frank, 477 F. 2d 467,475 (CA5), cert, denied, 414 U. S. 975 (1973); Jordan 
Bldg. Corp. v. Doyle, O’Connor & Co., 401 F. 2d 47, 51 (CA7 1968); Ellis 
v. Carter, 291 F. 2d 270, 273-274 (CA9 1961); Fischman v. Raytheon Mfg. 
Co., supra, at 786-787; Om v. Eastman Dillon, Union Securities & Co., 
364 F. Supp. 352, 355 (CD Cal. 1973); Stewart v. Bennett, 359 F. Supp. 878, 
886 (Mass. 1973); Trussell v. United Underwriters, Ltd., 228 F. Supp. 757, 
765-766 (Colo. 1964). Cf. Gilbert v. Nixon, 429 F. 2d 348, 355 (CAIO 1970) 
(recognizing overlapping actions but resolving conflict in favor of express 
remedy where that remedy is “explicit”). Two early District Court deci-
sions had refused to recognize an action under Rule 10b-5 in the face of 
overlap with § 11. Rosenberg v. Globe Aircraft Corp., 80 F. Supp. 123 
(ED Pa. 1948); Montague v. Electronic Corp, of America, 76 F. Supp. 933 
(SDNY 1948). The latter case was not subsequently followed in the 
Southern District, e. g., Osborne v. Mallory, 86 F. Supp. 869 (SDNY 
1949), and it has no precedential value in light of the Second Circuit’s deci-
sion in Fischman v. Raytheon Mfg. Co., supra. The Rosenberg decision 
stood alone at the time of the 1975 Amendments, and even that decision 
had not been followed in the District in which it was decided, Premier 
Industries, Inc. v. Delaware Valley Financial Corp., 185 F. Supp. 694 
(ED Pa. 1960), or elsewhere within the same Circuit, Dauphin Corp. v. 
Redwall Corp., 201 F. Supp. 466 (Del. 1962). Since the 1975 Amend-
ments, the lower courts have continued to recognize that an implied cause 
of action under § 10(b) can be brought regardless of whether express reme-
dies are available. See, e. g., Berger v. Bishop Investment Corp., 695 F. 
2d 302 (CA8 1982); Wachovia Bank & Trust Co. v. National Student Mar-
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well-established judicial interpretation, Congress’ decision 
to leave § 10(b) intact suggests that Congress ratified the 
cumulative nature of the § 10(b) action. See Merrill Lynch, 
Pierce, Fenner & Smith, Inc. v. Curran, 456 U. S. 353, 
381-382 (1982); Lorillard v. Pons, 434 U. S. 575, 580-581 
(1978).

A cumulative construction of the securities laws also 
furthers their broad remedial purposes. In enacting the 
1934 Act, Congress stated that its purpose was “to impose 
requirements necessary to make [securities] regulation and 
control reasonably complete and effective.” 15 U. S. C. 
§ 78b. In furtherance of that objective, § 10(b) makes it un-
lawful to use “any manipulative or deceptive device or con-
trivance” in connection with the purchase or sale of any secu-
rity. The effectiveness of the broad proscription against 
fraud in § 10(b) would be undermined if its scope were re-
stricted by the existence of an express remedy under § ll.22 
Yet we have repeatedly recognized that securities laws 
combating fraud should be construed “not technically and

keting Corp., 209 U. S. App. D. C. 9, 21-26, 650 F. 2d 342, 354-359 (1980), 
cert, denied, 452 U. S. 954 (1981); Ross v. A. H. Robins Co., 607 F. 2d 545, 
551-556 (CA2 1979), cert, denied, 446 U. S. 946 (1980); Pearlstein v. Jus-
tice Mortgage Investors, [1979] CCH Fed. Sec. L. Rep. 1196,760, pp. 
94,973-94,974 (ND Tex. 1978); In re Clinton Oil Company Securities Liti-
gation, [1977-1978] CCH Fed. Sec. L. Rep. 196,015, p. 91,575 (Kan. 1977).

22 Moreover, certain individuals who play a part in preparing the reg-
istration statement generally cannot be reached by a § 11 action. These 
include corporate officers other than those specified in 15 U. S. C. § 77k(a), 
lawyers not acting as “experts,” and accountants with respect to parts of a 
registration statement which they are not named as having prepared or 
certified. If, as Herman & MacLean argues, purchasers in registered of-
ferings were required to rely solely on § 11, they would have no recourse 
against such individuals even if the excluded parties engaged in fraudulent 
conduct while participating in the registration statement. The exempted 
individuals would be immune from federal liability for fraudulent conduct 
even though § 10(b) extends to “any person” who engages in fraud in con-
nection with a purchase or sale of securities.
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restrictively, but flexibly to effectuate [their] remedial 
purposes.” SEC v. Capital Gains Research Bureau, Inc., 
375 U. S. 180, 195 (1963). Accord, Superintendent of Insur-
ance v. Bankers Life & Cas. Co., 404 U. S. 6, 12 (1971); 
Affiliated Ute Citizens v. United States, 406 U. S. 128, 151 
(1972). We therefore reject an interpretation of the securi-
ties laws that displaces an action under § 10(b).23

Accordingly, we hold that the availability of an express 
remedy under §11 of the 1933 Act does not preclude de-
frauded purchasers of registered securities from maintaining 
an action under § 10(b) of the 1934 Act. To this extent the 
judgment of the Court of Appeals is affirmed.

Ill
In a typical civil suit for money damages, plaintiffs must 

prove their case by a preponderance of the evidence.24 Simi-
larly, in an action by the SEC to establish fraud under § 17(a) 
of the 1933 Act, 15 U. S. C. § 77q(a), we have held that proof 
by a preponderance of the evidence suffices to establish liabil-
ity. SEC v. C. M. Joiner Leasing Corp., 320 U. S. 344, 355 
(1943). “Where . . . proof is offered in a civil action, as here, 
a preponderance of the evidence will establish the case . . ..” 

23 We also reject application of the maxim of statutory construction, 
expressio unius est exclusio alterius. See H. Hart & A. Sacks, The Legal 
Process: Basic Problems in the Making and Application of Law 1173-1174 
(tent. ed. 1958); Note, Implying Civil Remedies from Federal Regulatory 
Statutes, 77 Harv. L. Rev. 285, 290-291 (1963). As we stated in SEC v. 
C. M. Joiner Leasing Corp., 320 U. S. 344, 350-351 (1943), such canons 
“long have been subordinated to the doctrine that courts will construe the 
details of an act in conformity with its dominating general purpose.” See 
generally Silver v. New York Stock Exchange, 373 U. S. 341, 357 (1963) 
(favoring “an analysis which reconciles the operation of both statutory 
schemes with one another rather than holding one completely ousted”). 
We believe the maxim cannot properly be applied to a situation where the 
remedies redress different misconduct and where the remedial purposes of 
the Acts would be undermined by a presumption of exclusivity.

24 See Addington v. Texas, 441 U. S. 418, 423 (1979).
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Ibid. The same standard applies in administrative proceed-
ings before the SEC25 and has been consistently employed by 
the lower courts in private actions under the securities laws.26

The Court of Appeals nonetheless held that plaintiffs in a 
§ 10(b) suit must establish their case by clear and convinc-
ing evidence. The Court of Appeals relied primarily on the 
traditional use of a higher burden of proof in civil fraud ac-
tions at common law. 640 F. 2d, at 545-546. Reference to 
common-law practices can be misleading, however, since the 
historical considerations underlying the imposition of a higher 
standard of proof have questionable pertinence here.27 See 
Blue Chip Stamps v. Manor Drug Stores, 421 U. S. 723, 
744-745 (1975) (“[T]he typical fact situation in which the clas-
sic tort of misrepresentation and deceit evolved was light 
years away from the world of commercial transactions to 
which Rule 10b-5 is applicable”). Moreover, the antifraud 
provisions of the securities laws are not coextensive with

26 See Steadman v. SEC, 450 U. S. 91 (1981).
26 See n. 7, supra.
27 A higher standard of proof apparently arose in courts of equity when 

the chancellor faced claims that were unenforceable at law because of the 
Statute of Wills, the Statute of Frauds, or the parol evidence rule. See 
Note, Appellate Review in the Federal Courts of Findings Requiring More 
than a Preponderance of the Evidence, 60 Harv. L. Rev. Ill, 112 (1946). 
Concerned that claims would be fabricated, the chancery courts imposed a 
more demanding standard of proof. The higher standard subsequently re-
ceived wide acceptance in equity proceedings to set aside presumptively 
valid written instruments on account of fraud. See United States v. 
American Bell Telephone Co., 167 U. S. 224, 240-241 (1897); Southern 
Development Co. v. Silva, 125 U. S. 247, 249-250 (1888); Colorado Coal 
Co. v. United States, 123 U. S. 307, 316-319 (1887); Maxwell Land-Grant 
Case, 121 U. S. 325, 381 (1887) (“We take the general doctrine to be, that 
when in a court of equity it is proposed to set aside, to annul or to correct a 
written instrument for fraud or mistake in the execution of the instrument 
itself, the testimony on which this is done must be clear, unequivocal, and 
convincing, and that it cannot be done upon a bare preponderance of evi-
dence which leaves the issue in doubt”). Such proceedings bear little rela-
tionship to modern lawsuits under the federal securities laws.
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common-law doctrines of fraud.28 Indeed, an important pur-
pose of the federal securities statutes was to rectify per-
ceived deficiencies in the available common-law protections 
by establishing higher standards of conduct in the securities 
industry. See SEC v. Capital Gains Research Bureau, 
Inc., supra, at 186. We therefore find reference to the com-
mon law in this instance unavailing.

Where Congress has not prescribed the appropriate stand-
ard of proof and the Constitution does not dictate a particular 
standard, we must prescribe one. See Steadman v. SEC, 
450 U. S. 91, 95 (1981). See generally Blue Chip Stamps v. 
Manor Drug Stores, supra, at 749 (private cause of action 
under § 10(b) and Rule 10b-5 must be judicially delimited 
until Congress acts). In doing so, we are mindful that a 
standard of proof “serves to allocate the risk of error between 
the litigants and to indicate the relative importance attached 
to the ultimate decision.” Addington v. Texas, 441 U. S. 
418, 423 (1979). See also In re Winship, 397 U. S. 358, 
370-371 (1970) (Harlan, J., concurring). Thus, we have re-
quired proof by clear and convincing evidence where particu-
larly important individual interests or rights are at stake. 
See, e. g., Santosky v. Kramer, 455 U. S. 745 (1982) (pro-
ceeding to terminate parental rights); Addington v. Texas, 
supra (involuntary commitment proceeding); Woodby v. INS, 
385 U. S. 276, 285-286 (1966) (deportation).29 By con-
trast, imposition of even severe civil sanctions that do not im-
plicate such interests has been permitted after proof by a 

28See SEC v. Capital Gains Research Bureau, Inc., 375 U. S. 180, 194 
(1963) (common-law doctrines of fraud which developed around transac-
tions involving tangible items of wealth are ill-suited to the sale of intangi-
bles such as securities); 3 Loss, supra n. 10, at 1435.

29 In Vance v. Terrazas, 444 U. S. 252, 266 (1980), we held that the Due 
Process Clause did not require proof beyond a preponderance of the evi-
dence even in an expatriation proceeding. Cf. Nishikawa v. Dulles, 356 
U. S. 129, 135-136 (1958) (in the absence of evidence of congressional 
intent to adopt a particular standard of proof, Court imposes clear-and- 
convincing-evidence standard in expatriation cases).
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preponderance of the evidence. See, e. g., United States v. 
Regan, 232 U. S. 37, 48-49 (1914) (proof by a preponderance 
of the evidence suffices in civil suits involving proof of acts 
that expose a party to a criminal prosecution). Thus, in 
interpreting a statutory provision in Steadman n . SEC, 
supra, we upheld use of the preponderance standard in SEC 
administrative proceedings concerning alleged violations of 
the antifraud provisions. The sanctions imposed in the pro-
ceedings included an order permanently barring an individual 
from practicing his profession. And in SEC v. C. M. Joiner 
Leasing Corp., 320 U. S., at 355, we held that a preponder-
ance of the evidence suffices to establish fraud under § 17(a) 
of the 1933 Act.

A preponderance-of-the-evidence standard allows both par-
ties to “share the risk of error in roughly equal fashion.” 
Addington v. Texas, supra, at 423. Any other standard ex-
presses a preference for one side’s interests. The balance of 
interests in this case warrants use of the preponderance 
standard. On the one hand, the defendants face the risk of 
opprobrium that may result from a finding of fraudulent con-
duct, but this risk is identical to that in an action under 
§ 17(a), which is governed by the preponderance-of-the- 
evidence standard. The interests of defendants in a securi-
ties case do not differ qualitatively from the interests of de-
fendants sued for violations of other federal statutes such as 
the antitrust or civil rights laws, for which proof by a prepon-
derance of the evidence suffices. On the other hand, the in-
terests of plaintiffs in such suits are significant. Defrauded 
investors are among the very individuals Congress sought 
to protect in the securities laws. If they prove that it is 
more likely than not that they were defrauded, they should 
recover.

We therefore decline to depart from the preponderance-of- 
the-evidence standard generally applicable in civil actions.30

30 The Court of Appeals also noted that the proof of scienter required in 
fraud cases is often a matter of inference from circumstantial evidence. If 
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Accordingly, the Court of Appeals’ decision as to the appro-
priate standard of proof is reversed.

IV
The judgment of the Court of Appeals is affirmed in part 

and reversed in part, and the cases are otherwise remanded 
for proceedings consistent with this opinion.

It is so ordered.

Justi ce  Powell  took no part in the decision of these 
cases.

anything, the difficulty of proving the defendant’s state of mind supports a 
lower standard of proof. In any event, we have noted elsewhere that cir-
cumstantial evidence can be more than sufficient. Michalic v. Cleveland 
Tankers, Inc., 364 U. S. 325, 330 (1960). See TSC Industries, Inc. v. 
Northway, Inc., 426 U. S. 438, 463, and n. 24 (1976).
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MEMPHIS BANK & TRUST CO. v. GARNER, SHELBY 
COUNTY TRUSTEE, ET AL.

APPEAL FROM THE SUPREME COURT OF TENNESSEE

No. 81-1613. Argued November 29, 1982—Decided January 24, 1983

A Tennessee statute imposes a tax on the net earnings of banks doing busi-
ness in the State, and defines net earnings to include interest received on 
obligations of the United States and its instrumentalities and of other 
States but not interest earned on obligations of Tennessee and its politi-
cal subdivisions. Appellant bank brought an action in a Tennessee state 
court to recover taxes paid on interest earned on various federal obliga-
tions, alleging that the bank tax, as applied to appellant, violated 31 
U. S. C. §742—which exempts obligations of the United States from 
state and local taxation except where the taxes are “nondiscriminatory 
franchise or other nonproperty taxes in lieu thereof imposed on corpora-
tions” or estate or inheritance taxes—and thus was unconstitutional 
under the Supremacy Clause. The trial court granted appellant’s mo-
tion for a summary judgment. The Tennessee Supreme Court re-
versed, holding that the bank tax fell within the exception for “nondis-
criminatory franchise taxes” set forth in § 742.

Held: The Tennessee bank tax violates the immunity of obligations of the 
United States from state and local taxation. The tax cannot be charac-
terized as nondiscriminatory under § 742. It discriminates in favor of 
securities issued by Tennessee and its political subdivisions and against 
federal obligations by including in the tax base income from federal ob-
ligations while excluding income from otherwise comparable state and 
local obligations, and thus improperly discriminates against the Federal 
Government and those with whom it deals. Pp. 395-399.

624 S. W. 2d 551, reversed and remanded.

Mars ha ll , J., delivered the opinion for a unanimous Court.

K. Martin Worthy argued the cause for appellant. With 
him on the briefs were Stephen L. Humphrey and David C. 
Scruggs.

Jimmy C. Creecy, Deputy Attorney General of Tennes-
see, argued the cause for appellee William M. Leech, Jr., 
Attorney General. With Mr. Creecy on the brief were 
Mr. Leech, pro se, and Joe C. Peel, Assistant Attorney
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General. J. Minor Tait, Jr., argued the cause for appel-
lees Gamer et al. With him on the brief was Clifford D. 
Pierce, Jr.*

Justi ce  Mars hal l  delivered the opinion of the Court.
The Tennessee bank tax imposes a tax on the net earnings 

of banks doing business within the State, and defines net 
earnings to include income from obligations of the United 
States and its instrumentalities but to exclude interest 
earned on the obligations of Tennessee and its political sub-
divisions. Tenn. Code Ann. §67-751 (Supp. 1982). This 
appeal presents the question whether the Tennessee bank 
tax violates the immunity of obligations of the United States 
from state and local taxation.

I
Appellant Memphis Bank & Trust Co. (Memphis Bank) 

brought this action in state court to recover $56,696.81 in 
taxes covering the years 1977 and 1978 which had been as-
sessed pursuant to the Tennessee bank tax, Tenn. Code Ann. 
§67-751 (Supp. 1982).1 Each bank doing business in Ten-

*Briefs of amici curiae urging reversal were filed by Solicitor General 
Lee, Acting Assistant Attorney General Hamblen, Stuart A. Smith, and 
Ernest J. Brown for the United States; by Henry W. Howard and Eliza-
beth S. Salveson for the Capital Preservation Fund, Inc., et al.; and by 
Mac Asbill, Jr., and Warren N. Davis for the Farm Credit Banks.

’“Excise tax on bank earnings—Rate.—There is hereby created a 
subclassification of intangible personal property which shall be designated 
as the ‘shares of banks and banking associations.’ All property in this 
subclassification shall be taxed in the following manner: Commencing in 
1977 and each year thereafter, in lieu of the assessment according to the 
value and taxation of its intangible personal property, each bank doing 
business in this state shall pay to local governments of Tennessee an excise 
tax of three percent (3%) of the net earnings for the next preceding fiscal 
year less ten percent (10%) of the ad valorem taxes paid by the bank on its 
real property and tangible personal property for the next preceding year. 
The net earnings shall be calculated in the same manner as prescribed by 
chapter 27 of title 67. The tax herein imposed shall be in lieu of all taxes 
on the redeemable or cash value of all of their outstanding shares of capital
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nessee is required under § 67-751 to pay to local governments 
of the State a tax of 3% of the bank’s net earnings for the pre-
ceding fiscal year, less a portion of the ad valorem taxes paid 
by the bank for that year.* 2 Under the statute, net earnings 
include interest received by the bank on the obligations of the 
United States and its instrumentalities, as well as interest on 
bonds and other obligations of States other than Tennessee, 
but exclude interest on obligations of Tennessee and its po-
litical subdivisions.3 * * * * 8

Appellant alleged that the bank tax, as applied to it, vio-
lated 31 U. S. C. § 742, and thus was unconstitutional under 
the Supremacy Clause. The parties stipulated that the 
amount of tax paid by appellant for the years 1977 and 1978 
was based entirely on interest earned on various federal

stock, customer savings and checking accounts, certificates of deposit and 
certificates of investment, by whatever name called, including other intan-
gible corporate property of such bank or banking association provided that 
such bank or banking association shall nonetheless continue to be subject to 
ad valorem taxes on its real and tangible personal property, the excise tax 
imposed under chapter 27 of title 67 and all other taxes to which it is cur-
rently subject.”

2 A “minimum tax” provides that under § 67-751 the bank shall be taxed
no less than an ad valorem tax calculated on 60% of the bank’s book value.
Tenn. Code Ann. § 67-752 (Supp. 1982). The parties apparently did not
consider the “minimum tax” described in § 67-752 to be an alternative basis
of tax liability in the event that § 67-751 was held unconstitutional. Ac-
cordingly, the courts below had no occasion to consider the constitutional-
ity of § 67-752 and we do not reach this question.

8 For purposes of the bank tax, the term “net earnings” is defined as 
“[f]ederal taxable income” with specified adjustments. Tenn. Code Ann. 
§ 67-2704 (Supp. 1982). “Federal taxable income” includes interest on ob-
ligations of the United States and its instrumentalities, but does not in-
clude interest on state or municipal obligations. See 26 U. S. C. § 103(a). 
Tennessee Code Ann. § 67—2704(b)(1)(B) adjusts “federal taxable income” 
by adding “[i]nterest income earned on bonds and other obligations of other 
states or their political subdivisions, less allowable amortization.” How-
ever, no similar adjustment is made to include interest on obligations of the 
State of Tennessee or its political subdivisions in the definition of “net earn-
ings” subject to the bank tax.
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obligations, primarily notes and bills of the United States 
Treasury and obligations of Federal Credit Banks.4 They 
also stipulated that if the interest earned on such federal 
obligations were excluded from the computation, Memphis 
Bank would owe no taxes for the years in question.

The Chancery Court of Shelby County granted Memphis 
Bank’s motion for summary judgment, holding that 31 
U. S. C. §742 prohibits the inclusion of interest on obliga-
tions of the United States and its instrumentalities in the 
computation of taxable “net earnings” under the Tennessee 
bank tax. The Supreme Court of Tennessee reversed. 624 
S. W. 2d 551 (1981). It held that the bank tax fell within the 
exception for “nondiscriminatory franchise . . . taxes” set 
forth in 31 U. S. C. § 742. We noted probable jurisdiction, 
456 U. S. 943 (1982), and we reverse.

II
Title 31 U. S. C. §742 establishes a broad exemption of 

federal obligations from state and local taxation:
“Except as otherwise provided by law, all stocks, bonds, 
Treasury notes, and other obligations of the United 
States, shall be exempt from taxation by or under State 
or municipal or local authority. This exemption extends 
to every form of taxation that would require that either 
the obligations or the interest thereon, or both, be con-
sidered, directly or indirectly, in the computation of the 
tax, except nondiscriminatory franchise or other non-

4 There are 37 Farm Credit Banks: 12 Federal Land Banks, 12 Federal 
Intermediate Credit Banks, and 13 Banks for Cooperatives. They are fed-
eral instrumentalities designed to provide a reliable source of credit for ag-
riculture. Pub. L. 92-181, 85 Stat. 583, 12 U. S. C. §2001 et seq. See 
generally United States v. Mississippi Chemical Corp., 405 U. S. 298, 
301-305 (1972).

The tax on Memphis Bank was also based in part on income from obliga-
tions of the Farmers Home Administration and the Federal National Mort-
gage Association.
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property taxes in lieu thereof imposed on corporations 
and except estate taxes or inheritance taxes.”

The exemption established in § 742 applies not only to Treas-
ury notes and bills, but also to the obligations of such instru-
mentalities of the United States as Federal Farm Credit 
Banks. Cf. Smith v. Davis, 323 U. S. Ill, 117 (1944) (“other 
obligations” must be interpreted “in accord with the long es-
tablished Congressional intent to prevent taxes which dimin-
ish in the slightest degree the market value or the invest-
ment attractiveness of obligations issued by the United 
States in an effort to secure necessary credit”). Because no 
federal statutes have “otherwise provided,” §742 applies to 
income from the types of federal obligations held by Memphis 
Bank.5 Therefore, the bank tax is impermissible unless the 
tax is a “nondiscriminatory franchise or other nonproperty 
ta[x] in lieu thereof” under §742.6

We have not previously had occasion to determine whether 
a state or local tax is “nondiscriminatory” within the meaning 
of § 742. However, we have frequently considered this con-
cept in our decisions concerning the constitutional immunity

8 In establishing the Federal Farm Credit Banks, Congress made clear 
that the obligations of these banks would be immune from taxation by the 
States. 12 U. S. C. §§ 2055, 2079, and 2134. We have no occasion to de-
termine whether the immunity described in these provisions is broader 
than that otherwise provided by 31 U. S. C. § 742. We note, however, 
that for purposes of federal tax immunity, our cases have made no distinc-
tion between the obligations of the United States Treasury and the obliga-
tions of the Federal Credit Banks. See, e. g., Tradesmens National Bank 
of Oklahoma v. Oklahoma Tax Comm’n, 309 U. S. 560 (1940); Schuylkill 
Trust Co. v. Pennsylvania, 296 U. S. 113 (1935); Federal Land Bank v. 
Crosland, 261 U. S. 374 (1923); Macallen Co. v. Massachusetts, 279 U. S. 
620 (1929); Smith v. Kansas City Title & Trust Co., 255 U. S. 180 (1921).

6 The nondiscrimination requirement applies to both franchise taxes and 
other nonproperty taxes. Cf. S. Rep. No. 909, 86th Cong., 1st Sess., 8 
(1959). Because we hold that the Tennessee bank tax discriminates 
against federal obligations, we need not reach the question whether the tax 
may be characterized as a “franchise or other nonproperty ta[x] in lieu 
thereof.”
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of Federal Government property, including bonds and other 
securities, from taxation by the States. Our decisions have 
treated §742 as principally a restatement of the constitu-
tional rule. See, e. g., New Jersey Realty Title Ins. Co. v. 
Division of Tax Appeals, 338 U. S. 665, 672 (1950); Missouri 
ex rel. Missouri Ins. Co. v. Gehner, 281 U. S. 313, 321-322 
(1930).

Under the constitutional rule of tax immunity established 
in McCulloch v. Maryland, 4 Wheat. 316 (1819), “States 
may not impose taxes directly on the Federal Government, 
nor may they impose taxes the legal incidence of which 
falls on the Federal Government.” United States v. County 
of Fresno, 429 U. S. 452, 459 (1977) (footnote omitted). 
Where, as here, the economic but not the legal incidence of 
the tax falls on the Federal Government, such a tax generally 
does not violate the constitutional immunity if it does not dis-
criminate against holders of federal property or those with 
whom the Federal Government deals. See, e. g., United 
States v. County of Fresno, supra, at 459-464; United States 
v. City of Detroit, 355 U. S. 466, 473 (1958); Werner Machine 
Co. v. Director of Division of Taxation, 350 U. S. 492 (1956); 
Tradesmens National Bank of Oklahoma v. Oklahoma Tax 
Comm’n, 309 U. S. 560, 564 (1940).7

A state tax that imposes a greater burden on holders of 
federal property than on holders of similar state property im-
permissibly discriminates against federal obligations. See, 
e. g., United States v. County of Fresno, supra, at 462 (“a 
state tax imposed on those who deal with the Federal Gov-
ernment” is unconstitutional if the tax "is imposed [un]- 
equally on . . . similarly situated constituents of the State”). 
Our cases establish, however, that if the “tax remains the 

7 Although the scope of the Federal Government’s constitutional tax im-
munity has been interpreted more narrowly in recent years, there has been 
no departure from the principle that state taxes are constitutionally invalid 
if they discriminate against the Government. See, e. g., United States v. 
New Mexico, 455 U. S. 720, 735, n. 11 (1982).
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same whatever the character of the [property] may be, no 
claim can be sustained that this taxing statute discriminates 
against the federal obligations.” Werner Machine Co. v. 
Director of Division of Taxation, supra, at 493-494. In 
Schuylkill Trust Co. v. Pennsylvania, 296 U. S. 113, 119— 
120 (1935), we held invalid a Pennsylvania tax levied upon the 
shares of a trust company that was measured by the com-
pany’s net assets. In calculating net assets, the statute ex-
cluded shares owned by the trust company in Pennsylvania 
corporations but included shares owned in United States ob-
ligations. The Court found that the tax statute discrimi-
nated in favor of securities issued by Pennsylvania corpora-
tions and against United States bonds or other obligations.

Similarly, in Phillips Chemical Co. v. Dumas Independent 
School District, 361 U. S. 376 (1960), we held unconstitu-
tional a local tax upon private lessees which was imposed on 
the estimated full value of the leased premises. The tax 
statute applied to lessees of United States Government prop-
erty but not to lessees of exempt real property owned by the 
State and its political subdivisions. We held that the tax 
“discriminates unconstitutionally against the United States 
and its lessee.” Id., at 387.

It is clear that under the principles established in our pre-
vious cases, the Tennessee bank tax cannot be characterized 
as nondiscriminatory under § 742. Tennessee discriminates 
in favor of securities issued by Tennessee and its political 
subdivisions and against federal obligations. The State does 
so by including in the tax base income from federal obliga-
tions while excluding income from otherwise comparable 
state and local obligations.8 We conclude, therefore, that

8 We cannot regard the impact of the discrimination as de minimis. 
According to the United States, which filed a brief as amicus curiae in sup-
port of reversal, if all 50 States enacted provisions comparable to the Ten-
nessee bank tax, the United States would incur additional annual borrow-
ing costs estimated at $280 million at an interest rate of 12%. Brief for 
United States as Amicus Curiae 2.
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the Tennessee bank tax impermissibly discriminates against 
the Federal Government and those with whom it deals.

The judgment of the Supreme Court of Tennessee is re-
versed, and the case is remanded for further proceedings not 
inconsistent with this opinion.

It is so ordered.
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ENERGY RESERVES GROUP, INC. v. KANSAS 
POWER & LIGHT CO.

APPEAL FROM THE SUPREME COURT OF KANSAS

No. 81-1370. Argued November 9, 1982—Decided January 24, 1983

In 1975, appellee public utility entered into two intrastate contracts with 
appellant’s predecessor-in-interest to purchase wellhead and residue gas 
from a certain gas field. Each contract contains a “governmental price 
escalator clause,” which provides that if any governmental authority 
fixes a price for any natural gas that is higher than the contract price, 
the contract price shall be increased to that level, and a “price redetermi-
nation clause,” which gives appellant the option to have the contract 
price redetermined no more than once every two years by averaging 
the prices being paid under three other gas contracts chosen by the par-
ties. If the price is increased pursuant to either clause, each contract 
requires appellee, within specified time periods, to seek from the Kansas 
Corporation Commission (Commission) approval to pass the increase 
through to consumers. If pass-through approval is refused and appellee 
elects not to pay the increase, appellant has the option to terminate the 
agreement. Pursuant to the price redetermination clauses, the parties 
agreed on a higher price to be effective November 27,1977, the Commis-
sion approved the pass-through of the increase to consumers, and appel-
lee paid the new price through 1978. Effective December 1, 1978, the 
Natural Gas Policy Act of 1978 replaced earlier federal price controls for 
interstate natural gas with gradually increasing price ceilings, including 
a ceiling for newly discovered or newly produced gas (§ 102) and a lower 
ceiling for categories of gas not otherwise covered by the Act (§ 109). 
The Act also extended federal price regulation to the intrastate gas mar-
ket, providing in § 105(b)(1) that the ceiling price for intrastate gas shall 
be the lower of the § 102 price and “the price under the terms of the ex-
isting contract, to which such natural gas was subject on [November 9, 
1978].” As authorized by the federal Act, the Kansas Natural Gas Price 
Protection Act was enacted in May 1979, imposing price controls on the 
intrastate gas market with regard to contracts executed before April 
20,1977, and prohibiting consideration either of ceiling prices set by fed-
eral authorities or of prices paid in Kansas under other contracts in the 
application of governmental price escalator and price redetermination 
clauses. However, the Kansas Act permits indefinite price escalator 
clauses to operate after March 1, 1979, to raise the price of “old” intra-
state gas up to the federal Act’s § 109 ceiling price. In November 1978
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appellant notified appellee that gas prices would be escalated to the § 102 
price pursuant to the governmental price escalator clauses, but appellee, 
after failing to obtain pass-through approval because of its failure to file a 
timely application with the Commission, elected not to pay the higher 
price and appellant then sought to terminate the contracts. When ap-
pellee contended that the governmental price escalator clauses were not 
triggered by the federal Act and that the Kansas Act prohibited their 
activation, appellant filed suit in a Kansas state court, seeking a declara-
tory judgment that it had the contractual right to terminate the con-
tracts. Appellee later rejected appellant’s request under the price re-
determination clauses for a price increase, to be effective in November 
1979, contending that the Kansas Act had extinguished appellee’s obliga-
tion to comply with those clauses. Appellant then filed an amended 
complaint, alleging that it was entitled to terminate the contracts be-
cause of appellee’s refusal to redetermine the price. Appellee counter- 
claimed for a declaratory judgment that the contracts were still in effect. 
The trial court entered summary judgment for appellee, holding that the 
federal Act’s imposition of price ceilings on intrastate gas did not trigger 
the governmental price escalator clauses, and that the Kansas Act did 
not violate the Contract Clause of the Federal Constitution. The Kan-
sas Supreme Court affirmed.

Held:
1. The Kansas Act does not impair appellant’s contracts with appellee 

in violation of the Contract Clause, and thus the contract price may be 
escalated under either escalator clause only to the ceiling under § 109 of 
the federal Act, not to the § 102 ceiling. Pp. 409-419.

(a) The Contract Clause’s prohibition of any state law impairing the 
obligation of contracts must be accommodated to the State’s inherent po-
lice power to safeguard the vital interests of its people. The threshold 
inquiry is “whether the state law has, in fact, operated as a substantial 
impairment of a contractual relationship.” Allied Structural Steel Co. 
v. Spannaus, 438 U. S. 234, 244. If a substantial impairment is found, 
the State, in justification, must have a significant and legitimate public 
purpose behind the regulation. Once such a purpose has been identi-
fied, the adjustment of the contracting parties’ rights and responsibilities 
must be based upon reasonable conditions and must be of a character 
appropriate to the public purpose justifying the legislation’s adoption. 
Pp. 410-413.

(b) Here, the Kansas Act has not impaired substantially appellant’s 
contractual rights. The parties are operating in a heavily regulated in-
dustry, and the statement of intent in their contracts made clear that the 
escalator clauses were designed to guarantee price increases consistent 
with anticipated regulated increases in the value of appellant’s gas, not 
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that appellant expected to receive deregulated prices. Moreover, the 
contract provision making any contractual term subject to relevant 
present and future state and federal law suggests that appellant knew its 
contractual rights were subject to alteration by state price regulation. 
Pp. 413-416.

(c) To the extent, if any, the Kansas Act impairs appellant’s con-
tractual interests, it rests on significant state interests in protecting 
consumers from the escalation of natural gas prices caused by deregula-
tion and in correcting the imbalance between the interstate and intra-
state markets by permitting the intrastate prices to rise only to the § 109 
level. Nor are the means chosen to implement these purposes deficient, 
particularly in light of the deference to which the Kansas Legislature’s 
judgment is entitled. Pp. 416-419.

2. The Kansas Supreme Court did not err in holding that the enact-
ment of § 105 of the federal Act did not trigger the governmental price 
escalator clauses in these contracts so as to entitle appellant to a price 
increase on December 1, 1978. As a matter of federal statutory inter-
pretation, the federal Act does not trigger such clauses automatically. 
By the language of § 105(b)(1), Congress set a ceiling for the operation 
of contractual provisions; it did not prescribe a price. And the Kansas 
Supreme Court’s holding that the particular governmental price esca-
lator clauses involved here were insufficient to escalate the gas price is 
an interpretation of state law to which this Court defers. Pp. 419-420. 

230 Kan. 176, 630 P. 2d 1142, affirmed.

Blackmu n , J., delivered the opinion of the Court, in which Brenn an , 
Whi te , Marsh al l , Stev en s , and O’Conno r , JJ., joined, and in all but 
Part II-C of which Burge r , C. J., and Powe ll  and Rehn qui st , JJ., 
joined. Powe ll , J., filed an opinion concurring in part, in which Burger , 
C. J., and Rehn qui st , J., joined, post, p. 421.

Gary W. Davis argued the cause for appellant. With him 
on the briefs were Martin W. Bauer, Clark Mandigo, Ed-
win W. Parker II, I. Michael Greenberger, and Nancy J. 
Bregstein.

Basil W. Kelsey argued the cause for appellee. With him 
on the brief were Jerome T. Wolf, Terry W. Schackmann, 
and David S. Black.*

*Briefs of amici curiae urging affirmance were filed by Brian J. 
Moline, Special Assistant Attorney General of Kansas, for the State Cor-
poration Commission of the State of Kansas; by William E. Metcalf and 
Patrick H. Donahue for Kansas Legal Services, Inc.; by Jan Eric Cart-
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Justi ce  Blackm un  delivered the opinion of the Court.
This case concerns the regulation by the State of Kansas of 

the price of natural gas sold at wellhead in the intrastate mar-
ket. It presents a federal Contract Clause issue and a statu-
tory issue.

I
On September 27, 1975, The Kansas Power & Light Com-

pany (KPL), a public utility and appellee here, entered into 
two intrastate natural gas supply contracts with Clinton Oil 
Company, the predecessor-in-interest of appellant Energy 
Reserves Group, Inc. (ERG). Under the first contract, 
KPL agrees to purchase gas directly at the wellhead on 
the Spivey-Grabs Field in Kingman and Harper Counties in 
southern Kansas. The second contract obligates KPL to 
purchase from the same field residue gas, that is, gas remain-
ing after certain recovery and processing steps are com-
pleted. The original contract price was $1.50 per thousand 
cubic feet (Mcf) of gas. The contracts continue in effect for 
the life of the field or for the life of the processing plants asso-
ciated with the field.

A
Each contract contains two clauses known generically as 

indefinite price escalators. The first is a governmental price 
escalator clause; this provides that if a governmental author-
ity fixes a price for any natural gas that is higher than the 
price specified in the contract, the contract price shall be in-
creased to that level.* 1 The second is a price redetermination 

wright, Attorney General of Oklahoma, Robert D. Stewart, Jr., and Eddie 
M. Pope for the Oklahoma Corporation Commission; and by Dennis G. 
Lyons, Mark J. Spooner, John L. Arrington, Jr., Curtis M. Long, Jay 
M. Galt, and Harry W. Birdwell for Oklahoma Natural Gas Co. et al.

1 The governmental price escalator provision states:
“If any federal or Kansas regulatory or governmental authority having 

jurisdiction in the premises shall at any time hereafter fix a price per MCF 
applicable to any natural gas of any vintage produced in Kansas, higher 
than the contract price then in effect under this gas contract, the price to
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clause; this gives ERG the option to have the contract price 
redetermined no more than once every two years.* 2 The new 
price is then set by averaging the prices being paid under 
three other gas contracts chosen by the parties.

When the price is increased pursuant to either of these 
clauses, each contract requires KPL to seek from the Kansas 
Corporation Commission (Commission) approval to pass the 
increase through to consumers. App. to Juris. Statement 
69a. The application for approval is to be submitted within 5 
days after a price increase resulting from governmental ac-

be paid for gas thereafter shall be increased to equal such regulated price. 
In that event, the increased price shall be effective as of the date of action 
of the governmental or regulatory authority establishing the regulated 
price, or its effective date, whichever is later . . . .” App. to Juris. State-
ment 66a.

2 The price redetermination provision states in relevant part:
“SELLER shall have the option to cause the price being paid for its gas 

by BUYER to be redetermined every two years, beginning in 1977. The 
request for a price redetermination shall be given in writing by SELLER 
to BUYER not later than 120 days prior to the beginning of the Contract 
Year for which the price redetermination is requested. . . .

“. . . Within the same one hundred twenty (120) days following SELL-
ER’S request for a price redetermination, the parties shall mutually re-
determine the price by considering three (3) contracts under which the 
highest prices are actually being paid for flowing gas ninety (90) days prior 
to the date the redetermined price is to be effective. The contracts to be 
considered shall, (a) have a primary term of one (1) or more years, (b) be 
for gas produced in Kansas, (c) be for gas purchased by an interstate or 
intrastate company selling or using an average daily volume of 5,000 MCF 
or more of gas for the twelve (12) months period ending ninety (90) days 
prior to the date the redetermined price is to be effective, (d) not be for the 
purchase of Spivey-Grabs Field gas by BUYER under contracts dated in 
1975, (e) not include more than one contract of any one purchaser in any 
one field, and (f) not be for a price then subject to regulatory suspense or 
refunds. . . .

“After the BUYER and SELLER have decided on the three contracts 
and appropriate prices to be used from each one for this redetermination, 
the weighted average price per MCF being paid under the three contracts 
shall be calculated. This price shall become the redetermined price to be 
paid by BUYER to SELLER.” Id., at 67a-68a.
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tion, or no fewer than 60 days before a price redetermination 
increase is to become effective. Ibid. If the Commission 
refuses to permit the pass-through and KPL elects not to pay 
the increase, ERG has the option to terminate the agreement 
on 30 days’ written notice.

Each contract states that the purpose of the price escalator 
clauses is “solely” to compensate ERG for “anticipated” in-
creases in its operating costs and in the value of its gas. Id., 
at 70a. Each contract also provides: “Neither party shall be 
held in default for failure to perform hereunder if such failure 
is due to compliance with,” ibid., any “relevant present and 
future state and federal laws.” Id., at 69a.

In 1977, ERG invoked the price redetermination clause, 
and the parties agreed on a price of $1.77 per Mcf, effective 
November 27 of that year. The Commission approved the 
pass-through of this increase to consumers. KPL paid the 
new price through 1978.3

B
On December 1, 1978, the Natural Gas Policy Act of 1978 

(Act), Pub. L. 95-621, 92 Stat. 3350, 15 U. S. C. §3301 et 
seq. (1976 ed., Supp. V), designed in principal part to encour-
age increased natural gas production, became effective. The 
Act replaced the federal price controls that had been estab-
lished under the Natural Gas Act, ch. 556, 52 Stat. 821, with 
price ceilings that rise monthly based on “an inflation adjust-
ment factor” and other considerations. Different ceilings 
are set for different types of gas. Section 102 of the Act, 15 
U. S. C. §3312 (1976 ed., Supp. V), sets a gradually increas-
ing ceiling price for newly discovered or newly produced nat-
ural gas. The December 1978 ceiling price under § 102 was 

8 On June 9, 1978, the Commission gave KPL permission to implement a 
purchased-gas price adjustment. This authorized an automatic pass- 
through to consumers of wholesale gas cost increases upon written notice 
to the Commission. The Commission retained authority to review and 
revoke any pass-through under its normal standards for reviewing rate 
increases.
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$2,078 per million British thermal units. Section 104 sets 
ceiling prices for “old” interstate gas, that is, gas from al-
ready discovered and producing wells. Section 109 sets an-
other ceiling price for categories of natural gas not covered 
by the other sections of the Act. As of December 1978, the 
§ 109 ceiling price was $1.63 per million Btu’s.

In another departure from the 1938 Natural Gas Act, the 
new Act extended federal price regulation to the intrastate 
gas market. See S. Conf. Rep. No. 95-1126, pp. 67-68 
(1978); H. R. Conf. Rep. No. 95-1752, pp. 67-68 (1978). 
Section 105 of the Act establishes the rule for applying price 
ceilings to intrastate gas, described as gas not committed to 
interstate commerce on November 8, 1978.4 * It provides, in 
its subsection (b)(1), that the maximum lawful price of such 
gas “shall be the lower of. . . the price under the terms of the 
existing contract, to which such natural gas was subject on 
[November 9, 1978], . . . or . . . the maximum lawful price 
. . . computed for such month under section 102 (relating to 
new natural gas).”6 The parties agree that § 105(b)(1) gov-
erns these contracts.

The Act, by § 602(a), also permits a State “to establish or 
enforce any maximum lawful price for the first sale of natural

4 In pertinent part, § 105 provides:
“(a) Application.—The maximum lawful price computed under subsec-

tion (b) shall apply to any first sale of natural gas delivered during any 
month in the case of natural gas, sold under any existing contract or any 
successor to an existing contract, which was not committed or dedicated to 
interstate commerce on the day before the enactment of this Act.

“(b) Maximum lawful price.—
“(1) General rule.—Subject to paragraphs (2) and (3), the maximum law-

ful price under this section shall be the lower of—
“(A) the price under the terms of the existing contract, to which such 

natural gas was subject on the date of the enactment of this Act [Novem-
ber 9, 1978], as such contract was in effect on such date; or

“(B) the maximum lawful price, per million Btu’s, computed for such 
month under section 102 (relating to new natural gas).”

6 Section 105(b)(2) applies to contracts under which the price of gas on 
November 9, 1978, exceeded the § 102 price.
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gas produced in such State which does not exceed the appli-
cable maximum lawful price, if any, under title I of this Act.”

C
In direct response to the Act, the Kansas Legislature 

promptly imposed price controls on the intrastate gas mar-
ket. In May 1979, the Kansas Natural Gas Price Protection 
Act (Kansas Act), 1979 Kan. Sess. Laws, ch. 171, codified as 
Kan. Stat. Ann. §§55-1401 to 55-1415 (Supp. 1982), was en-
acted.6 The Kansas Act applies only to natural gas con-
tracts executed before April 20,1977, § 55-1403, and controls 
natural gas prices until December 31, 1984, §55-1411. Sec-
tion 55-1404 prohibits consideration either of ceiling prices 
set by federal authorities or of prices paid in Kansas under 
other contracts in the application of governmental price esca-
lator clauses and price redetermination clauses.7 Section 

6 ERG asserts that the Kansas Act is special interest legislation de-
signed to permit KPL to avoid gas price increases and to aid KPL in this 
and other litigation. ERG notes that KPL supported the bill, that the 
Special Joint Committee approved the bill by only a narrow margin, and 
that several members of the Committee’s minority believed the bill to be 
special interest legislation. Brief for Appellant 9-12. The bill, however, 
was supported by the Governor, labor unions, farmers, and municipal rep-
resentatives, and was passed by substantial margins in both Houses of the 
Kansas Legislature. Although KPL purchases a sizable portion of the gas 
affected by the Kansas Act, there are other purchasers as well. More-
over, as indicated in n. 3, supra, KPL already had obtained from the Com-
mission a purchased-gas price adjustment that allowed it to pass through to 
its customers any gas cost increase.

7 Section 55-1404 provides, with certain exceptions, that “on or after 
December 1, 1978, the price allowed to be paid pursuant to federal legisla-
tion or any regulation by an agency implementing such legislation, or the 
price paid or to be paid for any sale of natural gas in the state of Kansas 
shall not be taken into account in applying any indefinite price escalator 
clause contained in any gas purchase contract subject to this act, to the ex-
tent that such contract provides for the sale in the state of Kansas, of gas 
produced within this state which was not committed or dedicated to inter-
state commerce on November 8, 1978. This section shall not require a re-
duction of any price contained in any gas purchase contract subject to this 
act below the price actually paid prior to the date of enactment of this act.”
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55-1405 of the Kansas Act, however, permits indefinite price 
escalator clauses to operate after March 1, 1979, to raise the 
price of old intrastate gas up to the federal Act’s § 109 ceiling 
price. Section §55-1406 exempts new gas and gas from 
stripper wells.

D

On November 20, 1978, ERG and other gas suppliers hav-
ing similar contracts with KPL notified KPL that gas prices 
would be escalated to the § 102 price on December 1, pursu-
ant to the governmental price escalator clause. KPL sought 
pass-through approval from the Commission for this increase 
by an application filed December 7, one day too late to satisfy 
the 5-day contractual requirement. KPL never elected to 
pay the higher price.

On June 5, 1979, ERG notified KPL that it would termi-
nate the contracts within 30 days because KPL had failed to 
apply to the Commission for pass-through authority within 
five days of December 1, 1978, had failed to obtain Commis-
sion approval, and had failed to pay the increased price ERG 
contends was required by the governmental price escalator 
clause. KPL’s response was that the clause was not trig-
gered by the Act and that the Kansas Act prohibited its ac-
tivation. ERG then filed an action in the District Court of 
Harper County, Kan., praying for a declaratory judgment 
that it had the contractual right to terminate the contracts.

On July 24, in light of KPL’s refusal to terminate, ERG re-
quested an increase up to the Act’s § 102 ceiling price under 
the price redetermination clause. The increase was to be 
effective in November 1979, the next redetermination date 
possible under the contracts. KPL conceded that the price 
redetermination clause permitted such an increase, but con-
tended that § 55-1404 of the Kansas Act had extinguished the 
utility’s obligation to comply with that clause. ERG then 
filed an amended complaint, alleging that it was entitled to 
terminate the contracts because of KPL’s refusal to redeter-
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mine the price. KPL counterclaimed for a declaratory judg-
ment that the contracts were still in effect.

On the parties’ cross-motions for summary judgment, the 
state trial court held that the Act’s imposition of price ceil-
ings on intrastate gas did not trigger the governmental es-
calator clause. It also found that the Kansas Act did not 
violate the Contract Clause, reasoning that Kansas has a 
legitimate interest in addressing and controlling the serious 
economic dislocations that the sudden increase in gas prices 
would cause, and that the Kansas Act reasonably furthered 
that interest. App. to Juris. Statement 25a, 42a, 45a. The 
Supreme Court of Kansas, by unanimous vote, affirmed. 
230 Kan. 176, 630 P. 2d 1142 (1981).8 We noted probable 
jurisdiction. 456 U. S. 904 (1982).

II
ERG raises both statutory and constitutional issues in chal-

lenging the ruling of the Kansas Supreme Court. The con-
stitutional issue is whether the Kansas Act impairs ERG’s 
contracts with KPL in violation of the Contract Clause, U. S. 
Const., Art. I, §16, cl. I.9 The statutory issue is whether 
the federal enactment of §105 triggered the governmental 
price escalator clause. As to the latter issue, if § 105’s enact-
ment did have that effect, ERG was entitled to a price in-
crease on December 1, 1978. If not, ERG could rely only on 
the price redetermination clause for any increase. That 
clause could not be exercised until November 1979. The 

8 The court held that an emergency situation existed because the antici-
pated sudden escalation of intrastate gas prices threatened to boost dra-
matically both gas and electricity utility rates. The court suggested that 
because ERG had not attempted to exercise the price redetermination 
clause prior to the date of enactment, the Kansas Act was being applied 
only prospectively. The court concluded, however, that the State’s inter-
est and chosen means could justify a retroactive application. 230 Kan., at 
189-190, 630 P. 2d, at 1153.

9 “No State shall . . . pass any . . . Law impairing the Obligation of 
Contracts . . . .”



410 OCTOBER TERM, 1982

Opinion of the Court 459 U. S.

statutory issue thus controls the timing of any increase. The 
constitutional issue, on the other hand, affects the price that 
ERG may claim under either clause. If ERG prevails, the 
price may be escalated to the § 102 ceiling; if ERG does not 
prevail, the price may be escalated only to the § 109 ceiling. 
We consider the Contract Clause issue first.10 11

A
Although the language of the Contract Clause is facially 

absolute, its prohibition must be accommodated to the inher-
ent police power of the State “to safeguard the vital interests 
of its people.” Home Bldg. & Loan Assn. v. Blaisdell, 290 
U. S. 398, 434 (1934). In Blaisdell, the Court approved a 
Minnesota mortgage moratorium statute, even though the 
statute retroactively impaired contract rights. The Court 
balanced the language of the Contract Clause against the 
State’s interest in exercising its police power, and concluded 
that the statute was justified.11

The Court in two recent cases has addressed Contract 
Clause claims. In United States Trust Co. v. New Jersey, 
431 U. S. 1 (1977), the Court held that New Jersey could not 
retroactively alter a statutory bond covenant relied upon by 
bond purchasers. One year later, in Allied Structural Steel 
Co. v. Spannaus, 438 U. S. 234 (1978), the Court invalidated 
a Minnesota statute that required an employer who closed its 
office in the State to pay a “pension funding charge” if its

10 If fairly possible, we of course construe a statute so as to avoid a con-
stitutional question. Machinists v. Street, 367 U. S. 740, 749-750 (1961). 
Because, however, the statutory issue affects only the operation of the 
governmental price escalator clause, its resolution in no way obviates the 
need to scrutinize the Kansas Act under the Contract Clause.

11 The Court listed five factors that were then deemed to be significant in 
its analysis: whether the Act (1) was an emergency measure; (2) was one to 
protect a basic societal interest, rather than particular individuals; (3) was 
tailored appropriately to its purpose; (4) imposed reasonable conditions; 
and (5) was limited to the duration of the emergency. 290 U. S., at 
444-447.
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pension fund at the time was insufficient to provide full bene-
fits for all employees with at least 10 years’ seniority.12 Al-
though the legal issues and facts in these two cases differ in 
certain ways, they clarify the appropriate Contract Clause 
standard.

The threshold inquiry is “whether the state law has, in 
fact, operated as a substantial impairment of a contractual 
relationship.” Allied Structural Steel Co., 438 U. S., at 244. 
See United States Trust Co., 431 U. S., at 17. The severity 
of the impairment is said to increase the level of scrutiny to 
which the legislation will be subjected. Allied Structural 
Steel Co., 438 U. S., at 245. Total destruction of contractual 
expectations is not necessary for a finding of substantial im-
pairment. United States Trust Co., 431 U. S., at 26-27. 
On the other hand, state regulation that restricts a party to 
gains it reasonably expected from the contract does not nec-
essarily constitute a substantial impairment. Id., at 31, cit-
ing El Paso v. Simmons, 379 U. S. 497, 515 (1965). In 
determining the extent of the impairment, we are to consider 
whether the industry the complaining party has entered has 
been regulated in the past. Allied Structural Steel Co., 438 
U. S., at 242, n. 13, citing Veix v. Sixth Ward Bldg. & Loan 
Assn., 310 U. S. 32, 38 (1940) (“When he purchased into an 
enterprise already regulated in the particular to which he 
now objects, he purchased subject to farther legislation upon 
the same topic”). The Court long ago observed: “One whose 
rights, such as they are, are subject to state restriction, can-
not remove them from the power of the State by making a 
contract about them.” Hudson Water Co. v. McCarter, 209 
U. S. 349, 357 (1908).

If the state regulation constitutes a substantial impair-
ment, the State, in justification, must have a significant 
and legitimate public purpose behind the regulation, United 

12See also Malone v. White Motor Corp., 444 U. S. 911 (1979), sum-
marily aff’g 599 F. 2d 283 (CA8).
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States Trust Co., 431 U. S., at 22, such as the remedying of a 
broad and general social or economic problem. Allied Struc-
tural Steel Co., 438 U. S., at 247, 249. Furthermore, since 
Blaisdell, the Court has indicated that the public purpose 
need not be addressed to an emergency or temporary situa-
tion. United States Trust Co., 431 U. S., at 22, n. 19; Veix 
v. Sixth Ward Bldg. & Loan Assn., 310 U. S., at 39-40. 
One legitimate state interest is the elimination of unforeseen 
windfall profits. United States Trust Co., 431 U. S., at 31, 
n. 30. The requirement of a legitimate public purpose guar-
antees that the State is exercising its police power, rather 
than providing a benefit to special interests.13

Once a legitimate public purpose has been identified, the 
next inquiry is whether the adjustment of “the rights and 
responsibilities of contracting parties [is based] upon reason-
able conditions and [is] of a character appropriate to the pub-
lic purpose justifying [the legislation’s] adoption.” United 
States Trust Co., 431 U. S., at 22. Unless the State itself is 
a contracting party, see id., at 23,14 “[a]s is customary in re-

13 In Allied Structural Steel Co. v. Spannaus, the Court held that the 
Minnesota pension law severely impaired established contractual relations 
between employers and employees. The State had not acted to meet an 
important general social problem. The pension statute had a very narrow 
focus: it was aimed at specific employers. Indeed, it even may have been 
directed at one particular employer planning to terminate its pension plan 
when its collective-bargaining agreement expired. See 438 U. S., at 
247-248, and n. 20.

14 See generally Note, A Process-Oriented Approach to the Contract 
Clause, 89 Yale L. J. 1623, 1647-1648 (1980) (distinguishing public from 
private contracts). In United States Trust Co., but not in Allied Struc-
tural Steel Co., the State was one of the contracting parties. When a 
State itself enters into a contract, it cannot simply walk away from its fi-
nancial obligations. In almost every case, the Court has held a govern-
mental unit to its contractual obligations when it enters financial or other 
markets. See United States Trust Co., 431 U. S., at 25-28; W. B. 
Worthen Co. v. Kavanaugh, 295 U. S. 56 (1935); Murray v. Charleston, 96 
U. S. 432 (1878). But see Faitoute Iron & Steel Co. v. City of Asbury 
Park, 316 U. S. 502 (1942). When the State is a party to the contract,
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viewing economic and social regulation, . . . courts properly 
defer to legislative judgment as to the necessity and reason-
ableness of a particular measure.” Id., at 22-23.

B
The threshold determination is whether the Kansas Act 

has impaired substantially ERG’s contractual rights. Sig-
nificant here is the fact that the parties are operating in a 
heavily regulated industry.* 15 See Veix v. Sixth Ward Bldg. 
& Loan Assn., 310 U. S., at 38. State authority to regulate 
natural gas prices is well established. See Cities Service 
Gas Co. v. Peerless Oil & Gas Co., 340 U. S. 179 (1950).16 
At the time of the execution of these contracts, Kansas did 
not regulate natural gas prices specifically,17 but its supervi-
“complete deference to a legislative assessment of reasonableness and ne-
cessity is not appropriate because the State’s self-interest is at stake.” 
United States Trust Co., 431 U. S., at 26. In the present case, of course, 
the stricter standard of United States Trust Co. does not apply because 
Kansas has not altered its own contractual obligations.

1S In addition to the Kansas and federal regulations, 38 States regulate 
various aspects of gas production and sale. See Interstate Oil Compact 
Commission, Summary of State Statutes and Regulations for Oil and Gas 
Production (1979).

16 For some time, the Court has recognized the validity of state regula-
tion of the production and sale of natural gas in furtherance of conservation 
goals. See Ohio Oil Co. v. Indiana, 177 U. S. 190, 210 (1900); see also 5 
E. Kuntz, Law of Oil and Gas § 70.2, p. 307 (1978); cf. Henderson Co. v. 
Thompson, 300 U. S. 258, 266 (1937) (state statute retrospectively regulat-
ing the contractual sale of natural gas containing different amounts of hy-
drogen sulfide does not violate Contract Clause of Texas Constitution). 
On several occasions, the Court has approved state price regulation of nat-
ural gas that did not interfere with interstate commerce. See, e. g., Phil-
lips Petroleum Co. v. Oklahoma, 340 U. S. 190 (1950); Cities Service Gas 
Co. v. Peerless Oil & Gas Co., 340 U. S. 179 (1950); Pennsylvania Gas Co. 
v. Public Service Comm’n, 252 U. S. 23 (1920); 5 E. Kuntz, supra, § 75.2, 
p. 371.

17 Kansas in the past has regulated the wellhead price of natural gas. 
See Cities Service Gas Co. v. State Corporation Comm’n, 355 U. S. 391 
(1958), rev’g 180 Kan. 454, 304 P. 2d 528 (1956). Although this Court 
struck down the Commission’s earlier attempt to set a wellhead price, it 
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sion of the industry was extensive and intrusive.18 More-
over, under the authority of §5(a) of the 1938 Natural Gas 
Act, the Federal Power Commission (FPC) set “just and rea-
sonable” rates for prices of gas both at the wellhead and in 
pipelines. Although prices in the intrastate market have di-
verged somewhat from those in the interstate market due to 
the recent shortage of natural gas,19 the regulation of inter-
state prices effectively limits intrastate price increases.20

apparently did so because the price regulation extended to gas in interstate 
commerce. See 355 U. S., at 392, citing Phillips Petroleum Co. v. Wis-
consin, 347 U. S. 672 (1954), and Natural Gas Pipeline Co. v. Panama 
Corp., 349 U. S. 44 (1955); see n. 16, supra. The instant case does not 
raise a Commerce Clause issue because the parties agree that the gas is not 
in interstate commerce and because Congress, by §602, authorized the 
State to regulate its price. See S. Conf. Rep. No. 95-1126, p. 125 (1978) 
(“The Congress ... is ceding its authority under the commerce clause of 
the Constitution to regulate prices for such production to affected States”); 
H. R. Conf. Rep. No. 95-1752, p. 125 (1978) (same).

18 For more than 75 years now, Kansas has regulated the production, 
transportation, distribution, and sale of natural gas. See Cities Service 
Gas Co. v. State Corporation Comm’n, 222 Kan. 598, 609-610, 567 P. 2d 
1343, 1352 (1977).

19 Because of the shortage, some gas was diverted to the intrastate mar-
ket where consumers were willing to pay higher prices. “As the FPC 
price ceiling dropped below market levels prevailing in the intrastate 
sector, new gas supply has increasingly gravitated toward the latter.” 
Federal Trade Commission, Staff Report of the Bureau of Economics, 
J. Mulholland, The Economic Structure and Behavior in the Natural Gas 
Production Industry 10 (1979) (footnote omitted); see Executive Office of 
the President, The National Energy Plan 18 (1977), reprinted in 1 National 
Energy Plan, 95th Congress: Legislative History of the National Energy 
Acts of 1978 (item 5) (1979); Comment, For Gas, Congress Spells Relief 
N-G-P-A: An Analysis of the Natural Gas Policy Act of 1978, 40 U. Pitt. L. 
Rev. 429, 434 (1979). The Emergency Natural Gas Act of 1977, § 6(a), 
Pub. L. 95-2, 91 Stat. 7, addressed this problem by extending federal price 
regulation to the intrastate market during a Presidentially declared emer-
gency. These emergency provisions were carried forward in § 302(a) of 
the 1978 Act.

20 “Even if the gas can be sold intrastate, FPC price ceilings will in-
directly affect price levels in the unregulated sector over the long



ENERGY RESERVES GROUP v. KANSAS POWER & LIGHT 415

400 Opinion of the Court

It is in this context that the indefinite escalator clauses at 
issue here are to be viewed. In drafting each of the con-
tracts, the parties included a statement of intent, which made 
clear that the escalator clause was designed to guarantee 
price increases consistent with anticipated increases in the 
value of ERG’s gas. App. to Juris. Statement 70a. While it 
is not entirely inconceivable that ERG in September 1975 
anticipated the deregulation of gas prices introduced by the 
Act in 1978, we think this is highly unlikely, and we read the 
statement of intent to refer to nothing more than changes in 
value resulting from changes in the federal regulator’s “just 
and reasonable” rates. In exchange for these anticipated in-
creases, KPL agreed to accept gas from the Spivey-Grabs 
field for the lifetime of that field. Thus, at the time of the 
execution of the contracts, ERG did not expect to receive de-
regulated prices. The very existence of the governmental 
price escalator clause and the price redetermination clause in-
dicates that the contracts were structured against the back-
ground of regulated gas prices. If deregulation had not oc-
curred, the contracts undoubtedly would have called for a 
much smaller price increase than that provided by the Kan-
sas Act’s adoption of the § 109 ceiling.* 21

term.” P. Starratt, The Natural Gas Shortage and the Congress 29 
(1974). Determining the actual effect on the intrastate market of federal 
regulation of the interstate market is difficult because state oil and gas 
agencies have not collected information on intrastate sales. See Schanz & 
Frank, Natural Gas in the Future National Energy Pattern, in Regulation 
of the Natural Gas Producing Industry 18, 28-30 (K. Brown ed. 1972).

21 Absent deregulation, the existing interstate price would have contin-
ued to act as a brake on increases ERG could obtain under the price re-
determination clause. As has been noted, the originally specified contract 
price was $1.50 per Mcf. App. to Juris. Statement 66a. Under the con-
tract, ERG was entitled to an increase of two cents per Mcf each year ab-
sent a price redetermination in excess of that amount. Ibid. A price re-
determination occurred in November 1977, and by November 1978, the 
contract price had risen to $1.77 per Mcf. The July 1982 § 109 price ceiling 
was $2.194 and the § 102 ceiling was $3.152. 47 Fed. Reg. 17981, 17982 
(1982). There is no reason to believe that, by operation of either escalator 
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Moreover, the contracts expressly recognize the existence 
of extensive regulation by providing that any contractual 
terms are subject to relevant present and future state and 
federal law.22 This latter provision could be interpreted to 
incorporate all future state price regulation, and thus dispose 
of the Contract Clause claim. Regardless of whether this in-
terpretation is correct,23 the provision does suggest that ERG 
knew its contractual rights were subject to alteration by 
state price regulation. Price regulation existed and was 
foreseeable as the type of law that would alter contract ob-
ligations. Reading the Contract Clause as ERG does would 
mean that indefinite price escalator clauses could exempt 
ERG from any regulatory limitation of prices whatsoever. 
Such a result cannot be permitted. Hudson Water Co. v. 
McCarter, 209 U. S., at 357. In short, ERG’s reasonable 
expectations have not been impaired by the Kansas Act. 
See El Paso v. Simmons, 379 U. S., at 515.

C
To the extent, if any, the Kansas Act impairs ERG’s con-

tractual interests, the Kansas Act rests on, and is prompted 
by, significant and legitimate state interests. Kansas has

clause under the old regulatory structure, ERG’s prices ever would have 
reached the Act’s levels.

22 Many gas sale contracts contain similar provisions. See 4 H. Wil-
liams, Oil and Gas Law § 734, pp. 800-801 (1981). These stem from the 
assumption that the contracts are subject to governmental price and other 
regulation. Id., at 802. Their purpose is to “provide that the contract 
shall continue in effect though modified to conform to the requirements of 
such law or regulation.” Ibid.

23 A similar clause has been held implicitly not to incorporate state price 
regulations that impair interstate commerce. See Natural Gas Pipeline 
Co. v. Harrington, 139 F. Supp. 452, 454-455 (ND Tex. 1956), vacated and 
remanded on other grounds, 246 F. 2d 915 (CA5 1957), cert, denied, 356 
U. S. 957 (1958). Analogously, state price regulations pre-empted by 
FPC price regulation have been held not to be incorporated by govern-
mental price escalator clauses. See Pan American Petroleum Corp. v. 
Kansas-Nebraska Natural Gas Co., 297 F. 2d 561, 567-568 (CA8 1962).
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exercised its police power to protect consumers from the es-
calation of natural gas prices caused by deregulation. The 
State reasonably could find that higher gas prices have 
caused and will cause hardship among those who use gas heat 
but must exist on limited fixed incomes.

The State also has a legitimate interest in correcting the 
imbalance between the interstate and intrastate markets by 
permitting intrastate prices to rise only to the § 109 level. 
By slowly deregulating interstate prices, the Act took the 
cap off intrastate prices as well.24 The Kansas Act attempts 
to coordinate the intrastate and interstate prices by supple-
menting the federal Act’s regulation of intrastate gas. Con-
gress specifically contemplated such action:

“The conference agreement provides that nothing in 
this Act shall affect the authority of any State to estab-
lish or enforce any maximum lawful price for sales of gas 
in intrastate commerce which does not exceed the appli-
cable maximum lawful price, if any, under Title I of this 
Act. This authority extends to the operation of any 
indefinite price escalator clause.” S. Conf. Rep. No. 
95-1126, pp. 124-125 (1978); H. R. Conf. Rep. No. 95- 
1752, pp. 124-125 (1978).

There can be little doubt about the legitimate public purpose 
behind the Act.25 26

24 Although the Act does place a ceiling on intrastate gas, it is the highest 
ceiling under the law, that is, the § 102 limit for newly discovered gas. Old 
interstate gas is subject to the much lower ceilings of § 104, or § 106 in the 
case of rollover contracts. In fact, the § 109 price for July 1982 of $2.194 
per Mcf is substantially higher than any of the § 104 or § 106 prices for old 
interstate gas from wells drilled before 1974. See 47 Fed. Reg. 17981,
17982-17983 (1982). The Spivey-Grabs Field gas wells covered by these 
contracts were drilled between 1954 and 1961. Brief for Appellee 41, and 
n. 139 (citing Kansas Geological Society Library, Drillers’ Log (Kansas 
producers)).

26 ERG claims that the legislation was designed to benefit KPL. See 
n. 6, supra. Unlike Allied Structural Steel Co. v. Spannaus, 438 U. S. 
234 (1978), there is little or nothing in the record here to support the con-



418 OCTOBER TERM, 1982

Opinion of the Court 459 U. S.

Nor are the means chosen to implement these purposes de-
ficient, particularly in light of the deference to which the 
Kansas Legislature’s judgment is entitled. On the surface, 
the State’s Act seems limited to altering indefinite price es-
calation clauses of intrastate contracts that affect less than 
10% of the natural gas consumed in Kansas. Tr. of Oral Arg. 
16. To analyze properly the Kansas Act’s effect, however, 
we must consider the entire state and federal gas price regu-
latory structure. Only natural gas subject to indefinite price 
escalator clauses poses the danger of rapidly increasing 
prices in Kansas. Gas under contracts with fixed escalator 
clauses and interstate gas purchased by the utilities subject 
to § 109 would not escalate as would intrastate gas subject to 
indefinite price escalator clauses. The Kansas Act simply 
brings the latter category into line with old interstate gas 
prices by limiting the operation of the indefinite price esca-
lator clauses.

The Kansas Act also rationally exempts the types of new 
gas the production of which Congress sought to encourage 
through the higher § 102 prices. Finally, the Act is a tempo-
rary measure that expires when federal price regulation of 
certain categories of gas terminates. The Kansas statute

tention that the Kansas Act is special interest legislation. Given the na-
ture of the industry—sales to public utilities—it is impossible for any regu-
lation not to have a major effect on a small number of participants. This 
differs from the statute under challenge in Allied Structural Steel Co., 
where a small number of employers were singled out from the larger 
group. The fact that there was a close vote at the committee stage, and 
that some of the committee dissenters expressed the view that the Kansas 
Act was special interest legislation, bears little if any resemblance to the 
circumstantial evidence present in Allied Structural Steel Co. Nor is 
there any indication that the Kansas political process had broken down. 
Cf. Note, 89 Yale L. J., at 1645 (provided “legislature is functioning prop-
erly, selection of a public purpose and determinations of necessity and ap-
propriateness should be left to it”). In addition, the automatic price pass- 
through adjustment indicates that KPL will not benefit significantly from 
the statute. Although ERG is correct that the Commission could revoke 
the pass-through, it has given no indication that it will do so.
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completes the regulation of the gas market by imposing grad-
ual escalation mechanisms on the intrastate market, con-
sistent with the new national policy toward gas regulation.

We thus resolve the constitutional issue against ERG.

Ill
We turn to ERG’s statutory contention that the Kansas 

courts misconstrued § 105 as fixing the contract price at the 
November 9,1978, level. While, on this point, the opinion of 
the Kansas Supreme Court is not entirely clear to us, it does 
not appear so to construe § 105. And KPL, in fact, does not 
contend that it did. Instead, the court recognized that § 105 
permits the indefinite price escalator clauses to continue to 
operate to raise the contract price up to the lawful ceiling. 
See Pennzoil Co. v. FERC, 645 F. 2d 360, 379 (CA5 1981) 
(“[T]he NGPA does not preclude escalation of area rate 
clauses [a type of indefinite price escalators] to NGPA 
prices”), cert, denied, 454 U. S. 1142 (1982).

The actual point of dispute is whether the governmental 
price escalator clauses in these contracts were triggered by 
the enactment of §105. The Kansas Supreme Court ac-
knowledged that the Act could trigger a governmental price 
escalator clause. 230 Kan., at 184, 630 P. 2d, at 1149. In 
this case, however, it held that “[t]he NGPA did not trigger 
a price increase because the contracts herein did not contain 
a sufficient escalation mechanism.” Id., at 185, 630 P. 2d, 
at 1150. We agree that, as a matter of federal statutory in-
terpretation, the Act does not trigger such clauses automa-
tically. See 44 Fed. Reg. 16895, 16904 (1979).26 Section 
105(b)(1) provides that the ceiling price shall be the lower of

“On December 1, 1978, the Federal Energy Regulatory Commission is-
sued interim regulations stating: “The establishment of maximum lawful 
prices under the NGPA shall not trigger indefinite price escalator clauses 
in existing intrastate or interstate contracts.” 43 Fed. Reg. 56448, 56550 
(1978). After a comment period, the FERC altered the regulation to re-
serve to state law the question whether such clauses operate in intrastate 
contracts. 44 Fed. Reg. 16895, 16904 (1979).
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the § 102 price and “the price under the terms of the existing 
contract, to which such natural gas was subject on [Novem-
ber 9, 1978], as such contract was in effect on such date.” 
By this language, Congress set a ceiling for the operation of 
contractual provisions; it did not prescribe a price:

“[T]he price under the contract may escalate through the 
operation of both fixed price escalator clauses and indefi-
nite price escalator clauses in existence as of the date of 
enactment, but the price may not exceed the new gas 
price [provided by § 102].

“. . . The conferees do not intend that the mere 
establishment of the ceiling prices under this Act shall 
trigger indefinite price escalator clauses in existing intra-
state contracts.” S. Conf. Rep. No. 95-1126, pp. 82- 
83 (1978); H. R. Conf. Rep. No. 95-1752, pp. 82-83 
(1978).

See Pennzoil Co. v. FERC, 645 F. 2d, at 379.
The Kansas Supreme Court relied on its prior decision in 

Mesa Petroleum Co. v. Kansas Power & Light Co., 229 Kan. 
631, 629 P. 2d 190, clarified, 230 Kan. 166, 630 P. 2d 1129 
(1981), cert, denied, 455 U. S. 928 (1982), which interpreted 
the effect of § 105 on a similar contract provision. In that de-
cision, it read § 105 to set the lawful ceiling at the lower price 
provided by the contract. In light of our discussion above, 
we view this reading of the federal statute as unassailable. 
The Kansas Supreme Court’s further holding in this case that 
these particular governmental price escalator clauses were 
insufficient to escalate the gas price is an interpretation of 
state law to which, of course, we defer.

IV
The regulation of energy production and use is a matter of 

national concern. Congress set out on a new path with the 
Natural Gas Policy Act of 1978. In pursuing this path, Con-
gress explicitly envisioned that the States would regulate in-
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trastate markets in accordance with the overall national pol-
icy. The Kansas Natural Gas Price Protection Act is one 
State’s effort to balance the need to provide incentives for the 
production of gas against the need to protect consumers from 
hardships brought on by deregulation of a traditionally regu-
lated commodity. We see no constitutional or statutory in-
firmity in Kansas’ attempt. The judgment of the Supreme 
Court of Kansas is therefore

Affirmed.

Justi ce  Powell , with whom The  Chief  Justi ce  and 
Justi ce  Rehnquis t  join, concurring in part.

I concur in the judgment and all of the Court’s opinion ex-
cept Part II-C. The Court concludes in Part II-B that there 
has been no substantial impairment of ERG’s contractual 
rights. The closing sentence states that “ERG’s reasonable 
expectations have not been impaired by the Kansas Act.” 
Ante, at 416. This conclusion is dispositive, and it is unnec-
essary for the Court to address the question of whether, if 
there were an impairment of contractual rights, it would con-
stitute a violation of the Contract Clause. See Allied Struc-
tural Steel Co. v. Spannaus, 438 U. S. 234, 245 (1978).

The Court concludes in Part II-C that even if ERG’s “con-
tractual interests” were impaired, the Act furthers “signifi-
cant and legitimate state interests” and is a valid exercise of 
the State’s police power. Ante, at 416-419. I do not neces-
sarily disagree with this conclusion, particularly in the con-
text of the pervasive regulation of public utilities. I decline 
to join Part II-C, however, because it addresses a substan-
tial question and our discussion of the separate issue in Part 
II-B disposes of this case.
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In an application in a federal court by a state prisoner for a writ of habeas 
corpus, 28 U. S. C. § 2254(d) establishes a presumption of correctness 
for “a determination after a hearing on the merits of a factual issue, 
made by a State court of competent jurisdiction in a proceeding to which 
the applicant for the writ and the State . . . were parties, evidenced by a 
written finding, written opinion, or other reliable and adequate written 
indicia.” An exception to this presumption occurs where the federal ha-
beas court, on reviewing the state-court record, concludes that the state 
court’s factual finding “is not fairly supported by the record.” Respond-
ent was convicted of murder at a jury trial in an Ohio court. At the 
trial, the prosecution sought to prove a “specification,” for purposes of 
obtaining the death penalty against respondent. There were admitted 
into evidence, to be considered only in connection with the specification, 
a copy of an Illinois indictment, a copy of a so-called “conviction state-
ment,” and the transcript of a hearing in an Illinois trial court in which 
respondent pleaded guilty to charges in the indictment. Before admit-
ting such evidence, the Ohio trial court conducted a hearing to determine 
whether respondent’s guilty plea to the Illinois charge was knowing and 
voluntary. On review of the Illinois records and upon testimony by re-
spondent as to his recollection of the Illinois proceedings, the court held 
that respondent had intelligently and voluntarily entered his plea of 
guilty in the Illinois court. Upholding respondent’s murder conviction, 
the Ohio Court of Appeals held that the specification based on the prior 
Illinois conviction was adequately proved and that the trial court did not 
err in ruling that respondent’s guilty plea in the Illinois court was know-
ing and voluntary and should be submitted to the jury. Subsequently, 
respondent brought a habeas corpus proceeding in Federal District 
Court, which denied relief. The United States Court of Appeals re-
versed, holding that respondent’s plea of guilty to the previous Illinois 
charge was invalid and that its admission into evidence at the Ohio trial 
rendered respondent’s ensuing murder conviction unconstitutional. The 
court, noting that no express finding was made concerning respondent’s 
credibility as a witness, credited his testimony at the Ohio trial court 
hearing, absent contrary evidence by the State.
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Held: The admission in the Ohio murder trial of respondent’s Illinois con-
viction based upon a guilty plea did not deprive respondent of any federal 
right. Pp. 430-439.

(a) Whether the Court of Appeals’ reassessment of the effect of re-
spondent’s testimony at the Ohio trial court hearing was undertaken be-
cause of the trial court’s failure to make express findings as to respond-
ent’s credibility or whether the Court of Appeals felt it should assess for 
itself the weight that such evidence should have been accorded by the 
Ohio trial court, the Court of Appeals erroneously applied the “fairly 
supported by the record” standard enunciated in § 2254(d). The Court 
of Appeals’ reliance on respondent’s testimony and the fact that the 
State produced no contrary evidence are wide of the mark for purposes 
of deciding whether factual findings are fairly supported by the record. 
Section 2254(d) gives federal habeas courts no license to redetermine 
credibility of witnesses whose demeanor has been observed by the state 
trial court but not by them. Pp. 432-436.

(b) Respondent must be presumed to have been informed, either by 
his lawyers or at one of the Illinois presentencing proceedings, of the 
charges on which he was indicted in Illinois. Henderson v. Morgan, 426 
U. S. 637. Applying this standard to the factual determinations arising 
from the Ohio trial court proceedings which were “fairly supported by 
the record” within the meaning of § 2254(d), this Court cannot accept the 
Court of Appeals’ conclusion that respondent’s guilty plea to the Illinois 
charge was not voluntary and knowing in the constitutional meaning of 
those terms. Pp. 436-438.

(c) Because respondent’s prior conviction was valid, this case is con-
trolled by Spencer v. Texas, 385 U. S. 554, which is reaffirmed. The 
Due Process Clause does not permit the federal courts to engage in a 
finely tuned review of the wisdom of state evidentiary rules. The jury 
in respondent’s trial was instructed to consider the prior conviction only 
in determining whether the specification was proved, and it is a “crucial 
assumption” of the jury trial system that juries will obey their instruc-
tions. Moreover, as recognized by the common law, any unfairness re-
sulting from admitting prior convictions generally is balanced by their 
probative value. Pp. 438-439, n. 6.

651 F. 2d 447, reversed.

Rehn quis t , J., delivered the opinion of the Court, in which Burger , 
C. J., and Whit e , Pow el l , and O’Conn or , JJ., joined. Bren na n , J., 
filed a dissenting opinion, in which Marsh al l , J., joined, post, p. 439. 
Blackmu n , J., filed a dissenting opinion, post, p. 447. Ste ven s , J., filed 
a dissenting opinion, in which Brenna n , Mars hal l , and Blackmu n , JJ., 
joined, post, p. 447.
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Richard David Drake, Assistant Attorney General of Ohio, 
argued the cause for petitioner. With him on the briefs were 
William J. Brown, Attorney General, and Simon B. Karas, 
Dain N. De Veny, and Dennis L. Sipe, Assistant Attorneys 
General.

John Czarnecki, by appointment of the Court, 455 U. S. 
917, argued the cause and filed a brief for respondent.

Justic e Rehnquist  delivered the opinion of the Court.
The issue here is whether the Due Process Clause of the 

Fourteenth Amendment requires the vacation of respond-
ent’s Ohio murder conviction. The United States Court of 
Appeals for the Sixth Circuit, which granted respondent’s pe-
tition for a writ of habeas corpus, Lonberger n . Jago, 635 F. 
2d 1189 (1980), and Lonberger v. Jago, 651 F. 2d 447 (1981), 
held that it did. The Court of Appeals held that respond-
ent’s plea of guilty to a previous Illinois felony charge, of-
fered and admitted into evidence at his Ohio murder trial, 
was invalid under Boykin v. Alabama, 395 U. S. 238 (1969). 
It went on to hold that the admission into evidence of the Illi-
nois conviction at the Ohio trial rendered respondent’s ensu-
ing conviction in that proceeding unconstitutional under this 
Court’s decision in Burgett v. Texas, 389 U. S. 109 (1967). 
The State claims that the Court of Appeals exceeded its au-
thority, under our holding in Sumner v. Mata, 449 U. S. 539 
(1981), in concluding that the prior Illinois conviction was 
invalid. It also contends that even if the Court of Appeals 
were warranted in so concluding, the admission of that con-
viction at the Ohio murder trial did not render the Ohio con-
viction constitutionally infirm. We granted certiorari to con-
sider, inter alia, the interrelationship between Boykin v. 
Alabama, supra, and Henderson v. Morgan, 426 U. S. 637 
(1976).

I
There is apparently no dispute with respect to the oper-

ative facts which led to respondent’s indictment and convie- 
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tion for the murder of Charita Lanier in Toledo, Ohio, on the 
evening of January 29, 1975. Lanier was brutally murdered 
in the living room of her home during that evening; blood 
stains led from the living room to the kitchen, where the vic-
tim’s partially clothed body was found in a freezer. An au-
topsy revealed that the victim bled to death after her throat 
had been slashed, and a bent, blood-stained knife found near 
the scene of the crime was identified as the murder weapon. 
The victim’s clothing was torn and sperm was detected in her 
vaginal canal.

The morning after the murder, the victim’s children told 
police that respondent, Robert Lonberger, had been at their 
home the previous evening. After the children had been 
sent to their upstairs bedroom, they heard their mother 
scream. When there was no response to his questions, the 
older child left his bedroom and went downstairs. The lights 
were out and when the child attempted to turn them on re-
spondent grabbed his hand; he ordered the child back to bed. 
A pack of cigarettes of respondent’s brand was found in the 
house and blood-stained articles of clothing were discovered 
in his possession.

Respondent was indicted by a state grand jury on two 
counts of “aggravated murder.” The first count charged 
that respondent had murdered Lanier with “prior calculation 
and design,” in violation of Ohio Rev. Code Ann. § 2903.01(A) 
(1975). The second count charged respondent with murder 
while committing rape, in violation of Ohio Rev. Code Ann. 
§ 2903.01(B) (1975).1 Both counts of aggravated murder in-
cluded a “specification,” described below, in which the pros-
ecution alleged that respondent previously had been con-
victed of an “offense of which the gist was the purposeful 

1 Both the first and the second counts of aggravated murder, and the ac-
companying specifications, were submitted to the jury. No verdict was 
returned as to the first count or the specification accompanying that 
charge, and neither is relevant to our decision.



426 OCTOBER TERM, 1982

Opinion of the Court 459 U. S.

killing of or attempt to kill another.” Ohio Rev. Code Ann. 
§ 2929.04(A)(5) (1975).2

Respondent pleaded not guilty to the charges, and the 
State sought at trial to prove the specification of prior convic-
tion for attempt to kill by introducing the record of a convic-
tion of respondent in the Circuit Court of Cook County, Ill. 
It is the introduction of this conviction into evidence in the 
Ohio murder trial which has been the focus of constitutional 
objection on the part of respondent since that time, and upon 
which the Court of Appeals for the Sixth Circuit based its 
conclusion that respondent’s conviction was constitutionally 
infirm. Because of its central role in this litigation, we find 
it desirable to describe in some detail the evidence before the 
Ohio court relating to this prior conviction.

It is fair to say that from the time the State first offered 
the record of the Illinois conviction until the present time, the 
opposing parties have never agreed as to the historical facts 
surrounding the acceptance of respondent’s plea of guilty to 
an indictment returned by a grand jury in the Circuit Court 
of Cook County, Ill., some three years before he was tried on 
the Ohio murder charge. The State offered in evidence at 
the Ohio trial a copy of the grand jury indictment forming the 
basis for the Illinois charge, a certified copy of an Illinois 
record called a “conviction statement,” and the transcript of a 
hearing in the Circuit Court of Cook County occurring at the 
time respondent pleaded guilty.

2 Under the Ohio statute, the death sentence could be imposed only for 
the crime of aggravated murder, Ohio Rev. Code Ann. § 2929.03 (1975). 
Even as to aggravated murder, the prosecution was required separately to 
allege a specification and prove beyond a reasonable doubt the aggravating 
circumstance contained in the specification, § 2929.03(C). If the jury 
found the defendant guilty of both aggravated murder and the specifica-
tion, then the trial judge was required to hold a sentencing hearing where 
the defendant could show mitigating circumstances, §§ 2929.03(D) and 
2929.04. If no mitigating circumstances were found, the judge was re-
quired to impose the death sentence; a mandatory life sentence applied if 
mitigating circumstances were shown.
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These documents show that respondent was indicted by 
the Cook County grand jury in May 1971 on four counts: 
aggravated battery against Dorothy Maxwell, aggravated 
battery with a deadly weapon against Dorothy Maxwell, in-
tentionally and knowingly attempting to kill Dorothy Max-
well by cutting her with a knife, and aggravated battery 
against Wendtian Maxwell with a deadly weapon. The “con-
viction statement,” prepared and authenticated by the Cir-
cuit Court of Cook County, recited in pertinent part that 
respondent was indicted for “AGGRAVATED BATTERY, 
ETC.,” that on March 10, 1972, respondent withdrew an ear-
lier plea of not guilty and entered a plea of guilty, and that 
after the court “fully explained to the Defendant. . . before 
the entry of said PLEA OF GUILTY, the consequences of 
entering such PLEA OF GUILTY, the said Defendant still 
persisted in his PLEA OF GUILTY in manner and form as 
charged in the indictment in this cause.” App. 5. The third 
record offered in evidence in the Ohio proceedings is the tran-
script of the colloquy at the time of sentencing in the Circuit 
Court of Cook County, Ill., id., at 6-15. It contains the fol-
lowing relevant exchanges at a time when the sentencing 
judge, respondent, respondent’s attorney, and the prosecut-
ing attorney were shown to be present in open court:

“THE COURT: In other words, you are pleading 
guilty, that you did on August 25, 1968, commit the of-
fense of aggravated battery on one Dorothy Maxwell, 
and that you did on the same date attempt on Dorothy 
Maxwell, with a knife, is that correct?

“THE DEFENDANT: Yes, sir.
“THE COURT: And you did on the same date commit 

the offense of aggravated battery on one Wendtian Max-
well, is that correct?

“That is what you are pleading to, sir?
“THE DEFENDANT: Yes, sir.
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“THE COURT: And understand by pleading guilty to 
this indictment you are waiving your right to a trial by 
this Court or trial by this Court and a jury?

“THE DEFENDANT: Yes.

“THE COURT: Understand by pleading guilty I 
could sentence you from one to ten on the aggravated 
battery, and attempt one to twenty. So, I could sen-
tence you to the penitentiary for a maximum of from one 
to forty years.

“Understand that?
“THE DEFENDANT: Yes, sir.

“THE COURT: What do you wish to tell me insofar as 
stipulation and as far as facts concerned?

“MR. RANDALL [prosecuting attorney]: Let it be 
stipulated by and between the parties, Indictment 71- 
1554, it is both sufficient in law and in fact to sustain 
the charges contained therein, to sustain a finding of 
guilty on the charges involving Robert Lonberger. . . .

“MR. XINOS [respondent’s attorney]: So stipulated.”

Before respondent’s trial on the aggravated murder 
charges, the Ohio trial court conducted a hearing in limine to 
determine whether respondent’s guilty plea to the Illinois at-
tempted murder charge was voluntary. The Illinois records 
were offered, and respondent took the stand and submitted 
himself to direct and cross-examination primarily as to his 
recollection of the Illinois proceedings which had taken place 
three years earlier. At the conclusion of this hearing, the 
trial court made the following findings:

“The Court finds on the evidence presented that the 
defendant is an intelligent individual, well experienced in 
the criminal processes and well represented at all stages 
of the proceedings by competent and capable counsel in 
Illinois. On review of the certified copy of the Illinois 
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proceedings and a transcript of the plea of guilty, the 
Court finds that every effort was taken to safeguard and 
to protect the constitutional rights of the defendant. 
Therefore, the Court finds that the defendant intelli-
gently and voluntarily entered his plea of guilty in the 
Illinois court.” Id., at 99-100.

Evidence of respondent’s Illinois conviction was admitted 
at his Ohio trial, subject to an instruction that it be consid-
ered only in connection with the specification, and not as pro-
bative of guilt on the underlying murder count. The jury re-
turned a verdict of guilty on the second count of aggravated 
murder, one including the specification of the prior charge of 
attempted murder; after a sentencing hearing in accordance 
with Ohio law, the trial court imposed a sentence of death.

Respondent’s appeal to the Ohio Court of Appeals was par-
tially successful; that court found as a matter of state law that 
the jury’s finding that respondent had not only murdered 
Charita Lanier, but raped her as well, did not satisfy the 
Ohio rule relating to proof of crime by circumstantial evi-
dence. App. to Pet. for Cert. A-38. It did uphold the jury 
finding that respondent was guilty of the murder of Lanier, 
and that the specification based on the prior Illinois convic-
tion was adequately proved. It reversed the judgment im-
posing a death penalty, and directed imposition of a sentence 
based solely on the conviction of murder. With respect to 
the admissibility and evidence of the prior Illinois conviction, 
the Ohio Court of Appeals said:

“The transcript from the Cook County Circuit Court 
proceedings at which appellant changed his plea to guilty 
indicated that he was represented by competent counsel. 
When questioned by the court, appellant answered af-
firmatively that he was pleading guilty to ‘the offense of 
aggravated battery on one Dorothy Maxwell, ... at-
tempt on Dorothy Maxwell, with a knife . . . [and] the of-
fense of aggravated battery on Wendtian Maxwell. . . .’ 
Appellant further affirmed that he understood that he 
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was waiving his right to trial and to confront witnesses, 
that he understood the penalties that could be imposed, 
that he was motivated to plead guilty by an offer of a 
reduced sentence, and that he had not otherwise been 
threatened or promised anything. Through his counsel, 
appellant stipulated that there were sufficient facts to 
sustain the charges contained in the indictment. We 
find from the record of this proceeding and from the 
record of the pre-trial hearing in the instant case, that 
the trial court did not err in ruling that appellant’s guilty 
plea was voluntarily and knowingly made and that the 
evidence of the prior conviction should be submitted 
to the jury.” Id., at A-42.

II
It was the record of these proceedings in the Ohio state 

courts that formed the basis of respondent’s application for 
federal habeas in the United States District Court for the 
Northern District of Ohio. The District Court denied relief, 
finding that “from a review of the record, this Court is satis-
fied that an ordinary person would have understood the na-
ture of the charges to which petitioner was pleading guilty.” 
Id., at A-31. The Court of Appeals for the Sixth Circuit re-
versed the judgment of the District Court, and ordered that a 
writ of habeas corpus issue. Loriberger v. Jago, 635 F. 2d 
1189 (1980). We granted certiorari, vacated the judgment of 
the Court of Appeals, and remanded for reconsideration in 
the light of Sumner n . Mata, 449 U. S. 539 (1981). Marshall 
v. Loriberger, 451 U. S. 902 (1981). On remand the Court of 
Appeals adhered to its previous decision. Lonberger v. 
Jago, 651 F. 2d 447 (1981). We again granted certiorari, 454 
U. S. 1141 (1982), and we now reverse the judgment of the 
Court of Appeals.

The Court of Appeals, referring to its earlier opinion, 
stated:

“The basis for our judgment was that Lonberger’s 1972 
guilty plea to attempted murder was not demonstrably 
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an intelligent one, and was therefore invalid under fed-
eral constitutional standards. This conclusion is di-
rectly contrary to the conclusions of both of the Ohio 
courts that considered the question of the validity of 
Lonberger’s 1972 plea. We now expressly hold that 
these factual determinations by the Ohio courts are not 
fairly supported by the records that were before them. 
This we are empowered to do by 28 U. S. C. § 2254(d)(8). 
Sumner v. Afaia, supra, requires that federal courts 
state their rationales for exercise of this power.

“The basis for our disagreement with the factual 
determinations of the state courts can be briefly stated. 
The question of an effective waiver of a federal constitu-
tional right is governed by federal standards. Boykin v. 
Alabama, supra, 395 U. S. at 243 .... A guilty plea, 
which works as a waiver of numerous constitutional 
rights, cannot be truly voluntary if the defendant ‘has 
such an incomplete understanding of the charge that his 
plea cannot stand as an intelligent admission of guilt.’ 
Henderson v. Morgan, 426 U. S. 637, 645 n. 13 . . . 
(1976). Accord, Smith v. O’Grady, 312 U. S. 329, 334 
. . . (1941).

“The transcript of Lonberger’s 1972 plea is inadequate 
to show that Lonberger was aware that he was pleading 
guilty to a charge of attempted murder.” 651 F. 2d, at 
449 (footnote omitted).

We entirely agree with the Court of Appeals for the Sixth 
Circuit that the governing standard as to whether a plea of 
guilty is voluntary for purposes of the Federal Constitution is 
a question of federal law, Henderson v. Morgan, 426 U. S. 
637 (1976); Boykin v. Alabama, 395 U. S. 238 (1969), and not 
a question of fact subject to the requirements of 28 U. S. C. 
§ 2254(d). But the questions of historical fact which have 
dogged this case from its inception—what the Illinois records 
show with respect to respondent’s 1972 guilty plea, what 
other inferences regarding those historical facts the Court of 
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Appeals for the Sixth Circuit could properly draw, and re-
lated questions—are obviously questions of “fact” governed 
by the provisions of § 2254(d).

Section 2254(d) establishes a presumption of correctness 
for “a determination after a hearing on the merits of a factual 
issue, made by a State court of competent jurisdiction in a 
proceeding to which the applicant for the writ and the State 
or an officer or agent thereof were parties, evidenced by a 
written finding, written opinion, or other reliable and ade-
quate written indicia. ...” One of the eight exceptions to 
this presumption of correctness, and the one relied upon by 
the Court of Appeals in this case, is where the federal habeas 
court, reviewing the state-court record offered to support the 
factual finding, “on a consideration of such part of the record 
as a whole concludes that such factual determination is not 
fairly supported by the record.” 28 U. S. C. § 2254(d)(8).

In its treatment of the state courts’ factual findings, the 
Court of Appeals failed in at least one major respect to 
accord those determinations the “high measure of deference,” 
Sumner v. Mata, supra, to which they are entitled. This 
deference requires that a federal habeas court more than 
simply disagree with the state court before rejecting its 
factual determinations. Instead, it must conclude that the 
state court’s findings lacked even “fair support” in the 
record. The Court of Appeals’ treatment of the issue of re-
spondent’s credibility failed to satisfy this standard. Follow-
ing a recital of the findings of the Ohio trial court, the Court 
of Appeals for the Sixth Circuit states that “[n]o explicit find-
ings were made concerning Lonberger’s credibility as a wit-
ness.” 651 F. 2d, at 448. Likewise, the Court of Appeals 
wrote:

“At the pretrial hearing, Lonberger testified that he 
‘copped out to aggravated battery’ in 1972, but had no 
knowledge of other charges. The Ohio prosecutors at-
tempted to discredit this testimony by introducing copies 
of the 1972 indictment charging Lonberger with ‘the of-
fense of attempt.’ Lonberger denied that he had ever 
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seen or read this indictment. The prosecutors sought to 
imply by their questioning of Lonberger that he must 
have heard of the ‘attempt’ charge either at his arraign-
ment or in conversation with his attorneys. Lonberger 
testified that he had not, and the state produced no con-
trary evidence.” Id., at 449-450 (footnote omitted).

Finally, the Court of Appeals explicitly credited Lonberger’s 
testimony in a footnote rejecting the State’s reliance on Hen-
derson v. Morgan, supra. 651 F. 2d, at 450, n. 3.

We are unsure whether the Court of Appeals’ reassess-
ment of the effect of respondent’s testimony at the Ohio state 
trial court hearing was undertaken because of the failure of 
the trial court to make express findings as to respondent’s 
credibility, or whether the Court of Appeals for the Sixth 
Circuit felt that it should assess for itself the weight that such 
evidence should have been accorded by the state trial court. 
In either event, we hold that it erroneously applied the 
“fairly supported by the record” standard enunciated in 28 
U. S. C. § 2254(d).

In LaVallee v. Delle Rose, 410 U. S. 690 (1973), we dealt 
with a state-court hearing in which the trial judge likewise 
failed to make express findings as to the defendant’s credibil-
ity. We held that because it was clear under the applicable 
federal law that the trial court would have granted the relief 
sought by the defendant had it believed the defendant’s testi-
mony, its failure to grant relief was tantamount to an express 
finding against the credibility of the defendant. We think 
the same is true in the present case. The assumption re-
ferred to in Townsend v. Sain, 372 U. S. 293, 314-315 (1963), 
quoted in LaVallee n . Delle Rose, supra, at 694, “that the 
state trier of fact applied correct standards of federal law to 
the facts ...” leads inevitably to a similar conclusion here. 
Had the Ohio trial court credited respondent’s insistence that 
he had only been advised of or been aware of the battery 
charge at the time he pleaded guilty in Illinois, the Ohio trial 
court would have surely refused to allow the record of the Il-
linois conviction in evidence to prove the specification of 
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attempted murder. The trial court’s ruling allowing the 
record of conviction to be admitted in evidence in support of 
the specification is tantamount to a refusal to believe the tes-
timony of respondent.3

The Court of Appeals’ reliance on respondent’s testimony, 
discussed above, and the fact that “the state produced no con-
trary evidence,” are quite wide of the mark for purposes of 
deciding whether factual findings are fairly supported by 
the record. Title 28 U. S. C. § 2254(d) gives federal habeas 
courts no license to redetermine credibility of witnesses 
whose demeanor has been observed by the state trial court, 
but not by them. In United States v. Oregon Medical Soci-
ety, 343 U. S. 326 (1952), commenting on the deference which 
this Court gave to the findings of a District Court on direct 
appeal from a judgment in a bench trial, we stated:

“As was aptly stated by the New York Court of Ap-
peals, although in a case of a rather different substantive 
nature: ‘Face to face with living witnesses the original 
trier of the facts holds a position of advantage from which 
appellate judges are excluded. In doubtful cases the ex-
ercise of his power of observation often proves the most 
accurate method of ascertaining the truth. . . . How can 
we say the judge is wrong? We never saw the witnesses. 
... To the sophistication and sagacity of the trial judge 
the law confides the duty of appraisal. ’ Boyd v. Boyd, 252 
N. Y. 422, 429, 169 N. E. 632, 634.” Id., at 339.

We greatly doubt that Congress, when it used the lan-
guage “fairly supported by the record” considered “as a 

3 The likelihood that the state trial court would have reached such a con-
clusion is not diminished by the facts before us. The state courts found 
that respondent was represented by two lawyers who were competent and 
capable, and the record suggests that one of the two was a nationally re-
spected public defender; either of them might well have informed respond-
ent of the charges contained in the indictment against him. Moreover, 
respondent appeared in several court proceedings in connection with his 
attack on Dorothy Maxwell, at any one of which the indictment could have 
been read to him.
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whole” intended to authorize broader federal review of state-
court credibility determinations than are authorized in ap-
peals within the federal system itself. While disbelief of 
respondent’s testimony may not form the basis for any af-
firmative findings by the state trial court on issues with re-
spect to which the State bore the burden of proof, it certainly 
negates any inferences favorable to respondent such as those 
drawn by the Court of Appeals, based on his testimony be-
fore the Ohio trial court.

Thus, the factual conclusions which the federal habeas 
courts were bound to respect in assessing respondent’s con-
stitutional claims were the contents of the Illinois court 
records, the finding of the Ohio trial court that respondent 
was “an intelligent individual, well experienced in the crimi-
nal processes and well represented at all stages of the pro-
ceedings by competent and capable counsel in Illinois,” 
supra, at 428, and the similar conclusion of the Ohio Court of 
Appeals, and the inferences fairly deducible from these 
facts.4 These records and findings show, with respect to the 
attempted murder charge, that it was one of the four counts 
contained in the Cook County indictment returned against 
respondent. The “conviction certificate” recites that at the 
time respondent pleaded guilty, he was duly advised by the 
court of the consequences of pleading guilty, and nonetheless 
adhered to his plea. The transcript, as appears from its face 
and as found by the Ohio Court of Appeals, shows that re-
spondent answered affirmatively that he was pleading guilty, 
inter alia, to the offense of “attempt on Dorothy Maxwell, 
with a knife . . . .” Respondent’s attorney, in his presence, 

4 The method by which court records from one State are to be authenti-
cated and proved in the courts of a second State, the weight to be given 
those records, and the extent to which they may be impeached by later oral 
testimony, are all matters generally left to the laws of the States. A State 
“is free to regulate the procedure of its courts in accordance with its own 
conception of policy and fairness unless in so doing it offends some principle 
of justice so rooted in the traditions and conscience of our people as to be 
ranked as fundamental.” Snyder v. Massachusetts, 291 U. S. 97, 105 
(1934).
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stipulated that the indictment was “both sufficient in law and 
in fact to sustain the charges contained therein, to sustain a 
finding of guilty on the charges involving [respondent].” 
Ibid. There is perhaps an arguable conflict between the 
recitation of the “conviction certificate” and the transcript 
by reason of the latter’s omission of the word “murder” 
after the word “attempt” in the colloquy between respondent 
and the court. For our purposes we assume that the tran-
script version, which is more favorable to respondent, was 
accurate.

It is well established that a plea of guilty cannot be volun-
tary in the sense that it constitutes an intelligent admission 
that the accused committed the offense unless the accused 
has received “real notice of the true nature of the charge 
against him, the first and most universally recognized re-
quirement of due process.” Smith v. O'Grady, 312 U. S. 
329, 334 (1941), quoted in Henderson v. Morgan, 426 U. S., 
at 645. In Henderson v. Morgan, we went on to make the 
following observations:

“Normally the record contains either an explanation of 
the charge by the trial judge, or at least a representation 
by defense counsel that the nature of the offense has 
been explained to the accused. Moreover, even without 
such an express representation, it may be appropriate to 
presume that in most cases defense counsel routinely ex-
plain the nature of the offense in sufficient detail to give 
the accused notice of what he is being asked to admit.” 
Id., at 647.

Applying this standard5 6 to the factual determinations aris-
ing from the state-court proceedings which were “fairly sup-

5 The Sixth Circuit sought to distinguish Henderson on several grounds,
none of which withstands analysis. First, it relied on “Lonberger’s testi-
mony that his lawyers did not discuss the charge of ‘attempt’ with him.” 
This, however, requires rejection of the state courts’ necessary conclusions 
as to Lonberger’s testimony, which the federal habeas court was unjusti-
fied in doing. Supra, at 433-434. In addition, the Court of Appeals 
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ported by the record” within the meaning of 28 U. S. C. 
§ 2254(d), we disagree with the Court of Appeals for the 
Sixth Circuit in its conclusion that respondent’s plea to the 
Illinois charge was not “voluntary” in the constitutional 
meaning of that term. We think that the application of the 
principles enunciated in Henderson v. Morgan, supra, lead 
inexorably to the conclusion that the plea was voluntary. 
We think a person of respondent’s intelligence and experi-
ence in the criminal justice system would have understood, 
from the statements made at the sentencing hearing recorded 
in the transcript before us, that the presiding judge was in-
quiring whether the defendant pleaded guilty to offenses 
charged in the indictment against him. This is evident from 
the references in the proceeding by the judge to the fact the 
respondent was “pleading guilty to this indictment” and by 
respondent’s counsel’s stipulation that the indictment sus-
tained the plea of guilty. Supra, at 427-428. Under Hen-
derson, respondent must be presumed to have been in-
formed, either by his lawyers or at one of the presentencing 
proceedings, of the charges on which he was indicted. Given 
this knowledge of the indictment and the fact that the indict-

thought that the fact that respondent had changed lawyers following the 
return of the grand jury indictment somehow made it less likely that the 
presumption would operate. The mere fact of a change in representation, 
if it has any probative value, would suggest to us that it was even more 
likely than usual that one of the two lawyers informed respondent of the 
contents of the indictment. The Court of Appeals also relied on what it 
thought was a vague description of the attempt-to-kill offense in the indict-
ment and the sentencing proceedings. We cannot agree with the Court of 
Appeals’ apparent implication that the indictment failed to provide re-
spondent’s counsel with sufficient information to enable them to describe to 
him the charges he faced: indeed, counsel stipulated that the indictment 
was “sufficient in law and fact” to sustain the charges against respondent. 
Finally, the Court of Appeals thought it “questionable whether [the Hen-
derson presumption] is proper in a case ... in which a prior conviction 
forms an essential element of a later crime.” Whatever may be the case 
otherwise, there is surely no obstacle to use of the presumption in a case 
such as this, when the defendant is challenging a conviction which does not 
have a prior conviction as an element.
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ment contained no other attempt charges, respondent could 
only have understood the judge’s reference to “attempt on 
Dorothy Maxwell, with a knife” as a reference to the indict-
ment’s charge of attempt to kill. It follows, therefore, both 
that respondent’s argument that his plea of guilty was not 
made knowingly must fail, and that the admission in the Ohio 
murder trial of the conviction based on that plea deprived re-
spondent of no federal right. Spencer v. Texas, 385 U.S. 554 
(1967).6 The judgment of the Court of Appeals is accordingly

Reversed.

6 In Spencer, which we reaffirm, the Court upheld a conviction despite 
the introduction at the guilt-determination stage of trial of a defendant’s 
prior conviction for purposes of sentence enhancement. Central to our de-
cision was the fact that the Due Process Clause does not permit the federal 
courts to engage in a finely tuned review of the wisdom of state evidentiary 
rules: "It has never been thought that [decisions under the Due Process 
Clause] establish this Court as a rule-making organ for the promulgation of 
state rules of criminal procedure.” 385 U. S., at 564. Applying these 
principles, we observed that the Texas procedural rules permitting intro-
duction of the defendant’s prior conviction did not pose a sufficient danger 
of unfairness to the defendant to offend the Due Process Clause, in part 
because such evidence was accompanied by instructions limiting the jury’s 
use of the conviction to sentence enhancement. This analysis remains per-
suasive; as recognized in Parker v. Randolph, 442 U. S. 62, 73 (1979) 
(Reh nq ui st , J.), the “crucial assumption” underlying the system of trial 
by jury “is that juries will follow the instructions given them by the trial 
judge. Were this not so, it would be pointless for a trial court to instruct a 
jury, and even more pointless for an appellate court to reverse a criminal 
conviction because the jury was improperly instructed.” Cf. Sandstrom 
v. Montana, 442 U. S. 510 (1979). Spencer also observed that in cases 
where documentary evidence is used to prove the prior crime, the evidence 
seldom, if ever, will be so inflammatory or “devastating,” Parker v. Ran-
dolph, supra, at 74-75, that the jury will be unable to follow its instruc-
tions. See, e. g., Bruton v. United States, 391 U. S. 123 (1968). And, of 
course, if the jury considers a defendant’s prior conviction only for pur-
poses of sentence enhancement no questions of fairness arise.

Just ice  Steve ns ’ dissent appears to rest on a view that the common 
law regarded the admission of prior convictions as grossly unfair and sub-
ject to some sort of blanket prohibition. In fact, the common law was far 
more ambivalent. See, e. g., Stone, Exclusion of Similar Fact Evidence:
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Just ice  Brenn an , with whom Just ice  Marsh all  joins, 
dissenting.

I join Justi ce  Steven s ’ dissent. I write separately only 
to emphasize that more is subject to question in the Court’s

America, 51 Harv. L. Rev. 988 (1938). Alongside the general principle 
that prior convictions are inadmissible, despite their relevance to guilt, 1 
J. Wigmore, Evidence § 194 (3d ed. 1940), the common law developed broad, 
vaguely defined exceptions—such as proof of intent, identity, malice, mo-
tive, and plan—whose application is left largely to the discretion of the trial 
judge, see Spencer v. Texas, 385 U. S., at 560-561. In short, the common 
law, like our decision in Spencer, implicitly recognized that any unfairness 
resulting from admitting prior convictions was more often than not bal-
anced by its probative value and permitted the prosecution to introduce 
such evidence without demanding any particularly strong justification.

Here, as in Spencer, the trial judge gave a careful and sound instruction 
requiring the jury to consider respondent’s prior conviction only for pur-
poses of the specification. The extent to which the jury can and does con-
sider limiting instructions, or for that matter any instructions, has been 
fully considered in cases such as Spencer, supra, Bruton, supra, Parker, 
supra, and Burgett v. Texas, 389 U. S. 109 (1967). The matter was put to 
rest for cases such as this by our decision in Spencer, supra, in which the 
Court quoted the remark of Justice Cardozo in Snyder v. Massachusetts, 
291 U. S., at 105, that a state rule of law “does not run foul of the Four-
teenth Amendment because another method may seem to our thinking to 
be fairer or wiser or to give a surer promise of protection to the prisoner at 
the bar.”

Remarking on the state of the law of evidence with respect to reputation 
in criminal cases, the Court in Michelson n . United States, 335 U. S. 469, 
486 (1948), said:

“We concur in the general opinion of the courts, text writers and the pro-
fession that much of this law is archaic, paradoxical and full of compromises 
and compensations by which an irrational advantage to one side is offset by 
a poorly reasoned counterprivilege to the other. But somehow it has 
proved a workable even if clumsy system when moderated by discretionary 
controls in the hands of a wise and strong trial court. To pull one mis-
shapen stone out of the grotesque structure is more likely simply to upset 
its present balance between adverse interests than to establish a rational 
edifice.”

If this Court was thus willing to defer to “accumulated judicial experi-
ence” at the expense of “abstract logic,” id., at 487, in a case such as Mi-
chelson which arose in the federal court system, the Due Process Clause as 
construed in Spencer surely cannot require a State to do more. 
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opinion than its penultimate sentence. See ante, at 438, and 
n. 6.

I
The bulk of the Court’s opinion is devoted not to defending 

Spencer v. Texas, 385 U. S. 554 (1967), but rather to estab-
lishing that this case is not governed on all fours by Burgett 
v. Texas, 389 U. S. 109 (1967). Burgett held, notwithstand-
ing Spencer, that it was inherently prejudicial to admit an un-
constitutional, uncounseled prior conviction against a defend-
ant at a trial on a new offense, regardless of the purpose for 
which it had been introduced or of any limiting instructions 
given to the jury. 389 U. S., at 115?

The proceedings below concerned themselves exclusively 
with the question whether respondent’s 1972 conviction for 
attempted murder in Illinois was the type of conviction 
which, under Burgett, could not have been admitted against 
him in the later Ohio trial for any purpose, regardless of the 
curative instructions or procedural protections Ohio might

1 Whether or not Spencer may still be read as broadly as it was written, 
the two cases are reconcilable. Spencer took a balancing approach to in-
terpreting the requirements of the Fourteenth Amendment’s Due Process 
Clause, and held only that the risk of prejudice alone from admitting a valid 
prior conviction—provided the jury was given proper limiting instruc-
tions—did not necessarily outweigh the legitimate benefits the State might 
derive from the procedures that required admitting the conviction. See 
385 U. S., at 562-563. Spencer expressly distinguished situations in 
which admission of the prior conviction, in addition to exposing the defend-
ant to a risk of prejudice, might compromise a specific federal right. Id., 
at 564-565. Burgett recognized that admitting unconstitutional prior 
convictions did compromise vital federal rights. Furthermore, the convic-
tion admitted into evidence in Burgett was not merely unconstitutional, it 
was also unreliable evidence that the defendant had in fact committed the 
prior offense, because the defendant had not had the benefit of the advice 
of counsel. These additional elements of unconstitutionality and unreli-
ability tip the delicate balance struck by Spencer. Thus, Burgett unques-
tionably states good law: where a defendant’s prior conviction is uncon-
stitutional or unreliable, it may not be introduced in evidence against that 
defendant for any purpose.
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have adopted. The Court of Appeals for the Sixth Circuit 
granted respondent’s habeas petition solely on the ground 
that the Illinois conviction admitted in evidence at his Ohio 
trial had been obtained unconstitutionally, because respond-
ent had entered a guilty plea without notice that he was 
pleading guilty to an attempted murder charge as well as an 
aggravated battery charge. A defendant’s failure to receive 
notice of the charge to which he pleads guilty renders his plea 
invalid and a conviction based upon it unconstitutional. See 
Henderson v. Morgan, 426 U. S. 637 (1976); Boykin v. Ala-
bama, 395 U. S. 238 (1969). The conviction is also com-
pletely unreliable, since it rests entirely on a guilty plea that 
cannot be taken as an admission that the defendant indeed 
committed the elements of the offense. So if the Court of 
Appeals for the Sixth Circuit was right about respondent’s 
failure to receive notice in Illinois, the conviction should not 
have been admitted into evidence in Ohio, his Ohio conviction 
was invalid under Burgett, and the court properly granted his 
habeas corpus petition.

II
Both Justic e  Rehnquist ’s  opinion for the Court, ante, at 

426-430, and Justic e  Stevens ’ dissent, post, at 457, show 
why the factual correctness of the Court of Appeals for the 
Sixth Circuit’s conclusion as to notice is a close question. 
The records of respondent’s guilty plea and conviction in Illi-
nois leave the matter in considerable doubt. The formal 
statement of conviction preserved in Illinois records states 
only that respondent was found guilty of “AGGRAVATED 
BATTERY, ETC.” App. 5. The transcript of respondent’s 
guilty plea proceedings shows that the trial judge asked him 
to admit, “that you did on August 25, 1968, commit the of-
fense of aggravated battery on one Dorothy Maxwell, and 
that you did on the same date attempt on Dorothy Maxwell, 
with a knife,” and he answered, “Yes, sir.” Id., at 8. The 
judge also mentioned the possible sentence for “attempt.” 
Id., at 9. In the absence of more, neither of these records 
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clearly establishes that respondent had notice that he was 
pleading guilty to attempted murder as well as aggravated 
battery. On the other hand, respondent was represented by 
competent counsel in Illinois, and he was arraigned on an in-
dictment that clearly charged him with attempted murder.

The Court resolves this tension on the basis of rules of law 
derived from Sumner v. Mata, 449 U. S. 539 (1981), and on 
dictum in Henderson v. Morgan, supra. Henderson states 
that in cases such as this, where the record does not clearly 
show that the defendant received notice, "it may be appropri-
ate to presume that in most cases defense counsel routinely 
explain the nature of the offense in sufficient detail to give 
the accused notice of what he is being asked to admit.” Id., 
at 647. The Court thus holds:

“Under Henderson, respondent must be presumed to 
have been informed, either by his lawyers or at one of 
the presentencing proceedings, of the charges on which 
he was indicted. Given this knowledge of the indict-
ment and the fact that the indictment contained no other 
attempt charges, respondent could only have understood 
the judge’s reference to ‘attempt on Dorothy Maxwell, 
with a knife’ as a reference to the indictment’s charge of 
attempt to kill.” Ante, at 437-438.

Under Sumner n . Mata, supra, and 28 U. S. C. § 2254(d) 
(8), the Court of Appeals for the Sixth Circuit may have been 
required to accept the inference that respondent was in-
formed of the charges against him, if it was drawn by the 
Ohio Court of Appeals, as fairly supported by the record.2

2 In the absence of proof to the contrary, Henderson does support a pre-
sumption that respondent’s Illinois counsel informed him at some point of 
the charges against him. In this case, however, respondent submitted 
proof to the contrary—he testified at length that he had never been told, 
by his lawyer or by the court, that he was being charged with attempted 
murder. See App. 24-25, 85-94 (transcript of hearing before Ohio trial 
court). Under the normal rule applying in federal courts, a judge-made 
“presumption” does no more than require the opposing party to go forward
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But, assuming the Ohio court drew such an inference (it did 
not say so), the inference fails to resolve this case. Both re-
spondent’s testimony and the applicable law establish that, 
although he may have known he had been charged with at-
tempted murder, it does not necessarily follow that he knew 
he was pleading guilty to attempted murder.

Testifying at a pretrial hearing in Ohio, respondent claimed 
that he was told of a plea bargain whereby he would plead 
guilty only to aggravated battery and be sentenced accord-
ingly. He testified that his Illinois lawyer told him “[t]hat he 
had talked it over with the State’s attorney and that again we 
would go out and the judge would say a lot of things but it 
was just for the record’s sake and that we was copping out to 
aggravated battery from two to four, that was the agree-
ment.” App. 24; cf. id., at 84-85. It is hard to judge re-
spondent’s credibility on a cold record, but this statement is 
hardly incredible on its face. The State made no effort to im-
peach it, unlike respondent’s claim that he was never told he 
had been charged with attempted murder, see id., at 27-75, 
and the Ohio Court of Appeals did not address it, see App. to 
Pet. for Cert. A-40—A-42; ante, at 429-430. Apart from the 
Illinois trial judge’s ambiguous reference to “attempt. . . with 
a knife,” nothing at respondent’s guilty plea proceeding 
would have informed him that he was doing more than going 
forward with the deal that had been proposed to him. He 
was sentenced to two to four years in prison—two years is 
the minimum sentence for aggravated battery3—and his con-

with evidence to rebut or meet it. See Fed. Rule Evid. 301; H. R. Conf. 
Rep. No. 93-1597, pp. 5-6 (1974). Even if the State had rebutted re-
spondent’s testimony—and it did not—respondent’s showing clearly suf-
ficed to meet any presumption created by Henderson. At most, then, 
Henderson's effect on this case was to create a permissible inference that 
respondent had been informed of the charges against him.

8See Ill. Rev. Stat., ch. 38, 1112-4(e), 1005-8-1(6) (1979). At the 
time respondent was sentenced in Illinois, it was not clear whether there 
was any minimum sentence for attempted murder. See People v. Moore, 
69 Ill. 2d 520, 372 N. E. 2d 666 (1978); People v. Jones, 55 Ill. App. 3d 446, 
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viction statement specified no crime but “AGGRAVATED 
BATTERY.”

More importantly, respondent’s understanding that he was 
pleading guilty only to aggravated battery was perfectly rea-
sonable, despite the judge’s mention of “attempt.” Since at 
least 1958, Illinois has had a state statutory and constitu-
tional rule forbidding convictions—not merely punishments— 
for two offenses based on a single act. See People v. King, 
66 Ill. 2d 551, 560-566, 363 N. E. 2d 838, 842-843 (1977) (dis-
cussing development of Illinois law); Illinois Criminal Code 
of 1961, §l-7(m) (current version at Ill. Rev. Stat., ch. 38, 
1i 1005-8-4(a) (1979)). This rule has been applied several 
times to vacate one conviction when a defendant, in a single 
trial, has been convicted of both aggravated battery and at-
tempted murder resulting from the same act.* 4 * E. g., People 
ex rel. Walker v. Pate, 53 Ill. 2d 485, 292 N. E. 2d 387 (1973); 
People v. Carter, 21 Ill. App. 3d 207, 315 N. E. 2d 47 (1974); 
People n . Peery, 81 Ill. App. 2d 372, 377, 225 N. E. 2d 730, 
732 (1967).

Under Illinois law, therefore, respondent could not have 
been convicted of both “aggravated battery” and “etc.” if the 
“etc.” referred to the attempted murder of Dorothy Maxwell. 
Upon hearing the reference to “attempt . . . with a knife,” 
respondent would have been warranted in thinking that the 

455, 370 N. E. 2d 1142, 1149 (1977). Since then the Illinois Legislature 
has imposed a 6-year minimum. See Ill. Rev. Stat., ch. 38, 1118—4(c)(1), 
1005-8-l-(3) (1979).

4 The Illinois indictment establishes that respondent’s aggravated bat-
tery charge rested on precisely the same facts as his attempted murder 
charge:
“[O]n August 25th, 1968, . . . Robert Lonberger committed the offense of 
aggravated battery, in that he, in committing a battery on Dorothy Max-
well used a deadly weapon ....
“[O]n August 25th, 1968, . . . Robert Lonberger committed the offense of 
attempt, in that he, with intent to commit the offense of murder, intention-
ally and knowingly attempted to kill Dorothy Maxwell by cutting Dorothy 
Maxwell with a knife without lawful justification. ...” App. 2-3.
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judge was indulging in a lawyer’s well-known penchant for 
redundancy.

The Court of Appeals for the Sixth Circuit held that the 
transcript of respondent’s Illinois guilty plea was inadequate 
to show that he was aware that he was pleading guilty to at-
tempted murder as well as aggravated battery. The Ohio 
Court of Appeals reached a different conclusion about the 
same transcript. But in finding that respondent had made a 
knowing and intelligent plea, the Ohio court relied completely 
on the facts that respondent answered “Yes” to the question 
described above, that he stated that he understood he was 
waiving his right to trial, and that his lawyers stipulated that 
there were sufficient facts to prove the charges in the indict-
ment. App. to Pet. for Cert. A-42; see ante, at 429-430. 
The Court of Appeals for the Sixth Circuit’s result is per-
fectly consistent with Sumner’s “presumption of correct-
ness,” see 449 U. S., at 550-551, because the Ohio Court of 
Appeals’ findings, read in light of Illinois law or of respond-
ent’s unimpeached testimony in the Ohio trial court, fall short 
of establishing that respondent knew that he was pleading 
guilty to attempted murder.

This Court now slips a new rationale beneath the flawed 
determination of the Ohio court. It holds that respondent’s 
guilty plea must have been valid if at some point, under Hen-
derson, it is likely that he learned of all the charges against 
him.6 Like the Ohio court, however, this Court fails to ex-
plain its leap from notice of the charges to notice of which 
charges were included in the guilty plea. It makes no sense 
whatsoever to maintain that Henderson required the Court 

6 This holding is obviously limited by Henderson itself, which makes 
clear that a habeas petitioner is free to introduce evidence rebutting the 
inference the Court draws in this case, and courts are free to believe that 
evidence. See 426 U. S., at 647. Furthermore, if there is enough evi-
dence in the record indicating that the Henderson inference cannot be 
drawn, or that even if it can be drawn other factors indicate that the plea 
may not have been made with knowledge, then any state court’s reliance on 
Henderson would not be fairly supported by the record.
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of Appeals for the Sixth Circuit to accept an inference that 
respondent’s counsel had explained all the charges against 
him, but at the same time to ignore the likelihood that his 
lawyer also told him that he could not be convicted of both 
aggravated battery and attempted murder. As a factual 
matter, respondent’s lawyer may or may not have explained 
the state conviction rule to him. But the Court is left with a 
rule of law that makes sense only if respondent was ignorant 
of settled state law, for only then would the trial judge’s brief 
reference to “attempt” seem anything but absurd.

Ill
A simple, but unanswerable question of fact and a simple 

question of law are central to this case. Did respondent 
have actual knowledge that he was pleading guilty to at-
tempted murder as well as aggravated battery in 1972? At 
this point, more than 10 years later and in the face of an 
ambiguous record, no factfinder could be completely certain 
that a particular answer is correct. So the crucial question 
becomes what makes an ambiguous record sufficient to sup-
port a state court’s finding that a plea was knowing, volun-
tary, and intelligent. Under Henderson, mere absence of a 
recitation of all the charges at a guilty plea hearing may not 
be enough to render a plea unconstitutional, but in this case 
respondent had good reason to believe he was pleading guilty 
only to aggravated battery.

By dismissing part of the record, failing to confront the dif-
ference between notice of charges and notice of the charges 
to which one is pleading guilty, and disregarding the law of 
Illinois, the Court manages to fit this case within a rule of law 
that permits it to reverse the judgment below. And to what 
end this Procrustean effort? To uphold the great principle 
that the unique record before us was not so ambiguous as to 
forbid an inference that at some point respondent may have 
known what the charges against him were? To reaffirm that 
a conviction obtained under such circumstances is not so fun-
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damentally unsound as to bar a zealous prosecutor from in-
troducing it into evidence in some later prosecution, for (as 
Justi ce  Steven s  and Just ice  Blac kmu n  show) no good 
reason at all? To relieve Ohio of the burden of a single 
retrial? I question that this case was “certworthy.” The 
game hardly seems worth the candle.

Justic e  Blackm un , dissenting.
I join Justi ce  Stevens ’ dissenting opinion, for I, too, 

would affirm the judgment of the United States Court of Ap-
peals for the Sixth Circuit. It is enough for me in this case 
to note the utter absence of a legitimate state interest once 
the prosecution refused to accept respondent’s proffered 
stipulation. That refusal revealed that the prosecution be-
lieved the indictment had prejudicial value, and it rendered 
nonexistent any otherwise legitimate interest the State might 
have had in introducing the indictment.

Justi ce  Stevens , with whom Justi ce  Brenna n , Jus -
tice  Mars ha ll , and Justi ce  Blac kmu n  join, dissenting.

Criminal prosecution involves two determinations: whether 
the defendant is guilty or innocent, and what the appropriate 
punishment should be if he is guilty. In most cases, these 
determinations are made in two stages. At the first stage, 
strict rules of procedure govern the order in which evidence 
is offered, the quality of the evidence that may be admitted, 
and the burden of proof that is required to establish the de-
fendant’s guilt. At the second stage, however, the rules are 
relaxed; a wide range of evidence concerning the defendant’s 
character may be received by the sentencing authority even 
though it is entirely extraneous to the particular offense that 
has just been proved.

This case involves the unfairness that may result from an 
attempt to merge the two stages. At issue is a highly preju-
dicial item of evidence: an Illinois indictment charging that 
in 1968 the respondent had “intentionally and knowingly at-
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tempted to kill Dorothy Maxwell by cutting Dorothy Maxwell 
with a knife without lawful justification.” Everyone agrees 
that this evidence could not be used to prove the respondent’s 
guilt in this case, which concerned a 1975 murder in Ohio.1 
On the other hand, if the respondent were found guilty of the 
Ohio murder, the evidence was certainly relevant to whether * 

'The common law has long deemed it unfair to argue that, because a 
person has committed a crime in the past, he is more likely to have commit-
ted a similar, more recent crime. See, e. g., People v. White, 14 Wend. Ill, 
113-114 (N. Y. Sup. Ct. 1835) (in prosecution for possession of counter-
feit money, improper to introduce evidence of former conviction); United 
States v. Burr, 25 Fed. Cas. 187,198 (No. 14,694) (CC Va. 1807) (Marshall, 
C. J.) (in prosecution for providing support to a treasonous military expe-
dition in Virginia, improper to introduce evidence that the accused had pro-
vided the means for a treasonous military expedition in Kentucky); King v. 
Doaks, Quincy’s Mass. Reports 90 (Mass. Sup. Ct. 1763) (in prosecution for 
keeping a bawdy house, improper to introduce evidence of acts of lascivi-
ousness performed before the defendant became mistress of the house); 
Hampden’s Trial, 9 How. St. Tr. 1053, 1103 (Eng. 1684) (“a person was 
indicted of forgery, we would not let them give evidence of any other forg-
eries but that for which he was indicted”).

The objection to such evidence is not that the proposed inference is illogi-
cal. The objection is rather that the inference is so attractive that it will 
overwhelm the factfinder and create an unwarranted presumption of guilt. 
As Professor Wigmore explained:
“The natural and inevitable tendency of the tribunal—whether judge or 
jury—is to give excessive weight to the vicious record of crime exhibited, 
and either to allow it to bear too strongly on the present charge, or to take 
the proof of it as justifying a condemnation irrespective of guilt of the 
present charge.” 1 J. Wigmore, Evidence § 194 (3d ed. 1940).

In Michelson v. United States, 335 U. S. 469 (1948), this Court observed: 
“Not that the law invests the defendant with a presumption of good charac-
ter .. . but it simply closes the whole matter of character, disposition and 
reputation on the prosecution’s case-in-chief. The state may not show de-
fendant’s prior trouble with the law, specific criminal acts, or ill name 
among his neighbors, even though such facts might logically be persuasive 
that he is by propensity a logical perpetrator of the crime. The inquiry is 
not rejected because character is irrelevant; on the contrary, it is said to 
weigh too much with the jury and to so overpersuade them as to prejudge 
one with a bad general record and deny him a fair opportunity to defend 
against a particular charge.” Id., at 475-476 (footnotes omitted).
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he should be given the death penalty.2 The reason this case 
is before us today is that the Ohio trial court allowed the 
prosecutor to present the evidence to the jury before it 
decided whether the respondent was guilty of the 1975 crime.

The Court finds no constitutional objection to this proce-
dure because it is satisfied that the evidence could legiti-
mately be used in determining the appropriate penalty, and 
because the jury was instructed not to consider the evidence 
as probative of the respondent’s guilt. In my opinion the 
constitutional question is more difficult than the Court ac-
knowledges. It requires, I believe, a re-examination of this 
Court’s decision in Spencer v. Texas, 385 U. S. 554 (1967), as 
well as more attention to the prosecutorial tactics disclosed 
by this record.

I
The structure for constitutional analysis in this area was 

established in 1967, when this Court twice considered the 
constitutionality of convictions under the Texas recidivist 
statute. Under the Texas procedure, the prosecutor was al-
lowed to offer evidence of the defendant’s guilt and evidence 
of his prior criminal record in a single proceeding, so long as 
the jury was instructed that the defendant’s past convictions 
were not to be taken into account in assessing his guilt or in-
nocence under the current indictment.

In Spencer v. Texas, a bare majority of the Court con-
cluded that such a procedure did not “fall below the mini-
mum level the Fourteenth Amendment will tolerate.” Id., 
at 569 (Stewart, J., concurring). The Court acknowledged 

2 Under Ohio law, the death penalty could not be imposed unless the 
respondent had been convicted of “an offense of which the gist was the 
purposeful killing or attempt to kill another.” Ohio Rev. Code Ann. 
§ 2929.04(A)(5) (1975). An Illinois “conviction statement” shows that the 
respondent pleaded guilty in 1972 to “aggravated battery, etc.” The pros-
ecutor asserted that in fact the respondent had pleaded guilty to attempted 
murder. Although the conviction statement and indictment were clearly 
not sufficient, standing alone, to prove that assertion beyond a reasonable 
doubt, they were at least relevant to the inquiry.
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that prior-crimes evidence “is generally recognized to have 
potentiality for prejudice.” Zd., at 560. Nevertheless, it 
held that this potentiality did not distinguish recidivist 
trials from other criminal trials in which prior-crime evidence 
was admissible.

The majority noted that, under the rule of Delli Paoli v. 
United States, 352 U. S. 232 (1957), a hearsay statement that 
was inadmissible against a defendant could nevertheless be 
introduced into evidence when the defendant was being tried 
jointly with the declarant, provided that the jury was in-
structed not to consider the statement in evaluating the de-
fendant’s guilt. The Court observed that under Delli Paoli 
“all joint trials, whether of several codefendants or of one 
defendant charged with multiple offenses, furnish inherent 
opportunities for unfairness when evidence submitted as to 
one crime (on which there may be an acquittal) may influence 
the jury as to a totally different charge.” 385 U. S., at 562. 
This unfairness was deemed acceptable for two reasons:

“(1) the jury is expected to follow instructions in limiting 
this evidence to its proper function, and (2) the conve-
nience of trying different crimes against the same per-
son, and connected crimes against different defendants, 
in the same trial is a valid governmental interest.” 
Ibid.

The Court conceded that the use of prior-crime evidence in a 
one-stage recidivist trial may be thought to represent “a less 
cogent state interest” than the state interest promoted by 
Delli Paoli. 385 U. S., at 563. Nevertheless, it held that 
this distinction should not lead to a different constitutional 
result. Ibid.

Two cases decided within 18 months of Spencer called its 
analytic structure into question. Burgett v. Texas, 389 
U. S. 109 (1967), also involved a conviction under the Texas 
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recidivist statute in which the jury had been instructed “not 
to consider the prior offenses for any purpose whatsoever in 
arriving at the verdict.” Id., at 113 (footnote omitted). In 
Burgett, the record did not affirmatively show that the peti-
tioner had been represented by counsel at his earlier trial. 
Over the dissent of three Members of the Spencer majority,3 
the Court reversed the conviction. The Court reasoned that 
the earlier conviction was “presumptively void,” that the ad-
mission of such a conviction was “inherently prejudicial and 
we are unable to say that the instructions to disregard it 
made the constitutional error ‘harmless beyond a reasonable 
doubt’ within the meaning of Chapman v. California, 386 
U. S. 18.” 389 U. S., at 115. In a footnote the Court un-
equivocally rejected the notion that a jury could be expected 
to follow instructions to disregard prejudicial evidence of this 
character. The Court stated:

“What Mr. Justice Jackson said in Krulewitch v. 
United States, 336 U. S. 440, 445, 453 (concurring opin-
ion), in the sensitive area of conspiracy is equally appli-
cable in the sensitive area of repetitive crimes, ‘The 
naive assumption that prejudicial effects can be over-
come by instructions to the jury ... all practicing law-
yers know to be unmitigated fiction.’” Id., at 115, n. 7.4

’Justice Harlan, who had authored the Court’s opinion in Spencer, dis-
sented and was joined by Justice Black and Just ice  Whit e . See 389 
U. S., at 120.

4 Compare Chief Justice Warren’s observations, dissenting in part in 
Spencer:
“Of course it flouts human nature to suppose that a jury would not consider 
a defendant’s previous trouble with the law in deciding whether he has 
committed the crime currently charged against him. As Mr. Justice Jack- 
son put it in a famous phrase, ‘[t]he naive assumption that prejudicial ef-
fects can be overcome by instructions to the jury ... all practicing lawyers 
know to be unmitigated fiction.’ Krulewitch v. United States, 336 U. S. 
440, 453 (concurring opinion) (1949). United States v. Banmiller, 310 F. 
2d 720, 725 (CA3 1962). Mr. Justice Jackson’s assessment has received
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Later in the same Term the Court decided Bruton v. 
United States, 391 U. S. 123 (1968). Over the dissent of two 
Members of the Spencer majority,5 the Court expressly over-
ruled Delli Paoli. 391 U. S., at 126. As in Burgett, the 
Court stressed that a jury instruction is simply inadequate to 
ensure that a jury will disregard highly prejudicial evidence. 
Once again, the Court relied on Justice Jackson’s Krulewitch 
opinion. 391 U. S., at 129.6 Justice Stewart concurred, 

support from the most ambitious empirical study of jury behavior that has 
been attemped, see H. Kalven & H. Zeisel, The American Jury 127-130, 
177-180 (1966).

“Recognition of the prejudicial effect of prior-convictions evidence has 
traditionally been related to the requirement of our criminal law that the 
State prove beyond a reasonable doubt the commission of a specific crimi-
nal act. It is surely engrained in our jurisprudence that an accused’s repu-
tation or criminal disposition is no basis for penal sanctions. Because of 
the possibility that the generality of the jury’s verdict might mask a finding 
of guilt based on an accused’s past crimes or unsavory reputation, state and 
federal courts have consistently refused to admit evidence of past crimes 
except in circumstances where it tends to prove something other than gen-
eral criminal disposition.” 385 U. S., at 575.

8 Just ice  Whit e ’s  dissenting opinion was joined by Justice Harlan.
6 The Court could also have relied on another opinion written by Justice 

Jackson only three weeks before the Krulewitch case was argued. In Mi-
chelson v. United States, 335 U. S. 469 (1948), a prosecutor had introduced 
the defendant’s prior conviction to rebut testimony that he had a reputa-
tion for being a law-abiding citizen. After first discussing the general rule 
that such evidence is not admissible, see n. 1, supra, the Court declared: 
“The price a defendant must pay for attempting to prove his good name is 
to throw open the entire subject which the law has kept closed for his bene-
fit and to make himself vulnerable where the law otherwise shields him.” 
335 U. S., at 479. Presaging both the Court’s later holding in Bruton and 
also identifying the common element in Bruton and Burgett, Justice Jack- 
son wrote:

“We do not overlook or minimize the consideration that ‘the jury almost 
surely cannot comprehend the judge’s limiting instruction,’ which dis-
turbed the Court of Appeals. The refinements of the evidentiary rules on 
this subject are such that even lawyers and judges, after study and reflec-
tion, often are confused, and surely jurors in the hurried and unfamiliar 
movement of a trial must find them almost unintelligible. However, limit-
ing instructions on this subject are no more difficult to comprehend or 
apply than those upon various other subjects; for example, instructions
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noting that certain kinds of evidence “are at once so damag-
ing, so suspect, and yet so difficult to discount, that jurors 
cannot be trusted to give such evidence the minimal weight 
it logically deserves, whatever instructions the trial judge 
might give.” Id., at 138 (emphasis in original).

The opinions in Burgett and Bruton demolished one of the 
two pillars that had supported the holding in Spencer. After 
Burgett and Bruton, it was plainly no longer appropriate to 
presume that a jury will ignore prejudicial evidence pre-
sented to it, even if the court tells it to do so. Moreover, 
given Spencers suggestion that the State’s interest in hold-
ing a one-stage sentence enhancement proceeding may be 
“less cogent” than the state interest promoted in Delli Paoli, 
the other pillar was shaky at best. The case before the 
Court today requires us to consider what is left of that other 
pillar. More concretely, the question before us is whether 
the unfair prejudice that Ohio imposed on the respondent is 
justified by any valid state interest in prosecuting him in the 
manner it chose to employ.

II
Under Ohio law, a person convicted of murder may not be 

sentenced to death unless (a) the murder was “aggravated,” 
Ohio Rev. Code Ann. §2929.03 (1975), (b) a “specification” is 
included in the indictment, §2929.04(A), and (c) the “speci-
fication” is proved beyond a reasonable doubt, ibid. In this

that admissions of a co-defendant are to be limited to the question of his 
guilt and are not to be considered as evidence against other defendants, 
and instructions as to other problems in the trial of conspiracy charges. A 
defendant in such a case is powerless to prevent his cause from being irre-
trievably obscured and confused; but, in cases such as the one before us, 
the law foreclosed this whole confounding line of inquiry, unless defendant 
thought the net advantage from opening it up would be with him.” 335 
U. S., at 484-485.
It is ironic that the Court should pluck one sentence out of the Michelson 
opinion in ostensible support of its “crucial assumption” that juries always 
mechanically follow the instructions given them by trial judges. See ante, 
at 438-439, n. 6.
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case the murder was alleged to have been “aggravated” be-
cause it was committed during a rape. And the indictment 
included, by way of “specification,” an allegation that the re-
spondent had previously been convicted of attempted murder 
in Illinois.

Before trial, the respondent moved to dismiss the specifica-
tion, citing Burgett and arguing that the prior conviction was 
void because it had been based on an involuntary guilty plea. 
At a hearing on that motion, the State produced the Illinois 
indictment, the transcript of the Illinois proceedings, and the 
Illinois “conviction statement.” It argued that the respond-
ent must have known he was pleading guilty to attempted 
murder, even though the indictment was never read to him, 
the words “attempted murder” were never mentioned at the 
hearing, he was never told that he was pleading guilty to 
everything alleged in the indictment, he was sentenced to 
only two to four years of imprisonment, and the conviction 
statement showed only a conviction for “AGGRAVATED 
BATTERY, ETC.” The Ohio trial judge found that the re-
spondent had knowingly and voluntarily pleaded guilty to 
attempted murder.

At trial, the prosecutor sought to introduce the convic-
tion statement and the indictment to prove the specifica-
tion. The respondent moved for a bifurcated trial in order to 
prevent the jury from receiving this evidence until after guilt 
had been established. He argued that since the prior indict-
ment alleged an attack on a woman with a knife, it would 
be especially prejudicial in this case, because he was again 
charged with assaulting a female with a knife. The trial 
judge agreed that it would be wrong to consider the evidence 
regarding the earlier conviction for the purpose of establish-
ing the current offense, and he so instructed the jury.7 Nev-
ertheless, he refused to bifurcate the proceeding.

7 The judge’s instructions stated, in part:
“Now, the evidence presented to you concerning a prior conviction of this 
Defendant, Robert Lonberger, for the offense of attempted murder in Illi-
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Respondent then offered to stipulate that the Illinois con-
viction was for attempted murder, arguing that this would at 
least eliminate any need to introduce the Illinois indictment. 
Both the prosecutor and the trial judge rejected that offer. 
Instead, the jury was given a copy of the Illinois indictment 
reciting the details of the Illinois charge as well as the Illinois 
conviction statement. The jury found respondent guilty of 
aggravated murder and found the specification to have been 
proved beyond a reasonable doubt; the trial judge sentenced 
him to death.

The Ohio Court of Appeals reversed the aggravated mur-
der conviction on the ground that the State had failed to 
prove rape, or even intercourse with the respondent, beyond 
a reasonable doubt. However, the court rejected the argu-
ment that the jury’s finding that the respondent was guilty of 
murder had been unfairly contaminated by its receipt of the 
Illinois indictment. On remand, the trial court imposed a 
sentence of 15 years to life.

In retrospect, it is quite obvious that the highly prejudicial 
Illinois indictment should never have been admitted into evi-
dence for any purpose at all. The indictment was relevant 
only to the specification, the specification was relevant only if 
the murder was aggravated, and the State failed to produce 
enough evidence of aggravation even to justify sending the 
charge to the jury.

Even if there had been enough evidence of aggravation to 
reach the jury, there was no legitimate reason for the State 
to give the Illinois indictment to the jury until after it had 
found an aggravated murder beyond a reasonable doubt. 
Sixteen years ago, the Spencer Court upheld such a proce-
dure by stressing that state procedures varied widely and 

nois in 1968 is not introduced for the purpose of proving that the Defendant 
committed the offenses, or either of them, for which he is being tried this 
week . . . you may not consider it for the purpose of proving, in any way, 
that the Defendant committed the offenses for which he is being tried to-
day.” Tr. 1178-1180.
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that experimentation was still in progress. 385 U. S., at 566. 
Those facts are not true today. Bifurcated proceedings are 
now the rule in capital cases throughout the Nation.8 It is 

8 Ohio’s laws are unique in this country.
The District of Columbia and 13 States (Alaska, Hawaii, Iowa, Kansas, 

Maine, Massachusetts, Michigan, Minnesota, North Dakota, Oregon, 
Rhode Island, West Virginia, and Wisconsin) have no capital punishment 
statutes at all.

Three States have capital punishment statutes limited to certain precise 
categories of “aggravated” murder, where the existence of prior con-
victions is not an aggravating circumstance. N. Y. Penal Law § 125.27(1) 
(a)(iii) (McKinney 1975) (see People v. Davis, 43 N. Y. 2d 17, and n. 3, 371 
N. E. 2d 456, and n. 3 (1977), cert, denied, 435 U. S. 998 and 438 U. S. 914 
(1978)); Vt. Stat. Ann., Tit. 13, § 2303(c) (Supp. 1982); Wash. Rev. Code 
§ 10.95.020 (1981). It is significant that under the “habitual criminal” stat-
utes in all three States, where prior convictions are in effect “aggravating 
circumstances,” bifurcated proceedings are used. See N. Y. Crim. Proc. 
Law §§ 400.20, 400.21 (McKinney Supp. 1982); State v. Angelucci, 137 Vt. 
272, 405 A. 2d 33 (1979); State v. Gear, 30 Wash. App. 307, 633 P. 2d 930 
(1981).

Thirty-three States have capital punishment statutes with bifurcated 
proceedings so that evidence of aggravating circumstances is not intro-
duced until after the jury has determined guilt or innocence. Ala. Code 
§ 13A-5-45 (Supp. 1982); Ariz. Rev. Stat. Ann. § 13-703B (Supp. 1982); 
Ark. Stat. Ann. §41-1301 (1977); Cal. Penal Code Ann. §190.1 (West 
Supp. 1982); Colo. Rev. Stat. §§ 16-11-103, 18-1-105(4) (1978 and Supp. 
1982); Conn. Gen. Stat. §53a-46a (Supp. 1982); Del. Code Ann., Tit. 11, 
§ 4209(b) (1979); Fla. Stat. §921.141 (Supp. 1982); Ga. Code Ann. 
§17-10-31 (1982); Idaho Code §19-2515 (1979); Ill. Rev. Stat., ch. 38, 
119—1(d) (1979); Ind. Code § 35-50-2-9(d) (1979); Ky. Rev. Stat. §532.025 
(Supp. 1982); La. Code Crim. Proc. Ann., Art. 905 (West Supp. 1982); Md. 
Ann. Code, Art. 27, § 413(a) (1982); Miss. Code Ann. § 99-19-101 (Supp. 
1982); Mo. Rev. Stat. § 565.006 (Supp. 1982); Mont. Code Ann. § 46-18-301 
(1981); Neb. Rev. Stat. §29-2520 (1979); Nev. Rev. Stat. §175.552 (1981); 
N. H. Rev. Stat. Ann. §630:5 (Supp. 1981); N. J. Stat. Ann. §2C:ll-3.c 
(West 1982); 1982 N. J. Laws, ch. Ill; N. M. Stat. Ann. §31-18-14(A) 
(1981); N. C. Gen. Stat. §15A-2000 (Supp. 1981); Okla. Stat., Tit. 21, 
§701.10 (Supp. 1982); 42 Pa. Cons. Stat. §9711 (Supp. 1982); S. C. Code 
§ 16-3-20 (1982); S. D. Comp. Laws Ann. § 23A-27A-2 (1979); Tenn. 
Code Ann. §39-2404 (Supp. 1981); Tex. Code Crim. Proc. Ann., Art. 
37.071 (Vernon 1981); Utah Code Ann. §76-3-207 (1978); Va. Code 
§ 19.2-264.4 (Supp. 1982); Wyo. Stat. §§ 6-4-101, 6-4-102 (1977).
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simply no longer tenable to say that the difficulties of admin-
istering a bifurcated trial are sufficient to justify a State’s use 
of a prejudicial one-stage system. Indeed, the tactics em-
ployed in this case dramatically unmask the true prosecuto-
rial interest in preserving a one-stage procedure—to enhance 
the likelihood that the jury will convict.* 9 Because the only 
premises that even arguably support the holding in Spencer 
are no longer valid and plainly are not implicated in this case, 
I would not permit that decision to dictate the result in this 
case.

Even under the holding in Spencer, the Court should take 
note of the fact that the prejudice associated with a one-stage 
procedure increases whenever the written record of the 
earlier proceeding is not sufficient on its face to foreclose a 
challenge to the validity of the prior conviction. Such a chal-
lenge often requires a discussion of the details of a prior 
offense or of an unproved charge, thereby increasing the 
danger that the jury may draw the inference that has been 
universally recognized as impermissible throughout our his-
tory. See n. 1, supra. I would adopt a simple rule that a 
one-stage enhancement procedure is constitutionally intoler-
able whenever the documentary evidence of the prior convic-
tion fails to establish its validity and its relevance beyond de-
bate. Cf. Spencer, 385 U. S., at 562 (“The evidence itself is 
usually, and in recidivist cases almost always, of a documen-
tary kind, and in the cases before us there is no claim that its 
presentation was in any way inflammatory”). The documen-
tary evidence in this case plainly failed to satisfy that test.

Only Ohio considers prior convictions as aggravating circumstances 
without a fully bifurcated proceeding. Today, Ohio’s system is half bifur-
cated: guilt and aggravating circumstances are considered together in one 
phase, mitigating circumstances in a second. Ohio Rev. Code Ann. 
§2929.03 (1982).

9 The stark contrast between the gratuitous use of prejudicial evidence 
over the defendant’s objection in this case and the justification for the pros-
ecutor’s rebuttal when the defendant opened up the subject in Michelson, 
see n. 6, supra, highlights this conclusion.
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Even if one believed that Ohio had a legitimate interest in 
refusing to bifurcate these proceedings, it insults our intelli-
gence when it claims that it had a legitimate interest in send-
ing the Illinois indictment to the jury. The State was alleg-
edly trying to show, for sentence enhancement purposes, 
that respondent had been convicted of attempted murder in 
Illinois. The conviction statement showed that he had been 
convicted of “AGGRAVATED BATTERY, ETC.” After 
failing in his efforts to get the proceeding bifurcated, the 
respondent offered to stipulate that the “ETC.” referred to 
attempted murder. Yet the State refused to accept this 
stipulation. The prosecutor instead insisted on sending the 
indictment to the jury. The indictment was less probative of 
the specification than a stipulation would have been, since the 
conviction statement did not reflect a conviction for each of 
the four charges listed in the indictment, and the State has 
never suggested that it did. And the indictment was more 
prejudicial than a stipulation would have been, since it re-
cited the details of the Illinois charge. The prosecutor’s 
naked desire to inject prejudice into the record had the effect 
of complicating and prolonging the proceedings in this case10

10 After the Ohio Court of Appeals remanded to the state trial court for 
resentencing in 1977, both the State and the respondent sought review in 
the Ohio Supreme Court, which was denied. After resentencing, the re-
spondent sought federal habeas corpus relief in the United States District 
Court for the Northern District of Ohio. That court denied relief in an 
unpublished opinion and order. He appealed to the United States Court of 
Appeals for the Sixth Circuit, which reversed and ordered that the writ 
issue. Lonberger v. Jago, 635 F. 2d 1189 (1980). The State sought re-
hearing in the Court of Appeals, which was denied. This Court granted 
certiorari, 451 U. S. 902 (1981), vacating the judgment of the Sixth Circuit 
and remanding for further consideration in light of Sumner v. Mata, 449 
U. S. 539 (1981). The Sixth Circuit reinstated its prior judgment. 
Lonberger v. Jago, 651 F. 2d 447 (1981). The State again sought certio-
rari, which we again granted. 454 U. S. 1141 (1982). Today, almost six 
years after the Ohio Court of Appeals held that the issue of aggravated 
murder should never even have gone to the jury, litigation of this issue 
draws to a close.
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and deprived the respondent of his constitutional right to a 
fair trial.

I would affirm the judgment of the Court of Appeals for the 
Sixth Circuit.
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HEWITT ET AL. v. HELMS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT

No. 81-638. Argued November 8, 1982—Decided February 22, 1983

Following a riot in the Pennsylvania State Prison where he was an inmate, 
respondent was removed from his cell and the general prison population 
and confined to administrative segregation within the prison pending an 
investigation into his role in the riot. The next day respondent received 
notice of a misconduct charge against him. Five days after his transfer 
to administrative segregation a Hearing Committee reviewed the evi-
dence against respondent, and he acknowledged in writing that he had 
an opportunity to have his version of the events reported, but no finding 
of guilt was made. Subsequently, criminal charges based on the riot 
were filed against respondent but were later dropped. In the mean-
time, a Review Committee concluded that respondent should remain in 
administrative segregation as posing a threat to the safety of other in-
mates and prison officials and to the security of the prison. Ultimately, 
the Hearing Committee, based on a second misconduct report and after 
hearing testimony from a prison guard and respondent, found respond-
ent guilty of the second misconduct charge and ordered him confined to 
disciplinary segregation for six months, while dropping the earlier mis-
conduct charge. Respondent sued in Federal District Court, claiming 
that petitioner prison officials’ actions in confining him to administrative 
segregation violated his rights under the Due Process Clause of the 
Fourteenth Amendment. The District Court granted petitioners’ mo-
tion for summary judgment. The Court of Appeals reversed, holding 
that, on the facts, respondent had a protected liberty interest in continu-
ing to reside in the general prison population, which interest was created 
by the Pennsylvania regulations governing the administration of state 
prisons; that respondent could not be deprived of this interest without a 
hearing in compliance with the requirements of Wolff v. McDonnell, 418 
U. S. 539; and that since the court was uncertain whether the Hearing 
Committee’s initial proceeding satisfied such requirements, the case 
would be remanded to the District Court for a hearing regarding the 
character of that proceeding.

Held:
1. Prison officials have broad administrative and discretionary author-

ity over the institutions they manage, and lawfully incarcerated persons 
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retain only a narrow range of protected liberty interests. Adminis-
trative segregation is the sort of confinement that inmates should rea-
sonably anticipate receiving at some point in their incarceration, and 
does not involve an interest independently protected by the Due Process 
Clause. But in light of the Pennsylvania statutes and regulations set-
ting forth the procedures for confining an inmate to administrative seg-
regation, respondent did acquire a protected liberty interest in remain-
ing in the general prison population. Pp. 466-472.

2. The process afforded respondent satisfied the minimum require-
ments of the Due Process Clause. Pp. 472-477.

(a) In view of the wide-ranging deference accorded prison ad-
ministrators in adopting and executing policies and practices needed 
to preserve order and discipline and to maintain security, petitioners 
were obligated to engage only in an informal, nonadversary review 
of the information supporting respondent’s administrative confinement. 
P. 472.

(b) Under Mathews v. Eldridge, 424 U. S. 319, the private interests 
at stake in a governmental decision, the governmental interests in-
volved, and the value of procedural requirements are considered in 
determining what process is due under the Fourteenth Amendment. 
Here, respondent’s private interest was not of great consequence, but 
the governmental interests in the safety of the prison guards and other 
inmates and in isolating respondent pending investigation of the charges 
against him were of great importance. Neither of the grounds for con-
fining respondent to administrative segregation involved decisions or 
judgments that would have been materially assisted by a detailed adver-
sary proceeding. Pp. 473-474.

(c) An informal, nonadversary evidentiary review is sufficient both 
for the decision that an inmate represents a security threat and the deci-
sion to confine him to administrative segregation pending completion of 
an investigation into misconduct charges against him. In either situa-
tion, an inmate must merely receive notice of the charges against him 
and an opportunity to present his views to the prison official charged 
with deciding whether to transfer him to administrative segregation. 
Measured against these standards, respondent received all the process 
that was due after being confined to administrative segregation. 
Pp. 476-477.

655 F. 2d 487, reversed.

Rehn qu ist , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Whi te , Pow el l , and O’Conno r , JJ., joined. Blackmu n , J., 
filed an opinion concurring in part and dissenting in part, post, p. 478. 
Ste ven s , J., filed a dissenting opinion, in which Bren na n  and Mar -
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shal l , JJ., joined, and in Parts II and III of which Bla ckmu n , J., joined, 
post, p. 479.

LeRoy S. Zimmerman, Attorney General of Pennsylvania, 
argued the cause for petitioners. With him on the brief were 
Francis R. Filipi and Gregory R. Neuhauser, Deputy Attor-
neys General.

Richard G. Fishman argued the cause and filed a brief for 
respondent.*

Justi ce  Rehnq uist  delivered the opinion of the Court.
Respondent Aaron Helms was serving a term in the State 

Correctional Institution at Huntingdon, Pa. (SCIH), which 
was administered by petitioners. He sued in the United 
States District Court for the Middle District of Pennsylvania, 
claiming that petitioners’ actions confining him to adminis-
trative segregation within the prison violated his rights 
under the Due Process Clause of the Fourteenth Amendment 
to the United States Constitution. The District Court 
granted petitioners’ motion for summary judgment, but the 
Court of Appeals for the Third Circuit reversed. 655 F. 2d 
487 (1981). We granted certiorari, 455 U. S. 999 (1982), to 
consider what limits the Due Process Clause of the Four-
teenth Amendment places on the authority of prison adminis-
trators to remove inmates from the general prison population 
and confine them to a less desirable regimen for adminis-
trative reasons.

In the early evening of December 3, 1978, a prisoner in the 
state penitentiary at Huntingdon, assaulted two guards. 
The prisoner was subdued with the assistance of other

★Solicitor General Lee, Assistant Attorney General Jensen, Deputy So-
licitor General Frey, Barbara E. Etkind, and Kathleen A. Felton filed a 
brief for the United States as amicus curiae urging reversal.

Briefs of amici curiae urging affirmance were filed by Leonard Es- 
quina, Jr., and Larry Bennett for the State Bar of Michigan, Prisons and 
Corrections Committee; and by Frederick M. Stanczak for Susquehanna 
Legal Services.
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guards, but one guard received a broken nose, and another a 
broken thumb. Later in the evening, the violence erupted 
into a riot during which a group of prisoners attempted to 
seize the institution’s “control center.” One group of in-
mates attacked a prison guard and a trainee, using table legs, 
the guard’s flashlight, barbells, and whatever else came to 
hand. On another floor, three inmates were subdued while 
trying to attack a sergeant of the prison guard with a flash-
light, and it was necessary to forcibly subdue them and hand-
cuff them to pipes. Inmates in one of the prison blocks tried 
to break a grille to enter the prison’s control center, but they 
were held back. One of the assaulted guards suffered cuts 
and bruises on the face and leg areas, and another reported a 
possible skull fracture, broken jaw, broken teeth, and an in-
jured collarbone.

This uprising was eventually quelled, but only with the as-
sistance of state police units, local law enforcement officers, 
and off-duty prison guards whose aid was summoned. Sev-
eral hours after the riot ended, respondent Helms was re-
moved from his cell and the general prison population for 
questioning by the state police. Following the interview, he 
was placed in restrictive confinement,1 and the state police 

1 Pennsylvania has adopted regulations promulgated by the State Bu-
reau of Corrections establishing two basic types of restricted housing in its 
correctional facilities—disciplinary and administrative segregation. 37 
Pa. Code §95.107 (1978). Other jurisdictions follow a similar pattern. 
See 28 CFR pt. 541 (1982). Confinement in disciplinary segregation is im-
posed when an inmate has been found to have committed a misconduct vi-
olation. 37 Pa. Code § 95.106(2) (1978). Administrative segregation may 
be imposed when an inmate poses a threat to security, when disciplinary 
charges are pending against an inmate, or when an inmate requires protec-
tion. §95.104. According to the state regulations, administrative seg-
regation is somewhat less restrictive than disciplinary segregation, com-
pare §95.107(a)(2) with § 95.107(b)(2), although, as noted elsewhere, see 
n. 4, infra, we assume for purposes of this case that the conditions in the 
two types of confinement are substantially identical.
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and prison authorities began an investigation into his role in 
the riot.

On December 4, 1978, Helms was given a “Misconduct Re-
port” charging him with “Assaulting Officers and Conspiracy 
to Disrupt Normal Institution Routine by Forcefully Taking 
Over the Control Center.” The report briefly described the 
factual basis for the charge and contained a lengthy recitation 
of the procedures governing the institution’s disciplinary 
hearing.2 On December 8, 1978, a “Hearing Committee,” 
consisting of three prison officials charged with adjudicating 
alleged instances of misconduct by inmates, was convened to 
dispose of the charges against Helms. Following a review of 
the misconduct report, the panel summarized its decision as 
“[n]o finding as to guilt reached at this time, due to insuffi-
cient information,” and ordered that Helms’ confinement in 
restricted housing be continued.

While as a matter of probabilities it seems likely that 
Helms appeared personally before the December 8 Hearing 
Committee, we agree with the Court of Appeals that the 
record does not allow definitive resolution of the issue on 
summary judgment. Helms signed a copy of the misconduct 
report stating that “[t]he circumstance of the charge has been 
read and fully explained to me,” and that “I have had the 
opportunity to have my version reported as part of the 
record.” App. 41a. Likewise, he admitted in an affidavit 
filed during this litigation that he was “informed by an insti-
tutional hearing committee” of the disposition of the miscon-
duct charge against him. Id., at 33a. The same affidavit, 
however, asserted that no “hearing” was conducted on De-
cember 8, suggesting that respondent did not appear before 

2 The misconduct report informed respondent that a hearing would be 
held as soon as possible, that he could remain silent at the hearing, that he 
could be represented by an inmate or staff member, and that he could re-
quest witnesses who would be permitted to appear if they were found will-
ing, capable of giving relevant testimony, and not a security hazard. App. 
38a-39a.
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the Committee. The State did not file any affidavit contro-
verting Helms’ contention.

On December 11, 1978, the Commonwealth of Pennsylva-
nia filed state criminal charges against Helms, charging him 
with assaulting Correction Officer Rhodes and with riot. On 
January 2, 1979, SCIH’s Program Review Committee, which 
consisted of three prison officials, was convened. The Com-
mittee met to review the status of respondent’s confinement 
in administrative segregation and to make recommendations 
as to his future confinement. The Committee unanimously 
concluded that Helms should remain in administrative seg-
regation; affidavits of the Committee members said that the 
decision was based on several related concerns. Helms was 
seen as “a danger to staff and to other inmates if released 
back into general population,” id., at 11a; he was to be ar-
raigned the following day on state criminal charges, id., at 
24a; and the Committee was awaiting information regarding 
his role in the riot, id., at 16a. The Superintendent of SCIH 
personally reviewed the Program Review Committee’s de-
termination and concurred in its recommendation. Id., at 
15a, 18a.

The preliminary hearing on the state criminal charges 
against Helms was postponed on January 10, 1979, appar-
ently due to a lack of evidence. On January 19, 1979, a sec-
ond misconduct report was given to respondent; the report 
charged Helms with assaulting a second officer during the 
December 3 riot. On January 22 a Hearing Committee com-
posed of three prison officials heard testimony from one 
guard and Helms. Based on this, the Committee found 
Helms guilty of the second misconduct charge and ordered 
that he be confined to disciplinary segregation for six months, 
effective December 3, 1978. The Committee also decided to 
drop the earlier misconduct charge against respondent, with-
out determining guilt. On February 6, 1979, the State 
dropped criminal charges relating to the prison riot against 
Helms.
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The Court of Appeals, reviewing these facts, concluded 
that Helms had a protected liberty interest in continuing to 
reside in the general prison population. While the court 
seemed to doubt that this interest could be found in the Con-
stitution, it held that Pennsylvania regulations governing the 
administration of state prisons created such an interest. It 
then said that Helms could not be deprived of this interest 
without a hearing, governed by the procedures mandated in 
Wolff v. McDonnell, 418 U. S. 539 (1974), to determine 
whether such confinement was proper.3 Being uncertain 
whether the hearing conducted on December 8 satisfied the 
Wolff requirements, see supra, at 464-465, the Court of Ap-
peals remanded the case to the District Court for an eviden-
tiary hearing regarding the character of that proceeding. 
On these same facts, we agree with the Court of Appeals 
that the Pennsylvania statutory framework governing the 
administration of state prisons gave rise to a liberty inter-
est in respondent, but we conclude that the procedures af-
forded respondent were “due process” under the Fourteenth 
Amendment.

While no State may “deprive any person of life, liberty, or 
property, without due process of law,” it is well settled that 
only a limited range of interests fall within this provision. 
Liberty interests protected by the Fourteenth Amendment 
may arise from two sources—the Due Process Clause itself 
and the laws of the States. Meachum v. Fano, 427 U. S. 
215, 223-227 (1976). Respondent argues, rather weakly, 
that the Due Process Clause implicitly creates an interest in 
being confined to a general population cell, rather than the 

3 Wolff required that inmates facing disciplinary charges for misconduct 
be accorded 24 hours’ advance written notice of the charges against them; a 
right to call witnesses and present documentary evidence in defense, un-
less doing so would jeopardize institutional safety or correctional goals; the 
aid of a staff member or inmate in presenting a defense, provided the in-
mate is illiterate or the issues complex; an impartial tribunal; and a written 
statement of reasons relied on by the tribunal. 418 U. S., at 563-572.
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more austere and restrictive administrative segregation 
quarters. While there is little question on the record before 
us that respondent’s confinement added to the restraints on 
his freedom,4 we think his argument seeks to draw from the 
Due Process Clause more than it can provide.

We have repeatedly said both that prison officials have 
broad administrative and discretionary authority over the in-
stitutions they manage and that lawfully incarcerated per-
sons retain only a narrow range of protected liberty inter-
ests. As to the first point, we have recognized that broad 
discretionary authority is necessary because the administra-
tion of a prison is “at best an extraordinarily difficult under-
taking,” Wolff v. McDonnell, supra, at 566, and have con-
cluded that “to hold . . . that any substantial deprivation 
imposed by prison authorities triggers the procedural protec-
tions of the Due Process Clause would subject to judicial re-
view a wide spectrum of discretionary actions that tradition-
ally have been the business of prison administrators rather 
than of the federal courts.” Meachum v. Fano, supra, at 
225. As to the second point, our decisions have consistently 
refused to recognize more than the most basic liberty inter-
ests in prisoners. “Lawful incarceration brings about the 
necessary withdrawal or limitation of many privileges and 
rights, a retraction justified by the considerations underlying 
our penal system.” Price v. Johnston, 334 U. S. 266, 285 
(1948). Thus, there is no “constitutional or inherent right” 
to parole, Greenholtz v. Nebraska Penal Inmates, 442 U. S. 
1, 7 (1979), and “the Constitution itself does not guarantee 
good-time credit for satisfactory behavior while in prison,” 
Wolff v. McDonnell, supra, at 557, despite the undoubted 

4 As noted previously, the case is here on motions for summary judg-
ment. Respondent submitted an affidavit that the State did not rebut, 
claiming that confinement to administrative segregation imposed severe 
hardships on him. Among other things, he alleged a denial of access to 
vocational, educational, recreational, and rehabilitative programs, restric-
tions on exercise, and confinement to his cell for lengthy periods of time.
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impact of such credits on the freedom of inmates. Finally, in 
Meachum v. Fano, supra, at 225, the transfer of a prisoner 
from one institution to another was found unprotected by 
“the Due Process Clause in and of itself,” even though the 
change of facilities involved a significant modification in con-
ditions of confinement, later characterized by the Court as a 
“grievous loss.” Moody v. Daggett, 429 U. S. 78, 88, n. 9 
(1976). As we have held previously, these decisions require 
that “[a]s long as the conditions or degree of confinement to 
which the prisoner is subjected is within the sentence im-
posed upon him and is not otherwise violative of the Constitu-
tion, the Due Process Clause does not in itself subject an in-
mate’s treatment by prison authorities to judicial oversight.” 
Montanye v. Haynies, 427 U. S. 236, 242 (1976). See also 
Vitek v. Jones, 445 U. S. 480, 493 (1980).

It is plain that the transfer of an inmate to less amenable 
and more restrictive quarters for nonpunitive reasons is well 
within the terms of confinement ordinarily contemplated by a 
prison sentence. The phrase “administrative segregation,” 
as used by the state authorities here, appears to be some-
thing of a catchall: it may be used to protect the prisoner’s 
safety, to protect other inmates from a particular prisoner, to 
break up potentially disruptive groups of inmates, or simply 
to await later classification or transfer. See 37 Pa. Code 
§§95.104 and 95.106 (1978), and n. 1, supra. Accordingly, 
administrative segregation is the sort of confinement that in-
mates should reasonably anticipate receiving at some point in 
their incarceration. This conclusion finds ample support in 
our decisions regarding parole and good-time credits. Both 
these subjects involve release from institutional life alto-
gether, which is a far more significant change in a prisoner’s 
freedoms than that at issue here, yet in Greenholtz and Wolff 
we held that neither situation involved an interest independ-
ently protected by the Due Process Clause. These decisions 
compel an identical result here.
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Despite this, respondent points out that the Court has held 
that a State may create a liberty interest protected by the 
Due Process Clause through its enactment of certain statu-
tory or regulatory measures. Thus, in Wolff, where we re-
jected any notion of an interest in good-time credits inherent 
in the Constitution, we also found that Nebraska had created 
a right to such credits. 418 U. S., at 556-557. See also 
Greenholtz v. Nebraska Penal Inmates, supra (parole); Vitek 
v. Jones, supra (transfer to mental institution). Likewise, 
and more relevant here, was our summary affirmance in 
Wright v. Enomoto, 462 F. Supp. 397 (ND Cal. 1976), sum-
marily aff’d, 434 U. S. 1052 (1978), where the District Court 
had concluded that state law created a liberty interest in con-
finement to any sort of segregated housing within a prison. 
Hughes n . Rowe, 449 U. S. 5 (1980) (per curiam), while 
involving facts similar to these in some respects, was essen-
tially a pleading case rather than an exposition of the sub-
stantive constitutional issues involved.5

Respondent argues that Pennsylvania, in its enactment of 
regulations governing the administration of state prisons, has 
created a liberty interest in remaining free from the re-
straints accompanying confinement in administrative seg-
regation. Except to the extent that our summary affirm-
ance in Wright v. Enomoto, supra, may be to the contrary, 
we have never held that statutes and regulations governing 
daily operation of a prison system conferred any liberty inter-
est in and of themselves. Meachum v. Fano, 427 U. S. 215 6 

6 We held there that it was error to dismiss for failure to state a claim a 
pro se prisoner’s complaint alleging confinement to restricted quarters 
without a hearing. Observing that “[w]e [could not] say with assurance 
that petitioner can prove no set of facts in support of his claim entitling him 
to relief,” 449 U. S., at 12-13, we expressly stated that “[o]ur discussion of 
this claim is not intended to express any view on its merits.” Id., at 12. 
Rowe is likewise factually dissimilar from this case, since in Rowe we also 
noted that “[t]here [was] no suggestion in the record that. . . emergency 
conditions” existed and the prisoner’s “offense did not involve violence.” 
Id., at 11.
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(1976), and Montanye v. Haymes, supra, held to the con-
trary; in Wolff, supra, we were dealing with good-time cred-
its which would have actually reduced the period of time 
which the inmate would have been in the custody of the gov-
ernment; in Greenholtz, supra, we dealt with parole, which 
would likewise have radically transformed the nature of 
the custody to which the inmate was subject; and in Vitek, 
supra, we considered the transfer from a prison to a mental 
institution.

There are persuasive reasons why we should be loath to 
transpose all of the reasoning in the cases just cited to the 
situation where the statute and regulations govern the day- 
to-day administration of a prison system. The deprivations 
imposed in the course of the daily operations of an institution 
are likely to be minor when compared to the release from 
custody at issue in parole decisions and good-time credits. 
Moreover, the safe and efficient operation of a prison on a 
day-to-day basis has traditionally been entrusted to the ex-
pertise of prison officials, see Meachum v. Fano, supra, at 
225. These facts suggest that regulations structuring the 
authority of prison administrators may warrant treatment, 
for purposes of creation of entitlements to “liberty,” different 
from statutes and regulations in other areas. Nonetheless, 
we conclude in the light of the Pennsylvania statutes and 
regulations here in question, the relevant provisions of which 
are set forth in full in the margin,6 that respondent did ac- 6 

6 Title 37 Pa. Code § 95.104(b)(1) (1978) provides:
“An inmate who has allegedly committed a Class I Misconduct may be 

placed in Close or Maximum Administrative Custody upon approval of the 
officer in charge of the institution, not routinely but based upon his assess-
ment of the situation and the need for control pending application of proce-
dures under §95.103 of this title.”
Section 95.104(b)(3) of the same Title provides:

“An inmate may be temporarily confined to Close or Maximum Adminis-
trative Custody in an investigative status upon approval of the officer in 
charge of the institution where it has been determined that there is a 
threat of a serious disturbance, or a serious threat to the individual or oth-
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quire a protected liberty interest in remaining in the general 
prison population.

Respondent seems to suggest that the mere fact that Penn-
sylvania has created a careful procedural structure to regu-
late the use of administrative segregation indicates the exist-
ence of a protected liberty interest. We cannot agree. The 
creation of procedural guidelines to channel the decision-
making of prison officials is, in the view of many experts in 
the field, a salutary development. It would be ironic to hold 
that when a State embarks on such desirable experimenta-
tion it thereby opens the door to scrutiny by the federal 
courts, while States that choose not to adopt such procedural 
provisions entirely avoid the strictures of the Due Process 
Clause. The adoption of such procedural guidelines, without 
more, suggests that it is these restrictions alone, and not 
those federal courts might also impose under the Fourteenth 
Amendment, that the State chose to require.

Nonetheless, in this case the Commonwealth has gone be-
yond simple procedural guidelines. It has used language of 
an unmistakably mandatory character, requiring that certain 
procedures “shall,” “will,” or “must” be employed, see n. 6,

ers. The inmate shall be notified in writing as soon as possible that he is 
under investigation and that he will receive a hearing if any disciplinary 
action is being considered after the investigation is completed. An inves-
tigation shall begin immediately to determine whether or not a behavior 
violation has occurred. If no behavior violation has occurred, the inmate 
must be released as soon as the reason for the security concern has abated 
but in all cases within ten days.”
Finally, a State Bureau of Correction Administrative Directive states that 
when the State Police have been summoned to an institution:

“Pending arrival of the State Police, the institutional representative 
shall:

“1. Place all suspects and resident witnesses or complainants in such 
custody, protective or otherwise, as may be necessary to maintain secu-
rity. A hearing complying with [37 Pa. Code § 95.103 (1972)] will be car-
ried out after the investigation period. Such hearing shall be held within 
four (4) days unless the investigation warrants delay and in that case as 
soon as possible.” Pa. Admin. Dir. BC-ADM 004, § IV(B) (1975).
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supra, and that administrative segregation will not occur 
absent specified substantive predicates—viz., “the need for 
control,” or “the threat of a serious disturbance.” Petition-
ers argue, with considerable force, that these terms must be 
read in light of the fact that the decision whether to confine 
an inmate to administrative segregation is largely predictive, 
and therefore that it is not likely that the State meant to cre-
ate binding requirements. But on balance we are persuaded 
that the repeated use of explicitly mandatory language in 
connection with requiring specific substantive predicates de-
mands a conclusion that the State has created a protected lib-
erty interest.

That being the case, we must then decide whether the 
process afforded respondent satisfied the minimum require-
ments of the Due Process Clause. We think that it did. 
The requirements imposed by the Clause are, of course, flexi-
ble and variable dependent upon the particular situation 
being examined. E. g., Greenholtz v. Nebraska Penal In-
mates, 442 U. S., at 12; Morrissey v. Brewer, 408 U. S. 471, 
481 (1972). In determining what is “due process” in the 
prison context, we are reminded that “one cannot automati-
cally apply procedural rules designed for free citizens in an 
open society ... to the very different situation presented 
by a disciplinary proceeding in a state prison.” Wolff v. 
McDonnell, 418 U. S., at 560. “Prison administrators . . . 
should be accorded wide-ranging deference in the adoption 
and execution of policies and practices that in their judgment 
are needed to preserve internal order and discipline and to 
maintain institutional security.” Bell v. Wolfish, 441 U. S. 
520, 547 (1979). These considerations convince us that 
petitioners were obligated to engage only in an informal, non-
adversary review of the information supporting respondent’s 
administrative confinement, including whatever statement 
respondent wished to submit, within a reasonable time after 
confining him to administrative segregation.
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Under Mathews v. Eldridge, 424 U. S. 319, 335 (1976), we 
consider the private interests at stake in a governmental de-
cision, the governmental interests involved, and the value of 
procedural requirements in determining what process is due 
under the Fourteenth Amendment. Respondent’s private 
interest is not one of great consequence. He was merely 
transferred from one extremely restricted environment to an 
even more confined situation. Unlike disciplinary confine-
ment the stigma of wrongdoing or misconduct does not attach 
to administrative segregation under Pennsylvania’s prison 
regulations. Finally, there is no indication that adminis-
trative segregation will have any significant effect on parole 
opportunities.

Petitioners had two closely related reasons for confining 
Helms to administrative segregation prior to conducting a 
hearing on the disciplinary charges against him. First, they 
concluded that if housed in the general population, Helms 
would pose a threat to the safety of other inmates and prison 
officials and to the security of the institution. Second, the 
prison officials believed that it was wiser to separate re-
spondent from the general population until completion of 
state and institutional investigations of his role in the De-
cember 3 riot and the hearing on the charges against him. 
Plainly, these governmental interests are of great impor-
tance. The safety of the institution’s guards and inmates is 
perhaps the most fundamental responsibility of the prison 
administration. See Bell v. Wolfish, supra, at 547; Jones 
v. North Carolina Prisoners' Labor Union, 433 U. S. 119, 
132 (1977); Pell v. Procunier, 417 U. S. 817, 823 (1974); 
Procunier v. Martinez, 416 U. S. 396, 404 (1974). Likewise, 
the isolation of a prisoner pending investigation of mis-
conduct charges against him serves important institutional 
interests relating to the insulating of possible witnesses from 
coercion or harm, see infra, at 476.

Neither of these grounds for confining Helms to adminis-
trative segregation involved decisions or judgments that 
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would have been materially assisted by a detailed adversary 
proceeding. As we said in Rhodes v. Chapman, 452 U. S. 
337, 349, n. 14 (1981), “a prison’s internal security is pecu-
liarly a matter normally left to the discretion of prison admin-
istrators.” In assessing the seriousness of a threat to insti-
tutional security, prison administrators necessarily draw on 
more than the specific facts surrounding a particular incident; 
instead, they must consider the character of the inmates con-
fined in the institution, recent and longstanding relations be-
tween prisoners and guards, prisoners inter se, and the like. 
In the volatile atmosphere of a prison, an inmate easily may 
constitute an unacceptable threat to the safety of other pris-
oners and guards even if he himself has committed no miscon-
duct; rumor, reputation, and even more imponderable factors 
may suffice to spark potentially disastrous incidents. The 
judgment of prison officials in this context, like that of those 
making parole decisions, turns largely on “purely subjec-
tive evaluations and on predictions of future behavior,” Con-
necticut Board of Pardons v. Dumschat, 452 U. S. 458, 464 
(1981); indeed, the administrators must predict not just one 
inmate’s future actions, as in parole, but those of an entire 
institution. Owing to the central role of these types of intu-
itive judgments, a decision that an inmate or group of in-
mates represents a threat to the institution’s security would 
not be appreciably fostered by the trial-type procedural safe-
guards suggested by respondent.7 This, and the balance of 
public and private interests, lead us to conclude that the Due 
Process Clause requires only an informal nonadversary re-
view of evidence, discussed more fully below, in order to con-
fine an inmate feared to be a threat to institutional security to 
administrative segregation.

7 Indeed, we think an administrator’s judgment probably would be hin-
dered. Prison officials, wary of potential legal liability, might well spend 
their time mechanically complying with cumbersome, marginally helpful 
procedural requirements, rather than managing their institution wisely.
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Likewise, confining respondent to administrative segrega-
tion pending completion of the investigation of the discipli-
nary charges against him is not based on an inquiry requiring 
any elaborate procedural safeguards. We think the closest 
case in point dealing with an analogous situation in the world 
outside of prisons is Gerstein v. Pugh, 420 U. S. 103 (1975). 
There, in the context of a challenge to the pretrial detain-
ment of persons suspected of criminal acts, we held that 
States must “provide a fair and reliable determination of 
probable cause as a condition for any significant pretrial re-
straint of liberty,” and we required that “this determination 
must be made by a judicial officer either before or promptly 
after arrest.” Id., at 125. We explicitly rejected the sug-
gestion, however, that an adversary proceeding, accom-
panied by traditional trial-type rights, was required, and 
instead permitted an informal proceeding designed to deter-
mine whether probable cause existed to believe that the 
detained person had committed a crime. Id., at 119-123.

While Gerstein was grounded in the Fourth Amendment, 
we think it provides a useful point of departure with respect 
to the due process question raised here. Mathews v. Eld-
ridge, supra, at 335, again suggests the points at which 
Gerstein is inapposite in the prison context. As our discus-
sion above suggests, the private interest at stake here is far 
less weighty than that at issue in Gerstein, which involved re-
moving a suspect from unrestricted liberty in open society 
and placing him in an institution. In contrast, as noted 
above, Helms was merely transferred from an extremely 
restricted environment to an even more confined situation. 
Under the Mathews formula, respondent has a far less com-
pelling claim to procedural safeguards than did the pretrial 
detainees in Gerstein. Likewise, weighty governmental in-
terests are at stake. To be sure, Gerstein involved a situa-
tion in which a real possibility existed that the suspected 
criminal would flee from justice; it is unlikely, to say the 
least, that confinement to administrative segregation is nec-
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essary for this purpose where an inmate has been charged 
with misconduct. Yet the State has other important inter-
ests. For example, it must protect possible witnesses— 
whose confinement leaves them particularly vulnerable—from 
retribution by the suspected wrongdoer, and, in addition, has 
an interest in preventing attempts to persuade such wit-
nesses not to testify at disciplinary hearings. These consid-
erations lead us to conclude that while general patterns of the 
Gerstein procedures should be our guide, some of the ele-
ments required in that case are unnecessary in the much 
more informal context of prison officials who propose to con-
fine an inmate to administrative segregation pending comple-
tion of an investigation against him.

We think an informal, nonadversary evidentiary review is 
sufficient both for the decision that an inmate represents a 
security threat and the decision to confine an inmate to ad-
ministrative segregation pending completion of an investiga-
tion into misconduct charges against him. An inmate must 
merely receive some notice of the charges against him and an 
opportunity to present his views to the prison official charged 
with deciding whether to transfer him to administrative seg-
regation. Ordinarily a written statement by the inmate will 
accomplish this purpose, although prison administrators may 
find it more useful to permit oral presentations in cases 
where they believe a written statement would be ineffective. 
So long as this occurs, and the decisionmaker reviews the 
charges and then-available evidence against the prisoner, the 
Due Process Clause is satisfied.8 This informal procedure 
permits a reasonably accurate assessment of probable cause 
to believe that misconduct occurred, and the “value [of addi-
tional ‘formalities and safeguards’] would be too slight to jus-
tify holding, as a matter of constitutional principle” that they 
must be adopted, Gerstein v. Pugh, supra, at 122.

8 The proceeding must occur within a reasonable time following an in-
mate’s transfer, taking into account the relatively insubstantial private 
interest at stake and the traditionally broad discretion of prison officials.
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Measured against these standards we are satisfied that re-
spondent received all the process that was due after being 
confined to administrative segregation. He received notice 
of the charges against him the day after his misconduct took 
place. Only five days after his transfer to administrative 
segregation a Hearing Committee reviewed the existing evi-
dence against him, including a staff member’s statement that 
“[t]his inmate was a member of an organized plot and did 
actively involve himself with at least 10 other inmates in the 
assault upon 5 corrections officers in ‘C’ Block and attempted 
to break thru the ‘C’ grill to the Control Center to disrupt 
the normal institution routine by usurping the authority of 
institution officials.” App. 38a. While the Court of Appeals 
may have been correct that the record does not clearly dem-
onstrate that a Wolff hearing was held, it does show that he 
had an opportunity to present a statement to the Committee. 
As noted previously, Helms acknowledged on the misconduct 
form that he “had the opportunity to have [his] version re-
ported as part of the record”; we see no reason to question 
the accuracy of his statement. This proceeding plainly satis-
fied the due process requirements for continued confinement 
of Helms pending the outcome of the investigation.9

9 Of course, administrative segregation may not be used as a pretext for 
indefinite confinement of an inmate. Prison officials must engage in some 
sort of periodic review of the confinement of such inmates. This review 
will not necessarily require that prison officials permit the submission of 
any additional evidence or statements. The decision whether a prisoner 
remains a security risk will be based on facts relating to a particular pris-
oner—which will have been ascertained when determining to confine the 
inmate to administrative segregation—and on the officials’ general knowl-
edge of prison conditions and tensions, which are singularly unsuited for 
“proof” in any highly structured manner. Likewise, the decision to con-
tinue confinement of an inmate pending investigation of misconduct 
charges depends upon circumstances that prison officials will be well aware 
of—most typically, the progress of the investigation. In both situations, 
the ongoing task of operating the institution will require the prison officials 
to consider a wide range of administrative considerations; here, for exam-
ple, petitioners had to consider prison tensions in the aftermath of the De-
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Accordingly, the judgment of the Court of Appeals is 
reversed.

It is so ordered.

Justi ce  Blac kmu n , concurring in part and dissenting in 
part.

The Court’s prior cases of course recognize that a valid 
criminal conviction and sentence extinguish a defendant’s 
otherwise protected right to be free from confinement. 
E. g., Connecticut Board of Pardons n . Dumschat, 452 U. S. 
458, 464 (1981); Vitek v. Jones, 445 U. S. 480, 493 (1980); 
Greenholtz v. Nebraska Penal Inmates, 442 U. S. 1, 7 (1979); 
Meachum v. Fano, 427 U. S. 215, 224 (1976). Although 
prison inmates retain a residuum of liberty, see Wolff v. 
McDonnell, 418 U. S. 539, 555-556 (1974), this liberty is not 
infringed by conditions of confinement that are “within the 
normal limits or range of custody which the conviction 
has authorized the State to impose.” Meachum v. Fano, 427 
U. S., at 225; see Montanye v. Haymes, 427 U. S. 236, 242 
(1976); Vitek v. Jones, 445 U. S., at 493. In Meachum and 
Montanye, we held that certain prison transfers were “within 
the normal limits or range of custody” even though conditions 
of confinement were more severe in the prisons to which the 
inmates were transferred. Because I believe that a transfer 
to administrative segregation within a prison likewise is 
within the normal range of custody, I agree with the Court 
that respondent has not been deprived of “an interest inde-
pendently protected by the Due Process Clause,” ante, at 468.

I also agree that the Pennsylvania statutes and prison 
regulations at issue in this case created an entitlement not to 

cember 3 riot, the ongoing state criminal investigation, and so forth. The 
record plainly shows that on January 2 a Program Review Committee con-
sidered whether Helms’ confinement should be continued, App. 13a-15a. 
This review, occurring less than a month after the initial decision to confine 
Helms to administrative segregation, is sufficient to dispel any notions that 
the confinement was a pretext.
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be placed in administrative segregation without due process. 
These statutes and regulations are similar to the ones at is-
sue in Hughes n . Rowe, 449 U. S. 5 (1980), and Wright v. 
Enomoto, 462 F. Supp. 397 (ND Cal. 1976), summarily aft’d, 
434 U. S. 1052 (1978), and our dispositions of those cases 
made clear that a liberty interest was created. We also 
found a state-created liberty interest in Greenholtz, supra, 
even though the statutes at issue there permitted parole 
decisions to be based on partially subjective and predictive 
criteria. In cases in which we have declined to find a state- 
created liberty interest, we have noted that state law permit-
ted prison transfers to be made “for whatever reason or for 
no reason at all,” Meachum v. Fano, 427 U. S., at 228; that 
state law “impose[d] no conditions on the discretionary power 
to transfer,” Montanye v. Haymes, 427 U. S., at 243; or that 
state law gave a Board of Pardons “unfettered discretion,” 
Dumschat, 452 U. S., at 466. This is not such a case.

Having found a state-created liberty interest, I cannot 
agree with the Court that the procedures used here com-
ported with due process. Accordingly, I join Parts II and 
III of Justi ce  Stevens ’ dissenting opinion.

Justi ce  Stevens , with whom Justic e Brenn an  and 
Justi ce  Marsh all  join, and with whom Justic e Black - 
mun  joins as to Parts II and III, dissenting.

When respondent Helms was transferred to “administra-
tive segregation,” he was placed in solitary confinement in B- 
Block at the State Correctional Institution at Huntingdon, 
Pennsylvania. The conditions in B-Block are significantly 
more restrictive than those experienced by inmates in the 
general prison population.1 Indeed, in all material respects 

1 In an uncontroverted affidavit, respondent Helms described those con-
ditions as follows:
“While confined in segregation I had no access to vocational, educational, 
recreational, and rehabilitative programs as I would have had while out 
in the general population. Exercise was limited to between five and ten 
minutes a day and was often only three or four days a week. Showers
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conditions in administrative custody are the same as those in 
disciplinary segregation.* 2 The reasons for placing one in-
mate in administrative and another in punitive segregation 
may be different, and the periods of confinement may vary, 
but the Court properly assumes for purposes of this case 
that “the conditions in the two types of confinement are sub-
stantially identical.” Ante, at 463, n. 1.

None of the three substantive charges against respondent 
Helms has ever been substantiated in a valid manner.3 * * * * 8

were virtually nonexistent in segregation in December and January. The 
changing of clothes was also only once or twice a week while I could have 
changed more often in population. Had I been in general population I 
would have had access to various exercise facilities such as the gym and the 
yard and would have been able to do this for most of the time out of my cell 
which would have been approximately 14 hours a day. While in segrega-
tion I only got out of my cell a few minutes for exercise, showers and an 
occasional visit. I was virtually confined there 24 hours a day otherwise.” 
App. 35a.
The State has not challenged the factual accuracy of this description.

2 Compare 37 Pa. Code §95.106(1) and §95.106(2) (1978) (virtually iden-
tical language in regulations describing administrative custody and disci-
plinary custody); see also Tr. of Oral Arg. 9-10 (Attorney General’s re-
sponse to question).

Indeed, the record shows that, because of the large number of prisoners 
placed in administrative custody after the December 3,1978, riot, some in-
dividuals including Helms “were placed in an area otherwise designated as 
disciplinary custody close. The physical attributes of these cells are simi-
lar to those of administrative custody . . . .” Affidavit submitted by Den-
nis R. Erhard, Deputy Superintendent for Treatment at the State Cor-
rectional Institution at Huntingdon, in support of defendants’ motion to 
dismiss or for summary judgment. App. 12a. Mr. Erhard served as a 
member of the Program Review Committee. See also id., at 14a (record
of the January 2, 1979, review proceeding, describing Helms’ location as
Disciplinary Custody Close); id., at 16a (affidavit by another member of the
Program Review Committee stating that Helms was “in an area desig-
nated as disciplinary custody” even though it was not a disciplinary 
placement).

8 The state criminal charges filed on December 11, 1978, were volun-
tarily abandoned at the preliminary hearing on February 6, 1979. The 
first misconduct charge of assaulting a correctional officer, filed on Decem-
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Nevertheless, he was held in “administrative segregation” 
for over seven weeks—from the evening of December 3, 
1978, until January 22, 1979—before he received an eviden-
tiary hearing, and he was then sentenced to six months in 
“disciplinary custody.” Despite the severity of conditions in 
solitary confinement, and the admitted differences between 
segregated custody and the general prison population, peti-
tioners urge us to hold that the transfer of an inmate into ad-
ministrative segregation does not deprive him of any interest 
in liberty protected by the Due Process Clause. The Court 
correctly rejects this contention today. It does so, however, 
for reasons that do not withstand analysis. It then con-
cludes that the procedures afforded by prison authorities in 
this case “plainly satisfied the due process requirements for 
continued confinement of Helms pending the outcome of the 
investigation.” Ante, at 477. I cannot agree.

I
The principal contention advanced by petitioners in this 

Court is that the Federal Constitution imposes no procedural 
limitations on the absolute discretion of prison officials to 
place any inmate in administrative segregation and to keep 
him there, if they choose, for the entire period of his confine-
ment.* 4 Petitioners argue that a transfer into solitary con-
finement is merely one example of various routine decisions 
ber 4, 1978, was never sustained. Id., at 31a. In addition, the second 
misconduct charge of assaulting a different correctional officer, filed on 
January 19, 1979, must be regarded as still unproved. The Court of Ap-
peals held that due process was violated at the January 22, 1979, hearing 
that found respondent guilty of the second misconduct, because the finding 
was supported only by uncorroborated hearsay testimony—“literally, next 
to no evidence.” 655 F. 2d 487, 502 (CA3 1981). Petitioners have not 
challenged that holding. Brief for Petitioners 7, n. 6.

4 Tr. of Oral Arg. 17. There is no contention in this case that conditions 
in administrative segregation at Huntingdon violated the Eighth Amend-
ment’s prohibition against cruel and unusual punishments. If such a viola-
tion existed, the Constitution would impose substantive rather than proce-
dural limits on transfers into segregated status.
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made on a day-to-day basis by prison authorities, regarding 
“place of confinement, both as to which facility is appropriate 
and within the appropriate facility which cell block or housing 
unit is appropriate; his job assignment; the potential for free-
dom of movement; and the possibility and variety of educa-
tional and vocational opportunities available to him.” Brief 
for Petitioners 11-12. According to petitioners, operational 
decisions such as these do not raise any constitutional ques-
tion because prison officials need wide latitude to operate 
their institutions in a safe and efficient manner.

The Court properly rejects the contention that the Due 
Process Clause is simply inapplicable to transfers of inmates 
into administrative segregation. It holds that respondent’s 
transfer from the general population into administrative con-
finement was a deprivation of liberty that must be accompa-
nied by due process of law. The majority’s reasoning in sup-
port of this conclusion suffers, however, from a fundamental 
flaw. In its view, a “liberty interest” exists only because 
Pennsylvania’s written prison regulations5 display a magical 
combination of “substantive predicates” and “explicitly man-
datory language.” Ante, at 472. This analysis attaches no 
significance either to the character of the conditions of con-
finement or to actual administrative practices in the institu-
tion. Moreover, the Court seems to assume that after his 
conviction a prisoner has, in essence, no liberty save that cre-
ated, in writing, by the State which imprisons him. Under 
this view a prisoner crosses into limbo when he enters into 
penal confinement. He might have some minimal freedoms 
if the State chooses to bestow them; but such freedom as he 
has today may be taken away tomorrow.

This approach, although consistent with some of the 
Court’s recent cases,6 is dramatically different from the anal-

6 These regulations were issued in compliance with a consent decree in 
federal-court litigation. Imprisoned Citizens Union v. Shapp, C. A. 
70-3054 (ED Pa., May 22, 1978). See 8 Pa. Bull. 2682 (1978).

6 See Connecticut Board of Pardons v. Dumschat, 452 U. S. 458, 
463-467 (1981); Greenholtz v. Nebraska Penal Inmates, 442 U. S. 1, 11-12
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ysis in Wolff v. McDonnell, 418 U. S. 539 (1974). In Wolff, 
the Court squarely held that every prisoner retains a signifi-
cant residuum of constitutionally protected liberty following 
his incarceration. Though the prisoner’s “rights may be di-
minished by the needs and exigencies of the institutional 
environment, a prisoner is not wholly stripped of constitu-
tional protections when he is imprisoned for crime. There is 
no iron curtain drawn between the Constitution and the pris-
ons of this country. . . . [Prisoners] may not be deprived of 
life, liberty, or property without due process of law.” Id., at 
555-556.

The source of the liberty recognized in Wolff is not state 
law, nor even the Constitution itself. Rather, it is plain that

“neither the Bill of Rights nor the laws of sovereign 
States create the liberty which the Due Process Clause 
protects. The relevant constitutional provisions are 
limitations on the power of the sovereign to infringe on 
the liberty of the citizen .... Of course, law is essen-
tial to the exercise and enjoyment of individual liberty in 
a complex society. But it is not the source of liberty, 
and surely not the exclusive source.

“I had thought it self-evident that all men were en-
dowed by their Creator with liberty as one of the cardi-
nal unalienable rights. It is that basic freedom which 
the Due Process Clause protects, rather than the par-
ticular rights or privileges conferred by specific laws or 
regulations.” Meachum v. Fano, 427 U. S. 215, 230 
(1976) (Stevens , J., dissenting).* 7

(1979); Meachum v. Fano, 427 U. S. 215, 225-228 (1976); Montanye v. 
Haymes, 427 U. S. 236, 243 (1976). Although I believe these cases were 
erroneously decided, I am also persuaded that they do not control the 
present case. None of them dealt with transfers into solitary confine-
ment. See Meachum, supra, at 222; Montanye, supra, at 238.

7 See United States ex rel. Miller v. Twomey, 479 F. 2d 701, 712-713 
(CA7 1973) (Stevens, J.) (footnote omitted) (“The restraints and the pun-
ishment which a criminal conviction entails do not place the citizen beyond 
the ethical tradition that accords respect to the dignity and intrinsic worth 
of every individual. ‘Liberty’ and ‘custody’ are not mutually exclusive 
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Identifying the “liberty” that survives in a closely con-
trolled prison environment is understandably more difficult 
than in the world at large. For it is obvious that “[l]awful 
imprisonment necessarily makes unavailable many rights and 
privileges of the ordinary citizen, a ‘retraction justified by 
the considerations underlying our penal system.”’ Wolff, 
supra, at 555, quoting Price v. Johnston, 334 U. S. 266, 285 
(1948). But I remain convinced that an inmate “has a pro-
tected right to pursue his limited rehabilitative goals, or at 
the minimum, to maintain whatever attributes of dignity are 
associated with his status in a tightly controlled society. It 
is unquestionably within the power of the State to change 
that status, abruptly and adversely; but if the change is suffi-
ciently grievous, it may not be imposed arbitrarily. In such 
case due process must be afforded.” Meachum, supra, at 
234 (Steven s , J., dissenting). Thus, the relevant question 
in this case is whether transfer into administrative segrega-
tion constitutes a “sufficiently grievous” change in a pris-
oner’s status to require the protection of “due process.” See 
Vitek v. Jones, 445 U. S. 480, 492 (1980), quoting Miller v. 
Vitek, 437 F. Supp. 569, 573 (Neb. 1977); Morrissey v. 
Brewer, 408 U. S. 471, 481 (1972), quoting Joint Anti-Fascist 
Refugee Committee v. McGrath, 341 U. S. 123, 168 (1951) 
(Frankfurter, J., concurring).

In answering this question it is useful to consider the resid-
uum of liberty that the ordinary citizen enjoys in any orga-
nized society. All general laws—whether designed to pro-
tect the health of the community, to control urban traffic, to 
improve the environment, or to raise tax revenues—curtail 
the individual’s freedom to do as he pleases. Thus the resid-
uum of liberty is far removed from a license to gratify every 
whim without restraint. It is more akin to the characteristic 
of “independence,” which played a special role in our early his-
tory. Consider Professor Dworkin’s discussion of this term: 

concepts”), cert, denied sub nom. Gutierrez v. Department of Public Safety 
of Illinois, 414 U. S. 1146 (1974).
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“Mill saw independence as a further dimension of equal-
ity; he argued that an individual’s independence is 
threatened, not simply by a political process that denies 
him equal voice, but by political decisions that deny him 
equal respect. Laws that recognize and protect com-
mon interests, like laws against violence and monopoly, 
offer no insult to any class or individual; but laws that 
constrain one man, on the sole ground that he is incom-
petent to decide what is right for himself, are profoundly 
insulting to him. They make him intellectually and mor-
ally subservient to the conformists who form the major-
ity, and deny him the independence to which he is enti-
tled. Mill insisted on the political importance of these 
moral concepts of dignity, personality, and insult. It 
was these complex ideas, not the simpler idea of license, 
that he tried to make available for political theory . . . .” 
R. Dworkin, Taking Rights Seriously 263 (1977).

Ordinarily the mere fact that the existence of a general 
regulation may significantly impair individual liberty raises 
no question under the Due Process Clause.8 But the Clause 
is implicated when the State singles out one person for 
adverse treatment significantly different from that imposed 
on the community at large. For an essential attribute of 
the liberty protected by the Constitution is the right to the 
same kind of treatment as the State provides to other simi-
larly situated persons.9 A convicted felon, though he is 

8 There are, of course, particular liberties that have constitutional status 
in their own right, such as freedom of speech and the free exercise of reli-
gion, whose deprivation by a State on a classwide as well as an individual 
basis may violate the Due Process Clause of the Fourteenth Amendment.

9 “Liberty under law extends to the full range of conduct which the indi-
vidual is free to pursue, and it cannot be restricted except for a proper gov-
ernmental objective.” Bolling v. Sharpe, 347 U. S. 497, 499-500 (1954).

“While this Court has not attempted to define with exactness the liberty 
. . . guaranteed [by the Fourteenth Amendment], the term has received 
much consideration and some of the included things have been definitely 
stated. Without doubt, it denotes not merely freedom from bodily re-
straint but also the right of the individual to contract, to engage in any of
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properly placed in a disfavored class, retains this essential 
right.* 10 11

Thus, for a prisoner as for other persons, the grievousness 
of any claimed deprivation of liberty is, in part, a relative 
matter: one must compare the treatment of the particular 
prisoner with the customary, habitual treatment of the popu-
lation of the prison as a whole. In general, if a prisoner com-
plains of an adverse change in conditions which he shares 
with an entire class of his fellow prisoners as part of the day- 
to-day operations of the prison, there would be no reason to 
find that he has been deprived of his constitutionally pro-
tected liberty.11 But if a prisoner is singled out for disparate 
treatment and if the disparity is sufficiently severe, his lib-
erty is at stake.12

the common occupations of life, to acquire useful knowledge, to marry, es-
tablish a home and bring up children, to worship God according to the dic-
tates of his own conscience, and generally to enjoy those privileges long 
recognized ... as essential to the orderly pursuit of happiness by free 
men.” Meyer v. Nebraska, 262 U. S. 390, 399 (1923), quoted in Board of 
Regents v. Roth, 408 U. S. 564, 572 (1972).

10 See Wolff v. McDonnell, 418 U. S. 539, 556 (1974); cf. Lee v. Washing-
ton, 390 U. S. 333 (1968) (statutes requiring racial segregation in prisons 
and jails violate Fourteenth Amendment).

11 This category would include some if not all of the day-to-day decisions 
listed by the petitioners, see Brief for Petitioners 11-12. When an entire 
class is affected by a change, individual prisoners are neither more acutely 
affected by it than other members of their class nor uniquely able to bring 
personal knowledge to bear on the appropriateness of its implementation. 
Therefore the reasons for the due process requirement of some kind of 
hearing are absent. There may, of course, be other constitutional issues, 
such as the Eighth Amendment’s proscription of cruel and unusual punish-
ments, or the First Amendment’s guarantee of religious freedom.

12 Although I disagree with the Court’s assumption that the State “cre-
ates” a prisoner’s interest in liberty, I recognize, of course, that the State 
does have the power to limit the scope of the liberty that remains after 
incarceration. Just as it may impose either a long or a short term of 
confinement, so may it establish more or less severe conditions of confine-
ment. Whether by formal written guidelines or by consistent unwritten 
practice, the State establishes the base line of how it customarily treats the 
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In this case, by definition, the institutional norm is confine-
ment in the “general prison population.”13 The deprivation 
of which respondent complains is transfer to “administrative 
segregation”—that is, solitary confinement—which by its na-
ture singles out individual prisoners. That confinement was 
not specified by the terms of his initial criminal sentence. 
Not only is there a disparity, the disparity is drastic.14 It is 
concededly as serious as the difference between confinement 
in the general prison population and “disciplinary segrega-
tion.” See supra, at 479-480, and n. 2. As the District 
Court wrote in Wright v. Enomoto, 462 F. Supp. 397, 402 
(ND Cal. 1976), summarily aff’d, 434 U. S. 1052 (1978):

prison population. In my opinion, it does not matter whether the State 
uses a particular form of words in its laws or regulations, or indeed 
whether it has adopted written rules at all.

Hence, as we noted in Wolff, the State is not required to allow prisoners 
good-time credits. But if it establishes such a system, it may not arbi-
trarily deprive a prisoner of these credits on the ground that the prisoner 
has engaged in serious misbehavior, unless its procedures for so doing are 
constitutionally adequate. Wolff, supra, at 556-557. Similarly, an of-
fender has a liberty interest in parole release or probation “derived solely 
from the existence of a system that permits criminal offenders to serve 
their sentences on probation or parole.” Greenholtz, 442 U. S., at 24-25 
(Mars ha ll , J., dissenting in part); see id., at 30-31. Due process must 
be satisfied when a prisoner is singled out and denied parole. See also 
Connecticut Board of Pardons v. Dumschat, 452 U. S., at 471, and n. 5 
(Ste ven s , J., dissenting) (when 75% of all life inmates receive com-
mutation of life sentence, each life inmate has a liberty interest in 
commutation).

13 See Brief for Respondent 32-34 (briefly setting forth history of peni-
tentiaries; initially solitary confinement was the norm, but gradually au-
thorities realized the advantages of the congregated system).

14 The Commonwealth’s own prison regulations make clear how substan-
tial the disparity is. Title 37 Pa. Code § 95.107(a)(2) (1978) provides: “The 
inmates therein shall have all the rights and privileges accorded to the gen-
eral population except for freedom to move about the institution, freedom 
to engage in programs with the general population, the use of civilian cloth-
ing, the use of items specifically found by the Program Review Committee 
to be a security hazard . . . .”
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“When a prisoner is transferred from the general prison 
population to the grossly more onerous conditions of maxi-
mum security, be it for disciplinary or for administrative rea-
sons, there is severe impairment of the residuum of liberty 
which he retains as a prisoner—an impairment which trig-
gers the requirement for due process safeguards.”15

In this case, the Court’s exclusive focus on written regula-
tions happens to lead it to the conclusion that there is a “lib-
erty interest.” I agree that the regulations are relevant: by 
limiting the substantive reasons for a transfer to adminis-
trative segregation and by establishing prescribed proce-
dures, these regulations indicate that the State recognizes 
the substantiality of the deprivation. They therefore pro-
vide evidentiary support for the conclusion that the transfer 
affects a constitutionally protected interest in liberty. But 
the regulations do not create that interest. Even in their 
absence due process safeguards would be required when 
an inmate’s liberty is further curtailed by a transfer into 
administrative custody that is the functional equivalent of 
punitive isolation.

II

The “touchstone of due process,” as we pointed out in Wolff 
v. McDonnell, is “protection of the individual against arbi-
trary action of government.” 418 U. S., at 558. Pennsyl-
vania may not arbitrarily place a prisoner in administrative 
segregation. Hughes v. Rowe, 449 U. S. 5, 9 (1980). The 
majority agrees with this general proposition, but I believe 
its standards guarding against arbitrariness fall short of what 
the Constitution requires. 16

16 See Wolff, supra, at 571-572, n. 19 (due process applies to transfer to 
solitary confinement for major misconduct because it “represents a major 
change in the conditions of confinement”); cf. Montanye v. Haynes, 421 
U. S., at 242 (question is whether the conditions or degree of confinement 
to which the prisoner is subjected is “within the sentence imposed upon 
him”).
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First, the majority declares that the Constitution is satis-
fied by an initial proceeding16 with minimal participation by 
the inmate who is being transferred into administrative cus-
tody. According to the Court: “An inmate must merely re-
ceive some notice of the charges against him and an opportu-
nity to present his views to the prison official charged with 
deciding whether to transfer him to administrative segrega-
tion. Ordinarily a written statement by the inmate will ac-
complish this purpose, although prison administrators may 
find it more useful to permit oral presentations in cases 
where they believe a written statement would be ineffec-
tive.” Ante, at 476. Applying this standard, it declares 
that the proceeding on December 8, 1979, “plainly satisfied 
the due process requirements for continued confinement of 
Helms pending the outcome of the investigation,” ante, at 
477, even though the record does not clearly show whether 
respondent was present at the Hearing Committee review.

I agree with the Court that the Constitution does not re-
quire a hearing with all of the procedural safeguards set forth 
in Wolff v. McDonnell when prison officials initially decide to 
segregate an inmate to safeguard institutional security or to 16 

16 The Court of Appeals recognized that, in the emergency conditions on 
December 3, 1978, prison officials were justified in placing respondent in 
administrative segregation without a hearing. Respondent does not con-
tend otherwise. The Due Process Clause allows prison officials flexibility 
to cope with emergencies. But petitioners acknowledge that the disturb-
ance was “quelled” the same day, Brief for Petitioners 3, and that, within a 
day or two after the December 3,1978, prison riot, conditions had returned 
completely to normal. See App. 55a-56a, 68a. At that point the emer-
gency rationale for administrative segregation without a hearing had ex-
pired. The Due Process Clause then required a prompt proceeding to 
determine whether continued administrative segregation was justified. 
Cf. Hughes v. Rowe, 449 U. S. 5, 11 (1980) (“Segregation of a prisoner 
without a prior hearing may violate due process if the postponement of pro-
cedural protections is not justified by apprehended emergency condi-
tions”). Yet Helms was not accorded any procedural safeguards whatso-
ever until five days after the riot—another violation of his due process 
rights.
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conduct an investigation of an unresolved misconduct charge. 
But unlike the majority, I believe that due process does re-
quire that the inmate be given the opportunity to present his 
views in person to the reviewing officials. As many prison-
ers have little education, limiting an inmate to a written 
statement is unlikely to provide a “meaningful opportunity to 
be heard” in accordance with due process principles. See 
Goldberg v. Kelly, 397 U. S. 254, 267-269 (1970).17

Of greater importance, the majority’s due process analysis 
fails to provide adequate protection against arbitrary con-
tinuation of an inmate’s solitary confinement.18 The opinion 
recognizes that “[p]rison officials must engage in some sort of 
periodic review of the confinement of such inmates.” Ante, 
at 477, n. 9. It thus recognizes that the deprivation of lib-
erty in the prison setting is a continuous process rather than 
an isolated event.19 But the Court requires only minimal re-

17 Indeed, petitioners do not contend that a face-to-face presentation by 
the inmate would be unduly burdensome. Their brief cites Goss v. Lopez, 
419 U. S. 565 (1975), as a model of appropriate procedure, noting that 
there the Court did not require an “elaborate hearing” before a neutral 
party, “but simply ‘an informal give-and-take between student and discipli-
narian’ which gives the student ‘an opportunity to explain his version of the 
facts.’” Brief for Petitioners 27-28, quoting Ingraham v. Wright, 430 
U. S. 651, 693 (1977) (Whi te , J., dissenting).

18 Unlike disciplinary custody, which is imposed for a fixed term, in prac-
tice administrative custody sometimes continues for lengthy or indefinite 
periods. See Ruiz v. Estelle, 503 F. Supp. 1265, 1365, 1367 (SD Tex. 
1980) (“months or even years”); Mims v. Shapp, 457 F. Supp. 247, 249 
(WD Pa. 1978) (five years); United States ex rel. Hoss v. Cuyler, 452 F. 
Supp. 256 (ED Pa. 1978) (more than five years); Wright v. Enomoto, 462 
F. Supp. 397, 403-404 (ND Cal. 1976) (various instances up to a year).

19 As the Eighth Circuit wrote in 1975:
“Conditions in prisons change as they do everywhere else, and a reason for 
administrative segregation of an inmate that is valid today may not neces-
sarily be valid six months or a year in the future.

“Since there must be a valid and subsisting reason for holding an inmate 
in segregation, we agree with the district court that where an inmate is 
held in segregation for a prolonged or indefinite period of time due process 
requires that his situation should be reviewed periodically in a meaningful
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view procedures; prison officials need not permit the submis-
sion of any additional evidence or statements and need not 
give the inmate a chance to present his position. It is con-
stitutionally sufficient, according to the majority, that ad-
ministrative segregation not be a pretext for indefinite con-
finement. In my view, the Due Process Clause requires 
a more searching review of the justifiability of continued 
confinement.

The Court relies on two major justifications for respond-
ent’s transfer into solitary confinement: institutional security 
and the pendency of investigations into respondent’s behav-
ior on December 3, 1978. Each of these justifications may 
serve important governmental interests. See Hughes v. 
Rowe, 449 U. S., at 13, n. 12. But it cannot fairly be as-
sumed that either rationale, though it might initially be ade-
quate, remains valid or sufficient indefinitely.* 20 Nor can it 

way and by relevant standards to determine whether he should be retained 
in segregation or returned to population.” Kelly v. Brewer, 525 F. 2d 394, 
400 (CA8 1975).
Accord, Drayton v. Robinson, 519 F. Supp. 545, 551-552 (MD Pa. 1981); 
Ruiz v. Estelle, supra, at 1366; United States ex rel. Hoss v. Cuyler, 
supra, at 290-291.

See Brief for United States as Amicus Curiae 30: “Since the imposition 
of administrative segregation generally is a response to a particular conflu-
ence of circumstances occurring in a prison at a given time, fairness and 
effectiveness would seem to be best served by reassessments of the situa-
tion at regular intervals to assure that an inmate is released from the re-
strictive confinement as soon as the ‘reasons for placement cease to exist.’ ”

20 Some of the provisions of Pennsylvania’s own regulations appear to rec-
ognize that the investigative rationale does not support indefinite solitary 
confinement. When a prisoner is confined as a result of a general institu-
tional disturbance or incident, because officials determine that there is a 
threat of a serious disturbance or a serious threat to the individual or oth-
ers, the regulations provide: “An investigation shall begin immediately to 
determine whether or not a behavior violation has occurred. If no behav-
ior violation has occurred, the inmate must be released as soon as the rea-
son for the security concern has abated but in all cases within ten days.” 
37 Pa. Code §95.104(b)(3) (1978). When a prisoner is placed in adminis-
trative custody pending investigation by the state police, Administrative
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fairly be assumed that prison officials can properly judge the 
continued existence of either rationale without gathering 
fresh information and allowing the inmate to state his own 
case in person.

The majority assumes that the facts needed to decide 
whether a particular prisoner remains a security risk “will 
have been ascertained when determining to confine the in-
mate to administrative segregation.” Ante, at 477, n. 9. 
This assertion simply ignores the passage of time. Even if 
Helms was a threat to safety on December 8, 1978, it cannot 
be taken for granted that he was still a threat to safety on 
January 8, 1979—or that, if there had been no hearing on 
January 22, he would still have been a threat to safety a year 
later. Conditions—including Helms’ own attitudes, the atti-
tudes of other prisoners toward him and toward each other, 
and the disruptions caused by the riot—simply do not remain 
static.

The majority acknowledges that periodic reviews should 
consider “the progress of the investigation.” But it gives no 
guidance on the significance of this factor. In my view, the 
mere notation on a record, “there is an ongoing investiga-
tion,” should not automatically validate the continuation of 
solitary confinement. As the Court held in Hughes v. Rowe, 
supra, the Due Process Clause does not countenance “auto-
matic investigative segregation of all inmate suspects.” Id., 
at 13, n. 12.* 21 Investigations take varying forms. An active 

Directive BC-ADM 004, § IV(B)(1) (1975) requires that a hearing “will be 
carried out after the investigation period. Such hearing shall be held 
within four (4) days unless the investigation warrants delay and in that 
case as soon as possible.” When a prisoner is confined pending a hearing 
on a misconduct charge, the inmate shall be informed in writing of the 
charge and “given a specific date for a hearing which shall be held no less 
than 24 hours after receipt of this notice but within six days.” 37 Pa. Code 
§95.103(d)(1) (1978).

21 The record in Hughes v. Rowe did not show that petitioner’s segrega-
tion was based on specific “investigative concerns [that] might, in particu-
lar cases, justify prehearing segregation.” 449 U. S., at 13, n. 12. We 
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investigation involving pursuit of leads among prisoners may 
justify continued segregation of the suspected inmate, in 
order to protect potential witnesses from intimidation or 
influence. But segregation might not be proper if the inves-
tigative file is merely being kept open in the hope that some-
thing else might turn up.22 In such event there is a pos-
sibility that a prisoner might be kept in segregation simply 
because prison officials believe that he should be punished, 
even though there is insufficient evidence to support a mis-
conduct charge at a disciplinary hearing.23 The lengthier the 
period of administrative detention, the more likely it may be 
that “investigation” is merely a pretext. Therefore, due 
process demands periodic reviews that have genuine sub-
stance—not mere paper-shuffling.24

therefore reversed the lower court’s dismissal for failure to state a claim 
and remanded for further factfinding proceedings.

22 In an affidavit, Lt. Buddy B. Kyler, who prepared the January 18, 
1979, misconduct charge, stated that, by January 4, 1979, he had received 
the notarized statement from an inmate informant which was the sole evi-
dence against respondent at the hearing 18 days later. He did not write a 
misconduct report at the time, because he was awaiting the preliminary 
hearing on the pending state criminal charges. “In addition, more in-
formation could have come to light at the preliminary hearing revealing ad-
ditional acts of assault or institutional misconduct by plaintiff which should 
be handled at a single administrative hearing.” On January 18, he wrote a 
misconduct report because an Assistant Attorney General recommended 
that administrative proceedings be completed even though the preliminary 
hearing had not taken place. App. 82a-84a (affidavit submitted in sup-
port of defendants’ motion for summary judgment). It is not at all self- 
evident that this delay was justified.

23 Cf. Wright v. Enomoto, 462 F. Supp., at 400-401. The plaintiffs had 
been placed in administrative solitary confinement for a variety of reasons, 
including “becoming too militant” and spending too much time in the yard 
with other Black Muslims, being an influential member of the Mexican 
prison community and having “leadership qualities,” and being “suspected 
of being a leader in Nuestra Familia.”

24 Moreover, once investigation has been completed, the pending miscon-
duct charge should be promptly adjudicated. Cf. Moody v. Daggett, 429 
U. S. 78, 91-92 (1976) (Ste ven s , J., dissenting) (constitutional right to a
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At each periodic review, I believe due process requires 
that the prisoner be allowed to make an oral statement about 
the need for and the consequences of continued confinement. 
Concededly some of the information relevant to a decision 
whether to continue confinement will be beyond the reach of 
a prisoner who has been held in segregated custody, in-
cluding conditions in the general prison population and the 
progress of an ongoing investigation. But the prisoner 
should have the right to be present in order to explain his 
current attitude toward his past activities and his present cir-
cumstances, and the impact of solitary confinement on his 
rehabilitation program and training.26 These factors may 
change as the period of confinement continues.

Further, if the decisionmaker decides to retain the pris-
oner in segregation, I believe he should be required to ex-
plain his reasons in a brief written statement which is re-
tained in the file and given to the prisoner. As Justi ce  
Mars hall  has written in a related prison context, this re-
quirement would direct the decisionmaker’s focus “to the rel-
evant . . . criteria and promote more careful consideration of 
the evidence. It would also enable inmates to detect and 
correct inaccuracies that could have a decisive impact. And 
the obligation to justify a decision publicly would provide the 

fair hearing on parole revocation includes the right to a prompt hearing; 
due process is violated by putting a person under the cloud of an unre-
solved charge for an indeterminate period).

“In addition to worsening his conditions of confinement, respondent 
alleged that detention in solitary confinement might indirectly affect his 
parole opportunities by depriving him of the opportunity to participate in 
rehabilitation programs. Brief for Respondent 48, n. 35; App. 35a; see 
Brief for State Bar of Michigan, Prisons and Corrections Committee, as 
Amicus Curiae 11 (prisoner in extended administrative segregation loses 
his assigned general population cell and work or program assignments). 
Petitioners do not directly answer this assertion, but generally state that 
administrative custody has no effect on parole or prerelease status. Tr. of 
Oral Arg. 10.
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assurance, critical to the appearance of fairness, that the 
Board’s decision is not capricious.” Greenholtz v. Nebraska 
Penal Inmates, 442 U. S. 1, 38-41 (1979) (dissenting 
in part) (footnote omitted). A written statement of rea-
sons would facilitate administrative and judicial review26 
and might give the prisoner an opportunity to improve his 
conduct.

Neither a right to personal appearance by the prisoner nor 
a requirement of written reasons would impose an undue bur-
den on prison officials. It is noteworthy that these proce-
dural safeguards are provided in regulations governing both 
the Pennsylvania and federal prison systems.27 Given the 

26 The Pennsylvania regulations provide for administrative review, upon 
the inmate’s request, of transfers into segregated confinement, 37 Pa. 
Code §§ 95.103(g)(2), 95.103(h) (1978); see also App. 31a, 41a (notification 
to Helms of Hearing Committee actions, informing him of opportunity to 
seek review). In addition, petitioners’ brief states that “arbitrary action 
by prison officials is violative of substantive due process and, therefore, 
subject to full judicial review.” Brief for Petitioners 17.

27 Title 37 Pa. Code § 95.103(g)(4) (1978) requires that a Program Review 
Committee, composed of the Deputy Superintendent for Operations, the 
Deputy Superintendent for Treatment Services, and the Classification and 
Treatment Supervisor, must
“interview in person at least once every 30 days, those inmates detained in 
Administrative Custody or Disciplinary Custody. The determination of 
whether continued confinement is warranted will be based upon a review of 
the counselor’s notes and recommendations, psychological and psychiatric 
reports when available, recommendations by other staff and their written 
observations regarding his attitudes and actions, and his attitude and ac-
tions during the interview. . . . When the Program Review Committee de-
termines that continued confinement is warranted, the inmate shall be 
given a written statement of the decision and its rationale.”

In addition, the regulations mandate a weekly status review of each in-
mate in restrictive custody, to determine whether continuation of such cus-
tody is appropriate and necessary. The prisoner is not present at these 
weekly reviews, which are based on the notes and recommendations of the 
counselor and other entries in the inmate’s record. § 95.103(g)(3). Fi-
nally, every 30 days the Superintendent is required personally to review
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importance of the prisoner’s interest in returning to the gen-
eral prison population, the benefits of additional procedural 
safeguards, and the minimal burden on prison officials, I am 
convinced that the Due Process Clause requires more sub-
stantial periodic reviews than the majority acknowledges.

Ill
Unfortunately, today’s majority opinion locates the due 

process floor at a level below existing procedures in Pennsyl-
vania. The Court reverses the judgment of the Court of 
Appeals, and thus endorses the District Court’s summary 
judgment in favor of petitioners. In my view, summary 
judgment is inappropriate because at least three issues of 
material fact remain unresolved. First, there has been no 
finding whether Helms had a constitutionally adequate 
opportunity to present his views at the initial proceeding on 
December 8, 1978. As the Court today acknowledges, it is 
not entirely clear from the record whether respondent ap-
peared in person before the Hearing Committee on Decem-
ber 8. Ante, at 464-465. Second, the record does not ade- 

the case of each inmate separated from the general population for 30 days 
or more, and he must retain a written report of his findings in each such 
case. § 95.107(f).

The federal prison system appears to follow similar periodic review pro-
cedures. See Brief for United States as Amicus Curiae 29-30:
“After an inmate’s first in-person review, he is afforded a record review (at 
which he does not appear) every seven days and further in-person reviews 
at least every 30 days. In connection with each of the 30-day in-person 
reviews, the staff conducts a psychiatric or psychological assessment of the 
inmate, which is submitted to the reviewing authority in a written report 
‘address[ing] the inmate’s adjustment to his surroundings and the threat 
the inmate poses to self, staff and other inmates.’” 28 CFR §541.20(c) 
(1982).
According to the Federal Government’s brief, the inmate has a right to 
make a statement at his in-person review disputing the grounds for contin-
ued confinement in administrative detention, and he receives a written 
copy of the staff’s decision and its reasons. Brief for United States as 
Amicus Curiae 29-30.
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quately disclose the reasons for respondent’s prolonged 
confinement.28 Finally, it is by no means clear that the sub-
sequent review proceedings, including Helms’ appearance 
before the Program Review Committee on January 2, 1979, 
satisfied the mandates of the Due Process Clause. I there-
fore respectfully dissent.

28 The written record of the Program Review Committee’s decision, 
App. 13a-14a, does not specifically discuss the progress of the investiga-
tion or the need for continuing administrative segregation; it merely states 
that restrictive custody should continue “until more information is received 
regarding his involvement in the December 3rd incident.”
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COMMUNITY TELEVISION OF SOUTHERN 
CALIFORNIA v. GOTTFRIED et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT

No. 81-298. Argued October 12, 1982—Decided February 22, 1983*

Section 504 of the Rehabilitation Act of 1973 provides that no otherwise 
qualified handicapped individual shall, solely by reason of his handicap, 
be excluded from participation in, be denied the benefits of, or be sub-
jected to discrimination under any program or activity receiving federal 
financial assistance. Respondent Gottfried (respondent) filed a petition 
with the Federal Communications Commission (FCC) requesting it to 
deny renewal of a public television station’s license because the station 
allegedly (1) had failed to discharge its obligation under the Communica-
tions Act of 1934 to ascertain the problems, needs, and interests of the 
deaf and hearing-impaired population within its service area, and (2) had 
violated §504. Respondent filed similar objections to the renewal of 
seven commercial television station licenses. Consolidating all eight 
proceedings, the FCC held that the licensees’ efforts to ascertain the 
special needs of the community were adequate; that the facts alleged by 
respondent did not give rise to a substantial and material question 
whether any of the licensees had abused its discretion in its program-
ming; that § 504 did not apply to the commercial licensees; and that while 
the public television station might be governed by § 504, the allegations 
against that station under §504 were premature unless and until the 
agency with authority to enforce compliance determined that the station 
had violated the Rehabilitation Act. The Court of Appeals affirmed the 
portion of the FCC’s order relating to the commercial stations but va-
cated the renewal of the public station’s license and remanded for further 
proceedings. Because the public station as a recipient of federal finan-
cial assistance was under a duty to comply with § 504, the court, while 
not holding that the station had violated § 504 or that its programming 
efforts were less satisfactory than the commercial licensees’ efforts, held 
that nevertheless a stricter “public interest” standard should be applied 
to a licensee covered by § 504 than to a commercial licensee, and that the 
FCC could not find the service of public stations to be adequate to justify 
license renewal without at least inquiring into their efforts to meet the 
programming needs of the hearing impaired.

*Together with No. 81-799, Federal Communications Commission v. 
Gottfried et al., also on certiorari to the same court.
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Held: Section 504 does not require the FCC to review a public television 
station’s license renewal application under a different standard than ap-
plies to a commercial licensee’s renewal application. Pp. 508-512.

(a) Congress did not intend the Rehabilitation Act to impose any spe-
cial enforcement obligation on the FCC. The FCC is not a funding 
agency and has no responsibility for enforcing § 504. Moreover, there is 
not a word in the Act’s legislative history suggesting that the Act was 
intended to alter the FCC’s standard for reviewing the programming de-
cisions of public television licensees. Pp. 508-510.

(b) The fact that a public television station has a duty to comply 
with the Rehabilitation Act does not support the conclusion that the 
FCC must evaluate the station’s service to the handicapped commu-
nity by a more stringent standard than that applicable to commercial 
stations. P. 511.

(c) Unless and until a differential standard has been promulgated with 
respect to public television stations as against commercial stations, the 
FCC acts within its authority when it declines to impose a greater ob-
ligation to provide special programming for the hearing impaired on a 
public licensee than on a commercial licensee. Pp. 511-512.

210 U. S. App. D. C. 184, 655 F. 2d 297, reversed in part.

Stev ens , J., delivered the opinion of the Court, in which Burge r , 
C. J., and Whit e , Black mun , Powe ll , Rehn qui st , and O’Con no r , JJ., 
joined. Mars hal l , J., filed a dissenting opinion, in which Brenna n , J., 
joined, post, p. 513.

Edgar F. Czarra, Jr., argued the cause for petitioner in 
No. 81-298. With him on the briefs were Mark D. Nozette 
and Richard A. Meserve. Samuel A. Alito, Jr., argued the 
cause for petitioner in No. 81-799. With him on the briefs 
were Solicitor General Lee, Deputy Solicitor General Sha-
piro, Stephen A. Sharp, and C. Grey Pash, Jr.

Charles M. Firestone argued the cause for respondents 
Gottfried et al. in both cases. With him on the brief were 
Abraham Gottfried and Stanley Fleishman. J. Roger 
Wollenberg, Timothy B. Dyk, Ralph E. Goldberg, and Elea-
nor S. Applewhaite filed a brief for CBS Inc., respondent 
under this Court’s Rule 19.6. t

tHarry R. Sheppard filed a brief for Deaf Counseling, Advocacy and 
Referral Agency, Inc., et al. as amici curiae urging affirmance.
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Justi ce  Steven s  delivered the opinion of the Court.
The question presented is whether § 504 of the Rehabilita-

tion Act of 19731 requires the Federal Communications Com-
mission to review a public television station’s license renewal 
application under a different standard than it applies to a 
commercial licensee’s renewal application. Contrary to the 
holding of the Court of Appeals for the District of Columbia 
Circuit, 210 U. S. App. D. C. 184, 655 F. 2d 297 (1981), 
we conclude that it does not.

I
On October 28, 1977, respondent Sue Gottfried filed a for-

mal petition with the Federal Communications Commission 
requesting it to deny renewal of the television license of sta-
tion KCET-TV in Los Angeles. She advanced two princi-
pal grounds for denial: First, that the licensee had failed to 
discharge its obligation to ascertain the problems, needs, 
and interests of the deaf and hearing-impaired population 
within its service area; and second, that the licensee had

1 Section 504 of the Rehabilitation Act of 1973, 87 Stat. 394, as amended, 
and as set forth in 29 U. S. C. § 794 (1976 ed., Supp. V), provides: 
“§ 794. Nondiscrimination under Federal grants and programs; promulga-
tion of rules and regulations

“No otherwise qualified handicapped individual in the United States, as 
defined in section 706(7) of this title, shall, solely by reason of his handicap, 
be excluded from the participation in, be denied the benefits of, or be sub-
jected to discrimination under any program or activity receiving Federal 
financial assistance or under any program or activity conducted by any Ex-
ecutive agency or by the United States Postal Service. The head of each 
such agency shall promulgate such regulations as may be necessary to 
carry out the amendments to this section made by the Rehabilitation, Com-
prehensive Services, and Developmental Disabilities Act of 1978. Copies 
of any proposed regulation shall be submitted to appropriate authorizing 
committees of the Congress, and such regulation may take effect no earlier 
than the thirtieth day after the date on which such regulation is so submit-
ted to such committees.”
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violated, and remained in violation of, § 504 of the Rehabilita-
tion Act.2

Correspondence attached to Gottfried’s petition included 
complaints about KCET-TV’s failure to carry enough pro-
gramming with special captioning3 or other aids to benefit 
the hearing-impaired members of the audience. The exhib-
its emphasized the station’s failure to broadcast the ABC 
evening news in captioned form prior to May 23, 1977, and its 
subsequent failure to broadcast the captioned program dur-
ing prime time.

In a verified opposition to the petition, the licensee re-
counted in some detail its efforts to ascertain the problems of 
the community it served, including the deaf and the hearing 
impaired, by a community leader survey and by a general 
public survey. App. in No. 79-1722 (CADC), pp. 102-105. 
The licensee also described its programming efforts to 
respond to the special needs of the hearing impaired,4 and 

2 In her petition, Gottfried alleged, in part:
“That the Licensee has violated, and remains in violation of Section 504 

of the Rehabilitation Act of 1973, and the regulations promulgated there-
under, in that the Licensee has received and is receiving Federal financial 
assistance and has discriminated and is discriminating against the Petition-
ers ‘solely by reason of [their] handicap’, and said Petitioners have been 
and are ‘excluded from participation in [and have been and are denied] the 
benefits of, [and have been and are being] subjected to discrimination’ 
under the television services in connection with which Licensee has been 
and is receiving Federal financial assistance.” App. in No. 79-1722 
(CADC), p. 26 (brackets in original).

8 “Captioning” refers to any of several technologies, see Captioning for 
the Deaf, 63 F. C. C. 2d 378 (1976), that project written text onto a televi-
sion image so that deaf viewers receive information that is communicated 
to others by the soundtrack. See also n. 8, infra.

4 “Contrary to Petitioners’ unsupported charges (Petition, p. 3), KCET 
has responded to the needs of deaf and hearing-impaired persons in its 
service area. It has done so with three different types of programming: 
(a) Captioned ABC Evening News; (b) a variety of other programs, includ-
ing children’s programs, which were captioned or signed so as to be under-
standable to the deaf and hearing-impaired; and (c) special programs which
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explained why its two daily broadcasts of the ABC captioned 
news had usually been scheduled for 11:30 p. m. and 6:30 
a. m. The licensee specifically denied that it had violated 
§ 504 and averred that the Commission is not an appropriate 
forum for the adjudication of Rehabilitation Act claims. Id., 
at 113.

On December 22, 1977, Gottfried filed a verified response, 
criticizing the station’s public survey, and commenting fur-
ther on the station’s failure to rebroadcast ABC captioned 
news programs before May 23, 1977. The response renewed 
the charge that the station had violated § 504,5 and asserted 
that the Federal Communications Commission was indeed 
the proper forum to evaluate that charge.6

have directly addressed needs and concerns of the deaf and hearing- 
impaired.

“Over the past three years, KCET has presented more than 960 programs 
which were either captioned, signed or, in rare instances, which had no 
spoken words in them at all. All of these programs were understandable 
to the deaf and hearing-impaired. In many instances, KCET has pro-
moted these programs by listing them as designed for the hearing-impaired 
audience. During the past three years, in addition to ABC Captioned 
News, these broadcasts have included such programs as ‘Zoom’, ‘Once 
Upon a Classic’, ‘Nova’, films of Ingmar Bergman, ‘The Tribal Eye’, ‘Mas-
terpiece Theatre’, ‘Adams Chronicles’, ‘President Carter’s Clinton, Massa-
chusetts Town Meeting’, and many others.

“In addition to programs designed to be understood by the deaf and 
hearing-impaired, KCET has devoted several special programs to sub-
stantive issues affecting those groups.” App. in No. 79-1722 (CADC), 
pp. 106, 109.

6 The response stated:
“[T]he station has not been responsive to the needs of the deaf and hearing 
impaired. In the station’s viewing area, the deaf 20% of the population are 
not getting 20% of broadcast time; they were not even getting what other 
deaf in other viewing areas were receiving.” Id., at 148.

6 The response continued:
“The Commission is a proper forum for the adjudication of claims of dis-

crimination in broadcasting, as it is the Commission’s obligation—even 
apart from the Act—to determine how the station has discharged its public
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Gottfried also filed separate formal objections to the re-
newal of seven commercial television station licenses in the 
Los Angeles area. E. g., id., at 199. The Commission con-
solidated all eight proceedings and ruled on Gottfried’s objec-
tions in a single memorandum opinion adopted on August 8, 
1978. 69 F. C. C. 2d 451.

The Commission first reviewed its own efforts to encour-
age the industry to serve the needs of the hearing impaired. 
In 1970, the Commission had issued a Public Notice to all li-
censees, advising them of the special needs of the deaf in re-
sponding to emergency situations as well as in appreciating 
general television programming.7 In 1972, the Commission 
had granted authority to the Public Broadcasting System to 
begin experimentation with a “closed” captioning system, 
which would enable hearing-impaired persons with specially 
equipped television sets to receive captioned information that 
could not be seen by the remainder of the viewing audience.8 

trust obligations. The Act and the regulations thereunder, merely give 
further statutory and regulatory emphasis to that which the Commission is 
already charged to do under the law.” Id., at 150.

’’The Use of Telecasts to Inform and Alert Viewers with Impaired 
Hearing, 26 F. C. C. 2d 917 (1970). The Commission described the effect 
of its 1970 action as follows:
“[I]t was suggested that television stations could make use of visual as well 
as oral announcements of emergencies, utilize the fac[e] of newscasters 
wherever possible so as to permit lip reading, and feature visualization of 
materials in news, weather, and sports programs. The Commission hoped 
that the notice would alert licensees to our concern for the needs of the 
hearing impaired citizen and make television a truly valuable medium for 
that segment of the population—estimated by the Department of Health, 
Education, and Welfare to include 13.4 million persons. We observed, 
however, that ‘it may be necessary to begin rule making looking toward the 
adoption of minimum requirements.’” 69 F. C. C. 2d, at 454.

8 “Through the use of an encoder at the transmitting end and a decoder 
at the receiving end, this closed captioning system could supply visual in-
formation—captioning—of the aural portion of the television program to 
those hearing impaired persons whose television sets were equipped to re-
ceive the captioned information while the rest of the viewing public would 
receive the normal visual and aural transmission. This differs from ‘open’
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In 1976, the Commission had adopted a rule requiring televi-
sion licensees to broadcast emergency information visually. 
In that year, however, the Commission had also concluded 
that there were so many unanswered questions—both tech-
nical and financial—concerning the most effective means of 
improving television service for the hearing impaired, that it 
remained “the responsibility of each licensee to determine 
how it [could] most effectively meet those needs.”* 9 The 
Commission summarized its views concerning mandated 
forms of technology by noting that “there is no requirement 
that any television licensee—commercial or noncommercial— 
provide open or closed captioning or any other form of special 
visual program material other than for broadcasting emer-
gency information.” Id., at 455.

The Commission then turned to Gottfried’s objections to 
the eight license renewals. It approached the question 
whether the renewals would serve the public interest, con-
venience, and necessity from three different perspectives: 
ascertainment, programming, and § 504 of the Rehabilitation 
Act. It first found that the licensees’ efforts to ascertain the 
special needs of the community were adequate. Next, it 
held that the facts alleged by Gottfried did not give rise to a 
substantial and material question whether any of the eight 
stations had abused its discretion in its selection of program-
ming matter. The Commission explained that it is more dif-
ficult to provide special programming for the hearing im-
paired than for other segments of the community;10 in the

captioning utilized, for example, by PBS in its rebroadcast of the ABC Eve-
ning News. Open captioning is transmitted to all viewers who see a 
printed display of the text of the aural transmission at the bottom of the 
visual transmission.” Ibid.

9 Captioning for the Deaf, 63 F. C. C 2d, at 389.
10 “Generally speaking, [special programming for other segments of the 

community] can be achieved without any additional production techniques 
other than those utilized for regular programming. Obviously, that is not 
the situation confronting a licensee who might wish to program for the au-
rally handicapped. For such programming to be effective, it must offer 
some specific form of visual communication: sign language interpretations,
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absence of any Commission requirement for specialized pro-
gramming techniques, it found “no basis to fault a licensee for 
failure to provide these options for the deaf and hearing im-
paired in the station service area.” Id., at 458.

The Commission held that § 504 of the Rehabilitation Act 
had no application to the seven commercial licensees because 
they were not alleged to have received any federal financial 
assistance. The Commission agreed that KCET-TV might 
be governed by § 504, and that a violation of the Act would 
need to be considered in a license renewal proceeding, but it 
saw no reason to consider § 504 in the absence of an adverse 
finding by the Department of Health, Education, and Wel-
fare—“the proper governmental agency to consider such 
matters.” Id., at 459.

On May 29, 1979, the Commission adopted a second memo-
randum opinion and order denying Gottfried’s petition for re-
consideration. 72 F. C. C. 2d 273. The Commission again 
reviewed Gottfried’s §504 charge and again concluded that 
the Rehabilitation Act does not apply to commercial stations 
and that the allegations against KCET-TV under that Act 
were premature unless and until the agency with authority to 
enforce compliance determined that the station had violated 
its provisions. The Commission also rejected Gottfried’s ad-
ditional argument that it had a duty to adopt regulations to 
implement §504. Finally, the Commission refused to hold 
that either its omission of a rule requiring “captioning or 
other techniques to enable the deaf and hearing impaired to 
have full access to television broadcasts,” or the failure of the 
licensees to provide such services, was a violation of the 
“public interest” standard embodied in § 309 of the Communi-
cations Act of 1934, as amended. The Commission held:

captioning, or extensive utilization of charts, signs, and facial closeups to 
permit lip reading. Even sign language and lip reading efforts, according 
to Gottfried, serve to limit the number of deaf and hearing impaired since 
many do not effectively understand these methods.” 69 F. C. C. 2d, 
at 458.
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“We find no error and nothing inconsistent in concluding 
that licensees are serving the public interest although 
they are not currently providing captioning, in view of 
the fact that we have not required licensees to undertake 
such an activity. Furthermore, to judge a licensee’s 
qualifications on the basis of the retroactive application 
of such a requirement would, in our opinion, raise seri-
ous questions of fundamental fairness. Thus, there is 
no inconsistency or error in our finding that the subject 
licensees had met their public interest burden even 
though they did not caption their programming.” Id., 
at 279.

Gottfried appealed the decision of the Commission to the 
Court of Appeals for the District of Columbia Circuit, pursu-
ant to 47 U. S. C. § 402. The Court of Appeals affirmed the 
portion of the Commission’s order that related to the com-
mercial stations but vacated the renewal of the KCET-TV 
license and remanded for further proceedings. 210 U. S. 
App. D. C. 184, 655 F. 2d 297 (1981).

The court held that Congress did not intend the Commis-
sion’s renewal of a broadcast license to be considered a form 
of “financial assistance” within the meaning of §504 and 
therefore that the Rehabilitation Act did not directly apply to 
the seven commercial stations. The court was persuaded, 
however, that the Act reflected a national policy of extending 
increased opportunities to the hearing impaired and that 
commercial stations must therefore make some accommoda-
tion for the hard of hearing, given the Communications Act’s 
general requirement that licensees serve the “public interest, 
convenience, and necessity.” 47 U. S. C. §§307(d), 309(a), 
309(d). In the absence of a more specific statutory directive 
than that contained in the public interest standard, however, 
the court accepted the Commission’s judgment that the com-
mercial licenses should be renewed. “Recognizing that the 
Commission possesses special competence in weighing the 
factors of technological feasibility and economic viability that 
the concept of the public interest must embrace, we defer to-
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day to its judgment.” 210 U. S. App. D. C., at 202-203, 655 
F. 2d, at 315-316 (footnote omitted).

The majority of the Court of Appeals reached a different 
conclusion with respect to KCET-TV. As a recipient of fed-
eral financial assistance, the public station was admittedly 
under a duty to comply with § 504. The Court of Appeals did 
not hold that KCET-TV had violated § 504, or that its efforts 
to provide programming for the hearing impaired were less 
satisfactory than the efforts of the commercial licensees; nev-
ertheless, it held that a stricter “public interest” standard 
should be applied to a licensee covered by § 504 than to a com-
mercial licensee. Its narrow holding was that the Commis-
sion could not find the service of public stations “to be ade-
quate to justify renewal without at least inquiring specifically 
into their efforts to meet the programming needs of the hear-
ing impaired.” Id., at 188, 655 F. 2d, at 301.

Judge McGowan dissented in part. He agreed with the 
majority’s view concerning commercial stations that rule-
making would be “a better, fairer, and more effective vehicle 
for considering how the broadcast industry is required to pro-
vide the enjoyment and educational benefits of television to 
persons with impaired hearing,” id., at 188, 203, 655 F. 2d, at 
301, 316, than case-by-case adjudication in license renewal 
proceedings. He felt, however, that the same standard 
should be applied to public stations until regulations had been 
issued by the Department of Education dealing specifically 
with the rights of access of the hearing impaired to television 
programs.11 Judge McGowan stated: “[F]orm is favored 
over substance when commercial stations are, for this reason, 
spared the expense and uncertainty of renewal hearings, and 
a noncommercial station is not. Neither, on the record be-
fore us, had advance notice during their expired license 
terms of what was, and therefore could reasonably be, ex-

11 Judge McGowan pointed out that on January 19,1981, the Department 
of Education had issued a notice of intent to develop such regulations, and 
invited comments by March 5, 1981. 210 U. S. App. D. C., at 204, 655 F. 
2d, at 317. See 46 Fed. Reg. 4954.
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pected of them with respect to the wholly laudable, but tech-
nically complex, objective of providing access for the hearing 
impaired.” Id., at 204, 655 F. 2d, at 317.

Both the Commission and the licensee petitioned for certio-
rari. Because of the serious implications of the Court of Ap-
peals’ holding on the status of licenses of public broadcasting 
stations, we granted both petitions. 454 U. S. 1141 (1982).

II
All parties agree that the public interest would be served 

by making television broadcasting more available and more 
understandable to the substantial portion of our population 
that is handicapped by impaired hearing.12 The Commission 
recognized this component of the public interest even before 
the enactment of the Rehabilitation Act of 1973, see The Use 
of Telecasts to Inform and Alert Viewers with Impaired 
Hearing, 26 F. C. C. 2d 917 (1970), and that statute confirms 
the federal interest in developing the opportunities for all in-
dividuals with handicaps to live full and independent lives. 
No party suggests that a licensee, whether commercial or 
public, may simply ignore the needs of the hearing impaired 
in discharging its responsibilities to the community which it 
serves.13

12 “Estimates of the number of citizens who have impaired hearing and 
therefore have need for the receipt of news and entertainment material 
through appropriate television programming range from 8.5 million to 20 
million. Many of these persons, it appears, live alone and oftentimes do 
not receive important new information unless advised by neighbors or 
friends.” The Use of Telecasts to Inform and Alert Viewers with Im-
paired Hearing, 26 F. C. C. 2d 917 (1970).

13 As the Commission has observed:
“In the fulfillment of his obligation the broadcaster should consider the 

tastes, needs and desires of the public he is licensed to serve .... He 
should reasonably attempt to meet all such needs and interests on an eq-
uitable basis.” Report and Statement on Policy Re: Commission’s En 
Banc Programming Inquiry, 25 Fed. Reg. 7291, 7295 (1960).
Accord, In re Applications of Alabama Educational Television Comm’n, 
50 F. C. C. 2d 461, 472 (1975); In re Applications of Capitol Broadcasting 
Co., 38 F. C. C. 1135, 1139 (1965).
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We are not persuaded, however, that Congress intended 
the Rehabilitation Act of 1973 to impose any new enforce-
ment obligation on the Federal Communications Commis-
sion.14 As originally enacted, the Act did not expressly allo-
cate enforcement responsibility. See Pub. L. 93-112, Tit. 
V, §504, 87 Stat. 394. Nevertheless, since §504 was pat-
terned after Title VI of the Civil Rights Act of 1964, it was 
understood that responsibility for enforcing it, insofar as it 
regulated private recipients of federal funds, would lie with 
those agencies administering the federal financial assistance 
programs. See S. Rep. No. 93-1297, pp. 39-40 (1974). 
When the Act was amended in 1978, that understanding was 
made explicit. See Pub. L. 95-602, Tit. I, §119, 92 Stat. 
2982; n. 1, supra. It is clear that the Commission is not a 
funding agency and has never been thought to have respon-
sibility for enforcing §504.15 Furthermore, there is not a 

14 If such an enforcement obligation existed, it would have to derive from 
the Rehabilitation Act itself, since the general words “public interest” in 
the Communications Act are not sufficient to create it. In McLean Truck-
ing Co. v. United States, 321 U. S. 67 (1944), we observed that an agency 
charged with promoting the “public interest” in a particular substantive 
area may not simply “ignore” the policies underlying other federal stat-
utes. Id., at 80. But we also emphasized that such an agency is not auto-
matically given “either the duty or the authority to execute numerous 
other laws.” Id., at 79. Thus, in McLean Trucking the Interstate Com-
merce Commission had an administrative duty to consider the effect of a 
motor carrier merger on competing motor carriers in determining whether 
the merger would effectuate overall transportation policy, id., at 87, yet 
was “not to measure proposals for all-rail or all-motor consolidations by the 
standards of the anti-trust laws,” id., at 85. Here, the FCC has an admin-
istrative duty to consider the needs of handicapped citizens in determining 
whether a license renewal would effectuate the policies behind the Commu-
nications Act but is by no means required to measure proposals for public 
television license renewals by the standards of § 504 of the Rehabilitation 
Act.

15 In 1976, the President designated the Department of Health, Educa-
tion, and Welfare as the agency responsible for coordinating the implemen-
tation of § 504. See Exec. Order No. 11914, 3 CFR 117 (1977). In 1980 
that Executive Order was revoked and replaced by Exec. Order No. 12250, 
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word in the legislative history of the Act suggesting that it 
was intended to alter the Commission’s standard for review-
ing the programming decisions of public television licensees.

If a licensee should be found guilty of violating the Re-
habilitation Act, or indeed of violating any other federal stat-
ute, the Commission would certainly be obligated to consider 
the possible relevance of such a violation in determining 
whether or not to renew the lawbreaker’s license.16 But in 
the absence of a direction in the Rehabilitation Act itself, and 
without any expression of such intent in the legislative his-
tory, we are unwilling to assume that Congress has in-
structed the Federal Communications Commission to take 
original jurisdiction over the processing of charges that its 
regulatees have violated that Act.17

3 CFR 298 (1981), which transferred the coordination and enforcement of 
authority for § 504 from HEW to the Department of Justice. Regulations 
previously adopted by HEW remain in effect pending the adoption of new 
regulations by the Department of Justice. See 28 CFR pt. 41 (1982).

16 The Commission has explained its policy as follows:
“Normally, we have declined to explore matters currently being litigated 
before the courts or to duplicate the ongoing investigative efforts of other 
government agencies charged with the responsibility of interpreting and 
enforcing the laws in question. Our restraint in this respect has not been 
predicated upon the unlikelihood of proving the violation of law. Indeed, 
conduct which does not contravene law may still run afoul of the public in-
terest standard. ... By our forbearance we have sought to maintain a 
proper working relationship with the judiciary and other governmental 
agencies and to avoid burdening applicants with unnecessary, costly multi-
ple proceedings.” FCC Form 303, 59 F. C. C. 2d 750, 763 (1976).

17 This is not to say that the Commission may permit a licensee to ignore 
the needs of particular groups within the viewing public. The point is that 
the Commission’s duties derive from the Communications Act, not from 
other federal statutes. In NAACP v. FPC, 425 U. S. 662, 670, n. 7 
(1976), for example, this Court noted that the Commission’s equal opportu-
nity regulations could be regarded as “necessary ... to ensure that its li-
censees’ programming fairly reflects the tastes and viewpoints of minority 
groups.” We then reiterated, however, that an agency’s general duty to 
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The fact that a public television station has a duty to com-
ply with the Rehabilitation Act does not support the quite 
different conclusion that the Commission must evaluate a 
public station’s service to the handicapped community by a 
more stringent standard than that applicable to commercial 
stations. The interest in having all television stations—pub-
lic and commercial—consider and serve their handicapped 
viewers is equally strong. By the same token, it is equally 
unfair to criticize a licensee—whether public or commercial— 
for failing to comply with a requirement of which it had no 
notice.18 As both the majority and the dissenting judge in 
the Court of Appeals observed, rulemaking is generally a 
“better, fairer, and more effective” method of implementing a 
new industrywide policy than is the uneven application of 
conditions in isolated license renewal proceedings. That ob-
servation should be as determinative in relicensing a public 
station as it is in relicensing a commercial station.

A federal agency providing financial assistance to a public 
television station may, of course, attach conditions to its sub-

enforce the public interest does not require it to assume responsibility for 
enforcing legislation that is not directed at the agency:

“It is useful again to draw on the analogy of federal labor law. No less 
than in the federal legislation defining the national interest in ending em-
ployment discrimination, Congress in its earlier labor legislation unmistak-
ably defined the national interest in free collective bargaining. Yet it 
could hardly be supposed that in directing the Federal Power Commission 
to be guided by the ‘public interest,’ Congress thereby instructed it to take 
original jurisdiction over the processing of charges of unfair labor practices 
on the part of its regulatees.” Id., at 671.

18 We have previously emphasized the desirability of making changes in 
licensing policies prospective. In FCC v. National Citizens Committee 
for Broadcasting, 436 U. S. 775, 811 (1978), we wrote:
“One of the most significant advantages of the administrative process is its 
ability to adapt to new circumstances in a flexible manner, see FCC v. 
Pottsville Broadcasting Co., 309 U. S., at 137-138, and we are unwilling to 
presume that the Commission acts unreasonably when it decides to try out 
a change in licensing policy primarily on a prospective basis.”
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sidy that will have the effect of subjecting such a licensee to 
more stringent requirements than must be met by a commer-
cial licensee. Or regulations may be promulgated under the 
Rehabilitation Act that impose special obligations on the sub-
sidized licensee. Conceivably, the Federal Communications 
Commission might determine that the policies underlying the 
Communications Act require extraordinary efforts to make 
certain types of programming universally accessible, thereby 
placing heightened responsibility on certain stations. But 
unless and until such a differential standard has been promul-
gated, the Federal Communications Commission does not 
abuse its discretion in interpreting the public interest stand-
ard, see FCC v. WNCN Listeners Guild, 450 U. S. 582 
(1981), when it declines to impose a greater obligation to pro-
vide special programming for the hearing impaired on a pub-
lic licensee than on a commercial licensee.19

The Court of Appeals was unanimous in its holding that the 
renewal of the seven commercial licensees was consistent 
with the public interest requirement in § 309 of the Federal 
Communications Act. Neither that court nor the Commis-
sion suggested that there was anything in the record that 
would justify treating the public licensee differently from the 
commercial licensees if both classes were to be judged under 
the same standard. The Court of Appeals’ affirmance of the 
Commission’s rejection of Gottfried’s objection to the renewal 
of the commercial licenses therefore requires a like dispo-
sition of the objections to the renewal of the KCET-TV li-
cense. Accordingly, the judgment of the Court of Appeals is 
reversed insofar as it vacated the order of the Commission.

It is so ordered.

19 We note the Commission’s argument that, if a differential standard 
were appropriate, commercial stations would be better able to afford the 
costs associated with special programming than public television stations, 
which cannot sell advertising and which serve the public in large part by 
airing programs of specialized interest that lack the mass appeal required 
for broadcast on network affiliates.
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Justi ce  Marshal l , with whom Justi ce  Brenn an  joins, 
dissenting.

In determining that the “public interest” would be served 
by renewal of the broadcast license of public station KCET- 
TV, the FCC refused to consider whether the station had 
violated the Rehabilitation Act of 1973 during its previous 
license term. The Court today holds that this refusal to con-
sider the Rehabilitation Act did not constitute an abuse of 
discretion. In concluding that the FCC was free to disre-
gard the Rehabilitation Act, the Court emphasizes that “the 
Commission’s duties derive from the Communications Act, 
not from other federal statutes,” ante, at 510, n. 17, and that 
there is no evidence that Congress intended to vest the Com-
mission with power to enforce the Rehabilitation Act, ante, 
at 509. Because the Court’s decision is not supported by 
either precedent or any sound view of the administrative 
process, I respectfully dissent.

I
This Court’s decisions establish that where an agency has a 

statutory duty, as does the FCC,1 to assess the “public inter-
est” in implementing a particular regulatory scheme, the 
agency must give at least some consideration to other federal 
statutes that are pertinent to its administrative decision. 
Although the open-ended phrase “public interest” “take[s] 
meaning from the purposes of the regulatory legislation” that 
defines the particular agency’s responsibilities, NAACP v. 
FPC, 425 U. S. 662, 669 (1976), the agency may not focus on 
those purposes to the complete exclusion of the policies re-
flected in other relevant statutes.

The principle that an agency may not ignore a relevant Act 
of Congress was clearly set forth by Justice Rutledge in his 

1 The FCC is directed by statute to grant an application for renewal of a 
broadcast license only if it finds that the “public interest, convenience, and 
necessity would be served thereby.” 47 U. S. C. § 307(c) (1982 ed.).
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opinion for the Court in McLean Trucking Co. v. United 
States, 321 U. S. 67 (1944). In McLean Trucking the ICC 
had approved a proposed consolidation as “‘consistent with 
the public interest.’” Id., at 75-76, quoting 49 U. S. C. 
§ 5(2)(b). While recognizing that the ICC’s duties derived 
primarily from the Interstate Commerce Act and related leg-
islation specifically regulating commerce, Justice Rutledge 
rejected any suggestion that the ICC could therefore ignore 
other relevant statutes in deciding whether a proposed trans-
action would serve the “public interest”:

“To secure the continuous, close and informed su-
pervision which enforcement of legislative mandates 
frequently requires, Congress has vested expert admin-
istrative bodies such as the Interstate Commerce Com-
mission with broad discretion and has charged them with 
the duty to execute stated and specific statutory policies. 
That delegation does not necessarily include either the 
duty or the authority to execute numerous other laws. 
Thus, here, the Commission has no power to enforce 
the Sherman Act as such. It cannot decide definitively 
whether the transaction contemplated constitutes a re-
straint of trade or an attempt to monopolize which is for-
bidden by that Act. The Commission’s task is to en-
force the Interstate Commerce Act and other legislation 
which deals specifically with transportation facilities and 
problems. That legislation constitutes the immediate 
frame of reference within which the Commission oper-
ates; and the policies expressed in it must be the basic 
determinants of its action.

“But in executing those policies the Commission may 
be faced with overlapping and at times inconsistent poli-
cies embodied in other legislation enacted at different 
times and with different problems in view. When this 
is true, it cannot, without more, ignore the latter. ” 321 
U. S., at 79-80 (emphasis added).
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The Court held that the ICC was obligated to take the Sher-
man Act into account in deciding whether to approve the pro-
posed consolidation, even though Congress had not given the 
Commission either the power or the duty to enforce the Act.2

Similarly, in Denver & R. G. W. R. Co. v. United States, 
387 U. S. 485 (1967), this Court concluded that “the broad 
terms ‘public interest’ and ‘lawful object’ [in § 20a(2) of the In-
terstate Commerce Act] negate the existence of a mandate to 
the ICC to close its eyes to facts indicating that the transac-
tion may exceed limitations imposed by other relevant laws.” 
Id., at 492. Justi ce  Brenn an  explained in his opinion for 
the Court that “[c]ommon sense and sound administrative 
policy point to the conclusion that such broad statutory 
standards require at least some degree of consideration of 
control and anticompetitive consequences when suggested by 
the circumstances surrounding a particular transaction.” 
Ibid. Accordingly, the Court held that the ICC was re-
quired to consider the anticompetitive effect under § 7 of the 
Clayton Act of a proposed stock issuance by a carrier even 
though that Act confers no enforcement power on the ICC.

In Southern S.S. Co. v. NLRB, 316 U. S. 31 (1942), 
this Court recognized that the National Labor Relations 
Board must consider federal statutes independent of fed-
eral labor law where they are relevant to an issue to be 

2 The majority errs in attempting to distinguish McLean Trucking by 
quoting Justice Rutledge’s statement that the ICC was “not to measure 
proposals for all-rail or all-motor consolidations by the standards of the 
anti-trust laws.” 321 U. S., at 85, quoted ante, at 509, n. 14. The issue 
here is not whether the FCC should have measured KCET-TV’s applica-
tion by the same standards that would apply in a proceeding to enforce the 
Rehabilitation Act, but whether the FCC should have given at least some 
consideration to the policies underlying the Act. In McLean Trucking the 
Court made it clear that the ICC was not free to ignore the policies under-
lying the antitrust laws. In addition to the passage quoted in the text, see 
321 U. S., at 86 (“Congress . . . neither has made the anti-trust laws 
wholly inapplicable to the transportation industry nor has authorized the 
Commission in passing on a proposed merger to ignore their policy”).
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decided by the Board. Although the Court acknowledged 
the breadth of the Board’s discretion, id., at 46, it concluded 
that the Board had no discretion to disregard pertinent 
federal laws: “the Board has not been commissioned to effec-
tuate the policies of the National Labor Relations Act so 
single-mindedly that it may wholly ignore other and equally 
important Congressional objectives.” Zd., at 47. The Court 
ruled that the Board had abused its discretion in ordering 
the reinstatement of striking seamen without considering 
whether the strike had violated either a federal law requiring 
crew members to promise obedience to their superiors or 
provisions of the Federal Criminal Code proscribing mutiny 
and revolt aboard ship.

These decisions establish that, however broad an admin-
istrative agency’s discretion in implementing a regulatory 
scheme may be, the agency may not ignore a relevant Act 
of Congress. The agency need not conclusively determine 
what the statute in question requires or forbids. See McLean 
Trucking Co. v. United States, supra, at 79 (ICC “cannot de-
cide definitively whether the transaction contemplated con-
stitutes a restraint of trade or an attempt to monopolize”). 
If the agency, after considering the relevant statute, con-
cludes that it should not prevent achievement of the objec-
tives embodied in the regulatory scheme that the agency is 
specifically empowered to implement, and states reasons for 
this conclusion, the agency’s determination will not lightly be 
overturned. But the agency cannot simply “close its eyes” 
to the existence of the statute. Denver & R. G. W. R. Co. 
v. United States, supra, at 492.

There are good reasons for this Court’s insistence that ad-
ministrative agencies consider relevant statutes. The objec-
tives of Congress would be ill served if each administrative 
agency were permitted to disregard any statute that it is not 
specifically authorized to enforce. “No agency entrusted 
with determinations of public convenience and necessity is an 
island. It fits within a national system of regulatory control
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of industry.” Palisades Citizens Assn., Inc. v. CAB, 136 
U. S. App. D. C. 346, 349, 420 F. 2d 188, 191 (1969). As the 
Court observed in Southern S.S. Co., “[frequently the entire 
scope of Congressional purpose calls for careful accommoda-
tion of one statutory scheme to another.” 316 U. S., at 47. 
There can be no accommodation, careful or otherwise, if an 
agency refuses even to consider a relevant statute.

II
In light of the principle established by our prior decisions, 

the Court of Appeals correctly held that it was an abuse of 
discretion for the FCC to refuse to consider respondent’s 
allegation that KCET-TV had violated § 504 of the Rehabili-
tation Act.3

The relevance of the alleged violation to the Commission’s 
licensing decision is beyond dispute. The chief purpose of the 
Communications Act was “to make available ... to all the 
people of the United States a rapid, efficient, Nation-wide, 
and world-wide wire and radio communication service.” 47 
U. S. C. § 151 (emphasis added). See National Broadcast-
ing Co. v. United States, 319 U. S. 190, 217 (1943). The deaf 
constitute a substantial segment of the population. Ante, at 
508, n. 12. If, as this Court has stated, the Commission has 
an “obligation ... to ensure that its licensees’ programming 
fairly reflects the tastes and viewpoints of minority groups,”

’Section 504 provides in pertinent part that “[n]o otherwise qualified 
handicapped individual . . . shall, solely by reason of his handicap, be ex-
cluded from the participation in, be denied the benefits of, or be subjected 
to discrimination under any program or activity receiving Federal financial 
assistance.” 29 U. S. C. § 794 (1976 ed., Supp. V). Respondents alleged 
that KCET-TV had violated the Rehabilitation Act by, among other 
things, failing, for most of its license term, to broadcast a captioned version 
of the ABC Evening News that was made available to it free of charge by 
the Public Broadcasting Service, and by thereafter failing to broadcast the 
program during any prime time hours. It is undisputed that KCET-TV 
conducts a “program or activity receiving Federal financial assistance” 
within the meaning of § 504.
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NAACP v. FPC, 425 U. S., at 670, n. 7, then surely it also 
has an obligation to consider whether a licensee has denied 
meaningful programming of any kind to a sizable minority 
group.

Since respondent’s allegation that KCET-TV had violated 
the Rehabilitation Act was relevant to the FCC’s determina-
tion of whether renewal of the station’s license would serve 
the “public interest,” the Commission should have given “at 
least some degree of consideration” to the Act. Denver & 
R. G. VK. R. Co. v. United States, 387 U. S., at 492. There 
is no reason to depart from our traditional insistence that ad-
ministrative agencies take into account any federal statute 
that is pertinent to an administrative decision.4 As the 
Court noted in Southern S.S. Co., consideration of any perti-
nent statutes “is not too much to demand of an administrative 
body.” 316 U. S., at 47. The decision of the Court of Ap-
peals demanded no more than this, and the handicapped indi-
viduals protected by the Rehabilitation Act are entitled to no 
less.

4 Contrary to the Court’s suggestion, ante, at 512, a requirement that 
the Commission take the Rehabilitation Act into account in its licensing de-
cisions involving public stations would not necessarily subject such stations 
to a more stringent standard than that applicable to commercial stations, 
which are not covered by the Act. In the exercise of its discretion, there 
is nothing to stop the Commission from imposing an equally or more de-
manding standard on commercial stations if it properly explains why such a 
standard is justified by the purposes of the Communications Act. For ex-
ample, commercial stations may be better able to afford the costs of special 
programming. See ante, at 512, n. 19. What the Commission cannot do 
under our prior decisions is simply ignore the Rehabilitation Act in a licens-
ing proceeding in which that Act is relevant.
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Petitioner multiemployer association and respondents (collectively the 
Union) are parties to collective-bargaining agreements governing the 
terms and conditions of employment in construction-related industries in 
California. The Union filed suit in Federal District Court, alleging that 
petitioner and its members, in violation of the antitrust laws, coerced 
certain third parties and some of petitioner’s members to enter into busi-
ness relationships with nonunion contractors and subcontractors, and 
thus adversely affected the trade of certain unionized firms, thereby re-
straining the Union’s business activities. Treble damages were sought 
under § 4 of the Clayton Act, which authorizes recovery of such damages 
by “[a]ny person who shall be injured in his business or property by rea-
son of anything forbidden in the antitrust laws.” The District Court dis-
missed the complaint as insufficient to allege a cause of action for treble 
damages under § 4. The Court of Appeals reversed.

Held: Based on the allegations of the complaint, the Union was not a 
person injured by reason of a violation of the antitrust laws within the 
meaning of § 4 of the Clayton Act. Pp. 526-546.

(a) Even though coercion allegedly directed by petitioner at third 
parties in order to restrain the trade of “certain” contractors and subcon-
tractors may have been unlawful, it does not necessarily follow that the 
Union is a person injured by reason of a violation of the antitrust laws 
within the meaning of § 4. Pp. 526-529.

(b) The question whether the Union may recover for the alleged in-
jury cannot be answered by literal reference to §4’s broad language. 
Instead, as was required in common-law damages litigation in 1890 when 
§ 4’s predecessor was enacted as § 7 of the Sherman Act, the question 
requires an evaluation of the Union’s harm, the petitioner’s alleged 
wrongdoing, and the relationship between them. Pp. 529-535.

(c) The Union’s allegations of consequential harm resulting from a vi-
olation of the antitrust laws, although buttressed by an allegation of in-
tent to harm the Union, are insufficient as a matter of law. Other rele-
vant factors—the nature of the alleged injury to the Union, which is 
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neither a consumer nor a competitor in the market in which trade was 
allegedly restrained, the tenuous and speculative character of the causal 
relationship between the Union’s alleged injury and the alleged re-
straint, the potential for duplicative recovery or complex apportionment 
of damages, and the existence of more direct victims of the alleged 
conspiracy—weigh heavily against judicial enforcement of the Union’s 
antitrust claim. Pp. 535-546.

648 F. 2d 527, reversed.

Stev en s , J., delivered the opinion of the Court in which Burger , C. J., 
and Brenna n , Whi te , Blackmu n , Powel l , Reh nq uis t , and O’Con -
nor , JJ., joined. Mars hal l , J., filed a dissenting opinion, post, p. 546.

James P. Watson argued the cause for petitioner. With 
him on the briefs was George M. Cox.

Victor J. Van Bourg argued the cause and filed a brief for 
respondents.*

Justi ce  Stevens  delivered the opinion of the Court.
This case arises out of a dispute between parties to a multi-

employer collective-bargaining agreement. The plaintiff un-
ions allege that, in violation of the antitrust laws, the multi-
employer association and its members coerced certain third 
parties, as well as some of the association’s members, to 
enter into business relationships with nonunion firms. This 
coercion, according to the complaint, adversely affected the 
trade of certain unionized firms and thereby restrained the

*Briefs of amici curiae urging reversal were filed by Solicitor General 
Lee, Assistant Attorney General Baxter, Deputy Solicitor General Wal-
lace, Elinor Hadley Stillman, Robert B. Nicholson, and Robert J. Wiggers 
for the United States; by Peter G. Nash for the Associated General Con-
tractors of America, Inc.; and by Edward B. Miller and Stephen A. Bokat 
for the Chamber of Commerce of the United States.

J. Albert Woll, Laurence Gold, and George Kaufmann filed briefs for the 
American Federation of Labor and Congress of Industrial Organization as 
amicus curiae urging affirmance.

Kenneth E. Ristau, Jr., and David A. Cathcart filed a brief for the 
Pacific Maritime Association as amicus curiae.



ASSOCIATED GENERAL CONTRACTORS v. CARPENTERS 521

519 Opinion of the Court

business activities of the unions. The question presented is 
whether the complaint sufficiently alleges that the unions 
have been “injured in [their] business or property by reason 
of anything forbidden in the antitrust laws” and may there-
fore recover treble damages under §4 of the Clayton Act. 
38 Stat. 731, 15 U. S. C. § 15. Unlike the majority of the 
Court of Appeals for the Ninth Circuit, we agree with the 
District Court’s conclusion that the complaint is insufficient.

I
The two named plaintiffs (the Union)—the California State 

Council of Carpenters and the Carpenters 46 Northern Coun-
ties Conference Board—are affiliated with the United Broth-
erhood of Carpenters and Joiners of America, AFL-CIO. 
The Union represents more than 50,000 individuals employed 
by the defendants in the carpentry, drywall, piledriving, and 
related industries throughout the State of California. The 
Union’s complaint is filed as a class action on behalf of numer-
ous affiliated local unions and district councils. The defend-
ants are Associated General Contractors of California, Inc. 
(Associated), a membership corporation composed of various 
building and construction contractors, approximately 250 
members of Associated who are identified by name in an 
exhibit attached to the complaint, and 1,000 unidentified 
co-conspirators.

The Union and Associated, and their respective prede-
cessors, have been parties to collective-bargaining agree-
ments governing the terms and conditions of employment 
in construction-related industries in California for over 25 
years. The wages and other benefits paid pursuant to these 
agreements amount to more than $750 million per year. In 
addition, approximately 3,000 contractors who are not mem-
bers of Associated have entered into separate “memorandum 
agreements” with the Union, which bind them to the terms 
of the master collective-bargaining agreements between the 
Union and Associated. The amended complaint does not 
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state the number of nonsignatory employers or the number of 
nonunion employees who are active in the relevant market.

In paragraphs 23 and 24 of the amended complaint, the 
Union alleges the factual basis for five different damages 
claims.1 Paragraph 23 alleges generally that the defendants 
conspired to abrogate and weaken the collective-bargaining 
relationship between the Union and the signatory employers. 
In seven subsections, paragraph 24 sets forth activities 
allegedly committed pursuant to the conspiracy. The most 
specific allegations relate to the labor relations between 
the parties.1 2 The complaint’s description of actions affect-
ing nonparties is both brief and vague. It is alleged that 
defendants

“(3) Advocated, encouraged, induced, and aided non-
members of defendant Associated General Contractors 
of California, Inc. to refuse to enter into collective bar-
gaining relationships with plaintiffs and each of them;

“(4) Advocated, encouraged, induced, coerced, aided 
and encouraged owners of land and other letters of 
construction contracts to hire contractors and subcon-
tractors who are not signatories to collective bargaining 
agreements with plaintiffs and each of them;

1 The facts set forth in paragraphs 23 and 24, initially alleged in support 
of the Union’s federal antitrust claim, are realleged in each of the other 
claims for relief: breach of collective-bargaining agreements (UH 29-31); in-
tentional interference with contractual relations (UH 32-35); intentional in-
terference with business relationships (H 36-39); and violation of the Cali-
fornia antitrust statute (HH 40-43).

2 For example, it is alleged that defendants breached their collective-
bargaining agreements “by failing to pay agreed-upon wages, by failing to 
use the hiring hall, by failing to pay Trust Fund contributions, by failing 
to observe other terms and conditions of employment, and by generally 
weakening the good faith requirement of the collective bargaining agree-
ments”; that defendants improperly changed their names and corporate 
status and made use of so-called “double breasted operations”; and that 
they encouraged nonmembers of Associated to refuse to enter into 
collective-bargaining agreements with the Union.
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“(5) Advocated, induced, coerced, encouraged, and aided 
members of Associated General Contractors of California, 
Inc., non-members of Associated General Contractors of 
California, Inc., and ‘memorandum contractors’ to enter 
into subcontracting agreements with subcontractors who 
are not signatories to any collective bargaining agree-
ments with plaintiffs and each of them”; App. E to 
Pet. for Cert. 17-19 (emphasis added).3

Paragraph 25 describes the alleged “purpose and effect” of 
these activities: first, “to weaken, destroy, and restrain the 
trade of certain contractors,” who were either members of 
Associated or memorandum contractors who had signed 
agreements with the Union; and second, to restrain “the free 
exercise of the business activities of plaintiffs and each of 
them.”4 Plaintiffs claim that these alleged antitrust viola-

3 The word “coerced” did not appear in the complaint as originally filed. 
Even as amended after the filing of motions to dismiss, the complaint does 
not allege that the defendants used any coercion to persuade nonmembers 
of Associated to refuse to enter into collective-bargaining agreements with 
the Union (524(3)). The complaint alleges neither the identity nor the 
number of landowners, general contractors, or others who were coerced 
into making contracts with nonunion firms.

4 Paragraph 25, which describes the effect of the conspiracy, reads in full 
as follows:

“The purpose and effect of the above described activities, plan and con-
spiracy are oppressive, unreasonable, and illegal, and are in restraint of 
trade and an unlawful interference and restraint of the free exercise of the 
business activities of plaintiffs and each of them, all in violation of 15 
U. S. C. Section 1. The purpose and effect of the above described activi-
ties, plan and conspiracy, in addition, are to weaken, destroy, and restrain 
the trade of certain contractors, both members of the Associated General 
Contractors of California, Inc. and non-members, who are ‘memorandum 
contractors,’ who have faithfully performed the terms and conditions set 
out in the master collective bargaining agreements described above. The 
effect of this restraint on trade is to further weaken and destroy plaintiffs 
in this matter. These activities are in restraint of the free exercise of 
plaintiffs’ trade and an interference therein, all in violation of 15 U. S. C. 
Section 1.” App. E to Pet. for Cert. 20-21.
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tions caused them $25 million in damages.5 The complaint 
does not identify any specific component of this damages 
claim.

After hearing “lengthy oral argument” and after receiving 
two sets of written briefs, one filed before and the second 
filed after this Court’s decision in Connell Construction Co. 
v. Plumbers & Steamfitters, 421 U. S. 616 (1975), the Dis-
trict Court dismissed the complaint, including the federal 
antitrust claim. 404 F. Supp. 1067 (ND Cal. 1975).6 The 
court observed that the complaint alleged “a rather vague, 
general conspiracy,” and that the allegations “appear typical 
of disputes a union might have with an employer,” which in 
the normal course are resolved by grievance and arbitration 
or by the NLRB. Id., at 1069.7 Without seeking to clarify 
or further amend the first amended complaint, the Union 
filed its notice of appeal on October 9, 1975.

Over five years later, on November 20, 1980, the Court 
of Appeals reversed the District Court’s dismissal of the 
Union’s federal antitrust claim. 648 F. 2d 527.8 The ma-

6 Plaintiffs do not seek injunctive relief under § 16 of the Clayton Act, 15 
U. S. C. § 26, and they do not ask us to consider whether they have stand-
ing to request such relief.

6 An order dismissing the federal antitrust claim and the state-law claims 
was filed on August 4, 1975, and an amended order dismissing the entire 
complaint was entered on September 10,1975. The District Court had ini-
tially stayed the breach-of-contract claim for 120 days pending grievance 
and arbitration procedures. On reconsideration it also dismissed the 
breach-of-contract claim, deciding that the suit had been prematurely filed.

7 Addressing the federal antitrust claim, the District Court concluded: 
“The essence of plaintiffs’ claim seems to be that defendants violated the 
antitrust laws insofar as they declined to enter into agreements with plain-
tiffs to deal only with subcontractors which were signatories to contracts 
with plaintiffs, precisely the type of agreement which subjected the union 
in Connell to antitrust liability.” 404 F. Supp., at 1070.
The District Court reasoned that the employers’ refusal to enter into such 
an agreement could not provide the basis for an antitrust claim.

8 The Court of Appeals affirmed the dismissal of all other claims.
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jority of the Court of Appeals disagreed with the District 
Court’s characterization of the antitrust claim; it adopted a 
construction of the amended complaint which is somewhat 
broader than the allegations in the pleading itself.9 The 
Court of Appeals held (1) that a Sherman Act violation—a 
group boycott—had been alleged, id., at 531-532; (2) that the 
defendants’ conduct was not within the antitrust exemption 
for labor activities, id., at 532-536; and (3) that the plaintiffs 
had standing to recover damages for the injury to their own 
business activities occasioned by the defendants’ “industry-
wide boycott against all subcontractors with whom the 
Unions had signed agreements . . . Id., at 537. In sup-
port of the Union’s standing, the majority reasoned that the 
Union was within the area of the economy endangered by a 
breakdown of competitive conditions, not only because injury 
to the Union was a foreseeable consequence of the antitrust 
violation, but also because that injury was specifically in-
tended by the defendants. The court noted that its conclu-
sion was consistent with other cases holding that union orga-

9 The Court of Appeals majority read subparagraph (4) of paragraph 24, 
quoted supra, at 522, as though it alleged that the defendants had coerced 
landowners and other persons who let construction contracts “to hire only 
construction firms, primarily subcontractors, who had not signed with the 
Unions.” 648 F. 2d, at 532 (emphasis added); see also id., at 544 (denying 
petition for rehearing). The word “only” does not appear in the amended 
complaint, and it implies that the defendants’ activities gave rise to a 
broader restraint than was actually alleged.

The majority read subparagraph (5) of paragraph 24 to charge that de-
fendants had “coerced and aided each other to subcontract only with sub-
contractors who had not signed with the Unions.” Id., at 531 (emphasis 
added). Again using the word “only,” which does not appear in the com-
plaint itself, the majority characterized the defendants’ alleged activities as 
“very similar to a concerted refusal to deal, or a group boycott.” Ibid. It 
concluded that the allegations “present virtually the obverse of the situa-
tion described in Connell”: the conspiracy, if successful, “would effectively 
lock union-signatory subcontractors out of a portion of the market for car-
pentry work.” Id., at 532.
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nizational and representational activities constitute a form of 
business protected by the antitrust laws.10 11

II
As the case comes to us, we must assume that the Union 

can prove the facts alleged in its amended complaint. It is 
not, however, proper to assume that the Union can prove 
facts that it has not alleged or that the defendants have vio-
lated the antitrust laws in ways that have not been alleged.11

We first note that the Union’s most specific claims of injury 
involve matters that are not subject to review under the anti-
trust laws. The amended complaint alleges that the defend-
ants have breached their collective-bargaining agreements in 
various ways, and that they have manipulated their corpo-
rate names and corporate status in order to divert business to 
nonunion divisions or firms that they actually control. Such 
deceptive diversion of business to the nonunion portion of 
a so-called “double-breasted” operation might constitute a 
breach of contract, an unfair labor practice, or perhaps even a

10 See Tugboat, Inc. v. Mobile Towing Co., 534 F. 2d 1172, 1176-1177 
(CA5 1976); International Assn, of Heat & Frost Insulators v. United 
Contractors Assn., 483 F. 2d 384, 397-398 (CA3 1973).

Circuit Judge Sneed dissented. He first rejected the majority’s charac-
terization of the complaint, agreeing instead with the District Court. Sec-
ond, assuming that the complaint alleged a boycott of certain employers, he 
concluded that neither the employees of a victim of the boycott nor their 
collective-bargaining representative had standing to assert the antitrust 
claim. Finally, he concluded that an injury that affected only the Union’s 
organizational and representational activity was remediable under the 
labor laws rather than the antitrust laws.

The Court of Appeals denied the petition for rehearing and rehearing 
en banc on May 22, 1981. Accompanying the order was a statement by 
the majority rebutting the petitioners’ assertion that the opinion rendered 
multiemployer bargaining units unlawful, and a dissent by Circuit Judge 
Sneed. 648 F. 2d, at 543, 545.

11 The Union had an adequate opportunity to amend its pleading to add 
factual allegations demonstrating that the District Court’s decision to dis-
miss the complaint was based on a misunderstanding of its antitrust claim.
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common-law fraud or deceit, but in the context of the bar-
gaining relationship between the parties to this litigation, 
such activities are plainly not subject to review under the 
federal antitrust laws.12 Similarly, the charge that the de-
fendants “advocated, encouraged, induced, and aided non-
members ... to refuse to enter into collective bargaining 
relationships” with the Union (1124(3)) does not describe an 
antitrust violation.13

The Union’s antitrust claims arise from alleged restraints 
caused by defendants in the market for construction contract-
ing and subcontracting.14 The complaint alleges that defend-
ants “coerced”15 * * 18 two classes of persons: (1) landowners and 

12 In analyzing the antitrust allegations in the amended complaint, we 
therefore construe the references to “contractors and subcontractors who 
are not signatories to collective bargaining agreements” as referring to 
completely independent nonunion firms rather than to operations covertly 
controlled by one or more defendants.

13 The Court of Appeals did not reverse the District Court’s dismissal of 
the complaint with regard to these allegations. 648 F. 2d, at 531-532, 537, 
540.

14 See Brief for Respondents 37. There is no allegation of wrongful con-
duct directed at nonunion subcontracting firms. We therefore assume 
that, if any nonunion firms refused to bargain with the Union because of
the conspiracy, they did so because they were rewarded with business 
they would not otherwise have obtained. Thus, nonunion firms could not 
be considered victims of the conspiracy; rather, they appear to have been 
its indirect beneficiaries. None are named either as defendants or as 
co-conspirators.

The amended complaint also does not allege any restraint on competition 
in the market for labor union services. Unlike the two cases involving 
union plaintiffs cited by the Court of Appeals, see n. 10, supra, in this case 
there is no claim that competition between rival unions has been injured or 
even that any rival unions exist.

18 The complaint does not specify the nature of the “coercion.” It does 
not, for example, allege that the defendants refused to deal with all mem-
bers of either of the two classes of persons against whom coercion was ap-
plied. Indeed, it is highly improbable that the defendants—all of whom 
are signatories to union contracts—would refuse to deal with all of their 
customers and potential customers in an attempt to divert all of their busi-
ness to nonunion firms.
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others who let construction contracts, i. e., the defendants’ 
customers and potential customers; and (2) general contrac-
tors, i. e., defendants’ competitors and defendants them-
selves. Coercion against the members of both classes was 
designed to induce them to give some of their business—but 
not necessarily all of it—to nonunion firms.16 Although the 
pleading does not allege that the coercive conduct increased 
the aggregate share of nonunion firms in the market, it does 
allege that defendants’ activities weakened and restrained 
the trade “of certain contractors.” See n. 4, supra. Thus, 
particular victims of coercion may have diverted particu-
lar contracts to nonunion firms and thereby caused certain 
unionized subcontractors to lose some business.

We think the Court of Appeals properly assumed that such 
coercion might violate the antitrust laws.17 An agreement to 
restrain trade may be unlawful even though it does not en-
tirely exclude its victims from the market. See Associated 
Press v. United States, 326 U. S. 1, 17 (1945). Coercive 
activity that prevents its victims from making free choices 
between market alternatives is inherently destructive of com-
petitive conditions and may be condemned even without proof 
of its actual market effect. Cf. Klors, Inc. v. Broadway- 
Hale Stores, Inc., 359 U. S. 207, 210-214 (1959).18 16 17 18

16 There is no allegation that any person subjected to coercion was re-
quired to deal exclusively with nonunion firms.

17 Had the District Court required the Union to describe the nature of the 
alleged coercion with particularity before ruling on the motion to dismiss, it 
might well have been evident that no violation of law had been alleged. In 
making the contrary assumption for purposes of our decision, we are per-
haps stretching the rule of Conley v. Gibson, 355 U. S. 41, 47-48 (1957), 
too far. Certainly in a case of this magnitude, a district court must retain 
the power to insist upon some specificity in pleading before allowing a po-
tentially massive factual controversy to proceed.

18 Although we do not know what kind of coercion defendants allegedly 
employed, we assume for purposes of decision that it had a predatory “na-
ture or character,” Klors, Inc. v. Broadway-Hale Stores, Inc., 359 U. S., 
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Even though coercion directed by defendants at third 
parties in order to restrain the trade of “certain” contractors 
and subcontractors may have been unlawful, it does not, 
of course, necessarily follow that still another party—the 
Union—is a person injured by reason of a violation of the 
antitrust laws within the meaning of § 4 of the Clayton Act.

Ill
We first consider the language in the controlling statute. 

See Consumer Product Safety Comm’n v. GTE Sylvania, 
Inc., 447 U. S. 102, 108 (1980). The class of persons who 
may maintain a private damages action under the antitrust 
laws is broadly defined in § 4 of the Clayton Act. 15 U. S. C. 
§ 15. That section provides:

“Any person who shall be injured in his business or 
property by reason of anything forbidden in the antitrust 
laws may sue therefor in any district court of the United 
States in the district in which the defendant resides or is 
found or has an agent, without respect to the amount in 
controversy, and shall recover threefold the damages by 
him sustained, and the cost of suit, including a reason-
able attorney’s fee.”

A literal reading of the statute is broad enough to encompass 
every harm that can be attributed directly or indirectly to the 
consequences of an antitrust violation. Some of our prior 
cases have paraphrased the statute in an equally expansive 
way.19 But before we hold that the statute is as broad as its 
at 211, and that it would “cripple the freedom of traders and thereby re-
strain their ability to sell in accordance with their own judgment.” Kiefer- 
Stewart Co. v. Joseph E. Seagram & Sons, Inc., 340 U. S. 211, 213 (1951).

19 In Mandeville Island Farms, Inc. v. Sugar Co., 334 U. S. 219 (1948), 
the Court held that growers of sugar beets could maintain a treble-
damages action against refiners who had allegedly conspired to fix the 
price that they would pay for the beets. Although previous price-fixing 
cases had involved agreements among sellers to fix sales prices, the Court 
readily concluded that the Act applied equally to an agreement among 
competing buyers to fix purchase prices. The Court stated:
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words suggest, we must consider whether Congress intended 
such an open-ended meaning.

The critical statutory language was originally enacted in 
1890 as § 7 of the Sherman Act. 26 Stat. 210. The legisla-
tive history of the section shows that Congress was primarily 
interested in creating an effective remedy for consumers who 
were forced to pay excessive prices by the giant trusts and 
combinations that dominated certain interstate markets.* 20 
That history supports a broad construction of this remedial 
provision. A proper interpretation of the section cannot, 
however, ignore the larger context in which the entire stat-
ute was debated.

“The statute does not confine its protection to consumers, or to purchas-
ers, or to competitors, or to sellers. Nor does it immunize the outlawed 
acts because they are done by any of these. Cf. United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150; American Tobacco Co. v. United States, 
328 U. S. 781. The Act is comprehensive in its terms and coverage, pro-
tecting all who are made victims of the forbidden practices by whomever 
they may be perpetrated.” Id., at 236.

Similarly broad language was used in later cases holding that actions 
could be maintained by consumers, Reiter v. Sonotone Corp., 442 U. S. 
330, 337-338 (1979), by a foreign government, Pfizer Inc. v. India, 434 
U. S. 308, 313-314 (1978), and by the direct victim of a boycott. Blue 
Shield of Virginia v. McCready, 457 U. S. 465, 472-473 (1982). In each of 
those cases, however, the actual plaintiff was directly harmed by the de-
fendants’ unlawful conduct. The paraphrasing of the language of §4 in 
those opinions added nothing to the even broader language that the statute 
itself contains.

20 See 21 Cong. Rec. 1767-1768, 2455-2456, 2459, 2615, 3147-3148 (1890). 
The original proposal, which merely allowed recovery of the amount of ac-
tual enhancement in price, was successively amended to authorize double-
damages and then treble-damages recoveries, in order to provide other-
wise remediless small consumers with an adequate incentive to bring suit. 
Id., at 1765, 2455, 3145. The same purpose was served by the special 
venue provisions, the provision for the recovery of attorney’s fees, and the 
elimination of any requirement that the amount in controversy exceed the 
jurisdictional threshold applicable in other federal litigation. See, e. g., 
id., at 2612, 3149. Moreover, changes in the description of the remedy 
extended the section’s coverage beyond price fixing.
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The repeated references to the common law in the debates 
that preceded the enactment of the Sherman Act make it 
clear that Congress intended the Act to be construed in the 
light of its common-law background.21 Senator Sherman 
stated that the bill “does not announce a new principle of law, 
but applies old and well recognized principles of the common 
law to the complicated jurisdiction of our State and Federal 
Government.”22 Thus our comments on the need for judicial 
interpretation of § 1 are equally applicable to §7:

“One problem presented by the language of § 1 of the 
Sherman Act is that it cannot mean what it says. The 
statute says that ‘every’ contract that restrains trade is 
unlawful. But, as Mr. Justice Brandeis perceptively 
noted, restraint is the very essence of every contract; 
read literally, § 1 would outlaw the entire body of private 
contract law. . . .

“Congress, however, did not intend the text of the 
Sherman Act to delineate the full meaning of the statute 
or its application in concrete situations. The legislative 
history makes it perfectly clear that it expected the 
courts to give shape to the statute’s broad mandate by 
drawing on common-law tradition.” National Society of 

21 See, e. g., id., at 2456, 2459, 3151-3152.
22Id., at 2456. Senator Sherman added: “The purpose of this bill is to 

enable the courts of the United States to apply the same remedies against 
combinations which injuriously affect the interests of the United States 
that have been applied in the several States to protect local interests.” 
Ibid.; see also id., at 2459, 3149, 3151-3152. Although Members of Con-
gress referred particularly to common-law definitions of “monopoly” and 
“restraint of trade,” they appear to have been generally aware that the 
statute would be construed by common-law courts in accordance with tra-
ditional canons. For example, at the beginning of the debate on the Sher-
man Act, one Senator cautioned his colleagues:
“A careful analysis of the terms of the bill is essential. We must know 
what it means, what its legal effect is, if we give force to it as it is written. 
. . . We must adopt, therefore, the known methods of the courts in deter-
mining what the bill means.” Id., at 1765.
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Professional Engineers v. United States, 435 U. S. 679, 
687-688 (1978) (footnotes omitted).

Just as the substantive content of the Sherman Act draws 
meaning from its common-law antecedents, so must we con-
sider the contemporary legal context in which Congress acted 
when we try to ascertain the intended scope of the private 
remedy created by § 7.

In 1890, notwithstanding general language in many state 
constitutions providing in substance that “every wrong shall 
have a remedy,”23 a number of judge-made rules circum-
scribed the availability of damages recoveries in both tort 
and contract litigation—doctrines such as foreseeability and 
proximate cause,24 directness of injury,25 26 certainty of dam-

23 For example, the State Constitution of Illinois, adopted in 1870, pro-
vided: “Every person ought to find a certain remedy in the laws for all inju-
ries and wrongs which he may receive in his person, property or reputation 
. . . Art. II, § 19. Comparable provisions were found in the State 
Constitutions of Arkansas, Connecticut, Delaware, Indiana, Kansas, Ken-
tucky, Louisiana, Maine, Maryland, Massachusetts, Minnesota, Missis-
sippi, New Hampshire, Ohio, and Vermont. See generally F. Hough, 
American Constitutions (1871).

24 One treatise stated: “Natural, proximate, and legal results are all that 
damages can be recovered for, even under a statute entitling one ‘to re-
cover any damage.’” 3 J. Lawson, Rights, Remedies, and Practice 1740 
(1890). Another leading treatise explained:
“The chief and sufficient reason for this rule is to be found in the impossibil-
ity of tracing consequences through successive steps to the remote cause, 
and the necessity of pausing in the investigation of the chain of events at 
the point beyond which experience and observation convince us we cannot 
press our inquiries with safety.” T. Cooley, Law of Torts 73 (2d ed. 1888).

26 In torts, a leading treatise on damages set forth the general principle 
that, “[w]here the plaintiff sustains injury from the defendant’s conduct to 
a third person, it is too remote, if the plaintiff sustains no other than a con-
tract relation to such a third person, or is under contract obligation on his 
account, and the injury consists only in impairing the ability or inclination 
of such person to perform his part, or in increasing the plaintiff’s expense 
or labor of fulfilling such contract, unless the wrongful act is willful for that 
purpose.” Thus, A, who had agreed with a town to support all the town 
paupers for a specific period, in return for a fixed sum, had no cause of ac-
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ages,26 and privity of contract.* 26 27 Although particular common-
law limitations were not debated in Congress, the frequent 
references to common-law principles imply that Congress 
simply assumed that antitrust damages litigation would be 
subject to constraints comparable to well-accepted common-
law rules applied in comparable litigation.28

The federal judges who first confronted the task of giving 
meaning to § 7 so understood the congressional intent. Thus 
in 1910 the Court of Appeals for the Third Circuit held as a 
matter of law that neither a creditor nor a stockholder of a 
corporation that was injured by a violation of the antitrust 
laws could recover treble damages under § 7. Loeb v. East-

tion against S for assaulting and beating one of the paupers, thereby 
putting A to increased expense. Similarly, a purchaser under an output 
contract with a manufacturer had no right of recovery against a trespasser 
who stopped the company’s machinery, and a creditor could not recover 
against a person who had forged a note, causing diminution in the divi-
dends from an estate. 1 J. Sutherland, Law of Damages 55-56 (1882) (em-
phasis in original, footnote omitted).

Similarly, in contract, the common-law courts drew a distinction be-
tween direct and consequential damages; the latter had to be specifically 
included in the contract to be recoverable. See id., at 74-93; 1 
T. Sedgwick, Measure of Damages 203-244 (8th ed. 1891) (discussing the 
rule of Hadley v. Baxendale, 9 Exch. 341, 156 Eng. Rep. 145 (1854)).

26 The common law required the plaintiff to prove, with certainty, both 
the existence of damages and the causal connection between the wrong and 
the injury. No damages could be recovered for uncertain, conjectural, or 
speculative losses. See generally cases cited in F. Bohlen, Cases on the 
Law of Torts 292-312 (2d ed. 1925) (cases alleging emotional harm to plain-
tiff). Even if the injury was easily provable, there would be no recovery if 
the plaintiff could not sufficiently establish the causal connection. See 1 
Sutherland, supra n. 25, at 94-126; 1 Sedgwick, supra n. 25, at 245-294.

27 See, e. g., Winterbottom v. Wright, 10 M. & W. 109, 152 Eng. Rep. 402 
(Ex. 1842).

28 See n. 22, supra. The common law, of course, is an evolving body of 
law. We do not mean to intimate that the limitations on damages recover-
ies found in common-law actions in 1890 were intended to serve perma-
nently as limits on Sherman Act recoveries. But legislators familiar with 
these limits could hardly have intended the language of §7 to be taken 
literally.
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man Kodak Co., 183 F. 704. The court explained that the 
plaintiff’s injury as a stockholder was “indirect, remote, and 
consequential.” Id., at 709.29 This holding was consistent 
with Justice Holmes’ explanation of a similar construction of 
the remedial provision of the Interstate Commerce Act a few 
years later: “The general tendency of the law, in regard to 
damages at least, is not to go beyond the first step.” South-
ern Pacific Co. v. Damell-Taenzer Lumber Co., 245 U. S. 
531, 533 (1918).30 When Congress enacted §4 of the Clayton 
Act in 1914, and when it reenacted that section in 1955, 69 
Stat. 282, it adopted the language of § 7 and presumably also 
the judicial gloss that avoided a simple literal interpretation.

As this Court has observed, the lower federal courts have 
been “virtually unanimous in concluding that Congress did 
not intend the antitrust laws to provide a remedy in damages 
for all injuries that might conceivably be traced to an anti-
trust violation.” Hawaii v. Standard Oil Co., 405 U. S. 251, 
263, n. 14 (1972). Just last Term we stated:

“An antitrust violation may be expected to cause ripples 
of harm to flow through the Nation’s economy; but ‘de-
spite the broad wording of §4 there is a point beyond 
which the wrongdoer should not be held liable.’ [Illi-

29See also Ames v. American Telephone & Telegraph Co., 166 F. 820 
(CC Mass. 1909). Applying “ordinary principles of law” to the general lan-
guage of the statute, the court held that a stockholder had no legally cogni-
zable antitrust claim against defendants for illegally acquiring the corpora-
tion, thereby rendering plaintiff’s stock worthless. Plaintiff’s claim was 
not distinguishable from any injury sustained by the company itself. 
Therefore, the court stated, a contrary result would “subject the defendant 
not merely to treble damages, but to sextuple damages, for the same un-
lawful act.” Id., at 823.

30 The Court held in that case that the plaintiff shippers could recover 
damages from the defendant railroad for charging an excessive freight 
rate, even though they had been able to pass on the damage to their pur-
chasers. Justice Holmes wrote that the law holds the defendant “liable if 
proximately the plaintiff has suffered a loss,” but “does not attribute re-
mote consequences to a defendant.” 245 U. S., at 533-534.
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nois Brick Co. v. Illinois, 431 U. S.], at 760 (Bren na n , 
J., dissenting). It is reasonable to assume that Con-
gress did not intend to allow every person tangentially 
affected by an antitrust violation to maintain an action 
to recover threefold damages for the injury to his 
business or property.” Blue Shield of Virginia n . 
McCready, 457 U. S. 465, 476-477 (1982).

It is plain, therefore, that the question whether the Union 
may recover for the injury it allegedly suffered by reason of 
the defendants’ coercion against certain third parties cannot 
be answered simply by reference to the broad language of § 4. 
Instead, as was required in common-law damages litigation in 
1890, the question requires us to evaluate the plaintiff’s 
harm, the alleged wrongdoing by the defendants, and the 
relationship between them.31

IV
There is a similarity between the struggle of common-law 

judges to articulate a precise definition of the concept of 
“proximate cause,”32 and the struggle of federal judges to 

31 The label “antitrust standing” has traditionally been applied to some of 
the elements of this inquiry. As commentators have observed, the focus 
of the doctrine of “antitrust standing” is somewhat different from that of 
standing as a constitutional doctrine. Harm to the antitrust plaintiff is 
sufficient to satisfy the constitutional standing requirement of injury in 
fact, but the court must make a further determination whether the plaintiff 
is a proper party to bring a private antitrust action. See Berger & Bern-
stein, An Analytical Framework for Antitrust Standing, 86 Yale L. J. 809, 
813, n. 11 (1977); Pollock, Standing to Sue, Remoteness of Injury, and the 
Passing-On Doctrine, 32 A. B. A. Antitrust L. J. 5, 6-7 (1966).

32 In his comment, Mahoney v. Beatman: A Study in Proximate Cause, 
39 Yale L. J. 532, 533 (1930), Leon Green noted: “Legal theory is too rich 
in content not to afford alternative ways, and frequently several of them, 
for stating an acceptable judgment.” Earlier, in his Rationale of Proxi-
mate Cause 135-136 (1927) (footnote omitted), Green had written: 
“‘Cause,’ although irreducible in its concept, could not escape the ruffles 
and decorations so generously bestowed: remote, proximate, direct, imme-
diate, adequate, efficient, operative, inducing, moving, active, real, effec-
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articulate a precise test to determine whether a party injured 
by an antitrust violation may recover treble damages.33 It is 
common ground that the judicial remedy cannot encompass 
every conceivable harm that can be traced to alleged wrong-
doing. In both situations the infinite variety of claims that 
may arise make it virtually impossible to announce a black- 
letter rule that will dictate the result in every case.34 In-

tive, decisive, supervening, primary, original, contributory, ultimate, con-
current, causa causans, legal, responsible, dominating, natural, probable, 
and others. The difficulty now is in getting any one to believe that so sim-
ple a creature could have been so extravagantly garbed.”

38 Some courts have focused on the directness of the injury, e. g., Loeb v. 
Eastman Kodak Co., 183 F. 704, 709 (CA3 1910); Productive Inventions, 
Inc. v. Trico Products Corp., 224 F. 2d 678, 679 (CA2 1955), cert, denied, 
350 U. S. 936 (1956); Volasco Products Co. v. Lloyd A. Fry Roofing Co., 
308 F. 2d 383, 394-395 (CA6 1962), cert, denied, 372 U. S. 907 (1963). 
Others have applied the requirement that the plaintiff must be in the “tar-
get area” of the antitrust conspiracy, that is, the area of the economy which 
is endangered by a breakdown of competitive conditions in a particular in-
dustry. E. g., Pan-Islamic Trade Corp. v. Exxon Corp., 632 F. 2d 539, 
546-547 (CA5 1980); Engine Specialties, Inc. v. Bombardier Ltd., 605 F. 
2d 1, 17-18 (CAI 1979); Calderone Enterprises Corp. v. United Artists 
Theater Circuit, Inc., 454 F. 2d 1292, 1292-1295 (CA2 1971). Another 
Court of Appeals has asked whether the injury is “arguably within the zone 
of interests protected by the antitrust laws.” Malamud v. Sinclair Oil 
Corp., 521 F. 2d 1142, 1151-1152 (CA6 1975). See generally Berger & 
Bernstein, supra n. 31.

As a number of commentators have observed, these labels may lead to 
contradictory and inconsistent results. See Berger & Bernstein, supra 
n. 31, at 835, 843; Handler, The Shift From Substantive to Procedural In-
novations in Antitrust Suits, 71 Colum. L. Rev. 1, 27-31 (1971); Sherman, 
Antitrust Standing: From Loeb to Malamud, 51 N. Y. U. L. Rev. 374, 407 
(1976) (“it is simply not possible to fashion an across-the-board and easily 
applied standing rule which can serve as a tool of decision for every case”). 
In our view, courts should analyze each situation in light of the factors set 
forth in the text infra.

34 Cf. Blue Shield of Virginia v. McCready, 457 U. S., at 477-478, n. 13 
(discussing elusiveness of test of proximate cause); Palsgraf v. Long Is-
land R. Co., 248 N. Y. 339,162 N. E. 99 (1928); id., at 351-352,162 N. E., 
at 103 (Andrews, J., dissenting) (“What is a cause in a legal sense, still 
more what is a proximate cause, depend in each case upon many consider-
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stead, previously decided cases identify factors that circum-
scribe and guide the exercise of judgment in deciding 
whether the law affords a remedy in specific circumstances.

The factors that favor judicial recognition of the Union’s 
antitrust claim are easily stated. The complaint does allege 
a causal connection between an antitrust violation and harm 
to the Union and further alleges that the defendants intended 
to cause that harm. As we have indicated, however, the 
mere fact that the claim is literally encompassed by the Clay-
ton Act does not end the inquiry. We are also satisfied that 
an allegation of improper motive, although it may support a 
plaintiff’s damages claim under § 4,* 35 is not a panacea that will 
enable any complaint to withstand a motion to dismiss.36 In-
deed, in McCready, we specifically held: “The availability of 
the § 4 remedy to some person who claims its benefit is not a 
question of the specific intent of the conspirators.” 457 
U. S., at 479.37

ations .... What we do mean by the word ‘proximate’ is, that because of 
convenience, of public policy, of a rough sense of justice, the law arbitrarily 
declines to trace a series of events beyond a certain point”).

35 It is well settled that a defendant’s specific intent may sometimes be 
relevant to the question whether a violation of law has been alleged. See 
United States v. Columbia Steel Co., 334 U. S. 495, 522 (1948). More-
over, there no doubt are cases in which such an allegation would ade-
quately support a plaintiff’s claim under § 4. Of. Handler, supra n. 33, at 
30 (specific intent of defendant to cause injury to a particular class of per-
sons should “ordinarily be dispositive” in creating standing to sue); Lytle & 
Purdue, Antitrust Target Area Under Section 4 of the Clayton Act: Deter-
mination of Standing in Light of the Alleged Antitrust Violation, 25 Am. 
U. L. Rev. 795, 814-816 (1976) (suggesting that standing in a group boy-
cott situation should be based on the purpose of the boycott).

36 See Sherman, supra n. 33, at 389-391, citing Billy Baxter, Inc. v. 
Coca-Cola Co., 431 F. 2d 183, 189 (CA2 1970), cert, denied, 401 U. S. 923 
(1971).

87 In McCready we rejected the contention that, because there was no 
specific intent to harm the plaintiff, her injury was thereby rendered re-
mote. This case presents a different question, but in neither case is the 
motive allegation of controlling importance.
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A number of other factors may be controlling. In this case 
it is appropriate to focus on the nature of the plaintiff’s al-
leged injury. As the legislative history shows, the Sherman 
Act was enacted to assure customers the benefits of price 
competition, and our prior cases have emphasized the central 
interest in protecting the economic freedom of participants in 
the relevant market.38 Last Term in Blue Shield of Virginia 
v. McCready, supra, we identified the relevance of this cen-
tral policy to a determination of the plaintiff’s right to main-
tain an action under § 4. McCready allegéd that she was a 
consumer of psychotherapeutic services and that she had 
been injured by the defendants’ conspiracy to restrain compe-
tition in the market for such services.39 The Court stressed 
the fact that “McCready’s injury was of a type that Congress 
sought to redress in providing a private remedy for violations 
of the antitrust laws.” 457 U. S., at 483, citing Brunswick 
Corp. n . Pueblo Bowl-O-Mat, Inc., 429 U. S. 477, 487-489 
(1977). After noting that her injury “was inextricably inter-
twined with the injury the conspirators sought to inflict on 
psychologists and the psychotherapy market,” 457 U. S., at 
484, the Court concluded that such an injury “falls squarely 
within the area of congressional concern.” Ibid.

38See United States v. Topco Associates, Inc., 405 U. S. 596, 610 (1972) 
(“Antitrust laws in general, and the Sherman Act in particular, are the 
Magna Carta of free enterprise. They are as important to the preserva-
tion of economic freedom and our free-enterprise system as the Bill of 
Rights is to the protection of our fundamental personal freedoms. And 
the freedom guaranteed each and every business, no matter how small, is 
the freedom to compete—to assert with vigor, imagination, devotion, and 
ingenuity whatever economic muscle it can muster”).

39 McCready, a Blue Shield subscriber, alleged that Blue Shield and the 
Neuropsychiatric Society of Virginia, Inc., had unlawfully conspired to re-
strain competition in the market for psychotherapeutic services by provid-
ing insurance coverage only for consumers who patronized psychiatrists, 
not psychologists. McCready obtained services from a psychologist and 
was denied reimbursement.
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In this case, however, the Union was neither a consumer 
nor a competitor in the market in which trade was re-
strained.40 It is not clear whether the Union’s interests 
would be served or disserved by enhanced competition in the 
market. As a general matter, a union’s primary goal is to 
enhance the earnings and improve the working conditions of 
its membership; that goal is not necessarily served, and in-
deed may actually be harmed, by uninhibited competition 
among employers striving to reduce costs in order to obtain a 
competitive advantage over their rivals.41 At common law— 
as well as in the early days of administration of the federal 
antitrust laws—the collective activities of labor unions were 
regarded as a form of conspiracy in restraint of trade.42 Fed-
eral policy has since developed not only a broad labor exemp-
tion from the antitrust laws,43 but also a separate body of 

40 Moreover, it has not even alleged any marketwide restraint of trade. 
The allegedly unlawful conduct involves predatory behavior directed at 
“certain” parties, rather than a claim that output has been curtailed or 
prices enhanced throughout an entire competitive market.

41 In Mine Workers v. Pennington, 381 U. S. 657, 664 (1965), the Court 
recognized that wages lie at the heart of the subjects of mandatory collec-
tive bargaining, and that “the elimination of competition based on wages 
among the employers in the bargaining unit,” which directly benefits the 
union, also has an effect on competition in the product market. See gener-
ally Leslie, Principles of Labor Antitrust, 66 Va. L. Rev. 1183, 1185-1188 
(1980); Winter, Collective Bargaining and Competition: The Application of 
Antitrust Standards to Union Activities, 73 Yale L. J. 14, 17-20, 28-30 
(1963).

42 See, e. g., Coronado Coal Co. v. Mine Workers, 268 U. S. 295, 310 
(1925) (applying Sherman Act to alleged conspiracy by unions involved in 
labor dispute to restrain interstate trade in coal); Loewe v. Lawlor, 208 
U. S. 274 (1908) (applying Sherman Act to boycott by labor organization 
seeking to unionize plaintiff’s hat factory); Cox, Labor and the Antitrust 
Laws—A Preliminary Analysis, 104 U. Pa. L. Rev. 252, 256-262 (1955); 
Meltzer, Labor Unions, Collective Bargaining, and the Antitrust Laws, 32 
U. Chi. L. Rev. 659, 661-666 (1965); Winter, supra n. 41, at 30-38.

“See 29 U. S. C. §52 (statutory labor exemption); Mine Workers v. 
Pennington, supra; Meat Cutters v. Jewel Tea Co., 381 U. S. 676 (1965) 
(nonstatutory exemption). In this case we need not reach petitioner’s con-
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labor law specifically designed to protect and encourage the 
organizational and representational activities of labor unions. 
Set against this background, a union, in its capacity as bar-
gaining representative, will frequently not be part of the 
class the Sherman Act was designed to protect, especially in 
disputes with employers with whom it bargains. In each 
case its alleged injury must be analyzed to determine 
whether it is of the type that the antitrust statute was in-
tended to forestall. See Brunswick Corp. v. Pueblo Bowl-0- 
Mat, Inc., supra, at 487-488. In this case, particularly in 
light of the longstanding collective-bargaining relationship 
between the parties, the Union’s labor-market interests seem 
to predominate, and the Brunswick test is not satisfied.

An additional factor is the directness or indirectness of the 
asserted injury. In this case, the chain of causation between 
the Union’s injury and the alleged restraint in the market for 
construction subcontracts contains several somewhat vaguely 
defined links. According to the complaint, defendants ap-
plied coercion against certain landowners and other contract-
ing parties in order to cause them to divert business from 
certain union contractors to nonunion contractors.44 As a re-

tentions that the alleged activities are within the statutory and nonstatu- 
tory labor exemptions.

44 There is a parallel between these allegations and the claim in Connell 
Construction Co. v. Plumbers & Steamfitters, 421 U. S. 616 (1975). The 
plaintiff in that case, a general building contractor, was coerced by the de-
fendant union into signing an agreement not to deal with nonunion subcon-
tractors. Similarly, in the McCready case, the plaintiff was the direct vic-
tim of unlawful coercion. As the Court noted, “McCready did not yield to 
Blue Shield’s coercive pressure, and bore Blue Shield’s sanction in the form 
of an increase in the net cost of her psychologist’s services.” 457 U. S., at 
483. Her status was thus comparable to that of a contracting or subcon-
tracting firm that refused to yield to the defendants’ coercive practices 
and therefore suffered whatever sanction that coercion imposed. Like 
McCready, and like Connell Construction Co., such a firm could maintain 
an action against the defendants. In contrast, the Union is neither a par-
ticipant in the market for construction contracts or subcontracts nor a di-
rect victim of the defendants’ coercive practices. We therefore need not 
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suit, the Union’s complaint alleges, the Union suffered un-
specified injuries in its “business activities.”45 It is obvious 
that any such injuries were only an indirect result of what-
ever harm may have been suffered by “certain” construction 
contractors and subcontractors.46

If either these firms, or the immediate victims of coercion 
by defendants, have been injured by an antitrust violation, 
their injuries would be direct and, as we held in McCready, 
they would have a right to maintain their own treble-dam-
ages actions against the defendants. An action on their be-
half would encounter none of the conceptual difficulties that 

decide whether the direct victim of a boycott, who suffers a type of injury 
unrelated to antitrust policy, may recover damages when the ultimate pur-
pose of the boycott is to restrain competition in the relevant economic 
market.

45 Its brief merely echoes the Court of Appeals’ description of its allega-
tions: “the Unions have been injured in their business, i. e., organizing car-
pentry industry employees, negotiating and policing collective bargaining 
agreements, and securing jobs for their members.” Brief for Respondents 
25-26.

““Because of the absence of specific allegations, we can only speculate 
about the specific components of the Union’s claim. If the Union asserts 
that its attempts to organize previously nonunion firms have been frus-
trated because nonunion firms wish to continue to obtain business from 
those subjected to coercion by the defendants, its harm stems most directly 
from the conduct of persons who are not victims of the conspiracy. See 
n. 14, supra. If the Union claims that dues payments were adversely af-
fected because employees had less incentive to join the Union in light of 
expanding nonunion job opportunities, its damage is more remote than the 
harm allegedly suffered by unionized subcontractors. The same is true if 
the Union contends that revenues from dues payments declined because its 
members lost jobs or wages because their unionized employers lost busi-
ness. That harm, moreover, is even more indirect than the already indi-
rect injury to its members, yet a number of decisions have denied stand-
ing to employees with merely derivative injuries. See, e. g., Pitchford v. 
PE PI, Inc., 531 F. 2d 92, 97 (CA3), cert, denied, 426 U. S. 935 (1976); 
Contreras v. Grower Shipper Vegetable Assn., 484 F. 2d 1346 (CA9 1973), 
cert, denied, 415 U. S. 932 (1974); Reibert v. Atlantic Richfield Co., 471 F. 
2d 727 (CAIO), cert, denied, 411 U. S. 938 (1973). But see Nichols n . 
Spencer Int’l Press, Inc., 371 F. 2d 332, 334 (CA7 1967).
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encumber the Union’s claim.47 The existence of an identifi-
able class of persons whose self-interest would normally moti-
vate them to vindicate the public interest in antitrust en-
forcement diminishes the justification for allowing a more 
remote party such as the Union to perform the office of a pri-
vate attorney general.48 Denying the Union a remedy on the 
basis of its allegations in this case is not likely to leave a sig-
nificant antitrust violation undetected or unremedied.

Partly because it is indirect, and partly because the alleged 
effects on the Union may have been produced by independent 
factors, the Union’s damages claim is also highly specula-
tive. There is, for example, no allegation that any collective-
bargaining agreement was terminated as a result of the coer-
cion, no allegation that the aggregate share of the contracting 
market controlled by union firms has diminished, no allega-
tion that the number of employed union members has declined, 
and no allegation that the Union’s revenues in the form of 
dues or initiation fees have decreased. Moreover, although 
coercion against certain firms is alleged, there is no assertion 
that any such firm was prevented from doing business with 
any union firms or that any firm or group of firms was sub-
jected to a complete boycott. See nn. 9, 15, and 16, supra.

" Indeed, if there is substance to the Union’s claim, it is difficult to un-
derstand why these direct victims of the conspiracy have not asserted any 
claim in their own right. The Union’s suggested explanations of this fact 
tend to shed doubt on the proposition that these “victims” were actually 
harmed at all.
“Many unionized firms will respond to the alleged boycott ... by setting 
up double-breasted operations or shifting more of their resources to the 
non-unionized part of their operations when double-breasted operations al-
ready exist. In this manner, unionized subcontractors can avoid losing 
any business and, as a result, these subcontractors will not ‘possess the 
classic economic incentive to file suit.’ Alternatively, unionized subcon-
tractors may simply not renew the collective bargaining agreement when it 
expires.” Brief for Respondents 49 (citation omitted).

48 Cf. Blue Chip Stamps v. Manor Drug Stores, 421 U. S. 723, 739-748 
(1975) (purchaser-seller limitation on actions under § 10(b) of Securities Ex-
change Act of 1934).
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Other than the alleged injuries flowing from breaches of the 
collective-bargaining agreements—injuries that would be re-
mediable under other laws—nothing but speculation informs 
the Union’s claim of injury by reason of the alleged unlawful 
coercion. Yet, as we have recently reiterated, it is appropri-
ate for § 4 purposes “to consider whether a claim rests at bot-
tom on some abstract conception or speculative measure of 
harm.” Blue Shield of Virginia v. McCready, 457 U. S., at 
475, n. 11, citing Hawaii v. Standard Oil Co., 405 U. S., at 
262-263, n. 14.49

The indirectness of the alleged injury also implicates the 
strong interest, identified in our prior cases, in keeping the 
scope of complex antitrust trials within judicially manageable 
limits.50 These cases have stressed the importance of avoid-

49 We expressly noted in McCready:
“[O]ur cautious approach to speculative, abstract, or impractical damages 
theories has no application to McCready’s suit. The nature of her injury is 
easily stated: As the result of an unlawful boycott, Blue Shield failed to pay 
the cost she incurred for the services of a psychologist. Her damages 
were fixed by the plan contract and, as the Court of Appeals observed, 
they could be ‘ascertained to the penny.’” 457 U. S., at 475-476, n. 11.

80 This interest was also identified in the legislative debates preceding the 
enactment of the Sherman Act. Speaking in opposition to a proposed 
amendment that might have complicated the procedures in private actions, 
Senator Edmunds said:

“Therefore I say as to the suggested amendment of my friend from Mis-
sissippi—and I repeat it in all earnestness—that if I were a lobbyist and 
wanted to entangle this business, I should provide that everybody might 
sue everybody else in one common suit and have a regular pot-pourri of the 
affair, as his amendment proposes, and leave it to the lawyers of the trust 
to have an interminable litigation in respect of the proper parties, whether 
their interests were common or diverse or how they were affected, and 
take twenty years in order to get a result as to a single one of them. The 
Judiciary Committee did not think it wise to do that sort of thing, because 
we were in earnest about the business, as I know my friend is.” 21 Cong. 
Rec. 3148 (1890).

See also id., at 3149 (remarks of Senator Morgan opposing same amend-
ment: “There is as much harm in trying to do too much as there is in not
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ing either the risk of duplicate recoveries on the one hand, or 
the danger of complex apportionment of damages on the 
other. Thus, in Hanover Shoe, Inc. v. United Shoe Machin-
ery Corp., 392 U. S. 481 (1968), we refused to allow the de-
fendants to discount the plaintiffs’ damages claim to the ex-
tent that overcharges had been passed on to the plaintiffs’ 
customers. We noted that any attempt to ascertain dam-
ages with such precision “would often require additional long 
and complicated proceedings involving massive evidence and 
complicated theories.” Id., at 493. In Illinois Brick Co. v. 
Illinois, 431 U. S. 720 (1977), we held that treble damages 
could not be recovered by indirect purchasers of concrete 
blocks who had paid an enhanced price because their suppli-
ers had been victimized by a price-fixing conspiracy. We 
observed that potential plaintiffs at each level in the distri-
bution chain would be in a position to assert conflicting claims 
to a common fund, the amount of the alleged overcharge, 
thereby creating the danger of multiple liability for the fund 
and prejudice to absent plaintiffs.

“Permitting the use of pass-on theories under § 4 es-
sentially would transform treble-damages actions into 
massive efforts to apportion the recovery among all 
potential plaintiffs that could have absorbed part of 
the overcharge—from direct purchasers to middlemen 
to ultimate consumers. However appealing this attempt 
to allocate the overcharge might seem in theory, it 
would add whole new dimensions of complexity to treble-
damages suits and seriously undermine their effective-
ness.” Id., at 737-738.

The same concerns should guide us in determining whether 
the Union is a proper plaintiff under §4 of the Clayton Act.61
trying to do anything, and I think we have stopped at about the proper line 
in this bill, and I shall support it just as it is”).

81 We pointed out in McCready, 457 U. S., at 475, n. 11:
“If there is a subordinate theme to our opinions in Hawaii and Illinois 
Brick, it is that the feasibility and consequences of implementing particular
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As the Court wrote in Illinois Brick, massive and complex 
damages litigation not only burdens the courts, but also un-
dermines the effectiveness of treble-damages suits. Id., at 
745. In this case, if the Union’s complaint asserts a claim for 
damages under § 4, the District Court would face problems of 
identifying damages and apportioning them among directly 
victimized contractors and subcontractors and indirectly af-
fected employees and union entities. It would be necessary 
to determine to what extent the coerced firms diverted busi-
ness away from union subcontractors, and then to what ex-
tent those subcontractors absorbed the damage to their busi-
nesses or passed it on to employees by reducing the work 
force or cutting hours or wages. In turn it would be neces-
sary to ascertain the extent to which the affected employees 
absorbed their losses and continued to pay union dues.* 52

We conclude, therefore, that the Union’s allegations of con-
sequential harm resulting from a violation of the antitrust 
laws, although buttressed by an allegation of intent to harm 
the Union, are insufficient as a matter of law. Other rele-
vant factors—the nature of the Union’s injury, the tenuous 
and speculative character of the relationship between the al-
leged antitrust violation and the Union’s alleged injury, the 
potential for duplicative recovery or complex apportionment 
of damages, and the existence of more direct victims of the 
alleged conspiracy—weigh heavily against judicial enforce-
ment of the Union’s antitrust claim. Accordingly, we hold 
that, based on the allegations of this complaint, the District 

damages theories may, in certain limited circumstances, be considered in 
determining who is entitled to prosecute an action brought under § 4. . . . 
Thus we recognized that the task of disentangling overlapping damages 
claims is not lightly to be imposed upon potential antitrust litigants, or 
upon the judicial system.”

52 Although the policy against duplicative recoveries may not apply to the 
other type of harm asserted in the Union’s brief—reduction in its ability to 
persuade nonunion contractors to enter into union agreements—the re-
mote and obviously speculative character of that harm is plainly sufficient 
to place it beyond the reach of § 4. See n. 46, supra.
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Court was correct in concluding that the Union is not a per-
son injured by reason of a violation of the antitrust laws 
within the meaning of § 4 of the Clayton Act. The judgment 
of the Court of Appeals is reversed.

It is so ordered.
Justi ce  Mars hall , dissenting.
Section 4 of the Clayton Act provides that a damages action 

may be brought under the antitrust laws by “[a]ny person 
who [has been] injured in his business or property by reason 
of anything forbidden in the antitrust laws.” 15 U. S. C. 
§ 15 (emphasis added). Despite the absence of an “articula-
ble consideration of statutory policy” supporting the denial of 
standing, Blue Shield of Virginia v. McCready, 457 U. S. 
465, 473 (1982), the Court today holds that the intended vic-
tim of a restraint of trade does not constitute a “person who 
[has been] injured in his business or property by reason of 
anything forbidden in the antitrust laws.” Because I believe 
that this decision imposes an unwarranted judge-made limita-
tion on the antitrust laws, I respectfully dissent.

Congress’ adoption of the broad language of § 4 was not ac-
cidental. As this Court observed in Pfizer Inc. n . India, 434 
U. S. 308, 312 (1978): “Congress used the phrase ‘any person’ 
intending it to have its naturally broad and inclusive mean-
ing. There was no mention in the floor debates of any more 
restrictive definition.” Only last Term we emphasized that 
the all-encompassing language of § 4 “reflects Congress’ ‘ex-
pansive remedial purpose’ in enacting § 4: Congress sought to 
create a private enforcement mechanism that would deter 
violators and deprive them of the fruits of their illegal 
actions, and would provide ample compensation to the vic-
tims of antitrust violations.” Blue Shield of Virginia v. 
McCready, supra, at 472, quoting Pfizer Inc. v. India, 
supra, at 313-314.

In keeping with the inclusive language and remedial pur-
poses of §4, this Court has “refused to engraft artificial limi-
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tations on the §4 remedy.” Blue Shield of Virginia v. 
McCready, supra, at 472 (footnote omitted).1 Thus, for ex-
ample, in Pfizer Inc. v. India, the Court held that the statu-
tory phrase “any person” is broad enough to encompass a for-
eign sovereign. In Reiter v. Sonotone Corp., 442 U. S. 330 
(1979), the Court likewise adopted an expansive reading of 
the statutory term “property,” ruling that a consumer who 
pays a higher price as a result of a price-fixing conspiracy has 
sustained an injury to his “property” and therefore has stand-
ing to sue under § 4.

The plaintiff unions fit comfortably within the language of 
§ 4. The complaint alleges that plaintiffs suffered injury as a 
result of a restraint of trade that was “designed to weaken 
and destroy plaintiffs and each of them.” Complaint 5126. 
The Court does not suggest that a union is not a “person” 
within the meaning of § 4, or that plaintiffs cannot prove in-
jury to their “business or property.” Moreover, it would re-
quire a strained reading of § 4 to conclude that a party that an 
antitrust violation was aimed at cannot prove that it suffered 
injury “by reason of” an antitrust violation.

Far from supporting the Court’s conclusion, ante, at 
531-533, the common-law background of the antitrust laws 
highlights the anomaly of denying a remedy to the intended 
victim of unlawful conduct. Since antitrust violations are es-
sentially “tortious acts,” Bigelow v. RKO Radio Pictures, 
Inc., 327 U. S. 251, 264 (1946),* 2 the most apt analogy is to 
the common law of torts. Although many legal battles have 
been fought over the extent of tort liability for remote conse-

*Cf. Radovich v. National Football League, 352 U. S. 445, 453-454 
(1957) (given Congress’ determination that the activities prohibited by the 
antitrust laws are “injurious to the public” and its creation of “sanctions 
allowing private enforcement of the antitrust laws by an aggrieved party,” 
“this Court should not add requirements to burden the private litigant be-
yond what is specifically set forth by Congress in those laws”).

2 See Karseal Corp. v. Richfield Oil Corp., 221 F. 2d 358, 363 (CA9 
1955) (antitrust action is basically a suit to recover “for a tort”).
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quences of negligent conduct, it has always been assumed 
that the victim of an intentional tort can recover from the 
tortfeasor if he proves that the tortious conduct was a cause- 
in-fact of his injuries. An inquiry into proximate cause has 
traditionally been deemed unnecessary in suits against inten-
tional tortfeasors.3 For example, if one party makes false 
representations to another, intending them to be communi-
cated to a third party and acted upon to his detriment, the 
third party can bring an action for misrepresentation against 
the originator of the false information if he suffers injury as a 
result.4 Indeed, in many situations the common law holds

3 See Restatement of Torts § 279 (1934) (“If the actor’s conduct is in-
tended by him to bring about bodily harm to another which the actor is not 
privileged to inflict, it is the legal cause of any bodily harm of the type in-
tended by him which it is a substantial factor in bringing about”); id., Com-
ment c (“There are no rules which relieve the actor from liability because of 
the manner in which his conduct has resulted in the injury such as there are 
where the liability of a negligent actor is in question. Therefore, the fact 
that the actor’s conduct becomes effective in harm only through the inter-
vention of new and independent forces for which the actor is not responsi-
ble is of no importance”) (citations omitted); id., § 280 (same rule applies to 
conduct intended to cause harm other than bodily harm); Seidel v. 
Greenberg, 108 N. J. Super. 248, 261-269, 260 A. 2d 863, 871-876 (1969); 
Derosier v. New England Tel. & Tel. Co., 81 N. H. 451, 464, 130 A. 145, 
152 (1925) (“For an intended injury the law is astute to discover even very 
remote causation”).

The Court’s reliance on Sutherland’s treatise on damages is misplaced. 
Ante, at 532-533, n. 25. Although Sutherland stated as a general proposi-
tion that a defendant is not liable to a plaintiff for injuries suffered as a 
result of the defendant’s conduct with respect to a third party, he distin-
guished cases in which “the wrongful act is willful for that purpose,” by 
which he presumably meant cases in which the defendant intended to in-
jure the plaintiff. 1 J. Sutherland, Law of Damages 55 (1882) (footnote 
omitted). In the examples given by Sutherland and cited by the Court, 
there is no suggestion that the defendants intended to inflict injury upon 
the plaintiffs.

4 See, e. g., Watson v. Crandall, 7 Mo. App. 233 (1879), aff’d, 78 Mo. 
583 (1883); Campbell v. Gooch, 131 Kan. 456, 292 P. 752 (1930). See gen-
erally Prosser, Misrepresentation and Third Persons, 19 Vand. L. Rev. 
231, 240-242 (1966).
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an intentional tortfeasor liable even for the unforeseeable 
consequences of his conduct.5 I am not aware of any cases 
exonerating an intentional tortfeasor from responsibility for 
the intended consequences of his actions merely because he 
inflicted harm upon his victim indirectly rather than directly.

This case does not implicate the sort of “articulable consid-
eration of statutory policy” which we have deemed necessary 
to deny standing to a party encompassed by the language 
of §4. Blue Shield of Virginia v. McCready, 457 U. S., at 
473. In Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 
U. S. 477 (1977), we denied standing to parties that suffered 
injury because an illegal acquisition prevented them from 
reaping profits that they would have reaped had the acquired 
firms been permitted to fail. We reasoned that permitting 
recovery for “the profits [plaintiffs] would have realized had 
competition been reduced” would be “inimical” to the pur-
poses of the antitrust laws, id., at 488, since plaintiffs’ inju-
ries did not “reflect the anticompetitive effect either of the 
violation or of anticompetitive acts made possible by the vi-
olation,” id., at 489. This consideration of statutory policy is 
not applicable here, for plaintiffs allege that they suffered in-
jury as a result of the defendants’ efforts to coerce and induce 
letters of construction contracts and others to deal with non-
union carpentry firms solely because of their nonunion status. 
If plaintiffs prove their allegations, they will prove that they 
suffered harm attributable to the anticompetitive conse-
quences of the defendants’ restraint of trade.

Nor does the present case implicate the consideration of 
statutory policy underlying this Court’s decisions in Illinois 
Brick Co. v. Illinois, 431 U. S. 720 (1977), and Hawaii v. 
Standard Oil Co., 405 U. S. 251 (1972). Critical to the de-
nial of standing in those cases was the risk of duplicative re-
covery that would have been created by affording the plain-

5 See, e. g., W. Prosser, Law of Torts 32-33 (4th ed. 1971) (doctrine of 
transferred intent); id., at 67-68 (trespasser is responsible for unforesee-
able consequences of his trespass).
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tiffs standing.6 In Illinois Brick the Court held that an 
indirect purchaser has no standing to sue a seller on the the-
ory that overcharges paid to the seller by a direct purchaser 
were passed on to the indirect purchaser. 431 U. S., at 
730-731. If the Court had held in Illinois Brick that the in-
direct purchaser has standing, sellers would have faced the 
prospect of two treble-damages actions based on the same 
overcharges. Hanover Shoe, Inc. v. United Shoe Machin-
ery Corp., 392 U. S. 481 (1968), had established that a direct 
purchaser can sue a seller for the entire amount of the seller’s 
overcharges, and that the seller cannot assert as a defense 
that the direct purchaser passed the overcharges through to 
its customers (the indirect purchasers). Similarly, in Ha-
waii v. Standard Oil Co., where the State of Hawaii sought 
to recover for financial harm allegedly suffered by the gen-
eral economy of the State, the Court denied standing because 
“[a] large and ultimately indeterminable part of the injury to 
the ‘general economy,’ as it is measured by economists, is no 
more than a reflection of injuries to the ‘business or property’ 
of consumers, for which they may recover themselves under 
§4.” 405 U. S., at 264.7

There is no risk of double recovery here. The plaintiff 
unions seek recovery for injuries distinct from those that 
other parties may have suffered. One such distinct injury

6 See Blue Shield of Virginia v. McCready, 457 U. S. 465, 474-475 
(1982) (noting that Illinois Brick and Hawaii v. Standard Oil Co. “focused 
on the risk of duplicative recovery engendered by allowing every person 
along a chain of distribution to claim damages arising from a single transac-
tion that violated the antitrust laws”).

7 Significantly, the risk of duplicative recovery that the Court relied on 
in both Illinois Brick and Hawaii v. Standard Oil Co. is not simply a judi-
cially invented reason for restricting the broad scope of § 4. Permitting 
two recoveries based on the very same injuries would be contrary to the 
basic statutory scheme governing damages actions, for the result would be 
to subject antitrust defendants to sextuple-damages awards rather than 
the treble-damages awards that Congress contemplated. See 2 P. Areeda 
& D. Turner, Antitrust Law § 337d (1978).
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plaintiffs may have suffered is a decrease in union dues 
resulting from a reduction in work available to union mem-
bers. In addition to regular dues, it is not uncommon for em-
ployees to pay periodic dues representing a percentage of 
their wages. See R. Gorman, Basic Text on Labor Law 650 
(1976).8 If union members lost work as a result of the al-
leged restraint of trade, their wages and thus the dues col-
lected by the plaintiff unions may have been reduced.

Any recovery of lost dues by the plaintiff unions would not 
duplicate recoveries that might be obtained by either union-
ized carpentry firms or employees of those firms. A recov-
ery of lost dues by a union would not duplicate a recovery for 
lost profits that might be obtained by a firm for which union 
members worked, for union dues are not an element of a 
firm’s profits. Nor would a recovery of lost dues by a union 
duplicate recoveries of lost wages that employees might ob-
tain. Although periodic union dues are based on a percent-
age of wages, there would be no double recovery because 
union dues would be subtracted from lost wages in calculat-
ing the employees’ damages. The Hanover Shoe rule bar-
ring the assertion of a “pass-through” defense would not pre-
vent subtraction of union dues from wages in determining the 
employees’ damages. The Hanover Shoe rule was designed 
to avoid the “additional long and complicated proceedings 
involving massive evidence and complicated theories” that 
would be required to determine the extent to which price 
overcharges were passed through to an indirect purchaser. 
392 U. S., at 493. In sharp contrast, where union dues are a 
percentage of wages, there is no difficulty in determining the 
amount of dues that a union lost as a result of a reduction in 
the wages earned by union members.

8 Since we have only the pleadings before us, we do not know how the 
plaintiff unions collect their dues. However, plaintiffs are entitled to sur-
vive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) if 
there is any set of facts that, if proved at trial, would entitle them to 
recover.



552 OCTOBER TERM, 1982

Mars ha ll , J., dissenting 459 U. S.

I recognize that it may not be easy to ascertain to what 
extent any reduction in union dues was attributable to the 
defendants’ conduct. But our cases make it clear that “[i]f 
there is sufficient evidence in the record to support an infer-
ence of causation, the ultimate conclusion as to what the evi-
dence proves is for the jury.” Perkins v. Standard Oil Co., 
395 U. S. 642, 648 (1969) (reinstating jury verdict based on 
injury indirectly caused by price discrimination in violation of 
the Robinson-Patman Act). Insofar as the amount of dam-
ages is concerned, an antitrust plaintiff need only provide a 
reasonable estimate of the damages stemming from an anti-
trust violation. See Bigelow v. RKO Radio Pictures, Inc., 
327 U. S., at 266. ‘“Difficulty of ascertainment is no longer 
confused with right of recovery,”’ id., at 265, quoting Story 
Parchment Co. v. Paterson Co., 282 U. S. 555, 566 (1931), 
and “[t]he most elementary conceptions of justice and public 
policy require that the wrongdoer shall bear the risk of the 
uncertainty which his own wrong has created,” 327 U. S., 
at 265.

Any concern the Court may have that the plaintiffs cannot 
prove their case does not justify throwing them out of court 
solely on the basis of the pleadings. If, during discovery, it 
becomes apparent that plaintiffs cannot establish a reason-
able inference of causation or cannot provide evidence sup-
porting a rational estimate of damages, they will be vulner-
able to a motion for summary judgment. Dismissal for 
failure to state a claim is too crude a procedural device to be 
used to vindicate the “interest ... in keeping the scope of 
complex antitrust trials within judicially manageable limits.” 
Ante, at 543.
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No. 81-1453. Argued December 8, 1982—Decided February 22, 1983

A South Dakota statute permits a person suspected of driving while intoxi-
cated to refuse to submit to a blood-alcohol test, but authorizes revoca-
tion of the driver’s license of a person so refusing the test and permits 
such refusal to be used against him at trial. When respondent was ar-
rested by police officers in South Dakota for driving while intoxicated, 
the officers asked him to submit to a blood-alcohol test and warned him 
that he could lose his license if he refused but did not warn him that the 
refusal could be used against him at trial. Respondent refused to take 
the test. The South Dakota trial court granted respondent’s motion to 
suppress all evidence of his refusal to take the blood-alcohol test. The 
South Dakota Supreme Court affirmed on the ground that the statute 
allowing introduction of evidence of the refusal violated the privilege 
against self-incrimination.

Held:
1. The admission into evidence of a defendant’s refusal to submit to a 

blood-alcohol test does not offend his Fifth Amendment right against 
self-incrimination. A refusal to take such a test, after a police officer 
has lawfully requested it, is not an act coerced by the officer, and thus is 
not protected by the privilege against self-incrimination. The offer of 
taking the test is clearly legitimate and becomes no less legitimate when 
the State offers a second option of refusing the test, with the attendant 
penalties for making that choice. Pp. 558-564.

2. It would not be fundamentally unfair in violation of due process to 
use respondent’s refusal to take the blood-alcohol test as evidence of 
guilt, even though the police failed to warn him that the refusal could be 
used against him at trial. Doyle v. Ohio, 426 U. S. 610, distinguished. 
Such failure to warn was not the sort of implicit promise to forgo use of 
evidence that would unfairly “trick” respondent if the evidence were 
later offered against him at trial. Pp. 564-566.

312 N. W. 2d 723, reversed and remanded.

O’Con no r , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Brenna n , Whit e , Bla ckmu n , Powel l , and Rehn qui st , JJ., 
joined. Ste ven s , J., filed a dissenting opinion, in which Mars ha ll , J., 
joined, post, p. 566.
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Mark V. Meierhenry, Attorney General of South Dakota, 
argued the cause for petitioner. With him on the briefs was 
Mark Smith, Assistant Attorney General.

David R. Gienapp argued the cause and filed a brief for 
respondent.*

Justic e  O’Connor  delivered the opinion of the Court.
Schmerber v. California, 384 U. S. 757 (1966), held that a 

State could force a defendant to submit to a blood-alcohol test 
without violating the defendant’s Fifth Amendment right 
against self-incrimination. We now address a question left 
open in Schmerber, supra, at 765, n. 9, and hold that the 
admission into evidence of a defendant’s refusal to submit 
to such a test likewise does not offend the right against 
self-incrimination.

I
Two Madison, South Dakota, police officers stopped re-

spondent’s car after they saw him fail to stop at a stop sign. 
The officers asked respondent for his driver’s license and 
asked him to get out of the car. As he left the car, respond-
ent staggered and fell against the car to support himself. 

*Briefs of amici curiae urging reversal were filed for the State of Indi-
ana et al. by Linley E. Pearson, Attorney General of Indiana, and Palmer 
K. Ward, Deputy Attorney General, by Donald M. Bouton, Acting Attor-
ney General of the Virgin Islands, and by the Attorneys General for their 
respective States as follows: Charles A. Graddick of Alabama, Wilson L. 
Condon, of Alaska, Jim Smith of Florida, Tany S. Hong of Hawaii, Tyrone 
C. Fahner of Illinois, Robert T. Stephan of Kansas, William J. Guste, Jr., 
of Louisiana, James E. Tierney of Maine, Warren R. Spannaus of Minne-
sota, John D. Ashcroft of Missouri, Michael T. Greeley of Montana, Robert 
Abrams of New York, Rufus L. Edmisten of North Carolina, William J. 
Brown of Ohio, David Frohnmayer of Oregon, LeRoy S. Zimmerman of 
Pennsylvania, Daniel R. McLeod of South Carolina, William M. Leech, Jr., 
of Tennessee, John J. Easton of Vermont, Chauncey H. Browning 
of West Virginia, Bronson C. La Follette of Wisconsin, and Steven F. 
Freudenthal of Wyoming; for Mothers Against Drunk Drivers, Inc., by 
Hartley T. Hansen; and for the Texas District and County Attorneys As-
sociation et al. by David Crump.



SOUTH DAKOTA v. NEVILLE 555

553 Opinion of the Court

The officers smelled alcohol on his breath. Respondent did 
not have a driver’s license, and informed the officers that it 
was revoked after a previous driving-while-intoxicated con-
viction. The officers asked respondent to touch his finger to 
his nose and to walk a straight line. When respondent failed 
these field sobriety tests, he was placed under arrest and 
read his Miranda rights.1 Respondent acknowledged that 
he understood his rights and agreed to talk without a lawyer 
present. App. 11. Reading from a printed card, the offi-
cers then asked respondent to submit to a blood-alcohol test 
and warned him that he could lose his license if he refused.1 2 
Respondent refused to take the test, stating “I’m too drunk, 
I won’t pass the test.” The officers again read the request to 

1 The officer read the Miranda warning from a printed card. He read: 
“You have the right to remain silent. You don’t have to talk to me unless 
you want to do so. If you want to talk to me I must advise you whatever 
you say can and will be used as evidence against you in court. You have 
the right to confer with a lawyer, and to have a lawyer present with you 
while you’re being questioned. If you want a lawyer but are unable to pay 
for one, a lawyer will be appointed to represent you free of any cost to you. 
Knowing these rights, do you want to talk to me without having a lawyer 
present? You may stop talking to me at any time. You may also demand 
a lawyer at any time.” App. 8. See Miranda v. Arizona, 384 U. S. 436, 
467-473 (1966).

2 The card read: “I have arrested you for driving or being in actual phys-
ical control of a vehicle while under the influence of alcohol or drugs, a vi-
olation of S. D. C. L. 32-23-1. I request that you submit to a chemical 
test of your blood to determine your blood alcohol concentration. You 
have the right to refuse to submit to such a test and if you do refuse no test 
will be given. You have the right to a chemical test by a person of your 
own choosing at your own expense in addition to the test I have requested. 
You have the right to know the results of any chemical test. If you refuse 
the test I have requested, your driver’s license and any non-residence 
driving privilege may be revoked for one year after an opportunity to ap-
pear before a hearing officer to determine if your driver’s license or non-
residence driving privilege shall be revoked. If your driver’s license or 
non-residence driving privileges are revoked by the hearing officer, you have 
the right to appeal to Circuit Court. Do you understand what I told you? 
Do you wish to submit to the chemical test I have requested?” App. 8-10.
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submit to a test, and then took respondent to the police sta-
tion, where they read the request to submit a third time. 
Respondent continued to refuse to take the test, again saying 
he was too drunk to pass it.3

South Dakota law specifically declares that refusal to sub-
mit to a blood-alcohol test “may be admissible into evidence 
at the trial.” S. D. Comp. Laws Ann. §32-23-10.1 (Supp. 
1982).4 * Nevertheless, respondent sought to suppress all ev-
idence of his refusal to take the blood-alcohol test. The Cir-
cuit Court granted the suppression motion for three reasons: 
the South Dakota statute allowing evidence of refusal vio-
lated respondent’s federal constitutional rights; the officers 
failed to advise respondent that the refusal could be used 
against him at trial; and the refusal was irrelevant to the 
issues before the court. The State appealed from the en-
tire order. The South Dakota Supreme Court affirmed the 
suppression of the act of refusal on the grounds that §32- 
23-10.1, which allows the introduction of this evidence, vio-
lated the federal and state privilege against self-incrimina-
tion.6 312 N. W. 2d 723 (1981). The court reasoned that 

8 Responding to other questions, respondent informed the officers that 
he had been drinking “close to one case” by himself at home, and that his 
last drink was “about ten minutes ago.” Tr. of Preliminary Hearing 8.

4 South Dakota Comp. Laws Ann. §19-13-28.1 (Supp. 1982) likewise
declares that, notwithstanding the general rule in South Dakota that the 
claim of a privilege is not a proper subject of comment by judge or counsel, 
evidence of refusal to submit to a chemical analysis of blood, urine, breath, 
or other bodily substance “is admissible into evidence” at a trial for driving 
under the influence of alcohol. A person “may not claim privilege against 
self-incrimination with regard to admission of refusal to submit to chemical 
analysis.” Ibid.

6 As Jus tice  Ste ve ns  emphasizes, post, at 567, the South Dakota 
Supreme Court clearly held that the statute violated the State as well as 
Federal Constitution. Although this would be an adequate state ground 
for decision, we do not read the opinion as resting on an independent state 
ground. Rather, we think the court determined that admission of this evi-
dence violated the Fifth Amendment privilege against self-incrimination, 
and then concluded without further analysis that the state privilege was
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the refusal was a communicative act involving respondent’s 
testimonial capacities and that the State compelled this com-
munication by forcing respondent “‘to choose between sub-
mitting to a perhaps unpleasant examination and producing

violated as well. In reaching its holding, the court first analyzed our 
decisions in Schmerber v. California, 384 U. S. 757 (1966), and Miranda v. 
Arizona, supra. The court then described the issue for its review as being 
“[t]o determine whether the Fifth Amendment privilege against self-
incrimination applies to refusal evidence,” 312 N. W. 2d 723, 725 (1981) 
(emphasis added), and later asked “whether this testimonial evidence was 
compelled for purposes of applying the Fifth Amendment standard,” id., at 
726 (emphasis added). The cases relied on by the court to resolve these 
issues analyze the federal privilege against self-incrimination.

The analysis of the court below was remarkably similar to that of the 
state-court opinion reviewed in Delaware v. Prouse, 440 U. S. 648, 651- 
653 (1979). That state-court opinion analyzed various decisions interpret-
ing the Federal Constitution, concluded that the Fourth Amendment vio-
lated the police procedure at issue there, and then summarily held that the 
State Constitution was therefore also infringed. As we characterized 
their analysis, every police practice found to violate the Fourth Amend-
ment would, without further analysis, be held to be contrary to the State 
Constitution as well. In such a situation, we concluded, this Court has ju-
risdiction to review the federal constitutional issue decided below.

Just ice  Stev ens , while expressing general dissatisfaction with Prouse, 
attempts to distinguish it by noting that the state court there had said the 
State and Federal Constitutions are “ ‘substantially similar’ and that ‘a vi-
olation of the latter is necessarily a violation of the former.’ ” Post, at 571, 
n. 7. But the South Dakota Supreme Court made virtually identical state-
ments. In a footnote, the court recognized the textual difference between 
the federal and state constitutional privileges against self-incrimination, 
but noted that this Court in Schmerber had interpreted the Fifth Amend-
ment prohibition “in light of the more liberal definition of ‘evidence’ as used 
in our state constitution.” 312 N. W. 2d, at 726, n. Therefore, the court 
concluded, “[s]ince the Fifth Amendment of the U. S. Constitution is broad 
enough to exclude this evidence, there is no need to draw a distinction at 
this time between S. D. Const. Art. VI, §9 and the Fifth Amendment of 
the U. S. Constitution.” Ibid. The court could not have stated more 
clearly that it simply assumed that any violation of the Fifth Amendment 
privilege also violated, without further analysis, the state privilege. This 
was precisely the reasoning we found sufficient in Prouse to give us juris-
diction to hear the case and decide the federal constitutional issue.
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testimonial evidence against himself/” id., at 726 (quoting 
State v. Andrews, 297 Minn. 260, 262, 212 N. W. 2d 863, 864 
(1973), cert, denied, 419 U. S. 881 (1974)).6

Since other jurisdictions have found no Fifth Amendment 
violation from the admission of evidence of refusal to submit 
to blood-alcohol tests,7 we granted certiorari to resolve the 
conflict. 456 U. S. 971 (1982).

II
The situation underlying this case—that of the drunk 

driver—occurs with tragic frequency on our Nation’s high-
ways. The carnage caused by drunk drivers is well docu-
mented and needs no detailed recitation here. This Court, 
although not having the daily contact with the problem that 
the state courts have, has repeatedly lamented the tragedy. 
See Breithaupt v. Abram, 352 U. S. 432, 439 (1957) (“The in-
creasing slaughter on our highways, most of which should be 
avoidable, now reaches the astounding figures only heard of 
on the battlefield”); Tate v. Short, 401 U. S. 395, 401 (1971) 
(Blac km un , J., concurring) (deploring “traffic irresponsibil-
ity and the frightful carnage it spews upon our highways”); 
Perez v. Campbell, 402 U. S. 637, 657, 672 (1971) (Black -
mun , J., concurring) (footnote omitted) (“The slaughter on 
the highways of this Nation exceeds the death toll of all our 

6 The South Dakota Supreme Court also remanded for a determination 
whether respondent’s statement that he was too drunk to pass the test was 
made after a voluntary waiver of his right to remain silent. As yet, of 
course, there has been no final judgment in this case. This Court never-
theless has jurisdiction under 28 U. S. C. § 1257(3) to review the federal 
constitutional issue which has been finally determined, because if the State 
ultimately prevails at trial, the federal issue will be mooted; and if the 
State loses at trial, governing state law, S. D. Comp. Laws Ann. 
§§ 23A-32-4 and 23A-32-5 (1979), prevents it from again presenting the 
federal claim for review. See California v. Stewart (decided with 
Miranda v. Arizona, 384 U. S. 436, 498, n. 71 (1966)); Cox Broadcasting 
Corp. v. Cohn, 420 U. S. 469, 481 (1975).

7 See, e. g., cases cited in nn. 11 and 13, infra.
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wars”); Mackey n . Montrym, 443 U. S. 1, 17-19 (1979) (rec-
ognizing the “compelling interest in highway safety”).

As part of its program to deter drinkers from driving, 
South Dakota has enacted an “implied consent” law. S. D. 
Comp. Laws Ann. § 32-23-10 (Supp. 1982). This statute de-
clares that any person operating a vehicle in South Dakota is 
deemed to have consented to a chemical test of the alcoholic 
content of his blood if arrested for driving while intoxicated. 
In Schmerber v. California, 384 U. S. 757 (1966), this Court 
upheld a state-compelled blood test against a claim that it in-
fringed the Fifth Amendment right against self-incrimina- 
tion, made applicable to the States through the Fourteenth 
Amendment.8 We recognized that a coerced blood test 
infringed to some degree the “inviolability of the human 
personality” and the “requirement that the State procure the 
evidence against an accused ‘by its own independent labors,’ ” 
but noted the privilege has never been given the full scope 
suggested by the values it helps to protect. Id., at 762. We 
therefore held that the privilege bars the State only from 
compelling “communications” or “testimony.” Since a blood 
test was “physical or real” evidence rather than testimonial 
evidence, we found it unprotected by the Fifth Amendment 
privilege.

Schmerber, then, clearly allows a State to force a person 
suspected of driving while intoxicated to submit to a blood- 
alcohol test.9 South Dakota, however, has declined to au-
thorize its police officers to administer a blood-alcohol test 
against the suspect’s will. Rather, to avoid violent con-
frontations, the South Dakota statute permits a suspect to 

9 Schmerber also rejected arguments that the coerced blood test vio-
lated the right to due process, the right to counsel, and the prohibition 
against unreasonable searches and seizures.

9 Schmerber did caution that due process concerns could be involved if 
the police initiated physical violence while administering the test, refused 
to respect a reasonable request to undergo a different form of testing, or 
responded to resistance with inappropriate force. 384 U. S., at 760, n. 4.
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refuse the test, and indeed requires police officers to inform 
the suspect of his right to refuse. S. D. Comp. Laws Ann. 
§32-23-10 (Supp. 1982). This permission is not without a 
price, however. South Dakota law authorizes the Depart-
ment of Public Safety, after providing the person who has re-
fused the test an opportunity for a hearing, to revoke for one 
year both the person’s license to drive and any nonresident 
operating privileges he may possess. §32-23-11. Such a 
penalty for refusing to take a blood-alcohol test is unques-
tionably legitimate, assuming appropriate procedural protec-
tions. See Mackey v. Montrym, supra.

South Dakota further discourages the choice of refusal by 
allowing the refusal to be used against the defendant at 
trial. S. D. Comp. Laws. Ann. §§32-23-10.1 and 19-13- 
28.1 (Supp. 1982). Schmerber expressly reserved the ques-
tion of whether evidence of refusal violated the privilege 
against self-incrimination. 384 U. S., at 765, n. 9. The 
Court did indicate that general Fifth Amendment principles, 
rather than the particular holding of Griffin v. California, 
380 U. S. 609 (1965), should control the inquiry. 384 U. S., 
at 766, n. 9.10

Most courts applying general Fifth Amendment principles 
to the refusal to take a blood test have found no violation of 
the privilege against self-incrimination. Many courts, fol-
lowing the lead of Justice Traynor’s opinion for the California 
Supreme Court in People v. Sudduth, 65 Cal. 2d 543, 421 P. 
2d 401 (1966), cert, denied, 389 U. S. 850 (1967), have rea-
soned that refusal to submit is a physical act rather than a 
communication and for this reason is not protected by the 

10 Griffin held that a prosecutor’s or trial court’s comments on a defend-
ant’s refusal to take the witness stand impermissibly burdened the defend-
ant’s Fifth Amendment right to refuse. Unlike the defendant’s situation 
in Griffin, a person suspected of drunk driving has no constitutional right 
to refuse to take a blood-alcohol test. The specific rule of Griffin is thus 
inapplicable.
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privilege.11 As Justice Traynor explained more fully in the 
companion case of People v. Ellis, 65 Cal. 2d 529, 421 P. 2d 
393 (1966) (refusal to display voice not testimonial), evidence 
of refusal to take a potentially incriminating test is similar to 
other circumstantial evidence of consciousness of guilt, such 
as escape from custody and suppression of evidence. The 
court below, relying on Dudley v. State, 548 S. W. 2d 706 
(Tex. Crim. App. 1977), and State v. Andrews, 297 Minn. 
260, 212 N. W. 2d 863 (1973), cert, denied, 419 U. S. 881 
(1974), rejected this view. This minority view emphasizes 
that the refusal is “a tacit or overt expression and communi-
cation of defendant’s thoughts,” 312 N. W. 2d, at 726, and 
that the Constitution “simply forbids any compulsory reveal-
ing or communication of an accused person’s thoughts or 
mental processes, whether it is by acts, failure to act, words 
spoken or failure to speak.” Dudley, supra, at 708.

While we find considerable force in the analogies to flight 
and suppression of evidence suggested by Justice Traynor, 
we decline to rest our decision on this ground. As we recog-
nized in Schmerber, the distinction between real or physical 
evidence, on the one hand, and communications or testimony, 
on the other, is not readily drawn in many cases. 384 U. S., 
at 764.11 12 The situations arising from a refusal present a diffi-

11 See, e. g., Newhouse v. Misterly, 415 F. 2d 514 (CA9 1969); Hill v. 
State, 366 So. 2d 318, 324-325 (Ala. 1979); Campbell v. Superior Court, 
106 Ariz. 542, 479 P. 2d 685 (1971); State v. Haze, 218 Kan. 60, 542 P. 2d 
720 (1975) (refusal to give handwriting exemplar); City of Westerville v. 
Cunningham, 15 Ohio St. 2d 121, 239 N. E. 2d 40 (1968).

12 The Court in Schmerber pointed to the lie detector test as an example 
of evidence that is difficult to characterize as testimonial or real. Even 
though the test may seek to obtain physical evidence, we reasoned that to 
compel a person to submit to such testing “is to evoke the spirit and history 
of the Fifth Amendment.” 384 U. S., at 764. See also People v. Ellis, 65 
Cal. 2d 529, 537, and n. 9, 421 P. 2d 393, 397, and n. 9 (1966) (analyzing lie 
detector tests as within the Fifth Amendment privilege). A second exam-
ple of seemingly physical evidence that nevertheless invokes Fifth Amend-
ment protection was presented in Estelle v. Smith, 451 U. S. 454 (1981). 
There, we held that the Fifth Amendment privilege protected compelled 
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cult gradation from a person who indicates refusal by com-
plete inaction, to one who nods his head negatively, to one 
who states “I refuse to take the test,” to the respondent here, 
who stated "I’m too drunk, I won’t pass the test.” Since no 
impermissible coercion is involved when the suspect refuses 
to submit to take the test, regardless of the form of refusal, 
we prefer to rest our decision on this ground, and draw 
possible distinctions when necessary for decision in other 
circumstances.13

As we stated in Fisher v. United States, 425 U. S. 391, 
397 (1976), “[t]he Court has held repeatedly that the Fifth 
Amendment is limited to prohibiting the use of ‘physical or 
moral compulsion’ exerted on the person asserting the privi-
lege.” This coercion requirement comes directly from the 
constitutional language directing that no person “shall be 
compelled in any criminal case to be a witness against him-
self.” U. S. Const., Arndt. 5 (emphasis added). And as 
Professor Levy concluded in his history of the privilege, 
“[t]he element of compulsion or involuntariness was always 
an ingredient of the right and, before the right existed, of 
protests against incriminating interrogatories.” L. Levy, 
Origins of the Fifth Amendment 328 (1968).

Here, the State did not directly compel respondent to 
refuse the test, for it gave him the choice of submitting to the 
test or refusing. Of course, the fact the government gives a 
defendant or suspect a “choice” does not always resolve the 

disclosures during a court-ordered psychiatric examination. We specifi-
cally rejected the claim that the psychiatrist was observing the patient’s 
communications simply to infer facts of his mind, rather than to examine 
the truth of the patient’s statements.

13 Many courts have found no self-incrimination problem on the ground of 
no coercion, or on the analytically related ground that the State, if it can 
compel submission to the test, can qualify the right to refuse the test. 
See, e. g., Welch v. District Court, 594 F. 2d 903 (CA2 1979); State v. 
Meints, 189 Neb. 264, 202 N. W. 2d 202 (1972); State v. Gardner, 52 Ore. 
App. 663, 629 P. 2d 412 (1981); State v. Brean, 136 Vt. 147, 385 A. 2d 1085 
(1978).
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compulsion inquiry. The classic Fifth Amendment viola-
tion—telling a defendant at trial to testify—does not, under 
an extreme view, compel the defendant to incriminate him-
self. He could submit to self-accusation, or testify falsely 
(risking perjury) or decline to testify (risking contempt). 
But the Court has long recognized that the Fifth Amendment 
prevents the State from forcing the choice of this “cruel 
trilemma” on the defendant. See Murphy v. Waterfront 
Comm’n, 378 U. S. 52, 55 (1964). See also New Jersey v. 
Portash, 440 U. S. 450, 459 (1979) (telling a witness under a 
grant of legislative immunity to testify or face contempt 
sanctions is “the essence of coerced testimony”). Similarly, 
Schmerber cautioned that the Fifth Amendment may bar the 
use of testimony obtained when the proffered alternative was 
to submit to a test so painful, dangerous, or severe, or so 
violative of religious beliefs, that almost inevitably a per-
son would prefer “confession.” 384 U. S., at 765, n. 9.14 * 
Cf. Miranda v. Arizona, 384 U. S. 436, 458 (1966) (unless 
compulsion inherent in custodial surroundings is dispelled, no 
statement is truly a product of free choice).

In contrast to these prohibited choices, the values behind 
the Fifth Amendment are not hindered when the State of-
fers a suspect the choice of submitting to the blood-alcohol 
test or having his refusal used against him. The simple 
blood-alcohol test is so safe, painless, and commonplace, see 
Schmerber, 384 U. S., at 771, that respondent concedes, as 
he must, that the State could legitimately compel the sus-
pect, against his will, to accede to the test. Given, then, 
that the offer of taking a blood-alcohol test is clearly legiti-
mate, the action becomes no less legitimate when the State 
offers a second option of refusing the test, with the attendant 
penalties for making that choice. Nor is this a case where 
the State has subtly coerced respondent into choosing the op-
tion it had no right to compel, rather than offering a true 

14 Nothing in the record suggests that respondent made or could sustain
such a claim in this case.
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choice. To the contrary, the State wants respondent to 
choose to take the test, for the inference of intoxication aris-
ing from a positive blood-alcohol test is far stronger than that 
arising from a refusal to take the test.

We recognize, of course, that the choice to submit or refuse 
to take a blood-alcohol test will not be an easy or pleasant 
one for a suspect to make. But the criminal process often 
requires suspects and defendants to make difficult choices. 
See, e. g., Crampton v. Ohio, decided with McGautha v. 
California, 402 U. S. 183, 213-217 (1971). We hold, there-
fore, that a refusal to take a blood-alcohol test, after a 
police officer has lawfully requested it, is not an act coerced by 
the officer, and thus is not protected by the privilege against 
self-incrimination.15

III
Relying on Doyle v. Ohio, 426 U. S. 610 (1976), respondent 

also suggests that admission at trial of his refusal violates the 
Due Process Clause because respondent was not fully warned 
of the consequences of refusal. Doyle held that the Due 
Process Clause prohibits a prosecutor from using a defend-
ant’s silence after Miranda warnings to impeach his testi-
mony at trial. Just a Term before, in United States v. Hale, 
422 U. S. 171 (1975), we had determined under our supervi-
sory power that the federal courts could not use such silence 
for impeachment because of its dubious probative value. Al- 16 

16 In the context of an arrest for driving while intoxicated, a police in-
quiry of whether the suspect will take a blood-alcohol test is not an interro-
gation within the meaning of Miranda. As we stated in Rhode Island v. 
Innis, 446 U. S. 291, 301 (1980), police words or actions “normally attend-
ant to arrest and custody” do not constitute interrogation. The police in-
quiry here is highly regulated by state law, and is presented in virtually 
the same words to all suspects. It is similar to a police request to submit 
to fingerprinting or photography. Respondent’s choice of refusal thus en-
joys no prophylactic Miranda protection outside the basic Fifth Amend-
ment protection. See generally Arenella, Schmerber and the Privilege 
Against Self-Incrimination: A Reappraisal, 20 Am. Crim. L. Rev. 31, 
56-58 (1982).
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though Doyle mentioned this rationale in applying the rule to 
the States, 426 U. S., at 617, the Court relied on the funda-
mental unfairness of implicitly assuring a suspect that his si-
lence will not be used against him and then using his silence 
to impeach an explanation subsequently offered at trial. Id., 
at 618.

Unlike the situation in Doyle, we do not think it funda-
mentally unfair for South Dakota to use the refusal to take 
the test as evidence of guilt, even though respondent was not 
specifically warned that his refusal could be used against him 
at trial. First, the right to silence underlying the Miranda 
warnings is one of constitutional dimension, and thus cannot 
be unduly burdened. See Miranda, supra, at 468, n. 37. 
Cf. Fletcher v. Weir, 455 U. S. 603 (1982) (postarrest silence 
without Miranda warnings may be used to impeach trial 
testimony). Respondent’s right to refuse the blood-alcohol 
test, by contrast, is simply a matter of grace bestowed by the 
South Dakota Legislature.

Moreover, the Miranda warnings emphasize the dangers 
of choosing to speak (“whatever you say can and will be used 
as evidence against you in court”), but give no warning of ad-
verse consequences from choosing to remain silent. This im-
balance in the delivery of Miranda warnings, we recognized 
in Doyle, implicitly assures the suspect that his silence will 
not be used against him. The warnings challenged here, by 
contrast, contained no such misleading implicit assurances as 
to the relative consequences of his choice. The officers ex-
plained that, if respondent chose to submit to the test, he had 
the right to know the results and could choose to take an ad-
ditional test by a person chosen by him. The officers did not 
specifically warn respondent that the test results could be 
used against him at trial.16 Explaining the consequences of 16 

16 Even though the officers did not specifically advise respondent that 
the test results could be used against him in court, no one would seriously 
contend that this failure to warn would make the test results inadmissible, 
had respondent chosen to submit to the test. Cf. Schneckloth v. Busta-
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the other option, the officers specifically warned respondent 
that failure to take the test could lead to loss of driving privi-
leges for one year. It is true the officers did not inform re-
spondent of the further consequence that evidence of refusal 
could be used against him in court,* 17 but we think it unrealis-
tic to say that the warnings given here implicitly assure 
a suspect that no consequences other than those mentioned 
will occur. Importantly, the warning that he could lose his 
driver’s license made it clear that refusing the test was not a 
“safe harbor,” free of adverse consequences.

While the State did not actually warn respondent that the 
test results could be used against him, we hold that such a 
failure to warn was not the sort of implicit promise to forgo 
use of evidence that would unfairly “trick” respondent if the 
evidence were later offered against him at trial. We there-
fore conclude that the use of evidence of refusal after these 
warnings comported with the fundamental fairness required 
by due process.

IV
The judgment of the South Dakota Supreme Court is re-

versed, and the case is remanded for further proceedings not 
inconsistent with this opinion.

It is so ordered.
Justi ce  Stevens , with whom Justi ce  Mars hall  joins, 

dissenting.
The Court is understandably anxious to do its part in cur-

tailing the “carnage caused by drunk drivers.” Ante, at 558. 
I sympathize with that concern, but it does not justify the 
rendition of an advisory opinion on a constitutional issue. In 
monte, 412 U. S. 218 (1973) (knowledge of right to refuse not an essential 
part of proving effective consent to a search).

17 Since the State wants the suspect to submit to the test, it is in its 
interest fully to warn suspects of the consequences of refusal. We are 
informed that police officers in South Dakota now warn suspects that 
evidence of their refusal can be used against them in court. Tr. of Oral 
Arg. 16.



SOUTH DAKOTA v. NEVILLE 567

553 Ste ve ns , J., dissenting

this case, le Court has no power to reverse the judgment of 
the South Dakota Supreme Court, because its decision rests 
on an adequate and independent state ground. I therefore 
cannot join the Court’s opinion.

The South Dakota Supreme Court framed the question be-
fore it on appeal as “whether SDCL 32-23-10.1 is a violation 
of Neville’s federal and state constitutional privilege against 
self-incrimination. U. S. Const. Amend. V; S. D. Const, 
art. VI, §9.” 312 N. W. 2d 723, 725 (1981). After analyz-
ing both federal and state cases, the South Dakota Supreme 
Court concluded:

“We hold that evidence of the accused’s refusal to take 
a blood test violates the federal and state privilege 
against self-incrimination and therefore SDCL 32-23- 
10.1 is unconstitutional.” Id., at 726.

Thus, the South Dakota Supreme Court unambiguously held 
that the statute violated the State Constitution. That hold-
ing is certainly adequate to support its judgment and is be-
yond our power to review.

Given the existence of an adequate state ground, it is es-
tablished beyond dispute that this Court may not take juris-
diction if the state ground is independent.1 In this case, we 
lack jurisdiction because the South Dakota Supreme Court 
has not indicated, explicitly or implicitly, that its construction 
of Art. VI, § 9, of the South Dakota Constitution was contin-

1 “[W]e will not review a judgment of a state court that rests on an ade-
quate and independent ground in state law. Nor will we review one until 
the fact that it does not do so appears of record.” Herb v. Pitcairn, 324 
U. S. 117, 128 (1945). Accord, Jankovich v. Indiana Toll Road Comm’n, 
379 U. S. 487 (1965); Honeynuin v. Hanan, 300 U. S. 14,18-19 (1937); Fox 
Film Corp. v. Muller, 296 U. S. 207 (1935); Lynch v. New York ex rel. 
Pierson, 293 U. S. 52 (1934); McCoy v. Shaw, 277 U. S. 302 (1928); Petrie 
v. Nampa and Meridian Irrigation District, 248 U. S. 154,157 (1918); En-
terprise Irrigation District v. Farmers Mutual Canal Co., 243 U. S. 157, 
163-166 (1917); Eustis v. Bolles, 150 U. S. 361 (1893); Murdock v. Mem-
phis, 20 Wall. 590 (1875).
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gent on our agreement with its interpretation of the Fifth 
Amendment to the United States Constitution.2 There is no 
general presumption of federal law, no general presumption 
of state law, and no specific language in the opinion below to 
suggest that the South Dakota Court harbored such an 
opinion.

Unless we have explicit notice that a provision of a State 
Constitution is intended to be a mere shadow of the com-
parable provision in the Federal Constitution, it is presump-
tuous—if not paternalistic—for this Court to make that 
assumption on its own. No matter how eloquent and per-
suasive our analysis of the Federal Constitution may be, we 
cannot simply presume that the highest court of a sovereign 
State will modify its interpretation of its own law whenever 
we interpret comparable federal law differently. Even 
when a state tribunal misconceives federal law, this Court 
cannot vacate its judgment merely to give it an unsolicited 
opportunity to reanalyze its own law.3 If a state-court judg-

2 As Justice Harlan wrote for the Court in Mental Hygiene Dept. v. 
Kirchner, 380 U. S. 194, 198 (1965):
“[W]e would have jurisdiction to review only if the federal ground had been 
the sole basis for the decision, or the State Constitution was interpreted 
under what the state court deemed the compulsion of the Federal Constitu-
tion” (emphasis in original) (footnote omitted).

3“[O]ur power is to correct wrong judgments, not to revise opinions. 
We are not permitted to render an advisory opinion, and if the same judg-
ment would be rendered by the state court after we corrected its views of 
federal laws, our review could amount to nothing more than an advisory 
opinion.” Herb n . Pitcairn, supra, at 126. Accord, Minnick v. Califor-
nia Dept, of Corrections, 452 U. S. 105, 120-123 (1981); Rescue Army v. 
Municipal Court, 331 U. S. 549, 568-569 (1947); United States v. Has-
tings, 296 U. S. 188, 193 (1935).

The policy of avoiding advisory opinions on federal constitutional issues 
is a consistent theme throughout our jurisprudence. Paschall v. Christie- 
Stewart, Inc., 414 U. S. 100 (1973) (per curiam), is especially instructive. 
In that case, our independent review of the record turned up a state 
ground supporting the Supreme Court of Oklahoma’s judgment that had 
not even been mentioned in the state court’s opinion. Observing that if
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ment is premised on an adequate state ground, that ground 
must be presumed independent unless the state court sug-
gests otherwise.* 4

Nothing in South Dakota law establishes a presumption 
that the State Constitution adds no additional protections for 
South Dakota residents beyond those already provided by 
the Fourteenth Amendment to the Federal Constitution. 
Indeed, the South Dakota Supreme Court has explicitly es-
tablished a contrary presumption:

“This court is the final authority on interpretation and 
enforcement of the South Dakota Constitution. We 
have always assumed the independent nature of our 
state constitution regardless of any similarity between 
the language of that document and the federal con-
stitution.” State v. Opperman, 247 N. W. 2d 673, 674 
(1976).5 * * 8

the argument proved solid, “any decision by this Court would be advisory 
and beyond our jurisdiction,” we remanded for analysis of the state-law 
claim. Id., at 102.

Even in cases arising through the federal courts, we have always been 
alert to opportunities to avoid federal constitutional issues by means of a 
state-law disposition. E. g., Mills v. Rogers, 457 U. S. 291, 302-306 
(1982); City of Mesquite v. Aladdin’s Castle, Inc., 455 U. S. 283, 294-295 
(1982); Siler v. Louisville & Nashville R. Co., 213 U. S. 175 (1909). See 
generally Hagans v. Lavine, 415 U. S. 528, 546-547, and nn. 12-13 (1974).

4 The burden is on the petitioner or appellant to establish our jurisdic-
tion. We have therefore regularly dismissed cases when the state judg-
ment might have rested on an independent and adequate state ground. 
E. g., Durley v. Mayo, 351 U. S. 277, 285 (1956); Stembridge v. Georgia, 
343 U. S. 541, 547 (1952); Lynch v. New York ex rel. Pierson, supra; John-
son v. Risk, 137 U. S. 300 (1890).

8 The South Dakota Supreme Court was speaking on remand from this 
Court. The state court had previously held certain police conduct uncon-
stitutional, relying solely on the Fourth Amendment to the Federal Con-
stitution. State v. Opperman, 89 S. D. 25, 228 N. W. 2d 152 (1975). This 
Court had reversed. South Dakota v. Opperman, 428 U. S. 364 (1976). 
The passage in text is excerpted from the South Dakota Supreme Court’s 
reaffirmation of the rationale of its prior opinion, relying on the State Con-
stitution. In reaching its conclusion, the court noted that the language of
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Thus, both federal and South Dakota law establish the pre-
sumption that an adequate state ground is independent. 
That presumption is reinforced in this case. For the opinion 
of the South Dakota Supreme Court explicitly noted that the 
language of the South Dakota Constitution is “more liberal” 
than the comparable federal language. 312 N. W. 2d, at 
726, n.6 It was willing to rest the judgment on federal as 
well as state grounds, however, because this Court’s opinion 
in Schmerber v. California, 384 U. S. 757, 761-762, n. 6 
(1966), had assumed that the Fifth Amendment should be 
construed as broadly as the more liberal state language. 312 
N. W. 2d, at 726, n. It concluded that federal law is “broad 
enough” to exclude the evidence in this case, and it therefore 
saw “no need to draw a distinction at this time” between 
state and federal law. Ibid, (emphasis added). Those 
words plainly suggest that the State Supreme Court did not 
understand its holding to be “dependent” on this Court’s view 
of federal law.7 * 6 7

the relevant state provision “is almost identical to that found in the Fourth 
Amendment,” 247 N. W. 2d, at 674, and was unmoved by the prosecutor’s 
observation that the defendant had not argued in his first appeal that state 
and federal law were different, id., at 675.

6 After quoting a footnote from our opinion in Schmerber v. California, 
384 U. S. 757, 761-762, n. 6 (1966), the South Dakota Supreme Court 
stated:
“This footnote indicates that Schmerber was decided in light of the more 
liberal definition of ‘evidence’ as used in our state constitution. Since the 
Fifth Amendment of the U. S. Constitution is broad enough to exclude this 
evidence, there is no need to draw a distinction at this time between S. D. 
Const, art. VI, § 9 and the Fifth Amendment of the U. S. Constitution.” 
312 N. W. 2d, at 726, n.

7 In Delaware v. Prouse, 440 U. S. 648, 651-653 (1979), we did not so in-
terpret the opinion of the Delaware Supreme Court. Although I must con-
fess that I now have some misgivings about our reaching that conclusion 
without further clarification, see n. 8, infra, there was far more indication 
in that case than in this one that the state court’s analysis was contingent 
on the correctness of its understanding of federal law. The opinion there 
began with a statement that the police stops “violate Federal and State
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Because there exists an independent and adequate state 
ground for the judgment below, I would dismiss the writ of 
certiorari.8

constitutional guarantees,” State v. Prouse, 382 A. 2d 1359, 1361 (1978), 
but then went on to say that the State and Federal Constitutions are “sub-
stantially similar” and that “a violation of the latter is necessarily a viola-
tion of the former,” id., at 1362. The opinion drew to a close with the 
statement: “We hold, therefore, that a random stop of a motorist [absent 
reasonable suspicion] is constitutionally impermissible and violative of the 
Fourth and Fourteenth Amendments to the United States Constitution.” 
Id., at 1364.

8 In cases where an apparent adequate state ground was arguably not 
independent, this Court has occasionally vacated the state-court judgment 
and remanded for clarification of the basis for the decision. E. g., Air Pol-
lution Variance Board v. Western Alfalfa Corp., 416 U. S. 861, 866 (1974); 
California v. Krivda, 409 U. S. 33 (1972); Mental Hygiene Dept. v. Kirch-
ner, 380 U. S. 194 (1965); Minnesota v. National Tea Co., 309 U. S. 551 
(1940); State Tax Comm’n n . Van Cott, 306 U. S. 511 (1939). Cf. Herb v. 
Pitcairn, 324 U. S. 117 (1945) (case held while parties sought a certificate 
from the state court clarifying the basis for judgment). The Court should, 
at the very least, follow that course today. “[I]n cases where the answer 
is not clear to us, it seems consistent with the respect due the highest 
courts of states of the Union that they be asked rather than told what they 
have intended.” Id., at 127-128.

Some of us have pointed out that even this practice may be overused, 
because it “tak[es] from appellants the normal burden of demonstrating 
that we have jurisdiction and plac[es] it on the Supreme Court of [the 
State].” Philadelphia Newspapers, Inc. v. Jerome, 434 U. S. 241, 244 
(1978) (Rehn qu ist , J., joined by Ste ve ns , J., dissenting). See also De-
partment of Motor Vehicles of California v. Rios, 410 U. S. 425, 427-430 
(1973) (Douglas, J., joined by Bren na n , Stewart, and Marsh al l , JJ., 
dissenting).
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ORDERS FROM OCTOBER 4, 1982, THROUGH 
FEBRUARY 22, 1983

Octob er  4, 1982
Affirmed on Appeal

No. 81-2302. Giac ob be  v . Andrews  et  al . Affirmed 
on appeal from C. A. 2d Cir. Reported below: 688 F. 2d 815.

No. 81-2385. King , Govern or  of  New  Mexic o , et  al . 
v. Sanchez  et  al . Affirmed on appeal from D. C. N. M. 
Reported below: 550 F. Supp. 13.

No. 82-39. His pan ic  Coali tion  on  Reapp orti onme nt  
et  al . v. Legis lati ve  Reapp orti onmen t  Commi ss ion  et  
al . Affirmed on appeal from D. C. E. D. Pa. Reported 
below: 536 F. Supp. 578.

No. 82-55. City  of  West  Helena , Arka nsas , et  al . 
v. Perki ns  et  al . Affirmed on appeal from C. A. 8th Cir. 
Justic e  Rehnquis t  would note probable jurisdiction and set 
case for oral argument. Reported below: 675 F. 2d 201.
Appeals Dismissed

No. 81-2019. County  of  Arlin gton , Vir gini a  v . 
Uni ted  State s  et  al . Appeal from C. A. 4th Cir. dis-
missed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certio-
rari, certiorari denied. Justi ce  Bren nan , Justi ce  Mar -
shal l , and Justi ce  Steven s  would affirm the judgment. 
Reported below: 669 F. 2d 925.

No. 81-2077. Thom ps on  v . India na . Appeal from Ct. 
App. Ind. dismissed for want of substantial federal question. 
Reported below: 425 N. E. 2d 167.

No. 81-2176. Fish er  v . Ande rso n . Appeal from Ct. 
App. Mich, dismissed for want of substantial federal 
question.

801
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No. 81-2197. Krand a  v. Houser -Norb org  Medic al  
Corp , et  al . Appeal from Ct. App. Ind. dismissed for want 
of substantial federal question. Reported below: 419 N. E. 
2d 1024.

No. 81-2310. Eller be  v . Otis  Elevator  Co . Appeal 
from Ct. App. Tex., 1st Sup. Jud. Dist., dismissed for want 
of substantial federal question. Reported below: 618 S. W. 
2d 870.

No. 81-2377. Gian echi ni , Tutri x  of  the  Estate  of  
Gia nech in i v. City  of  New  Orlea ns  et  al . Appeal from 
Ct. App. La., 4th Cir., dismissed for want of substantial fed-
eral question. Reported below: 410 So. 2d 292.

No. 81-2383. Boswell , Inc ., dba  Bro ada cr es  v . Har -
kins , Secre tar y , Kan sas  Depa rtmen t  of  Health  and  
Env iro nmen t ; and Boswell , Inc ., db a  Reno  County  
Adul t  Care  Home  v . Harki ns , Secretar y , Kans as  De -
part ment  of  Health  and  Env iro nmen t . Appeals from 
Sup. Ct. Kan. dismissed for want of substantial federal ques-
tion. Reported below: 230 kan. 738, 640 P. 2d 1208 (first 
case); 230 Kan. 610, 640 P. 2d 1202 (second case).

No. 81-2403. Threl keld  et  al . v . Robb insdale  Fed -
erati on  of  Teach ers , Local  872, AFL-CIO, et  al . Ap-
peal from Sup. Ct. Minn, dismissed for want of substantial 
federal question. Reported below: 316 N. W. 2d 551.

No. 81-6818. Chris tensen  v . Utah . Appeal from Sup. 
Ct. Utah dismissed for want of substantial federal question. 
Reported below: 639 P. 2d 205.

No. 82-5. Super ior  Oil  Co . v . City  of  Port  Arthur , 
Texas , et  al . Appeal from Ct. App. Tex., 9th Sup. Jud. 
Dist., dismissed for want of substantial federal question. 
Reported below: 628 S. W. 2d 94.

No. 82-77. Grif fi n  et  al . v . Sims  et  al . Appeal from 
Sup. Ct. Ga. dismissed for want of substantial federal ques-
tion. Reported below: 249 Ga. 293, 290 S. E. 2d 433.
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No. 82-135. Sears , Roebuc k  & Co. v. Wash ing ton  
Depar tme nt  of  Reven ue . Appeal from Sup. Ct. Wash, 
dismissed for want of substantial federal question. Re-
ported below: 97 Wash. 2d 260, 643 P. 2d 884.

No. 82-159. Syr ac use  Sav in gs  Bank  et  al . v . Town  
of  Dewitt . Appeal from Ct. App. N. Y. dismissed for 
want of substantial federal question. Reported below: 56 
N. Y. 2d 671, 436 N. E. 2d 1315.

No. 82-5022. Flowers  v . Color ado . Appeal from Sup. 
Ct. Colo, dismissed for want of substantial federal question. 
Reported below: 644 P. 2d 916.

No. 82-5046. Cru mpa ck er  v . Indi ana  Supre me  Court  
Disc ipl in ary  Comm issio n . Appeal from Sup. Ct. Ind. dis-
missed for want of substantial federal question. Reported 
below: 431 N. E. 2d 91.

No. 81-2084. Izzar d  et  al . v . Florid a . Appeal from 
Dist. Ct. App. Fla., 4th Dist., dismissed for want of jurisdic-
tion. Reported below: 412 So. 2d 501.

No. 81-2113. Coope r  v . Califor nia . Appeal from Ct. 
App. Cal., 2d App. Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 81-2213. Wake  Coun ty  Hos pi tal  System , Inc ., 
et  al . v. News  & Obse rver  Publ is hin g  Co . et  al . Ap-
peal from Ct. App. N. C. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported 
below: 55 N. C. App. 1, 284 S. E. 2d 542.

No. 81-2217. Racer  et  vir  v . Johns on  & Johns on . 
Appeal from Ct. App. Mo., Eastern Dist., dismissed for want 
of jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 629 S. W. 2d 387.
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No. 81-2236. Loc kwo od  v . Jeffer son  Area  Teach ers  
Ass n . Appeal from Sup. Ct. Ohio dismissed for want of ju-
risdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 69 Ohio St. 2d 671, 433 N. E. 2d 604.

No. 81-2281. Rivoli  Truc king  Corp , et  al . v . New  
York  Shi ppi ng  Ass n ., Inc ., et  al . Appeal from C. A. 2d 
Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certio-
rari, certiorari denied. Reported below: 697 F. 2d 296.

No. 81-2389. Stepak  v . Rutger s  Medic al  Scho ol  et  
al . Appeal from Super. Ct. N. J., App. Div., dismissed for 
want of jurisdiction. Treating the papers whereon the ap-
peal was taken as a petition for writ of certiorari, certiorari 
denied.

No. 81-2395. Kalin  v . Aeros pace  Corp , et  al . Ap-
peal from C. A. 9th Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported 
below: 672 F. 2d 922.

No. 81-6710. Mich aeli s v . Nebra ska  State  Bar  
Ass n . Appeal from Sup. Ct. Neb. dismissed for want of ju-
risdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 210 Neb. 545, 316 N. W. 2d 46.

No. 81-6839. Wayl and  v . O’Bri en . Appeal from C. A. 
1st Cir. dismissed for want of jurisdiction. Treating the pa-
pers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 81-6871. Giff ord  v . Tiern an , Chai rman , Fed -
era l  Elect ion  Commi ssi on . Appeal from C. A. 9th Cir. 
dismissed for want of jurisdiction. Treating the papers 
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whereon the appeal was taken as a petition for writ of certio-
rari, certiorari denied. Reported below: 670 F. 2d 882.

No. 81-6912. Sch oll  v . Anselm i et  al . Appeal from 
Sup. Ct. Wyo. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 640 P. 
2d 746.

No. 81-6917. Hans on  v . United  States . Appeal from 
C. A. 5th Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied.

No. 81-6947. Velas quez  v . Colorado . Appeal from 
Sup. Ct. Colo, dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 641 P. 
2d 943.

No. 81-6970. Bugg  v . Intern ati onal  Union  of  Al -
lied  Indu str ia l  Workers  of  Ameri ca , Local  507, 
AFL-CIO, et  al . Appeal from C. A. 7th Cir. dismissed for 
want of jurisdiction. Treating the papers whereon the ap-
peal was taken as a petition for writ of certiorari, certiorari 
denied. Reported below: 674 F. 2d 595.

No. 81-6998. Ogro d  et  al . v . Schoo l  Dist ri ct  of  
Phila delphi a . Appeal from C. A. 3d Cir. dismissed for 
want of jurisdiction. Treating the papers whereon the ap-
peal was taken as a petition for writ of certiorari, certiorari 
denied. Reported below: 676 F. 2d 687.

No. 82-8. Califor nia  State  Boar d  of  Equali zati on  
v. Wester n  Mari na  Corp ., dba  Shelter  Island  Inn . 
Appeal from C. A. 9th Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported 
below: 672 F. 2d 921.
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No. 82-107. Miles  v . Shur -Good  Bis cui t  Co ., Inc ., 
et  AL. Appeal from Ct. App. Ohio, Hamilton County, 
dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certio-
rari, certiorari denied.

No. 82-193. Lam pk in -Asam  v . Miam i Dai ly  News , 
Inc ., dba  The  Mia mi  News , et  al . Appeal from Dist. Ct. 
App. Fla., 3d Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported 
below: 408 So. 2d 666.

No. 82-5064. Rob in so n  v . Berg  et  al . Appeal from 
Sup. Ct. Ill. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 82-5089. Jon es  v . Fred eri cks bur g  Depar tment  
of  Publi c  Welfa re  and  Soci al  Serv ices . Appeal from 
Sup. Ct. Va. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied.

No. 82-5102. John so n v . Unite d States  Dist ri ct  
Cou rt  for  the  Sout hern  Dis tri ct  of  Ohio ; and John -
son  v. Mars hal l . Appeal from C. A. 6th Cir. dismissed 
for want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for writ of certiorari, certiorari 
denied. Reported below: 703 F. 2d 563 (second case).

No. 82-5105. Philli ps , ak a  Haslem  v . Mar sha ll , Su -
peri ntend ent , Sout hern  Ohio  Corre cti onal  Faci lity . 
Appeal from Sup. Ct. Ohio dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 82-5112. Alfo ns o  v . Boar d  of  Review , Depar t -
ment  of  Labo r  and  Indu stry  of  New  Jers ey . Appeal 
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from Sup. Ct. N. J. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported 
below: 89 N. J. 41, 444 A. 2d 1075.

No. 82-5179. Kin ney , dba  Media  Grap hic s  v . Kotler  
Exter mi nat in g  Co ., Inc . Appeal from Sup. Ct. Tenn, 
dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certio-
rari, certiorari denied.

No. 81-2127. Vinc ent  B. v . Joa n  R. et  al . Appeal 
from Ct. App. Cal., 2d App. Dist., dismissed for want of sub-
stantial federal question. Justi ce  Bren nan  and Justi ce  
Whi te  would note probable jurisdiction and set case for oral 
argument. Reported below: 126 Cal. App. 3d 619, 179 Cal. 
Rptr. 9.

No. 81-2144. Godwin  v . East  Baton  Roug e Pari sh  
Scho ol  Boar d  et  al . Appeal from Sup. Ct. La. dismissed 
for want of substantial federal question. Justi ce  Mar -
shall  would note probable jurisdiction and set case for oral 
argument. Reported below: 408 So. 2d 1214.

No. 81-2174. Queen sga te  Inves tmen t  Co ., dba  Holi -
da y  Inn  v. Liquor  Contr ol  Commi ssi on  of  Ohio . Appeal 
from Sup. Ct. Ohio dismissed for want of substantial federal 
question. Justi ce  Bren na n  and Justi ce  Stevens  would 
note probable jurisdiction and set case for oral argument. 
Reported below: 69 Ohio St. 2d 361, 433 N. E. 2d 138.

No. 81-2225. Columbi a  Gas  Tran smi ss io n  Corp . v . 
Rose , Tax  Commi ss ioner  of  West  Virg ini a . Appeal 
from Cir. Ct. W. Va., Kanawha County, dismissed for want 
of substantial federal question. Justi ce  Stevens  would 
note probable jurisdiction and set case for oral argument.

No. 81-2244. Goocher  v . Texas . Appeal from Ct. 
Crim. App. Tex. dismissed for want of substantial federal 
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question. Justi ce  Brenna n  would reverse the conviction. 
Reported below: 633 S. W. 2d 860.

No. 81-2352. Joff in  v. Spain . Appeal from Ct. App. 
Ohio, Trumbull County, dismissed for want of substantial 
federal question. Just ice  White  would note probable ju-
risdiction and set case for oral argument.

No. 82-5100. Ghols ton  v . Mart in  et  al . Appeal from 
Sup. Ct. Ohio dismissed for want of substantial federal ques-
tion. Just ice  White  would note probable jurisdiction and 
set case for oral argument.

No. 81-2375. Eva ns  v . Arizo na  Corp ora tio n  Commi s -
si on  et  AL. Appeal from Ct. App. Ariz. dismissed for want 
of jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Justi ce  O’Con no r  took no part in the consideration or deci-
sion of this case. Reported below: 131 Ariz. 569, 643 P. 2d 
14.

No. 81-6779. Willi ams  v . Indi ana . Appeal from Sup. 
Ct. Ind. dismissed for want of substantial federal question. 
Reported below: 430 N. E. 2d 759.

Justi ce  Bren na n  and Justi ce  Mars hal l , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg n . Georgia, 428 
U. S. 153, 227, 231 (1976), we would vacate the death sen-
tence in this case.
Vacated and Remanded on Appeal

No. 81-2080. Russel l  Stover  Candi es , Inc . v . De -
par tment  of  Revenue  of  Montana . Appeal from Sup. 
Ct. Mont. Judgment vacated and case remanded for further 
consideration in light of F. W. Woolworth Co. v. Taxation 
and Revenue Dept, of N. M., 458 U. S. 354 (1982), and 
ASARCO Inc. v. Idaho State Tax Comm’n, 458 U. S. 307 
(1982). Reported below: 196 Mont. 87, 638 P. 2d 1053.
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Vacated and Remanded After Probable Jurisdiction Post-
poned or Certiorari Granted

No. 81-1282. Natio nal  Organi zation  fo r  Women , 
Inc ., et  al . v . Idah o  et  al . Appeal from D. C. Idaho. 
[Probable jurisdiction postponed, 455 U. S. 918];

No. 81-1283. Natio nal  Organi zation  for  Women , 
Inc ., et  al . v . Idah o  et  al . C. A. 9th Cir. [Certiorari 
before judgment granted, 455 U. S. 918];

No. 81-1312. Carm en , Admi nis trato r  of  Genera l  
Servi ces  v . Idah o et  al . Appeal from D. C. Idaho. 
[Probable jurisdiction postponed, 455 U. S. 918]; and

No. 81-1313. Carm en , Admi nis trato r  of  General  
Servic es  v . Idah o  et  al . C. A. 9th Cir. [Certiorari be-
fore judgment granted, 455 U. S. 918.] Upon consideration 
of the memorandum for the Administrator of General Serv-
ices suggesting mootness, filed July 9, 1982, and the re-
sponses thereto, the judgment of the United States District 
Court for the District of Idaho is vacated and the cases are 
remanded to that court with instructions to dismiss the com-
plaints as moot. United States v. Munsingwear, Inc., 340 
U. S. 36 (1950).

Certiorari Granted—Vacated and Remanded
No. 81-1653. Unive rsi ty  of  Hou ston  et  al . v . Wil -

kin s  et  AL. C. A. 5th Cir. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light 
of Pullman-Standard v. Swint, 456 U. S. 273 (1982), and 
General Telephone Co. of Southwest v. Falcon, 457 U. S. 147 
(1982). Reported below: 654 F. 2d 388 and 662 F. 2d 1156.

No. 81-1778. Calif orn ia  v . Ruggles . Ct. App. Cal., 
2d App. Dist. Motion of respondent for leave to proceed in 
forma pauperis and certiorari granted. Judgment vacated 
and case remanded for further consideration in light of 
United States v. Ross, 456 U. S. 798 (1982). Reported 
below: 125 Cal. App. 3d 473, 178 Cal. Rptr. 231.
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No. 81-2049. Unite d  States  v . Arm ijo -Mart in ez  et  
al . C. A. 6th Cir. Motions of respondents Carlos Armijo- 
DeLeon and Carlos Armijo-Martinez for leave to proceed in 
forma pauperis granted. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of 
United States v. Valenzuela-Bernal, 458 U. S. 858 (1982). 
Reported below: 669 F. 2d 1131.

No. 81-2189. County  of  Los  Angeles  v . Jor da n . 
C. A. 9th Cir. Certiorari granted, judgment vacated, and 
case remanded for further consideration in light of General 
Telephone Co. of Southwest v. Falcon, 457 U. S. 147 (1982). 
Justi ce  White  dissents. Reported below: 669 F. 2d 1311.

No. 81-2283. Western  Conf erenc e of  Team ster s  
Pensi on  Trust  Fund  v . Music . C. A. 9th Cir. Certiorari 
granted, judgment vacated, and case remanded for further 
consideration in light of UMWA Health & Retirement Funds 
v. Robinson, 455 U. S. 562 (1982). Justi ce  Whi te  and 
Justi ce  Blac kmu n  dissent and would deny certiorari. Re-
ported below: 660 F. 2d 400.

No. 81-6713. Bri tt  v . Sim i Valley  Unif ied  Scho ol  
Distr ict  et  al . C. A. 9th Cir. Motion of petitioner for 
leave to proceed in forma pauperis and certiorari granted. 
Judgment vacated and case remanded for further consider-
ation in light of Patsy v. Florida Board of Regents, 457 U. S. 
496 (1982). Reported below: 676 F. 2d 708.

Miscellaneous Orders
No.----------- . Fowler  v . Tuck er . Motion to direct the

Clerk to file the petition for writ of certiorari denied.

No.----------- . Sumn er  et  al . v . Unit ed  States . Mo-
tion to direct the Clerk to file the petition for writ of certio-
rari denied.
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No.----------- . Zerma n  v. Jaco bs  et  al . Motion to di-
rect the Clerk to file the petition for writ of certiorari denied.

No.----------- . Souza  et  al . v . Tru stees  of  the  West -
ern  Confer ence  of  Teams ters  Pensio n  Trust . Motion 
to direct the Clerk to file the petition for writ of certiorari 
denied.

No. A-172. Estelle , Dir ector , Texas  Depar tment  
of  Cor rec tion s  v . Bass . Application to vacate the stay of 
execution of sentence of death, presented to Justi ce  Rehn -
qui st , and by him referred to the Court, denied.

No. A-279. Willi ams  v . Unite d  State s . C. A. 5th 
Cir. Application for stay, addressed to Justi ce  Powell  
and referred to the Court, denied.

No. D-274. In  re  Disb arm ent  of  Kleindi enst . Dis-
barment entered. Just ice  Rehnq uist  and Justic e  
O’Connor  took no part in the consideration or decision of this 
order. [For earlier order herein, see 456 U. S. 1004.]

No. 8, Orig. Arizo na  v . Cali for ni a  et  al . Motion of 
Pyramid Lake Indian Tribe for leave to file a brief as amicus 
curiae granted. Exceptions to the Report of the Special 
Master are set for oral argument in due course. Motion of 
Arizona et al. for leave to file a brief in response to the reply 
briefs of the United States et al. granted. Justi ce  Mar -
shall  took no part in the consideration or decision of these 
motions and this order. [For earlier order herein, see, e. g., 
456 U. S. 912.]

No. 67, Orig. Idaho  ex  rel . Evan s , Gov ern or  of  
Idaho , et  al . v . Oregon  et  al . Final Report of the Spe-
cial Master received and ordered filed. Exceptions to the 
Report, with supporting briefs, may be filed by the parties 
within 45 days. Replies to such Exceptions, with supporting 
briefs, may be filed within 30 days. [For earlier decision 
herein, see, e. g., 444 U. S. 380.]
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No. 73, Orig. Cali for nia  v . Neva da . It is ordered 
that the Honorable Robert Van Pelt be discharged as Special 
Master in this case. [For earlier decision herein, see, e. g., 
456 U. S. 867.]

No. 93, Orig. Okla ho ma  v . Arkan sas  et  al . The So-
licitor General is invited to file a brief in this case expressing 
the views of the United States.

No. 80-1074. Velde  et  al . v . Nationa l  Black  Poli ce  
Ass n ., Inc ., et  al ., 458 U. S. 591. Motion of respondents 
to defer taxation of costs denied. Just ice  Powell  and Jus -
tic e  Steve ns  took no part in the consideration or decision of 
this motion.

No. 80-1735. Federal  Bure au  of  Inves tiga tion  et  
al . v. Abra mso n , 456 U. S. 615. Motion of respondent for 
reconsideration of taxation of costs denied.

No. 80-1991. Orego n  v . Kenned y , 456 U. S. 667. Mo-
tion of respondent to retax costs denied.

No. 81-1. Goldsb oro  Chri stian  Schoo ls , Inc . v . 
Unit ed  States ; and

No. 81-3. Bob  Jones  Univ ers ity  v . Uni ted  States . 
C. A. 4th Cir. [Certiorari granted, 454 U. S. 892.] Mo-
tions of National Association of Independent Schools, Law-
rence E. Lewy, Independent Sector, International Human 
Rights Law Group, and Anti-Defamation League of B’nai 
B’rith for leave to file briefs as amici curiae granted. Mo-
tions for divided argument and for additional time for oral ar-
gument granted, and a total of one hour and 15 minutes allot-
ted for oral argument to be divided as follows: 15 minutes for 
Goldsboro Christian Schools, Inc.; 15 minutes for Bob Jones 
University; 15 minutes for the United States; and 30 minutes 
for William T. Coleman, Jr., Esquire, as amicus curiae.
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No. 81-150. Nort her n  Pipeli ne  Cons truc tio n  Co . v . 
Mar ath on  Pipe  Line  Co . et  al .; and

No. 81-546. United  States  v . Mar ath on  Pipe  Line  
Co. ET AL., 458 U. S. 50. Upon consideration of the motion 
of the Solicitor General to extend stay of judgment and the 
responses thereto, it is ordered that the Clerk shall further 
stay the sending of the certified copy of the judgment to the 
United States District Court for the District of Minnesota to 
and including December 24, 1982.

No. 81-185. Simop oulo s v. Vir gini a . Sup. Ct. Va. 
[Probable jurisdiction noted, 456 U. S. 988.] Motions of 
American Public Health Association and Women Lawyers of 
Sacramento et al. for leave to file briefs as amici curiae 
granted. Motion of Legal Defense Fund for Unborn Chil-
dren for leave to participate in oral argument as amicus 
curiae denied.

No. 81-523. Conta ine r  Corp ora tio n  of  Ameri ca  v . 
Fran chi se  Tax  Boar d . Ct. App. Cal., 1st App. Dist. 
[Probable jurisdiction noted, 456 U. S. 960.] Motion of In-
ternational Bankers Association in California et al. for leave 
to file a brief as amici curiae granted. Justi ce  Stevens  
took no part in the consideration or decision of this motion.

No. 81-596. Sprin gda le  School  Distri ct  No . 50 of  
Wash ing ton  County  v . Grac e et  al ., 458 U. S. 1118. 
Motion of state respondents to retax costs denied.

No. 81-680. Herma n  & Mac Lean  v . Hudd les ton  et  
al .; and

No. 81-1076. Hudd leston  et  al . v . Herma n & 
Mac Lean  et  al . C. A. 5th Cir. [Certiorari granted, 456 
U. S. 914.] Motion of Arthur Andersen & Co. for leave to 
participate in oral argument as amicus curiae denied.

No. 81-857. Mar tinez , as  Next  Frie nd  of  Morales  
v. Bynu m , Texa s Commi ssio ner  of  Educ atio n , et  al . 
C. A. 5th Cir. [Certiorari granted sub nom. Martinez v.
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Brockette, 457 U. S. 1131.] Motion of respondents for di-
vided argument denied.

No. 81-746. City  of  Akron  v . Akron  Center  for  Re -
pro duc tiv e  Health , Inc ., et  al .; and

No. 81-1172. Akro n  Center  for  Repro duc tiv e  
Health , Inc ., et  al . v . City  of  Akron  et  al . C. A. 6th 
Cir. [Certiorari granted, 456 U. S. 988.] Motion of the So-
licitor General for leave to participate in oral argument as 
amicus curiae and for divided argument granted. Motion of 
Francois Seguin, M. D., et al. for divided argument and for 
additional time for oral argument denied. Motion of Legal 
Defense Fund for Unborn Children for leave to participate in 
oral argument as amicus curiae denied.

No. 81-1020. Exxon  Corp , et  al . v . Eage rton , Com -
miss ioner  of  Revenue  of  Alaba ma , et  al .; and

No. 81-1268. Excha nge  Oil  & Gas  Corp , et  al . v . 
Eagerton , Commi ssio ner  of  Revenue  of  Alab ama . 
Sup. Ct. Ala. [Probable jurisdiction noted, 456 U. S. 970.] 
Motion of appellants for divided argument granted. Re-
quest for additional time for oral argument denied.

No. 81-1180. Dicker son , Dir ector , Bureau  of  Alco -
hol , Tobac co  and  Firea rm s  v . New  Banner  Insti tute , 
Inc . C. A. 4th Cir. [Certiorari granted, 455 U. S. 1015.] 
Motion of National Rifle Association of America for leave to 
participate in oral argument as amicus curiae denied.

No. 81-1255. Plann ed  Parenthood  Ass oc ia tio n  of  
Kans as  City , Miss ouri , Inc ., et  al . v . Ashc rof t , Attor -
ney  General  of  Miss ou ri , et  al .; and

No. 81-1623. Ashc rof t , Attorne y  General  of  Mis -
sou ri , et  al . v. Planned  Par enth oo d  Asso cia tion  of  
Kan sas  City , Miss ou ri , Inc ., et  al . C. A. 8th Cir. 
[Certiorari granted, 456 U. S. 988.] Motion of Legal De-
fense Fund for Unborn Children for leave to participate in 
oral argument as amicus curiae denied.
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No. 81-1304. Natio nal  Asso cia tion  of  Greetin g  
Car d  Pub lisher s  v . Unit ed  States  Post al  Serv ic e  et  
al .; and

No. 81-1381. Unit ed  Parce l  Servi ce  of  Amer ic a , 
Inc . v. Unit ed  States  Posta l  Serv ic e et  al . C. A. 
2d Cir. [Certiorari granted, 456 U. S. 925.] Motion of 
petitioners for divided argument granted. Request for 
additional time for oral argument denied. Motion of Amer-
ican Newspaper Publishers Association et al. for leave to 
file a brief as amici curiae granted. Motion of Direct 
Mail/Marketing Association, Inc., for divided argument 
denied.

No. 81-1314. W. R. Grac e  & Co. v. Local  Union  759, 
Inte rna tio na l  Union  of  the  Unit ed  Rub ber , Cor k , Li-
noleum  & Plastic  Worker s  of  Amer ic a . C. A. 5th Cir. 
[Certiorari granted, 458 U. S. 1105.] Motion of Equal Em-
ployment Advisory Council for leave to file a brief as amicus 
curiae granted.

No. 81-1335. Dist ri ct  of  Columb ia  Court  of  Ap-
peal s  et  al . v. Feldma n  et  al . C. A. D. C. Cir. [Cer-
tiorari granted, 458 U. S. 1105.] Motion of Conference of 
Chief Justices for leave to file a brief as amicus curiae 
granted.

No. 81-1370. Energ y  Reserv es  Grou p, Inc . v . Kan -
sas  Power  & Ligh t  Co . Sup. Ct. Kan. [Probable juris-
diction noted, 456 U. S. 904.] Motion of Energy Consumers 
& Producers Association et al. for leave to file a brief as 
amici curiae denied.

No. 81-1574. Local  926, Intern atio na l  Unio n  of  Op-
erat in g  Engi neers , AFL-CIO, et  al . v . Jones . Ct. 
App. Ga. [Probable jurisdiction postponed, 456 U. S. 987.] 
Motion of the Solicitor General for leave to participate in 
oral argument as amicus curiae and for divided argument 
granted.
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No. 81-1613. Memph is  Bank  & Trust  Co . v . Garner , 
Shelby  County  Trus tee , et  al . Sup. Ct. Tenn. [Prob-
able jurisdiction noted, 456 U. S. 943.] Motion of appellees 
for divided argument granted.

No. 81-1618. Weyerha euser  Co . et  al . v . Lyma n  
Lamb  Co . et  al .; and

No. 81-1619. Georgi a -Pac if ic  Corp . v . Lyma n  Lamb  
Co. ET AL. C. A. 5th Cir. [Certiorari granted, 456 U. S. 
971.] Motions of Business Roundtable et al. and City In-
vesting Co. et al. for leave to file briefs as amici curiae 
granted. Motion of the Solicitor General for leave to partici-
pate in oral argument as amicus curiae, for divided argu-
ment, and for additional time for oral argument granted, and 
10 additional minutes allotted for that purpose. Justi ce  
White  took no part in the consideration or decision of these 
motions.

No. 81-1627. Shepa rd  v . Natio nal  Labo r  Relat ion s  
Boar d  et  al . C. A. D. C. Cir. [Certiorari granted, 456 
U. S. 970.] Motion of American Federation of Labor and 
Congress of Industrial Organizations for leave to file a brief 
as amicus curiae granted.

No. 81-1661. General  Moto rs  Corp . v . Devex  Corp , 
et  al . C. A. 3d Cir. [Certiorari granted, 456 U. S. 988.] 
Motion of the Bar Association of the District of Columbia for 
leave to file a brief as amicus curiae granted. Motion of the 
Bar Association of the District of Columbia for leave to par-
ticipate in oral argument as amicus curiae denied.

No. 81-1664. Metrop olitan  Edis on  Co . v . Nationa l  
Labo r  Relat ion s  Boar d  et  al . C. A. 3d Cir. [Certio-
rari granted, 457 U. S. 1116.] Motion of the Solicitor Gen-
eral for divided argument granted.

No. 81-1748. Uni ted  States  v . Mitc hell  et  al . Ct. 
Cl. [Certiorari granted, 457 U. S. 1104.] Motion of the 
parties to dispense with printing the joint appendix granted.
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No. 81-1863. United  States  et  al . v . Grac e et  al . 
C. A. D. C. Cir. [Probable jurisdiction noted, 457 U. S. 
1131.] Motion of the parties to dispense with printing the 
joint appendix granted.

No. 81-1756. Lehr  v . Rober tson  et  al . Ct. App. 
N. Y. [Probable jurisdiction postponed, 456 U. S. 970.] 
Motions of Community Action for Legal Services, Inc., et al. 
and National Committee For Adoption, Inc., for leave to file 
briefs as amici curiae granted.

No. 81-1774. Estelle , Dir ector , Texa s  Depa rtm ent  
of  Correc tion s  v . Bullard . C. A. 5th Cir. [Certiorari 
granted, 457 U. S. 1116.] Motion of the Solicitor General 
for leave to participate in oral argument as amicus curiae 
denied.

No. 81-1802. Unite d  States  v . Knotts . C. A. 8th 
Cir. [Certiorari granted, 457 U. S. 1131.] Motion for ap-
pointment of counsel granted, and it is ordered that Mark W. 
Peterson, Esquire, of Minneapolis, Minn., be appointed to 
serve as counsel for respondent in this case. Motion of the 
parties to dispense with printing the joint appendix denied.

No. 81-1938. Unit ed  States  v . Baggo t . C. A. 7th 
Cir. [Certiorari granted, 457 U. S. 1131.] Motion of the 
Solicitor General to dispense with printing the joint appendix 
granted.

No. 81-1945. Paci fic  Gas  & Elect ri c  Co . et  al . v . 
State  Energy  Resour ces  Conser vati on  and  Develop -
ment  Commi ssi on  et  al . C. A. 9th Cir. [Certiorari 
granted, 457 U. S. 1132.] Motions of New England Legal 
Foundation and Fusion Energy Foundation for leave to file 
briefs as amici curiae granted. Motion of the Solicitor Gen-
eral for leave to participate in oral argument as amicus cu-
riae and for divided argument granted.

No. 81-1966. Belknap , Inc . v . Hale  et  al . Ct. App. 
Ky. [Certiorari granted, 457 U. S. 1131.] Motions of
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American Federation of Labor and Congress of Industrial 
Organizations and Chamber of Commerce of the United 
States for leave to file briefs as amici curiae granted. Mo-
tion of the Solicitor General for leave to participate in oral ar-
gument as amicus curiae and for divided argument granted.

No. 81-2159. Silkwo od , Admi nis trato r  v . Kerr - 
Mc Gee  Corp , et  al . Appeal from C. A. 10th Cir.;

No. 81-2278. Union  Electr ic  Co . v . City  of  Kirk -
wood , Miss ou ri . C. A. 8th Cir.;

No. 81-2359. Ameri can  Telep hone  & Telegraph  Co . 
et  al . v. Phon etel e , Inc . C. A. 9th Cir.;

No. 82-116. Greater  Wash ing ton  Centra l  Labo r  
Coun ci l  v . Dist ri ct  of  Columbi a  et  al . Ct. App. D. C.; 
and

No. 82-146. Food  & Allied  Servi ces  Tra de  Coun ci l  
of  Metrop olita n  Wash ing ton  v . Dis tri ct  of  Columbi a  
et  al . Ct. App. D. C. The Solicitor General is invited to 
file briefs in these cases expressing the views of the United 
States.

No. 81-2249. Sumne r , Ward en , San  Quen tin  Pri son  
v. Maxwell . C. A. 9th Cir. Motion of respondent for 
leave to proceed in forma pauperis granted.

No. 81-6737. In  re  Jaffer ; and
No. 81-6916. In  re  Weigang . Petitions for writs of 

common-law certiorari denied.

No. 81-6878. In  re  Jon es ;
No. 81-6898. In  re  Donnels on ;
No. 82-5016. In  re  Sullivan ;
No. 82-5166. In  re  Hoov er ;
No. 82-5172. In  re  Von  Ludwi tz ;
No. 82-5193. In  re  Mc Gour ty ;
No. 82-5221. In  re  Kulik ; and
No. 82-5326. In  re  Barn ey . Petitions for writs of ha-

beas corpus denied.
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No. 81-6633. Beard en  v . Georgi a . Ct. App. Ga. 
[Certiorari granted, 458 U. S. 1105.] Motion for appoint-
ment of counsel granted, and it is ordered that James H. 
Lohr, Esquire, of Chattanooga, Tenn., be appointed to serve 
as counsel for petitioner in this case.

No. 81-2153. In  re  Feins tein  et  al .;
No. 81-2319. In  re  Pick erin g ;
No. 81-6693. In  re  Park er ;
No. 81-6729. In  re  Barn ey ;
No. 81-6776. In  re  Cav allar o ;
No. 81-6831. In  re  Carte r ;
No. 81-6889. In  re  Kale c ;
No. 81-6909. In  re  Le  Gran d ;
No. 81-6997. In  re  Westo ver ;
No. 82-5137. In  re  Poo le ;
No. 82-5168. In  re  Aloi ; and
No. 82-5184. In  re  Velilla . Petitions for writs of 

mandamus denied.
No. 82-440. In re  Farme rs  Union  Central  Ex -

cha ng e , Inc . , ET AL. Motion of petitioners to expedite con-
sideration of the petition for writ of mandamus denied. Peti-
tion for writ of mandamus denied. Justi ce  Steven s  took 
no part in the consideration or decision of this motion and this 
petition.

No. 81-2205. In  re  Liebe r . Petition for writ of prohi-
bition and/or mandamus denied.
Probable Jurisdiction Noted

No. 81-2338. Regan , Secretar y  of  the  Treas ury , et  
al . v. Taxation  With  Repre sentat ion  of  Washi ngton . 
Appeal from C. A. D. C. Cir. Probable jurisdiction noted. 
Reported below: 219 U. S. App. D. C. 117, 676 F. 2d 715.

No. 82-65. Brown  et  al . v . Thoms on , Secr eta ry  of  
State  of  Wyom ing , et  al . Appeal from D. C. Wyo. 
Probable jurisdiction noted. Reported below: 536 F. Supp. 
780.
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Certiorari Granted
No. 81-2125. Bell , Secretar y  of  Educati on  v . New  

Jerse y  et  al . C. A. 3d Cir. Certiorari granted. Re-
ported below: 662 F. 2d 208.

No. 81-2337. Block , Secr etar y  of  Agr ic ultur e , et  
al . v. Nort h  Dakota  ex  rel . Boar d  of  Univ ersi ty  and  
Scho ol  Lands . C. A. Sth Cir. Certiorari granted. Re-
ported below: 671 F. 2d 271.

No. 82-63. City  of  Revere  v . Mass ach use tts  Gen -
era l  Hosp ita l . Sup. Jud. Ct. Mass. Certiorari granted. 
Reported below: 385 Mass. 772, 434 N. E. 2d 185.

No. 82-195. Muell er  et  al . v . Allen  et  al . C. A. 
8th Cir. Certiorari granted. Reported below: 676 F. 2d 
1195.

No. 81-1889. Publi c Serv ic e Com mi ssi on  of  the  
State  of  New  York  v . Mid -Loui si ana  Gas  Co . et  al .;

No. 81-1958. Arizo na  Electr ic  Power  Cooper ative , 
Inc . v. Mid -Louis iana  Gas  Co . et  al .;

No. 81-2042. Michi gan  v . Mid -Loui si ana  Gas  Co . et  
al .; and

No. 82-19. Federal  Energy  Regu lato ry  Commi s -
sion  v. Mid -Louis iana  Gas  Co . et  al . C. A. 5th Cir. 
Motion of Public Utilities Commission of California et al. for 
leave to file a brief as amici curiae in Nos. 81-1889, 81-1958, 
and 81-2042 granted. Motion of Associated Gas Distributors 
for leave to file a brief as amicus curiae in No. 81-1889 
granted. Motions of National Rural Electric Cooperative 
Association and Edmund G. Brown, Jr., Governor of Califor-
nia, for leave to file briefs as amici curiae granted. Certio-
rari granted, cases consolidated, and a total of one hour allot-
ted for oral argument. Reported below: 664 F. 2d 530.

No. 81-1891. Morr iso n -Knudse n  Con str uc tio n  Co . 
et  al . v. Dir ector , Off ice  of  Wor kers ’ Comp ensa tion  
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Pro gr ams , Uni ted  States  Depa rtm ent  of  Lab or , et  
al . C. A. D. C. Cir. Motions of American Insurance Asso-
ciation, Alliance of American Insurers et al., and National 
Association of Stevedores for leave to file briefs as amici 
curiae granted. Certiorari granted. Reported below: 216 
U. S. App. D. C. 50, 670 F. 2d 208.

No. 81-1893. Cali for ni a  v . Ramo s . Sup. Ct. Cal. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 30 Cal. 3d 553, 639 
P. 2d 908.

No. 81-2147. Arizo na  et  al . v . San  Car los  Apac he  
Trib e of  Arizo na  et  al .; Arizo na  et  al . v . Navaj o  
Trib e  of  India ns  et  al .; and

No. 81-2188. Montana  et  al . v . North ern  Cheyenn e  
Trib e of  the  Nort her n  Cheyenn e Indi an  Reserv a -
tio n  et  al . C. A. 9th Cir. Certiorari granted, cases con-
solidated, and a total of one and one-half hours allotted for 
oral argument. Reported below: No. 81-2147, 668 F. 2d 
1093 (first case), 668 F. 2d 1100 (second case); No. 81-2188, 
668 F. 2d 1080.

No. 81-2318. Flori da  v . Casa l  et  al . Sup. Ct. Fla. 
Motion of respondents for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 410 So. 2d 152.

No. 82-131. Jones  & Laughli n Steel  Corp . v . 
Pfeif er . C. A. 3d Cir. Motion of Keystone Shipping Co. 
et al. for leave to file a brief as amici curiae granted. Cer-
tiorari granted limited to Questions I and II presented by the 
petition. Reported below: 678 F. 2d 453.
Certiorari Denied. (See also Nos. 81-2019, 81-2113, 

81-2213, 81-2217, 81-2236, 81-2281, 81-2389, 81-2395, 
81-6710, 81-6839, 81-6871, 81-6912, 81-6917, 81-6947, 
81-6970, 81-6998, 82-8, 82-107, 82-193, 82-5064, 
82-5089, 82-5102, 82-5105, 82-5112, 82-5179, 81-2375, 
81-6737, and 81-6916, supra.)
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No. 81-1688. Gerber  v . Dis ci pli nar y  Boar d  of  the  
Supr eme  Court  of  Pennsylv ania . Sup. Ct. Pa. Certio-
rari denied.

No. 81-1755. Dollar  v . Georgi a . Ct. App. Ga. Cer-
tiorari denied. Reported below: 160 Ga. App. 759, 288 S. E. 
2d 42.

No. 81-1760. Mulli gan  v . Veteran s  Admi ni stra tio n . 
C. A. 2d Cir. Certiorari denied. Reported below: 671 F. 
2d 492.

No. 81-1808. Moore  v . El  Paso  Count y , Texas , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 660 F. 
2d 586.

No. 81-1819. Navasky  v . Centr al  Intellig ence  
Agen cy . C. A. 2d Cir. Certiorari denied. Reported 
below: 679 F. 2d 873.

No. 81-1828. Vavr a  et  al . v . Uni ted  States  Envi -
ron menta l  Prote cti on  Agency  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 659 F. 2d 1349.

No. 81-1861. Wilki ns  et  al . v . Univ ersi ty  of  Hous -
ton  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 654 F. 2d 388 and 662 F. 2d 1156.

No. 81-1876. Davis  v . Schwei ker , Secr eta ry  of  
Health  and  Human  Servi ces . C. A. D. C. Cir. Certio-
rari denied. Reported below: 217 U. S. App. D. C. 359, 672 
F. 2d 893.

No. 81-1880. Hall  v . Boar d  of  Tru stees  of  Arka n -
sas  Publi c Emp loyees  Retiremen t  Sys tem  et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 671 F. 
2d 269.

No. 81-1894. Cappu cci lli  et  al . v. Comm iss ion er  of  
Interna l  Revenu e . C. A. 2d Cir. Certiorari denied. 
Reported below: 668 F. 2d 138.
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No. 81-1906. Uni ted  Steelwo rker s of  Ameri ca , 
AFL-CIO-CLC v. Sadlo wsk i et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 666 F. 2d 845.

No. 81-1910. South  Dako ta  v . United  States . C. A. 
8th Cir. Certiorari denied. Reported below: 665 F. 2d 837.

No. 81-1936. Apodac a  v . Unit ed  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 666 F. 2d 89.

No. 81-1961. Idah o ex  rel . Tro mbley , Dir ecto r , 
Idah o  Departm ent  of  Land s , et  al . v . Unit ed  States  
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 
666 F. 2d 444.

No. 81-1962. Regent s  of  the  Unive rsi ty  of  Cali for -
nia  v. Lynn ; and

No. 81-2005. Lynn  v . Regent s  of  the  Unive rsi ty  of  
Califor nia . C. A. 9th Cir. Certiorari denied. Reported 
below: 656 F. 2d 1337.

No. 81-1965. Bra mso n  v . Uni ted  State s . C. A. D. C. 
Cir. Certiorari denied. Reported below: 218 U. S. App. 
D. C. 162, 673 F. 2d 553.

No. 81-1970. Samu el  T. Isaac  & Asso cia tes , Inc . v . 
Gov ernm ent  Nationa l  Mortg ag e Associ ation  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 673 F. 
2d 1330.

No. 81-1976. Walter s  v . Tenn essee  Valle y  Autho r -
ity  et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 698 F. 2d 1225.

No. 81-1978. Freem an  et  al . v . United  States . 
C. A. 11th Cir. Certiorari denied. Reported below: 660 F. 
2d 1030.

No. 81-1986. Attor ney  General  of  Ohi o  v . Krau se  
et  AL. C. A. 6th Cir. Certiorari denied. Reported below: 
671 F. 2d 212.
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No. 81-2004. Palm  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 672 F. 2d 924.

No. 81-2014. Brewer  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 670 F. 2d 1369.

No. 81-2030. Edgewoo d Schoo l  Distri ct  et  al . v . 
Hoo ts  et  al .;

No. 81-2032. Hallen ber g , Pres iden t  of  the  Alle -
ghe ny  Coun ty  Boar d  of  Scho ol  Direc tors  v . Hoo ts  et  
al .;

No. 81-2034. Allegh eny  Coun ty  Scho ol  Boar d  et  
al . v. Hoo ts  et  al .;

No. 81-2037. Swissv ale  Area  School  Distr ict  v . 
Hoo ts  et  al .; and

No. 81-2038. Pennsylvan ia  et  al . v . Hoots  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 672 F. 
2d 1107.

No. 81-2051. Petito  v . Uni ted  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 671 F. 2d 68.

No. 81-2054. Secha n  v . United  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 671 F. 2d 1383.

No. 81-2061. New  Jersey  v . Depar tme nt  of  Health  
and  Huma n  Servi ces . C. A. 3d Cir. Certiorari denied. 
Reported below: 670 F. 2d 1284.

No. 81-2064. Nic hol  v . Orego n . Ct. App. Ore. Cer-
tiorari denied. Reported below: 55 Ore. App. 162, 637 P. 2d 
625.

No. 81-2067. Hawai i v . Blos s ; and Hawaii  v . Haw -
ki ns . Sup. Ct. Haw. Certiorari denied. Reported below: 
64 Haw. 148, 637 P. 2d 1117 (first case); 64 Haw. 499, 643 P. 
2d 1058 (second case).

No. 81-2068. Rutuelo  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported 
below: 86 App. Div. 2d 784, 449 N. Y. S. 2d 372.
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No. 81-2069. Associ ated  Gro cer s  v . Nation al  Labo r  
Relation s  Boa rd  et  al . C. A. D. C. Cir. Certiorari de-
nied. Reported below: 217 U. S. App. D. C. 358, 672 F. 2d 
892.

No. 81-2072. Rubu sh  et  al . v . Bemi s  Co ., Inc ., et  al . 
Sup. Ct. Ind. Certiorari denied. Reported below: 427 
N. E. 2d 1058.

No. 81-2073. Thevi s  et  al . v . United  State s . C. A. 
11th Cir. Certiorari denied. Reported below: 665 F. 2d 
616.

No. 81-2075. Wold  v . Wold  et  al . App. Ct. Ill., 2d 
Dist. Certiorari denied. Reported below: 100 Ill. App. 3d 
1200, 429 N. E. 2d 929.

No. 81-2078. Amon  et  al . v . Uni ted  States . C. A. 
10th Cir. Certiorari denied. Reported below: 669 F. 2d 
1351.

No. 81-2083. ITT Cont in enta l  Baking  Co . v . Willi am  
Ingl is  & Sons  Baki ng  Co . et  al .; and

No. 81-2289. William  Ing lis  & Sons  Bakin g  Co . et  
al . v. ITT Conti nental  Baki ng  Co ., Inc . C. A. 9th Cir. 
Certiorari denied. Reported below: 668 F. 2d 1014.

No. 81-2089. Philli ps  Petro leum  Co . v . Ashl an d  
Oil , Inc ., et  al . C. A. 10th Cir. Certiorari denied.

No. 81-2090. City  of  Sault  Ste . Mari e , Mic higan  v . 
Watt , Secr etary  of  the  Interi or , et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 217 U. S. App. 
D. C. 359, 672 F. 2d 893.

No. 81-2093. Coun ty  of  Imperi al  et  al . v . Munoz  et  
al . C. A. 9th Cir. Certiorari denied. Reported below: 
667 F. 2d 811.

No. 81-2100. Steph ens  v . Lowery  et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 657 F. 2d 1250.



826 OCTOBER TERM, 1982

459 U. S.October 4, 1982

No. 81-2094. Clan cy  et  al . v . Jartec h , Inc ., et  al .; 
and

No. 81-2096. Clan cy  et  al . v . Jartec h , Inc ., et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 666 F. 
2d 403.

No. 81-2098. Suntex  Dair y  et  al . v . Block , Secre -
tar y  of  Agri cultur e . C. A. 5th Cir. Certiorari denied. 
Reported below: 666 F. 2d 158.

No. 81-2102. Hustler  Magazi ne , Inc ., et  al . v . 
Gucc ion e . Ct. App. Ohio, Franklin County. Certiorari 
denied.

No. 81-2106. John so n  v . Schwei ker , Secre tar y  of  
Health  and  Human  Servi ces . C. A. 9th Cir. Certiorari 
denied. Reported below: 673 F. 2d 1338.

No. 81-2107. Miller  et  al . v . Curr y , Distr ic t  At -
torney , Tar ra nt  Coun ty , et  al . Ct. App. Tex., 2d Sup. 
Jud. Dist. Certiorari denied. Reported below: 625 S. W. 
2d 84.

No. 81-2108. Corch ado  v. Puert o  Rico  Mar in e  Man -
agem ent , Inc . C. A. 1st Cir. Certiorari denied. Re-
ported below: 665 F. 2d 410.

No. 81-2109. Doha ish  v. Tooley . C. A. 10th Cir. 
Certiorari denied. Reported below: 670 F. 2d 934.

No. 81-2111. Columbi a  Broadc asting  Syste m , Inc . v . 
Roy  Expor t  Compa ny  Estab lish ment  of  Vad uz , Liech -
tens tein , et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 672 F. 2d 1095.

No. 81-2112. Peters  et  al . v . Health  and  Hosp itals  
Gover nin g  Commi ssi on  of  Cook  Coun ty . Sup. Ct. Ill. 
Certiorari denied. Reported below: 88 Ill. 2d 316, 430 N. E. 
2d 1128.

No. 81-2114. Gun ter  et  ux . v . Hutch eson  et  al . 
C. A. 11th Cir. Certiorari denied. Reported below: 674 F. 
2d 862.
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No. 81-2116. Pettib one  Corp . v . Natio nal  Labor  Re -
lations  Boar d . C. A. 7th Cir. Certiorari denied. Re-
ported below: 679 F. 2d 894.

No. 81-2119. Axelrod , New  York  State  Commi s -
si on er  of  Health  v . Coe  et  al .; and

No. 81-6511. Coe  et  al . v . Axelrod , New  York  State  
Comm issi oner  of  Health , et  al . C. A. 2d Cir. Certio-
rari denied. Reported below: 669 F. 2d 67.

No. 81-2120. Durh am  Indust ri es , Inc . v . Nort h  
River  Insur anc e  Co . C. A. 2d Cir. Certiorari denied. 
Reported below: 673 F. 2d 37.

No. 81-2121. Boll  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 81-2122. Wis cons in  Avenue  Ass oc ia tes , Inc ., et  
al . v. 2720 Wis cons in  Avenue  Coop erati ve  Ass n ., Inc ., 
et  AL.; and

No. 81-2179. Gold  Depos itor y  & Loa n  Co ., Inc . v . 
2720 Wisco nsin  Avenue  Coop erat ive  Ass n ., Inc ., et  al . 
Ct. App. D. C. Certiorari denied. Reported below: 441 A. 
2d 956.

No. 81-2124. Bosto n  Associ ation  of  School  Admin is -
tra tor s & Superv isor s , AFL-CIO v. Morga n  et  al . 
C. A. 1st Cir. Certiorari denied. Reported below: 671 F. 
2d 23.

No. 81-2126. Fields , Actin g  War den , Josep h  Harp  
Corr ecti onal  Center , et  al . v . Paul  M. C. A. 10th 
Cir. Certiorari denied. Reported below: 668 F. 2d 1127.

No. 81-2129. Eis enbe rg  v . Crowley . Ct. App. Wis. 
Certiorari denied. Reported below: 103 Wis. 2d 691, 310 
N. W. 2d 652.

No. 81-2130. Jose ph  et  al . v . Bon d  et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 685 F. 2d 436.
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No. 81-2131. Hill  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 669 F. 2d 23.

No. 81-2132. Cor y , State  Contro ller  v . Camp bell . 
Ct. App. Cal., 1st App. Dist. Certiorari denied. Reported 
below: 125 Cal. App. 3d 1044, 178 Cal. Rptr. 823.

No. 81-2136. Texac o , Inc . v . Hasb rouc k , dba  Rick ’s  
Texa co , et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 663 F. 2d 930.

No. 81-2137. ARCO Poly mer s , Inc . v . Local  8-74, 
Aff ili ated  With  the  Oil , Chemi cal  & Atomi c  Work -
ers ’ Inter nati ona l  Union . C. A. 3d Cir. Certiorari 
denied. Reported below: 671 F. 2d 752.

No. 81-2138. Park er  et  al . v . Anders on  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 667 F. 
2d 1204.

No. 81-2139. Tyle r  v . Hartf ord  Insu ran ce  Group  
et  al . Ct. App. Colo. Certiorari denied.

No. 81-2140. Stewart  v . South  Carol ina . Sup. Ct. 
S. C. Certiorari denied. Reported below: 278 S. C. 296, 
295 S. E. 2d 627.

No. 81-2142. Lindq uist  et  al . v . Fowler . C. A. 9th 
Cir. Certiorari denied. Reported below: 672 F. 2d 922.

No. 81-2143. Thomp son  v . Cov ing ton  Hou sin g  De -
vel opm ent  Corp , et  al . C. A. 6th Cir. Certiorari de-
nied. Reported below: 698 F. 2d 1223.

No. 81-2145. Arr an da le  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 676 F. 2d 688.

No. 81-2146. Singleton  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 672 F. 2d 924.

No. 81-2154. Curr ier  v . Foge l  et  al .; and
No. 81-2163. Ches tnu tt  et  al . v . Foge l  et  al . C. A. 

2d Cir. Certiorari denied. Reported below: 668 F. 2d 100.
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No. 81-2155. Varney  et  al . v . Smi ddy ; and
No. 81-2382. Smid dy  v . Varney  et  al . C. A. 9th Cir. 

Certiorari denied. Reported below: 665 F. 2d 261.
No. 81-2157. Caroli na  Casu alty  Insur anc e Co . v . 

Trans por t  Ind emni ty  Co . C. A. 4th Cir. Certiorari de-
nied. Reported below: 676 F. 2d 690.

No. 81-2158. Skai nes , dba  Wyat t  Tire  Distr ibu tors  
v. Unir oyal , Inc . C. A. 6th Cir. Certiorari denied. Re-
ported below: 673 F. 2d 1330.

No. 81-2160. Agri llo -Ladla d et  al . v . Unite d  
States . C. A. 7th Cir. Certiorari denied. Reported 
below: 675 F. 2d 905.

No. 81-2161. Gri ffith  v . Unit ed  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 701 F. 2d 181.

No. 81-2165. Kenneth  M. M. v . Clair e  A. M. Sup. 
Ct. Del. Certiorari denied. Reported below: 450 A. 2d 893.

No. 81-2166. Barber  v . Unit ed  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 668 F. 2d 778.

No. 81-2167. Seekon k  Wate r  Distri ct  v . Heri tag e  
Homes  of  Attlebor o , Inc . C. A. 1st Cir. Certiorari de-
nied. Reported below: 670 F. 2d 1.

No. 81-2170. Haser  v . Wis kows ki , Dir ecto r , Divi -
si on  of  Motor  Vehic les  of  New  Jers ey . Sup. Ct. N. J. 
Certiorari denied. Reported below: 89 N. J. 400, 446 A. 2d 
135.

No. 81-2173. Grabi nski  v . Uni ted  State s . C. A. 8th 
Cir. Certiorari denied. Reported below: 674 F. 2d 677.

No. 81-2178. Thom pson  et  al . v . Woo d . C. A. 6th Cir. 
Certiorari denied. Reported below: 698 F. 2d 1223.

No. 81-2180. Steed  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 674 F. 2d 284.
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No. 81-2182. Gana  v . Hawaii . Sup. Ct. Haw. Certio-
rari denied. Reported below: 64 Haw. 407, 642 P. 2d 933.

No. 81-2183. Ruff in  v . Cas ey , Dir ecto r , Centra l  
Intell ige nce  Agency , et  al . C. A. D. C. Cir. Certio-
rari denied. Reported below: 218 U. S. App. D. C. 161, 673 
F. 2d 552.

No. 81-2185. Gibs on  v . Illinoi s . Sup. Ct. Ill. Certio-
rari denied. Reported below: 89 Ill. 2d 322, 433 N. E. 2d 
629.

No. 81-2186. M. R. Yudo fs ky  & Ass oci ates  et  al . 
v. Kentu cky  Depar tme nt  of  Finan ce . Ct. App. Ky. 
Certiorari denied.

No. 81-2187. Guth ery  v . Guther y . Ct. Civ. App. Ala. 
Certiorari denied. Reported below: 409 So. 2d 844.

No. 81-2190. Hall  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 673 F. 2d 1340.

No. 81-2191. Mayb err y  v . Dees  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 663 F. 2d 502.

No. 81-2192. Mor ra n  v . Florid a . Dist. Ct. App. Fla., 
2d Dist. Certiorari denied. Reported below: 412 So. 2d 
487.

No. 81-2193. Hern  Iron  Works , Inc . v . Donov an , 
Secr etary  of  Labo r ; and Young stro m , dba  
Youngstrom ’s Log  Homes  v . U. S. Depar tment  of  
Labor . Certiorari (first case) and certiorari before judg-
ment (second case) to C. A. 9th Cir. Certiorari denied. 
Reported below: 670 F. 2d 838 (first case).

No. 81-2196. Counc il  of  Nort h  Atlanti c  Ship pin g  
Assn s . et  al . v. Fede ral  Mari tim e  Commi ss ion  et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 217 
U. S. App. D. C. 318, 672 F. 2d 171.



ORDERS 831

459 U. S. October 4, 1982

No. 81-2200. Mine rs  & Mercha nts  Bank  of  
Roundu p, Montana  v . Stensvad  et  al . Sup. Ct. Mont. 
Certiorari denied. Reported below: 196 Mont. 193, 640 P. 
2d 1303.

No. 81-2201. Keefe  v . Unit ed  States . Ct. Cl. Cer-
tiorari denied. Reported below: 228 Ct. Cl. 493, 657 F. 2d 
1194.

No. 81-2203. Giova nazi  v . Givn ankh  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 673 F. 2d 1337.

No. 81-2207. C. B. Foops, Inc . v. Uni ted  States  De -
part ment  of  Agri cultu re . C. A. 3d Cir. Certiorari de-
nied. Reported below: 681 F. 2d 804.

No. 81-2208. Interco llegia te  (Big  Ten ) Confer ence  
of  Fac ulty  Represen tativ es  et  al . v . Wilso n . C. A. 
7th Cir. Certiorari denied. Reported below: 668 F. 2d 962.

No. 81-2210. Grey hound  Lines , Inc . v . Pric e . C. A. 
4th Cir. Certiorari denied.

No. 81-2212. Kaye  v . Luce , Forwar d , Hami lton  & 
Scr ipp s  et  al . C. A. 9th Cir. Certiorari denied.

No. 81-2214. Andr us  Energ y  Corp , et  al . v . Unit ed  
States  et  al . Temp. Emerg. Ct. App. Certiorari denied. 
Reported below: 678 F. 2d 1081.

No. 81-2216. Byrd  v . San  Franci sco  Unif ied  Scho ol  
Dist ri ct . C. A. 9th Cir. Certiorari denied. Reported 
below: 673 F. 2d 1336.

No. 81-2220. Unite d  State s  ex  rel . Patri ck  v . Hil -
ton , War den , Trenton  State  Priso n . C. A. 3d Cir. 
Certiorari denied.

No. 81-2222. Sweatt  et  al . v . Plumb ago  Mini ng  
Corp . Sup. Jud. Ct. Me. Certiorari denied. Reported 
below: 444 A. 2d 361.
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No. 81-2223. Keltne r  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 675 F. 2d 602.

No. 81-2227. Jones  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 676 F. 2d 327.

No. 81-2228. Sooji an  v. Count y  of  Fresn o  et  al . Ct.
App. Cal., 5th App. Dist. Certiorari denied.

No. 81-2229. Chi afa ri  v . U. S. Depar tme nt  of  Inte -
rior  et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 673 F. 2d 1307.

No. 81-2230. Mc Gough  v . Flor id a . Dist. Ct. App. 
Fla., 5th Dist. Certiorari denied. Reported below: 407 So. 
2d 622.

No. 81-2232. Bruc e  v . Kosnos ki . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 669 F. 2d 944.

No. 81-2233. Valdes  v . United  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 661 F. 2d 436.

No. 81-2234. Acme  Quilting  Co ., Inc . v . Perfect  Fit  
Indu str ies , Inc . C. A. 2d Cir. Certiorari denied. Re-
ported below: 673 F. 2d 53.

No. 81-2235. Garc ia  v . United  State s  et  al . C. A. 
11th Cir. Certiorari denied. Reported below: 666 F. 2d 
960.

No. 81-2238. Parson s , dba  Execu tive  Motor s Un -
lim ited  et  al . v. Ford  Motor  Co . et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 669 F. 2d 308.

No. 81-2241. Kembe r  et  al . v . United  States . C. A. 
D. C. Cir. Certiorari denied. Reported below: 222 U. S. 
App. D. C. 1, 685 F. 2d 451.

No. 81-2246. Cons tan t  v . Color ado . Sup. Ct. Colo. 
Certiorari denied. Reported below: 645 P. 2d 843.
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No. 81-2247. Mc Cart hy  et  al . v . Mens ch  et  al . 
Sup. Ct. Fla. Certiorari denied. Reported below: 412 So. 
2d 343.

No. 81-2248. Bern s  v . Uni ted  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 698 F. 2d 1224.

No. 81-2250. Harv ey  et  al . v . Unit ed  States . C. A. 
9th Cir. Certiorari denied. Reported below: 661 F. 2d 767.

No. 81-2251. Willi ams  v . Cook  Coun ty  Civil  Serv ic e  
Commi ssio n  et  al . App. Ct. Ill., 1st Dist. Certiorari 
denied.

No. 81-2253. Vin ston  v. Arka nsa s . Sup. Ct. Ark. 
Certiorari denied. Reported below: 274 Ark. 452, 625 S. W. 
2d 533.

No. 81-2255. Checkr ite  Petroleum  Inc . v . Amoc o  
Oil  Co . C. A. 2d Cir. Certiorari denied. Reported 
below: 678 F. 2d 5.

No. 81-2256. Jeff ers on  County , Kentu cky , et  al . v . 
Hays  et  al .; and

No. 82-28. Hays  et  al . v . Jeff ers on  Count y , Ken -
tuck y , et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 668 F. 2d 869 and 673 F. 2d 152.

No. 81-2259. Miss our i Pac if ic Railroa d Co . v . 
Boubel . C. A. 5th Cir. Certiorari denied. Reported 
below: 670 F. 2d 183.

No. 81-2260. S. A. R. L. de  Gestio n  Pierre  Card in  
v. Morse . C. A. 2d Cir. Certiorari denied. Reported 
below: 688 F. 2d 816.

No. 81-2261. Kim et  al . v . Taylor  et  al . Ct. App. 
Cal., 4th App. Dist. Certiorari denied.

No. 81-2262. Sutto n  et  al . v . Sout hern  Natur al  
Gas  Co .; and Sun  Fresh  Farm s  of  Loui si ana  et  al . v . 
Souther n  Natura l  Gas  Co . Ct. App. La., 2d Cir. Cer-
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tiorari denied. Reported below: 406 So. 2d 657 (first case); 
406 So. 2d 669 (second case).

No. 81-2263. Uzzoli no  v. United  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 681 F. 2d 810.

No. 81-2264. Loney  v . Unit ed  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 676 F. 2d 688.

No. 81-2265. Kelly  v . Warm in ster  Towns hi p Boar d  
of  Super vis ors  et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 681 F. 2d 806.

No. 81-2267. Firs t  Natio nal  Bank  of  Sco tia  et  al . v . 
Uni ted  States  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 688 F. 2d 815.

No. 81-2269. Berg er  v . Berger . Ct. App. Ohio, Cuya-
hoga County. Certiorari denied. Reported below: 3 Ohio 
App. 3d 125, 443 N. E. 2d 1375.

No. 81-2270. Gust afs on  et  al . v . Unite d  States . 
C. A. Sth Cir. Certiorari denied. Reported below: 675 F. 
2d 965.

No. 81-2271. Schoo l  Boar d  of  Dade  County , Flor -
ida  v. Trav elers  Indem nity  Co . C. A. 11th Cir. Certio-
rari denied. Reported below: 666 F. 2d 505.

No. 81-2274. Jonn et  Develo pmen t  Corp . v . Cali - 
gui ri  et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 676 F. 2d 686.

No. 81-2277. Nort h State  Chem ical s , Inc . v . 
Stric kla nd  et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 679 F. 2d 885.

No. 81-2282. Cough lin  et  al . v . Jac ob so n . C. A. 2d 
Cir. Certiorari denied. Reported below: 688 F. 2d 815.

No. 81-2286. Sarmi ento -Perez  v . Unit ed  States . 
C. A. 5th Cir. Certiorari denied. Reported below: 667 F. 
2d 1239.
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No. 81-2287. Woole ry  v. United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 670 F. 2d 513.

No. 81-2288. Speck ter  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 671 F. 2d 1377.

No. 81-2290. Cinc inn ati  Asso cia tion  for  the  Blind  
v. Nationa l  Labo r  Relations  Boar d . C. A. 6th Cir. 
Certiorari denied. Reported below: 672 F. 2d 567.

No. 81-2291. Alexa nd ro  v . Unit ed  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 675 F. 2d 34.

No. 81-2292. Air  Exp ress  Inter nati ona l  Corp . v . 
Nation al  Labor  Relation s Boar d . C. A. 11th Cir. 
Certiorari denied. Reported below: 659 F. 2d 610 and 670 F. 
2d 512.

No. 81-2293. Connecti cut  Light  & Power  Co . et  al . 
v. Nucle ar  Regulato ry  Comm issio n . C. A. D. C. Cir. 
Certiorari denied. Reported below: 218 U. S. App. D. C. 
134, 673 F. 2d 525.

No. 81-2295. Bonello  v . Ohio . Ct. App. Ohio, Frank-
lin County. Certiorari denied. Reported below: 3 Ohio 
App. 3d 365, 445 N. E. 2d 667.

No. 81-2297. Ward  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 676 F. 2d 94.

No. 81-2298. Willi ams  v . United  States  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 673 F. 
2d 1320.

No. 81-2300. Consi din e  et  vir  v . United  States . Ct. 
Cl. Certiorari denied. Reported below: 227 Ct. Cl. 77, 645 
F. 2d 925.

No. 81-2301. Brenner , dba  Teddy  Bren ner  Enter -
pri ses  v. World  Box in g  Cou nc il  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 675 F. 2d 445.
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No. 81-2304. United  States  Steel  Corp . v . Gaud ian o  
et  AL. C. A. 3d Cir. Certiorari denied. Reported below: 
681 F. 2d 811.

No. 81-2308. Capp s  v . Kentu cky . Sup. Ct. Ky. Cer-
tiorari denied.

No. 81-2311. Kersey  et  al . v . Shipl ey  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 673 F. 2d 730.

No. 81-2312. Miss our i Paci fic  Railroa d Co . v . 
Unit ed  States  Steel  Corp . C. A. 8th Cir. Certiorari 
denied. Reported below: 668 F. 2d 435.

No. 81-2314. Taylo r  v . Kentu ck y  ex  rel . May . Sup. 
Ct. Ky. Certiorari denied.

No. 81-2315. Del  Re v . Pruden tia l  Lines , Inc . 
C. A. 2d Cir. Certiorari denied. Reported below: 669 F. 
2d 93.

No. 81-2317. Ranger  Fuel  Corp . v . Youghi oghen y  & 
Ohio  Coal  Co . C. A. 4th Cir. Certiorari denied. Re-
ported below: 677 F. 2d 378.

No. 81-2320. Dazzo  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 672 F. 2d 284.

No. 81-2321. Waide  v . Unite d  State s . Ct. Cl. Cer-
tiorari denied. Reported below: 229 Ct. Cl. 833.

No. 81-2323. W. H. Mosele y Co ., Inc . v . Uni ted  
State s . Ct. Cl. Certiorari denied. Reported below: 230 
Ct. Cl. 405, 677 F. 2d 850.

No. 81-2325. Atlan ta  Gas  Light  Co . v . United  
States  Depa rtment  of  Energ y  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 666 F. 2d 1359.

No. 81-2327. De Battist a  v . Arg ona ut -South west  
Insur ance  Co . et  al . Ct. App. La., 4th Cir. Certiorari 
denied. Reported below: 410 So. 2d 279.
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No. 81-2329. Unio n  Texa s  Petroleum , a  Divis ion  of  
Allied  Chemi cal  Corp ., et  al . v . Corpo rati on  Commi s -
sio n  of  Oklah oma  et  al .; and

No. 81-2330. Har per  Oil  Co . v . Corp ora tio n  Commi s -
si on  of  Okla ho ma  et  al . Sup. Ct. Okla. Certiorari 
denied. Reported below: 651 P. 2d 652.

No. 81-2335. Browni ng , Admi nis tratri x v . B. F. 
Diamo nd  Cons tructio n  Co ., Inc ., et  al . Ct. App. Ga. 
Certiorari denied. Reported below: 161 Ga. App. 73, 289 
S. E. 2d 268.

No. 81-2339. Buc ha no n  v . Maco n  County  Comm uni ty  
Acti on  Commi ttee , Inc ., et  al . C. A. 11th Cir. Certio-
rari denied. Reported below: 670 F. 2d 185.

No. 81-2341. Kudler  et  al . v . Smith . Ct. App. Colo. 
Certiorari denied. Reported below: 643 P. 2d 783.

No. 81-2342. Gons alves  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 675 F. 2d 1050.

No. 81-2345. Lyle  v . Commi ssio ner  of  Interna l  Rev -
enue . C. A. 5th Cir. Certiorari denied. Reported below: 
673 F. 2d 1326.

No. 81-2346. Rexr oa t  v . Thorell . Sup. Ct. Ill. Cer-
tiorari denied. Reported below: 89 Ill. 2d 221, 433 N. E. 2d 
235.

No. 81-2347. Boddick er  et  al . v . Arizo na  State  Den -
tal  Ass n , et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 680 F. 2d 66.

No. 81-2348. Aetna  Lif e & Casu alty  Co . et  al . v . 
Gurne e  et  al . Ct. App. N. Y. Certiorari denied. Re-
ported below: 55 N. Y. 2d 184, 433 N. E. 2d 128.

No. 81-2350. Moffet  et  al . v . Stone  Moun tain  Me -
mori al  Ass n , et  al . C. A. 11th Cir. Certiorari denied. 
Reported below: 671 F. 2d 1383.
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No. 81-2351. SCHREFFLER V. PENNSYLVANIA LABOR 
Relations  Boar d  et  al . Pa. Commw. Ct. Certiorari de-
nied. Reported below: 58 Pa. Commw. 78, 427 A. 2d 305.

No. 81-2353. Grac e v . Sant a  Fe Paci fic  Railroa d  
Co. et  al . C. A. 10th Cir. Certiorari denied. Reported 
below: 668 F. 2d 1140.

No. 81-2354. Unif or med  Fir efig hter s  Assn ., Loca l  
94, IAFF, AFL-CIO, et  al . v. City  of  New  York  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 676 F. 
2d 20.

No. 81-2356. Gran t  v . Attor ney  Regis tra tion  and  
Dis ci pli nar y  Commi ss ion . Sup. Ct. Ill. Certiorari de-
nied. Reported below: 89 Ill. 2d 247, 433 N. E. 2d 259.

No. 81-2357. John  G. Rin ald o  Limi ted  Par tners hip  
Numbe r  14 et  al . v . Road run ner  Lake  Park s , Inc ., et  
al . C. A. 9th Cir. Certiorari denied. Reported below: 
673 F. 2d 1338.

No. 81-2360. Moell er  et  al . v . Conn ectic ut . Sup. 
Ct. Conn. Certiorari denied. Reported below: 186 Conn. 
547, 442 A. 2d 939.

No. 81-2361. Gro ssma n  v . Fidelity  Munic ipal  Bon d  
Fund , Inc ., et  al . C. A. 1st Cir. Certiorari denied. Re-
ported below: 674 F. 2d 115.

No. 81-2364. Gee  v . Gee  et  al . C. A. 9th Cir. Certio-
rari denied. Reported below: 672 F. 2d 922.

No. 81-2365. Fitzp atr ic k  v . New  York . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 290.

No. 81-2367. Solitron  Devic es , Inc ., et  al . v . Siro ta  
et  al . C. A. 2d Cir. Certiorari denied. Reported below: 
673 F. 2d 566,

No. 81-2368. Armi jo , Commi ss io ner  of  Publi c  Lands  
for  New  Mexic o  v . Jensen  et  al . Sup. Ct. N. M. Cer-
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tiorari denied. Reported below: 97 N. M. 630, 642 P. 2d 
1089.

No. 81-2372. Deles der nie r  v . Porter ie  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 666 F. 2d 116.

No. 81-2374. Fergus on  v . Union  Mutua l  Stock  Lif e  
Insur ance  Compa ny  of  Amer ic a . C. A. Sth Cir. Cer-
tiorari denied. Reported below: 673 F. 2d 253.

No. 81-2378. Yacht s  Amer ic a , Inc ., et  al . v . Unite d  
States . Ct. Cl. Certiorari denied. Reported below: 230 
Ct. Cl. 26, 673 F. 2d 356.

No. 81-2379. Procto r  et  al . v . State  Farm  Mutual  
Auto mob ile  Insur ance  Co . et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 218 U. S. App. D. C. 
289, 675 F. 2d 308.

No. 81-2380. Penna var ia  v. Unite d  States . C. A. 
3d Cir. Certiorari denied. Reported below: 681 F. 2d 810.

No. 81-2387. Restau ra nt  Emplo yees , Bartender s  
& Hotel  Servi ce  Employ ees  Welfa re  and  Pensi on  
Trust  et  al . v . Gateway  Cafe , Inc ., et  al . Sup. Ct. 
Wash. Certiorari denied. Reported below: 95 Wash. 2d 
791, 630 P. 2d 1348.

No. 81-2392. Phil lips  Petroleum  Co . v . Sauce do . 
C. A. 5th Cir. Certiorari denied. Reported below: 670 F. 
2d 634.

No. 81-2393. Munoz  v . Depar tme nt  of  Regi str ati on  
and  Educ ati on  of  Illinois . App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 101 Ill. App. 3d 827, 428 
N. E. 2d 1137.

No. 81-2396. Benjam in  v . Unit ed  States ;
No. 82-5228. Feeney  v . United  State s ; and
No. 82-5252. Rost en  v . United  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 675 F. 2d 46.



840 OCTOBER TERM, 1982

October 4, 1982 459 U. S.

No. 81-2397. Prid dy  v . Prid dy . Sup. Ct. Tex. Certio-
rari denied.

No. 81-2398. Perk ins  v . Caterp illar  Tractor  Co . 
C. A. 7th Cir. Certiorari denied. Reported below: 676 F. 
2d 699.

No. 81-2400. Capi tol  Aggr egates , Inc . v . Donov an , 
Secretar y  of  Labor , et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 671 F. 2d 1377.

No. 81-2401. Young  et  al . v . Fid elity  Union  Life  In -
sur anc e  Co. et  al . C. A. 10th Cir. Certiorari denied.

No. 81-2405. Pass  Word , Inc ., et  al ., dba  Coeu r  
D’Alene  Answer ing  Servi ce  v . Federa l  Comm uni ca -
tion s  Commi ssi on  et  al . C. A. D. C. Cir. Certiorari de-
nied. Reported below: 218 U. S. App. D. C. 181, 673 F. 2d 
1363.

No. 81-2410. Gee  v . Gee . Ct. App. Cal., 4th App. Dist. 
Certiorari denied.

No. 81-2411. Gee  v . Dawso n  et  al . Ct. App. CaL, 4th 
App. Dist. Certiorari denied.

No. 81-2412. Gulf  Oil  Corp , et  al . v . Fish er . C. A. 
5th Cir. Certiorari denied. Reported below: 671 F. 2d 904.

No. 81-2413. Valenti ne  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 679 F. 2d 903.

No. 81-6183. Jon es  v . City  of  St . Louis , Misso uri , et  
al . C. A. 8th Cir. Certiorari denied.

No. 81-6309. Pickens  v . Bran d , Sheri ff  of  John so n  
Count y , et  al . C. A. 10th Cir. Certiorari denied.

No. 81-6356. Herna ndez  v . Loui sia na . Sup. Ct. La. 
Certiorari denied. Reported below: 408 So. 2d 911.

No. 81-6361. Wiggin s  v . New  Mexic o  Supr eme  Court  
Clerk  et  al . C. A. 10th Cir. Certiorari denied. Re-
ported below: 664 F. 2d 812.
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No. 81-6453. Mulder  v . Iowa . Sup. Ct. Iowa. Certio-
rari denied. Reported below: 313 N. W. 2d 885.

No. 81-6473. Chaka  v . De Rober tis  et  al . C. A. 7th 
Cir. Certiorari denied.

No. 81-6480. Fiel ds  v . Texa s . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 627 S. W. 2d 714.

No. 81-6497. Lewis  v . Miss iss ipp i. Sup. Ct. Miss. 
Certiorari denied. Reported below: 410 So. 2d 1308.

No. 81-6518. Steerma n  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 671 F. 2d 505.

No. 81-6533. Aldr idg e  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied.

No. 81-6534. Clevelan d  v . Califor nia . Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 81-6572. William son  v . Flori da  Depar tment  of  
Correc tion s . Dist. Ct. App. Fla., 1st Dist. Certiorari 
denied. Reported below: 411 So. 2d 268.

No. 81-6581. Simms  v . Patalin ghug  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 672 F. 2d 913.

No. 81-6582. Guic hard  v . Smi th , Supe rin tend ent , 
Attic a  Corr ecti ona l  Faci lity , et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 681 F. 2d 801.

No. 81-6583. Lipp ert  v . Illino is . Sup. Ct. Ill. Cer-
tiorari denied. Reported below: 89 Ill. 2d 171, 432 N. E. 2d 
605.

No. 81-6597. Droke  v . Goldsb y , Clerk  of  General  
Sess ions  Cou rt  of  Shelby  Coun ty , Tennes see , et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 698 F. 
2d 1218.

No. 81-6612. Arno ld  v . Ohi o . Ct. App. Ohio, Lucas 
County. Certiorari denied.
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No. 81-6621. Anders on  v . Washi ngton . Sup. Ct. 
Wash. Certiorari denied. Reported below: 96 Wash. 2d 
739, 638 P. 2d 1205.

No. 81-6628. Fleno ry  v . Unite d  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 676 F. 2d 688.

No. 81-6636. Willi ams  v . Brad ley  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 698 F. 2d 1225.

No. 81-6639. Mars hal l  v . Coombe , Supe ri nten dent , 
Eastern  New  York  Cor rec tio na l  Faci lity , et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 688 F. 
2d 816.

No. 81-6659. Taylo r  v . Unite d  State s ; and
No. 81-6899. Sim mons  v . Unit ed  States . C. A. 2d 

Cir. Certiorari denied. Reported below: 685 F. 2d 426.

No. 81-6669. Fria s  et  al . v . Uni ted  States . C. A. 
9th Cir. Certiorari denied. Reported below: 670 F. 2d 849.

No. 81-6674. Mor gan  v . Wyri ck , Ward en . C. A. 8th 
Cir. Certiorari denied. Reported below: 673 F. 2d 218.

No. 81-6681. Add ick s  v . Cupp , Superi ntendent , Ore -
gon  State  Peniten tiar y . Ct. App. Ore. Certiorari de-
nied. Reported below: 54 Ore. App. 830, 636 P. 2d 454.

No. 81-6683. Tava ss oli  et  al . v . Unite d  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 676 F. 
2d 714.

No. 81-6687. Renfr o  v . Was hin gton . Sup. Ct. Wash. 
Certiorari denied. Reported below: 96 Wash. 2d 902, 639 P. 
2d 737.

No. 81-6689. Sturm  v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 671 F. 2d 749.
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No. 81-6703. Weaver  v . Illi no is . App. Ct. Ill., 4th 
Dist. Certiorari denied. Reported below: 100 Ill. App. 3d 
512, 426 N. E. 2d 1227.

No. 81-6706. Gatewood  v . Oklahom a . Ct. Crim. App. 
Okla. Certiorari denied.

No. 81-6707. Dick ins on  v . VAughn . C. A. 11th Cir. 
Certiorari denied.

No. 81-6714. Barn ett  v . Alfor d , War den , et  al . 
C. A. 10th Cir. Certiorari denied.

No. 81-6716. Lurz  v . Unit ed  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 666 F. 2d 69.

No. 81-6717. Coda  v . Marks  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 681 F. 2d 805.

No. 81-6720. Par k  v . Calif orni a . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 81-6722. Eber sole  v . Unit ed  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 681 F. 2d 810.

No. 81-6723. Willi ams  v . Yeager . C. A. 5th Cir. 
Certiorari denied.

No. 81-6726. Madri d  v . United  State s . C. A. 10th 
Cir. Certiorari denied. Reported below: 673 F. 2d 1114.

No. 81-6727. Chatfi eld  v . Ricketts  et  al . C. A. 
10th Cir. Certiorari denied. Reported below: 673 F. 2d 
330.

No. 81-6733. Willi ams  v . Touch ton . C. A. 5th Cir. 
Certiorari denied.

No. 81-6734. Hold en  v . Commi ssi on  Again st  Dis -
cr im inat ion  of  Mas sa ch us etts  et  al . C. A. 1st Cir. 
Certiorari denied. Reported below: 671 F. 2d 30.
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No. 81-6735. Battle  v . Sutton . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 676 F. 2d 690.

No. 81-6736. Donnell  v . Genera l  Motors  Corp , et  
al . C. A. Sth Cir. Certiorari denied. Reported below: 
676 F. 2d 705.

No. 81-6739. Madon  v . Long  Islan d  Uni ver sit y  et  
al . C. A. 2d Cir. Certiorari denied. Reported below: 681 
F. 2d 802.

No. 81-6740. Holland  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 673 F. 2d 1318.

No. 81-6742. Demps  v . Wainwr ight , Secr etar y , 
Flori da  Depar tment  of  Correc tion s . C. A. 11th Cir. 
Certiorari denied. Reported below: 666 F. 2d 224.

No. 81-6744. Wilso n  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 671 F. 2d 1291.

No. 81-6745. Walton  v . Jag o . C. A. 6th Cir. Certio-
rari denied. Reported below: 701 F. 2d 182.

No. 81-6747. Thomas  v . Arkan sas . Sup. Ct. Ark. 
Certiorari denied. Reported below: 275 Ark. xxi.

No. 81-6751. Lynn  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 677 F. 2d 116.

No. 81-6753. Mungo  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 676 F. 2d 695.

No. 81-6758. Cruz  v . Hamm ock , Chai rma n  of  the  
New  York  State  Depar tment  of  Parol e . C. A. 2d Cir. 
Certiorari denied. Reported below: 669 F. 2d 872.

No. 81-6759. Smi th  v . Illino is . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 101 III. App. 3d 1197, 
432 N. E. 2d 396.

No. 81-6761. Hutc hiso n  v . Ohio . Ct. App. Ohio, Mont-
gomery County. Certiorari denied.
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No. 81-6762. Gleich er  v . Turner . Ct. App. D. C. 
Certiorari denied.

No. 81-6763. Gleic her  v . Hawkins . Ct. App. D. C. 
Certiorari denied.

No. 81-6764. Glei cher  v . Hinc kley . Ct. App. D. C. 
Certiorari denied.

No. 81-6766. Sudrans ki  v. Veteran s Admi nis tra -
tion . C. A. 4th Cir. Certiorari denied. Reported below: 
673 F. 2d 1317.

No. 81-6770. Field s  v . Ohio . Sup. Ct. Ohio. Certio-
rari denied.

No. 81-6772. Howland  v . Fairm an , Ward en . C. A. 
7th Cir. Certiorari denied. Reported below: 676 F. 2d 701.

No. 81-6774. Freem an  v . Loui si ana . Sup. Ct. La. 
Certiorari denied. Reported below: 409 So. 2d 581.

No. 81-6775. Jac kso n  v . Kansas . Sup. Ct. Kan. Cer-
tiorari denied. Reported below: 230 Kan. ix, 643 P. 2d 197.

No. 81-6778. Jerry  v . Pennsy lvania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 497 Pa. 422, 441 A. 2d 
1210.

No. 81-6781. Kaufm an  v . Child ren ’s Home  Society  
of  New  Jers ey  et  al . Sup. Ct. N. J. Certiorari denied. 
Reported below: 89 N. J. 403, 446 A. 2d 137.

No. 81-6784. William s v . New  Mexic o . Sup. Ct. 
N. M. Certiorari denied. Reported below: 97 N. M. 634, 
642 P. 2d 1093.

No. 81-6785. Doss v. Brewer , Warden . C. A. 7th 
Cir. Certiorari denied. Reported below: 685 F. 2d 1003.

No. 81-6788. Brown  v . Leav itt , Sheri ff , Norf olk  
City  Jail . C. A. 4th Cir. Certiorari denied. Reported 
below: 673 F. 2d 1307.
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No. 81-6789. Ford  v . U-Haul  Compa ny  of  Los  Ange -
les  et  AL. Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 81-6790. Parker  et  al . v . Par ra tt , Ward en , Ne -
br ask a  Pena l  and  Corr ecti onal  Comp lex . C. A. 8th 
Cir. Certiorari denied. Reported below: 662 F. 2d 479.

No. 81-6791. Merr ill  v . Groun ds , Judg e of  the  
Super ior  Cour t , Mari copa  Count y , Ari zona , et  al . 
C. A. 9th Cir. Certiorari denied.

No. 81-6792. Smith  v . Este lle . C. A. 5th Cir. Cer-
tiorari denied.

No. 81-6794. Chag ra  v . Unit ed  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 669 F. 2d 241.

No. 81-6795. Jon es  v . Marylan d . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 50 Md. App. 743.

No. 81-6796. Wilso n v . Brow n , War den , et  al . 
C. A. 1st Cir. Certiorari denied.

No. 81-6798. Bosti c  v . Garr is on  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 679 F. 2d 876.

No. 81-6799. Jack son  v . Seedco ’s  LBDO. C. A. 11th 
Cir. Certiorari denied.

No. 81-6800. Chaka  v . Welch  et  al . C. A. 7th Cir. 
Certiorari denied.

No. 81-6801. Hawkin s  v . New  Yor k . Ct. App. N. Y. 
Certiorari denied. Reported below: 55 N. Y. 2d 474, 435 
N. E. 2d 376.

No. 81-6802. Pig ee  v. Isr ael , Super intend ent , 
Waupun  Corr ectio nal  Insti tuti on , Waupun , Wis con -
sin . C. A. 7th Cir. Certiorari denied. Reported below: 
670 F. 2d 690.

No. 81-6805. Thom as  v . New  Jers ey . Super. Ct. 
N. J., App. Div. Certiorari denied.
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No. 81-6808. Carr oll  v . Illinoi s . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 102 Ill. App. 3d 
1198, 434 N. E. 2d 1200.

No. 81-6809. Malloy  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 55 N. Y. 2d 296, 434 
N. E. 2d 237.

No. 81-6811. Willey  v . Mich iga n . Ct. App. Mich. 
Certiorari denied. Reported below: 103 Mich. App. 405, 303 
N. W. 2d 217.

No. 81-6814. Flori an  v . Unite d  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 677 F. 2d 116.

No. 81-6815. Cart er  v . Uni ted  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 681 F. 2d 810.

No. 81-6816. Harr iso n  v . Unit ed  State s . C. A. Sth 
Cir. Certiorari denied. Reported below: 671 F. 2d 1159.

No. 81-6817. Dic kers on  v . Flor id a . Dist. Ct. App. 
Fla., 2d Dist. Certiorari denied. Reported below: 415 So. 
2d 1371.

No. 81-6819. Albert  v . Penns ylva nia . Sup. Ct. Pa. 
Certiorari denied.

No. 81-6822. Loren tzen  v . Tru stees  of  Bosto n  Col -
lege  et  al . C. A. 1st Cir. Certiorari denied. Reported 
below: 676 F. 2d 682.

No. 81-6824. Omer nic k  v . La Rocq ue  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 676 F. 2d 700.

No. 81-6826. Tyler  et  al . v . Bond , Gov ern or  of  Mis -
sou ri , et  al . C. A. 8th Cir. Certiorari denied. Re-
ported below: 685 F. 2d 436.

No. 81-6829. Blou nt  v . Illin oi s . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 101 Ill. App. 3d 
443, 428 N. E. 2d 621.
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No. 81-6830. Gadoms ki  v . Com mo n  Pleas  Cou rt  of  
Penns ylva nia  et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 676 F. 2d 685.

No. 81-6832. Johns on  v . Iowa . Sup. Ct. Iowa. Cer-
tiorari denied. Reported below: 318 N. W. 2d 417.

No. 81-6833. Hazeem  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 679 F. 2d 770.

No. 81-6834. Sanf ord  v . Lippma n , Warden , et  al .
C. A. 7th Cir. Certiorari denied.

No. 81-6835. Veteto  v . Payn e . C. A. 11th Cir. Cer-
tiorari denied.

No. 81-6836. Wade  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 667 F. 2d 95.

No. 81-6837. John  v . Governm ent  of  the  Virg in  Is -
lands . C. A. 3d Cir. Certiorari denied. Reported below: 
688 F. 2d 821.

No. 81-6840. Swin ney  v . Estelle , Dir ector , Texa s  
Depa rtm ent  of  Corr ect ions . C. A. 5th Cir. Certiorari 
denied. Reported below: 673 F. 2d 1325.

No. 81-6841. Young  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 55 N. Y. 2d 419, 434 
N. E. 2d 1068.

No. 81-6842. Par ez  v . Hogan  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 679 F. 2d 900.

No. 81-6843. Smit h  et  al . v . Sowde rs , Supe rin tend -
ent , Kentu ck y  State  Peniten tiar y . C. A. 6th Cir. 
Certiorari denied. Reported below: 671 F. 2d 986.

No. 81-6846. Buie  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 
87 App. Div. 2d 740, 449 N. Y. S. 2d 819.

No. 81-6847. Harr is  v . Lezak . C. A. 9th Cir. Certio-
rari denied. Reported below: 679 F. 2d 898.
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No. 81-6848. Balogh  v . Hilton  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 81-6850. Buth y  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 55 N. Y. 2d 1040, 434 
N. E. 2d 1083.

No. 81-6852. Posey  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 679 F. 2d 903.

No. 81-6855. Marti nez  v . Harr is , Superintendent , 
Green  Haven  Corr ecti ona l  Fac ility , et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 675 F. 2d 51.

No. 81-6856. Con trer as  v . United  States . C. A. 
11th Cir. Certiorari denied. Reported below: 667 F. 2d 
976.

No. 81-6859. Arellan es  v . Hadd en  et  al . C. A. 10th 
Cir. Certiorari denied.

No. 81-6860. Boag  v . Chief  of  Polic e  of  Portl and , 
Oregon , et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 669 F. 2d 587.

No. 81-6863. White  v . Ohio . Ct. App. Ohio, Portage 
County. Certiorari denied.

No. 81-6864. Edwar ds  v . Calif orni a . Ct. App. Cal., 
3d App. Dist. Certiorari denied. Reported below: 126 Cal. 
App. 3d 447, 178 Cal. Rptr. 876.

No. 81-6865. Reiter  v . Cros ier , Judge , 18th  Distr ict  
Court , John son  Coun ty , Texa s . Sup. Ct. Tex. Certio-
rari denied.

No. 81-6866. Settle  et  al . v . Esp iefs , Tru stee . 
C. A. 1st Cir. Certiorari denied.

No. 81-6867. Stra der  v . Bunc h , Assi sta nt  Solici -
tor , Horr y  Cou nty , Sou th  Carol ina , et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 673 F. 2d 1317.



850 OCTOBER TERM, 1982

October 4, 1982 459 U. S.

No. 81-6869. Thr ailk ill  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 685 F. 2d 436.

No. 81-6874. Tunsi l  v . Unit ed  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 672 F. 2d 879.

No. 81-6876. Blue  Thu nd er  v . Unite d States .
C. A. 8th Cir. Certiorari denied.

No. 81-6877. Echo ls  v . Ander son . C. A. 6th Cir. 
Certiorari denied.

No. 81-6879. Newton  v . Unit ed  State s . C. A. 2d 
Cir. Certiorari denied. Reported below: 677 F. 2d 16.

No. 81-6880. Many penn y  v . Ari zona . C. A. 9th Cir. 
Certiorari denied. Reported below: 672 F. 2d 761.

No. 81-6884. Marti n  v . Sampl e  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 81-6885. Marti ato  v . Unit ed  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 697 F. 2d 300.

No. 81-6886. Wask iewi cz  v . Shie lds , Chai rman , Vir -
gini a  State  Parole  Boar d . C. A. 4th Cir. Certiorari 
denied. Reported below: 679 F. 2d 891.

No. 81-6887. Lamb din  v . Superi ntendent , Cali for -
ni a  Corr ectio nal  Institutio n . C. A. 9th Cir. Certio-
rari denied. Reported below: 661 F. 2d 940.

No. 81-6888. Fultz  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 675 F. 2d 815.

No. 81-6890. Hedri ck  v . Allsbr oo k  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 679 F. 2d 882.

No. 81-6892. Cooper  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 682 F. 2d 114.

No. 81-6893. Long  v . Balkc om , Ward en , Georg ia  
State  Pri son . C. A. 11th Cir. Certiorari denied.
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No. 81-6895. Page  v . Carl son  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 703 F. 2d 565.

No. 81-6896. Long  v . Sowders . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 701 F. 2d 178.

No. 81-6897. Beals  v . Keller . App. Ct. Ill., 4th Dist. 
Certiorari denied.

No. 81-6900. John so n v . Unite d State s Dis tri ct  
Cou rt  fo r  the  Norther n  Distri ct  of  Flori da  et  al . 
C. A. 11th Cir. Certiorari denied. Reported below: 679 F. 
2d 251.

No. 81-6901. Delic  v . Hayw ard , Sherif f , et  al . 
C. A. 10th Cir. Certiorari denied.

No. 81-6902. Claybo rn  v . Kentucky . Ct. App. Ky. 
Certiorari denied.

No. 81-6906. Morg an  v . Califor nia . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 81-6907. Mc Lain  v . Harr is . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 688 F. 2d 816.

No. 81-6910. Halib urto n  v . Uni ted  State s . C. A. 
6th Cir. Certiorari denied. Reported below: 701 F. 2d 181.

No. 81-6911. Dammon s v. Stephens on  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 679 F. 2d 879.

No. 81-6913. Bernha rd  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 676 F. 2d 713.

No. 81-6914. Druc ker  v . Unit ed  States . C. A. 2d 
Cir. Certiorari denied.

No. 81-6915. Weigang  v . Smi th , Attor ney  Gener al . 
C. A. D. C. Cir. Certiorari denied.

No. 81-6918. Knott  v . Mabry , Dir ector , Arkan sas  
Depar tme nt  of  Corre ctio n . C. A. 8th Cir. Certiorari 
denied. Reported below: 671 F. 2d 1208.
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No. 81-6919. Gunn  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 673 F. 2d 1325.

No. 81-6920. Field s  v . Flori da . Sup. Ct. Ohio. Cer-
tiorari denied.

No. 81-6921. Barr ow  v . Louis iana . Sup. Ct. La. 
Certiorari denied. Reported below: 410 So. 2d 1070.

No. 81-6923. Wrenn  v . Ameri can  Cast  Iron  Pipe  Co . 
C. A. 11th Cir. Certiorari denied. Reported below: 670 F. 
2d 185.

No. 81-6924. Syro vatk a  et  al . v . Nebr ask a  et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 676 F. 
2d 706.

No. 81-6925. Mc Culley  et  al . v . United  State s . 
C. A. 11th Cir. Certiorari denied. Reported below: 673 F. 
2d 346.

No. 81-6926. Marti n  v . Kise r . C. A. 4th Cir. Certio-
rari denied. Reported below: 673 F. 2d 1313.

No. 81-6927. Sever a  v . Resp ond , Inc ., et  al . C. A. 
3d Cir. Certiorari denied.

No. 81-6928. Foster  v . Greer , Ward en , Menar d  
Corr ecti onal  Center . C. A. 7th Cir. Certiorari de-
nied. Reported below: 676 F. 2d 699.

No. 81-6930. Din  v . Lon g  Islan d  Lig hti ng  Co . C. A. 
2d Cir. Certiorari denied.

No. 81-6931. Boles  v . Gui lfor d  Techni cal  Insti -
tute . C. A. 4th Cir. Certiorari denied. Reported below: 
679 F. 2d 876.

No. 81-6932. Eva ns  v . Washi ngton . Ct. App. Wash. 
Certiorari denied. Reported below: 31 Wash. App. 330, 641 
P. 2d 722.
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No. 81-6933. Hump hri es  v . City  of  Chesa peak e . 
C. A. 4th Cir. Certiorari denied. Reported below: 676 F. 
2d 692.

No. 81-6934. Reyes -Perez  v . United  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 679 F. 2d 903.

No. 81-6935. Malho tra  v . Dow  Chemi cal  Co . C. A. 
10th Cir. Certiorari denied.

No. 81-6939. Corn ish  v . United  States . C. A. 4th 
Cir. Certiorari denied.

No. 81-6940. Feistm an  et  al . v . Comm is si oner  of  In -
ternal  Revenu e . C. A. 9th Cir. Certiorari denied.

No. 81-6941. Joha nson  et  al . v . Calif orn ia . Ct. 
App. Cal., 1st App. Dist. Certiorari denied.

No. 81-6943. Eri ck so n et  ux . v . Unit ed  States . 
C. A. 10th Cir. Certiorari denied. Reported below: 676 F. 
2d 408.

No. 81-6944. Gib son  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported 
below: 86 App. Div. 2d 783, 449 N. Y. S. 2d 553.

No. 81-6945. Mc Mill an  v . Osbo rne  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 673 F. 2d 1313.

No. 81-6946. Wrig ht  v . Garr ison , War den , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 673 F. 
2d 1320.

No. 81-6949. Walker  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 219 U. S. App. 
D. C. 67, 675 F. 2d 1292.

No. 81-6950. Adkin s v . Bord enki rc her , Super in -
tendent , West  Vir gin ia  State  Peniten tiar y . C. A. 
4th Cir. Certiorari denied. Reported below: 674 F. 2d 279.
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No. 81-6951. Mintz  v . Block , Sher iff , et  al . C. A. 
9th Cir. Certiorari denied.

No. 81-6954. Marsh  v . Mich igan . Ct. App. Mich. 
Certiorari denied. Reported below: 108 Mich. App. 659, 311 
N. W. 2d 130.

No. 81-6956. Welsh  v . St . Jose ph  Hosp ital , Inc . 
Sup. Ct. N. M. Certiorari denied.

No. 81-6957. Penix  v . Tayl or . Sup. Ct. Ohio. Certio-
rari denied.

No. 81-6958. Matthe ws  v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 681 F. 2d 820.

No. 81-6959. Willi ams  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 677 F. 2d 394.

No. 81-6960. Joh an ni ng  v. New  Jers ey . C. A. 2d Cir. 
Certiorari denied. Reported below: 685 F. 2d 424.

No. 81-6961. John so n  v . Baucum  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 701 F. 2d 178.

No. 81-6962. Garza  v . Uni ted  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 674 F. 2d 396.

No. 81-6963. Broadw ell  v . Uni ted  States . C. A. 
9th Cir. Certiorari denied. Reported below: 676 F. 2d 713.

No. 81-6964. Sco tt  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 659 F. 2d 585.

No. 81-6965. Miller  v . Unit ed  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 664 F. 2d 94.

No. 81-6967. Brown  v . Unit ed  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 220 U. S. App. 
D. C. 83, 679 F. 2d 260.

No. 81-6969. Lac e  et  al . v . Unit ed  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 669 F. 2d 46.
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No. 81-6971. Rober ts  v . Unit ed  State s . C. A. 8th 
Cir. Certiorari denied. Reported below: 676 F. 2d 1185.

No. 81-6972. Piner o  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 677 F. 2d 116.

No. 81-6973. Mou ssal lie  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 679 F. 2d 903.

No. 81-6975. Rudman  v . Calif orn ia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 81-6977. Vann  v . Duckwor th , War den , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 681 F. 
2d 820.

No. 81-6979. Shap iro  v . Unite d  States  Veter ans  
Admi nis trati on . C. A. 2d Cir. Certiorari denied. Re-
ported below: 688 F. 2d 816.

No. 81-6980. Rubi n  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied.

No. 81-6981. Mc Keown  v . Pigg  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 673 F. 2d 1334.

No. 81-6982. Medd ows  v . Illinoi s . App. Ct. Ill., 5th 
Dist. Certiorari denied. Reported below: 100 Ill. App. 3d 
576, 427 N. E. 2d 219.

No. 81-6984. Vins on  v . Texa s . Ct. Crim. App. Tex. 
Certiorari denied.

No. 81-6985. Ledbe tter  v . Regan , Secr eta ry  of  the  
Treas ury . C. A. D. C. Cir. Certiorari denied.

No. 81-6986. Brown  v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 677 F. 2d 26.

No. 81-6987. Chur ch  v . Unit ed  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 685 F. 2d 436.

No. 81-6988. Buc kmo re  v . Unite d  States . C. A. 1st 
Cir. Certiorari denied.
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No. 81-6989. Montoy a  v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 676 F. 2d 428.

No. 81-6990. Willif ord  v . Estelle , Dir ecto r , Texa s  
Depa rtment  of  Corr ect ions . C. A. 5th Cir. Certiorari 
denied. Reported below: 672 F. 2d 552.

No. 81-6991. Goss v. United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 679 F. 2d 902.

No. 81-6992. Kirb y  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 826.

No. 81-6993. Arredon do  v . Estelle . C. A. 5th Cir. 
Certiorari denied. Reported below: 673 F. 2d 1326.

No. 81-6995. Bhoj wan i v . Illi noi s State  Boar d  of  
Law  Exami ners . Sup. Ct. Ill. Certiorari denied.

No. 81-6996. Velez  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 301.

No. 81-6999. Comer  v . Parr att , Ward en . C. A. 8th 
Cir. Certiorari denied. Reported below: 674 F. 2d 734.

No. 81-7000. Roe  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 670 F. 2d 956.

No. 81-7001. Wexler  v . Lower  Moreland  Townshi p 
Polic e  Depa rtment  et  al . C. A. 3d Cir. Certiorari de-
nied. Reported below: 681 F. 2d 811.

No. 81-7002. Thomps on -El  v . United  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 672 F. 2d 924.

No. 81-7003. Miller  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 676 F. 2d 359.

No. 81-7004. Con rad  et  al . v . United  States . Ct. 
Cl. Certiorari denied.

No. 82-2. E. J. T. Cons tructio n  Co ., Inc ., et  al . v . 
Unit ed  States  ex  rel . Billo ws  Electr ic  Co ., Inc .
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C. A. 3d Cir. Certiorari denied. Reported below: 688 F. 
2d 827.

No. 82-6. Kypt a  v . Mc Donal d ’s  Corp , et  al . C. A. 
11th Cir. Certiorari denied. Reported below: 671 F. 2d 
1282.

No. 82-7. Heimb ach , Oran ge  Cou nty  Execu tive , et  
al . v. Huds on  Valley  Freedo m  Theat re , Inc . C. A. 2d 
Cir. Certiorari denied. Reported below: 671 F. 2d 702.

No. 82-9. Saad on  v . United  States ; and
No. 82-202. Ben -Natan  v . United  States . C. A. 2d 

Cir. Certiorari denied. Reported below: 697 F. 2d 300.
No. 82-10. Cinc innati  Milac ron  Chemica ls , Inc ., et  

al . v. Blank ensh ip et  al .; Min ster  Mach in e Co . v . 
Knitz ; and St . Vin cen t  Hospi tal  & Medic al  Cent er  et  
al . v. Zak  et  al . Sup. Ct. Ohio. Certiorari denied. Re-
ported below: 69 Ohio St. 2d 608, 433 N. E. 2d 572 (first 
case); 69 Ohio St. 2d 460, 432 N. E. 2d 814 (second case); 69 
Ohio St. 2d 471, 433 N. E. 2d 162 (third case).

No. 82-12. Choc allo , Admin istr ativ e Law  Judg e  
v. Prokop , Chai rwom an , Merit  Syste ms  Protecti on  
Board , et  al . C. A. D. C. Cir. Petition for certiorari and 
certiorari before judgment denied. Reported below: 218 
U. S. App. D. C. 160, 673 F. 2d 551.

No. 82-13. Rand olph  v . Illino is . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 98 Ill. App. 3d 
696, 424 N. E. 2d 893.

No. 82-14. Shi rley  et  al . v . United  States . C. A. 
2d Cir. Certiorari denied. Reported below: 697 F. 2d 300.

No. 82-16. Ball  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 703 F. 2d 568.

No. 82-17. Couc h  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 688 F. 2d 599.
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No. 82-20. Sanzo  v . Uni ted  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 673 F. 2d 64.

No. 82-21. Carswe ll  v . Milgr im  et  al . Sup. Ct. Va. 
Certiorari denied.

No. 82-26. Fir st  State  Bank  of  Mia mi v . Gotha m  
Provi si on  Co ., Inc ., et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 669 F. 2d 1000.

No. 82-27. Mari na  Point , Ltd . v . Wolf so n  et  al . 
Sup. Ct. Cal. Certiorari denied. Reported below: 30 Cal. 
3d 721, 640 P. 2d 115.

No. 82-30. Payn e et  al . v . Bobb ie Broo ks , Inc . 
C. A. 6th Cir. Certiorari denied. Reported below: 701 F. 
2d 180.

No. 82-31. Sabet  v . Amer ica n  Exp ress  Intern a -
tion al  Banking  Corp . C. A. 2d Cir. Certiorari denied. 
Reported below: 697 F. 2d 287.

No. 82-32. Levin  v. United  State s . C. A. 3d Cir. 
Certiorari denied.

No. 82-35. Reis ner , dba  Inter mecc ani ca  Auto - 
MOBILI, ET AL. V. GENERAL MOTORS CORP. ET AL. C. A. 2d 
Cir. Certiorari denied. Reported below: 671 F. 2d 91.

No. 82-36. Shiel ds  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 675 F. 2d 1152.

No. 82-37. Jano wski  et  al . v . Intern ationa l  Bro th -
erh ood  of  Teamst ers  Local  No . 710 Pensi on  Fund  et  
al . C. A. 7th Cir. Certiorari denied. Reported below: 
673 F. 2d 931.

No. 82-40. Sunc res t  Envi ron ment al  Resour ces  
Corp . v . Uni ted  State s . C. A. 3d Cir. Certiorari de-
nied. Reported below: 688 F. 2d 825.
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No. 82-42. Baca  et  al . v . Walg reen  Co . Sup. Ct. 
Kan. Certiorari denied. Reported below: 230 Kan. 443, 
638 P. 2d 898.

No. 82-43. Asam  v . Stanley , dba  Poodle  Pala ce , et  
al . Sup. Ct. Ala. Certiorari denied. Reported below: 413 
So. 2d 1056.

No. 82-44. Bothke  v . Com mi ss io ner  of  Inter nal  
Revenu e . C. A. 9th Cir. Certiorari denied. Reported 
below: 667 F. 2d 1030.

No. 82-45. Mille r  v . Penns ylva nia . Super. Ct. Pa. 
Certiorari denied. Reported below: 296 Pa. Super. 596, 438 
A. 2d 653.

No. 82-46. Catholic  Bis hop  of  Chic ago  v . F.E.L. 
Publi cati ons , Ltd . C. A. 7th Cir. Certiorari denied.

No. 82-49. Federated  Depa rtm ent  Stores , Inc ., 
dba  I. Magn in  v. Canc ellier  et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 672 F. 2d 1312.

No. 82-50. Smith  et  al . v . Ahr . Sup. Ct. Mo. Certio-
rari denied.

No. 82-51. Leitc h  et  ux . v . Comm issi oner  of  Inter -
nal  Revenue . C. A. 9th Cir. Certiorari denied.

No. 82-58. Grand  Faloo n  Tav ern , Inc . v . Wic ker , 
Chief  of  Cocoa  Beach , Florid a , Polic e Depar tment , 
et  AL. C. A. 11th Cir. Certiorari denied. Reported 
below: 670 F. 2d 943.

No. 82-64. Par mley  v . State  Bar  of  Calif orni a  et  
al . Sup. Ct. Cal. Certiorari denied.

No. 82-66. Mazaleski  v . May . C. A. 4th Cir. Certio-
rari denied. Reported below: 673 F. 2d 1313.
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No. 82-68. Swift  Agri cult ural  Chemi cals  Corp . v . 
Farmla nd  Indust ri es , Inc ., et  al . C. A. 10th Cir. 
Certiorari denied. Reported below: 674 F. 2d 1351.

No. 82-69. Mid -Ameri ca  Regio nal  Bargai ning  Ass n , 
et  al . v. Will  Cou nty  Carp ente rs  Distr ict  Counc il  et  
al . C. A. 7th Cir. Certiorari denied. Reported below: 
675 F. 2d 881.

No. 82-70. Chin  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 688 F. 2d 817.

No. 82-71. Cochr ane  v . Marx  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 676 F. 2d 684.

No. 82-73. Craig  et  al . v . Barney  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 678 F. 2d 1200.

No. 82-76. Shapi ro  v . Cooke , Chief  Judg e , Cou rt  of  
Appeals  of  New  York , et  al . Ct. App. N. Y. Certio-
rari denied.

No. 82-78. Cali for nia  v . Shir ley . Sup. Ct. Cal. 
Certiorari denied. Reported below: 31 Cal. 3d 18, 641 P. 2d 
775.

No. 82-82. Mc Kee  et  al . v . Cou nty  of  Rams ey  et  al . 
Sup. Ct. Minn. Certiorari denied. Reported below: 316 
N. W. 2d 555.

No. 82-83. Stepeny  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 297.

No. 82-85. Cavali er  v . T. Smit h  & Son , Inc ., et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 668 F. 
2d 861.

No. 82-89. Henry  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 701 F. 2d 182.

No. 82-90. Sarge nt  v . Mayer . C. A. 9th Cir. Certio-
rari denied. Reported below: 673 F. 2d 1339.
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No. 82-92. Pic colo  v . United  State s . Ct. App. D. C. 
Certiorari denied.

No. 82-93. Stic k v . Nationa l Trans port ati on  
Safet y  Boar d  et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 685 F. 2d 446.

No. 82-95. Nord asi lla  Corp . v . Norfolk  Ship bui ld -
ing  & Dryd ock  Corp . C. A. 4th Cir. Certiorari denied. 
Reported below: 679 F. 2d 885.

No. 82-96. Sin ai  Temple  et  al . v . Super ior  Court  of  
Cali for ni a  for  the  Coun ty  of  Los  Ange les  (Smotr ic h , 
Real  Part y  in  Interes t ). Ct. App. Cal., 2d App. Dist. 
Certiorari denied.

No. 82-100. Peat  Manu fac turi ng  Co . v . Natio nal  
Labo r  Relations  Boar d . C. A. 9th Cir. Certiorari de-
nied. Reported below: 673 F. 2d 1339.

No. 82-102. Dawkin s  et  al . v . Fensla ge . C. A. 5th 
Cir. Certiorari denied. Reported below: 673 F. 2d 1325.

No. 82-104. Pensi on  Plan  of  the  Car penter s  Pen -
si on  Trus t  Fund  fo r  Nort her n  Califor nia  v . Brug . 
C. A. 9th Cir. Certiorari denied. Reported below: 669 F. 
2d 570.

No. 82-108. Tyle r  v . Har tfo rd  Fire  Insur anc e  Co . 
et  AL. C. A. 10th Cir. Certiorari before judgment denied.

No. 82-110. Orsi ni  v . Connec ticu t . Sup. Ct. Conn. 
Certiorari denied. Reported below: 187 Conn. 264, 445 A. 
2d 887.

No. 82—111. Provenzano  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 681 F. 2d 810.

No. 82-112. In  re  Neam on . C. A. D. C. Cir. Certio-
rari denied.

No. 82-113. Tutino  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 56 N. Y. 2d 815, 437 
N. E. 2d 1171.
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No. 82-115. Cerva ntes  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 632 S. W. 2d 368.

No. 82-119. Ameri can  Lau nd ry  Press  Co . et  al . v . 
Rexro de . C. A. 10th Cir. Certiorari denied. Reported 
below: 674 F. 2d 826.

No. 82-120. Greyh ou nd  Lines , Inc . v . Trai lways , 
Inc ., et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 218 U. S. App. D. C. 123, 673 F. 2d 514.

No. 82-123. Timm ons  v . Andrews  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 673 F. 2d 1317.

No. 82-127. Jennin gs  v . Arka nsas . Sup. Ct. Ark. 
Certiorari denied. Reported below: 276 Ark. 217, 633 S. W. 
2d 373.

No. 82-128. Runck  et  al . v . Phoen ix  Assu ran ce  
Compa ny  of  Canada  et  al . Sup. Ct. N. D. Certiorari 
denied. Reported below: 317 N. W. 2d 402.

No. 82-129. Dalt on  v . Emp loym ent  Secu rit y  Com -
miss ion  of  Nort h  Caro lina  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 671 F. 2d 835.

No. 82-133. Patel  et  al . v . Immi gra tio n  and  Natu -
rali zati on  Servi ce . C. A. 5th Cir. Certiorari denied. 
Reported below: 671 F. 2d 1377.

No. 82-136. Amb ass ador  College  v . Geotzk e  et  al . 
C. A. 11th Cir. Certiorari denied. Reported below: 675 F. 
2d 662.

No. 82-138. Howell  v . Managem ent  Assi stanc e , 
Inc ., et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 685 F. 2d 424.

No. 82-140. Suar ez  et  al . v . Ohio . Ct. App. Ohio, 
Franklin County. Certiorari denied.
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No. 82-142. Newman  et  al . v . Tidwell , Judg e , 
Uni ted  States  Dis tri ct  Court  for  the  Norther n  Dis -
tric t  of  Georg ia . C. A. 11th Cir. Certiorari denied.

No. 82-143. Cole  et  al . v . Illin oi s . Sup. Ct. Ill. 
Certiorari denied. Reported below: 91 Ill. 2d 172, 435 N. E. 
2d 490.

No. 82-144. Harr is et  al . v . Resea rch  Federa l  
Credi t  Unio n  et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 698 F. 2d 1219.

No. 82-147. Muzu v. Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 676 F. 2d 919.

No. 82-150. Retail  Clerk s  Union  Local  648 et  al . v . 
Jud icia l  Panel  on  Multidis tric t  Litiga tion  (Exxo n  
Corp , et  al ., Real  Parties  in  Interes t ). C. A. 9th Cir. 
Certiorari denied.

No. 82-153. John sto n  et  al . v . Nyber g  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 679 F. 2d 900.

No. 82-160. Jones  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 673 F. 2d. 115.

No. 82-163. Inters tate  Comm erce  Commi ss ion  v . 
City  of  Chero kee  et  al . C. A. 8th Cir. Certiorari de-
nied. Reported below: 671 F. 2d 1080.

No. 82-165. Speed  v . Goodn er , a  Mino r , by  her  
Guardi an  ad  Lite m , Hadl ey , et  al . Sup. Ct. Wash. 
Certiorari denied. Reported below: 96 Wash. 2d 838, 640 P. 
2d 13.

No. 82-170. Fess ler  et  ux . v . Redevelopm ent  Au -
thori ty  of  the  City  of  Wilkes -Bar re , Penn syl va ni a , 
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
681 F. 2d 805.

No. 82-171. Mari ne  Termi nals  Corp , et  al . v . 
Kelly . C. A. 9th Cir. Certiorari denied. Reported 
below: 678 F. 2d 830.
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No. 82-172. Toma rgo  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 672 F. 2d 887.

No. 82-173. Wash in gto n  State  Char terbo at  Ass n . 
v. Hoh  Ind ian  Tri be  et  al . C. A. 9th Cir. Certiorari de-
nied. Reported below: 676 F. 2d 710.

No. 82-176. Amad a  Enterpri ses , dba  View  Heights  
Convalesc ent  Hosp ita l , et  al . v . Natio nal  Labor  Re -
latio ns  Board . C. A. 9th Cir. Certiorari denied. Re-
ported below: 685 F. 2d 444.

No. 82-180. Rasky  v . Colu mb ia  Bro adc ast in g  Sys -
tem , Inc ., aka  CBS-WBBM, et  al . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 103 Ill. App. 3d 577, 431 
N. E. 2d 1055.

No. 82-182. Maldona do  et  al . v . Rodri guez  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 697 F. 
2d 292.

No. 82-189. Warn er  et  al . v . Sovereign  News  Co . 
C. A. 6th Cir. Certiorari denied. Reported below: 674 F. 
2d 484.

No. 82-190. Mc Dermo tt  v . Attorney  Genera l  of  
the  Unit ed  States  et  al . C. A. 2d Cir. Certiorari de-
nied. Reported below: 679 F. 2d 873.

No. 82-199. Valeri no  v . Valeri no . Ct. Sp. App. Md. 
Certiorari denied.

No. 82-203. Savo y  et  al . v . Massa chu setts ; and
No. 82-5159. Aldo upo lis  v . Massa chus etts . Sup. 

Jud. Ct. Mass. Certiorari denied. Reported below: 386 
Mass. 260, 435 N. E. 2d 330.

No. 82-208. Kolojay  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied.

No. 82-210. City  of  Fort  Worth , Texa s  v . Garr is . 
C. A. 5th Cir. Certiorari denied. Reported below: 678 F. 
2d 1264.
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No. 82-216. Mirk in  v . United  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 685 F. 2d 421.

No. 82-223. Cor tina s  v . People s  Secur ity  Bank  of  
Maryland  et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 676 F. 2d 691.

No. 82-225. Man ni ng  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 679 F. 2d 890.

No. 82-232. Del  Rio  Flying  Servic es , Inc . v . Manje  
et  AL. C. A. 9th Cir. Certiorari denied. Reported below: 
685 F. 2d 443.

No. 82-244. Gard ner  v . Brade nton  Herald , Inc . 
Sup. Ct. Fla. Certiorari denied. Reported below: 413 So. 
2d 10.

No. 82-249. Cent ury  Fores t  Indust ries , Inc . v . 
Dura Wood  Treati ng  Co ., a  Divi si on  of  Roy  0. Marti n  
Lumbe r  Co ., Inc . C. A. 5th Cir. Certiorari denied. Re-
ported below: 675 F. 2d 745.

No. 82-255. Par k  Plac e , Inc . v . City  of  Cleveland  
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 
698 F. 2d 1222.

No. 82-257. Resend e  v . Unite d  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 679 F. 2d 251.

No. 82-264. Gravi ss  et  al . v . United  State s . C. A. 
6th Cir. Certiorari denied. Reported below: 703 F. 2d 568.

No. 82-279. Mart in  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 679 F. 2d 899.

No. 82-285. Wyle r  et  al . v . United  States . C. A. 
2d Cir. Certiorari denied. Reported below: 697 F. 2d 301.

No. 82-295. Plater  v . Uni ted  States . Ct. Cl. Cer-
tiorari denied. Reported below: 230 Ct. Cl. 930.
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No. 82-297. Melli  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 677 F. 2d 264.

No. 82-307. Mastr angel o  v . Unit ed  State s  Parole  
Com mi ssi on  et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 682 F. 2d 402.

No. 82-318. Stro om  v . Carter . C. A. D. C. Cir. Cer-
tiorari denied.

No. 82-320. Harr in gton  et  al . v . Uni ted  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 676 F. 
2d 359.

No. 82-321. Paul k  v . Unit ed  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 677 F. 2d 116.

No. 82-324. Colli ns  v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 825.

No. 82-339. Martell  v . Uni ted  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 826.

No. 82-5002. Walters  v . Jago . C. A. 6th Cir. Certio-
rari denied. Reported below: 703 F. 2d 569.

No. 82-5003. Davi d  L. v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 56 N. Y. 2d 698, 436 
N. E. 2d 1324.

No. 82-5004. Blaine  v . Uni ted  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 679 F. 2d 902.

No. 82-5005. Bryan t  v . Unite d  States  (two cases). 
C. A. 4th Cir. Certiorari denied. Reported below: 665 F. 
2d 1042 (first case); 679 F. 2d 877 (second case).

No. 82-5006. Borre lli  v . Cuyler  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 82-5007. Brown  v . Leavitt  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 679 F. 2d 877.
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No. 82-5008. Gauvain  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 679 F. 2d 902.

No. 82-5009. Lawson  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 685 F. 2d 433.

No. 82-5011. JOLIVETTE V. ClTY OF LAFAYETTE ET AL. 
Sup. Ct. La. Certiorari denied. Reported below: 413 So. 
2d 495.

No. 82-5013. Mazur  v . New  Jers ey . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 82-5015. Ward  v . Ohio . Ct. App. Ohio, Hancock 
County. Certiorari denied.

No. 82-5017. Sellers  v . Unite d  State s . C. A. 4th 
Cir. Certiorari denied. Reported below: 679 F. 2d 890.

No. 82-5018. Willi ams  v . Unite d  States  Dis tri ct  
Court  fo r  the  Western  Distri ct  of  Tenne ssee . C. A. 
6th Cir. Certiorari denied.

No. 82-5019. Beachb oard  v . Bell , Secr etar y  of  
Educa tion . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 221 U. S. App. D. C. 509, 684 F. 2d 1031.

No. 82-5021. Bumg ard ner  v . Thomas  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 679 F. 2d 877.

No. 82-5023. Perry  v . New  Jersey . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 82-5025. Rosa rio  v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 677 F. 2d 614.

No. 82-5026. Barb ee  v . Ruth  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 678 F. 2d 634.

No. 82-5027. Hudak  v . Curator s  of  the  Unive rsi ty  
of  Misso uri  et  al . C. A. 8th Cir. Certiorari denied.

No. 82-5031. Wilso n  v . Sowder s  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 703 F. 2d 569.
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No. 82-5032. Peist er  v . United  States . C. A. 10th 
Cir. Certiorari denied.

No. 82-5034. Degra ffenr eid  v . Orr  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 679 F. 2d 879.

No. 82-5035. Holt  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 701 F. 2d 182.

No. 82-5036. Bryan  v . U. S. Offi ce  of  Perso nnel  
Managemen t  et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 679 F. 2d 877.

No. 82-5037. Ellery  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 678 F. 2d 674.

No. 82-5039. Stoddard  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 679 F. 2d 890.

No. 82-5040. Gish  v . Gagno n . Ct. App. Ohio, Summit 
County. Certiorari denied.

No. 82-5042. Parker  et  al . v . Myers  et  al . Sup. Ct. 
S. C. Certiorari denied.

No. 82-5043. Newell  v . Mizell  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 667 F. 2d 1247.

No. 82-5044. Mc Murr y  v . United  States . Ct. Cl. 
Certiorari denied. Reported below: 228 Ct. Cl. 897.

No. 82-5047. Harr is  v . Ohio . Sup. Ct. Ohio. Certio-
rari denied.

No. 82-5048. Harri s  v . Ohio . Sup. Ct. Ohio. Certio-
rari denied.

No. 82-5049. Brawer  v . United  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 681 F. 2d 810.

No. 82-5050. Breese  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 679 F. 2d 251.



ORDERS 869

459 U. S. October 4, 1982

No. 82-5051. Jud d  v . United  States . C. A. 9th Cir. 
Certiorari denied.

No. 82-5052. Bamon d  et  al . v . Sch weiker , Secre -
tar y  of  Health  and  Human  Servi ces . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 287.

No. 82-5054. Orti z  v. United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 300.

No. 82-5055. Morale s  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 675 F. 2d 772.

No. 82-5056. Anton elli  v . Lippm an  et  al . C. A. 7th 
Cir. Certiorari denied.

No. 82-5057. Field s v . Schwei ker , Secr eta ry  of  
Health  and  Human  Servi ces . C. A. 8th Cir. Certiorari 
denied. Reported below: 675 F. 2d 219.

No. 82-5058. Blair  v . South  Caro lina . Sup. Ct. 
S. C. Certiorari denied.

No. 82-5060. S. D. S. v. Illin oi s . App. Ct. Ill., 3d 
Dist. Certiorari denied. Reported below: 103 Ill. App. 3d 
1008, 431 N. E. 2d 759.

No. 82-5061. Wojie  v. Hutson  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 681 F. 2d 811.

No. 82-5062. Hussei n  et  al . v . Unit ed  States . C. A. 
6th Cir. Certiorari denied. Reported below: 675 F. 2d 114.

No. 82-5063. Deck er , Admi nis trato r  v . Uni ted  
States  et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 701 F. 2d 176.

No. 82-5065. Mayes  v . Rose , Ward en . C. A. 6th Cir. 
Certiorari denied. Reported below: 701 F. 2d 179.

No. 82-5066. Dance  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 703 F. 2d 568.
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No. 82-5067. Camer on  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 688 F. 2d 825.

No. 82-5068. Dawso n  et  al . v . Unit ed  States . C. A. 
11th Cir. Certiorari denied.

No. 82-5069. Stokes  v . Arth ur  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 676 F. 2d 695.

No. 82-5070. Wall  v . Mis si ssi ppi . Sup. Ct. Miss. 
Certiorari denied. Reported below: 413 So. 2d 1014.

No. 82-5072. Hanke rso n  et  al . v . Ohio . Sup. Ct. 
Ohio. Certiorari denied. Reported below: 70 Ohio St. 2d 
87, 434 N. E. 2d 1362.

No. 82-5075. Jon es  v. Mis sour i. Ct. App. Mo., West-
ern Dist. Certiorari denied. Reported below: 633 S. W. 2d 
756.

No. 82-5076. Borr elli  v. ClCCITTO et  al . C. A. 3d 
Cir. Certiorari denied.

No. 82-5077. BORRELLI V. CAVANAUGH ET AL. C. A. 3d 
Cir. Certiorari denied.

No. 82-5078. Cami llo  v . Cali for ni a . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 82-5079. Lynch  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 703 F. 2d 568.

No. 82-5081. Holsey  v . Maryland  Parole  Commi s -
sio n . Ct. App. Md. Certiorari denied.

No. 82-5091. Bear d  v . Oklaho ma . Ct. Crim. App. 
Okla. Certiorari denied.

No. 82-5095. Smit h  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 607 F. 2d 1010.

No. 82-5097. Peaco ck  v. United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 688 F. 2d 826.
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No. 82-5099. Eccleston  v . Henderso n , Superi n -
tendent , Aub ur n Corr ectio nal  Faci lity , et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 697 F. 
2d 289.

No. 82-5101. Bar bo ur  v . Stephens on  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 661 F. 2d 917.

No. 82-5103. Whited  v . Unite d  States . Ct. Cl. Cer-
tiorari denied. Reported below: 230 Ct. Cl. 963.

No. 82-5106. Piro lli  v. Unite d  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 673 F. 2d 1200.

No. 82-5107. Sand ers  v . Illin oi s . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 103 Ill. App. 3d 
700, 431 N. E. 2d 1145.

No. 82-5110. Glenn  v . Texa s . Ct. Crim. App. Tex. 
Certiorari denied.

No. 82-5111. Bra yto n  v . Unit ed  State s . C. A. 1st 
Cir. Certiorari denied. Reported below: 685 F. 2d 421.

No. 82-5113. Glenn  v . Calif orn ia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 82-5114. Alvar ez -Rod rig uez  v . Uni ted  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 679 F. 
2d 903.

No. 82-5117. Banks  v . Illinoi s . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 102 Ill. App. 3d 877, 430 
N. E. 2d 602.

No. 82-5118. Brin gloe  v . Uni ted  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 685 F. 2d 447.

No. 82-5120. King  v . Penns ylva nia . Sup. Ct. Pa. 
Certiorari denied.
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No. 82-5121. Ball  v . Illin oi s . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 103 Ill. App. 3d 1200, 
435 N. E. 2d 1383.

No. 82-5122. Hadd ix  v . Ohi o  Liquo r  Contro l  Comm is -
sion . Sup. Ct. Ohio. Certiorari denied.

No. 82-5123. Kralowec  v . Pri nce  Geor ge ’s  Cou nty , 
Maryl and . C. A. 4th Cir. Certiorari denied. Reported 
below: 679 F. 2d 883.

No. 82-5124. Fergus on  v . Illin oi s . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 102 Ill. App. 3d 
702, 429 N. E. 2d 1321.

No. 82-5125. Frezz ell  v . Zimm erm an  et  al . C. A. 3d 
Cir. Certiorari denied.

No. 82-5127. Robi nson  v . Illin oi s . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 104 Ill. App. 3d 
278, 432 N. E. 2d 937.

No. 82-5130. United  States  ex  rel . Wood s v . 
De Robe rti s  et  al . C. A. 7th Cir. Certiorari denied.

No. 82-5132. Dic key  v . Califor nia . App. Dept., Su-
per. Ct. Cal., Los Angeles County. Certiorari denied.

No. 82-5134. Tomli n  v . Mc Dan iel  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 685 F. 2d 446.

No. 82-5135. Ruck er  v . Regan , Secr etar y  of  the  
Treas ur y , et  al . C. A. 8th Cir. Certiorari denied.

No. 82-5138. Rodziewic z  v . Degnan , Attor ney  Gen -
era l  of  New  Jers ey , et  al . C. A. 3d Cir. Certiorari 
denied. Reported below: 688 F. 2d 824.

No. 82-5140. Nadem i v . Immi gr ati on  and  Natural -
izati on  Servi ce . C. A. 10th Cir. Certiorari denied. 
Reported below: 679 F. 2d 811.
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No. 82-5141. Braw ner  et  al . v . Mleku sh  et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 219 
U. S. App. D. C. 114, 675 F. 2d 1339.

No. 82-5142. Dru mm ond  v . Uni ted  State s . C. A. 4th 
Cir. Certiorari denied. Reported below: 681 F. 2d 817.

No. 82-5143. Clark  v . Chry sler  Corp . C. A. 7th Cir. 
Certiorari denied. Reported below: 673 F. 2d 921.

No. 82-5144. Gorn ick  v . Illin oi s . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 104 Ill. App. 3d 
1203, 437 N. E. 2d 944.

No. 82-5145. Gain es  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 685 F. 2d 448.

No. 82-5149. Lysi ak  v . Firs t  Secur ities  Insur ance  
et  AL. C. A. 7th Cir. Certiorari denied.

No. 82-5150. Roys ter  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 688 F. 2d 825.

No. 82-5151. Rabb  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 680 F. 2d 294.

No. 82-5152. Nesb y  v . Rose , War den , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 703 F. 2d 565.

No. 82-5153. Mc Lain  v . United  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 703 F. 2d 568.

No. 82-5154. Root  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 703 F. 2d 568.

No. 82-5155. Smi th  v . Franz en , Dire cto r , Illin ois  
Depa rtment  of  Corr ect ions . C. A. 7th Cir. Certiorari 
denied. Reported below: 681 F. 2d 820.

No. 82-5156. Perry  v . Carls on , Dire cto r , Fede ral  
Bur eau  of  Pris ons , et  al . C. A. 7th Cir. Certiorari de-
nied. Reported below: 679 F. 2d 894.
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No. 82-5158. Cobb  v . Sun  Pap ers , Inc . C. A. 11th 
Cir. Certiorari denied. Reported below: 673 F. 2d 337.

No. 82-5161. Lynn  v . Austi n , Ward en . C. A. 11th 
Cir. Certiorari denied. Reported below: 677 F. 2d 112.

No. 82-5162. Farber  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 679 F. 2d 733.

No. 82-5163. Braggs  v . Rose , War den , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 703 F. 2d 559.

No. 82-5164. Jon es  v . Rose , Ward en . C. A. 6th Cir. 
Certiorari denied. Reported below: 703 F. 2d 563.

No. 82-5165. Barbe r  v . Texa s . Ct. App. Tex., 4th 
Sup. Jud. Dist. Certiorari denied. Reported below: 628 
S. W. 2d 104.

No. 82-5167. Cart er  v . Ande rso n , Ward en . C. A. 
6th Cir. Certiorari denied. Reported below: 703 F. 2d 559.

No. 82-5171. Whi te  v . Unit ed  States . C. A. 1st Cir. 
Certiorari denied.

No. 82-5173. Howard -Arias  v . Unit ed  States . C. A. 
4th Cir. Certiorari denied. Reported below: 679 F. 2d 363.

No. 82-5174. Crawfo rd  v . Uni ted  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 703 F. 2d 568.

No. 82-5176. Haefn er  v . County  of  Lanc aster , 
Pennsy lvania , et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 681 F. 2d 806.

No. 82-5178. Glen -Arch ila  v . Unite d  State s . C. A. 
11th Cir. Certiorari denied. Reported below: 677 F. 2d 
809.

No. 82-5180. Palmere  v . Unit ed  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 679 F. 2d 252.

No. 82-5187. Quino nes  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 676 F. 2d 714.
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No. 82-5189. Carmac k  v . Illinoi s . App. Ct. Ill., 3d 
Dist. Certiorari denied. Reported below: 103 Ill. App. 3d 
1027, 432 N. E. 2d 282.

No. 82-5195. In  re  Mars hall . Ct. App. D. C. Cer-
tiorari denied. Reported below: 445 A. 2d 5.

No. 82-5198. Dillensc hneid er  v . Samu elson , Post -
mas ter , Bro ck ton , Mass ach usetts . C. A. 1st Cir. 
Certiorari denied. Reported below: 685 F. 2d 420.

No. 82-5199. Olden  v . New  York . App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 
88 App. Div. 2d 793, 451 N. Y. S. 2d 330.

No. 82-5205. Underw ood  v. Laga n . C. A. 6th Cir. 
Certiorari denied. Reported below: 703 F. 2d 567.

No. 82-5206. Gid den  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 679 F. 2d 19.

No. 82-5208. Scha fer  v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 685 F. 2d 433.

No. 82-5212. Castr an ov a  v . Unit ed  States . C. A. 
1st Cir. Certiorari denied. Reported below: 685 F. 2d 421.

No. 82-5219. Huff  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 703 F. 2d 568.

No. 82-5220. Hunter  v. United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 826.

No. 82-5226. Kirk  v . Unit ed  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 679 F. 2d 890.

No. 82-5227. DICKERSON V. JOHNSON, ADMINISTRATOR, 
Veteran s  Admi nis tratio n , et  al . C. A. 3d Cir. Cer-
tiorari denied.

No. 82-5233. Giff ord  v . United  States ; and
No. 82-5254. Giff ord  v . United  States . C. A. 9th 

Cir. Certiorari denied. Reported below: 679 F. 2d 902.
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No. 82-5243. Alexand er  v . United  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 673 F. 2d 287.

No. 82-5245. Farm er  et  al . v . United  States . Ct. 
App. D. C. Certiorari denied.

No. 82-5246. Livi ngsto n  v . United  States . C. A. 
11th Cir. Certiorari denied. Reported below: 668 F. 2d 
535.

No. 82-5248. Long  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 826.

No. 82-5256. Davi s  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 679 F. 2d 889.

No. 82-5257. Black  v . Tri ple  U. Enterpri ses . Ct. 
App. Ohio, Cuyahoga County. Certiorari denied.

No. 82-5258. Thib odeaux  v . Commi ss io ner  of  Inter -
na l  Revenue . C. A. 5th Cir. Certiorari denied.

No. 82-5261. Allen  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 683 F. 2d 114.

No. 82-5267. Matthews  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 688 F. 2d 825.

No. 82-5270. Sales  v . Harr is , Superi ntendent , 
Gree nhave n Cor rec tion al  Faci lit y . C. A. 2d Cir. 
Certiorari denied. Reported below: 675 F. 2d 532.

No. 82-5282. Royster  v . Ballan tine  Books , a  Divi -
sio n  of  Rand om  Hou se , Inc . C. A. D. C. Cir. Certiorari 
denied.

No. 82-5289. Daws on  et  al . v . United  States . C. A. 
11th Cir. Certiorari denied.

No. 82-5291. Genovese  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 685 F. 2d 448.

No. 82-5297. Tho mas  v . United  State s . C. A. 4th 
Cir. Certiorari denied. Reported below: 681 F. 2d 817.
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No. 82-5299. Wiley  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 301.

No. 82-5303. Edwar ds  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 679 F. 2d 249.

No. 82-5309. Lips comb  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 691 F. 2d 503.

No. 82-5310. James  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 703 F. 2d 568.

No. 82-5316. Conlo n  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 825.

No. 82-5322. Attia  v . Interna l  Revenue  Servi ce . 
C. A. 6th Cir. Certiorari denied. Reported below: 705 F. 
2d 451.

No. 82-5327. Adam s  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 683 F. 2d 1371.

No. 81-1963. Cit rone lle -Mob ile  Gatheri ng , Inc ., et  
al . v. Uni ted  State s . Temp. Emerg. Ct. App. Certio-
rari denied. Justi ce  O’Con no r  took no part in the consid-
eration or decision of this petition. Reported below: 669 F. 
2d 717.

No. 81-2231. Mc Leod  v . Chilton  et  al . Ct. App. 
Ariz. Certiorari denied. Justi ce  O’Con no r  took no part 
in the consideration or decision of this petition. Reported 
below: 132 Ariz. 9, 643 P. 2d 712.

No. 81-2015. Chur chi ll  Area  Schoo l  Dis tri ct  v . 
Hoots  et  al . C. A. 3d Cir. Motion of Pennsylvania School 
Boards Association for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 672 F. 2d 
1107.

No. 81-2022. Misso ur i et  al . v . Lid dell  et  al . C. A. 
8th Cir. Motion of respondents Craton Liddell et al. for 
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leave to proceed in forma pauperis granted. Certiorari de-
nied. Reported below: 677 F. 2d 626.

No. 81-2040. Moore  v . Moore . Super. Ct. Ga., Fulton 
County. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied.

No. 81-2164. Bordenk irc her , Super inten dent , 
West  Vir gini a  Penit enti ary  v . Adki ns . C. A. 4th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 674 F. 2d 
279.

No. 81-2184. Parr att , War den  v . Ford . C. A. 8th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 673 
F. 2d 232.

No. 81-2206. Alab ama  v . Dick ers on . C. A. 11th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 667 F. 2d 
1364.

No. 81-2285. Connecti cut  v . Ostr oski . Sup. Ct. 
Conn. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 186 
Conn. 287, 440 A. 2d 984.

No. 81-2307. Illin ois  v . Townes . Sup. Ct. Ill. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 91 Ill. 2d 32, 
435 N. E. 2d 103.

No. 81-2309. Wain wrig ht  v . Roberts . C. A. 11th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 666 
F. 2d 517.

No. 81-2046. SCHENBERG ET AL. V. BOND, GOVERNOR OF 
Miss ou ri , et  al . C. A. 8th Cir. Motion of New Jersey 
Motor Vehicle Agents Association for leave to file a brief as 
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amicus curiae granted. Certiorari denied. Justi ce  Bren -
nan  would grant certiorari. Reported below: 669 F. 2d 542.

No. 81-2088. Pinto  v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Justic e  Bren na n  would grant certio-
rari. Reported below: 681 F. 2d 810.

No. 81-6881. Mc Clain  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Justi ce  Bren na n  would grant 
certiorari. Reported below: 676 F. 2d 915.

No. 81-2095. Clancy  et  al . v . Jartec h , Inc ., et  al . 
C. A. 9th Cir. Motion of petitioners for leave to enlarge 
questions presented for review denied. Certiorari denied. 
Reported below: 666 F. 2d 403.

No. 81-2198. Chemi cal  Manuf actur ers  Assn , et  al . 
v. U. S. Envi ron mental  Protecti on  Agenc y  et  al . 
C. A. D. C. Cir. Certiorari denied. Justi ce  Powell  took 
no part in the consideration or decision of this petition. Re-
ported below: 218 U. S. App. D. C. 9, 673 F. 2d 400.

No. 81-2226. Procter  & Gamble  Manufa ctur ing  Co . 
et  al . v. Natio nal  Labo r  Relat ion s  Board . C. A. 4th 
Cir. Certiorari denied. Just ice  Powell  took no part in 
the consideration or decision of this petition. Reported 
below: 658 F. 2d 968.

No. 81-2279. Best  et  al . v . Unit ed  Virgi nia  Bank / 
Natio nal  et  al . Sup. Ct. Va. Certiorari denied. Jus -
tice  Powell  took no part in the consideration or decision of 
this petition. Reported below: 223 Va. 112, 286 S. E. 2d 
221.

No. 81-2211. Mc Donald  v . Hami lton  Electri c , Inc . 
of  Florid a . C. A. 11th Cir. Certiorari denied. Justi ce  
White  would grant certiorari. Reported below: 666 F. 2d 
509.

No. 81-6494. Stawic ki  v . Wisc onsi n . Ct. App. Wis. 
Certiorari denied. Just ice  Whi te  would grant certiorari. 
Reported below: 105 Wis. 2d 762, 318 N. W. 2d 22.
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No. 81-2215. H. L. Moor e Dru g  Exchan ge , a  Divi -
sio n of  Levitt  Indu stri es , Inc . v . Eli  Lilly  & Co. 
C. A. 2d Cir. Motion of petitioners to defer consideration of 
the petition for writ of certiorari denied. Certiorari denied. 
Just ice  O’Conn or  took no part in the consideration or deci-
sion of this motion and this petition. Reported below: 662 F. 
2d 935.

No. 81-2218. United  States  ex  rel . Lapi n  v . Inter -
nati onal  Busi ness  Mach ines  Corp . C. A. 9th Cir. 
Certiorari denied. Justi ce  Blackm un  and Justi ce  Ste -
ven s  took no part in the consideration or decision of this peti-
tion. Reported below: 673 F. 2d 1340.

No. 81-2224. Cur tis  et  al . v . Lewis . C. A. 3d Cir. 
Certiorari denied. Justi ce  Powell  would grant certiorari. 
Reported below: 671 F. 2d 779.

No. 81-2237. Nort h Ameri can  Phil ips  Cons umer  
Electron ics  Corp , et  al . v . Atari , Inc ., et  al . C. A. 
7th Cir. Certiorari denied. Just ice  White  took no part in 
the consideration or decision of this petition. Reported 
below: 672 F. 2d 607.

No. 82-169. Cenc o  Inc . v . Seid man  & Seid man . C. A. 
7th Cir. Certiorari denied. Just ice  White  took no part in 
the consideration or decision of this petition. Reported 
below: 686 F. 2d 449.

No. 81-2252. Honda  Motor  Co ., Ltd ., et  al . v . Dor -
sey  et  al . C. A. 11th Cir. Motion of Product Liabil-
ity Advisory Council of the Motor Vehicle Manufacturers As-
sociation of the United States, Inc., for leave to file a brief 
as amicus curiae granted. Certiorari denied. Reported 
below: 655 F. 2d 650 and 670 F. 2d 21.

No. 81-2266. Turo so  et  al . v . Cleveland  Muni cip al  
Cour t  et  al . C. A. 6th Cir. Certiorari denied. Justi ce  
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Bren na n  and Justi ce  Mar sha ll  would grant the petition 
for writ of certiorari and vacate the convictions. Reported 
below: 674 F. 2d 486.

No. 81-2272. Happ y  Day , Inc ., et  al . v . Kentu cky . 
Cir. Ct. Ky., Campbell County. Certiorari denied. Jus -
tice  Brenn an  and Justic e  Mars hall  would grant the pe-
tition for writ of certiorari and vacate the convictions.

No. 81-2299. Harr y ’s Hardwa re , Inc . v . Parson s , 
Super inten dent  of  Polic e , et  al . Sup. Ct. La. Certio-
rari denied. Justi ce  Blackm un  would grant certiorari. 
Reported below: 410 So. 2d 735.

No. 81-2322. Fishe r  v . City  of  Tucs on . C. A. 9th Cir. 
Certiorari denied. Justi ce  Blac kmu n  would grant certio-
rari. Reported below: 663 F. 2d 861.

No. 81-2366. Figuer edo  et  al . v . South  Flori da  Bev -
erage  Corp . Dist. Ct. App. Fla., 3d Dist. Certiorari 
denied. Justic e  Black mun  would grant certiorari. Re-
ported below: 409 So. 2d 490.

No. 81-2306. Local  66, Bosto n Teachers  Union , 
AFT, AFL-CIO v. Bos ton  Scho ol  Comm ittee  et  al . 
C. A. 1st Cir. Motions of American Federation of Teachers, 
AFL-CIO, A. Philip Randolph Institute, and University 
Centers for Rational Alternatives, Inc., for leave to file 
briefs as amici curiae granted. Certiorari denied. Re-
ported below: 671 F. 2d 23.

No. 81-2316. Boar d  of  Educ ati on  of  the  Nort h  Lit -
tle  Rock , Arka nsas , Schoo l  Dis tri ct , et  al . v . Davis  
et  al . C. A. Sth Cir. Certiorari denied. Justi ce  Rehn -
quis t  would grant certiorari for the reasons set forth in his 
dissent from denial of certiorari in Board of Education of 
North Little Rock v. Davis, 454 U. S. 904 (1981). Just ice  
Mar sha ll  took no part in the consideration or decision of 
this petition. Reported below: 674 F. 2d 684.
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No. 81-5634.
Ariz.;

No. 81-6536.
No. 81-6711.
No. 81-6777.

Tis on  v. Ariz ona  (two cases). Sup. Ct.

Autry  v . Texa s . Ct. Crim. App. Tex.;
Hill  v . Arkans as . Sup. Ct. Ark.;
Cape  v . Zan t , Supe ri nten dent , Geor -

gia  Diag nos tic  Clas sif ica tio n  Center . Super. Ct. Ga.,
Butts County;

No. 81-6861.
No. 81-6976.
No. 81-6978.

State  Pris on .
No. 82-5001.
No. 82-5020.
No. 82-5086.

Whitley  v . Vir gini a . Sup. Ct. Va.;
Ruiz et  al . v . Arka nsa s . Sup. Ct. Ark.;
Smit h  v . Balkc om , War den , Geor gia  

C. A. 11th Cir.;
Smit h  v . Georgi a . Sup. Ct. Ga.;
Adam s  v . Flor id a . Sup. Ct. Fla.;
Messer  v . Zant , Warden . Super. Ct.

Ga., Butts County;
No. 82-5088. John so n  v. Tenne ssee . Sup. Ct. Tenn.;
No. 82-5090. Broo ks  v . Zant , Ward en , Geor gi a  Di-

ag no sti c  and  Clas si fi cati on  Center . Super. Ct. Ga., 
Butts County;

No. 82-5093. Mason  v . Morr is . Sup. Ct. Va.;
No. 82-5147. Sing leton  v . Arkans as . Sup. Ct. Ark.;
No. 82-5170. Blazak  v . Ari zona . Sup. Ct. Ariz.;
No. 82-5183. Evan s  v . Mac Dou ga ll , Dire ctor  of  Ar -

izo na  Depar tme nt  of  Corre cti ons , et  al . C. A. 9th 
Cir.; and

No. 82-5188. Breed love  v . Flor id a . Sup. Ct. Fla. 
Certiorari denied. Reported below: No. 81-5634, 129 Ariz. 
526, 633 P. 2d 335 (first case), 129 Ariz. 546, 633 P. 2d 355 
(second case); No. 81-6536, 626 S. W. 2d 758; No. 81-6711, 
275 Ark. 71, 628 S. W. 2d 284; No. 81-6861, 223 Va. 66, 286 
S. E. 2d 162; No. 81-6976, 275 Ark. 410, 630 S. W. 2d 44; No. 
81-6978, 660 F. 2d 573, 671 F. 2d 858, and 677 F. 2d 20; No. 
82-5001, 249 Ga. 228, 290 S. E. 2d 43; No. 82-5020, 412 So. 
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2d 850; No. 82-5088, 632 S. W. 2d 542; No. 82-5170,131 Ariz. 
598, 643 P. 2d 694; No. 82-5188, 413 So. 2d 1.

Just ice  Brenna n  and Justic e  Mars hall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

No. 81-2326. Sovere ign  News  Co . v . Cor rig an  et  al . 
C. A. 6th Cir. Certiorari denied. Justi ce  Brenn an  and 
Justi ce  Mar sha ll  would grant the petition for writ of cer-
tiorari and vacate the judgment. Reported below: 674 F. 2d 
484.

No. 81-2336. Linn as  v . Unit ed  States . C. A. 2d Cir. 
Motion of American East European Ethnic Conference for 
leave to file a brief as amicus curiae granted. Certiorari de-
nied. Reported below: 685 F. 2d 427.

No. 81-2376. Mertz  et  al . v . Denny . Sup. Ct. Wis. 
It appearing the judgment below is not final, the petition for 
writ of certiorari is denied. Reported below: 106 Wis. 2d 
636, 318 N. W. 2d 141.

No. 81-2388. Canin o  v . Unite d  State s . C. A. 3d Cir. 
Certiorari denied. Justi ce  Blac kmu n  took no part in the 
consideration or decision of this petition. Reported below: 
681 F. 2d 809.

No. 82-194. Intern atio nal  Rectif ier  Corp . v . Co -
hen  et  al . C. A. Sth Cir. Certiorari denied. Justi ce  
Blackm un  took no part in the consideration or decision of 
this petition. Reported below: 685 F. 2d 436.

No. 81-6828. Thomp son  v . Scurr , War den , Iowa  
State  Penite ntia ry ; and Lon g  v . Brewer , War den , 
Iowa  State  Peniten tiar y . C. A. 8th Cir. Certiorari de-
nied. Justi ce  Bren na n  and Justi ce  Mars hal l  would 
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grant certiorari. Reported below: 668 F. 2d 999 (first case); 
667 F. 2d 742 (second case).

No. 81-6660. Newlon  v . Miss ou ri . Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 627 S. W. 2d 606.

Justi ce  Mars hal l , with whom Justic e  Bren nan  joins, 
dissenting.

Adhering to my view that the death penalty is under all cir-
cumstances cruel and unusual punishment forbidden by the 
Eighth and Fourteenth Amendments, I would vacate the 
judgment of the Supreme Court of Missouri insofar as it left 
undisturbed the death sentence imposed in this case. How-
ever, even if I believed that the death penalty could constitu-
tionally be imposed under certain circumstances, I would 
grant certiorari and vacate the death sentence imposed here.

On August 4, 1978, petitioner Rayfield Newlon was in-
dicted in St. Louis County, Mo., for capital murder. The 
evidence at trial was that Newlon, along with two others, 
Franz Williams and Walter West, agreed to rob a “con-
venience” store. Petitioner and Williams entered the store 
while West parked the car in front of the building. During 
the attempted robbery, the proprietor of the store, Mansfield 
Dave, was shot twice with a sawed-off shotgun. Newlon and 
Williams then ran from the store. Dave died from the gun-
shot wounds.

There was disputed testimony at trial as to whether New-
lon or Williams fired the shots. West testified that peti-
tioner had done the shooting, though there was considerable 
question whether West could possibly have seen what was 
happening inside the store from his position across the street. 
In a videotaped statement made prior to trial, Newlon said 
that he had gone to the back of the store to get a soda and to 
divert Dave’s attention, and that while he was there, Wil-
liams had fired the shots. Newlon testified at trial and again 
denied responsibility for the shooting.
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in his argument on summation, the prosecutor stressed 
that even if Newlon did not fire the shots, he was still guilty 
of capital murder as an accomplice of Williams. The trial 
judge instructed the jury as follows with respect to the ele-
ments of capital murder:

“If you find and believe from the evidence beyond a 
reasonable doubt:

“First, that on or about April 24, 1978, in the County 
of St. Louis, State of Missouri, the defendant or another 
caused the death of Mansfield Dave by shooting him, and

“Second, that the defendant or another intended to 
take the life of Mansfield Dave, and

“Third, that the defendant or another knew they were 
practically certain to cause the death of Mansfield Dave, 
and

“Fourth, that the defendant or another considered 
taking the life of Mansfield Dave and reflected upon this 
matter coolly and fully before doing so, and

“Fifth, that the defendant acted either alone or know-
ingly and with common purpose together with another in 
the conduct referred to in the above paragraphs, then 
you will find the defendant guilty of capital murder.” 
(Emphasis added.)

The jury returned a guilty verdict.
A separate sentencing hearing was then held before the 

same jury. Under Missouri law the death penalty may be 
imposed for capital murder if the trier of fact finds aggravat-
ing circumstances that warrant the imposition of death and 
the absence of sufficient countervailing mitigating circum-
stances. Mo. Rev. Stat. §565.012 (1978). In this case the 
jury was instructed to consider two aggravating circum-
stances alleged by the prosecution. First, it was instructed 
to decide whether petitioner murdered Mansfield Dave for 
the purpose of receiving money. Second, it was instructed 
to decide whether the murder involved “depravity of mind 
and ... as a result thereof. . . was outrageously or wantonly 
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horrible or inhuman.” See §565.012(2)(7). The jury found 
the second alleged aggravating circumstance to be applicable 
and imposed the death sentence. On appeal the Missouri 
Supreme Court affirmed, with two judges dissenting. 627 
S. W. 2d 606 (1982).

Even accepting, arguendo, the prevailing view that there 
are circumstances in which the death sentence may constitu-
tionally be imposed, I would grant certiorari and set aside the 
sentence imposed in this case. First, the Missouri Supreme 
Court’s decision is inconsistent with this Court’s decision 
last Term in Enmund v. Florida, 458 U. S. 782 (1982). 
Enmund established that a State may not punish by death 
one “who neither took life, attempted to take life, nor in-
tended to take life.” Id., at 787. The Court observed:

“For purposes of imposing the death penalty, En- 
mund’s criminal culpability must be limited to his parti-
cipation in the robbery, and his punishment must be 
tailored to his personal responsibility and moral guilt. 
Putting Enmund to death to avenge two killings that he 
did not commit and had no intention of committing or 
causing does not measurably contribute to the retribu-
tive end of ensuring that the criminal gets his just 
deserts.” Id., at 801.

We concluded that death is a disproportionate penalty for one 
who neither killed nor intended to kill.

The instructions in the guilt phase of petitioner’s trial were 
impermissible under Enmund. A reasonable juror might 
have understood from the instructions that petitioner could 
be found guilty of capital murder even if he neither killed 
Dave nor intended to kill him. The instructions told the jury 
that it could find petitioner guilty as an accomplice if it found 
that Williams killed Dave with the requisite intent and that 
petitioner knowingly assisted Williams in the attempted rob-
bery. Given the conflict in the evidence as to who fired the 
shots, it is not unlikely that the jury’s verdict was in fact 
premised on a finding that petitioner acted as Williams’ ac-
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complice. In any event, since the jury’s guilty verdict may 
have been based solely on the theory of accomplice liability, 
and since such liability does not provide a constitutionally 
sufficient basis for the death penalty, petitioner’s death sen-
tence must be set aside. See, e. g., Stromberg v. California, 
283 U. S. 359, 367-368 (1931). At the very least, the judg-
ment upholding the sentence should be vacated and re-
manded for reconsideration in light of our decision in 
Enmund, which was announced five months after the Mis-
souri Supreme Court’s decision in the instant case.

Even if the trial judge had properly charged in the guilt 
phase of the trial that petitioner could be convicted as an ac-
complice only if he intended to take life, imposition of the 
death sentence would still have been improper because the 
instructions in the punishment phase of the trial permitted 
the jury to impose the death sentence solely on the basis of 
the conduct and mental state of the principal. The sole ag-
gravating circumstance found by the jury—that the murder 
involved “depravity of mind and ... as a result thereof. . . 
was outrageously or wantonly horrible or inhuman”—did not 
include a finding that petitioner’s conduct involved “deprav-
ity of mind.” The jury was required to find only that the 
murder itself involved “depravity of mind.” It is irrational 
to sentence an accomplice to death on the ground that the 
principal’s conduct evidenced “depravity of mind.” The 
State must prove that the accomplice himself deserves the 
death penalty, and it cannot do so simply by attributing to 
him the conduct and mental state of the principal. “[P]un- 
ishment must be tailored to [the defendant’s] personal re-
sponsibility and moral guilt.” Enmund v. Florida, supra, 
at 801. Because the jury did not find that petitioner’s ac-
tions demonstrated that he was more culpable than any other 
murderer, “[t]here is no principled way to distinguish this 
case, in which the death penalty was imposed, from the many 
cases in which it was not.” Godfrey v. Georgia, 446 U. S. 
420, 433 (1980) (plurality opinion).
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Petitioner’s death sentence should also be set aside because 
the sentencing standards applied in this case completely 
failed to “channel the sentencer’s discretion by ‘clear and ob-
jective standards’ that provide ‘specific and detailed guid-
ance,’ and that ‘make rationally reviewable the process for 
imposing a sentence of death.’” Godfrey v. Georgia, 446 
U. S., at 428 (footnotes omitted). The jury in Godfrey was 
instructed, in the terms of the Georgia statute, that it could 
impose the death sentence if it found that the offense was 
“outrageously or wantonly vile, horrible or inhuman in that it 
involved torture, depravity of mind, or an aggravated bat-
tery to the victim.” Id., at 422. A plurality of this Court 
held that the discretion of the sentencer has to be narrowed 
when it is instructed to consider this alleged aggravating cir-
cumstance, since “[a] person of ordinary sensibility could 
fairly characterize almost every murder as ‘outrageously or 
wantonly vile, horrible and inhuman.’” Id., at 428-429. 
The plurality recognized that “[t]here is nothing in these few 
words, standing alone, that implies any inherent restraint on 
the arbitrary and capricious infliction of the death sentence.” 
Id., at 428. Since the jury in Godfrey had not been given 
any narrowing construction of the open-ended statutory lan-
guage, the plurality concluded that the death sentence had to 
be vacated.

The death sentence imposed here must be vacated for the 
same reason. The aggravating circumstance found appli-
cable by the jury here—that the murder “involved depravity 
of mind and ... as a result thereof . . . was outrageously 
or wantonly horrible or inhuman”—is almost identical to 
that found applicable by the jury in Godfrey. Here, as in 
Godfrey, the sentencer was not provided with any narrow-
ing construction of the statute to channel its discretion; 
the judge “gave the jury no guidance concerning the meaning 
of any of [the statute’s] terms,” id., at 429, and indeed re-
fused a request by the jury for an explanation of the stat-
utory language. As a result, the decision whether the 
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defendant would live or die was similarly left to “the uncon-
trolled discretion of a basically uninstructed jury.” Ibid.

The Missouri Supreme Court made an unconvincing at-
tempt to distinguish Godfrey on the ground that that decision 
“rests on its unique facts.” 627 S. W. 2d, at 621. The court 
explained at some length why, in its view, Newlon’s conduct 
was more culpable than Godfrey’s. Id., at 621-622. This 
distinction of Godfrey clearly cannot withstand scrutiny. As 
the plurality stated in Godfrey, a State must “define the 
crimes for which death may be the sentence in a way that ob-
viates ‘standardless [sentencing] discretion.’” 446 U. S., at 
428, quoting Gregg v. Georgia, 428 U. S. 153, 196, n. 47 
(1976) (opinion of Stewart, Powell , and Stevens , JJ.) 
(brackets supplied in Godfrey). It is the discretion of the 
sentencer that must be channeled. In capital murder cases 
in the State of Missouri, only the trier of fact may impose a 
sentence of death; if the trier of fact imposes a life sentence 
or cannot agree on the appropriate sentence, the death pen-
alty may not be imposed. Mo. Rev. Stat. § 565.006(2) (1978). 
Since under Missouri law the trier of fact is the sentencer, it 
is the discretion of the trier of fact—in this case, the jury— 
that must be channeled. The impermissibly vague and 
broad instructions given to the jury here cannot be cured by 
distinctions drawn by the Missouri Supreme Court on appeal. 
Nothing that the Missouri Supreme Court can say about its 
own view of the record can change the fact that the critical 
sentencing decision was left to “the uncontrolled discretion of 
a basically uninstructed jury.” Godfrey v. Georgia, supra, 
at 429. See Zant v. Stephens, 456 U. S. 410, 424-428 (1982) 
(Mars hal l , J., dissenting); Brooks v. Georgia, 451 U. S. 921 
(1981) (Mars hall , J., dissenting from denial of certiorari); 
Godfrey v. Georgia, supra, at 436-437 (Mars hall , J., con-
curring in judgment).

Finally, I would grant certiorari and vacate the death sen-
tence on the additional ground that the prosecutor’s improper 
arguments to the jury denied petitioner a fair sentencing pro-
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ceeding. The prosecutor’s arguments at the sentencing pro-
ceeding dealt only briefly with the facts of the case as they 
related to the aggravating and mitigating circumstances sub-
mitted to the jury. As Judge Seiler set forth in greater de-
tail in his dissenting opinion below, 627 S. W. 2d, at 633-634, 
the thrust of the prosecutor’s remarks concerned wholly ex-
traneous matters. For example, the prosecutor argued that 
the death penalty should be imposed on petitioner because 
there was no one on death row in Missouri;1 because the jury 
would be cowardly if it imposed the lesser sentence of life 
without parole for 50 years;1 2 and because anything but a 
death sentence was forever subject to change.3 The pros-
ecutor also suggested to the jury that the death penalty was 
appropriate solely because the defendant had been convicted 
of capital murder;4 and that the availability of post-trial pro-
cedures relieved the jury of the full responsibility for its 
decision.5 6

This Court’s decisions speak of the “‘vital importance to 
the defendant and to the community that any decision to im-
pose the death sentence be, and appear to be, based on rea-
son rather than caprice or emotion.’” Beck n . Alabama, 447 
U. S. 625, 637-638 (1980), quoting Gardner v. Florida, 430 
U. S. 349, 357-358 (1977) (opinion of Stevens , J.). The 
Court has also emphasized that juries may not be given 

1 “Do you know how many people are on death row in this State? None. 
We’ve got the death penalty, but how many are there? None. Mr. New- 
Ion will be the first one, if you put him on death row.”

2 “As sure as he sits there, he doesn’t think you have the guts to do it. 
. . . Once again, I hope you have the courage to do that because it’s tough.”

3“[W]hat assurances do you have that he’ll be there fifty years? The 
legislature could change the law. All it says is no parole. It doesn’t say it 
can’t be commuted. There’s no assurance of that at all.”

4“[I]f somebody is guilty of capital murder, the ultimate crime, why
should they get anything other than death?”

6 “Now, if you say he deserves the death penalty, under the law, Judge 
Ruddy must review it and if he agrees, then his decision is reviewed by the 
Supreme Court.”



ORDERS 891

459 U. S. October 4, 1982

standardless discretion to impose capital sentences. See, 
e. g., Woodson v. North Carolina, 428 U. S. 280, 302 (1976) 
(opinion of Stewart, Powell , and Stevens , JJ.). In this 
case the trial judge allowed the prosecutor to exhort the jury 
to depart from the statutory sentencing standards and to im-
pose the death sentence based on entirely improper consider-
ations. I believe the prosecutor’s remarks, which invited an 
unreasoned imposition of the death sentence, so far exceeded 
the bounds of proper argument as to deprive petitioner of the 
fair sentencing proceeding guaranteed by the Eighth and 
Fourteenth Amendments. Cf. Donnelly v. DeChristoforo, 
416 U. S. 637, 645 (1974) (suggesting that prosecutorial re-
marks in closing argument may be sufficiently prejudicial to 
deprive the defendant of his constitutional right to a fair 
trial).

For these reasons, I dissent from the denial of certiorari.
No. 81-6854. Davis  v . Georg ia . Sup. Ct. Ga.; and
No. 81-6891. Jon es  v . Flor ida . Sup. Ct. Fla. Certio-

rari denied. Reported below: No. 81-6891, 411 So. 2d 165.

Justi ce  Mars hal l , with whom Just ice  Brenn an  joins, 
dissenting.

I continue to adhere to my view that the death penalty is 
unconstitutional in all circumstances. I would therefore 
grant certiorari and vacate the death sentences on this basis 
alone. However, even if I believed that the death penalty 
could constitutionally be imposed under certain circum-
stances, I would grant certiorari in these cases to resolve a 
substantial question left open by this Court’s decision in 
Bullington v. Missouri, 451 U. S. 430 (1981): whether, on re-
sentencing, the prosecution may be given a second chance to 
prove a statutory aggravating circumstance that it failed to 
prove in the prior capital sentencing proceeding.

We held in Bullington that the Double Jeopardy Clause is 
fully applicable to capital sentencing proceedings that are 
patterned after trials on the question of guilt or innocence. 
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The state law considered in Bullington, like the state law in 
each of these cases, provides that the death penalty may be 
imposed only after a trier of fact finds at least one statutory 
aggravating circumstance. The determination by the trier 
of fact is made at a separate sentencing hearing at which evi-
dence is presented in aggravation and mitigation of punish-
ment. To obtain a death sentence the prosecution must 
prove the existence of one or more aggravating circum-
stances beyond a reasonable doubt. The trier of fact is in-
structed to identify the aggravating circumstance or circum-
stances it finds applicable. We concluded in Bullington that 
“[b]ecause the sentencing proceeding at [Bullington’s] first 
trial was like the trial on the question of guilt or innocence, 
the protection afforded by the Double Jeopardy Clause to one 
acquitted by a jury is also available to him, with respect to 
the death penalty, at his retrial.” Id., at 446 (footnote omit-
ted). Like an acquittal, a decision not to impose the death 
penalty is absolutely final. “Having received ‘one fair oppor-
tunity to offer whatever proof it could assemble,’ the State is 
not entitled to another.” Ibid., quoting Burks v. United 
States, 437 U. S. 1, 16 (1978).

In the instant cases, petitioners were convicted of capital 
murder and were then sentenced to death following separate 
sentencing hearings authorized by state statutes similar to 
the one involved in Bullington. In each case, the prosecu-
tion failed to prove one or more statutory aggravating cir-
cumstances,1 but the trier of fact found at least one other ag-

1 In No. 81-6891, the sentencing judge found that two of the aggravating 
circumstances alleged by the prosecution were not supported by the evi-
dence. In No. 81-6854, the sentencing judge’s failure to submit to the 
jury an aggravating circumstance rested on finding that it was not sup-
ported by the evidence. Under Ga. Code Ann. §§ 17-10-30(b) and (c) 
(1982), the sentencing judge “shall” submit to the jury any statutory ag-
gravating circumstance “supported” and “warranted by the evidence.” 
Because such a submission is required where the evidence is sufficient, see 
Williams v. State, 237 Ga. 399, 228 S. E. 2d 806 (1976), the trial judge’s 
decision not to submit a particular aggravating circumstance to the jury
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gravating circumstance and recommended a sentence of 
death. In each case the sentence was later vacated.* 2 On 
remand, new sentencing proceedings were held and death 
sentences were again imposed, but this time they were based 
at least in part upon aggravating circumstances that the 
prosecution had been unable to prove at the first sentencing 
proceedings. In each case, the State Supreme Court upheld 
the sentence, rejecting the argument that the Double Jeop-
ardy Clause bars the imposition of the death sentence on the 
basis of a statutory aggravating circumstance that the pros-
ecution previously had failed to prove.

The conclusion of the state courts in these cases is at odds 
with that of another state court of last resort. In State v. 
Silhan, 302 N. C. 223, 267-271, 275 S. E. 2d 450, 480-483 
(1981), the North Carolina Supreme Court noted that the 
prosecution’s effort to prove the existence of statutory ag-
gravating circumstances at the sentencing proceeding is, for 
double jeopardy purposes, analogous to the prosecution’s ef-
fort to prove the crimes charged at the guilt-innocence phase 
of a criminal trial. Moreover, the court observed, a deter-
mination that an aggravating circumstance does not apply is 
analogous to a determination that the accused is not guilty of 
an offense. Since the Double Jeopardy Clause protects a de-

was necessarily based on a conclusion that there was insufficient evidence 
to support a jury verdict finding that circumstance to be applicable. 
Under the Double Jeopardy Clause, a dismissal for insufficient evidence 
constitutes a judgment of acquittal that bars reprosecution. Burks v. 
United States, 437 U. S. 1, 10-11 1978); Fong Foo v. United States, 369 
U. S. 141 (1962).

2 In No. 81-6854, petitioner Davis’ conviction was affirmed by the 
Supreme Court of Georgia, but his death sentence was vacated because of 
the trial court’s failure to make clear to the jury that it might in its discre-
tion recommend a life sentence even if it found the existence of a statutory 
aggravating circumstance. 240 Ga. 763, 243 S. E. 2d 12 (1978). In No. 
81-6891, the Supreme Court of Florida reversed petitioner Jones’ convic-
tion because of the trial court’s error in denying the defense’s motion for a 
psychiatric examination to determine Jones’ sanity at the time of the al-
leged offense. 362 So. 2d 1334 (1978).
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fendant from being retried for an offense of which he has 
been acquitted, it should also protect him from being resen-
tenced to death on the basis of an aggravating circumstance 
that a jury previously found inapplicable. The court con-
cluded that the Double Jeopardy Clause, therefore, precludes 
the State from relying, at a new sentencing hearing, on an 
aggravating circumstance that the jury found inapplicable at 
the first sentencing hearing.

In Bullington this Court made clear that double jeopardy 
principles which apply to determinations of guilt or innocence 
also apply to capital sentencing proceedings at which the 
prosecution must prove the existence of statutory aggravat-
ing circumstances. Bullington did not address whether and 
to what extent the Double Jeopardy Clause precludes a sec-
ond effort to prove an aggravating circumstance that the 
State failed to prove in a prior proceeding. There is dis-
agreement on this question in the state courts, and the ques-
tion is sufficiently important to warrant this Court’s review.

No. 82-67. Chap man  v . Carda relli  et  al . C. A. 6th 
Cir. Certiorari denied. Justi ce  Brenn an  and Justi ce  
Mars hal l  would grant the petition for writ of certiorari and 
vacate the conviction. Reported below: 701 F. 2d 175.

No. 82-106. Glen  Corp , et  al . v . O.C. Ass oci ates  et  
al . C. A. 1st Cir. Motion of Continental Mortgage Inves-
tors, Debtor, for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 679 F. 2d 
264.

No. 82-125. Chan cellor  et  al . v . Super ior  Cou rt  of  
Califor nia  for  the  Count y  of  Oran ge  (Baker , Real  
Part y  in  Interes t ). Ct. App. Cal., 4th App. Dist. Mo-
tion of respondent Mark Jay Baker for leave to proceed in 
forma pauperis granted. Certiorari denied.

No. 82-200. Widge ry  v. Unite d  State s . C. A. 8th 
Cir. Motion of petitioner to defer consideration of the peti-
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tion for writ of certiorari denied. Certiorari denied. Re-
ported below: 674 F. 2d 710.

No. 82-5096. Quin ce  v . Florid a . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 414 So. 2d 185.

Justi ce  Mars hall , with whom Justi ce  Brenn an  joins, 
dissenting.

Adhering to my view that capital punishment is unconstitu-
tional under all circumstances, I would grant certiorari and 
vacate the death sentence on this basis alone. However, 
even if I believed that the death penalty could constitution-
ally be imposed under certain circumstances, I would grant 
certiorari because the decision below undermines a critical 
premise of this Court’s conclusion that Florida’s capital sen-
tencing procedures adequately guard against the “arbitrary 
or capricious” imposition of death sentences. Proffitt v. 
Florida, 428 U. S. 242, 253 (1976) (opinion of Stewart, Pow -
ell , and Stevens , JJ.).

Petitioner pleaded guilty to burglary and felony murder in 
the first degree. As part of the plea bargain, petitioner 
waived his right to a sentencing recommendation by a jury 
and agreed that the sentence would be determined solely by 
the trial judge. After conducting a sentencing hearing, the 
judge found three aggravating circumstances and one miti-
gating circumstance. The judge found as aggravating cir-
cumstances that the murder was heinous, that it was com-
mitted for pecuniary gain, and that it was committed during 
the commission of a rape. He found as a mitigating circum-
stance that “[t]he capacity of the defendant to appreciate the 
criminality of his conduct or to conform his conduct to the re-
quirements of law was substantially impaired.” Fla. Stat. 
§ 921.141(6)(f) (1981). The judge concluded, however, that 
this mitigating circumstance was “not entitled to a great deal 
of weight,” and was outweighed by the aggravating circum-
stances. Accordingly, he imposed the death sentence. Pe-
titioner appealed to the Florida Supreme Court, contending 
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that the trial court erred in giving too little weight to the 
mitigating circumstance.

In its decision affirming the death sentence, the Florida 
Supreme Court declined to make an independent evaluation 
of the evidence concerning aggravating and mitigating cir-
cumstances. The court explained that its statutory duty to 
review death sentences does not require it to make such an 
evaluation:

“‘Our sole concern on evidentiary matters is to deter-
mine whether there was sufficient competent evidence in 
the record from which the judge . . . could properly find 
the presence of appropriate aggravating or mitigating 
circumstances. If the findings of aggravating and miti-
gating circumstances are so supported, . . . and if the 
death sentence is not disproportionate to others properly 
sustainable under the statute, the trial court’s sentence 
must be sustained even though, had we been triers and 
weighers of fact, we might have reached a different re-
sult in an independent evaluation.’” 414 So. 2d 185, 187 
(1982), quoting Brown v. Wainwright, 392 So. 2d 1327, 
1331 (Fla.) (footnote omitted), cert, denied, 454 U. S. 
1000 (1981).

Applying its deferential standard of review, the court af-
firmed the death sentence on the ground that “[t]he trial 
judge was not unreasonable in failing to give great weight” to 
petitioner’s diminished capacity. 414 So. 2d, at 187. In the 
court’s view it was significant that “[t]he trial judge clearly 
did not ignore every aspect of the medical testimony as the 
judge did in Huckaby v. State, 343 So. 2d 291 (Fla.), cert, de-
nied, 434 U. S. 920 .. . (1977).” Ibid.

The decision below undermines a fundamental premise of 
this Court’s decision in Proffitt v. Florida upholding Florida’s 
death penalty statute. The Florida statute, which was 
enacted in response to Furman v. Georgia, 408 U. S. 238 
(1972), provides for automatic review by the Florida Su-
preme Court of all death sentences. Fla. Stat. §921.141(4) 
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(1981). In rejecting a constitutional challenge to the statute, 
this Court assumed in Proffitt that the Florida Supreme 
Court’s obligation to review death sentences encompasses 
two functions.1 First, death sentences must be reviewed 
“to ensure that similar results are reached in similar cases.” 
428 U. S., at 258 (opinion of Stewart, Powell , and Ste -
vens , JJ.); see also id., at 251, 253 (same). In addition,

“the evidence of the aggravating and mitigating circum-
stances is reviewed and reweighed by the Supreme Court 
of Florida ‘to determine independently whether the im-
position of the ultimate penalty is warranted.’ Songer 
v. State, 322 So. 2d 481, 484 (1975). See also Sullivan v. 
State, 303 So. 2d 632, 637 (1974).” Id., at 253 (same) 
(emphasis added).

On the basis of this understanding of the Florida Supreme 
Court’s duty to review death sentences, this Court concluded 
that the risk of “arbitrary or capricious” imposition of death 
sentences was “minimized by Florida’s appellate review sys-
tem.” Ibid.1 2 The Florida Supreme Court subsequently 
confirmed this Court’s understanding of the standard of re-
view when it stated that its “responsibility [is] to evaluate 
anew the aggravating and mitigating circumstances of the 
case to determine whether the punishment is appropriate.” 

1 Since the statute does not specify the standard of review, the Court 
relied in Proffitt on Florida Supreme Court decisions interpreting and ap-
plying the mandatory review provision.

2 There can be little doubt that the joint opinion of Justices Stewart, 
Powe ll , and Ste ve ns  placed particular emphasis on the independent evi-
dentiary review performed by the Florida Supreme Court. The opinion 
stresses that the Florida Supreme Court “has not hesitated to vacate a 
death sentence when it has determined that the sentence should not have 
been imposed.” 428 U. S., at 253. In one of the cases cited in support of 
this assertion, Halliwell v. State, 323 So. 2d 557, 561 (1975), the Florida 
Supreme Court stated: “As required by statute, we have weighed both 
the aggravating and the mitigating circumstances as shown in the record, 
and we conclude that the death penalty is not warranted.” (Emphasis 
added.)
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Harvard v. State, 375 So. 2d 833, 834 (1977) (emphasis 
added), cert, denied, 441 U. S. 956 (1979).

This is no longer a correct statement of Florida law. The 
decision below indicates that the Florida Supreme Court now 
employs a far more restricted standard of review in capital 
cases. So long as “sufficient competent evidence,” 414 So. 
2d, at 187, supports the death sentence, the Florida Supreme 
Court will uphold the sentence even if its “independent eval-
uation” would “have reached a different result.” Ibid.

In light of the Florida Supreme Court’s abandonment of its 
previously recognized duty to make an independent deter-
mination of whether a death sentence is warranted, the con-
stitutionality of the Florida death penalty statute should be 
reappraised by this Court. It is simply no longer the case 
that “evidence of the aggravating and mitigating circum-
stances is reviewed and reweighed by the Supreme Court of 
Florida ‘to determine independently whether the imposition 
of the ultimate penalty is warranted.’” 428 U. S., at 253 
(opinion of Stewart, Powell , and Stevens , JJ.) (citation 
omitted). Therefore, even if I believed that the death pen-
alty could constitutionally be imposed under certain condi-
tions, I would grant certiorari to decide whether Florida’s 
death penalty statute, as reinterpreted by the Florida 
Supreme Court, “serves to assure that sentences of death 
will not be ‘wantonly’ or ‘freakishly’ imposed.” Id., at 260, 
quoting Furman v. Georgia, supra, at 310 (Stewart, J., 
concurring).

Rehearing Denied
No. 81-202. Nation al  Asso cia tion  for  the  Adva nce -

ment  of  Color ed  Peopl e et  al . v . Claib orne  Har d -
war e  Co. et  al . , 458 U. S. 886. Motion for leave to file pe-
tition for rehearing denied. Just ice  Mars hall  took no 
part in the consideration or decision of this motion.

No. 81-5036. Rogers  v . New  York , 454 U. S. 898. Mo-
tion for leave to file petition for rehearing denied.
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No. 81-1882. Town  of  Chino  Valley  et  al . v . City  of  
Presco tt , 457 U. S. 1101. Petition for rehearing denied. 
Justi ce  O’Connor  took no part in the consideration or deci-
sion of this petition.

No. 80-1798. Woelke  & Romer o  Fra mi ng , Inc . v . Na -
tion al  Labo r  Relatio ns  Boar d  et  al ., 456 U. S. 645;

No. 80-1808. Pac if ic  Northwe st  Chap ter  of  the  As -
so cia ted  Builder s & Cont ra cto rs , Inc . v . Nationa l  
Labor  Relations  Boar d  et  al ., 456 U. S. 645;

No. 81-91. Orego n -Colu mb ia  Cha pter , Associ ated  
Genera l  Contracto rs  of  Amer ic a , Inc . v . Nationa l  
Labor  Relations  Boar d  et  al ., 456 U. S. 645;

No. 80-2100. Rogers  et  al . v . Lodge  et  al ., 458 U. S. 
613;

No. 80-2134. Fore mos t  Insu ran ce  Co . et  al . v . Rich -
ardson  et  AL., 457 U. S. 668; and

No. 81-395. Uni ted  Steelwor ker s of  Ameri ca , 
AFL-CIO-CLC v. Sad lowsk i et  al ., 457 U. S. 102. Peti-
tions for rehearing denied.

Octob er  12, 1982

Appeals Dismissed
No. 82-240. Theoha rou s  v . Deer  Run  Shor es  Prop -

erty  Owners  Ass n ., Inc . Appeal from Super. Ct. Conn., 
Small Claims Sess., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 82-5204. Wayland  v. Regis try  of  Deeds , Salem , 
et  AL. Appeal from C. A. 1st Cir. dismissed for want of ju-
risdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 82-245. Jali fi  v . Indus tria l  Com mi ssi on  of  Ari -
zona  et  AL. Appeal from Ct. App. Ariz. dismissed for want 
of substantial federal question. Justi ce  White  would note 
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probable jurisdiction and set case for oral argument. Re-
ported below: 132 Ariz. 233, 644 P. 2d 1319.

No. 82-288. Klei ner  et  al . v . San der son  et  al . Ap-
peal from Sup. Ct. Mich, dismissed for want of substantial 
federal question. Just ice  Blac kmu n  and Justic e Ste -
ven s  would note probable jurisdiction and set case for oral 
argument. Reported below: 413 Mich. 96, 321 N. W. 2d 565. 
Certiorari Granted—Vacated and Remanded

No. 81-6782. Mack  v . Okla hom a . Ct. Crim. App. 
Okla. Motion of petitioner for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and 
case remanded for further consideration in light of United 
States v. Johnson, 457 U. S. 537 (1982). Reported below: 
641 P. 2d 1122.

Justi ce  O’Conn or , with whom Justi ce  Rehnq ui st  
joins, dissenting.

By its action today, the Court vacates the judgment of the 
state court and remands this case in light of United States 
v. Johnson, 457 U. S. 537 (1982). Because I believe that 
Johnson is not applicable to the present case, I respectfully 
dissent.

The petitioner in this case was convicted in Oklahoma state 
court of robbery with a firearm, Okla. Stat., Tit. 21, §801 
(1981). The petitioner did not testify at trial, and his trial 
counsel orally requested a jury instruction cautioning the 
jury to draw no inference from petitioner’s failure to testify 
at trial. The instruction was not given. While petitioner’s 
direct appeal to the Oklahoma Court of Criminal Appeals was 
pending, this Court announced its decision in Carter v. Ken-
tucky, 450 U. S. 288 (1981). In Carter, we held that a failure 
to give a requested instruction on a defendant’s failure to 
testify is a violation of the defendant’s Fifth Amendment 
privilege against self-incrimination, made applicable to the 
States by the Fourteenth Amendment. See Malloy v. Ho-
gan, 378 U. S. 1, 6 (1964). The Oklahoma Court of Criminal 
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Appeals determined that Carter was not to be given retroac-
tive effect. The petitioner now argues that our recent deci-
sion in United States v. Johnson, supra, requires that the 
Oklahoma judgment be vacated.

In Johnson, we were faced with deciding whether Payton 
v. New York, 445 U. S. 573 (1980), was to be applied retroac-
tively to a defendant whose appeal was pending when Payton 
was announced. The majority in Johnson decided, as a gen-
eral proposition, that “a decision of this Court construing the 
Fourth Amendment is to be applied retroactively to all con-
victions that were not yet final at the time the decision was 
rendered.” 457 U. S., at 562. The Court’s opinion in John-
son stated that it was intended to “leave undisturbed our 
precedents in other areas” and “express[ed] no view on 
the retroactive application of decisions construing any con-
stitutional provision other than the Fourth Amendment.” 
Ibid, (footnote omitted). The constitutional violation in this 
case involves the Fifth Amendment privilege against self-
incrimination, which was not covered by the Court’s holding 
in Johnson.

I would not extend our holding in United States v. Johnson 
to cases arising under the Fifth Amendment without plenary 
review and full consideration of the appropriate principles. 
The court below will be understandably confused by the 
Court’s action in vacating the judgment, and remanding to 
determine the applicability of a decision that by its explicit 
terms is restricted to the Fourth Amendment.

I respectfully dissent.

Miscellaneous Orders
No.----------- . Hull  v . City  of  Dunca nville . Motion

to direct the Clerk to file the petition for writ of certiorari 
denied.

No.----------- . Oklahom a  v . Chic ago , Rock  Island  &
Pac if ic  Railroad  Co . Motion to direct the Clerk to file the 
petition for writ of certiorari denied.
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No. A-281. Fili pas  et  al . v . Lemon s . C. A. 6th Cir. 
Application for further extension of time within which to file 
a petition for writ of certiorari, presented to Justi ce  O’Con -
nor , and by her referred to the Court, is granted and the 
time for filing a petition for writ of certiorari is extended to 
and including November 26, 1982.

No. A-283. Mashp ee  Trib e et  al . v . Watt , Secre -
tary  of  the  Inter ior , et  al . D. C. Mass. Application 
for stay, addressed to Justi ce  Mars hal l  and referred to 
the Court, denied.

No. A-294. Mc Donal d  v . Branif f  Airw ay s , Inc ., et  
al . Bkrtcy. Ct. N. D. Tex. Application for stay, ad-
dressed to Justi ce  Brenn an  and referred to the Court, 
denied.

No. 81-802. City  of  Lockhar t  v . Unit ed  States  et  
al . D. C. D. C. [Probable jurisdiction noted, 455 U. S. 
987.] Motion of the Solicitor General for divided argument 
denied.

No. 81-1314. W. R. Grac e  & Co. v. Local  Unio n  759, 
Intern ationa l  Union  of  the  Uni ted  Rubber , Cor k , Li-
nole um  & Plas tic  Work ers  of  Ameri ca . C. A. 5th Cir. 
[Certiorari granted, 458 U. S. 1105.] Motion of the Solicitor 
General for leave to participate in oral argument as amicus 
curiae and for divided argument granted.

No. 81-1636. Flori da  v . Brad y  et  al . Sup. Ct. Fla. 
[Certiorari granted, 456 U. S. 988.] Motion of Western 
Growers Association for leave to file a brief as amicus curiae 
granted.

No. 81-2101. Pennh ur st  State  School  and  Hos pi tal  
et  al . v. Halde rma n  et  al . C. A. 3d Cir. [Certiorari 
granted, 457 U. S. 1131.] Motion of respondents Halderman 
et al. to dismiss the writ of certiorari as improvidently 
granted is denied.
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No. 82-227. Provi dence  Journ al  Co . v . Home  Plac e -
ment  Servi ce , Inc ., et  al . C. A. 1st Cir.; and

No. 82-282. Mc Cain  et  al . v . Lybra nd  et  al . D. C. 
S. C. The Solicitor General is invited to file briefs in these 
cases expressing the views of the United States.

No. 82-287. Arizo na  et  al . v . Ash  Grov e  Cemen t  Co . 
et  AL. C. A. 9th Cir. Motion of petitioners to defer consid-
eration of the petition for writ of certiorari granted. Motion 
of respondents for leave to file typewritten supplemental 
brief in opposition to petition for writ of certiorari denied. 
Justi ce  O’Con no r  took no part in the consideration or deci-
sion of these motions.

No. 82-392. Monex  Inte rna tio na l , Ltd ., et  al . v . 
Comm odity  Futures  Tradi ng  Commi ss ion  et  al . C. A. 
6th Cir. Motion of petitioners for simultaneous consider-
ation of this case with No. 82-24, Federal Trade Commission 
v. Francis Ford, Inc., denied.

No. 82-5419. In  re  Conra d  ET AL.; and
No. 82-5420. In  re  Conr ad  et  al . Petitions for writs 

of habeas corpus denied.

No. 82-88. In  re  Ric e . Petition for writ of mandamus 
denied.

No. 82-5104. In  re  Robi nso n . Petition for writ of man-
damus and/or certiorari denied.

No. 82-5240. In  re  Demos ; and
No. 82-5264. In  re  Sims . Petitions for writs of manda-

mus and/or prohibition denied.

Probable Jurisdiction Noted
No. 82-11. Menno nite  Boar d  of  Miss ion s  v . Adams . 

Appeal from Ct. App. Ind. Probable jurisdiction noted. 
Reported below: 427 N. E. 2d 686.
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Certiorari Granted
No. 81-1843. Illinoi s  v . Andrea s . App. Ct. Ill., 1st 

Dist. Certiorari granted. Reported below: 100 Ill. App. 3d 
396, 426 N. E. 2d 1078.

No. 81-2169. Hari ng , Lieut enant , Arli ngt on  
County  Polic e  Depar tment , et  al . v . Pros ise . C. A. 
4th Cir. Certiorari, granted. Reported below: 667 F. 2d 
1133.

No. 82-52. Arizo na  Gover nin g  Comm ittee  for  Tax  
Defe rr ed  Annu ity  and  Deferr ed  Comp ensati on  
Plans  et  al . v . Norr is . C. A. 9th Cir. Certiorari 
granted. Reported below: 671 F. 2d 330.

No. 82-256. Michi gan  v . Long . Sup. Ct. Mich. Cer-
tiorari granted. Reported below: 413 Mich. 461, 320 N. W. 
2d 866.

No. 81-2245. Neva da  v . Unite d  States  et  al .;
No. 81-2276. Truc kee -Carson  Irri gat ion  Distr ict  v . 

Uni ted  States  et  al .; and
No. 82-38. Pyram id  Lake  Paiute  Trib e  of  Ind ia ns  v . 

Truc kee -Car son  Irri gati on  Dis tric t  et  al . C. A. 9th 
Cir. Certiorari granted, cases consolidated, and a total of 
one hour allotted for oral argument. Reported below: 649 F. 
2d 1286 and 666 F. 2d 351.

No. 81-1985. Edward  J. De Barto lo  Corp . v . Na -
tio nal  Labor  Relations  Boar d  et  al . C. A. 4th Cir. 
Motion of American Retail Federation for leave to file a brief 
as amicus curiae granted. Certiorari granted. Reported 
below: 662 F. 2d 264.

No. 82-34. Ameri can  Paper  Inst itute , Inc . v . Ameri -
ca n  Electr ic  Power  Serv ic e  Corp , et  al .; and

No. 82-226. Feder al  Energ y  Regu lato ry  Commi s -
sion  v. Ameri can  Elect ri c  Power  Servi ce  Corp , et  al . 
C. A. D. C. Cir. Certiorari granted, cases consolidated, and 
a total of one hour allotted for oral argument. Just ice  
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O’Conn or  took no part in the consideration or decision of 
these petitions. Reported below: 219 U. S. App. D. C. 1, 
675 F. 2d 1226.

No. 81-6756. Tuten  v . United  States . Ct. App. 
D. C. Motion of petitioner for leave to proceed in forma 
pauperis and certiorari granted. Reported below: 440 A. 2d 
1008.
Certiorari Denied. (See also Nos. 82-240, 82-5204, and 

82-5104, supra.)
No. 81-1784. Ameri can  Cyanam id  Co . v . Oil , Chemi -

cal  & Atom ic  Workers  Intern atio nal  Union  et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 217 
U. S. App. D. C. 137, 671 F. 2d 643.

No. 81-2331. Penns ylva nia  et  al . v . Delawar e  Val -
ley  Citi zens ’ Coun cil  fo r  Clean  Air  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 674 F. 2d 976.

No. 81-2371. Amis  v . Interna l  Revenue  Servi ce  et  
al . C. A. 11th Cir. Certiorari denied. Reported below: 
673 F. 2d 1343.

No. 81-2384. General  Long sho re  Work ers , ILA, Lo -
ca ls  1418 et  al . v. Bentz , Actin g  Regio nal  Direc tor  of  
the  Fifteenth  Region  of  the  Natio nal  Labo r  Rela -
tio ns  Board , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 673 F. 2d 1325.

No. 81-2391. Knapp  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 299.

No. 81-6462. Lopez  v . Flori da  Parole  and  Proba -
tio n  Commi ss ion . Dist. Ct. App. Fla., 1st Dist. Certio-
rari denied. Reported below: 410 So. 2d 1354.

No. 81-6812. Hyd ab ur g  Coop erati ve  Ass n , et  al . v . 
Unit ed  State s . Ct. Cl. Certiorari denied. Reported 
below: 229 Ct. Cl. 250, 667 F. 2d 64.
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No. 81-6851. Garr ett  v . Miss ou ri . Sup. Ct. Mo. 
Certiorari denied. Reported below: 627 S. W. 2d 635.

No. 81-6868. Platsho rn  v . Unite d  States . C. A. 
11th Cir. Certiorari denied. Reported below: 664 F. 2d 
971.

No. 81-6936. Pins on  v . Calif orni a . Ct. App. Cal., 3d 
App. Dist. Certiorari denied.

No. 82-54. Mc Cabe  v . Comm is si oner  of  Internal  
Reven ue . C. A. 2d Cir. Certiorari denied. Reported 
below: 688 F. 2d 102.

No. 82-57. Hobs on  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 672 F. 2d 825.

No. 82-59. Broc k  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 669 F. 2d 655.

No. 82-72. Wilkin son  v . Uni ted  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 677 F. 2d 998.

No. 82-74. Antelm an  v . De Catal do , Revenu e  
Agent , et  al . C. A. 1st Cir. Certiorari denied.

No. 82-79. D’Ambr osi o  v . Boar d  of  Educat ion  of  the  
Warr en  Hills  Regi on al  Schoo l  Dis tri ct . Super. Ct. 
N. J., App. Div. Certiorari denied.

No. 82-81. Cablev isi on  Syst ems  Develo pmen t  Co . 
et  al . v. Natio nal  Labo r  Relat ion s Boar d et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 671 F. 
2d 737.

No. 82-84. Gens  et  al . v . Unit ed  States . Ct. Cl. 
Certiorari denied. Reported below: 230 Ct. Cl. 42, 673 F. 2d 
366.

No. 82-87. Puer to  Ric o  Mari time  Ship ping  Author -
ity  v. Fede ral  Mari time  Commi ssi on  et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 220 U. S. App. 
D. C. 13, 678 F. 2d 327.
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No. 82-97. Amus emen t  & Music Oper ators  Assn . v . 
Copyri ght  Royalty  Trib una l  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 676 F. 2d 1144.

No. 82-103. Rank  et  al . v . Nimm o  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 677 F. 2d 692.

No. 82-109. Zucke rma n  v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 676 F. 2d 699.

No. 82-114. Oliv a -Cantu  v . Unit ed  States . C. A. 
11th Cir. Certiorari denied. Reported below: 677 F. 2d 
116.

No. 82-117. Nun zia ta  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 697 F. 2d 300.

No. 82-126. SOOJIAN ET AL. V. DONALDSON ET AL. 
C. A. 9th Cir. Certiorari denied. Reported below: 676 F. 
2d 712.

No. 82-161. Shor tbu ll  v . Looki ng  Elk  et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 677 F. 2d 645.

No. 82-162. Hilto n  et  al . v . Comm iss ion er  of  Inter -
nal  Reven ue . C. A. 9th Cir. Certiorari denied. Re-
ported below: 671 F. 2d 316.

No. 82-191. White  Too l  & Machi ne  Co . v . Commi s -
sio ner  of  Inter nal  Revenue . C. A. 6th Cir. Certiorari 
denied. Reported below: 677 F. 2d 528.

No. 82-196. ClRAMI ET AL. V. UNITED STATES. C. A. 2d 
Cir. Certiorari denied. Reported below: 697 F. 2d 298.

No. 82-197. Mares sa  v . New  Jerse y  Month ly  et  al . 
Sup. Ct. N. J. Certiorari denied. Reported below: 89 
N. J. 176, 445 A. 2d 376.

No. 82-205. Resor ts  Inte rna tio na l , Inc ., et  al . v . 
NJM Ass oc ia tes , dba  New  Jersey  Month ly , et  al . 
Sup. Ct. N. J. Certiorari denied. Reported below: 89 
N. J. 212, 445 A. 2d 395.



908 OCTOBER TERM, 1982

459 U. S.October 12, 1982

No. 82-212. J. Truett  Pay ne  Co ., Inc . v . Chrys ler  
Motor s Corp . C. A. 11th Cir. Certiorari denied. Re-
ported below: 670 F. 2d 575.

No. 82-214. Caffa ll  Bros . Fores t  Prod ucts , Inc . v . 
Unite d  States . Ct. Cl. Certiorari denied. Reported 
below: 230 Ct. Cl. 517, 678 F. 2d 1071.

No. 82-219. Secretar y  of  Comm erce  of  Puer to  Ric o  
et  al . v. Villan ueva . Sup. Ct. P. R. Certiorari denied. 
Reported below:----- P. R. R.------ .

No. 82-221. Innkee per s of  New  Castle , Inc . v . 
Maley  et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 671 F. 2d 221.

No. 82-230. Poma nows ki  v. Monmo uth  County  Boar d  
of  Realto rs  et  al . Sup. Ct. N. J. Certiorari denied. 
Reported below: 89 N. J. 306, 446 A. 2d 83.

No. 82-231. Mothon  v. Unit ed  State s  et  al .; and
No. 82-416. Twomb ly , Inc . v . Uni ted  States  et  al .

C. A. 3d Cir. Certiorari denied. Reported below: 685 F. 
2d 793.

No. 82-234. Lee  v . Shi eld  Petro leum  Corp , et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 701 F. 
2d 178.

No. 82-236. Louis Sternb ach  & Co. v. Sirota  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 673 F. 
2d 566.

No. 82-238. Flewal len  v . Fau lkn er . C. A. 7th Cir. 
Certiorari denied. Reported below: 677 F. 2d 610.

No. 82-239. Artuso  et  al . v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported 
below: 87 App. Div. 2d 873, 449 N. Y. S. 2d 513.

No. 82-248. Norb erg , Tax  Admi ni str ato r  of  Rhode  
Isla nd  v . Georg e , Inc . Sup. Ct. R. I. Certiorari denied. 
Reported below:----- R. I.------ , 444 A. 2d 868.
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No. 82-250. Truly  v . Madis on  General  Hos pi tal  et  
al . C. A. 5th Cir. Certiorari denied. Reported below: 
673 F. 2d 763.

No. 82-251. Estate  of  Wri ght  v . Uni ted  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 677 F. 
2d 53.

No. 82-253. Phelp s Ceme nt  Pro du cts , Inc . v . Na -
tional  Labo r  Relatio ns  Boar d  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 295.

No. 82-258. Arizo na  et  al . v . Mc Gra w -Hill , Inc . 
C. A. 2d Cir. Certiorari denied. Reported below: 680 F. 
2d 5.

No. 82-266. Mic helin  Tire  Corp , et  al . v . Fallaw  et  
al . C. A. 4th Cir. Certiorari denied. Reported below: 
679 F. 2d 880.

No. 82-269. Pollar d  et  al . v . City  of  Detroi t  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 698 F. 
2d 1222.

No. 82-273. Old  Mounta in  Prop erti es , Ltd . v . Apr il  
Investmen ts , Inc . Sup. Ct. Ala. Certiorari denied. Re-
ported below: 415 So. 2d 1048.

No. 82-275. Mien er , by  and  Through  her  Next  
Frien d  and  Pare nt , Miener  v . Miss ouri  et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 673 F. 2d 969.

No. 82-278. Jack son  v . Wash ing ton  Month ly  Co . et  
al . C. A. D. C. Cir. Certiorari denied. Reported below: 
219 U. S. App. D. C. 115, 675 F. 2d 1340.

No. 82-283. Andrews  et  ux . v . Distri ct  of  Colum bia . 
Ct. App. D. C. Certiorari denied. Reported below: 443 A. 
2d 566.

No. 82-286. Oreg on  Depar tme nt  of  Revenue  v . Pa -
cif ic  Firs t  Fede ral  Savin gs  & Loa n  Ass n . Sup. Ct.



910 OCTOBER TERM, 1982

October 12, 1982 459 U. S.

Ore. Certiorari denied. Reported below: 293 Ore. 138, 645 
P. 2d 27.

No. 82-291. Dollar  Electr ic  Co . v . Syn dev co , Inc ., 
et  AL. C. A. 6th Cir. Certiorari denied. Reported below: 
688 F. 2d 429.

No. 82-292. Cons ultants  & Adm in is tra tor s , Inc . v . 
Illino is  Depa rtment  of  Insur ance  et  al . App. Ct. Ill., 
1st Dist. Certiorari denied. Reported below: 103 Ill. App. 
3d 920, 431 N. E. 2d 1306.

No. 82-296. Whale n , t /a  Towson  Ass oci ates  Limi ted  
Partners hip  et  al . v . Ford  Motor  Credi t  Co . C. A. 
4th Cir. Certiorari denied. Reported below: 684 F. 2d 272.

No. 82-301. Solargen  Electr ic  Motor  Car  Corp , et  
al . v. General  Motor s  Corp . C. A. 2d Cir. Certiorari 
denied. Reported below: 697 F. 2d 297.

No. 82-302. Hodge  v . South  Carol ina ; and
No. 82-351. Mc Leod  v . Sout h  Carol ina . Sup. Ct. 

S. C. Certiorari denied. Reported below: No. 82-302, 278 
S. C. 110, 292 S. E. 2d 600; No. 82-351, 278 S. C. 112, 293 
S. E. 2d 699.

No. 82-304. Son a  Food  Produc ts  Co . v . Hai n  Pure  
Food  Co ., Inc . C. A. 9th Cir. Certiorari denied. Re-
ported below: 679 F. 2d 898.

No. 82-306. Norri s  v . Jacks on  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 703 F. 2d 565.

No. 82-311. Burli ngton  Nort her n  Inc . v . Buski rk . 
App. Ct. Ill., 5th Dist. Certiorari denied. Reported below: 
103 Ill. App. 3d 414, 431 N. E. 2d 410.

No. 82-361. Cola cu rc io  v. Unit ed  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 679 F. 2d 902.

No. 82-377. Fair clo th  et  al . v . Unit ed  State s . 
C. A. 4th Cir. Certiorari denied. Reported below: 678 F. 
2d 1202.
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No. 82-380. Straus s  v . Uni ted  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 678 F. 2d 886.

No. 82-388. Ippo lito  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 299.

No. 82-391. Waxm an  v . City  of  Chica go  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 681 F. 2d 819.

No. 82-405. Hamilton  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 703 F. 2d 568.

No. 82-406. Auer bac h  v . Unit ed  States . C. A. Sth 
Cir. Certiorari denied. Reported below: 682 F. 2d 735.

No. 82-410. Cawth on  v . Unit ed  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 679 F. 2d 252.

No. 82-420. Patter son  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 678 F. 2d 774.

No. 82-430. Latti mor e  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 697 F. 2d 292.

No. 82-5029. Ocho a -Sanc hez  v . Unite d State s . 
C. A. 9th Cir. Certiorari denied. Reported below: 676 F. 
2d 1283.

No. 82-5033. Phils on  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 679 F. 2d 903.

No. 82-5045. Jones  v. Arizon a . Ct. App. Ariz. Cer-
tiorari denied.

No. 82-5059. J. P. v. Illin oi s . App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 102 Ill. App. 3d 1205, 
434 N. E. 2d 1206.

No. 82-5073. Cowli ng  v. Texa s . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 632 S. W. 2d 367.

No. 82-5085. Regner  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 677 F. 2d 754.
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No. 82-5108. Pugh  v . Jon es . C. A. 2d Cir. Certiorari 
denied. Reported below: 697 F. 2d 296.

No. 82-5175. John so n  v . Clawso n . C. A. 4th Cir. 
Certiorari denied. Reported below: 679 F. 2d 882.

No. 82-5185. Bryant  v . New  Jers ey . Super. Ct. 
N. J., App. Div. Certiorari denied.

No. 82-5186. Sarac ho  v . Estelle , Dir ecto r , Texa s  
Depa rtmen t  of  Corr ecti ons . C. A. 5th Cir. Certiorari 
denied.

No. 82-5190. Wend t  v . Mac Dougal l . C. A. 9th Cir. 
Certiorari denied.

No. 82-5194. Cling er  et  al . v . Uni ted  States . C. A. 
4th Cir. Certiorari denied. Reported below: 681 F. 2d 221.

No. 82-5197. Sere  et  al . v . Grou p Hospi taliz atio n , 
Inc . , et  al . Ct. App. D. C. Certiorari denied. Reported 
below: 443 A. 2d 33.

No. 82-5202. Borre lli  v. Cuyler . C. A. 3d Cir. Cer-
tiorari denied.

No. 82-5207. PELCZARSKI V. FRIEDLAND ET AL. C. A. 
1st Cir. Certiorari denied.

No. 82-5209. Bucha nan  v . Jeff ers on  County  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 703 F. 
2d 559.

No. 82-5213. Mitc hell  v . Maggi o , Warden . C. A. 
5th Cir. Certiorari denied. Reported below: 679 F. 2d 77.

No. 82-5214. Mc Fall  v . Parke  et  al . C. A. 6th Cir. 
Certiorari denied.

No. 82-5217. Dowlea rn  v . Loui si ana . Sup. Ct. La. 
Certiorari denied. Reported below: 415 So. 2d 959.
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No. 82-5218. Collin s v . Chic ago  Boar d  of  Educa -
tion . C. A. 7th Cir. Certiorari denied. Reported below: 
681 F. 2d 820.

No. 82-5225. Penic k  v . Vir gin ia . Sup. Ct. Va. Cer-
tiorari denied.

No. 82-5230. Toson  v. Anda le  Co . et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 688 F. 2d 825.

No. 82-5231. West  v . Fina nci al  Corp . Sup. Ct. La. 
Certiorari denied. Reported below: 414 So. 2d 390.

No. 82-5232. Trop  et  al . v . Oran ge  County  Mun ici -
pal  Cour t . C. A. 9th Cir. Certiorari denied. Reported 
below: 679 F. 2d 901.

No. 82-5234. Johl  v. Town  of  Groto n  et  al . C. A. 2d 
Cir. Certiorari denied.

No. 82-5235. Ston eman  v . Aureli us . C. A. 9th Cir. 
Certiorari denied.

No. 82-5241. Drum hell er  v . Vir gini a . Sup. Ct. Va. 
Certiorari denied. Reported below: 223 Va. 695, 292 S. E. 
2d 602.

No. 82-5244. Hols ey  v. D’Alesan dro , Commi ss ion er , 
Maryla nd  Parol e  Board , et  al . C. A. 4th Cir. Certio-
rari denied. Reported below: 679 F. 2d 882.

No. 82-5250. Rajan  v . New  York  State  Boar d  of  
Law  Exami ners . Ct. App. N. Y. Certiorari denied.

No. 82-5255. Bull oc k  v. Natio nal  Railroa d  Adju st -
ment  Boar d  et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 681 F. 2d 821.

No. 82-5259. Jones  v . Garr ison  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 681 F. 2d 814.
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No. 82-5262. Chow  v . Sout hern  Calif orni a  Per - 
manente  Medic al  Group  ET AL. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 685 F. 2d 441.

No. 82-5263. Marsh all  v . Oklaho ma . Ct. Crim. App. 
Okla. Certiorari denied.

No. 82-5265. Salahud din  v . Wri ght  et  al .; and 
Salahudd in  v. Gold  et  al . C. A. 2d Cir. Certiorari 
denied.

No. 82-5268. Wojie  v. Fran cis  ET AL. C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 828.

No. 82-5269. Blow  et  al . v . Lasc ari s , Commis sion er , 
Onondag a  County  Depar tment  of  Soci al  Servi ces . 
C. A. 2d Cir. Certiorari denied. Reported below: 668 F. 
2d 670.

No. 82-5273. Ross v. Mc Leod , Attor ney  Genera l  of  
Sout h  Carol ina . C. A. 4th Cir. Certiorari denied. Re-
ported below: 685 F. 2d 431.

No. 82-5274. Robi nson  v. Matney . C. A. 4th Cir. 
Certiorari denied. Reported below: 679 F. 2d 886.

No. 82-5278. STUMHOFER V. Ross , INDUSTRIAL COMMIS-
SIONER of  New  York . App. Div., Sup. Ct. N. Y., 3d Jud. 
Dept. Certiorari denied.

No. 82-5294. Dic ki ns on  v. Texa s . Ct. App. Tex., 11th 
Sup. Jud. Dist. Certiorari denied.

No. 82-5300. Mc Cord  v . Unit ed  States . Ct. Cl. 
Certiorari denied. Reported below: 230 Ct. Cl. 849.

No. 82-5311. Lewin gd on  v. Ohi o . Sup. Ct. Ohio. 
Certiorari denied.

No. 82-5321. Bras sell  v . City  of  Montgom ery , Ala -
bama , et  al . C. A. 11th Cir. Certiorari denied. Re-
ported below: 679 F. 2d 251.
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No. 82-5337. Mitch ell  v . Mar yla nd . Ct. Sp. App. 
Md. Certiorari denied. Reported below: 51 Md. App. 347, 
443 A. 2d 651.

No. 82-5338. De Gideo  v . Secretar y  of  Health  and  
Human  Servi ces . C. A. 3d Cir. Certiorari denied.

No. 82-5340. Butte ry  v . New  Yor k . App. Div., Sup. 
Ct. N. Y., 4th Jud. Dept. Certiorari denied. Reported 
below: 86 App. Div. 2d 987, 449 N. Y. S. 2d 552.

No. 82-5354. Vesp uc ci  v. New  York . App. Term, 
Sup. Ct. N. Y., 9th and 10th Jud. Dists. Certiorari denied.

No. 82-5355. Doane  v. Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 685 F. 2d 448.

No. 82-5361. Janovi ch  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 688 F. 2d 1227.

No. 82-5362. Dix on  v. Mac Dougall . C. A. 9th Cir. 
Certiorari denied.

No. 82-5363. Lewis  v. Unit ed  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 683 F. 2d 418.

No. 82-5366. Burkh art  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 682 F. 2d 589.

No. 82-5368. Holly  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 826.

No. 82-5369. Reyes  v . Unit ed  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 685 F. 2d 421.

No. 82-5381. Ream  v . Uni ted  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 685 F. 2d 449.

No. 82-5390. Manos  v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 703 F. 2d 568.

No. 82-5393. Meisner  v . Unit ed  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 705 F. 2d 459.
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No. 82-5394. Brio nes -Garza  v . Uni ted  States . 
C. A. 5th Cir. Certiorari denied. Reported below: 680 F. 
2d 417.

No. 82-5396. Harpe r  v . Unite d  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 680 F. 2d 731.

No. 81-1798. Larry  V. Muko , Inc . v . Southwest ern  
Penns ylva ni a  Buildin g  & Constr ucti on  Trad es  Coun -
cil  et  al . C. A. 3d Cir. Motions of Center on National 
Labor Policy and Associated Builders & Contractors, Inc., 
for leave to file briefs as amici curiae granted. Certiorari 
denied. Just ice  White  would grant certiorari. Reported 
below: 670 F. 2d 421.

No. 81-1852. Monta na  et  al . v . Crow  Trib e  of  Indi -
ans . C. A. 9th Cir. Certiorari denied. Justi ce  White  
would grant certiorari. Reported below: 650 F. 2d 1104 and 
665 F. 2d 1390.

No. 81-6966. Stoic a  v . Stewart  et  al . C. A. 3d Cir. 
Certiorari denied. Just ice  White  would grant certiorari. 
Reported below: 672 F. 2d 309.

No. 82-61. Speci al  School  Distri ct  of  St . Louis  
County , Miss our i, et  al . v . Mien er , by  and  Through  
her  Next  Frien d  and  Pare nt , Miene r , et  al . C. A. 
8th Cir. Certiorari denied. Justi ce  White  would grant 
certiorari. Reported below: 673 F. 2d 969.

No. 82-5148. Willi ams  v . Unit ed  State s . Ct. App. 
D. C. Certiorari denied. Just ice  White  would grant cer-
tiorari. Reported below: 441 A. 2d 255.

No. 81-2012. Elby ’s  Big  Boy  of  Steuben ville , Inc ., 
et  al . v. Fris ch ’s Restauran ts , Inc . C. A. 6th Cir. 
Certiorari denied. Reported below: 670 F. 2d 642.

Justi ce  Whi te , dissenting.
One of the questions presented by this case is whether a 

district court’s finding of a likelihood of confusion for pur-
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poses of § 43(a) of the Lanham Act, 15 U. S. C. § 1125(a), is 
reviewable under the “clearly erroneous” standard, as a 
question of fact, or de novo, as a legal conclusion. Because 
there is a split in the lower courts on this question, compare 
Sun Banks of Florida, Inc. v. Sun Federal Savings & Loan 
Assn., 651 F. 2d 311, 314-315 (CA5 1981) (applying “clearly 
erroneous” standard); Squirtco v. Seven-Up Co., 628 F. 2d 
1086, 1091 (CA8 1980) (same); Keebler Co. v. Rovira Biscuit 
Corp., 624 F. 2d 366, 377 (CAI 1980) (same), with Alpha In-
dustries, Inc. v. Alpha Steel Tube & Shapes, Inc., 616 F. 2d 
440, 443-444 (CA9 1980) (reviewing de novo court’s conclu-
sion that there was a likelihood of confusion); Blue Bell, Inc. 
v. Jaymar-Ruby, Inc., 497 F. 2d 433, 435, n. 2 (CA2 1974) 
(same), I would grant certiorari to resolve the conflict.

No. 81-2027. Car penter s  46 North ern  Cali for ni a  
Coun ties  Joi nt  Appren ticesh ip  & Trai nin g  Comm ittee  
& Tra ini ng  Boar d  v . Eldredg e et  al . C. A. 9th Cir. 
Motion of respondents for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 662 F. 2d 
534.

Justi ce  Rehnqui st , dissenting.
This case raises a question of the proper application of Rule 

19 of the Federal Rules of Civil Procedure.1 Because I be-
lieve the Court of Appeals seriously misapprehended the im-
port of the Rule, I respectfully dissent.

Petitioner Joint Apprenticeship & Training Committee 
(JATC) is the board of trustees for the Carpenters Ap-

1 Rule 19(a) provides in pertinent part:
“A person . . . shall be joined as a party in the action if (1) in his absence 

complete relief cannot be accorded among those already parties, or (2) he 
claims an interest relating to the subject of the action and is so situated 
that the disposition of the action in his absence may (i) as a practical matter 
impair or impede his ability to protect that interest or (ii) leave any of the 
persons already parties subject to a substantial risk of incurring. . . incon-
sistent obligations by reason of his claimed interest. If he has not been so 
joined, the court shall order that he be made a party.”
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prenticeship and Training Trust Fund for Northern Califor-
nia. The labor-management agreement that created JATC 
requires it to establish and maintain programs for training 
apprentices. Respondents, two women who sought unsuc-
cessfully to become carpentry apprentices, sued JATC in the 
District Court, claiming its selection process discriminates 
against women in violation of Title VII of the Civil Rights 
Act of 1964, 42 U. S. C. § 2000e-2 et seq. The District Court 
set out the facts in detail in its first opinion, 440 F. Supp. 506, 
510-514 (ND Cal. 1977).

JATC’s program provides four years of classroom instruc-
tion for apprentices, who receive on-the-job training from an 
employer. In theory, applicants can become indentured ap-
prentices in one of two ways. First, they can wait in line at 
a local JATC office to obtain a place on a referral list. Em-
ployers can call the local office, which will refer to them the 
applicant at the top of the list. Employers are entitled 
under their collective-bargaining agreements to reject re-
ferred applicants “for any reason.” If the employer hires the 
referred applicant, he or she is indentured and thus admitted 
to the training program.

Second, local JATC offices will give anyone a “hunting li-
cense,” which enables the holder to hunt for jobs directly 
from employers. If the applicant obtains a job, he or she is 
indentured without regard to the referral list. In practice, 
very few employers use the referral list and virtually all ap-
prentices obtain their jobs through a hunting license.

As the Court of Appeals found, the essence of respondents’ 
amended complaint is that JATC adopted the hunting license 
system knowing it has a discriminatory effect on women. 
Respondents claim that employers discriminate against 
women when hiring applicants with hunting licenses, and 
that JATC’s use of the system therefore violates Title VII. 
662 F. 2d 534, 536 (CA9 1981). Respondents sought injunc-
tive relief requiring JATC to adopt some other system. As 
the District Court noted:
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“[Respondents] have not specified the precise system 
they seek to have instituted, but it is plain that they en-
vision a system requiring an employer who wishes to 
hire a beginning apprentice to contact the union local and 
enter a request without naming any individual, where-
upon the union would be required to dispatch an appli-
cant selected by the JATC by means of one of a number 
of non-discriminatory techniques.” 440 F. Supp., at 514 
(footnote omitted).

The District Court held that the employers are necessary 
parties under Rule 19(a)(1). It reasoned that any relief it 
might grant against JATC alone would be ineffective. Al-
though more women might obtain referrals, they would not 
be any more successful in becoming apprentices. “There is 
no evidence that the change in referral system sought here 
will have any effect on the apparent source of the discrimina-
tion alleged—the absent employers.”2 440 F. Supp., at 521.

Furthermore, the District Court reasoned, employers have 
a substantial interest in selecting their own apprentices. 
Even if the court could affect employers’ hiring decisions by a 
decree entered only against petitioner, it would be unfair to 
do so without affording them an opportunity to contest the 
allegations. Thus the employers are also necessary parties 
under Rule 19(a)(2)(i).3 440 F. Supp., at 522-523.

2 The District Court acknowledged that it could order JATC to include 
women in its classroom programs, but noted that such an order would not 
help any woman obtain the on-the-job training that is a prerequisite for em-
ployment as a journeyman carpenter. “Thus the relief obtained in this 
lawsuit would serve only to swell the ranks of unemployed apprentices. 
This surely cannot be the ‘complete relief’ contemplated by Rule 19(a).” 
440 F. Supp., at 520.

See generally Gilmore v. Kansas City Terminal R. Co., 509 F. 2d 48, 
52-53 (CA8 1975); Evans v. Sheraton Park Hotel, 164 U. S. App. D. C. 86, 
90, 503 F. 2d 177, 181 (1974).

3 The District Court found the employers’ interests were not sufficiently 
similar to JATC’s interests for a decree against JATC to bind the employ-
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The District Court applied the balancing process estab-
lished by Rule 19(b)* 4 and concluded that the employers are 
indispensable parties. Respondents were unable to join the 
4,500 employers, so the District Court dismissed the action 
without prejudice under Rule 41(b). 83 F. R. D. 136 (ND 
Cal. 1979).

The Court of Appeals reversed. 662 F. 2d, at 537-538. 
Although the Court of Appeals claimed “the district court 
misapprehended the legal inquiry required by rule 19(a)(1),” 
it did not state what form of inquiry would be appropriate. 
It believed the court has “both the power and the duty to en-
join” activities that violate Title VII. “[R]elief on plaintiffs’ 
claims against JATC as an entity could be afforded by an 
injunction against JATC alone.” Id., at 537. This seems to 
mean that since plaintiffs have sought only an injunction 
against JATC, the District Court can afford the complete re-
lief contemplated by Rule 19(a)(1) by granting only what the 
plaintiffs seek, regardless of whether the order would have 
any impact on the discrimination that was apparently the rea-
son for the lawsuit. This approach is hardly the “pragmatic” 
reasoning this Court commended in Provident Tradesmens 
Bank & Trust Co. v. Patterson, 390 U. S. 102, 106-107, 
116-117, n. 12 (1968).

ers as nonparty participants under Rule 65(d). This ruling was apparently 
not challenged on appeal.

4 Rule 19(b) provides:
“If a person as described in subdivision (a)(1)—(2) hereof cannot be made 

a party, the court shall determine whether in equity and good conscience 
the action should proceed among the parties before it, or should be dis-
missed, the absent person being thus regarded as indispensable. The fac-
tors to be considered by the court include: first, to what extent a judgment 
rendered in the person’s absence might be prejudicial to him or those al-
ready parties; second, the extent to which, by protective provisions in the 
judgment, by the shaping of relief, or other measures, the prejudice can be 
lessened or avoided; third, whether a judgment rendered in the person’s 
absence will be adequate; fourth, whether the plaintiff will have an ade-
quate remedy if the action is dismissed for nonjoinder.”
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Although the Court of Appeals thought there was “no evi-
dence” that “employers would refuse to hire women admitted 
to the apprentice program pursuant to any judgment that 
may be entered against JATC,” 662 F. 2d, at 537, the sub-
stance of respondents’ complaint is that employers discrimi-
nate against women. See 83 F. R. D., at 138. The District 
Court correctly perceived the dilemma it and respondents 
faced. If it ordered relief against JATC alone, it could not 
affect the alleged discriminatory practices. Rule 19(a)(1). 
If it ordered relief against the employers, it would almost 
certainly affect their right to select apprentices without af-
fording them an opportunity to rebut the charge that they 
discriminate. Rule 19(a)(2)(i).5

The Court of Appeals sought to avoid the force of this argu-
ment by claiming that because the agreement that created 
JATC grants it “full authority to structure the apprenticeship 
program and to select the apprentices . . . the employers 
have by contract ceded to JATC whatever legally protectible 
interest they may have had in selecting apprentices to be 
trained.” 662 F. 2d, at 538. This is simply not correct. 
The agreement gives JATC authority only to select persons 
to refer to employers; an applicant does not become an ap-
prentice and begin the training program until and unless an 
employer hires him. 440 F. Supp., at 510-512; 83 F. R. D., 
at 137. And, as noted above, employers have bargained to 
retain their right to reject any applicant for any reason. Yet 
the Court of Appeals rather cavalierly found, in a proceeding 
to which the employers were not parties, that the employers 
have ceded these rights.

The impropriety of the Court of Appeals’ ruling is demon-
strated by General Building Contractors Assn., Inc. v. 
Pennsylvania, 458 U. S. 375 (1982), in which we considered 
a similar apprenticeship system. We held that a district 

5See NLRB v. Doug Neal Management Co., 620 F. 2d 1133, 1139-1140 
(CA6 1980) (adopting the approach of and quoting extensively from the 
opinion of the District Court in this case).
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court cannot issue an injunction against employers in an em-
ployment discrimination case under 42 U. S. C. § 1981 when 
the employers are not guilty of intentional discrimination. 
In that case there apparently was no hunting license system, 
and the discrimination was caused by the JATC and the 
union, but the bar to an injunction was the same as the bar 
that will face the District Court on remand in this case: it is 
improper for a court to act against a person who has not been 
found to have violated the law.

The Court of Appeals, as if recognizing the unsatisfactory 
posture of the litigation for providing meaningful adjudica-
tion and relief, commented that “on remand it is possible that 
some employers . . . may move to intervene.” 662 F. 2d, at 
538. But to secure full participation only by torturing the 
meaning of Rule 19 to avoid dismissal, in the hopes that the 
absent parties will then take it upon themselves to protect 
their interests, is not an appealing basis for the result 
reached by the Court of Appeals. It is respondents who 
have sought to affect the hiring practices of some 4,500 em-
ployers; it is respondents, and not the absent employers, who 
should shoulder the responsibility of joining the necessarily 
affected employers or suffering dismissal of their lawsuit.

If I only disagreed with the Court of Appeals’ conclusion, 
this case would not merit this Court’s attention. However, 
in choosing this approach over the District Court’s reasoned, 
pragmatic path, the Court of Appeals has, I believe, em-
braced a significant departure from the meaning of Rule 19. 
Since courts will not, I am confident, begin issuing injunc-
tions against nonparties, the approach of the Court of Ap-
peals will tend to reduce the district courts to issuers of “ ‘pa-
per’ decrees which neither adjudicate nor, in the end, protect 
rights.” Schütten v. Shell Oil Co., 421 F. 2d 869, 874 (CA5 
1970). This is hardly a sound way to expend the energies of 
overburdened district judges. Furthermore, plaintiffs will 
be frustrated by their failure to obtain effective relief, but 
will gain this frustration only after lengthy litigation and the 
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attendant inconvenience and expense, instead of reaching the 
same practical result after relatively brief proceedings. In-
deed, the only genuine beneficiaries of the Court of Appeals’ 
approach are attorneys who may be able to collect statutory 
attorney’s fees from defendants on the basis of a legal “suc-
cess,” without having gained anything of practical value for 
their clients.

Since the Court of Appeals held the employers were not 
necessary parties, it did not reach the question whether they 
were also indispensable parties under Rule 19(b). It will 
thus suffice for me to indicate my agreement with the reason-
ing of the District Court on this question as well. I would 
grant the petition for certiorari.

No. 81-2105. Mizel l , Warden , Vienn a  Corr ecti ona l  
Center  v . Welsh . C. A. 7th Cir. Motion of respondent 
for leave to proceed in forma pauperis granted. Motion of 
respondent to strike material in petition denied. Certiorari 
denied. Reported below: 668 F. 2d 328.

No. 81-2358. Ameri can  Nationa l  Bank  v . Equal  Em-
ployme nt  Oppo rtuni ty  Commi ssi on . C. A. 4th Cir. 
Certiorari denied. Justi ce  Powell  took no part in the con-
sideration or decision of this petition. Reported below: 652 
F. 2d 1176.

No. 81-2407. Mis kovs ky  v . Oklah oma  Publ is hin g  Co . 
Sup. Ct. Okla. Certiorari denied. Reported below: 654 P. 
2d 587.

Justi ce  Rehnq uis t , with whom Justi ce  White  joins, 
dissenting.

In the midst of the 1978 campaign for the Democratic nomi-
nation for United States Senator from Oklahoma, petitioner, 
a candidate for that office, repeated charges made by a sec-
ond candidate for the office against still a third candidate. 
As a result of these charges, respondent, publisher of two 
daily newspapers in Oklahoma City, published three news 
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stories, an editorial, and an editorial cartoon castigating peti-
tioner for his role in the imbroglio. In the editorial, respond-
ent stated that petitioner “has sunk to a new low in Oklahoma 
political rhetoric—and for him that takes some doing.”

Petitioner brought suit in the Oklahoma state trial court 
asserting that respondent by these publications had libeled 
him. Following a trial on the merits, at the close of which 
the jury was instructed that it must find actual malice under 
the rule of New York Times Co. v. Sullivan, 376 U. S. 254 
(1964), the jury deliberated for six hours and awarded peti-
tioner $35,000 actual damages and $965,000 punitive dam-
ages. On appeal to the Supreme Court of Oklahoma, the 
judgment was reversed by that court.

Whether or not these particular statements in respondent’s 
newspapers were actionable under state and federal consti-
tutional law is not clear to me. What is clear is that the 
Supreme Court of Oklahoma, apparently feeling itself bound 
by the decisions of this Court in cases such as New York 
Times Co. v. Sullivan, supra, and Gertz v. Robert Welch, 
Inc., 418 U. S. 323 (1974), said categorically that several 
of respondent’s statements were simply statements of opin-
ion, and that “[a]s opinions they are not statements of fact, 
and therefore cannot be false.” 654 P. 2d 587, 593 (1982) 
(emphasis supplied).

The Supreme Court of Oklahoma also said:
“Like the U. S. Supreme Court, we also, in proper 

cases, must review the evidence to make certain that 
constitutional principles have been correctly applied. 
The case before us is such an instance.” Id., at 591. 

From this and similar statements in its decision, it is quite 
possible to conclude that the Supreme Court of Oklahoma 
thought that the entire law of defamation, hitherto the prov-
ince of the States, had been pre-empted by federal constitu-
tional standards. This, of course, is not the case, as we have 
made clear in Gertz v. Robert Welch, Inc., supra, and suc-
ceeding cases. If statements in the decision of the Supreme 
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Court of Oklahoma such as that quoted above with respect to 
“opinion” not forming the basis of a libel action were appli-
cations of Oklahoma law, they would of course present no 
federal question. But it seems probable to me that the 
Supreme Court of Oklahoma in discussing the subject was 
relying on the following dicta in Gertz v. Robert Welch, Inc., 
supra:

“Under the First Amendment there is no such thing as a 
false idea. However pernicious an opinion may seem, 
we depend for its correction not on the conscience of 
judges and juries but on the competition of other ideas.” 
Id., at 339-340 (footnote omitted).

A respected commentator on the subject has stated with re-
spect to this quotation that “[t]he problem of defamatory 
opinion was not remotely in issue in Gertz, and there is no 
evidence that the Court was speaking with an awareness of 
the rich and complex history of the struggle of the common law 
to deal with this problem.” Hill, Defamation and Privacy 
Under the First Amendment, 76 Colum. L. Rev. 1205, 1239 
(1976).

Examples of the “rich and complex history” of the common 
law’s effort to deal with the question of opinion are found in 
an entire chapter headed “Opinion” in R. Sack, Libel, Slan-
der, and Related Problems 153-185 (1980). I am confident 
this Court did not intend to wipe out this “rich and complex 
history” with the two sentences of dicta in Gertz quoted 
above. The Supreme Court of Oklahoma’s statement that 
opinion was not actionable may fairly be read to suggest that 
the court felt this result to be compelled by the United States 
Constitution, rather than merely being a statement of Okla-
homa law. Under these circumstances, we have jurisdiction 
to review the judgment of the Supreme Court of Oklahoma, 
Zacchini v. Scripps-Howard Broadcasting Co., 433 U. S. 562 
(1977), and I would exercise that jurisdiction by granting the 
petition for certiorari in this case.
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No. 81-6463. Romer o  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 688 F. 2d 817.

Just ice  Whi te , dissenting.
This petition seeks review of the Second Circuit’s minimum 

standard of competence for an attorney to satisfy the Sixth 
Amendment’s requirement that a defendant receive effective 
assistance of counsel. More than 30 years ago, the Second 
Circuit formulated what has become known as the “farce and 
mockery” test: “A lack of effective assistance of counsel must 
be of such a kind as to shock the conscience of the Court and 
make the proceedings a farce and mockery of justice.” 
United States v. Wight, 176 F. 2d 376, 379 (1949), cert, de-
nied, 338 U. S. 950 (1950). Since that time, every other 
Federal Court of Appeals has adopted a “reasonable compe-
tence” standard or some variation thereof. United States v. 
DeCoster, 159 U. S. App. D. C. 326, 331, 487 F. 2d 1197, 
1202 (1973); United States v. Bosch, 584 F. 2d 1113, 1121 
(CAI 1978); Moore v. United States, 432 F. 2d 730, 736 (CA3 
1970); Marzullo v. Maryland, 561 F. 2d 540, 543 (CA4 1977), 
cert, denied, 435 U. S. 1011 (1978); Akridge v. Hopper, 545 
F. 2d 457, 459 (CA5), cert, denied, 431 U. S. 941 (1977); 
United States v. Toney, 527 F. 2d 716, 720 (CA6 1975), cert, 
denied sub nom. Pruitt v. United States, 429 U. S. 838 
(1976); United States ex rel. Williams v. Twomey, 510 F. 2d 
634, 641 (CA7), cert, denied, 423 U. S. 876 (1975); Reynolds 
v. Mabry, 574 F. 2d 978 (CA8 1978); Cooper v. Fitzharris, 
586 F. 2d 1325, 1328 (CA9 1978), cert, denied, 440 U. S. 974 
(1979); Dyer v. Crisp, 613 F. 2d 275, 278 (CAIO) (en banc), 
cert, denied, 445 U. S. 945 (1980). Despite the rejection of 
the “farce and mockery” standard by the rest of the Nation’s 
federal courts, the Second Circuit has remained steadfast in 
its adherence to the test. Indeed, it has “reaffirmed this 
standard numerous times.” Rickenbacker v. Warden, 550 
F. 2d 62, 65 (1976) (citing cases).

In this case, a panel of the Second Circuit has applied the 
“farce and mockery” test in rejecting petitioner’s claim that
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he was denied effective assistance of counsel. Petitioner’s 
contention of ineffective assistance is not frivolous. His trial 
attorney failed to offer exculpatory testimony given at a sup-
pression hearing and failed to call witnesses to testify at trial 
who exonerated petitioner at the hearing. Perhaps the per-
formance of petitioner’s counsel satisfied the more exacting 
standard that the Court of Appeals has rejected, but there 
was no holding to that effect, and that question should be an-
swered by the Court of Appeals after the level of minimum 
competence required by the Sixth Amendment has been de-
termined by this Court. Unfortunately, despite conflicts 
among the Courts of Appeals, we have long refused to con-
sider whether the “farce and mockery” test satisfies the con-
stitutional imperative of effective assistance of counsel, or to 
otherwise clearly articulate what level of effectiveness is re-
quired by the Constitution. A more fundamental question to 
the administration of criminal justice in the state and federal 
courts can scarcely be envisioned. I have previously argued 
that the Court should review this issue, Maryland n . 
Marzullo, 435 U. S. 1011 (1978) (White , J., joined by Rehn -
qui st , J., dissenting from the denial of certiorari), and I re-
main of that view.

I respectfully dissent.
No. 81-6894. Sha w  v . Sha w  et  al . Ct. App. Tex., 9th 

Sup. Jud. Dist. Certiorari denied. Justi ce  Bren nan , 
Justi ce  White , and Justi ce  O’Connor  would grant certio-
rari. Reported below: 623 S. W. 2d 148.

No. 81-6942. Barr y  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Justi ce  Bren nan  and Justic e Mar -
shall  would grant certiorari. Reported below: 673 F. 2d 
912.

No. 82-33. Helen  Mini ng  Co . et  al . v . Donovan , Sec -
retar y  of  Labor , et  al . C. A. D. C. Cir. Motions of 
American Mining Congress and Cedar Coal Co. et al. for 
leave to file briefs as amici curiae granted. Certiorari de-
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nied. Reported below: 217 U. S. App. D. C. 109, 671 F. 2d 
615.

No. 81-6952. Tucker  v . Zant , War den , Georg ia  Di-
agnost ic  and  Clas si fi cati on  Center . Super. Ct. Ga., 
Butts County;

No. 82-5012. Kin g  v . Texa s . Ct. Crim. App. Tex.;
No. 82-5084. Spra ggin s  v. Zant , War den . Super. Ct. 

Ga., Butts County;
No. 82-5275. Edwar ds  v. MISSISSIPPI. Sup. Ct. Miss.; 

and
No. 82-5306. Shaw  v . Miss our i. Sup. Ct. Mo. Certio-

rari denied. Reported below: No. 82-5012, 631 S. W. 2d 
486; No. 82-5275, 413 So. 2d 1007; No. 82-5306, 636 S. W. 2d 
667.

Justi ce  Brenn an  and Justi ce  Mars hal l , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

No. 82-48. Casto rr  et  al . v . Brund age  et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 674 F. 2d 531.

Opinion of Justi ce  Stevens  respecting the denial of the 
petition for writ of certiorari.

It is, of course, not possible to explain the reasons support-
ing every order denying a petition for a writ of certiorari. 
An occasional explanation, however, may allay the possible 
concern that this Court is not faithfully performing its 
responsibilities. Cf. Maryland v. Baltimore Radio Show, 
Inc., 338 U. S. 912, 917-918 (1950) (opinion of Frankfurter, 
J., respecting the denial of the petition for writ of certiorari). 
In this case petitioners request the Court to resolve the con-
flict among the Circuits on the question whether constitu-
tional claims not actually litigated in earlier state proceedings 
are barred in a subsequent action under 42 U. S. C. § 1983.
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The general phrasing of the issue in the petition reflects the 
wholly unrealistic assumption that neither the character of 
the federal constitutional claim1 nor the character of the ear-
lier state proceeding1 2 can affect its answer.

The case that gives rise to this petition does not squarely 
conflict with any previous decision. The Sixth Circuit wrote:

“We do not hold that the application of the principles 
of res judicata and collateral estoppel is mandatory in 
every case. They are an expression of the policy of fed-
eral courts preferring finality, i. e., that litigation at 
some time must become final. In the face of more im-
portant federal policies, however, the preference for fi-

1 The § 1983 cases petitioners cite to demonstrate a conflict among Cir-
cuits range from alleged employment discrimination, Jennings v. Caddo 
Parish School Board, 531 F. 2d 1331 (CA5 1976), to alleged First Amend-
ment violations by a mobile home park owner, Lovely v. Laliberte, 498 F. 
2d 1261 (CAI), cert, denied, 419 U. S. 1038 (1974), to procedural due proc-
ess claims arising in different contexts: termination of parental rights, Rob-
bins v. District Court, 592 F. 2d 1015 (CA8 1979), conveyance of real prop-
erty to the city for failure to pay a property assessment, Scoggin v. 
Schrunk, 522 F. 2d 436 (CA9 1975), cert, denied, 423 U. S. 1066 (1976), 
and discharge from public employment, Spence v. Lotting, 512 F. 2d 93 
(CAIO), cert, denied, 423 U. S. 896 (1975). This Court has previously rec-
ognized the importance of differing contexts in determining whether negli-
gence would support a § 1983 action. See Parratt v. Taylor, 451 U. S. 
527, 534 (1981), citing Baker v. McCollan, 443 U. S. 137, 139-140 (1979).

2 Prior state proceedings involved in cases cited by petitioner include a 
landlord’s action for possession, Lovely v. Laliberte, supra; a state hearing 
on termination of parental rights, Robbins v. District Court, supra; a state 
action to regain title to property, Scoggin v. Schrunk, supra; a suit to chal-
lenge termination of employment, Lombard v. Board of Education of New 
York City, 502 F. 2d 631 (CA2 1974), cert, denied, 420 U. S. 976 (1975); 
and a state challenge to the validity of regulations, New Jersey Education 
Assn. v. Burke, 579 F. 2d 764 (CA3), cert, denied, 439 U. S. 894 (1978). 
Differences in procedures and in standard of review in prior state proceed-
ings in different cases may affect the degree to which federal courts should 
apply res judicata. Compare Kremer v. Chemical Construction Corp., 
456 U. S. 461, 480-485 (1982) (majority opinion), with Just ice  Blac k - 
mun ’s  dissenting opinion, id., at 490-493.
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nality might be outweighed by more compelling consid-
erations. We do not foreclose the possibility that 
certain § 1983 claims might not be barred by res judicata 
under proper circumstances. We hold only that the 
facts of this case do not present a proper situation in 
which to find an exception to the principles of res 
judicata.” 674 F. 2d 531, 536 (1982).

This case, as the Court of Appeals recognized, arises out of a 
dispute over termination of parental rights, a domestic rela-
tions matter in which “the importance of finality is compel-
ling.” The record strongly suggests that prolongation of this 
litigation might have a serious adverse effect on the emo-
tional and physical health of the child. See generally Brief 
for Guardian Ad Litem in Opposition. Nothing in the peti-
tion indicates that the child’s interests would be served by 
this Court’s intervention in this family law matter. There 
does not appear to be any conflict among the Circuits regard-
ing the application of res judicata in challenges to state deci-
sions terminating parental rights. See Robbins v. District 
Court, 592 F. 2d 1015 (CA8 1979) (res judicata bars § 1983 ac-
tion challenging parental rights termination on constitutional 
grounds not raised in state-court proceedings). In my judg-
ment it would be an abuse of our discretion to use this case as 
a vehicle for addressing the somewhat abstract question that 
is advanced by counsel for the petitioners.

Justi ce  Whi te , dissenting.
In this case brought under 42 U. S. C. § 1983 the Sixth Cir-

cuit held that res judicata principles barred the petitioner 
from presenting a constitutional claim because she had failed 
to present the claim in previous state litigation. The issue of 
whether constitutional claims not actually litigated in earlier 
state proceedings are barred in a subsequent federal suit is of 
considerable importance to §1983 litigants and has divided 
the Federal Courts of Appeals. The First, Fifth, Eighth, 
Ninth, and Tenth Circuits, and now the Sixth Circuit, have 
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held that a § 1983 claimant is precluded by res judicata from 
relitigating not only the issues which were actually decided in 
the state proceeding, but also the issues which he might have 
presented. See Lovely v. Laliberte, 498 F. 2d 1261 (CAI), 
cert, denied, 419 U. S. 1038 (1974); Jennings v. Caddo Par-
ish School Bd., 531 F. 2d 1331 (CA5 1976); Robbins v. Dis-
trict Court, 592 F. 2d 1015 (CAS 1979); Scoggin v. Schrunk, 
522 F. 2d 436 (CA9 1975), cert, denied, 423 U. S. 1066 (1976); 
Spence v. Lotting, 512 F. 2d 93 (CAIO), cert, denied, 423 
U. S. 896 (1975). The Second and Third Circuits hold that a 
litigant is not precluded from asserting later such claims in 
federal court. See Lombard v. Board of Ed. of New York 
City, 502 F. 2d 631 (CA2 1974), cert, denied, 420 U. S. 976 
(1975); New Jersey Ed. Assn. v. Burke, 579 F. 2d 764 (CA3), 
cert, denied, 439 U. S. 894 (1978). This conflict—which has 
been recognized by petitioners, by respondents, by the court 
below, and even by this Court, Allen v. McCurry, 449 U. S. 
90, 97, n. 10 (1980)—should now be resolved. I would grant 
certiorari.

No. 82-56. Sim mons  et  al . v . Sea -Land  Servi ces , 
Inc ., et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 676 F. 2d 106.

Justi ce  White , with whom Justi ce  O’Connor  joins, 
dissenting.

Under § 33(b) of the Longshoremen’s and Harbor Workers’ 
Compensation Act, 44 Stat. 1440, as amended, 33 U. S. C. 
§ 933(b), the 6-month period within which an injured long-
shoreman must commence a third-party negligence action 
against a shipowner begins upon his “[acceptance of . . . 
compensation under an award in a compensation order.” In 
this case, the Fourth Circuit held that, in effect, this period 
begins whenever an injured longshoreman accepts a com-
pensation payment from his employer, even if he does not 
know at that time what his ultimate recovery will be. This 
approach conflicts with that of the Second Circuit, which has 



932 OCTOBER TERM, 1982

October 12, 1982 459 U. S.

held that the 6-month period begins only when the total 
amount of compensation benefits to be received by the in-
jured worker is fixed, either by order, stipulation of the par-
ties, or informal award. See Verderame v. Torm Lines, a/s, 
670 F. 2d 5, 7 (CA2 1982). See also DAmico v. Cia de Nav. 
Mar. Netumar, 677 F. 2d 249 (CA2 1982). I would grant 
certiorari in order to resolve the conflict.

No. 82-5028. Butler  v . South  Caro lina . Sup. Ct. 
S. C. Certiorari denied. Reported below: 277 S. C. 452, 
290 S. E. 2d 1.

Justi ce  Brennan , dissenting.
Adhering to my view that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg n . Georgia, 428 
U. S. 153, 227 (1976), I would vacate the death sentence in 
this case.

Justi ce  Mars hall , dissenting.
Adhering to my view that capital punishment is unconstitu-

tional under all circumstances, I would grant certiorari and 
vacate petitioner’s death sentence. However, even if I be-
lieved that the death penalty could constitutionally be im-
posed under certain circumstances, I would vacate the death 
sentence in this case because both the trial court’s instruc-
tions concerning the standard of proof and the State Supreme 
Court’s standard for reviewing the sufficiency of the evidence 
failed to assure a reliable sentencing determination.

Following petitioner Horace Butler’s conviction for mur-
der, the trial court conducted a separate sentencing proceed-
ing in accordance with South Carolina law, S. C. Code 
§16-3-20(B) (Supp. 1981). In order to impose the death 
penalty, the State was required to prove beyond a reasonable 
doubt the existence of at least one statutory aggravating cir-
cumstance. § 16-3-20(C). The State alleged two aggravat-
ing circumstances: that the murder occurred during the com-
mission of a rape and that the murder occurred during the 



ORDERS 933

932 Marsh al l , J., dissenting.

commission of a kidnaping. See §§ 16-3-20(C)(a)(l)(a) and 
(c). The trial judge initially stated that he was “extremely 
dubious” whether the State had presented sufficient evidence 
of either rape or kidnaping.1 He subsequently changed his 
mind concerning the sufficiency of the evidence of rape and 
submitted that aggravating circumstance to the jury, but he 
ruled that the evidence of kidnaping did not suffice as a mat-
ter of law. The jury then found that the State had estab-
lished the aggravating circumstance of rape, and sentenced 
petitioner to death. The South Carolina Supreme Court af-
firmed the conviction and sentence. 277 S. C. 452, 290 
S. E. 2d 1 (1982).

Recognizing the extraordinary consequences of the capital 
sentencing process, this Court has stressed “the need for reli-
ability in the determination that death is the appropriate 
punishment in a specific case.” Woodson v. North Carolina, 
428 U. S. 280, 305 (1976) (opinion of Stewart, Powell , and 
Stevens , JJ.) (footnote omitted). See Lockett v. Ohio, 438 
U. S. 586, 604 (1978) (opinion of Bur ger , C. J.). Accord-
ingly, “we have invalidated procedural rules that tended to 
diminish the reliability of the sentencing determination.” 
Beck v. Alabama, 447 U. S. 625, 638 (1980). In this case, 
errors committed by the trial judge at the sentencing stage 
and by the State Supreme Court on appeal seriously under-
mined the reliability of the sentencing determination.

The sentencing court’s instructions to the jury concerning 
reasonable doubt impermissibly lowered the standard of 
proof required to establish the aggravating circumstance of 
rape. South Carolina’s death penalty statute requires that 
proof of aggravating circumstances be established beyond a 

1 Petitioner, a Negro, had stated to the police that he had met the white 
victim on her way home, that she had agreed to accompany him to a se-
cluded area, that she had voluntarily engaged in sexual relations with him, 
that she had then told him she would claim that he had raped her, and that 
he had panicked and shot her. There was evidence that the victim had 
received a blow to the head before being shot.
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reasonable doubt. In my view the reasonable-doubt stand-
ard is constitutionally mandated. We have previously recog-
nized that a capital sentencing proceeding is in many respects 
analogous to a trial on the issue of guilt or innocence. 
Bullington v. Missouri, 451 U. S. 430, 438 (1981). Since the 
death penalty may be imposed only if the State proves at 
least one aggravating circumstance, an aggravating circum-
stance is functionally an element of the crime of capital mur-
der and, like any other element of a crime, its existence must 
be proved beyond a reasonable doubt. In re Winship, 397 
U. S. 358, 364 (1970). The magnitude of the individual inter-
est at stake in a capital sentencing proceeding requires a 
standard of proof “designed to exclude as nearly as possible 
the likelihood of erroneous judgment.” Addington v. Texas, 
441 U. S. 418, 423 (1979).

Here the sentencing judge’s instructions significantly un-
dercut the full constitutional protection afforded by the rea-
sonable-doubt standard. The jury was told that reasonable 
doubt means “a substantial doubt for which an honest person 
seeking the truth can give a real reason,” and is “not a weak 
or slight doubt, but ... a serious or strong or substantial 
well-founded doubt as to the truth of the matters asserted by 
the state.” See 277 S. C., at 458, 290 S. E. 2d, at 4. Ata 
minimum, instructions equating reasonable doubt with “sub-
stantial doubt” can confuse the jury about the proper stand-
ard of proof. See Taylor v. Kentucky, 436 U. S. 478, 488 
(1978). When the instructions also define reasonable doubt 
as a “serious or strong or substantial well-founded doubt,” 
they create a serious danger that the jury may have found 
the existence of the aggravating circumstance on a lesser 
showing than “beyond a reasonable doubt.”2 The danger is 

2 The term “reasonable doubt” conveys its own “unmistakable mean-
ing,” while “the cumulative effect resulting from the reiteration of the 
same idea by the use of the words and phrases ‘well founded doubt,’ ‘sub-
stantial doubt,’ and others of like meaning, is well calculated to fritter away
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exacerbated when the jurors are told that they must be able 
to articulate a “real reason” for the substantial doubt. “The 
ability to give sound reasons for their doubts or their beliefs 
is not given to many men, and . . . doubts for which [a per-
son] can formulate no convincing reason often induce him to 
act or to refuse to act.” Pettine v. Territory of New Mexico, 
201 F. 489, 496 (CA8 1912).* 3

Viewed in their entirety, the instructions substantially re-
duced the reliability of the jury’s finding of the aggravating 
circumstance of rape. “Such a risk cannot be tolerated in a 
case in which the defendant’s life is at stake.” Beck v. Ala-
bama, supra, at 637 (discussing failure to give a jury the op-
tion of convicting of a lesser included offense).

The errors in the jury instructions were compounded by 
the South Carolina Supreme Court’s failure to ensure the ex-
istence of a sufficient evidentiary basis for the jury’s deter-
mination. South Carolina law requires the State Supreme 
Court to review all death sentences and to determine 
whether the evidence supports the jury’s finding of the exist-
ence of one or more statutory aggravating circumstances. 
§§ 16-3-25(A) and (C)(2). In this case, the court rejected pe-
titioner’s argument that the evidence of rape was insufficient 
to submit the aggravating circumstance to the jury. The 
court stated: “Any evidence direct or circumstantial reason-
ably tending to prove the guilt of the accused creates a jury 
issue.” 277 S. C., at 457, 290 S. E. 2d, at 4 (emphasis in

and destroy all benefit to be derived from this important rule of law.” 
Frazier v. State, 117 Tenn. 430, 467, 100 S. W. 94, 103 (1906).

The “substantial doubt” instruction has been widely criticized. E. g., 
United States v. Zimeri-Safie, 585 F. 2d 1318 (CA5 1978); United States v. 
Wright, 542 F. 2d 975 (CA7 1976), cert, denied, 429 U. S. 1073 (1977); 
Laird v. State, 251 Ark. 1074, 476 S. W. 2d 811 (1972); State v. Thorpe, 
----- R. I.------ , 429 A. 2d 785 (1981).

3 Many courts have disapproved the requirement that a juror be able to 
articulate a reason for his doubt. E. g., Dunn v. Perrin, 570 F. 2d 21 
(CAI), cert, denied, 437 U. S. 910 (1978); Commonwealth v. Robinson, 382 
Mass. 189, 415 N. E. 2d 805 (1981).
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original), citing State v. Hill, 268 S. C. 390, 234 S. E. 2d 219, 
cert, denied, 434 U. S. 870 (1977). Applying this standard, 
the court found sufficient evidence to submit the aggravating 
circumstance to the jury.

The South Carolina Supreme Court’s use of the “any evi-
dence” rule to review death sentences is inconsistent with 
this Court’s decision in Jackson v. Virginia, 443 U. S. 307 
(1979). Jackson established a constitutional standard of 
review for criminal convictions, holding that due process 
requires a reviewing court to determine whether any rational 
trier of fact could have found guilt beyond a reasonable 
doubt. Id., at 318-319.4 We rejected the “no evidence” rule 
of Thompson v. Louisville, 362 U. S. 199 (1960), as “simply 
inadequate to protect against misapplications of the consti-
tutional standard of reasonable doubt . . . .” Jackson v. 
Virginia, 443 U. S., at 320. We noted that while the “no 
evidence” rule could be satisfied by “[a]ny evidence that is 
relevant,” such a bare showing could not “rationally support 
a conviction beyond a reasonable doubt.” Ibid.

The State as respondent does not dispute the applicability 
of Jackson. Instead, it argues that the standard of review 
utilized by the state court was “equivalent to that required in 
Jackson.” Brief in Opposition 6. Indeed, according to the 
State, “the South Carolina Supreme Court has fully em-
braced, and in fact anticipated the standard of review re-
quired by this Court in Jackson.” Ibid. These assertions 
are simply inaccurate. The South Carolina Supreme Court’s 
“any evidence” standard is substantively identical to the “no 
evidence” rule of Thompson, and the state court itself has 
long equated the two formulations. In State v. Bailey, 253 

4 While Jackson involved habeas corpus review by a federal court of a 
state-court conviction, “[t]he implications of Jackson are not limited to the 
habeas corpus context.” The Supreme Court, 1978 Term, 93 Harv. L. 
Rev. 60, 215 (1979). Because the standard outlined in Jackson is constitu-
tionally required, state courts are obligated to apply it on direct review.
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S. C. 304,170 S. E. 2d 376 (1969), the court held that “if there 
is any evidence which tends to establish the guilt of the de-
fendant on the charges alleged a refusal to direct a verdict of 
acquittal is not an error of law. . . . There is no such error 
unless there is a total failure of competent evidence as to the 
charges alleged.” Id., at 308-309, 170 S. E. 2d, at 378 (em-
phasis added). Moreover, the state court continues to apply 
the equivalent of a “no evidence” rule even after Jackson. 
E. g., State v. Halyard, 274 S. C. 397, 400, 264 S. E. 2d 841, 
842-843 (1980) (“The rule is that unless there is a failure of 
competent evidence tending to prove the charge in the indict-
ment, a trial judge should refuse a defendant’s motion for a 
directed verdict of acquittal”); State v. Tyner, 273 S. C. 646, 
657, 258 S. E. 2d 559, 565 (1979).

In short, the procedures employed at both the trial and ap-
pellate levels did not adequately ensure the reliable imposi-
tion of the death sentence. Under these circumstances, the 
death sentence must be vacated.

No. 82-5272. Genso n  v . Rip ley  et  al . C. A. 9th Cir. 
Certiorari denied. The  Chief  Just ice  and Just ice  O’Con -
nor  took no part in the consideration or decision of this peti-
tion. Reported below: 681 F. 2d 1240.

Assignment Order. (For Court’s order assigning The  
Chief  Justi ce  to the Federal Circuit as Circuit Justice, see 
ante, p. II.)

Octob er  18, 1982

Appeals Dismissed
No. 82-105. Califor nia  et  al . v . Keen an . Appeal 

from Sup. Ct. Cal. Motion of appellee for leave to proceed 
in forma pauperis granted. Appeal dismissed for want of 
substantial federal question. Reported below: 31 Cal. 3d 
424, 640 P. 2d 108.
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No. 82-381. Bethlehem  Steel  Corp , et  al . v . Rho de  
Islan d  Turnp ike  and  Brid ge  Authority . Appeal from 
Sup. Ct. R. I. dismissed for want of substantial federal ques-
tion. Reported below:----- R. I.------ , 446 A. 2d 752.
Miscellaneous Orders

No. A-299. Hayes  v . Jus tice s  of  the  Sup reme  Cou rt  
of  Neva da  et  al . C. A. 9th Cir. Application for stay, ad-
dressed to Justi ce  Bren na n  and referred to the Court, 
denied.

No. A-307 (82-477). Herz og  v . Dayton  Bar  Ass n , et  
al . Sup. Ct. Ohio. Application for stay, addressed to 
Jusi ce  Mars hal l  and referred to the Court, denied.

No. A-344 (82-55). City  of  West  Helena , Arkan sas , 
et  al . v. Perki ns  et  al ., ante, p. 801. Application for the 
issuance of the judgment forthwith, presented to Justi ce  
Blackm un , and by him referred to the Court, is granted and 
the judgment is to issue forthwith.

No. D-260. In  re  Disb arm ent  of  Bussey . Disbar-
ment entered. [For earlier order herein, see 455 U. S. 
1012.]

No. D-265. In  re  Disb arm ent  of  Gran t . Disbarment 
entered. [For earlier order herein, see 456 U. S. 956.]

No. D-269. In  re  Disba rment  of  Brown . Disbarment 
entered. [For earlier order herein, see 456 U. S. 957.]

No. D-273. In  re  Disba rment  of  Micu n . Disbarment 
entered. [For earlier order herein, see 456 U. S. 987.]

No. D-276. In  re  Disb arment  of  Hubb ard . Disbar-
ment entered. [For earlier order herein, see 457 U. S. 
1103.]

No. D-282. In  re  Disb arm ent  of  Levin e . Due to mis-
taken identity, the Appellate Division of the Supreme Court 
of New York, First Judicial Department, having two attor-
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neys on its roster with identical names, the rule to show 
cause is discharged and the order entered September 9, 1982 
[458 U. S. 1126], is vacated.

No. D-293. In  re  Disba rment  of  Doyle . It is ordered 
that Eugene William Doyle, of San Francisco, Cal., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. D-294. In  re  Disba rment  of  Wolf f . It is or-
dered that Peter Wolff, of Washington, D. C., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-295. In  re  Disba rment  of  Moyer . It is or-
dered that J. Hudson Moyer, of Amarillo, Tex., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. D-296. In  re  Disb arment  of  Colema n . It is or-
dered that Frederick L. Coleman, Jr., of Big Spring, Tex., 
be suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.

No. D-297. In  re  Disba rment  of  Jeff coa t . It is or-
dered that Lynn R. Jeffcoat, of Richardson, Tex., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.
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No. D-298. In  re  Disb arm ent  of  Burg er . It is or-
dered that George Ralph Burger, of Sandy Springs, Ga., be 
suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.

No. 8, Orig. Arizo na  v . Califor nia  et  al . Joint mo-
tion for additional time for oral argument and for divided ar-
gument granted, and a total of one and one-half hours allotted 
for oral argument and no more than two counsel per side shall 
present oral argument. Justic e  Mars hal l  took no part in 
the consideration or decision of this motion. [For earlier 
order herein, see, e. g., ante, p. 811.]

No. 65, Orig. Texa s  v . New  Mexic o . Report of the 
Special Master received and ordered filed. Exceptions to 
the Report, with supporting briefs, may be filed by the par-
ties within 45 days. Replies to such Exceptions, with sup-
porting briefs, may be filed within 30 days. [For earlier 
order herein, see, e. g., 454 U. S. 1076.]

No. 92, Orig. Ark an sas  v . Mis si ssi ppi . Answer to the 
Counterclaim referred to the Special Master. [For earlier 
order herein, see, e. g., 458 U. S. 1122.]

No. 81-395. United  Steelwo rk ers  of  Ameri ca , 
AFL-CIO-CLC v. Sadlows ki  et  al ., 457 U. S. 102. Mo-
tion of respondents to dispense with taxation of costs denied.

No. 81-460. Midd lesex  County  Ethics  Comm ittee  v . 
Gar den  State  Bar  Assn , et  al ., 457 U. S. 423. Motion 
of respondents to retax costs denied.

No. 81-746. City  of  Akron  v . Akron  Center  for  Re -
pro duc tive  Health , Inc ., et  al .; and

No. 81-1172. Akron  Center  for  Reprod uctive  
Health , Inc ., et  al . v . City  of  Akro n  et  al . C. A. 6th 
Cir. [Certiorari granted, 456 U. S. 988.] Motion of The 
Board of Church and Society of the United Methodist Church 
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et al. for leave to join the brief, amicus curiae, of Certain Re-
ligious Organizations denied.

No. 81-878. Lar kin  et  al . v . Gren del ’s Den , Inc . 
C. A. 1st Cir. [Probable jurisdiction noted, 454 U. S. 1140.] 
Motion of appellee for leave to file supplemental statement 
after argument granted.

No. 81-1055. Poyth ress , Secreta ry  of  State  of  
Georgi a , et  al . v . Dunca n  et  al . C. A. 11th Cir. [Cer-
tiorari granted, 455 U. S. 937.] Oral argument in this case, 
presently scheduled for November 1, 1982, is hereby post-
poned and the case of Federal Election Commission et al. v. 
National Right to Work Committee et al., No. 81-1506 [cer-
tiorari granted, 456 U. S. 914], is set for oral argument in its 
stead.

No. 81-1120. Uni ted  States  et  al . v . Rylan der  et  
al . C. A. 9th Cir. [Certiorari granted, 456 U. S. 943.] 
Motion of respondents for leave to argue points not raised by 
petitioners denied.

No. 81-1536. Commi ss io ner  of  Interna l  Revenue  v . 
Tuf ts  et  al . C. A. 5th Cir. [Certiorari granted, 456 
U. S. 960.] Motion of Wayne G. Barnett for leave to file a 
brief as amicus curiae granted.

No. 81-1717. Ameri can  Bank  & Trust  Co . et  al . v . 
Dallas  Coun ty  et  al .; Bank  of  Texas  et  al . v . Chi lds  
et  al .; and Wynnewood  Bank  & Trust  et  al . v . Chi lds  
et  AL. Ct. App. Tex., 5th Sup. Jud. Dist. Motion of Texas 
Association of Appraisal Districts et al. for leave to file a 
brief as amici curiae denied. Just ice  O’Conn or  took no 
part in the consideration or decision of this motion.

No. 82-488. In  re  Hopf mann . Petition for writ of ha-
beas corpus denied.
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Certiorari Granted
No. 81-984. Firs t  Natio nal  City  Bank  v . Banco  para  

el  Comerc io  Exteri or  de  Cuba . C. A. 2d Cir. Certio-
rari granted. Reported below: 658 F. 2d 913.

No. 81-2257. Bill  Johnson ’s Restau ran ts , Inc . v . 
Nation al  Labo r  Relatio ns  Board . C. A. 9th Cir. Cer-
tiorari granted. Reported below: 660 F. 2d 1335.

No. 82-242. Gors uch , Admin ist rato r , Envi ronm en -
tal  Protecti on  Agency  v . Sier ra  Club  et  al . C. A. 
D. C. Cir. Certiorari granted. Reported below: 217 U. S. 
App. D. C. 180, 672 F. 2d 33, and 221 U. S. App. D. C. 450, 
684 F. 2d 972.
Certiorari Denied

No. 81-2242. Seib el  v . Whitley . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 676 F. 2d 245.

No. 81-2294. Mado nna  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 697 F. 2d 293.

No. 81-2369. John so n  v . Spald ing  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 669 F. 2d 589.

No. 81-2370. Lasc ano  v . Arka nsa s . Sup. Ct. Ark. 
Certiorari denied. Reported below: 275 Ark. 346, 631 S. W. 
2d 258.

No. 81-6704. Arti s  v . Cali for ni a . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 81-6708. Grif fin  v . War den , C. C. I., Columb ia , 
South  Caro lin a . Sup. Ct. S. C. Certiorari denied. Re-
ported below: 277 S. C. 288, 286 S. E. 2d 145.

No. 81-6725. Nelson  v . Illi no is . App. Ct. Ill., 2d 
Dist. Certiorari denied. Reported below: 101 Ill. App. 3d 
1198, 432 N. E. 2d 398.

No. 81-6768. Cart  v . Illin oi s . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 102 Ill. App. 3d 173, 429 
N. E. 2d 553.
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No. 81-6872. Mc Gahee  v . Mass ey , Sup eri nte nd ent , 
Unio n  Corre cti onal  Institutio n . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 667 F. 2d 1357.

No. 81-6929. Aic e  v . Sout h  Caro lina . Sup. Ct. S. C. 
Certiorari denied.

No. 81-6968. Jon es  v . Unit ed  State s . C. A. 3d Cir. 
Certiorari denied.

No. 82-60. Dozie r  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 672 F. 2d 531.

No. 82-121. Hawkin s  et  al . v . Uni ted  State s . C. A. 
11th Cir. Certiorari denied. Reported below: 671 F. 2d 
1383.

No. 82-122. Cent ury  Air  Freig ht , Inc . v . Civil  
Aeronauti cs  Boar d  et  al . C. A. D. C. Cir. Certiorari 
denied. Reported below: 220 U. S. App. D. C. 84, 679 F. 2d 
261.

No. 82-124. Ross ano  v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 826.

No. 82-166. Zenith  Radio  Corp . v . Unite d  States  et  
al . C. C. P. A. Certiorari denied. Reported below: 69 
C. C. P. A. (Cust.) 96, 673 F. 2d 1254.

No. 82-213. Cha uffeu rs , Teams ters  & Helper s , 
Local  Union  No . 633 of  New  Hamp shi re , et  al . v . Jones  
Motor  Co ., Inc . C. A. 1st Cir. Certiorari denied. Re-
ported below: 671 F. 2d 38.

No. 82-305. Far mers  Bank  & Trust  Comp any  of  Win -
chester , Tennessee  v . Tran samer ic a  Insur anc e Co . 
C. A. 6th Cir. Certiorari denied. Reported below: 674 F. 
2d 548.

No. 82-312. Ohio -Sealy  Mattress  Manufa ctur ing  
Co. et  al . v. Sealy , Inc ., et  al . C. A. 7th Cir. Certio-
rari denied. Reported below: 669 F. 2d 490.
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No. 82-323. Fis her  et  ux . v . West  Virgi nia  Depar t -
ment  of  High ways  et  al . Sup. Ct. App. W. Va. Certio-
rari denied. Reported below:----- W. Va.------ , 289 S. E.
2d 213.

No. 82-325. Lawso n  v . Burli ngton  Indust ries , Inc . 
C. A. 4th Cir. Certiorari denied. Reported below: 683 F. 
2d 862.

No. 82-330. Jada ir , Inc . v . Walt  Keeler  Co ., Inc . 
C. A. 7th Cir. Certiorari denied. Reported below: 679 F. 
2d 131.

No. 82-334. Ginth er -Davis  Constr ucti on  Co ., Inc ., 
et  al . v. Texas  Comm erc e  Bank  Nation al  Ass n , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 679 F. 
2d 249.

No. 82-336. Stri ckler  et  al . v . Penn syl va ni a . Su-
per. Ct. Pa. Certiorari denied. Reported below: 293 Pa. 
Super. 605, 435 A. 2d 646.

No. 82-338. Sun  Publi shi ng  Co ., Inc . v . Jon es . Sup. 
Ct. S. C. Certiorari denied. Reported below: 278 S. C. 12, 
292 S. E. 2d 23.

No. 82-340. Glads tone  et  al ., dba  Arthu r  Young  & 
Co., et  al . v. M. Bry ce  & Assoc iate s , Inc . Ct. App. 
Wis. Certiorari denied. Reported below: 107 Wis. 2d 241, 
319 N. W. 2d 907.

No. 82-343. Rob ins on  Bus  Servi ce , Inc ., et  al . v . 
Willett  Motor  Coac h  Co . et  al . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 103 Ill. App. 3d 760, 431 
N. E. 2d 1190.

No. 82-345. Cooper , City  Attor ney  of  Sant a  Ana , 
Califor nia  v . Mitc hell  Broth ers ’ Sant a  Ana  Theater  
et  AL. Ct. App. Cal., 4th App. Dist. Certiorari denied. 
Reported below: 128 Cal. App. 3d 937, 180 Cal. Rptr. 728.
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No. 82-348. CPC Intern atio nal , Inc ., et  al . v . Gold -
berg  et  AL. C. A. 9th Cir. Certiorari denied. Reported 
below: 678 F. 2d 1365.

No. 82-369. Gulf  Offs hore  Co ., a  Divi sio n  of  Pool  
Co. v. Mobi l  Oil  Corp . Ct. App. Tex., 14th Sup. Jud. 
Dist. Certiorari denied. Reported below: 628 S. W. 2d 
171.

No. 82-375. Louis N. Ritten  & Co. v. Comm issi oner  
of  Reven ue  of  Minnes ota . Sup. Ct. Minn. Certiorari 
denied. Reported below: 319 N. W. 2d 421.

No. 82-417. Holco mb e  v . Alabama . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 416 So. 2d 1121.

No. 82-421. La Bar  Enterp ri ses , Inc ., et  al . v . 
Uni ted  States ; and

No. 82-431. La Bar  et  al . v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 688 F. 2d 826.

No. 82-429. Honic ker  v . Unit ed  States  et  al . C. A. 
D. C. Cir. Certiorari denied. Reported below: 220 U. S. 
App. D. C. 84, 679 F. 2d 261.

No. 82449. Daly  et  al . v . Unit ed  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 691 F. 2d 504.

No. 82-454. Pate  et  al . v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 685 F. 2d 776.

No. 82-465. Taylo r  et  al . v . Unit ed  States . C. A. 
1st Cir. Certiorari denied. Reported below: 683 F. 2d 18.

No. 82-514. Morto n  v . Provi dence  Hosp ital . C. A. 
D. C. Cir. Certiorari denied.

No. 82-5030. Chavis -El  v . Greer  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 681 F. 2d 820.

No. 82-5115. La Bow  v . Mall . Sup. Ct. Conn. Certio-
rari denied.
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No. 82-5126. Vaugha n  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 682 F. 2d 290.

No. 82-5287. Howard  v . Ohio . Ct. App. Ohio, Greene 
County. Certiorari denied.

No. 82-5288. Sellars  v . City  of  Los  Ang eles , Cali -
for nia , et  AL. C. A. 9th Cir. Certiorari denied. Re-
ported below: 679 F. 2d 901.

No. 82-5292. Flowers  v. Fair . C. A. 1st Cir. Certio-
rari denied. Reported below: 680 F. 2d 261.

No. 82-5293. Jones  v. New  York . App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 
87 App. Div. 2d 941, 451 N. Y. S. 2d 843.

No. 82-5295. Pheg ley  v . Greer , War den , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 685 F. 
2d 435.

No. 82-5296. Gary  v . Lane , Dir ecto r , Illino is  De -
part ment  of  Corr ecti ons , et  al . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 685 F. 2d 435.

No. 82-5301. Weinra uch  v . Univ ers ity  of  the  State  
of  New  York  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 697 F. 2d 301.

No. 82-5307. In  re  Ganey . C. A. 4th Cir. Certiorari 
denied. Reported below: 681 F. 2d 813.

No. 82-5312. Wrig ht  v . Edwar ds  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 685 F. 2d 432.

No. 82-5318. Andr ews  v . Nort h  Carol ina . Sup. Ct. 
N. C. Certiorari denied. Reported below: 306 N. C. 144, 
291 S. E. 2d 581.

No. 82-5320. Kauf man , ak a  Ojo  v . Texa s . Ct. App. 
Tex., 14th Sup. Jud. Dist. Certiorari denied.
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No. 82-5323. Trea dway  v . Penn syl va ni a . Super. Ct. 
Pa. Certiorari denied. Reported below: 298 Pa. Super. 
640, 445 A. 2d 202.

No. 82-5324. Farr akh an  v . Mc Kess on  Chem ica l  Co . 
C. A. 8th Cir. Certiorari denied. Reported below: 691 F. 
2d 503.

No. 82-5325. Croo ks  v. City  of  Akro n  et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 701 F. 2d 176.

No. 82-5330. Standar d  v . Rees , War den , Kentucky  
State  Refor mator y , et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 703 F. 2d 566.

No. 82-5380. Mc Clella n  v . Smi th , Attorney  Gen -
era l , et  AL. C. A. 5th Cir. Certiorari denied. Reported 
below: 683 F. 2d 416.

No. 82-5399. Stago  v . Fau st , War den , et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 688 F. 2d 824.

No. 82-5402. Wils on  v. Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 301.

No. 82-5404. Di Piet ro  et  al . v. Distri ct  Dire ctor  of  
Inter na l  Reven ue . C. A. 4th Cir. Certiorari denied. 
Reported below: 681 F. 2d 813.

No. 82-5406. Laffe rty  v. United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 691 F. 2d 503.

No. 82-5412. Tann enba um  v . Unite d  States . C. A. 
11th Cir. Certiorari denied. Reported below: 685 F. 2d 
1387.

No. 82-5414. Mor gan  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 300.

No. 82-5415. Romieh  v . Reag an , Presi den t  of  the  
Uni ted  States , et  al . C. A. D. C. Cir. Certiorari 
denied.
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No. 82-5429. Nova k  v . Uni ted  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 685 F. 2d 1384.

No. 82-5445. Hassai n , aka  Fletc her  v . Unit ed  
States . C. A. 6th Cir. Certiorari denied. Reported 
below: 705 F. 2d 459.

No. 81-2343. Shoemake r , Chief , Ohio  Adul t  Parol e  
Autho rity  v . Riley . C. A. 6th Cir. Certiorari denied. 
Reported below: 674 F. 2d 522.

Justi ce  Whi te , dissenting.
In Stone v. Powell, 428 U. S. 465 (1976), the Court held 

that “where the State has provided an opportunity for full 
and fair litigation of a Fourth Amendment claim, a state pris-
oner may not be granted federal habeas corpus relief on the 
ground that evidence obtained in an unconstitutional search 
or seizure was introduced at his trial.” Id., at 494. Since 
then, the Courts of Appeals have divided as to the meaning of 
the phrase “an opportunity for full and fair litigation.” The 
Fifth Circuit has held that “an opportunity for full and fair 
litigation” of Fourth Amendment claims is provided if “the 
processes provided by a state to fully and fairly litigate 
fourth amendment claims are [not] routinely or systemati-
cally applied in such a way as to prevent the actual litigation 
of fourth amendment claims on their merits.” Williams v. 
Brown, 609 F. 2d 216, 220 (1980). The Tenth Circuit has 
taken the position that the Stone v. Powell standard requires 
a determination that the state court made “at least [a] color-
able application of the correct Fourth Amendment constitu-
tional standards.” Gamble v. Oklahoma, 583 F. 2d 1161, 
1165 (1978) (allowing adjudication of Fourth Amendment 
claim because a controlling United States Supreme Court 
case was neither recognized nor applied by the state courts). 
The Third Circuit, as well as the Sixth Circuit in the case 
below, has held that Stone v. Powell does not deprive the fed-
eral courts of jurisdiction when “ ‘the state provides the proc-
ess but in fact the defendant is precluded from utilizing it by 
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reason of an unconscionable breakdown in that process.”’ 
Boyd v. Mintz, 631 F. 2d 247, 250 (1980) (quoting Gates v. 
Henderson, 568 F. 2d 830, 840 (CA2 1977) (en banc) (dic-
tum)). The issue is obviously important and recurring. I 
would grant certiorari to settle it.

No. 81-6773. Kime  et  al . v . Unit ed  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 673 F. 2d 1318.

Justi ce  Bren nan , dissenting.
On March 27, 1980, petitioners, Teresa Kime and Donald 

Bonwell, participated in a peaceful political protest on a pub-
lic sidewalk in front of the Federal Building in Greensboro, 
N. C. The stated purposes of the demonstration were to call 
attention to a planned May Day demonstration and to protest 
the prosecution of a leader of the political party to which peti-
tioners belonged. During the demonstration, petitioners set 
fire to a privately owned United States flag.

The United States Attorney filed an information in the 
United States District Court for the Middle District of North 
Carolina, charging petitioners with casting contempt on a 
United States flag by publicly burning it, in violation of 18 
U. S. C. §700. That statute prohibits “knowingly cast[ing] 
contempt upon any flag of the United States by publicly muti-
lating, defacing, defiling, burning, or trampling upon it” (em-
phasis added).

Petitioners filed motions to dismiss the information on the 
ground that § 700 is unconstitutional on its face and as applied 
to them. The motions were denied af ter an evidentiary hear-
ing. Petitioners were tried by jury before a United States 
Magistrate. They were convicted and sentenced to eight 
months’ imprisonment each. The District Court affirmed 
the convictions in an unpublished opinion, and the Court 
of Appeals for the Fourth Circuit affirmed for the reasons 
stated in the District Court’s opinion (affirmance order re-
ported at 673 F. 2d 1318 (1982)).
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I would grant certiorari and set this case for oral argument 
because I feel sure the Court would be persuaded after full 
briefing and oral argument that petitioners’ convictions vio-
late their First Amendment rights under the principles es-
tablished in Spence v. Washington, 418 U. S. 405 (1974); 
Schacht v. United States, 398 U. S. 58 (1970); Street v. New 
York, 394 U. S. 576 (1969); United States v. O'Brien, 391 
U. S. 367 (1968); and West Virginia State Board of Educa-
tion v. Barnette, 319 U. S. 624 (1943).

It is not seriously contested that petitioners’ action in 
burning a flag was, at a minimum, expressive conduct “suffi-
ciently imbued with elements of communication to fall within 
the scope of the First. . . Amendment!],” Spence v. Wash-
ington, 418 U. S., at 409. This Court has repeatedly recog-
nized the communicative connotations of the use of flags, in-
cluding the United States flag. Id., at 410; Stromberg v. 
California, 283 U. S. 359 (1931). It is likewise clear from 
the context of petitioners’ act that in burning a flag they were 
making a statement of political protest; here, as in Spence, “it 
would have been difficult for the great majority of citizens to 
miss the drift of [petitioners’] point.” 418 U. S., at 410.1 
Indeed, the Government could hardly contend otherwise. 
The statute under which petitioners were convicted requires, 
as an element of the offense, that they “knowingly cast con-
tempt” on the flag by burning it. See infra, at 954-956. 
Thus, if the Government were to contend that petitioners 
were not engaged in expressive conduct, it would be con-

1 Petitioners, over their own objection, were forbidden to introduce any 
evidence or argument at trial as to the purposes of the March 27 
demonstration or as to their intent in burning a flag. Indeed, the trial 
Magistrate refused even to allow petitioners to make an offer of proof for 
appellate purposes. The Government, however, does not contradict peti-
tioners’ statement of their own intent, nor is there any room on the present 
record to doubt their statements. Certainly the courts below credited pe-
titioners with communicative intent, see n. 2, infra.
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fessing that petitioners did not commit the crime charged.2 
Cf., e. g., Smith v. Goguen, 415 U. S. 566, 588 (1974) 
(White , J., concurring in judgment); id., at 593 (Rehn -
qui st , J., dissenting).

Nor can there be any doubt that the subject matter of peti-
tioners’ communication is well within the core of the First 
Amendment’s protection. Nearly four decades ago, this 
Court held that the First Amendment does not permit a leg-
islature to require a person to show his respect for the flag 
by saluting it. West Virginia State Board of Education v. 
Barnette, supra. The same constitutional principle applies 
when the legislature, instead of compelling respect for the 
flag, forbids disrespect. As we said in Street v. New York, 
supra:

“We have no doubt that the constitutionally guaranteed 
‘freedom to be intellectually . . . diverse or even con-
trary,’ and the ‘right to differ as to things that touch the

2 Besides raising the First Amendment point, petitioners contend that 
their convictions are infirm because there was no evidence on the record 
that would show that, by burning the flag, they intended thereby to cast 
contempt on it. This alleged absence of evidence is compounded, they 
argue, by the trial Magistrate’s refusal to allow them to testify or argue as 
to their purpose. The District Court, affirming the convictions, rejected 
this argument, stating that “the Court has difficulty imagining a situation 
in which someone could burn a flag as a means of doing anything other than 
casting contempt unless it was done inadvertently or to dispose of a soiled 
or worn flag.” App. to Pet. for Cert. 28. Although I express no opinion 
on this point in the case’s present posture, I suggest that petitioners’ con-
tention is not frivolous. The District Court’s reasoning amounts to a vir-
tual presumption that petitioners intended to express a contemptuous 
message about the flag (a crucial element of the offense) based on nothing 
more than the bare act of burning. Yet one can conceive of other mes-
sages that petitioners might have intended to convey. For example, peti-
tioners point out that a person might bum a flag to vilify particular policies 
with which the flag is identified, rather than to cast contempt on the flag 
itself. Pet. for Cert. 11. Whether the jury would have accepted this ex-
planation is unknown; petitioners’ point is that they were not even allowed 
to make it.
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heart of the existing order,’ encompass the freedom to 
express publicly one’s opinions about our flag, including 
those opinions which are defiant or contemptuous.” 394 
U. S., at 593, quoting West Virginia State Board of Edu-
cation v. Barnette, supra, at 641-642.

The only difference between this case and Street is that pe-
titioners here communicated their contempt for the flag 
through expressive conduct rather than through spoken or 
written words (or through both words and conduct, as in 
Street). The First Amendment standard for government 
regulations of expressive conduct is the now-familiar four- 
part test first announced in United States v. O’Brien, supra, 
at 377:

“[A] government regulation [of expressive conduct] is suf-
ficiently justified if it is within the constitutional power 
of the Government; if it furthers an important or sub-
stantial governmental interest; if the governmental in-
terest is unrelated to the suppression of free expression; 
and if the incidental restriction on alleged First Amend-
ment freedoms is no greater than is essential to the fur-
therance of that interest.” (Emphasis supplied.)

It is the third branch of the O'Brien test (here italicized) 
that is dispositive of this case. The Government suggests 
only one possible “substantial governmental interest” under-
lying § 700—“preservation of the flag, not as a mere chattel, 
but as the ‘visible embodiment of the Nation.’” Brief in Op-
position 4. Not surprisingly, however, the cases that the 
Government cites for this proposition all predate our decision 
in Spence v. Washington, supra.3 In Spence, we expressly 
rejected this alleged governmental interest as a basis for 
meeting the “unrelated to expression” branch of the O’Brien 

3 United States v. Crosson, 462 F. 2d 96 (CA9), cert, denied, 409 U. S. 
1064 (1972); Joyce v. United States, 147 U. S. App. D. C. 128, 454 F. 2d 
971 (1971), cert, denied, 405 U. S. 969 (1972); Hoffman v. United States, 
144 U. S. App. D. C. 156, 445 F. 2d 226 (1971).
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test. We assumed, arguendo, that the State has a valid in-
terest in protecting the integrity of the flag as a national pa-
triotic symbol. Even if that interest exists, we held, such an 
interest is directly related to expression, at least where it is 
invoked against one who would use the flag to make a politi-
cal statement. 418 U. S., at 413-414, and n. 8. There is 
nothing surprising about that conclusion; it follows from the 
nature of the alleged governmental interest at stake. The 
Government has no esthetic or property interest in protect-
ing a mere aggregation of stripes and stars for its own sake; 
the only basis for a governmental interest (if any) in protect-
ing the flag is precisely the fact that the flag has substantive 
meaning as a political symbol. Thus, assuming that there is 
a legitimate interest at stake, it can hardly be said to be one 
divorced from political expression. Hence, the one govern-
mental interest suggested as support for this statute, and 
these convictions, is one clearly foreclosed by both precedent 
and basic First Amendment principles.

The Government attempts to distinguish Spence on the 
ground that the defendant in that case merely displayed a 
flag in his own window with a peace symbol superimposed, 
whereas petitioners “contumaciously burned [the flag] in a 
public place.” Brief in Opposition 6, n. 5.4 It is true that 
we noted the absence of physical destruction of the flag in 
Spence, 418 U. S., at 415. Yet that fact does not dispose of 
the key principle at stake—that any governmental interest in 
protecting the flag’s symbolism is one that cannot pass mus-
ter under the third branch of the O’Brien test. So long as 
petitioners were engaged in expressive conduct, and so long 
as their conduct impaired no non-speech-related govern-
mental interest, it is entirely irrelevant what specific physi-
cal medium petitioners chose for their expression. See also 
Spence, supra, at 420-421 (Rehnqu ist , J., dissenting);

4 The courts below were not similarly troubled at the need to distinguish 
Spence. On the contrary, they dealt with the case by ignoring it entirely. 
It is not cited in the opinions of the District Court or Court of Appeals.
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Cline v. Rockingham County Superior Court, 502 F. 2d 789 
(CAI 1974). Section 700 is neither an arson statute nor a 
breach-of-the-peace statute; the Government does not and 
cannot suggest that the statute’s prohibition is directed at 
any interest other than enforcing respect for the flag.5

So far I have analyzed this case simply as one governed by 
Spence. But even if that case were somehow distinguishable 
(on the basis of burning or otherwise), there is an entirely 
independent reason why the Court, after argument, would 
be persuaded that §700 is flagrantly unconstitutional on 
its face—indeed, a ground much stronger than anything in 
Spence. For § 700 contains an odious feature not shared by 
the statute in Spence.6 Section 700 makes it a crime “know-
ingly [to] cas[t] contempt upon any flag of the United States 
by publicly . . . burning . . . it.” Thus, it is an indispens-
able element of the offense under § 700 that one intend to 
engage in political expression—and not just any political 
expression, but only that espousing a particular, unpopular 
point of view. This is indeed a narrowly drawn statute; it is 
drawn so that everything it might possibly prohibit is con-
stitutionally protected expression. This statute is thus dif-
ferent from one that simply outlawed any public burning or 
mutilation of the flag, regardless of the expressive intent or 

6 In Spence, we mentioned four factors important to our decision. 
First, the flag was privately owned; second, the defendant displayed the 
flag on private property, so that he committed no trespass or disorderly 
conduct; third, there was no evidence of breach of the peace; and fourth, 
the defendant was engaged in communication. 418 U. S., at 408-410. All 
of those factors are present here as well. Petitioners, unlike Spence, 
made their demonstration on public property, but in both cases there was 
no suggestion of trespass or disorderly conduct. Petitioners were where 
they had a right to be, and they were not charged with violating any regu-
lation purporting to regulate use of public areas.

6 The statute at issue in Spence, in fact, was not a flag desecration stat-
ute at all, but a so-called “improper use” statute, forbidding the superimpo-
sition of any advertising or other extraneous matter onto a flag. Wash. 
Rev. Code §9.86.020; see 418 U. S., at 406-407, and n. 1.



ORDERS 955

949 Bren na n , J., dissenting

nonintent of the actor.7 To put it bluntly, one literally can-
not violate § 700 without espousing unpopular political 
views.8 That is the very definition of a censorship statute.

In Schacht v. United States, 398 U. S., at 62-63, this Court 
unanimously struck down an actor’s conviction for the unau-
thorized wearing of a military uniform. The statute in ques-
tion contained an exception to the prohibition for theatrical 
productions—but only those productions that did not tend to 
discredit the Armed Forces. We held that such a content-
based exception constituted impermissible censorship.

The same principle applies in the context of selective 
flag desecration statutes. In his opinion concurring in the 
judgment in Smith v. Goguen, Just ice  White  succinctly 
and soundly stated the reasons why such a statute is 
impermissible:

“To violate the statute in this respect, it is not enough 
that one ‘treat’ the flag; he must also treat it ‘contemptu-
ously,’ which, in ordinary understanding, is the expres-
sion of contempt for the flag. In the case before us,. . . 
the jury must have found that Goguen not only wore the 
flag on the seat of his pants but also that the act—and 
hence Goguen himself—was contemptuous of the flag.

71 do not mean to be read as suggesting that such a statute would be 
constitutional. On the contrary, it would be invalid for the reasons stated 
in my discussion of Spence, supra. My present point is that even if we had 
reached the opposite conclusion in Spence from the one we stated, there 
would be an independent fatal flaw in § 700.

8 The Government’s brief gives the game away when it argues that “ ‘the 
legislation was enacted to prohibit the physical act of contemptuously burn-
ing a flag, rather than to in any way suppress free speech.’ ” Brief in Op-
position 5, quoting United States v. Crosson, 462 F. 2d, at 102. There is 
no such thing as a “physical act of contemptuously burning a flag.” As 
Just ice  Rehn qu ist  said in Smith v. Goguen, 415 U. S. 566, 593 (1974) 
(dissenting opinion), “I have difficulty seeing how Goguen could be found 
by a jury to have treated the flag contemptuously by his act and still not to 
have expressed any idea at all.”
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To convict on this basis is to convict not to protect the 
physical integrity or to protect against acts interfering 
with the proper use of the flag, but to punish for commu-
nicating ideas about the flag unacceptable to the control-
ling majority in the legislature.

“. . . It would be difficult... to believe that the con-
viction in O'Brien would have been sustained had the 
statute proscribed only contemptuous burning of draft 
cards.” 415 U. S., at 588-590 (emphasis supplied; foot-
note omitted).

See also, e. g., id., at 591 (Blackm un , J., dissenting); id., at 
597-598 (Rehnq uis t , J., dissenting); Spence v. Washington, 
418 U. S., at 422-423 (Rehnq uis t , J., dissenting).

In short, § 700 constitutes overt content-based censorship, 
pure and simple. Under this statute, one may freely bum, 
mutilate, or otherwise abuse a flag for any reason in the 
world, except for the purpose of stating a contemptuous po-
litical message about the flag and what it stands for. This 
censorship goes to the heart of what the First Amendment 
prohibits. Of course, §700 does not bar petitioners from 
seeking to express their message by other means; but that is 
immaterial. It has long been settled that a government may 
not justify a content-based prohibition by showing that 
speakers have alternative means of expression.9 This stat-
ute is unconstitutional on its face. I would grant certiorari 
because I am confident the Court after argument would re-
verse these convictions and uphold the vital constitutional 
principle forbidding government censorship of unpopular 
political views.

9E. g., Consolidated Edison Co. v. Public Service Comm’n, 447 U. S. 
530, 541, n. 10 (1980), and cases cited.
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No. 82-211. Borto n  v . United  Parc el  Servi ce , Inc . 
C. A. 7th Cir. Certiorari denied. Justi ce  Blac km un  
would grant certiorari. Reported below: 679 F. 2d 893.

No. 82-349. New  York  v . Willette . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Motion of respondent for leave to 
proceed in forma pauperis granted. Certiorari denied. 
Reported below: 87 App. Div. 2d 642, 448 N. Y. S. 2d 210.

No. 82-5109. River a  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

Just ice  Bren nan , with whom Justi ce  Mars hall  joins, 
dissenting.

Petitioner was arrested on August 13, 1980, after one 
Francis J. Kelley reported that petitioner had taken his mo-
torcycle from him at knife point earlier that day, along with 
title to the motorcycle and some cash. On August 26, two 
weeks later, a Cuyahoga County grand jury handed down a 
one-count indictment charging petitioner with receiving sto-
len property. Petitioner appeared on the following Septem-
ber 26, pleaded guilty to the charge, and received a sentence. 
Then, on October 7, the grand jury returned a second indict-
ment that charged petitioner with receiving stolen property, 
aggravated robbery, and intimidating a witness. The re-
ceiving and aggravated robbery counts were based upon the 
same theft of Mr. Kelley’s belongings for which petitioner 
had already been convicted. Petitioner moved to dismiss the 
second indictment on the ground that it violated the Double 
Jeopardy Clause of the Fifth Amendment as applied to the 
States under the Fourteenth Amendment. The trial court 
dismissed the receiving count in the second indictment at the 
State’s request, but overruled petitioner’s motion to dismiss 
the remaining counts.

Petitioner took an interlocutory appeal. With one judge 
dissenting, the Ohio Court of Appeals, Eighth District, af-
firmed the trial court’s ruling. It held:
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“The intimidation and aggravated robbery charges raise 
no double jeopardy issue. . . . [T]he aggravated rob-
bery count implicates not a duplicate, but an allied 
offense. . . .

“The allied offense issue will arise only if the defend-
ant is found guilty of aggravated robbery. He may be 
tried, but cannot be convicted, for both the aggravated 
robbery and for receiving the stolen property acquired in 
the theft offense, Maumee v. Geiger (1976), 45 Ohio St. 
2d 238, 244. Accordingly, the error assigned is without 
merit.” App. to Pet. for Cert. 17-18.

The Ohio Supreme Court overruled petitioner’s motion for 
leave to appeal, and this petition followed.

We have jurisdiction to review final judgments by state 
courts denying a defendant’s pretrial motion to dismiss an in-
dictment on former jeopardy grounds. Harris v. Washing-
ton, 404 U. S. 55, 56 (1971); see Abney v. United States, 431 
U. S. 651, 656-661 (1977). I would grant the petition for 
certiorari and set the case for oral argument. The Double 
Jeopardy Clause prohibits “a second prosecution for the same 
offense after conviction,” North Carolina v. Pearce, 395 
U. S. 711, 717 (1969), and I adhere to the view that this pro-
hibition requires States to prosecute in one proceeding “all 
the charges against a defendant that grow out of a single 
criminal act, occurrence, episode, or transaction.” Ashe v. 
Swenson, 397 U. S. 436, 453-454 (1970) (Brenn an , J., con-
curring); see Brooks v. Oklahoma, 456 U. S. 999 (1982) 
(Brennan , J., dissenting from denial of certiorari); Thomp-
son v. Oklahoma, 429 U. S. 1053 (1977) (Brennan , J., dis-
senting from denial of certiorari), and cases cited therein. 
Petitioner’s indictment for aggravated robbery manifestly 
arose from the selfsame criminal act supporting his earlier 
conviction for receiving stolen property. None of the excep-
tions discussed in my opinion in Ashe v. Swenson, supra, at 
453, n. 7, and 455, n. 11, excuse the State’s failure to prose-
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cute petitioner in a single proceeding.1 I therefore conclude 
that trying petitioner on an aggravated robbery charge after 
he has been convicted and sentenced on the receiving charge 
violates the Double Jeopardy Clause as applied to the 
States.1 2

In addition, any offense that requires proof of all the facts 
necessary to obtain a conviction for receiving is the “same of-
fense” as receiving for purposes of the Double Jeopardy 
Clause. See Illinois v. Vitale, 447 U. S. 410, 416 (1980); 
Brown v. Ohio, 432 U. S. 161 (1977); cf. Harris v. Oklahoma, 
433 U. S. 682 (1977). In Ohio, the crime of receiving stolen 
property is complete if a person retains or disposes of the 
property of another knowing or having reason to believe that 
it was acquired through theft. See Ohio Rev. Code Ann. 
§2913.51 (1982). Aggravated robbery is defined as the use 
of a weapon or the infliction of harm in the course of commit-
ting, attempting, or fleeing after one of a series of “theft of-
fenses” defined by statute, including receiving stolen goods. 
See §§2911.01, 2913.01(K). Thus, to convict petitioner of 
aggravated robbery in the current prosecution, the State 
must prove that he committed a “theft offense.” As the 
court below implicitly recognized, petitioner cannot be re-
tried for receiving stolen goods. See Illinois n . Vitale, 
supra. Yet, on the allegations in the indictment now out-
standing, the State will be unable to prove that petitioner 
committed aggravated robbery without proving at the same

1 Nor does the authority cited by the Ohio Court of Appeals support its 
holding. It stands merely for the correct proposition that the State could 
have prosecuted petitioner on both charges at the same time, as long as he 
was convicted only of one.

21 express no opinion as to the propriety of indicting petitioner for 
intimidating a witness. The intimidation charge stems from a telephone 
call petitioner allegedly made shortly after his arrest threatening Mr. Kel-
ley with retribution should he cooperate with the police in prosecuting peti-
tioner. It thus arguably relates to a criminal transaction between peti-
tioner and Mr. Kelley separate from the theft at issue in the receiving and 
aggravated robbery charges.
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time that he retained or disposed of Mr. Kelley’s property 
with knowledge that it was obtained by theft.3 Since pros-
ecuting petitioner for aggravated robbery will therefore re-
quire the State to prove every fact necessary to convict peti-
tioner of receiving stolen goods, a charge on which he has 
already been convicted, the current prosecution violates the 
Double Jeopardy Clause. See Illinois v. Vitale, supra, at 
426-428 (Stevens , J., dissenting).

No. 82-5280. Stri ckland  v. Zant , War den , Georgi a  
Diagnos tic  and  Clas si fi cati on  Center . Super. Ct. 
Ga., Butts County; and

No. 82-5305. Hitch coc k  v. Flor id a . Sup. Ct. Fla. 
Certiorari denied. Reported below: No. 82-5305, 413 So. 2d 
741.

Justi ce  Brenn an  and Justi ce  Mars hal l , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the

’All but three of the “theft offenses” listed in §2913.01(K), besides re-
ceiving stolen goods itself, are not even arguably relevant to petitioner’s 
crime. For instance, he has not been charged with burglary, tampering 
with coin machines, impersonating an officer, or corrupting sports events, 
all of which constitute “theft offenses.” The three relevant possibilities 
are robbery, theft, and unauthorized use. As a matter of law, the only 
way petitioner could have committed aggravated robbery on the basis of 
these crimes without also committing the crime of receiving stolen goods 
would be if he had merely attempted robbery, theft, or unauthorized use, 
without actually obtaining another’s property. But there is no such at-
tempt allegation in this case, and petitioner was in possession of some of 
the stolen property when he was arrested.

The situation in this case is different from that before the Court in Illi-
nois v. Vitale, 447 U. S. 410 (1980). The Court in Vitale found that the 
State might conceivably prove the crime of reckless vehicular manslaugh-
ter without resorting to the same facts that had supported Vitale’s earlier 
conviction for failing to reduce speed to avoid a collision, and it allowed the 
prosecution to proceed subject to a later double jeopardy challenge if the 
State in fact relied on failure to reduce speed. In this case, the State can-
not conceivably convict petitioner of aggravated robbery without proving 
facts sufficient to obtain a conviction for receiving'.stolen goods.
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Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

Rehearing Denied
No. 80-1745. F. W. Woolwo rth  Co. v. Taxa tio n  and  

Revenu e Depa rtm ent  of  New  Mexic o , 458 U. S. 354; 
and

No. 80-2015. ASARCO Inc . v. Idah o  State  Tax  Com -
mi ssi on , 458 U. S. 307. Motion of Multistate Tax Commis-
sion et al. for leave to file a brief as amici curiae denied. Pe-
tition for rehearing denied.

Octob er  28, 1982

Dismissal Under Rule 53
No. 82-483. Arizo na  et  al . v . Uni ted  State s Dis -

tri ct  Cour t  fo r  the  Distri ct  of  Arizo na  (Kais er  Ce -
ment  & Gyp su m Corp , et  al ., Real  Parti es  in  Inter -
est ). C. A. 9th Cir. Certiorari before judgment dismissed 
under this Court’s Rule 53.

Octobe r  29, 1982

Miscellaneous Order
No. A-396. Estelle , Dir ector , Texa s  Depar tment  

of  Cor rec tion s  v . O’Brya n . Application to vacate the 
stay of execution of sentence of death, presented to Justi ce  
Whi te , and by him referred to the Court, denied. Justi ce  
Rehnqui st  would grant the application.

November  1, 1982

Affirmed on Appeal
No. 82-360. Burt on  et  al . v . Hobb ie  et  al . Affirmed 

on appeal from D. C. M. D. Ala. Reported below: 543 F. 
Supp. 235.
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Appeals Dismissed
No. 82-139. Jaco by  & Meyers  v . Supr eme  Cour t  of  

New  Jersey  et  al . Appeal from Sup. Ct. N. J. dismissed 
for want of substantial federal question. Justi ce  Whi te  
and Justi ce  Blackmun  would note probable jurisdiction 
and set case for oral argument. Justi ce  Powell  took no 
part in the consideration or decision of this appeal. Re-
ported below: 89 N. J. 74, 444 A. 2d 1092.

No. 82-309. Smith  et  al . v . Bran dt , Presid ent , New  
Jerse y  State  Boar d  of  Edu ca tio n , et  al . Appeal from 
Sup. Ct. N. J. dismissed for want of substantial federal ques-
tion. Reported below: 89 N. J. 514, 446 A. 2d 501.

No. 82-347. Wis er  v . Hugh es , Gov ern or  of  Mary -
lan d ; and

No. 82-5360. And rews  v. Hugh es , Govern or  of  
Mar yla nd . Appeals from Ct. App. Md. dismissed for want 
of substantial federal question. Reported below: 299 Md. 
658, 475 A. 2d 428.

No. 82-402. Durn ing , Trus tee  v . City  of  Loui svi lle  
et  AL. Appeal from Ct. App. Ky. dismissed for want of sub-
stantial federal question.

No. 82-5372. Ma  v . Comm uni ty  Bank . Appeal from 
C. A. 7th Cir. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 686 F. 2d 459.

No. 82-5376. Latend res se  v . Latendres se . Appeal 
from Sup. Ct. N. D. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.
Certiorari Granted^—Reversed and Remanded. (See No.

81-2066, ante, p. 4.)
Miscellaneous Orders

No. A-325. Giff or d  v . Unit ed  State s . Application 
for bail, addressed to Just ice  Stevens  and referred to the 
Court, denied.
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No. A-390. Cepul oni s et  al . v . Connolly  et  al . 
Application for injunction, addressed to Justi ce  Stevens  
and referred to the Court, denied.

No. D-285. In  re  Disb arm ent  of  Gloeckn er . Dis-
barment entered. [For earlier order herein, see 458 U. S. 
1127.]

No. D-297. In  re  Disb arm ent  of  Jeffc oat . Lynn R. 
Jeffcoat, of Richardson, Tex., having requested to resign as a 
member of the Bar of this Court, it is ordered that his name 
be stricken from the roll of attorneys admitted to practice be-
fore the Bar of this Court. The rule to show cause, hereto-
fore issued on October 18, 1982 [ante, p. 939], is hereby 
discharged.

No. 9, Orig. Unit ed  States  v . Loui si ana  et  al . Peti-
tion of the Special Master, Walter P. Armstrong, Jr., for al-
lowance of interim compensation and expenses, as set forth in 
the petition filed October 18, 1982, is granted, and it is or-
dered that the United States bear one-half the costs and the 
States of Mississippi and Alabama each bear one-quarter of 
the costs. Justic e  Mars hal l  took no part in the consider-
ation or decision of this petition. [For earlier order herein, 
see, e. g., 457 U. S. 1115.]

No. 88, Orig. Cali for ni a  v . Texa s  et  al . It is ordered 
that the Honorable Wade H. McCree, Jr., of Ann Arbor, 
Mich., be appointed Special Master in this case with author-
ity to fix the time and conditions for the filing of additional 
pleadings and to direct subsequent proceedings, and with au-
thority to summon witnesses, issue subpoenas, and take such 
evidence as may be introduced and such as he may deem nec-
essary to call for. The Special Master is directed to submit 
such reports as he may deem appropriate.

The compensation of the Special Master, the allowances to 
him, the compensation paid to his technical, stenographic, 
clerical, and legal assistants, the cost of printing his report, 
and all other proper expenses shall be charged against and be 
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borne by the parties in such proportion as the Court may 
hereafter direct.

It is further ordered that if the position of Special Master 
in this case becomes vacant during a recess of the Court, The  
Chief  Justi ce  shall have authority to make a new designa-
tion which shall have the same effect as if originally made by 
the Court herein.

The notice of dismissal of certain defendants is referred to 
the Special Master. [For earlier order herein, see, e. g., 458 
U. S. 1131.]

No. 81-3. Bob  Jones  Univ ers ity  v . Uni ted  States . 
C. A. 4th Cir. [Certiorari granted, 454 U. S. 892.] Motion 
of petitioner for leave to file a supplemental brief after argu-
ment granted.

No. 81-920. Verli nden  B. V. v. Central  Bank  of  Ni-
geri a . C. A. 2d Cir. [Certiorari granted, 454 U. S. 1140.] 
Stephen N. Shulman, Esquire, of Washington, D. C., a mem-
ber of the Bar of this Court, is invited to argue this case as 
amicus curiae in support of the judgment below.

No. 81-1320. Kolen der , Chief  of  Polic e of  San  
Diego , et  al . v . Lawson . C. A. 9th Cir. [Probable juris-
diction noted, 455 U. S. 999.] Treating appellee’s letter of 
October 19, 1982, as a motion for leave to present oral argu-
ment pro se, the motion is denied. Mark D. Rosenbaum, 
Esquire, of Los Angeles, Cal., a member of the Bar of this 
Court, is invited to argue this case as amicus curiae in sup-
port of the judgment below.

No. 81-1493. Gille tte  Co . v . Mine r . Sup. Ct. Ill. 
[Certiorari granted, 456 U. S. 914.] Motion of Consumer 
Coalition for leave to participate in oral argument as amicus 
curiae denied.

No. 81-1893. Califor nia  v . Ramo s . Sup. Ct. Cal. 
[Certiorari granted, ante, p. 821.] Motion for appointment 
of counsel granted, and it is ordered that Ezra Hendon, Es-
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quire, of San Francisco, Cal., be appointed to serve as coun-
sel for respondent in this case.

No. 81-1618. Weyerha euser  Co . et  al . v . Lyma n  
Lamb  Co . et  al .; and

No. 81-1619. Georg ia -Paci fic  Corp . v . Lyman  Lamb  
Co. ET AL. C. A. 5th Cir. [Certiorari granted, 456 U. S. 
971.] Motion of Alaska et al. for leave to participate in oral 
argument as amici curiae and for additional time for oral ar-
gument denied. Motion of National Lumber & Building Ma-
terial Dealers Association for leave to file a brief as amicus 
curiae granted. Justic e  Whi te  took no part in the consid-
eration or decision of these motions.

No. 82-233. Broo ks  et  al . v . Winter , Gov ern or  of  
Mis si ssi ppi , et  al .; and

No. 82-413. Winter , Govern or  of  Missis sippi , et  al . 
v. Broo ks  et  al . D. C. N. D. Miss. The Solicitor General 
is invited to file a brief in these cases expressing the views of 
the United States.

No. 82-610 (A-388). In  re  Hopf man n  et  al . Motion 
of petitioner to expedite consideration of the petition for writ 
of prohibition and/or mandamus and/or injunction denied. 
Application for stay, addressed to Just ice  Powell  and re-
ferred to the Court, denied.

No. 82-5358. In  re  Pena -Perez . Petition for writ of 
mandamus denied.

Certiorari Granted
No. 82-25. Jon es , a  Minor  Child , by  his  Mother  and  

Next  Fri end , Jon es , et  al . v . Schwei ker , Secr etar y  
of  Health  and  Human  Servi ces . C. A. 4th Cir. Certio-
rari granted. Reported below: 668 F. 2d 755.

No. 82-91. Imm igr atio n  and  Natu ra liza tio n  Serv -
ice  v. Phi npa thy a . C. A. 9th Cir. Certiorari granted. 
Reported below: 673 F. 2d 1013.
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No. 82-401. Ric e , Dir ector , Depar tme nt  of  Alco -
holi c Bever age  Cont ro l  of  Cali forn ia  v . Rehn er . 
C. A. 9th Cir. Certiorari granted. Reported below: 678 F. 
2d 1340.

No. 81-1717. Ameri can  Bank  & Trust  Co . et  al . v . 
Dallas  Coun ty  et  al .; Bank  of  Texa s  et  al . v . Chi lds  
et  al .; and Wynnewood  Bank  & Trust  et  al . v . Chi lds  
et  al . Ct. App. Tex., 5th Sup. Jud. Dist. Motions of 
American Bankers Association and Dale National Bank for 
leave to file briefs as amici curiae granted. Certiorari 
granted limited to Question 1 presented by the petition. 
Justi ce  O’Conno r  took no part in the consideration or deci-
sion of these motions and this petition. Reported below: 615 
S. W. 2d 810 (second case).

No. 81-1857. Oregon  v . Brads haw . Ct. App. Ore. 
Motion of respondent for leave to proceed informa pauperis 
and certiorari granted. Reported below: 54 Ore. App. 949, 
636 P. 2d 1011.

No. 81-2399. Metrop olita n  Edi son  Co . et  al . v . Peo -
ple  Again st  Nucle ar  Energ y  et  al .; and

No. 82-358. Unit ed  State s Nuclea r  Regu lato ry  
Com mi ssi on  et  al . v . Peopl e  Agains t  Nuclear  Energ y  
et  AL. C. A. D. C. Cir. Motions of Atomic Industrial 
Forum, American Mining Congress, and Chamber of Com-
merce of the United States for leave to file briefs as amici 
curiae granted. Certiorari granted, cases consolidated, and 
a total of one hour allotted for oral argument. Reported 
below: 219 U. S. App. D. C. 358, 678 F. 2d 222.

No. 82-23. Mars h , Nebr aska  State  Trea sur er , et  
al . v. Chamb ers . C. A. 8th Cir. Certiorari granted lim-
ited to Question 4 presented by the petition. Reported 
below: 675 F. 2d 228.

No. 82-167. Chapp ell  et  al . v . Wallac e et  al . 
C. A. 9th Cir. Motion of respondents Vernon Wallace et al. 
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for leave to proceed in forma pauperis and certiorari 
granted. Reported below: 661 F. 2d 729.

No. 82-185. Bosto n  Fir efigh ters  Union , Local  718 
v. Bosto n  Cha pter , NAACP, et  al .;

No. 82-246. Bosto n  Polic e  Patro lmen ’s  Ass n ., Inc . 
v. Castr o  et  al .; and

No. 82-259. Beecher  et  al . v . Boston  Chapter , 
NAACP, et  AL. C. A. 1st Cir. Motion of International As-
sociation of Fire Fighters, AFL-CIO, for leave to file a brief 
as amicus curiae in No. 82-185 granted. Certiorari 
granted, cases consolidated, and a total of one hour allotted 
for oral argument. Reported below: 679 F. 2d 965.
Certiorari Denied. (See also Nos. 82-5372 and 82-5376, 

supra.)
No. 81-2026. Unc le  Ben ’s , Inc . v . John son . C. A. 5th 

Cir. Certiorari denied. Reported below: 657 F. 2d 750.
No. 81-2195. Kins el  v . Wolfe . Dist. Ct. Hot Springs 

County, Wyo. Certiorari denied.
No. 81-2258. Hellen ic  Lin es  Ltd . v . Inco rva ia . 

C. A. 2d Cir. Certiorari denied. Reported below: 668 F. 
2d 650.

No. 81-2275. Car din  v . De  La  Cruz  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 671 F. 2d 363.

No. 81-2280. Calla way  v . Wisc onsi n . Sup. Ct. Wis. 
Certiorari denied. Reported below: 106 Wis. 2d 503, 317 
N. W. 2d 428.

No. 81-2303. Fab erg e , Inc . v . Ches ebrou gh -Pond ’s , 
Inc . C. A. 9th Cir. Certiorari denied. Reported below: 
666 F. 2d 393.

No. 81-2349. Japan  Line , Ltd . v . Tur ner  et  al .; and
No. 82-99. Phili ppin e  Pres iden t  Lines , Inc ., Mani la  

v. Tur ner  et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 651 F. 2d 1300.
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No. 81-2404. Gold  Bondho lders  Protec tive  Coun -
ci l , Inc . v. Unit ed  States . Ct. Cl. Certiorari denied. 
Reported below: 230 Ct. Cl. 307, 676 F. 2d 643.

No. 81-6823. Mino r  v . Texa s . Ct. App. Tex., Sth Sup. 
Jud. Dist. Certiorari denied. Reported below: 624 S. W. 
2d 702.

No. 81-6838. Hick s  v . Nix , Ward en , Iowa  State  Pen -
iten tia ry . C. A. 8th Cir. Certiorari denied. Reported 
below: 671 F. 2d 255.

No. 81-6849. Alvare z v . Wai nwri gh t . C. A. 11th 
Cir. Certiorari denied. Reported below: 677 F. 2d 116.

No. 81-6853. Staples  v . Isra el . C. A. 7th Cir. Cer-
tiorari denied.

No. 81-6858. Dani els  v . Maggi o , War den , Angol a  
State  Penit enti ary , et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 669 F. 2d 1075.

No. 81-6903. Har rell  v . Jago  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 698 F. 2d 1219.

No. 81-6904. Anonymous  v . O’Brien  et  al . C. A. 1st 
Cir. Certiorari denied.

No. 81-6948. Velas quez  v . Cuyl er  et  al . C. A. 3d 
Cir. Certiorari denied.

No. 81-6974. Weddle  v . Maryla nd . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 51 Md. App. 756.

No. 82-62. Davi s  Co . v . Unit ed  Furni ture  Work ers  
of  Ameri ca , AFL-CIO, et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 674 F. 2d 557.

No. 82-80. King  v . Kentu cky . Ct. App. Ky. Certio-
rari denied.

No. 82-141. Jacob o  Marti  & Sons , Inc . v . Nati on al  
Labo r  Relatio ns  Board . C. A. 3d Cir. Certiorari de-
nied. Reported below: 676 F. 2d 975.
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No. 82-152. Hall  v . Maryla nd . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 51 Md. App. 745.

No. 82-187. Lujan  v . United  States  Depa rtment  of  
the  Interior  et  al . C. A. 10th Cir. Certiorari denied. 
Reported below: 673 F. 2d 1165.

No. 82-204. Order s  et  al . v . Stotts  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 679 F. 2d 579.

No. 82-222. 1616 Remi no  Limi ted  Partn ersh ip v . 
Unit ed  States  Elevator  Corp . C. A. 4th Cir. Certio-
rari denied. Reported below: 681 F. 2d 816.

No. 82-237. Mont ana  ex  rel . Inta ke  Wate r  Co . v . 
Boar d  of  Natura l  Resou rces  and  Cons ervatio n  of  
Mont ana  et  al . Sup. Ct. Mont. Certiorari denied. Re-
ported below: 197 Mont. 482, 645 P. 2d 383.

No. 82-254. Hospitali ty  Motor  Inn , Inc . v . Natio nal  
Labo r  Relatio ns  Board . C. A. 6th Cir. Certiorari de-
nied. Reported below: 667 F. 2d 562.

No. 82-274. Penns ylva nia  et  al . v . Delawar e  Val -
ley  Citi zens ’ Cou nc il  for  Clean  Air  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 678 F. 2d 470.

No. 82-310. Skip py , Inc . v . CPC Intern ationa l , Inc . 
C. A. 4th Cir. Certiorari denied. Reported below: 674 F. 
2d 209.

No. 82-316. Costan tini , dba  United  Trave l  Servi ce  
et  al . v. Civi l  Aerona utic s  Boar d . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 679 F. 2d 896.

No. 82-350. Darv ille  et  al . v . Texa co , Inc ., et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 674 F. 
2d 443.

No. 82-359. Inup iat  Comm uni ty  of  the  Arc tic  Slope  
v. Unit ed  States . Ct. Cl. Certiorari denied. Reported 
below: 230 Ct. Cl. 647, 680 F. 2d 122.
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No. 82-363. Broth erho od  of  Teams ters  & Auto  
Truck  Driv ers , Loca l  70 v. Cali for ni a  Truc king  Ass n , 
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 
679 F. 2d 1275.

No. 82-364. Neumaier  v . Animal  Matter s  Heari ng  
Board . Cir. Ct. Montgomery County, Md. Certiorari 
denied.

No. 82-366. Louis iana  v . Walg amo tte . Sup. Ct. La. 
Certiorari denied. Reported below: 415 So. 2d 205.

No. 82-367. Miller , Trus tee  in  Bankr uptc y v . 
Haynes . C. A. 7th Cir. Certiorari denied. Reported 
below: 679 F. 2d 718.

No. 82-371. Beha r  v . Southea st  Bank  Trust  Co ., 
N.A., Person al  Repres entativ e  of  the  Estate  of  Be -
har . C. A. 11th Cir. Certiorari denied.

No. 82-373. Lazzar a  v . Plain tiff ’s  Legal  Comm ittee  
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
679 F. 2d 249.

No. 82-379. Coastal  Petroleum  Co . v . Mobi l  Oil  
Corp , et  al . C. A. 11th Cir. Certiorari denied. Re-
ported below: 671 F. 2d 419.

No. 82-382. Robi nson  v . Unit ed  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 675 F. 2d 774.

No. 82-385. O’Bannon , Secreta ry  of  Publi c  Wel -
far e  of  Penn syl va ni a , et  al . v . Shad is  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 685 F. 2d 824.

No. 82-387. Conr od  v . Jeep  Corp , et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 701 F. 2d 175.

No. 82-389. Leasur e  v . Conn or . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 688 F. 2d 819.

No. 82-390. Bailey  et  al . v . Bellotti , Attor ney  
General  of  Mass ach use tts , et  al . Sup. Jud. Ct. Mass.
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Certiorari denied. Reported below: 386 Mass. 367, 436 
N. E. 2d 139.

No. 82-394. Bella ssa i et  al . v . Mc Avoy  et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 703 F. 2d 558.

No. 82-395. Dill  et  al . v . Davi es  Nitr ate  Co . et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 676 F. 
2d 709.

No. 82-400. Kara pin ka  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied.

No. 82-403. Cou ga r  Busi ness  Owners  Ass n , et  al . v . 
Wash in gto n  et  al . Sup. Ct. Wash. Certiorari denied. 
Reported below: 97 Wash. 2d 466, 647 P. 2d 481.

No. 82-407. Katzm an  v . Penn syl va ni a . Super. Ct. 
Pa. Certiorari denied. Reported below: 297 Pa. Super. 
612, 442 A. 2d 336.

No. 82-408. Georg ia  Resid enti al  Finan ce  Author -
ity  et  al . v. Jeffr ies  et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 678 F. 2d 919.

No. 82-415. Robi nso n  v . Mago ver n  et  al . C. A. 3d 
Cir. Certiorari denied. Reported below: 688 F. 2d 824.

No. 82-419. Owens -Illinoi s , Inc . v . Willi ams  et  al .
C. A. 9th Cir. Certiorari denied. Reported below: 665 F. 
2d 918.

No. 82-433. Linma rk  Ass oc ia tes , Inc . v . Rober t  E. 
Lips chutz  Ass oc ia tes , Inc . C. A. 3d Cir. Certiorari de-
nied. Reported below: 688 F. 2d 824.

No. 82-436. Irwin  v . Alaba ma . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 415 So. 2d 1181.

No. 82-443. John so n  & Son  Erec tors  Co . v . Unit ed  
States . Ct. Cl. Certiorari denied. Reported below: 231 
Ct. Cl. 753.
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No. 82-457. Vie sten z  v. Fleming  Cos ., Inc . C. A. 
10th Cir. Certiorari denied. Reported below: 681 F. 2d 
699.

No. 82-464. Coleman  v . United  States . Ct. Cl. 
Certiorari denied. Reported below: 230 Ct. Cl. 923.

No. 82-484. Albaug h  v . Wood  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 679 F. 2d 883.

No. 82-487. Stulbac h  v . Uni ted  States  Patent  and  
Trad emar k  Offic e . C. C. P. A. Certiorari denied. Re-
ported below: 681 F. 2d 823.

No. 82-506. Safi r  v . Lewis , Secr etary  of  Tran spor -
tati on , et  al . C. A. D. C. Cir. Certiorari denied.

No. 82-522. Kovic v. United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 684 F. 2d 512.

No. 82-535. Fren ch  v . United  States . C. A. Sth Cir. 
Certiorari denied. Reported below: 683 F. 2d 1189.

No. 82-544. Tra yno r  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 685 F. 2d 449.

No. 82-547. Janss on  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 685 F. 2d 448.

No. 82-553. Scott  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 678 F. 2d 606.

No. 82-559. De Vito  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 56 N. Y. 2d 846, 438 
N. E. 2d 874.

No. 82-560. Kane lop oul os  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 683 F. 2d 871.

No. 82-562. Gibs on  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 675 F. 2d 825.

No. 82-569. Peder sen  et  ux . v . South  Willi ams por t  
Area  Scho ol  Distr ict  et  al . C. A. 3d Cir. Certiorari 
denied. Reported below: 677 F. 2d 312.
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No. 82-570. Hirs h v . Marti nda le -Hubb ell , Inc . 
C. A. 9th Cir. Certiorari denied. Reported below: 674 F. 
2d 1343.

No. 82-5010. Bizzar d  v . Unit ed  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 674 F. 2d 1382.

No. 82-5080. Gavin  v . Ander son , Ward en . C. A. 6th 
Cir. Certiorari denied. Reported below: 703 F. 2d 561.

No. 82-5092. Haddi x  v . Ohi o  Liquor  Contro l  Comm is -
sion . Sup. Ct. Ohio. Certiorari denied.

No. 82-5129. Vann  v . Hard in g . C. A. 2d Cir. Certio-
rari denied. Reported below: 698 F. 2d 301.

No. 82-5133. Pilch er  v . Unit ed  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 672 F. 2d 875.

No. 82-5139. Mucci v. Uni ted  State s ; and
No. 82-5181. Bendi s  v . Unite d  States . C. A. 9th Cir. 

Certiorari denied. Reported below: 681 F. 2d 561.

No. 82-5177. Celesti ne  v . Crown  Center  Hotel . 
C. A. Sth Cir. Certiorari denied. Reported below: 685 F. 
2d 438.

No. 82-5237. Murr  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 681 F. 2d 246.

No. 82-5284. Smok es  v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 827.

No. 82-5329. Mille r  v. Miller . Ct. App. Ohio, San-
dusky County. Certiorari denied.

No. 82-5333. Gumsey  v . Crawf ord . C. A. 6th Cir. 
Certiorari denied. Reported below: 679 F. 2d 666.

No. 82-5334. Aiken  v . Citi zens  & Sout hern  Bank  of  
Cob b Coun ty . Sup. Ct. Ga. Certiorari denied. Re-
ported below: 249 Ga. 481, 291 S. E. 2d 717.
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No. 82-5336. Patric k  et  ux . v . Uni ted  States . C. A. 
11th Cir. Certiorari denied. Reported below: 673 F. 2d 
1343.

No. 82-5342. Hayes  v . Cred it  Burea u  of  Georg ia , 
Inc . C. A. 4th Cir. Certiorari denied. Reported below: 
679 F. 2d 881.

No. 82-5343. Grah am  v . Mars ha ll . C. A. 6th Cir. 
Certiorari denied. Reported below: 701 F. 2d 177.

No. 82-5344. Malloy  v . Sulli van . Sup. Ct. Ala. 
Certiorari denied. Reported below: 415 So. 2d 1059.

No. 82-5345. Noone  v . Pettina to . Cir. Ct. Montgom-
ery County, Md. Certiorari denied.

No. 82-5349. Craft  v . Choat e  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 82-5351. Benar d  v . Cali for ni a . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 82-5357. Gran t  v . Orego n . Ct. App. Ore. Cer-
tiorari denied. Reported below: 55 Ore. App. 741, 643 P. 2d 
421.

No. 82-5359. Russ ell  v . Loui sia na . Sup. Ct. La. 
Certiorari denied. Reported below: 416 So. 2d 1283.

No. 82-5364. Roy ster  v . Federa l  Bureau  of  Inv es -
tigat ion  et  al . C. A. D. C. Cir. Certiorari denied.

No. 82-5365. Crom arti e  v . Mack  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 679 F. 2d 879.

No. 82-5367. Magg ar d  v . Wain wrig ht , Secreta ry , 
Flori da  Depa rtment  of  Corr ecti ons . Dist. Ct. App. 
Fla., 1st Dist. Certiorari denied. Reported below: 411 So. 
2d 200.

No. 82-5370. Willi ams  v . Bank  of  Nova  Scoti a . 
C. A. 3d Cir. Certiorari denied.
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No. 82-5377. Davis  v . Greer , War den , Menard  Cor -
recti onal  Center , et  al . C. A. 7th Cir. Certiorari de-
nied. Reported below: 675 F. 2d 141.

No. 82-5379. Lopes  v . Howard  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 822.

No. 82-5383. Walker  v . Arka nsa s . Sup. Ct. Ark. 
Certiorari denied. Reported below: 276 Ark. 434, 637 S. W. 
2d 528.

No. 82-5384. Nowels  v. Oreg on . Ct. App. Ore. Cer-
tiorari denied. Reported below: 56 Ore. App. 396, 643 P. 2d 
424.

No. 82-5385. Philli ps  v . Duc kwo rth , War den . 
C. A. 7th Cir. Certiorari denied. Reported below: 688 F. 
2d 841.

No. 82-5386. Resp res  v . Georgi a . Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 249 Ga. 731, 293 S. E. 2d 
319.

No. 82-5387. Medlin  v . Mann . Super. Ct. Alaska, 1st 
Jud. Dist. Certiorari denied.

No. 82-5389. Watso n  v. De Franc es . C. A. 11th Cir. 
Certiorari denied.

No. 82-5391. Wass on  v . Engle , Super inte ndent , 
Chi lli coth e Corr ecti onal  Inst itute . C. A. 6th Cir. 
Certiorari denied. Reported below: 703 F. 2d 569.

No. 82-5397. Abb itt  v . Jord an ; and Abb itt  v . Saie d .
C. A. 10th Cir. Certiorari denied.

No. 82-5400. Sanc hez  et  al . v . Egger , Comm iss ion er  
of  Inter na l  Revenu e . C. A. 9th Cir. Certiorari denied.

No. 82-5424. Groo ms  et  al . v. Duc kwo rth , Ward en , 
et  AL. C. A. 7th Cir. Certiorari denied. Reported below: 
685 F. 2d 435.



976 OCTOBER TERM, 1982

November 1, 1982 459 U. S.

No. 82-5439. Mc Cart y  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied.

No. 82-5451. Hall  v . Unit ed  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 688 F. 2d 849.

No. 82-5455. Yates  v . Medi cal  College  of  Penn sy l -
va nia  et  AL. C. A. 3d Cir. Certiorari denied. Reported 
below: 681 F. 2d 811.

No. 82-5477. Hamilton  v . Unit ed  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 684 F. 2d 380.

No. 82-5481. Lewis  v . Unite d  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 676 F. 2d 508.

No. 82-5485. Polan sky  v. Unit ed  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 691 F. 2d 491.

No. 81-1591. Chas e Manhatt an  Bank , N.A. v . 
Vish ipco  Line  et  al . C. A. 2d Cir. Motions of New York 
Clearing House Association and Federal Reserve Bank of 
New York for leave to file briefs as amici curiae granted. 
Certiorari denied. Justi ce  White  and Justi ce  Powell  
would grant certiorari. Reported below: 660 F. 2d 854.

No. 81-2249. Sumner , War den , San  Quenti n  Pris on  
v. Maxw ell . C. A. 9th Cir. Certiorari denied. Justi ce  
O’Connor  would grant certiorari. Reported below: 673 F. 
2d 1031.

No. 81-2273. Cami ni ta  v . Loui sia na . Sup. Ct. La. 
Certiorari denied. Justi ce  White  would grant certiorari. 
Reported below: 411 So. 2d 13.

No. 82-181. Peltzman  v . Federa l  Mari tim e  Commi s -
sion  et  al . C. A. D. C. Cir. Motion of petitioner for leave 
to proceed as a seaman granted. Certiorari denied.

No. 82-207. Easts id e  Mental  Health  Center , Inc . 
v. Will iam s . C. A. 11th Cir. Motion of respondent for 
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leave to proceed in forma pauperis granted. Certiorari de-
nied. Reported below: 669 F. 2d 671.

No. 81-2406. City  of  Polso n , Montana  v . Conf eder -
ated  Sali sh  and  Koote nai  Trib es  of  the  Flath ead  
Reser vati on , Mon tan a , et  al .; and

No. 82-22. Name n  et  al . v . Confeder ated  Sali sh  
and  Kootenai  Trib es  of  the  Flathea d  Reserva tion , 
Mon tan a , et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 665 F. 2d 951.

Justi ce  Rehnq uis t , with whom Justi ce  White  joins, 
dissenting.

In deciding these cases, the Court of Appeals for the Ninth 
Circuit held that (1) the historic Flathead Reservation was 
not terminated by an Act of Congress in 1904; (2) by virtue of 
the Treaty of Hell Gate the title to the bed and banks of the 
south half of Flathead Lake, a large inland lake in northwest-
ern Montana, was retained by the United States as trustee 
for respondent Tribes, rather than passing to the State of 
Montana at the time the latter was admitted to the Union; 
and (3) respondent Tribes have the authority to regulate the 
riparian rights of non-Indian owners of land abutting Flat- 
head Lake. In my opinion, the decision of the Court of Ap-
peals with respect to the “termination” issue was based on 
principles derived from cases such as Rosebud Sioux Tribe v. 
Kneip, 430 U. S. 584 (1977), DeCoteau v. District County 
Court, 420 U. S. 425 (1975), and Mattz v. Arnett, 412 U. S. 
481 (1973), and does not warrant review here. With respect 
to the “ownership” issue and the “regulatory” issue, as 
they were described by the Court of Appeals, however, I be-
lieve there is reason to think that the Court of Appeals incor-
rectly applied our decisions in Montana v. United States, 450 
U. S. 544 (1981), Oliphant v. Suquamish Indian Tribe, 435 
U. S. 191 (1978), and United States v. Wheeler, 435 U. S. 
313 (1978), and I would grant certiorari to review these 
determinations.
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The “ownership” issue. This requires deciding who owns 
the southern half of the bed and banks of Flathead Lake. 
The Court of Appeals relied on its own decision 40 years ago 
in Montana Power Co. v. Rochester, 127 F. 2d 189 (1942). 
Petitioners contended in the Court of Appeals that Rochester 
had been significantly undercut by our decision in Montana 
v. United States, supra, where we held that the treaty estab-
lishing the Crow Indian Reservation had not conveyed to the 
Indians beneficial ownership of the bed of the Big Hom River 
flowing through the Reservation. The Court of Appeals ad-
vanced several factual distinctions between the execution of 
the treaty in Montana and the execution of the Treaty of Hell 
Gate involved in these cases. But the Court of Appeals ap-
parently also disagreed with a portion of this Court’s reason-
ing in Montana. In its opinion, the Court of Appeals stated:

“The Montana Court emphasized that ‘Congress was, 
of course, aware of this presumption once it was estab-
lished by this Court.’ [Citation omitted.] There is no 
evidence, however, that the presumption against pre-
statehood federal grants of land under navigable waters 
had been established at the time the Hell Gate Treaty 
was negotiated and ratified. The earliest statement of 
the presumption appeared seven decades later. . . .” 
665 F. 2d 951, 961, n. 27 (1982).

While this may be a proper statement of the chronology, it 
would surely be as applicable to the Crow Treaty involved in 
Montana as to the Treaty of Hell Gate involved in this case.

It would appear that the Court of Appeals decision in 
Rochester, supra, was a dispute between a licensee under the 
Federal Power Commission which had built a dam at the out-
let of Flathead Lake and a non-Indian owner of patented 
land. But the Rochester court did not even purport to dis-
cuss the principle laid down in United States v. Holt State 
Bank, 270 U. S. 49 (1926), and reaffirmed in Montana, 
supra, that there is no conveyance of ownership where there 
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is nothing in a treaty “which even approaches a grant of 
rights in lands underlying navigable waters; nor anything 
evincing a purpose to depart from the established policy . . . 
of treating such lands as held for the benefit of the future 
State.” United States v. Holt State Bank, supra, at 58-59, 
quoted in Montana v. United States, supra, at 552-553.

While it may be understandable why the Court of Appeals 
treated its decision in Rochester as stare decisis in these 
cases, the same is obviously not true so far as this Court is 
concerned. Because after Montana there is substantial 
doubt as to whether the Court of Appeals reached the right 
conclusion on the “ownership” issue, I would grant certiorari 
to review its judgment on that point.

The “regulatory” issue. The Court of Appeals also de-
cided that a tribal ordinance regulating the riparian rights of 
owners of fee lands abutting Flathead Lake could be applied 
to non-Indian owners. The Court of Appeals saw, perhaps 
quite rightly, conflicting indications from our decisions in 
Montana v. United States, supra, Oliphant v. Suquamish 
Indian Tribe, supra, and United States v. Wheeler, supra, on 
the one hand, and Washington v. Confederated Tribes of Col-
ville Indian Reservation, 447 U. S. 134 (1980), on the other 
hand.

In Oliphant, supra, we acknowledged that Indian tribes 
retain elements of “quasi-sovereign” authority after ceding 
their lands to the United States, but went on to observe:

“The tribes’ retained powers are not such that they are 
limited only by specific restrictions in treaties or con-
gressional enactments. As the Court of Appeals recog-
nized, Indian tribes are prohibited from exercising both 
those powers of autonomous states that are expressly 
terminated by Congress and those powers 'inconsistent 
with their status. ’” 435 U. S., at 208.

In Wheeler, supra, we further observed that “[t]he areas in 
which such implicit divestiture of sovereignty has been held 
to have occured are those involving the relations between an
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Indian tribe and nonmembers of the tribe.” 435 U. S., 
at 326.

The Court of Appeals saw an inconsistency between these 
statements and the statement contained in Washington v. 
Confederated Tribes, supra, that “[t]ribal powers are not im-
plicitly divested by virtue of the tribe’s dependent status.” 
447 U. S., at 153. But the Court of Appeals also recognized 
that the most recently decided of these cases, Montana v. 
United States, supra, cited Wheeler with complete approval. 
In Montana, we went on to say:

“Thus, in addition to the power to punish tribal offend-
ers, the Indian tribes retain their inherent power to 
determine tribal membership, to regulate domestic rela-
tions among members, and to prescribe rules of inheri-
tance for members. [Citation omitted.] But exercise 
of tribal power beyond what is necessary to protect 
tribal self-government or to control internal relations is 
inconsistent with the dependent status of the tribes, and 
so cannot survive without express congressional delega-
tion. [Citations omitted.] Since regulation of hunting 
and fishing by nonmembers of a tribe on lands no longer 
owned by the tribe bears no clear relationship to tribal 
self-government or internal relations, the general princi-
ples of retained inherent sovereignty did not authorize 
the Crow Tribe to adopt Resolution No. 74-05.” 450 
U. S., at 564-565 (footnote omitted).

Nevertheless, the Court of Appeals felt that even under 
the more recently expressed doctrines reaffirmed in Mon-
tana, the ordinance regulating non-Indian lands abutting 
Flathead Lake was authorized because the southern half of 
the lake, in its view, was owned by the United States in trust 
for the Tribes. The correctness of that conclusion obviously 
depends upon the Court of Appeals’ resolution of the “owner-
ship” issue; if upon review of this latter determination we 
were to decide that the southern half of Flathead Lake 
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passed to the State of Montana under our decision in Mon-
tana v. United States, the Court of Appeals’ justification for 
its decision of the “regulatory” issue would likewise fail.

The “ownership” and “regulatory” issues present impor-
tant questions having ramifications throughout the many 
Western States within the jurisdiction of the Court of Ap-
peals for the Ninth Circuit. I would grant certiorari to re-
view that court’s decision of both issues.

No. 81-6813. Elledge  v . Florid a . Sup. Ct. Fla.;
No. 82-5317. Berry hill  v . Georgi a . Sup. Ct. Ga.;
No. 82-5348. Riley  v . Flori da . Sup. Ct. Fla.; and
No. 82-5373. Brown  v . Zan t , Supe rin tend ent , Geor -

gia  Dia gno sti c  and  Classi fic ation  Center . Super. Ct. 
Ga., Butts County. Certiorari denied. Reported below: 
No. 81-6813, 408 So. 2d 1021; No. 82-5317, 249 Ga. 442, 291 
S. E. 2d 685; No. 82-5348, 413 So. 2d 1173.

Justi ce  Brenn an  and Justi ce  Mars hall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

No. 82-393. Weste rn  Elect ri c  Co ., Inc . v . Hill  et  
al . C. A. 4th Cir. Certiorari denied. Justi ce  Powell  
would grant the petition for certiorari, vacate the judgment, 
and remand the case for further consideration in light of Gen-
eral Telephone Co. of Southwest v. Falcon, 457 U. S. 147 
(1982). Reported below: 672 F. 2d 381.

No. 82-399. Span -Deck , Inc . v . Fabc on , Inc ., et  al . 
C. A. Sth Cir. Certiorari denied. Justic e Blackm un  
took no part in the consideration or decision of this petition. 
Reported below: 667 F. 2d 1237.

No. 82-5083. Mc Dowell  v . Nort h  Dako ta . Sup. Ct. 
N. D. Certiorari denied. Justic e  Blac km un  would grant 
certiorari. Reported below: 312 N. W. 2d 301.
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No. 82-5328. Tho mas  v . Zant , Superi ntendent , 
Georgi a  Diagn ostic  and  Clas si fi ca tio n  Center . Su-
per. Ct. Ga., Butts County. Certiorari denied.

Justi ce  Mars ha ll , with whom Justi ce  Bren nan  joins, 
dissenting.

Adhering to my view that capital punishment is unconstitu-
tional in all circumstances, I would grant certiorari and va-
cate the death sentence on this basis alone. However, even 
if I believed that the death sentence could constitutionally be 
imposed under certain circumstances, I would grant cer-
tiorari and vacate the death sentence imposed here. The 
decision below is inconsistent with this Court’s decision in 
Godfrey n . Georgia, 446 U. S. 420 (1980).

At the sentencing proceeding which followed petitioner’s 
conviction of murder, the trial court instructed the jury, in 
the terms of the Georgia death penalty statute, that it could 
impose the death sentence if it found “that the offense of mur-
der for which the accused has been convicted was outra-
geously and wantonly vile, horrible and inhuman in that it 
involved torture and depravity of mind.” Ga. Code §27- 
2534.1(b)(7) (1978). The jury instruction did not in any way 
clarify or narrow the words of the statute.

The Court recognized in Godfrey that an instruction recit-
ing this statutory language does not provide a constitution-
ally adequate “restraint on the arbitrary and capricious inflic-
tion of the death sentence,” because it fails to “channel the 
sentencer’s discretion by ‘clear and objective standards’ that 
provide ‘specific and detailed guidance,’ and that ‘make ra-
tionally reviewable the process for imposing a sentence of 
death.’” 446 U. S., at 428 (plurality opinion) (footnotes 
omitted). Although the instruction in this case, like the in-
struction in Godfrey, did no more than restate the broad stat-
utory language, the Georgia Supreme Court affirmed peti-
tioner’s death sentence without requiring a new sentencing 
proceeding. In failing to require resentencing, the Georgia 
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Supreme Court disregarded the clear mandate of Godfrey. 
Although the state appellate court concluded, upon reviewing 
the trial record, that petitioner deserved the death sentence, 
the fact remains that the critical sentencing decision was left 
to “the uncontrolled discretion of a basically uninstructed 
jury,” id., at 429 (plurality opinion). See Newlon v. Mis-
souri, ante, at 888-889 (Mars ha ll , J., dissenting from de-
nial of certiorari); Brooks v. Georgia, 451 U. S. 921 (1981) 
(Mars hall , J., dissenting from denial of certiorari); Godfrey 
v. Georgia, supra, at 436-437 (Mar sha ll , J., concurring).
Rehearing Denied

No. 81-6606. Fra nc oi s  v . Flori da , 458 U. S. 1122; and
No. 82-120. Greyh ou nd  Lines , Inc . v . Tra ilway s , 

Inc ., et  al ., ante, p. 862. Petitions for rehearing denied.
No. 81-5243. Cotner  v . Okla hom a , 454 U. S. 1100. 

Motion for leave to file petition for rehearing denied.

November  2, 1982
Dismissal Under Rule 53

No. 82-243. Immig ratio n  and  Natur aliza tion  Serv -
ice  v. Perez  et  ux . C. A. 9th Cir. Certiorari dismissed 
under this Court’s Rule 53. Reported below: 643 F. 2d 640 
and 665 F. 2d 269.

Novemb er  8, 1982
Affirmed on Appeal

No. 82-284. Intern atio nal  Asso cia tion  of  Mach in -
ists  & Aerosp ace  Worker s  et  al . v . Federa l  Election  
Comm iss ion  et  al . Affirmed on appeal from C. A. D. C. 
Cir. Reported below: 220 U. S. App. D. C. 45, 678 F. 2d 
1092.
Appeals Dismissed

No. 82-290. Equ itab le  Lif e  Assura nce  Soci ety  of  
the  United  States  v . Financ e  Admin istr ation  of  the  
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City  of  New  York  et  al . Appeal from Ct. App. N. Y. 
dismissed for want of jurisdiction. Reported below: 54 
N. Y. 2d 533, 430 N. E. 2d 1290.

No. 82-293. North  Shore  Unive rsi ty  Hosp ita l  et  
al . v. New  York  State  Human  Rig hts  Appea l  Boar d  et  
al . Appeal from App. Div., Sup. Ct. N. Y., 2d Jud. Dept., 
dismissed for want of jurisdiction. Justi ce  Blac kmu n  
would dismiss the appeal for want of substantial federal ques-
tion. Justic e Steven s would note probable jurisdiction 
and set case for oral argument. Reported below: 82 App. 
Div. 2d 799, 439 N. Y. S. 2d 408.

No. 82-5488. Wayl and  v . Interna l  Revenue  Serv -
ice  et  al . Appeal from C. A. 1st Cir. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

Certiorari Grantedr—Reversed. (See No. 82-29, ante, p. 14.)

Miscellaneous Orders
No.----------- . Ross v. Woo da rd , Chair man , Nor th

Caroli na  Parole  Comm issio n . Motion to direct the Clerk 
to file the petition for writ of certiorari denied.

No. D-262. In  re  Disb arm ent  of  Auwa erter . Dis-
barment entered. [For earlier order herein, see 456 U. S. 
902.]

No. D-267. In  re  Dis bar men t  of  De Fazi o . Disbar-
ment entered. [For earlier order herein, see 456 U. S. 956.]

No. D-286. In  re  Dis bar men t  of  Nadler . Disbar-
ment entered. [For earlier order herein, see 458 U. S. 
1127.]

No. D-290. In  re  Dis bar men t  of  Spiro . Demetri M. 
Spiro, of Chicago, Ill., having requested to resign as a mem-
ber of the Bar of this Court, it is ordered that his name be 



ORDERS 985

459 U. S. November 8, 1982

stricken from the roll of attorneys admitted to practice before 
the Bar of this Court. The rule to show cause, heretofore 
issued on September 9, 1982 [458 U. S. 1128], is hereby 
discharged.

No. D-299. In  re  Dis bar men t  of  Olkon . It is ordered 
that Ellis Olkon, of St. Louis Park, Minn., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-300. In  re  Dis bar men t  of  Grub or . It is or-
dered that John M. Grubor, of Pittsburgh, Pa., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-301. In  re  Dis bar men t  of  Bon ni n . It is or-
dered that Robbin James Bonnin, of Amherst, Mich., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. D-302. In  re  Dis bar men t  of  Johns on . It is or-
dered that Richard Vernon Johnson, of Baltimore, Md., be 
suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.

No. 81-1618. Weyerhae user  Co . et  al . v . Lyma n  
Lamb  Co . et  al .; and

No. 81-1619. Georgi a -Paci fic  Corp . v . Lyman  Lamb  
Co. et  al . C. A. 5th Cir. [Certiorari granted, 456 U. S. 
971.] Motion of respondents for relief from compliance with 
Rule 28.1 granted. Justi ce  Whi te , Just ice  Powell , and 
Justic e  O’Connor  took no part in the consideration or deci-
sion of this motion.
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No. 81-1636. Flori da  v . Brady  et  al . Sup. Ct. Fla. 
[Certiorari granted, 456 U. S. 988.] The parties are di-
rected to file supplemental memoranda addressing the 
present posture of the cases in the state courts, the status of 
the charges against each respondent and how any change, if 
there be any change, affects the case pending in this Court. 
Oral argument in this case, presently scheduled for Decem-
ber 8,1982, is postponed and the case of District of Columbia 
Court of Appeals et al. v. Feldman et al., No. 81-1335 [cer-
tiorari granted, 458 U. S. 1105], is set for oral argument in its 
stead.

No. 82-171. Mari ne  Termi nals  Corp , et  al . v . 
Kelly , ante, p. 863. Motion of respondent for reimburse-
ment of costs denied.

No. 82-446. Dallas  Coun ty  Hospi tal  Dis tric t  v . 
Dallas  Asso cia tion  of  Comm uni ty  Organi zation s for  
Refor m  Now  et  al . C. A. 5th Cir. Motion of respondent 
Leon Gowans for leave to proceed in forma pauperis denied.

No. 82-667. Flori da  v . Zafr a . Dist. Ct. App. Fla., 3d 
Dist. Motion of petitioner to expedite consideration of the 
petition for writ of certiorari denied.
Certiorari Granted

No. 82-118. Crow n , Cork  & Seal  Co ., Inc . v . Park er . 
C. A. 4th Cir. Certiorari granted. Reported below: 677 F. 
2d 391.

No. 82-372. Federa l  Tra de  Commi ss ion  et  al . v . 
Grolier  Inc . C. A. D. C. Cir. Certiorari granted. Re-
ported below: 217 U. S. App. D. C. 47, 671 F. 2d 553.

No. 81-1859. Illinoi s  v . Lafa yette . App. Ct. Ill., 3d 
Dist. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Reported below: 99 Ill. 
App. 3d 830, 425 N. E. 2d 1383.

No. 82-492. Solem , Warden , South  Dako ta  State  
Peniten tiar y  v . Helm . C. A. 8th Cir. Motion of re-
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spondent for leave to proceed in forma pauperis and certio-
rari granted. Reported below: 684 F. 2d 582.

No. 82-271. Chard on  et  al . v . Fumer o  Soto  et  al . 
C. A. 1st Cir. Certiorari granted limited to Questions 1 and 
2 presented by the petition. Reported below: 681 F. 2d 42.

No. 82-354. Motor  Vehic le  Manuf actur ers  Asso ci -
atio n  of  the  Uni ted  State s , Inc ., et  al . v . State  Farm  
Mutu al  Automob ile  Ins ur an ce  Co . et  al .;

No. 82-355. Consume r  Alert  et  al . v . State  Farm  
Mutu al  Automob ile  Ins ur an ce  Co . et  al .; and

No. 82-398. United  States  Depar tment  of  Tran s -
porta tion  et  al . v. State  Farm  Mutual  Autom obi le  
Insu ran ce  Co . et  al . C. A. D. C. Cir. Motion of Auto-
motive Occupant Protective Association for leave to file a 
brief as amicus curiae granted. Certiorari granted, cases 
consolidated, and a total of one hour allotted for oral argu-
ment. Reported below: 220 U. S. App. D. C. 170, 680 F. 2d 
206.

No. 81-6908. Bar cla y  v . Flori da . Sup. Ct. Fla. Mo-
tion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 411 So. 2d 1310.
Certiorari Denied. (See also No. 82-5488, supra.)

No. 81-2199. Jam es  v . Texas . Ct. App. Tex., 5th Sup. 
Jud. Dist. Certiorari denied. Reported below: 629 S. W. 
2d 92.

No. 81-2221. Rutled ge  v . Small  Busi ness  Admi nis -
tration . C. A. 5th Cir. Certiorari denied. Reported 
below: 669 F. 2d 732.

No. 81-2243. Finc her  v . Georg ia . Ct. App. Ga. Cer-
tiorari denied. Reported below: 161 Ga. App. 556, 288 S. E. 
2d 643.

No. 81-2254. Gelvin  v . North  Dakota . Sup. Ct. 
N. D. Certiorari denied. Reported below: 318 N. W. 2d 
302.
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No. 81-2373. Gazi an o  v . Unit ed  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 688 F. 2d 825.

No. 81-5912. Wood  v. Utah . Sup. Ct. Utah. Certio-
rari denied. Reported below: 648 P. 2d 71.

No. 81-6882. Ephra im  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 679 F. 2d 902.

No. 82-94. Loca l  282, Intern ati onal  Brot her hoo d  
of  Team sters , Chauf feur s , War ehou semen  & Help -
ers  of  Amer ic a  v . Nationa l  Labo r  Relations  Boar d  et  
al .; and

No. 82-424. Frank  Mas ca li  Con str uc tio n  G.C.P. Co . 
et  al . v. Natio nal  Labo r  Relat ion s Boar d et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 697 F. 
2d 294.

No. 82-154. Brands tettern . Illin oi s . App. Ct. Ill., 
4th Dist. Certiorari denied. Reported below: 103 Ill. App. 
3d 259, 430 N. E. 2d 731.

No. 82-217. Stov er  et  al . v . Rau  et  al .;
No. 82-608. Crown  Cent er  Redevelopm ent  Corp , 

et  al . v. Stov er  et  al .;
No. 82-616. Johnson  et  al . v . Stov er  et  al .; and
No. 82-626. Rau  v . Stover  et  al . C. A. 8th Cir. Cer-

tiorari denied. Reported below: 680 F. 2d 1175.

No. 82-224. Amer ic an  Feder ati on  of  Gove rnm ent  
Employ ees , AFL-CIO, Loca l  3486 v. New  Jerse y  Air  
Nation al  Gua rd , 177th  Figh ter  Inter cep tor  Grou p, 
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
677 F. 2d 276.

No. 82-241. Mob  ay  Chemi cal  Corp , et  al . v . 
Gorsu ch , Admi ni str ator , Envir onment al  Protecti on  
Agen cy . C. A. 3d Cir. Certiorari denied. Reported 
below: 682 F. 2d 419.
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No. 82-270. United  Steelworkers  of  Ameri ca , 
AFL-CIO-CLC v. Erki ns  et  al . C. A. 11th Cir. Certio-
rari denied. Reported below: 663 F. 2d 1048.

No. 82-308. Delpr o  Co . v . Brot her hood  Rai lway  
Carm en  of  the  United  States  and  Can ad a , AFL-CIO, 
ET al . C. A. 3d Cir. Certiorari denied. Reported below: 
676 F. 2d 960.

No. 82-383. Fumer o  Soto  et  al . v . Char don  et  al . 
C. A. 1st Cir. Certiorari denied. Reported below: 681 F. 
2d 42.

No. 82-384. Stack  v . Capi tal -Gazette  Newsp ap ers , 
Inc . Ct. App. Md. Certiorari denied. Reported below: 
293 Md. 528, 445 A. 2d 1038.

No. 82-412. Amfac  Foods , Inc . v . Ore -Ida  Foods , Inc . 
C. A. 9th Cir. Certiorari denied. Reported below: 679 F. 
2d 896.

No. 82-426. Snell  et  ux . v . Unit ed  States . C. A. 
8th Cir. Certiorari denied. Reported below: 680 F. 2d 545.

No. 82-434. Nort her n Utiliti es , Inc . v . Kerr - 
Mc Gee  Corp , et  al . C. A. 10th Cir. Certiorari denied. 
Reported below: 673 F. 2d 323.

No. 82-439. Hardy  et  ux . v . Housi ng  Mana gemen t  
Co. et  al . Ct. App. Md. Certiorari denied. Reported 
below: 293 Md. 394, 444 A. 2d 457.

No. 82-441. Faulkner  v . Cali for ni a . Ct. App. Cal., 
5th App. Dist. Certiorari denied.

No. 82-442. Calvo  v . Los  Ange les  Unif ied  Schoo l  
Dis tri ct  et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 685 F. 2d 440.

No. 82-448. Creat ive  Envi ronm ents , Inc ., et  al . v . 
Estab rook  et  al . C. A. 1st Cir. Certiorari denied. Re-
ported below: 680 F. 2d 822.
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No. 82-456. Greenf ield  v . Calif orn ia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied.

No. 82-460. Dunni ng  v . Super ior  Court  of  Cali for -
nia , County  of  Con tra  Cos ta  (Dun nin g , Real  Par ty  in  
Inte res t ). Ct. App. Cal., 1st App. Dist. Certiorari 
denied.

No. 82-463. Mc Nea  et  al . v . Voinovi ch  et  al . Sup. 
Ct. Ohio. Certiorari denied. Reported below: 70 Ohio St. 
2d 117, 435 N. E. 2d 420.

No. 82-466. Curr y  v . State  Bar  of  Wis co ns in  et  al . 
C. A. 7th Cir. Certiorari denied.

No. 82-470. City  of  Los  Ange les  v . Soci eta  per  
Azion i de  Navi gazi one  Italia . Sup. Ct. Cal. Certiorari 
denied. Reported below: 31 Cal. 3d 446, 645 P. 2d 102.

No. 82-471. Jord an  et  al . v . Man eiki s . C. A. 7th Cir. 
Certiorari denied. Reported below: 678 F. 2d 720.

No. 82-474. Safe way  Store s , Inc . v . Dogher ra . 
C. A. 9th Cir. Certiorari denied. Reported below: 679 F. 
2d 1293.

No. 82-478. Recora  Co ., Inc . v . Tap eswi tch  Cor -
por ati on  of  Ameri ca . C. A. 7th Cir. Certiorari denied. 
Reported below: 681 F. 2d 821.

No. 82-510. Finc h  et  al . v . Oklahom a . Ct. Crim. 
App. Okla. Certiorari denied. Reported below: 644 P. 2d 
1378.

No. 82-515. Murp hy  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 826.

No. 82-539. Fib ergla ss  Speci alty  Co ., Inc . v . 
Bor -Son  Constr ucti on , Inc . C. A. 8th Cir. Certiorari 
denied. Reported below: 678 F. 2d 78.
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No. 82-558. Lucer ne  Pro du cts , Inc . v . Skil  Corp . 
C. A. 6th Cir. Certiorari denied. Reported below: 684 F. 
2d 346.

No. 82-590. Kurtz  v . Uni ted  States  on  Behalf  of  
Sma ll  Busi ness  Admi nis trati on . C. A. 3d Cir. Certio-
rari denied. Reported below: 688 F. 2d 827.

No. 82-591. Zero  et  al . v . United  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 689 F. 2d 238.

No. 82-602. Lawso n  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 682 F. 2d 480.

No. 82-606. Saa d  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 300.

No. 82-613. Perl  v . Uni ted  States . C. A. 8th Cir. 
Certiorari denied.

No. 82-615. Jersey  Sanitati on  Co ., Inc ., et  al . v . 
Uni ted  State s . C. A. 3d Cir. Certiorari denied. Re-
ported below: 688 F. 2d 826.

No. 82-627. Thom sen  et  al . v . Wester n  Electr ic  
Co., Inc ., et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 680 F. 2d 1263.

No. 82-5041. Wasil owski  v . Dietz , Chai rman , New  
Jerse y  State  Parole  Board , et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 681 F. 2d 811.

No. 82-5169. Johnson  v . Unit ed  States . C. A. 10th 
Cir. Certiorari denied.

No. 82-5216. Swain  et  al . v . Schwei ker , Secretar y  
of  Health  and  Human  Servi ces . C. A. 11th Cir. Cer-
tiorari denied. Reported below: 676 F. 2d 543.

No. 82-5223. Brown  v . War den , Grea t  Meado w  Cor -
recti ona l  Fac ility . C. A. 2d Cir. Certiorari denied. 
Reported below: 682 F. 2d 348.
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No. 82-5224. Bush  v . Uni ted  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 680 F. 2d 468.

No. 82-5229. Sulliv an  et  al . v . United  States  et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 680 F. 
2d 1131.

No. 82-5382. Hunsbe rger  v . Nebr ask a . Sup. Ct. 
Neb. Certiorari denied. Reported below: 211 Neb. 667, 
319 N. W. 2d 757.

No. 82-5388. Wirem an  v. Indiana . Sup. Ct. Ind. 
Certiorari denied. Reported below: 432 N. E. 2d 1343.

No. 82-5398. Tippett  v . Wyr ick , Warden , Mis so uri  
State  Peniten tiar y . C. A. 8th Cir. Certiorari denied. 
Reported below: 680 F. 2d 52.

No. 82-5401. Harr ell  v . Ingram , Ward en , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 679 F. 
2d 881.

No. 82-5403. Simp son  v. Wyr ick , Ward en , Miss our i 
State  Peniten tiar y . C. A. 8th Cir. Certiorari denied. 
Reported below: 685 F. 2d 438.

No. 82-5405. Mc Peek  et  al . v . Youn g , Unite d  States  
Dist ri ct  Judg e , et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 681 F. 2d 815.

No. 82-5407. Josh ua  v . Magg io , Warden , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 674 F. 
2d 376.

No. 82-5410. Mc Clan aha n v . Commu ni ty  Actio n  
Comm ittee  of  the  Lehi gh  Valley , Inc ., et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 688 F. 2d 822.

No. 82-5413. Heir ens  v . Housewr ight , Ward en . 
C. A. 7th Cir. Certiorari denied. Reported below: 688 F. 
2d 841.
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No. 82-5416. Smit h  v . Avanc e  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 683 F. 2d 415.

No. 82-5421. Dougla s  v . Smith . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 705 F. 2d 452.

No. 82-5422. Hous ton  v . Housewr ight , Comm is -
sio ner , Arka nsas  Depa rtment  of  Corr ectio ns . C. A. 
8th Cir. Certiorari denied. Reported below: 678 F. 2d 757.

No. 82-5425. Komor owsk i v . Colu mb ia  Gas  of  Ohio , 
Inc . Sup. Ct. Ohio. Certiorari denied.

No. 82-5430. Naylo r  v . Dix on  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 688 F. 2d 833.

No. 82-5435. Mon tgo mery  v . Estelle , Director , 
Texas  Depar tme nt  of  Corr ectio ns . C. A. 5th Cir. 
Certiorari denied.

No. 82-5436. Vipp erma n  v. Nevad a  Depa rtm ent  of  
Parole . C. A. 9th Cir. Certiorari denied. Reported 
below: 685 F. 2d 450.

No. 82-5437. Pelcza rsk i v . Gran t  et  al . C. A. 1st 
Cir. Certiorari denied.

No. 82-5447. Stova ll  v. Patter son  et  al . C. A. 7th 
Cir. Certiorari denied.

No. 82-5449. Miller  v . Cuyl er  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 823.

No. 82-5486. Buie  v . Marb le . C. A. 4th Cir. Certio-
rari denied. Reported below: 688 F. 2d 830.

No. 82-5499. Bertm an  v . Unite d  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 670 F. 2d 889.

No. 82-5502. Matthews  v . Unit ed  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 688 F. 2d 825.
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No. 82-5508. Broad way  v . Bogan , Ward en . C. A. 
5th Cir. Certiorari denied.

No. 82-5510. Hawki ns  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 681 F. 2d 1343.

No. 82-5532. Mc Neil  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 688 F. 2d 849.

No. 82-5535. Vicc arone  v. Unite d  States  Boar d  of  
Parole  et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 705 F. 2d 460.

No. 82-5536. Conyer s  v. Unit ed  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 688 F. 2d 835.

No. 82-5537. Austi n  v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 287.

No. 82-5545. Long  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 688 F. 2d 848.

No. 81-2103. Pennc o , Inc . v . Natio nal  Labo r  Rela -
tion s Boar d . C. A. 6th Cir. Certiorari denied. Re-
ported below: 684 F. 2d 340.

Just ice  Whi te , with whom Justi ce  Blackm un  and Jus -
tice  Rehnquis t  join, dissenting.

Section 8(a)(5) of the National Labor Relations Act, 61 
Stat. 140, 29 U. S. C. § 158(a)(5), makes an employer’s re-
fusal to collectively bargain with the representative of its em-
ployees an unfair labor practice. A union certified as the ex-
clusive representative of an employer’s workers enjoys an 
irrebuttable presumption that it has the loyalty of the major-
ity of an employer’s workers, and is thus the legal represent-
ative of the employer’s workers, for one year after certifica-
tion. Brooks v. NLRB, 348 U. S. 96, 98-104 (1954). Upon 
the expiration of that period, the presumption becomes a re-
buttable one, and an employer may then withdraw recogni-
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tion of the union and refuse to bargain with the union if it has 
a doubt, “reasonably grounded” and “based on objective con-
siderations,” that the union no longer has the support of a 
majority of the employer’s workers. See, e. g., Soule Glass 
& Glazing Co. v. NLRB, 652 F. 2d 1055, 1110 (CAI 1981); 
NLRB v. Windham Community Memorial Hospital, 577 F. 
2d 805, 811 (CA2 1978).

In this case, as in several others, the employer attempted 
to withdraw recognition from a union because the compo-
sition of the employer’s work force had significantly changed 
as a result of the employer’s hiring of permanent replace-
ments for striking workers. In such cases, the National 
Labor Relations Board has consistently relied on a presump-
tion that striker replacements support the union in the same 
ratio as those whom they have replaced. E. g., Windham 
Community Memorial Hospital, 230 N. L. R. B. 1070 (1977).

Several Circuits appear to presume that striker replace-
ments do not support the certified union, and refuse to en-
force NLRB decisions grounded on the Board’s contrary pre-
sumption. While these Circuits have to some extent pointed 
to specific facts of the cases before them in relying on a pre-
sumption antithetical to that of the Board, all three, the 
First, Soule Glass & Glazing Co. v. NLRB, supra, at 1110, 
the Fifth, NLRB v. Randle-Eastern Ambulance Service, 
Inc., 584 F. 2d 720, 728 (1978), and the Eighth, National Car 
Rental System, Inc. n . NLRB, 594 F. 2d 1203, 1206 (1979), 
seem to rely heavily on the statement, made by one commen-
tator, R. Gorman, Labor Law (1976), that “if a new hire 
agrees to serve as a replacement for a striker . . . , it is gen-
erally assumed that he does not support the union and that 
he ought not to be counted toward a union majority.” Id., 
at 112 (citing only Titan Metal Manufacturing Co., 135 
N. L. R. B. 196 (1962), a case that has neither been cited by 
the NLRB for the proposition Gorman states nor been ex-
pressly overruled).
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The Second Circuit has also had occasion to review a deci-
sion in which the NLRB has relied on its presumption. 
NLRB v. Windham Community Memorial Hospital, supra 
(NLRB suit to enforce its order in Windham Community 
Memorial Hospital, supra). It avoided the question of the 
validity of the NLRB’s presumption that replacement work-
ers supported the certified union in the same ratio as did the 
strikers. It did, however, clearly reject the presumption 
that “no replacement employee supports the Union,” describ-
ing it as “equally, if not more, assailable than the NLRB’s 
[presumption].” 577 F. 2d, at 813. The Second Circuit ulti-
mately decided that the employer’s withdrawal of recognition 
was unjustified, not because the NLRB’s presumption was 
valid, but because the employer did not present any evidence 
supporting a basis for its belief that the certified union no 
longer enjoyed the support of a majority of its workers.

The Sixth Circuit, in the decision below, rejected both the 
presumption that striker replacements do not support the 
union and the presumption that the striker replacements sup-
port the union in the same ratio that the strikers support the 
union. The Sixth Circuit held the employer’s withdrawal of 
recognition unlawful because the employer simply did not es-
tablish any basis, aside from an invalid presumption, for be-
lieving that the certified union was not the choice of the 
majority.

The questions of whether presumptions can properly be 
used to determine whether a union has the support of striker 
replacements, and whether replacements should be pre-
sumed to oppose the certified union or favor the certified 
union, have produced conflict among the Courts of Appeals 
and between the Courts of Appeals and the agency charged 
with enforcing the National Labor Relations Act. The ques-
tions are of obvious significance to national labor policy. The 
need for a uniform approach to these questions is equally 
obvious. I would grant certiorari to resolve this controversy.
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No. 81-2313. Aven ue  Book  Stor e v . City  of  Tall -
madge , Ohio . Ct. App. Ohio, Summit County. Certiorari 
denied.

Just ice  Whi te , with whom Just ice  Brenn an  and Jus -
tice  Mars hall  join, dissenting.

In a common-law public nuisance action instituted by the 
city of Tallmadge, Ohio, petitioner Avenue Book Store was 
found to have been selling obscene material. The trial court 
concluded that the operation of the bookstore constituted a 
public nuisance as “a danger to the public morals and to the 
community welfare.” The rear portion of petitioner’s book-
store, where the obscene material had been displayed and 
sold, was ordered permanently closed.

On appeal, the Ohio Court of Appeals upheld the injunction 
with some modifications. The injunction currently in effect 
provides:

“In abatement of the nuisance, defendant is enjoined 
from utilizing the rear section of the store for the exhi-
bition, display or sale of materials which display or de-
pict sexual conduct (activity) that is obscene as defined 
by R. C. 1907.01 and interpreted by the Ohio Supreme 
Court in State v. Burgun (1978), 56 Ohio St. 2d 354.” 
City of Tallmadge, Ohio v. Avenue Book Store, No. 
10038 (Ohio App., Summit County, Oct. 28, 1981) (unre-
ported); App. to Pet. for Cert. 47.

The Court of Appeals held that the injunction, as modified, 
did not constitute a prior restraint of protected communi-
cative material in violation of the First and Fourteenth 
Amendments because “no punishment will be imposed until it 
is proven that obscene material was indeed involved.” Id., 
at 48. Assuming the injunction was a prior restraint, the 
court held it was not an unconstitutional one because it did 
not “carry with it any of the dangers of a censorship system” 
against which the First Amendment protects. Id., at 49. 
Petitioner challenges both aspects of this holding.
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In Vance v. Universal Amusement Co., 445 U. S. 308 
(1980), this Court upheld a finding that a Texas public nui-
sance statute authorized an unconstitutional “prior restraint 
of indefinite duration on the exhibition of motion pictures 
without a final judicial determination of obscenity and with-
out any guarantee of prompt review of a preliminary finding 
of probable obscenity.” Id., at 309. Fatal to that statute 
were particular procedural infirmities of the Texas nuisance 
scheme whereby the subject of an abatement order or injunc-
tion “would be subject to contempt proceedings even if the 
film [was] ultimately found to be nonobscene.” Id., at 316.

The Court has never determined, however, whether abate-
ment orders, such as the one involved in the present case, 
will pass constitutional muster when they permanently enjoin 
the use of a business premises for the sale or display of ob-
scene material, but do not subject the owner to contempt 
sanctions unless there has been a judicial determination of 
obscenity. Various state courts have held that the exhi-
bition, display, or sale of obscene material may not be en-
joined unless there has been a prior judicial determination on 
the obscenity of the particular materials sought to be en-
joined regardless of the procedural safeguards employed. 
See, e. g., People ex rel. Busch v. Projection Room Theatre, 
17 Cal. 3d 42, 59, 550 P. 2d 600, 610 (exhibition or sale of 
magazines or films not specifically determined to be obscene 
may not be enjoined), cert, denied, 429 U. S. 922 (1976); 
State ex rel. Cahalan v. Diversified Theatrical Corp., 59 
Mich. App. 223, 242, 229 N. W. 2d 389, 398 (1975) (upholding 
one-year closure but rejecting permanent injunction on use of 
building for exhibition of lewd films—only films already ad-
judged obscene may be enjoined).

Other state courts have upheld such injunctions against a 
constitutional challenge. The present case is such a decision. 
See also State ex rel. Andrews v. Chateau X, Inc., 296 N. C. 
251, 250 S. E. 2d 603 (1979), vacated and remanded, 445 
U. S. 947 (1980), reaffirmed, 302 N. C. 321, 330, 275 S. E. 2d 
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443, 449 (1981) (upholding injunction against sale or exhi-
bition of obscene material because there is no possibility of 
punishment for sale or exhibition of nonobscene material); 
State ex rel. Kidwell v. U. S. Marketing, Inc., 102 Idaho 451, 
458, 631 P. 2d 622, 629 (1981) (one-year closure of business 
premises is not an unconstitutional prior restraint), appeal 
dism’d by stipulation of parties, 455 U. S. 1009 (1982).

The extent to which States may use nuisance statutes and 
common-law nuisance actions to control obscenity and the na-
ture of the procedural safeguards necessary to avoid constitu-
tional problems are important unsettled questions which this 
Court should address. Accordingly, I dissent from the de-
nial of certiorari.

No. 82-24. Federa l  Tra de  Commi ss ion  v . Fran cis  
Ford , Inc . C. A. 9th Cir. Certiorari denied. Justi ce  
Whi te  and Just ice  O’Con no r  would grant certiorari. Re-
ported below: 673 F. 2d 1008.

No. 82-130. Lawrenc e  et  al . v . Bauer  Publ is hin g  & 
Printi ng  Ltd . et  al . Sup. Ct. N. J. Certiorari denied. 
Reported below: 89 N. J. 451, 446 A. 2d 469.

Justi ce  Rehnqui st , dissenting.
Because of the New Jersey Supreme Court’s decision in 

this case, “[t]wo highly motivated senior citizens are left 
without redress for libelous publications holding them up to 
contempt and ridicule in the community in which they have 
lived for many years. This is the result of their sincere at-
tempt to participate in local government.” 89 N. J. 451, 446 
A. 2d 469 (1982) (Schreiber, J., dissenting). Because I think 
that the decision of the Supreme Court of New Jersey was 
based on an erroneous belief that the First and Fourteenth 
Amendments to the United States Constitution required it, 
notwithstanding society’s “pervasive and strong interest in 
preventing and redressing attacks upon reputation,” Rosen-
blatt v. Baer, 383 U. S. 75, 86 (1966), I dissent from the de-
nial of certiorari.
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Petitioners, Lawrence and Simpson, were officers of a citi-
zens group called Rahway Taxpayers Association. In 1974, 
the Association began a petition drive seeking a public ref-
erendum on plans to construct a new municipal firehouse. 
In late December 1974, petitions containing over 5,000 signa-
tures were submitted to the Rahway City Clerk. On Janu-
ary 9, 1975, the Rahway News-Record, a newspaper owned 
and operated by respondents, printed the following headline 
across the top of its front page: “City Attorney rules associa-
tion petitions improper; forgery charges may loom for Law-
rence, Simpson.” The accompanying article stated in perti-
nent part:

“In separate actions city attorney Alan Karcher ruled 
the petitions filed by the officials of the Rahway Taxpay-
ers Association are improper and attorney Theodore J. 
Romankow was asked to take action by city officials 
against association leaders because of ‘irregularities’ in 
the petitions.

“The Rahway News-Record learned Mr. Romankow 
was empowered to handle a case against Alonzo W. Law-
rence, president of the Association, and James Simpson, 
the group’s secretary-treasurer.

“The case would be based on charges that forgery was 
involved in the gathering of approximately 5,000 signa-
tures which the two men filed with the city clerk Robert 
W. Schrof on December 27, the News-Record was told.

“In connection with this the men would also be 
charged with false swearing of oaths and affidavits, it 
was asserted.” 89 N. J., at 456, 446 A. 2d, at 471.

In response to petitioners’ request that the News-Record re-
tract these allegations, the newspaper ran a second front-
page story on April 17, 1975. The headline read: “News- 
Record asked to retract article on firehouse battle.” Rather 
than give a retraction, the newspaper proceeded to reiterate 
and defend its earlier story claiming that the story was based 
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on information provided by “a source in the [city] administra-
tion.” Id., at 456, 446 A. 2d, at 471.

Petitioners brought this libel action, alleging they had been 
defamed by both of the stories. The trial court ruled that 
Simpson was not a public figure and allowed his case to go to 
the jury without instructions on New York Times Co. v. Sul-
livan, 376 U. S. 254 (1964), “actual malice.” The jury re-
turned a verdict for Simpson in the amount of $22,500. The 
trial court ruled that Lawrence was a public figure, and in the 
first instance ruled that there was insufficient evidence for 
Lawrence to get to the jury on the New York Times “actual 
malice” issue. Subsequently, the trial court reversed itself 
on the latter finding and granted Lawrence’s motion for a 
new trial. The New Jersey Supreme Court reversed, hold-
ing that both Simpson and Lawrence were “public figures” as 
defined by Gertz v. Robert Welch, Inc., 418 U. S. 323 (1974), 
and its progeny, and that “the evidence in the record is ‘con-
stitutionally insufficient’ to present a jury question of actual 
malice.” 89 N. J., at 468, 446 A. 2d, at 478.

In reaching its conclusion that no jury question was pre-
sented, the New Jersey court set out the “actual malice” 
standard as defined by this Court in New York Times Co. v. 
Sullivan, supra, and succeeding cases. The court prefaced 
its discussion of the facts by saying: “In light of this stringent 
standard we have carefully examined the record below to 
determine whether the evidence at trial was sufficient to 
present a jury question as to actual malice. That examina-
tion reveals that there was insufficient evidence of actual 
malice toward either plaintiff.” 89 N. J., at 467, 469 A. 2d, 
at 477.

The court then proceeded to review the facts of the case de 
novo. The testimony indicated that the newspaper’s sole 
source for the first story was Joseph Hartnett, a recent ap-
pointee as City Business Administrator. Hartnett had no 
official duties in connection with the filing of the petitions. 
Hartnett testified that he had informed an editor and re-
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porter for the News-Record that there was an investigation 
concerning some signatures on the petitions, but he main-
tained repeatedly that he had never linked petitioners with 
the investigation. Hartnett further stated that the forgery 
claims concerned such instances as a husband signing a peti-
tion for his wife or vice versa and that the false swearing 
claims concerned the formalities of the affidavits submitted 
by the persons circulating the petitions. The News-Record 
editor and reporter testified that the information given by 
Hartnett was identical to that printed in its news stories, 
i. e., that petitioners were under investigation for forgery 
and false swearing.

On the basis of its de novo review of these facts, the New 
Jersey court said:

“Here, defendants honestly believed that the concededly 
misleading statements published in the two articles were 
true. Their misconceptions arose primarily from their 
conversation with Hartnett in which he told them that 
the petitions were under investigation for possible evi-
dence of false swearing and forgery. . . . Neither ‘errors 
of interpretation of judgment’ nor ‘misconceptions’ are 
sufficient to create a jury issue of actual malice under the 
New York Times standard. See Time, Inc. v. Pape, 401 
U. S. 279, 290 [1971] .... There is not ‘clear and con-
vincing’ evidence that defendants knew that the defama-
tory publications were false, or that they actually 
doubted their accuracy. [Citation omitted.] Rather, 
. . . defendants published a careless and perhaps irre-
sponsible account of the information received concerning 
the scope of the City Attorney’s investigation. But the 
evidence in the record is ‘constitutionally insufficient’ to 
present a jury question of actual malice. See New York 
Times [Co. v. Sullivan, 376 U. S., at 288].” Id., at 
467-468, 446 A. 2d, at 477-478.

My cursory examination of New Jersey precedents suggests 
to me that New Jersey follows the rule adhered to in almost 
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all of the States with respect to the ruling of a trial court on a 
motion for directed verdict. “[T]he trial court cannot weigh 
the evidence but must accept as true all evidence which sup-
ports the view of the party against whom the motion is made 
and must give him the benefit of all legitimate inferences 
which are to be drawn therefrom in his favor.” Wilson v. 
Savino, 10 N. J. 11, 18, 89 A. 2d 399, 402-403 (1952). In re-
viewing a jury verdict on appeal, the New Jersey courts have 
held that “it is equally well settled that the court may not set 
aside a verdict merely because in its opinion the jury upon 
the evidence might well have found otherwise. The appel-
late tribunal cannot invade the constitutional office of the 
jury; it may not merely weigh the evidence where it is fairly 
susceptible of divergent inferences and substitute its own 
judgment for that of the jury.” Brendel v. Public Service 
Electric and Gas Co., 28 N. J. Super. 500, 511, 101 A. 2d 56, 
61-62 (1953). It seems to me inescapable that the New Jer-
sey Supreme Court in this case felt bound by some invisible 
radiations from New York Times Co. v. Sullivan to reweigh 
for itself the credibility of interested witnesses who might 
have been wholly disbelieved by a jury. The above quota-
tion from the New Jersey court’s opinion indicates that it felt 
required to credit the testimony of the defendant’s witnesses, 
all of whom were interested in the outcome of the lawsuit.

That there are no such “invisible radiations” from New 
York Times Co. v. Sullivan is established by our decision in 
Hutchinson v. Proxmire, 443 U. S. Ill (1979). There we 
said that “[tjhe proof of ‘actual malice’ calls a defendant’s 
state of mind into question . . . and does not readily lend it-
self to summary disposition.” Id., at 120, n. 9. This view 
was stated another way in St. Amant v. Thompson, 390 
U. S. 727 (1968):

“The defendant in a defamation action . . . cannot, 
however, automatically insure a favorable verdict by tes-
tifying that he published with a belief that the state-
ments were true. The finder of fact must determine



1004 OCTOBER TERM, 1982

459 U. S.November 8, 1982

whether the publication was indeed made in good faith.” 
Id., at 732.

Although post-Aew York Times Co. v. Sullivan decisions 
from this Court therefore confirm the principle that the jury 
is to be the judge of the credibility of the witnesses in libel 
cases as in other lawsuits, it seems clear that the Supreme 
Court of New Jersey did not follow this principle. There 
were sharp conflicts in the testimony respecting crucial 
events in the lawsuit. Hartnett, the City Business Adminis-
trator, testified he did not tell the News-Record that peti-
tioners were under investigation. If he is to be believed, 
then the News-Record, which asserted that Hartnett was 
their only source, had no basis for stating that petitioners 
were targets of such an investigation and implying that peti-
tioners were guilty of forgery and false swearing. That the 
newspaper’s editor testified that he “believed” that the sto-
ries were true may give the jury additional basis for finding 
for the defendant, but his testimony does not require any 
such result as a matter of federal law. The jury as a matter 
of federal law is at liberty to totally disbelieve him, or to find 
that his belief was not reasonably justified. St. Amant v. 
Thompson, supra.

Repeated citations in the opinion of the Supreme Court of 
New Jersey to this Court’s decisions following New York 
Times Co. v. Sullivan satisfy me that the court is under the 
impression that as a matter of federal constitutional law it is 
required to reweigh testimony and reassess the credibility of 
witnesses in a trial for libel or slander. At the very least, we 
have jurisdiction on the basis set forth in Zacchini v. 
Scripps-Howard Broadcasting Co., 433 U. S. 562, 568 (1977), 
and I would exercise that jurisdiction by granting the peti-
tion for certiorari.

No. 82-280. Sylv ai n v . Hend erso n , Execu trix . 
Sup. Ct. N. H. Motion of petitioner for leave to add party 
as respondent denied. Certiorari denied.
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No. 82-145. Smit h  v . Gon zal es  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 670 F. 2d 522.

Just ice  Whi te , dissenting.
The respondent police officer Lane went to the local Dis-

trict Attorney’s office with petitioner Smith’s minor daugh-
ter, who averred that she had had sexual relations with her 
father. After hearing her story, an Assistant District Attor-
ney swore out an affidavit and procured an arrest warrant 
from a judge. Lane, acting pursuant to the warrant, then 
arrested Smith on incest charges. After being tried and ac-
quitted of these charges, Smith filed a 42 U. S. C. §1983 
damages action for deprivation of his constitutional rights, al-
leging, inter alia, that Lane’s involvement in his arrest was 
malicious, harassing, and in bad faith.1 After a trial, a jury 
returned a verdict in favor of Lane.

On appeal, the Court of Appeals held that the claim relat-
ing to the incest charges never should have gone to trial, but 
rather should have been dismissed. Assuming, arguendo, 
that Lane had, as alleged, acted maliciously by withholding 
evidence of Smith’s innocence from the Assistant District At-
torney who obtained the arrest warrant,* 2 the court found 
that the officer was nevertheless insulated from § 1983 liabil-
ity, because “if the facts supporting an arrest are put before 
an intermediary such as a magistrate or grand jury, the in-
termediary’s decision to issue a warrant or return an indict-
ment breaks the causal chain . . . .” 670 F. 2d 522, 526 (CA5 
1982).

‘Smith’s complaint also alleged that unconstitutional conduct of Lane 
caused him to be damaged in a number of other ways that I need not detail 
here.

2 In his brief in opposition to certiorari, Lane argues at length that there 
was no evidence that he withheld any evidence or acted improperly in any 
manner. I do not reach this question. Had the Fifth Circuit rested its 
holding on this basis, this would be a different case. But the court did not 
do so; it was willing to at least assume that there was sufficient evidence 
that Lane’s actions were wrongful.
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The Fifth Circuit thus held that an officer cannot be liable 
even if, by wrongful means, he taints the independent judg-
ment of the grand jury, magistrate, prosecutor, or other 
intermediary. This holding appears to conflict with state-
ments of the courts in Smiddy v. Varney, 665 F. 2d 261 (CA9 
1981), cert, denied, ante, p. 829; Ames v. United States, 600 
F. 2d 183 (CA8 1979); and Dellums v. Powell, 184 U. S. App. 
D. C. 275, 566 F. 2d 167 (1977), cert, denied, 438 U. S. 916 
(1978). The Ninth Circuit determined in Smiddy that an 
intermediary’s independent decision breaks the causal chain 
and insulates the arresting officer from future liability if, but 
only if, the officer does not color the intermediary’s independ-
ent judgment by, for example, exerting pressure or present-
ing false evidence. 665 F. 2d, at 266-267. The District of 
Columbia Circuit indicated in Dellums that pressure, undue 
influence, or knowing misstatements by the police could 
rebut the presumption of independent judgment by United 
States Attorneys and extend the “chain of causation.” 184 
U. S. App. D. C., at 300-301, 566 F. 2d, at 192-193. Like-
wise, the Eighth Circuit in Ames stated that “the presenta-
tion of false evidence or the withholding of evidence” might 
preclude an immunization of officers from tort liability. 600 
F. 2d, at 185. See also Restatement (Second) of Torts § 653 
(1977); W. Prosser, Law of Torts 836-837 (4th ed. 1971).

The differing approaches to the causation problem are typi-
fied by three contrasting opinions in Rodriguez v. Ritchey, 
556 F. 2d 1185 (CA5 1977) (en banc), cert, denied, 434 U. S. 
1047 (1978), which the court below in the present case pur-
ported to follow. The six plurality judges in Rodriguez rea-
soned that the defendant officers could not be liable for a 
wrongful arrest because an indictment by a properly consti-
tuted grand jury “conclusively” determined the existence of 
probable cause. 556 F. 2d, at 1191 (opinion of Tjoflat, J.). 
Two specially concurring judges indicated that the plurality’s 
rule might not be applicable should an officer “maliciously or 
in bad faith seek to obtain an indictment from a grand jury.” 
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Id., at 1195 (opinion of Hill, J.). Six dissenting judges felt 
that even an officer acting in subjective good faith in procur-
ing an indictment could still be liable if his conduct was not 
within the “‘bounds of reason.”’ Id., at 1207 (opinion of 
Goldberg, J.) (quoting Wood v. Strickland, 420 U. S. 308, 
321 (1975)).

Section 1983 actions for wrongful arrest and prosecution 
are frequently brought against police officers. The causa-
tion issue will be important, if not dispositive, in many of 
these cases. I would grant certiorari to resolve this signifi-
cant, recurring question that has divided the lower courts.

No. 82-277. Schw imm er , dba  Supe rso nic  Electr on -
ics  Co. v. Sony  Cor por ati on  of  Amer ic a ; and

No. 82-362. Venture  Techn ology , Inc . v . Natio nal  
Fuel  Gas  Dis tri buti on  Corp , et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: No. 82-277, 677 F. 2d 946; 
No. 82-362, 685 F. 2d 41.

Justi ce  White , dissenting.
The Court’s refusal to review these cases is doubly 

inexplicable: they pose two substantial issues on which the 
lower courts are divided.

In both cases, juries found that respondents had conspired 
to impose a restraint of trade in violation of § 1 of the Sher-
man Act, 15 U. S. C. § 1. In Schwimmer v. Sony Corp, of 
America, 677 F. 2d 946 (CA2 1982), it was alleged that Sony, 
in conspiracy with certain retailers, terminated Schwimmer’s 
dealership because it had sold Sony products to other dealers 
at lower than normal prices. In Venture Technology, Inc. v. 
National Fuel Gas Distribution Corp., 685 F. 2d 41 (CA2 
1982), the complaint was that respondent National Fuel Gas 
had conspired to prevent Venture Technology from entering 
the western New York gas production business. There was 
no direct evidence of conspiracy in either case; rather, the 
petitioners’ cases were based on the respondents refusal to 
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deal with petitioners after receiving complaints from other 
companies.

On appeal, different panels of the Second Circuit reversed, 
holding that the evidence was insufficient as a matter of law 
to permit a jury to find that respondents had conspired. Re-
lying on an earlier Second Circuit decision, H. L. Moore Drug 
Exchange v. Eli Lilly & Co., 662 F. 2d 935, 941 (1981), cert, 
denied, ante, p. 880, both panels stated that “[e]ven where a 
termination follows the receipt of complaints from whole-
salers or agents, there is no basis for inferring the existence 
of concerted action, absent some other evidence of a tacit un-
derstanding or agreement with them.” Schwimmer, supra, 
at 953; Venture Technology, supra, at 45. This view of the 
evidence necessary to create a jury question under the Sher-
man Act is shared by the Third Circuit. Edward J. Sweeney 
& Sons, Inc. v. Texaco, Inc., 637 F. 2d 105 (1980), cert, de-
nied, 451 U. S. 911 (1981). The Seventh and the Eight 
Circuits, however, clearly reject this position. Spray-Rite 
Service Corp. v. Monsanto Co., 684 F. 2d 1226, 1238-1239 
(CA7 1982); Battle v. Lubrizol Corp., 673 F. 2d 984 (CAS 
1982).1 Because illegal conspiracies can rarely be proved 
through evidence of explicit agreement, but must usually be 
established through inferences from the conduct of the al-
leged conspirators, this disagreement in the Circuits over the 
nature of proof required is especially significant.

This first conflict is parlayed by a second concerning the 
portion of the evidence a court is to consider in ruling upon a * 

’The opinion for the Seventh Circuit in Spray-Rite Service Corp. 
v. Monsanto Co., 684 F. 2d, at 1238-1239, makes the conflict unmistakable:

“We believe . . . that proof of termination following competitor com-
plaints is sufficient to support an inference of concerted action. In Battle 
v. Lubrizol Corp., 673 F. 2d 984 (8th Cir. 1982), the Eighth Circuit de-
clined to follow Sweeney and held that ‘proof of a dealer’s complaints to the 
manufacturer about a competitor dealer’s price cutting and the manufac-
turer’s action in response to such complaints would be sufficient to raise an 
inference of concerted action.’ Id., at 991 (emphasis in original). We 
agree” (footnote omitted).
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motion for judgment notwithstanding the verdict. These 
cases indicate that it is the Second Circuit’s practice to exam-
ine all of the evidence in a manner most favorable to the non-
moving party.2 This is also the position of at least the Fifth 
and Seventh Circuits. Boeing Co. v. Shipman, 411 F. 2d 
365, 374-375 (CA5 1969); Panter v. Marshall Field & Co., 
646 F. 2d 271, 281-282 (CA7 1981). In the Eighth Circuit, 
however, it appears that only evidence which supports the 
verdict winner is to be considered. Simpson v. Skelly Oil 
Co., 371 F. 2d 563 (1967). The First and Third Circuits fol-
low a middle ground: the reviewing court may consider un-
contradicted, unimpeached evidence from disinterested wit-
nesses. Layne v. Vinzant, 657 F. 2d 468, 472 (CAI 1981); 
Inventive Music Ltd. v. Cohen, 617 F. 2d 29, 33 (CA3 1980). 
Thus, the Federal Courts of Appeals follow three different 
approaches to determining whether evidence is sufficient to 
create a jury issue. See 9 C. Wright & A. Miller, Federal 
Practice and Procedure §2529, p. 572 (1971). Because the 
scope of review will often be influential, if not dispositive, 
of a motion for judgment n.o.v., this disagreement among 
the Federal Courts of Appeals is of far more than academic 
interest.

For both these reasons, I would grant the petitions for 
certiorari.

No. 82-365. Love , Warden , et  al . v . Stac y . C. A. 
6th Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 679 
F. 2d 1209.

No. 82-396. Twin  City  Spor tserv ice , Inc ., et  al . v . 
Char les  0. Finl ey  & Co., Inc ., et  al . C. A. 9th Cir.

2 In Schwimmer, the court noted: “ ‘If, however, after viewing all the 
evidence most favorably to plaintiff, we cannot say that the jury could rea-
sonably have returned the verdict in his favor, our duty is to reverse the 
judgment below.’” 677 F. 2d, at 952, quoting H. L. Moore Drug Ex-
change v. Eli Lilly & Co., 662 F. 2d 935, 941 (CA2 1981) (emphasis added), 
cert, denied, ante, p. 880.
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Certiorari denied. Justi ce  Steve ns  took no part in the 
consideration or decision of this petition. Reported below: 
676 F. 2d 1291.

No. 82-444. Grei tzer  & Locks  et  al . v . Joh ns - 
Manv ille  Corp , et  al . C. A. 4th Cir. Motion of re-
spondents to defer consideration of the petition for writ of 
certiorari denied. Certiorari denied. Justi ce  Bren na n  
took no part in the consideration or decision of this motion 
and this petition. Reported below: 681 F. 2d 813.

No. 82-453. Franc is  Oil  & Gas , Inc ., et  al . v . Exxo n  
Corp , et  al . Temp. Emerg. Ct. App. Motions of Inde-
pendent Petroleum Association of America et al. and Texas 
Independent Producers Legal Action Association et al. for 
leave to file briefs as amici curiae granted. Certiorari de-
nied. Reported below: 687 F. 2d 484.

No. 82-5053. Mc Callum  v . Unit ed  States . C. A. 4th 
Cir. Certiorari denied. Justi ce  Powell  took no part in 
the consideration or decision of this petition. Reported 
below: 677 F. 2d 1024.

No. 82-5315. Joh n  BB et  al . v . New  York . Ct. App. 
N. Y. Certiorari denied. Justi ce  White  would grant cer-
tiorari. Reported below: 56 N. Y. 2d 482, 438 N. E. 2d 864.

Rehearing Denied
No. 81-2392. Philli ps  Petro leum  Co . v . Sau ced o , 

ante, p. 839;
No. 81-6766. Sudr ans ki  v. Veter ans  Admi nis tra -

tion , ante, p. 845;
No. 81-6836. Wade  v . United  States , ante, p. 848;
No. 81-6854. Davis  v . Georgi a , ante, p. 891; and
No. 81-6931. Boles  v . Guilf ord  Techn ica l  Insti -

tute , ante, p. 852. Petitions for rehearing denied.
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No. 81-6979. Shap iro  v . United  States  Veteran s  
Admi nis tra tion , ante, p. 855;

No. 82-318. Stroom  v . Carter , ante, p. 866;
No. 82-5006. Borrel li  v . Cuyl er  et  al ., ante, p. 866;
No. 82-5076. Borr elli  v . Cicc itto  et  al ., ante, p. 870;
No. 82-5166. In  re  Hoov er , ante, p. 818; and
No. 82-5326. In  re  Barney , ante, p. 818. Petitions for 

rehearing denied.
Novemb er  15, 1982

Appeals Dismissed
No. 82-149. Black  Cons tructio n  Corp . v . Ags alu d , 

Dir ector  of  the  Depa rtment  of  Labo r  and  Indu str ia l  
Relat ion s  of  Hawai i, et  al . Appeal from Sup. Ct. Haw. 
dismissed for want of substantial federal question. Re-
ported below: 64 Haw. 274, 639 P. 2d 1088.

No. 82-482. Hamilton  et  al . v . Vir gin ia . Appeal 
from Sup. Ct. Va. dismissed for want of substantial federal 
question.

No. 82-5433. Cavan augh , dba  Tot  College  v . Colo -
ra do  Depa rtm ent  of  Socia l  Servic es . Appeal from 
Sup. Ct. Colo, dismissed for want of substantial federal ques-
tion. Reported below: 644 P. 2d 1.

No. 82-519. Counihan , Tempo ra ry  Admi nis trato r , 
et  al . v. Depa rtment  of  Trans port ati on  of  Georgi a  et  
al . Appeal from Ct. App. Ga. dismissed for want of juris-
diction. Justi ce  Blac kmu n  and Justi ce  O’Conn or  would 
dismiss the appeal for want of a properly presented federal 
question. Reported below: 162 Ga. App. 374, 290 S. E. 2d 
514.

No. 82-592. Fould s v . Penns ylva nia . Appeal from 
Super. Ct. Pa. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 297 
Pa. Super. 523, 441 A. 2d 452.
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Certiorari Dismissed
No. 81-1055. Poy thres s , Secretar y of  State  of  

Georg ia , et  al . v . Dun ca n  et  al . C. A. 11th Cir. [Cer-
tiorari granted, 455 U. S. 937.] Writ of certiorari dismissed 
as improvidently granted.
Miscellaneous Orders

No. A-392. Alba no  et  al . v . United  State s . C. A. 
11th Cir. Application for stay, addressed to Justi ce  Bren -
nan  and referred to the Court, denied.

No. A-402 (82-711). Railwa y Labo r  Exec utiv es ’ 
Ass n . v . Southe aster n  Pennsylva nia  Tran sp orta tion  
Authority . Sp. Ct. R. R. R. A. Application for stay, ad-
dressed to Just ice  Bren na n  and referred to the Court, 
denied.

No. 8, Orig. Arizo na  v . Cali for ni a  et  al . Motion of 
Quechan Tribe for modification of the order granting divided 
argument denied. Just ice  Mars hall  took no part in the 
consideration or decision of this motion. [For earlier order 
herein, see, e. g., ante, p. 940.]

No. 81-89. Zan t , War den  v . Stephens . C. A. 5th 
Cir. [Certiorari granted, 454 U. S. 814; question certified, 
456 U. S. 410.] The parties are invited to file within 30 days 
supplemental memoranda addressing the opinion of the 
Supreme Court of Georgia, Case No. 38763, decided October 
27,1982 [250 Ga. 97, 297 S. E. 2d 1], and its effect on the case 
pending before this Court.

No. 81-1114. Illinoi s  v . Abbot t  & Assoc iate s , Inc ., 
et  al . C. A. 7th Cir. [Certiorari granted, 455 U. S. 1015.] 
Motion of respondents for divided argument denied.

No. 81-1284. Eic ke  v . Eick e . Ct. App. La., 3d Cir. 
[Certiorari granted, 456 U. S. 970.] Motion of Martin S. 
Sanders, Jr., Esquire, to permit Martin S. Sanders III, 
Esquire, to present oral argument pro hac vice on behalf of 
respondent granted.
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No. 81-1476. United  States  v . Rodger s  et  al .; and 
Unit ed  States  v . Ingr am  et  al . C. A. 5th Cir. [Certio-
rari granted, 456 U. S. 904.] Motion of respondents for di-
vided argument granted.

No. 81-1756. Lehr  v . Rober tson  et  al . Ct. App. 
N. Y. [Probable jurisdiction postponed, 456 U. S. 970.] 
Motion of New York for leave to file an out-of-time motion for 
divided argument denied.

No. 81-2150. Jim  Mc Neff , Inc . v . Todd  et  al . C. A. 
9th Cir. [Certiorari granted, 458 U. S. 1120.] Motions of 
American Federation of Labor and Congress of Industrial 
Organizations et al. and Carpenters Trust Funds of Southern 
California et al. for leave to file briefs as amici curiae 
granted.

No. 81-2169. Haring , Lieut enan t , Arli ngt on  
Coun ty  Polic e  Depar tmen t , et  al . v . Pros ise . C. A. 
4th Cir. [Certiorari granted, ante, p. 904.] Motion of re-
spondent for leave to proceed further herein informa paupe-
ris granted.

No. 81-2245. Neva da  v . Unit ed  States  et  al .;
No. 81-2276. Truc kee -Car son  Irr igat ion  Distri ct  v . 

Uni ted  States  et  al .; and
No. 82-38. Pyra mid  Lake  Paiute  Tri be  of  Indi ans  v . 

Truc kee -Carson  Irri gati on  Dis tri ct  et  al . C. A. 9th 
Cir. [Certiorari granted, ante, p. 904.] Motion of petition-
ers for divided argument granted.

No. 82-791. Teach ers  Ins ur an ce  & Ann uit y  Ass n , 
et  al . v. Spir t  et  al . C. A. 2d Cir. Motion of petitioners 
to expedite consideration of the petition for writ of certiorari 
denied.

No. 82-5612. In  re  Seitu ; and
No. 82-5616. In  re  John son . Petitions for writs of ha-

beas corpus denied.
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Certiorari Granted
No. 82-276. Dirk s  v . Securi ties  and  Exchange  Com -

mi ssi on . C. A. D. C. Cir. Certiorari granted. Reported 
below: 220 U. S. App. D. C. 309, 681 F. 2d 824.

No. 82-331. New  Mexic o  et  al . v . Mesca lero  Apac he  
Trib e . C. A. 10th Cir. Certiorari granted. Reported 
below: 677 F. 2d 55.

No. 82-502. Pallas  Ship pin g  Agen cy , Ltd . v . Dur is . 
C. A. 6th Cir. Certiorari granted. Reported below: 684 F. 
2d 352.

No. 82-168. Natio nal  Labor  Relat ion s Boar d v . 
Tra nsp or tatio n Mana gemen t  Corp . C. A. 1st Cir. 
Motion of Council on Labor Law Equality for leave to file a 
brief as amicus curiae granted. Certiorari granted. Re-
ported below: 674 F. 2d 130.
Certiorari Denied. (See also No. 82-592, supra.)

No. 81-2152. Wasser man  et  al . v . Wass erm an . 
C. A. 4th Cir. Certiorari denied. Reported below: 671 F. 
2d 832.

No. 81-2324. Smit h  v . Uni ted  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 670 F. 2d 185.

No. 81-6820. Bor ch erd ing  v . Uni ted  States  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 698 F. 
2d 1224.

No. 81-6844. De Sant is  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 670 F. 2d 889.

No. 81-6870. Chaka  v . Morr is  et  al . C. A. 7th Cir. 
Certiorari denied.

No. 81-6875. Fasi ck  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 681 F. 2d 810.

No. 81-6883. Mor ales  v . Unit ed  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 671 F. 2d 505.
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No. 81-6905. Robi nso n  v . Shea  et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 220 U. S. App. 
D. C. 85, 679 F. 2d 262.

No. 81-6955. Mac Dona ld  v . Unit ed  States . C. A. 
10th Cir. Certiorari denied. Reported below: 670 F. 2d 
910.

No. 81-6983. Quic k  v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 675 F. 2d 1152.

No. 81-6994. Cotton  v . Mab ry , Dir ector , Ark an sas  
Depa rtment  of  Corre ctio n . C. A. 8th Cir. Certiorari 
denied. Reported below: 674 F. 2d 701.

No. 82-47. Gamb rel  v . Kentu ck y  Boar d of  Den -
tis try . Ct. App. Ky. Certiorari denied.

No. 82-101. Travel ers  Indem nity  Co . et  al . v . 
Unite d  States . Ct. Cl. Certiorari denied. Reported 
below: 230 Ct. CL 867.

No. 82-148. James  Snyde r  Co ., Inc ., et  al . v . Asso ci -
ated  General  Con tracto rs  of  Amer ic a  et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 677 F. 2d 
1111.

No. 82-157. Smit h  v . Olson , Regis trar  of  Voters , 
Oran ge  Coun ty , Califor nia , et  al . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 82-179. Sacch inell i v . Georgi a . Ct. App. Ga. 
Certiorari denied. Reported below: 161 Ga. App. 763, 288 
S. E. 2d 894.

No. 82-183. United  States  v . Doe . C. A. 3d Cir. 
Certiorari denied. Reported below: 673 F. 2d 688.

No. 82-186. Shahi d  v . Flori da . Dist. Ct. App. Fla., 
1st Dist. Certiorari denied. Reported below: 415 So. 2d 
1368.
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No. 82-263. Boulahani s et  al . v . Unit ed  States . 
C. A. 7th Cir. Certiorari denied. Reported below: 677 F. 
2d 586.

No. 82-289. Green  v . Uni ted  States . C. A. Sth Cir. 
Certiorari denied. Reported below: 678 F. 2d 81.

No. 82-322. Rom an o  v . United  State s ; and
No. 82-329. Roma no  v . Unit ed  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 684 F. 2d 1057.
No. 82-392. Monex  Intern atio nal , Ltd ., et  al . v . 

Commo di ty  Futur es  Tra din g  Commi ss ion  et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 677 F. 2d 522.

No. 82-450. Cram er  v . Fahner , Attor ney  General  
of  Illino is . C. A. 7th Cir. Certiorari denied. Reported 
below: 683 F. 2d 1376.

No. 82-473. Sym ano wicz  v . Army  and  Air  Force  Ex -
ch an ge  Servi ce  et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 672 F. 2d 638.

No. 82-476. Sau sa lito  Phar mac y , Inc . v . Blue  
Shi eld  of  Calif orn ia  et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 677 F. 2d 47.

No. 82-477. Herzog  v . Dayto n  Bar  Assn , et  al . Sup. 
Ct. Ohio. Certiorari denied. Reported below: 70 Ohio St. 
2d 261, 436 N. E. 2d 1037.

No. 82-491. Uni ted  State s , v . RSR Corp . C. A. 5th 
Cir. Certiorari denied. Reported below: 664 F. 2d 1249.

No. 82-496. Coff ey  v . Depar tme nt  of  Soc ia l  and  
Health  Servi ces  of  Wash ing ton . Ct. App. Wash. 
Certiorari denied.

No. 82-503. Shave r  v . Hunter  et  al . Ct. App. Tex., 
7th Sup. Jud. Dist. Certiorari denied. Reported below: 
626 S. W. 2d 574.

No. 82-504. Armi jo , Person al  Repres entative  of  
the  Estat e of  Arm ij o  v . Tandysh . Ct. App. N. M.
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Certiorari denied. Reported below: 98 N. M. 181, 646 P. 2d 
1245.

No. 82-507. Evra  Corp ., Formerly  Hyman -Micha els  
Co. v. Swiss Bank  Corp . C. A. 7th Cir. Certiorari de-
nied. Reported below: 673 F. 2d 951.

No. 82-509. Bank ston  v . Texa s . Ct. App. Tex., 5th 
Sup. Jud. Dist. Certiorari denied.

No. 82-511. Dragan  et  al . v . Miller  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 679 F. 2d 712.

No. 82-513. Reic hel  v . Shasta  Count y , Califo rni a , 
Super ior  Court  Judg es  et  al . C. A. 9th Cir. Certio-
rari denied. Reported below: 676 F. 2d 712.

No. 82-518. Ack erm an , Super int ende nt , Fort  
Wayn e State  Hospi tal  and  Trai ni ng  Center  v . 
De Less tine . C. A. 7th Cir. Certiorari denied. Re-
ported below: 682 F. 2d 130.

No. 82-529. Muri llo  v . Bamb ric k , Clerk  of  the  Su -
peri or  Court  of  New  Jersey . C. A. 3d Cir. Certiorari 
denied. Reported below: 681 F. 2d 898.

No. 82-531. Mor gan  Walton  Pro perti es , Inc ., et  al . 
v. Intern atio nal  City  Bank  & Trus t  Co . et  al .; and 
Morg an  et  ux . v . Intern ati on al  City  Bank  & Trust  
Co. et  al . C. A. 11th Cir. Certiorari denied. Reported 
below: 675 F. 2d 666 (first case); 675 F. 2d 669 (second case).

No. 82-534. Mor rell  v . Duk e Unive rsi ty , Inc ., et  
al . C. A. 4th Cir. Certiorari denied. Reported below: 
679 F. 2d 884.

No. 82-548. Dusane k  v . O’Donn ell  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 677 F. 2d 538.

No. 82-609. Sedco  Intern atio nal , S.A., et  al . v . 
Cory  et  al ., Executor s of  the  Estat e of  Carv er . 
C. A. 8th Cir. Certiorari denied. Reported below: 683 F. 
2d 1201.
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No. 82-625. Dean  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 685 F. 2d 447.

No. 82-634. Curti s  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 683 F. 2d 769.

No. 82-644. Gray  v . Uni ted  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 679 F. 2d 898.

No. 82-657. Franc o -Gomez  v . Unit ed  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 688 F. 2d 849.

No. 82-671. Oggo ian  v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 678 F. 2d 671.

No. 82-679. Cavale  v . Uni ted  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 688 F. 2d 1098.

No. 82-5024. Mor gan  v . Wainw rig ht , Secretar y , 
Depa rtment  of  Off end er  Rehab ilita tion  of  Flori da , 
et  AL. C. A. 11th Cir. Certiorari denied. Reported 
below: 676 F. 2d 476.

No. 82-5087. Cerkon ey  v . Nort h  Carol ina . Sup. Ct. 
N. C. Certiorari denied. Reported below: 292 S. E. 2d 
575.

No. 82-5094. Rick s  v . Uni ted  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 679 F. 2d 886.

No. 82-5098. Klein bar t  v . Supe ri or  Court  for  the  
Distri ct  of  Columbi a  et  al . C. A. D. C. Cir. Certio-
rari denied.

No. 82-5116. Mc Cas ki ll  v . Unit ed  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 676 F. 2d 995.

No. 82-5136. Mc Coy  v . Bordenki rch er . C. A. 4th 
Cir. Certiorari denied. Reported below: 679 F. 2d 883.

No. 82-5157. Ransom  v . Arkans as . Sup. Ct. Ark. 
Certiorari denied.

No. 82-5196. Roc hki nd  v . Uni ted  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 679 F. 2d 18.
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No. 82-5200. Hard en  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 685 F. 2d 448.

No. 82-5203. Jon es  v . Bartle  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 821.

No. 82-5236. West  v . Jon es , Supe ri nten dent , Grea t  
Mead ows  Correcti onal  Faci lity . C. A. 2d Cir. Cer-
tiorari denied.

No. 82-5238. Mosle y  v . Rose , War den . C. A. 6th Cir. 
Certiorari denied. Reported below: 703 F. 2d 564.

No. 82-5239. Manc us o  v . Harr is , Super inte ndent , 
Green  Hav en  Corr ectio nal  Faci lity , et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 677 F. 2d 206.

No. 82-5251. Hollenbeck  v . Estell e , Dir ect or , 
Texa s Depa rtment  of  Corr ection s . C. A. 5th Cir. 
Certiorari denied. Reported below: 672 F. 2d 451.

No. 82-5253. Eic helber ger  v . Illinoi s . Sup. Ct. Ill. 
Certiorari denied. Reported below: 91 Ill. 2d 359, 438 N. E. 
2d 140.

No. 82-5286. Wils on  v. Illinoi s . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 104 Ill. App. 3d 
1208, 437 N. E. 2d 947.

No. 82-5302. Picc iotti  v. Cour t  of  Appeals  of  New  
York . C. A. 2d Cir. Certiorari denied. Reported below: 
697 F. 2d 295.

No. 82-5392. Mc Cros key  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 681 F. 2d 
1152.

No. 82-5431. Davis  v . Alab ama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 416 So.. 2d 444.

No. 82-5438. Reiter  v . Hardi ng  et  al . C. A. 5th Cir. 
Certiorari denied.
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No. 82-5441. Larac uente -Mato s  v . Puert o  Rico  De -
par tment  of  Labo r  and  Human  Resour ces  et  al . 
C. A. 1st Cir. Certiorari denied. Reported below: 685 F. 
2d 420.

No. 82-5446. Hohm an  v . Pri nce  Will iam  County , 
Virg ini a , et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 679 F. 2d 882.

No. 82-5450. Rose  v . Abs hir e . C. A. 6th Cir. Certio-
rari denied. Reported below: 705 F. 2d 457.

No. 82-5452. Emmon s  v . Wyr ick . C. A. 8th Cir. Cer-
tiorari denied.

No. 82-5453. Prin ce  v . Comm on  Pleas  Court  of  Al -
legheny  Coun ty . C. A. 3d Cir. Certiorari denied.

No. 82-5454. Moa  wad  v. Talla ha tch ie  County  Cir -
cui t  Cour t . Sup. Ct. Miss. Certiorari denied.

No. 82-5457. Kor dow er  v. Boro din sky . Super. Ct. 
N. J., App. Div. Certiorari denied.

No. 82-5458. Harv ey  v . Calif orni a . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 82-5461. Barbo za  v . Massa chu setts . Sup. Jud. 
Ct. Mass. Certiorari denied. Reported below: 387 Mass. 
105, 438 N. E. 2d 1064.

No. 82-5462. Knee  v . Wyr ick , Warden , Misso uri  
State  Penite ntia ry . C. A. 8th Cir. Certiorari denied.

No. 82-5471. Spear  v . Roberts . C. A. Sth Cir. Cer-
tiorari denied. Reported below: 679 F. 2d 768.

No. 82-5480. Gruzen  v . Arka nsa s . Sup. Ct. Ark. 
Certiorari denied. Reported below: 276 Ark. 149, 634 S. W. 
2d 92.

No. 82-5487. Mills  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 686 F. 2d 135.
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No. 82-5496. Alonzo  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 681 F. 2d 997.

No. 82-5506. Cooper  v . Rees , Superi ntendent , Ken -
tucky  State  Reform atory . C. A. 6th Cir. Certiorari 
denied. Reported below: 703 F. 2d 560.

No. 82-5517. True sdale  v . Unit ed  States . Ct. App. 
D. C. Certiorari denied.

No. 82-5520. Erman  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 688 F. 2d 849.

No. 82-5533. Young  v . United  State s  Parole  Com -
mis si on  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 682 F. 2d 1105.

No. 82-5555. Near is  v . Massa chu setts . Ct. App. 
Mass. Certiorari denied.

No. 82-5588. Black  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 685 F. 2d 132.

No. 82-5591. Singleter ry  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 683 F. 2d 122.

No. 82-5592. Polan d  v . Uni ted  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 688 F. 2d 849.

No. 82-5601. Fill ipp on io  v . United  States . C. A. 
7th Cir. Certiorari denied. Reported below: 688 F. 2d 844.

No. 81-2344. A v. X ET al . Sup. Ct. Wyo. Certiorari 
denied. Justic e  Bren nan , Justic e  Whi te , and Justi ce  
Blackm un  would grant certiorari. Reported below: 641 P. 
2d 1222.

No. 82-184. L. B. B. Corp . v . Char les  O. Finley  & 
Co., Inc . C. A. 7th Cir. Certiorari denied. Justi ce  Ste -
ven s  took no part in the consideration or decision of this peti-
tion. Reported below: 676 F. 2d 699.

No. 82-228. Bar rett  et  al . v . Sout h  Carol ina . Sup. 
Ct. S. C. Certiorari denied. Justi ce  Bren na n  and Jus-
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tic e  Mars hall  would grant the petition for writ of certio-
rari and reverse the convictions. Reported below: 278 S. C. 
92, 292 S. E. 2d 590.

No. 82-501. Eust er  et  al . v . Penns ylva ni a  Horse  
Racin g  Comm iss ion  et  al . C. A. 3d Cir. Motion of Jock-
eys’ Guild, Inc., for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 677 F. 2d 
992.

No. 82-5378. Ford  v . Arkans as . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 276 Ark. 98, 633 S. W. 2d 3.

Justi ce  Mars hall , with whom Justi ce  Brenn an  joins, 
dissenting.

Adhering to my view that the death penalty is in all cir-
cumstances cruel and unusual punishment forbidden by the 
Eighth and Fourteenth Amendments, I would grant certio-
rari and vacate the death sentence on this basis alone. How-
ever, even if I accepted the prevailing view that the death 
penalty can constitutionally be imposed under certain circum-
stances, I would grant certiorari and vacate petitioner’s 
death sentence on the ground that prior criminal convictions 
irrelevant to any statutory aggravating circumstance were 
improperly introduced at the sentencing proceeding.

Petitioner was charged with the murder of a policeman and 
tried in the Circuit Court of Mississippi County, Arkansas. 
He was found guilty of capital murder, and a sentencing hear-
ing was held before the same jury. To support its request 
for a death sentence, the State introduced three prior crimi-
nal convictions that were not relevant to any aggravating cir-
cumstance set forth in the Arkansas death penalty statute. 
See Ark. Stat. Ann. § 41-1303 (1977). The jury sentenced 
petitioner to death by electrocution. On appeal, the 
Supreme Court of Arkansas affirmed petitioner’s conviction 
and sentence. 276 Ark. 98, 633 S. W. 2d 3 (1982). Although 
the court acknowledged that the prior convictions had no bear-
ing on any aggravating circumstance and should not have been
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admitted, it concluded that the error was not “prejudicial.” 
Id., at 110, 633 S. W. 2d, at 10.

Under the decisions of this Court, the death sentence im-
posed in this case must be set aside. The State’s use of peti-
tioner’s criminal record injected an extraneous factor into the 
capital sentencing proceeding. In Furman v. Georgia, 408 
U. S. 238 (1972), this Court concluded that discretionary cap-
ital sentencing, unchannelled by legislatively defined criteria, 
violates the Eighth Amendment because it is “pregnant with 
discrimination,” id., at 257 (Douglas, J., concurring), because 
it allows the death penalty to be “wantonly” and “freakishly” 
imposed, id., at 310 (Stewart, J., concurring), and because it 
affords “no meaningful basis for distinguishing the few cases 
in which [the death sentence] is imposed from the many cases 
in which it is not,” id., at 313 (White , J., concurring). The 
Court has held that the death penalty can be imposed only 
under statutory schemes that limit the sentencer’s discretion 
“by requiring examination of specific factors that argue in 
favor of or against imposition of the death penalty.” Proffitt 
v. Florida, 428 U. S. 242, 258 (1976) (opinion of Stewart, 
Powell , and Stevens , JJ.). See also, e. g., Gregg v. Geor-
gia, 428 U. S. 153, 189-193 (1976) (opinion of Stewart, Pow -
ell , and Stevens , JJ.).

To be effective, restrictions on sentencing discretion must 
not only appear in a statute, they must also be enforced. 
Criteria set forth in a statute serve no purpose if prosecutors 
are free to ignore them. In this case, the Supreme Court of 
Arkansas, without discussing any of this Court’s decisions, 
affirmed petitioner’s death sentence on the ground that it did 
not find the prosecutor’s blatant disregard of the statutory 
sentencing criteria “to have been prejudicial.” 276 Ark., at 
110, 633 S. W. 2d, at 10.

I would grant certiorari and reject this cavalier use of the 
harmless-error doctrine. The prejudice inherent in the 
proof of past crimes is the very reason such proof is forbidden 
in the first place. See, e. g., Michelson v. United States, 335
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U. S. 469, 475-476 (1948); Boyd v. United States, 142 U. S. 
450, 458 (1892). There is certainly no basis for concluding 
beyond a reasonable doubt that the jury would have sen-
tenced petitioner to death had it not been informed of his 
prior convictions. See Chapman v. California, 386 U. S. 
18, 24 (1967).

I therefore dissent.

Rehearing Denied
No. 81-2040.
No. 81-2364.
No. 81-2410.
No. 81-2411.
No. 81-5634.
No. 81-6660.
No. 81-6796.

p. 846;
No. 81-6822.

No. 81-6855. 
Green  Hav en  
p. 849;

No. 81-6884.
No. 81-6917.
No. 82-5033.
No. 82-5184.
No. 82-5230.

Moore  v . Moo re , ante, p. 878;
Gee  v. Gee  et  al ., ante, p. 838;
Gee  v. Gee , ante, p. 840;
Gee  v. Dawso n  et  al ., ante, p. 840;
Tis on  v. Arizo na  (two cases), ante, p. 882;
Newlon  v. Miss our i, ante, p. 884;
Wils on  v . Brow n , War den , et  al ., ante,

Loren tzen  v. Trus tees  of  Bosto n  Col -
lege  et  al ., ante, p. 847;

Marti nez  v . Harr is , Supe ri nten dent , 
Cor rec tio na l  Fac ility , et  al ., ante,

Marti n  v . Samp le  et  al ., ante, p. 850;
Hans on  v . Unit ed  States , ante, p. 805;
Philso n  v. United  States , ante, p. 911;
In  re  Velilla , ante, p. 819;

Toson  v . Anda le  Co . et  al ., ante,
p. 913;

No. 82-5235. Ston eman  v . Aureli us , ante, p. 913;
No. 82-5255. Bullock  v . Natio nal  Railroa d  Adju st -

ment  Boar d  et  al ., ante, p. 913;
No. 82-5258. Thib od eau x  v . Commi ss ioner  of  Inter -

nal  Revenue , ante, p. 876; and
No. 82-5337. Mitch ell  v . Mary land , ante, p. 915.

Petitions for rehearing denied.
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No. 80-812. Mesc aler o  Apac he  Trib e  v . O’Chesk ey , 
Comm is si oner  of  Reven ue  of  New  Mexic o , et  al ., 450 
U. S. 959 and 455 U. S. 929. Second motion for leave to file 
petition for rehearing denied.

Novemb er  23, 1982
Dismissal Under Rule 53

No. 81-876. St . Luk e ’s Feder atio n  of  Nurs es  & 
Health  Prof ess ion als  v . Presby teri an /St . Luke ’s  
Medic al  Center ; Beth  Isr ael  Feder ati on  of  Nurs es  
& Health  Prof essi onals  v . Beth  Isr ael  Hos pi tal  and  
Geri atr ic  Center ; and St . Anthony  Federation  of  
Nurs es  & Health  Profe ssiona ls  v . St . Anthony  Hosp i-
tal  System s . C. A. 10th Cir. Stipulation to dismiss the 
petition for writ of certiorari to review the judgments en-
tered July 8, 1981, July 20, 1981, and August 4, 1981, was 
filed, and the cases were dismissed pursuant to this Court’s 
Rule 53. Reported below: 653 F. 2d 450 (first case); 677 F. 
2d 1343 (second case); 655 F. 2d 1028 (third case).

Novemb er  29, 1982
Dismissal Under Rule 53

No. 81-872. Tur ner , For mer  Direc tor  of  Centra l  
Intell ige nce  v . Jord an . C. A. D. C. Cir. Certiorari 
dismissed under this Court’s Rule 53. Reported below: 212 
U. S. App. D. C. 205, 659 F. 2d 251.
Affirmed on Appeal

No. 82-574. Steve nso n  et  al . v . South  Car oli na  
State  Conf erenc e  of  Bran che s  of  the  Natio nal  Asso -
cia tion  for  the  Adva ncemen t  of  Color ed  Peop le , 
Inc ., et  al . Affirmed on appeal from D. C. S. C. Re-
ported below: 533 F. Supp. 1178.
Appeals Dismissed

No. 82-567. Willi ams  et  al . v . Cheetwood  & Davie s . 
Appeal from Ct. App. Ohio, Wood County, dismissed for 
want of substantial federal question.
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No. 82-573. South  Car oli na  State  Confer ence  of  
Bran ches  of  the  Natio nal  Asso cia tion  fo r  the  Ad -
vanc ement  of  Color ed  People , Inc ., et  al . v . Riley , 
Govern or  of  South  Carol ina , et  al . Appeal from D. C. 
S. C. dismissed for want of jurisdiction. Reported below: 
533 F. Supp. 1178.

No. 82-576. Pier ce  et  ux . v . Bier er  et  al . Appeal 
from Sup. Ct. Del. dismissed for want of substantial federal 
question. Reported below: 447 A. 2d 1189.

Justi ce  Whi te , dissenting.
I would note probable jurisdiction. The reasons for doing 

so which I stated in dissent from dismissal in Hill v. Gamer, 
434 U. S. 989 (1977), are more telling now than they were 
then.

Certiorari Granted—Reversed and Remanded. (See No. 
82-158, ante, p. 42.)

Certiorari Granted—Vacated and Remanded. (See also No. 
82-5082, ante, p. 56.)

No. 82-327. Chica go  Boar d  Options  Exchan ge , Inc . 
v. Boar d  of  Trade  of  the  City  of  Chic ago ; Optio ns  
Clearing  Corp . v . Boar d  of  Tra de  of  the  City  of  Chi -
cag o ; and

No. 82-526. Securi ties  and  Excha nge  Commi ss ion  v . 
Boar d  of  Trade  of  the  City  of  Chic ago  et  al . (two 
cases). C. A. 7th Cir. Motion of Securities Industry Asso-
ciation for leave to file a brief as amicus curiae in No. 82-327 
granted. Upon consideration of the suggestions of mootness 
filed by the petitioners, the petitions for writs of certiorari 
are granted, the judgments are vacated, and the cases are re-
manded with directions to dismiss the petitions for review as 
moot. United States v. Munsingwear, Inc., 340 U. S. 36 
(1950). Justi ce  Whi te  took no part in the consideration or 
decision of this motion and these cases. Reported below: 
Nos. 82-327 (first case) and 82-526 (first case), 677 F. 2d 
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1137; Nos. 82-327 (second case) and 82-526 (second case), 679 
F. 2d 894.
Vacated and Remanded After Certiorari Granted

No. 81-1998. Pric e  Waterh ou se  v . Panzi rer  et  al . 
C. A. 2d Cir. [Certiorari granted, 458 U. S. 1105.] In light 
of the respondents’ suggestion of mootness and the petition-
er’s response, the judgment is vacated and the case is 
remanded to the Court of Appeals with directions that it 
instruct the United States District Court for the South-
ern District of New York to dismiss the complaint with 
prejudice.

Miscellaneous Orders
No.----------- . Wampanoa g  Ind ian  Nation  et  al . v .

Mass ach usetts . Motion of plaintiffs for leave to proceed 
in forma pauperis denied.

No. A-419 (82-769). Tuck er  v . Uni ted  States . C. A. 
5th Cir. Application for stay, addressed to Justi ce  Bren -
nan  and referred to the Court, denied.

No. 80-1832. Imm igr atio n  and  Natura liz ati on  Serv -
ic e  v. Chadh a  et  al . C. A. 9th Cir. [Probable jurisdic-
tion postponed, 454 U. S. 812];

No. 80-2170. Unit ed  State s Hou se  of  Repr esen t -
ativ es  v. Imm igr atio n  and  Natura liz ati on  Serv ic e  et  
al . C. A. 9th Cir. [Certiorari granted, 454 U. S. 812]; and

No. 80-2171. Unite d  States  Senate  v . Immi gr ati on  
and  Natu ra liza tio n  Servi ce  et  al . C. A. 9th Cir. 
[Certiorari granted, 454 U. S. 812.] Motion of petitioner 
in No. 80-2170 for leave to file a supplemental brief on 
reargument granted. Motion of petitioner in No. 80-2171 
for leave to file a supplemental brief on reargument granted.

No. D-292. In  re  Disb arm ent  of  Fendler . Robert 
Harold Fendler, of Phoenix, Ariz., having requested to re-
sign as a member of the Bar of this Court, it is ordered that 
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his name be stricken from the roll of attorneys admitted to 
practice before the Bar of this Court. The rule to show 
cause, heretofore issued on September 9, 1982 [458 U. S. 
1128], is hereby discharged.

No. 81-430. Illin ois  v . Gates  et  ux . Sup. Ct. Ill. 
[Certiorari granted, 454 U. S. 1140.] Case restored to cal-
endar for reargument. In addition to the question presented 
in the petition for certiorari and previously argued here, the 
parties are requested to address the question whether the 
rule requiring the exclusion at a criminal trial of evidence ob-
tained in violation of the Fourth Amendment, Mapp v. Ohio, 
367 U. S. 643 (1961); Weeks v. United States, 232 U. S. 383 
(1914), should to any extent be modified, so as, for example, 
not to require the exclusion of evidence obtained in the rea-
sonable belief that the search and seizure at issue was con-
sistent with the Fourth Amendment.

Just ice  Stevens , with whom Justi ce  Brenn an  and 
Justi ce  Mars hall  join, dissenting.

Earlier this year the Court decided not to allow the Illinois 
Attorney General to argue the question it now asks the par-
ties to address. That decision was consistent with the 
Court’s settled practice of not permitting a party to advance 
a ground for reversal that was not presented below. The 
reversal today of the Court’s earlier decision is not only a 
flagrant departure from its settled practice, but also raises 
serious questions concerning the Court’s management of its 
certiorari jurisdiction. I am therefore unable to join the 
Court’s decision to order reargument of this case.

I
As a matter of ordinary procedure, the burdens of litiga-

tion are minimized and the decisional process is expedited if a 
court is consistent in its rulings as a case progresses. We set 
a poor example for other judges when we suddenly reverse 
our prior rulings in the same case.
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On February 8, 1982, the State of Illinois filed a motion 
seeking leave to amend or enlarge the question presented for 
review in this case. The motion asked the Court to incorpo-
rate the following question:

“Assuming, arguendo, that the information used to ob-
tain the search warrant did not satisfy Aguilar v. Texas, 
378 U. S. 108 (1964), should the evidence obtained under 
the warrant nevertheless be admitted at trial because 
the police acted in a reasonable good faith belief in the 
validity of the warrant?”

On March 1, 1982, the Court unanimously denied that mo-
tion. 455 U. S. 986. On October 13, 1982, the parties pre-
sented an hour of argument; they respected our decision and 
did not attempt to argue the question of good faith. Today, 
the Court asks the parties to reargue the case in order to ad-
dress the very question it would not allow the parties to 
argue last month. This type of inconsistent decisionmaking 
always imposes unnecessary costs on litigants and is wasteful 
of the judiciary’s most scarce resource—time.

II
As a matter of appellate practice, it is generally unde-

sirable to permit a party to seek reversal of a lower court’s 
judgment on a ground that the lower court had no opportu-
nity to consider.1 It is especially poor practice to do so when 
the basis for reversal involves a factual issue on which 
neither party adduced any evidence. Those considerations 
apply with added force when the judgment of the highest 
court of a sovereign State is being reviewed.1 2

1 Of course, there is no impediment to presenting a new argument as an 
alternative basis for affirming the decision below. E. g., Hankerson v. 
North Carolina, 432 U. S. 233, 240, n. 6 (1977).

2 Writing for the Court in Cardinale v. Louisiana, 394 U. S. 437 (1969), 
Just ice  Whit e  made it clear that this view represents the Court’s tradi-
tional stance.
“The Court has consistently refused to decide federal constitutional issues 
raised here for the first time on review of state court decisions both before
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Each of these considerations applies to the additional ques-
tion on which the Court has ordered reargument. Neither 
party gave the Circuit Court of Du Page County, the Appel-
late Court of Illinois, Second District, or the Supreme Court 
of Illinois an opportunity to consider the question. Neither 
party offered any evidence concerning the state of mind of 
the Magistrate when he issued the warrant, the state of mind 
of the officers who obtained the warrant, or the state of mind 
of the officers who executed the warrant. In short, the 
new issue was not “fairly presented” to the state courts. 
Cf. Picard v. Connor, 404 U. S. 270 (1971).

Ill
As a matter of power, the Court’s action is subject to ques-

tion. That question is serious whether one assumes that the 
Illinois courts decided the Fourth Amendment question cor-
rectly or incorrectly.

On the one hand, if it is assumed that the Supreme Court of 
Illinois correctly decided the only federal question that was 
presented to it,3 this Court has a duty to affirm its judgment. 
See New York ex rei. Cohn v. Graves, 300 U. S. 308, 317 
[Crowell v. Randell, 10 Pet. 368 (1836)], Miller v. Nicholls, 4 Wheat. 311, 
315 (1819), and since, e. g., Safeway Stores, Inc. v. Oklahoma Retail Gro-
cers Assn., Inc., 360 U. S. 334, 342, n. 7 (1959); State Farm Mutual Auto-
mobile Ins. Co. v. Duel, 324 U. S. 154, 160-163 (1945); McGoldrick v. 
Compagnie General Transatlantique, 309 U. S. 430, 434-435 (1940); 'Whit-
ney v. California, 274 U. S. 357, 362-363 (1927); Dewey v. Des Moines, 173 
U. S. 193, 197-201 (1899); Murdock v. City of Memphis, 20 Wall. 590 
(1875).

“. . . Questions not raised below are those on which the record is very 
likely to be inadequate, since it certainly was not compiled with those ques-
tions in mind.” Id., at 438-439.
See also New York ex rei. Cohn v. Graves, 300 U. S. 308, 317 (1937); Wil-
son v. Cook, 327 U. S. 474, 483-484 (1946); Lear, Inc. v. Adkins, 395 U. S. 
653, 677-682 (1969) (Whit e , J., concurring in part). See generally 
R. Stern & E. Gressman, Supreme Court Practice 456-465 (5th ed. 1978).

3 The Supreme Court of Illinois held that the Fourth Amendment pro-
hibits a magistrate from issuing a search warrant on the basis of an affìda-
vit such as that filed by the police officer in this case.
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(1937). If the only federal question presented by a certiorari 
petition is unworthy of review, or does not identify a legiti-
mate basis for reversal, this Court has no power to grant cer-
tiorari simply because it would like to address some other 
federal question. For neither Article III of the Constitution 
nor the jurisdictional statutes enacted by Congress vest this 
Court with any roving authority to decide federal questions 
that have not been properly raised in adversary litigation.

On the other hand, if it is assumed that the Supreme Court 
of Illinois has incorrectly decided the federal question that 
was presented to it, this Court has a duty to reverse its judg-
ment. That duty could be performed by simply answering 
the question decided below, without reaching the additional 
question on which the Court orders reargument today. It is, 
of course, a settled canon of our constitutional jurisprudence 
that we do not decide constitutional questions unless it is nec-
essary to do so to resolve an actual case or controversy. 
See, e. g., Minnick v. California Dept, of Corrections, 452 
U. S. 105, 122-127 (1981).

Thus, however the Court resolves the merits of the federal 
question that has already been argued, the action it takes 
today sheds a distressing light on the Court’s conception of 
the scope of its powers. Accordingly, I respectfully dissent.

No. 81-1114. Illinoi s  v . Abb ott  & Assoc iate s , Inc ., 
et  al . C. A. 7th Cir. [Certiorari granted, 455 U. S. 1015.] 
Motion of the Solicitor General to permit Richard G. Wilkins, 
Esquire, to present oral argument pro hac vice granted.

No. 81-1476. United  States  v . Rodger s  et  al .; and 
United  States  v . Ingr am  et  al . C. A. 5th Cir. [Certio-
rari granted, 456 U. S. 904.] Motion of the Solicitor General 
to permit George W. Jones, Jr., Esquire, to present oral ar-
gument pro hac vice granted.

No. 81-1335. Dis tri ct  of  Columbi a  Cou rt  of  Ap-
peal s  et  al . v. Feldma n  et  al . C. A. D. C. Cir. [Cer-
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tiorari granted, 458 U. S. 1105.] Motion of respondents for 
divided argument granted.

No. 81-1282. Nationa l  Organi zation  for  Women , 
Inc ., et  al . v . Idaho  et  al ., ante, p. 809; and

No. 81-1312. Carm en , Admi nis trato r  of  Gener al  
Servi ces  v . Idah o  et  al ., ante, p. 809. Motion of appel-
lees to re tax costs denied.

No. 81-1284. Eic ke  v . Eick e . Ct. App. La., 3d Cir. 
[Certiorari granted, 456 U. S. 970.] The parties are di-
rected to file within 30 days supplemental memoranda 
addressing the Parental Kidnaping Prevention Act, 28 
U. S. C. § 1738A (1976 ed., Supp. IV), and its effect on the 
case pending before this Court. Oral argument in this case, 
presently scheduled for December 6, 1982, is postponed and 
the case of United States v. Knotts, No. 81-1802 [certiorari 
granted, 457 U. S. 1131], is set for oral argument in its stead.

No. 81-1463. United  State s  v . Hasti ng  et  al . C. A. 
7th Cir. [Certiorari granted, 456 U. S. 971.] Motion for ap-
pointment of counsel granted, and it is ordered that Paul Vic-
tor Esposito, Esquire, of Chicago, Ill., be appointed to serve 
as counsel for respondent Gable D. Gibson in this case.

No. 81-1889. Publi c Serv ic e Commi ssio n of  the  
State  of  New  York  v . Mid -Louis iana  Gas  Co . et  al .;

No. 81-1958. Arizo na  Electr ic  Power  Coop era tive , 
Inc . v. Mid -Louis iana  Gas  Co . et  al .;

No. 81-2042. Michi gan  v . Mid -Louis iana  Gas  Co . et  
al .; and

No. 82-19. Feder al  Ener gy  Regu lato ry  Comm is -
si on  v. Mid -Loui sia na  Gas  Co . et  al . C. A. 5th Cir. 
[Certiorari granted, ante, p. 820.] Motion of the parties to 
dispense with printing the joint appendix granted. Motion 
of Public Utilities Commission of California et al. for leave to 
file a brief as amici curiae granted.

No. 81-1891. Morr ison -Knuds en  Cons truc tio n  Co . 
et  al . v. Dir ector , Offic e  of  Worker s ’ Comp ensa tion  



ORDERS 1033

459 U. S. November 29, 1982

Progr ams , Uni ted  States  Depa rtment  of  Labor , et  
al . C. A. D. C. Cir. [Certiorari granted, ante, p. 820.] 
Motions of Shipbuilders Council of America, Alliance of 
American Insurers et al., National Association of Steve-
dores, National Council of Self-Insurers, and American In-
surance Association for leave to file briefs as amici curiae 
granted.

No. 82-131. Jones  & Laug hli n  Steel  Corp . v . 
Pfeif er . C. A. 3d Cir. [Certiorari granted, ante, p. 821.] 
Motion of Southeastern Pennsylvania Transportation Au-
thority for leave to file a brief as amicus curiae granted.

No. 82-195. Mueller  et  al . v . Allen  et  al . C. A. 
8th Cir. [Certiorari granted, ante, p. 820.] Motion of Min-
nesota Association of School Administrators et al. for leave to 
file a brief as amici curiae granted.

No. 82-629. Thr ee  Affi liated  Tri bes  of  the  Fort  
Berth old  Reser va tio n  v . Wold  Engi neeri ng , P.C., et  
al . Sup. Ct. N. D. The Solicitor General is invited to file a 
brief in this case expressing the views of the United States.

No. 82-794. Peter s  et  al . v . Way ne  State  Univ er -
sity  et  al . C. A. 6th Cir. Motion of petitioners to expe-
dite consideration of the petition for writ of certiorari denied.

No. 82-5464. In  re  Johns on . Petition for writ of man-
damus denied.

No. 82-5522. In  RE Didi o . Petition for writ of prohi-
bition denied.

No. 82-610. In  re  Hopfm ann  et  al . Application for 
injunction, presented to Just ice  Bren nan , and by him 
referred to the Court, denied. Petition for writ of prohi-
bition and/or mandamus and/or injunction denied.
Certiorari Granted

No. 82-215. United  States  v . Whitin g  Poo ls , Inc . 
C. A. 2d Cir. Certiorari granted. Reported below: 674 F. 
2d 144.
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No. 82-486. United  Brother hood  of  Carp ente rs  & 
Joi ners  of  Ameri ca , Loca l  610, AFL-CIO, et  al . v . 
Sco tt  et  al . C. A. 5th Cir. Certiorari granted. Re-
ported below: 680 F. 2d 979.

No. 81-2386. Del Costello  v . Intern atio na l  Bro th -
erh ood  of  Teams ters  et  al . C. A. 4th Cir.; and

No. 81-2408. Uni ted  Steelwo rker s of  Amer ic a , 
AFL-CIO-CLC, et  al . v. Flower s  et  al . C. A. 2d Cir. 
Certiorari granted, cases consolidated, and a total of one 
hour allotted for oral argument. Reported below: No. 
81-2386, 679 F. 2d 879; No. 81-2408, 671 F. 2d 87.

No. 82-524. Baltim ore  Gas  & Electr ic  Co . et  al . v . 
Natural  Resour ces  Defens e  Counci l , Inc .;

No. 82-545. United  States  Nuclea r  Regulato ry  
Commi ssi on  et  al . v . Natura l  Resour ces  Defen se  
Coun cil , Inc ., et  al .; and

No. 82-551. Comm onwealth  Edis on  Co . et  al . v . Nat -
ural  Resour ces  Defens e  Coun cil , Inc ., et  al . C. A. 
D. C. Cir. Motion of Scientists & Engineers for Secure En-
ergy, Inc., for leave to file a brief as amicus curiae granted. 
Certiorari granted, cases consolidated, and a total of one 
hour allotted for oral argument. Just ice  Powell  took no 
part in the consideration or decision of this motion and these 
petitions. Reported below: 222 U. S. App. D. C. 9, 685 F. 
2d 459.

No. 82-5119. Bell  v . United  State s . C. A. 5th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 678 F. 2d 547.
Certiorari Denied

No. 81-2381. Todd  Ship yar ds  Corp , et  al . v . kuLkn 
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 
666 F. 2d 399.

No. 81-2390. Rutste in  v . Unite d  States . Ct. Cl. 
Certiorari denied. Reported below: 230 Ct. Cl. 874.
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No. 81-2409. Securi ty  Gas  & Oil  Inc . et  al . v . 
Kram as . C. A. 9th Cir. Certiorari denied. Reported 
below: 672 F. 2d 766.

No. 81-6821. Hamil ton  v . Estelle , Dir ector , Texa s  
Depar tment  of  Corr ect ions . C. A. 5th Cir. Certiorari 
denied. Reported below: 673 F. 2d 1325.

No. 81-6938. Raeen  et  al . v . Unit ed  States . C. A. 
9th Cir. Certiorari denied. Reported below: 679 F. 2d 903.

No. 81-6953. Boyer  v . Riley  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 675 F. 2d 185.

No. 82-98. Scalz itti  v. United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 826.

No. 82-164. Felice  v . United  States . Ct. Cl. Cer-
tiorari denied. Reported below: 230 Ct. Cl. 918.

No. 82-218. Nixon  v . Carm en , Admi nis trato r  of  
Genera l  Servi ces , et  al . C. A. D. C. Cir. Certiorari 
denied. Reported below: 216 U. S. App. D. C. 188, 670 F. 
2d 346.

No. 82-247. Manc hester  Envi ron menta l  Coal iti on  
et  al . v. Envir onme ntal  Protecti on  Agen cy  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 672 F. 
2d 998.

No. 82-265. Rain eri  v . Uni ted  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 670 F. 2d 702.

No. 82-313. Pavone  et  al . v . Giuf fri da , Dir ect or , 
Feder al  Emergenc y  Manag emen t  Agenc y . C. A. 2d 
Cir. Certiorari denied. Reported below: 697 F. 2d 295.

No. 82-341. Nueces  Cou nty  Navi gatio n Dis tri ct  
No. 1 v. Inters tate  Comm erc e  Commi ssi on  et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 674 F. 2d 
1055.
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No. 82-344. United  Oil  Manuf actu rin g  Co ., Inc . v . 
Natio nal  Labo r  Relat ion s  Board . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 672 F. 2d 1208.

No. 82-378. Mand ala y  Shor es  Cooper ative  Hous ing  
Ass n ., Inc . v . Pierc e , Secreta ry  of  Housi ng  and  Ur -
ban  Development , et  al . C. A. 11th Cir. Certiorari de-
nied. Reported below: 667 F. 2d 1195.

No. 82-404. Hilto n  Hotels  Corp ., Succ essor  to  Fla -
mi ngo  Reso rt , Inc . v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 664 F. 2d 1387.

No. 82-414. Demjanjuk  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 680 F. 2d 32.

No. 82-423. Koo et  al . v . Okla hom a . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 647 P. 2d 889.

No. 82-425. Mc Willi ams  v . Texa s . Ct. Crim. App. 
Tex. Certiorari denied. Reported below: 634 S. W. 2d 815.

No. 82-428. Cowden , Trus tee  v . Cia ffon i et  al . 
Sup. Ct. Pa. Certiorari denied. Reported below: 498 Pa. 
267, 446 A. 2d 225.

No. 82-447. Sentr y  Ins ur an ce  et  al . v . Todd  Ship -
yar ds  Corp , et  al .; and

No. 82-528. Trav elers  Ins ur an ce  Co . v . Todd  Ship -
yar ds  Corp , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 674 F. 2d 401.

No. 82-467. Spli t  Roc k  Nursi ng  Home  v . Off ice  of  
Health  System s  Managem ent  of  the  Depar tment  of  
Health  of  New  York  et  al . Ct. App. N. Y. Certiorari 
denied. Reported below: 56 N. Y. 2d 932, 439 N. E. 2d 395.

No. 82-468. Amer ica n  Truc ki ng  Assn s ., Inc ., et  al . 
v. Lars on , Secr etar y  of  Trans port ati on  of  Penns yl -
vania , et  AL.; and

No. 82-505. Steams hi p Oper ators  Inter mod al  Com -
mittee  v. Lars on , Secreta ry  of  Tra nspo rta tion  of  
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Penn syl va ni a , et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 683 F. 2d 787.

No. 82-469. Fike , Executr ix , et  al . v . Comm is si oner  
of  Interna l  Reven ue . C. A. 9th Cir. Certiorari denied. 
Reported below: 672 F. 2d 756.

No. 82-475. Nort her n  Electr ic  Co ., a  Divi sio n  of  
Sunbe am  Corp . v . Har rell . C. A. 5th Cir. Certiorari 
denied. Reported below: 672 F. 2d 444 and 679 F. 2d 31.

No. 82-499. Cole  v . Westing house  Bro ad ca sti ng  
Co., Inc ., et  al . Sup. Jud. Ct. Mass. Certiorari denied. 
Reported below: 386 Mass. 303, 435 N. E. 2d 1021.

No. 82-517. Volvo  Penta  of  Ameri ca  v . Kennedy  et  
al . Sup. Ct. Wash. Certiorari denied. Reported below: 
97 Wash. 2d 544, 647 P. 2d 30.

No. 82-520. Beery  v . Turner . C. A. 10th Cir. Cer-
tiorari denied. Reported below: 680 F. 2d 705.

No. 82-525. M. W. Zack  Metal  Co . v . Intern ati on al  
Navi gat io n  Corp ora tio n  of  Monr ovi a  et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 675 F. 2d 525.

No. 82-533. Avco Corp . v . Prec isi on  Air  Part s , Inc . 
C. A. 11th Cir. Certiorari denied. Reported below: 676 F. 
2d 494.

No. 82-536. Berg er  v . Berg er . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 82-537. Jolly  v . List erm an , Regi onal  Repr e -
senta tive , Burea u  of  Reti rem ent  and  Survi vors , et  
al . C. A. D. C. Cir. Certiorari denied. Reported below: 
217 U. S. App. D. C. 373, 672 F. 2d 935, and 219 U. S. App. 
D. C. 83, 675 F. 2d 1308.

No. 82-542. Ohio  ex  rel . Earnh art  v . Ohio  Power  
Siti ng  Boar d  et  al . Sup. Ct. Ohio. Certiorari denied.
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No. 82-550. Shop  & Save  Food  Markets , Inc . v . 
Pneumo  Corp , et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 683 F. 2d 27.

No. 82-554. Mc Kenzi e et  al . v . Unit ed  States . 
C. A. 5th Cir. Certiorari denied. Reported below: 678 F. 
2d 629.

No. 82-555. Watso n  et  al . v . Unit ed  States . C. A. 
9th Cir. Certiorari denied. Reported below: 678 F. 2d 765.

No. 82-561. John so n  v . Mars h , Secr eta ry  of  the  
Army , et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 679 F. 2d 882.

No. 82-564. DiIulio  et  al . v . Boar d  of  Fir e  and  Po -
lice  Commis sio ner s of  the  City  of  Nort hla ke , Illi -
noi s , et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 682 F. 2d 666.

No. 82-568. Cousi no  v. Comm iss ion er  of  Interna l  
Revenue . C. A. 6th Cir. Certiorari denied. Reported 
below: 679 F. 2d 604.

No. 82-571. Pay ne  et  al . v . Trave nol  Labo rato ri es , 
Inc ., et  al .; and

No. 82-589. Tra ven ol  Labor ator ies , Inc ., et  al . v . 
Payn e et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 673 F. 2d 798.

No. 82-572. Grea t  Lak es  Press  Corp , et  al . v . 
Howes . C. A. 2d Cir. Certiorari denied. Reported 
below: 679 F. 2d 1023.

No. 82-578. Brad y  v . Aiasr kte . Insu ran ce  Co . C. A. 
4th Cir. Certiorari denied. Reported below: 683 F. 2d 86.

No. 82-580. De Mas i et  al . v . Calif orn ia . Ct. App. 
Cal., 4th App. Dist. Certiorari denied.

No. 82-582. Ash mor e  et  al . v . Tar ra nt  Cou nty  et  
al . Sup. Ct. Tex. Certiorari denied. Reported below: 
635 S. W. 2d 417.
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No. 82-597. Trep any  et  al . v . Florid a . Dist. Ct. 
App. Fla., 4th Dist. Certiorari denied. Reported below: 
409 So. 2d 529.

No. 82-600. Hins on  v . Alaba ma . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 418 So. 2d 980.

No. 82-604. Bloch  v . Comp ton  et  al . Sup. Ct. Va. 
Certiorari denied.

No. 82-607. Dunn  v . Natio nal  Railroa d  Pass enger  
Corp ., ak a  Amtra k . C. A. 3d Cir. Certiorari denied. 
Reported below: 688 F. 2d 820.

No. 82-617. Pfei ffer  v . Essex  Wir e  Corp . C. A. 7th 
Cir. Certiorari denied. Reported below: 682 F. 2d 684.

No. 82-621. Town  Conc rete  Pipe  of  Washi ngton , 
Inc . v. Labo rers  Inter nati ona l  Unio n Loca l  252. 
C. A. 9th Cir. Certiorari denied. Reported below: 680 F. 
2d 1284.

No. 82-636. J. L. Leste r  & Son , Inc . v . Smi th , Admin -
is tratri x , Estate  of  Smith . Ct. App. Ga. Certiorari 
denied. Reported below: 162 Ga. App. 506, 291 S. E. 2d 
251.

No. 82-641. Pom pan o  v . Mic hael  Schi avone  & Sons , 
Inc ., et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 680 F. 2d 911.

No. 82-652. Casey  v . Unit ed  States . Ct. Cl. Certio-
rari denied. Reported below: 231 Ct. Cl. 812.

No. 82-653. Wade  v . Unit ed  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 688 F. 2d 844.

No. 82-661. Walker  v . Sun  Ship , Inc . C. A. 3d Cir. 
Certiorari denied. Reported below: 684 F. 2d 266.

No. 82-668. Gonzal ez  v . Nebr aska . Sup. Ct. Neb. 
Certiorari denied. Reported below: 211 Neb. 697, 320 
N. W. 2d 107.
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No. 82-683. Mellies  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 685 F. 2d 449.

No. 82-684. Hay es  v . Uni ted  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 676 F. 2d 1359.

No. 82-705. Asto rga -Tor res  v . Unit ed  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 682 F. 
2d 1331.

No. 82-731. Mc Neely  v . Unit ed  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 673 F. 2d 1331.

No. 82-746. Habib  et  al . v . Rayth eon  Co . et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 221 
U. S. App. D. C. 510, 684 F. 2d 1032.

No. 82-5038. Bur ks  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 685 F. 2d 447.

No. 82-5071. Phill ips  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 674 F. 2d 647.

No. 82-5210. Robi nson  v . Marylan d . Ct. Sp. App. 
Md. Certiorari denied. Reported below: 51 Md. App. 752.

No. 82-5211. Archib ong  v . Unit ed  States . C. A. 
11th Cir. Certiorari denied. Reported below: 677 F. 2d 
116.

No. 82-5215. Carl son  v . Nort h  Dakota . Sup. Ct. 
N. D. Certiorari denied. Reported below: 318 N. W. 2d 
308.

No. 82-5222. Hinkle  v . Scurr , Warden , Iowa  State  
Peni tent iar y , et  al . C. A. 8th Cir. Certiorari denied. 
Reported below: 677 F. 2d 667.

No. 82-5304. Rober ts  v . Uni ted  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 688 F. 2d 826.

No. 82-5346. Beecr oft  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 688 F. 2d 825.
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No. 82-5347. Brui ngton , by  his  Mother  and  Next  
Friend , Ezell e , et  al . v . Conn , Secr etary , Kentu cky  
Depar tme nt  for  Human  Reso urces , et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 674 F. 2d 582.

No. 82-5409. Setzer  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 654 F. 2d 354.

No. 82-5432. John so n  v. Harr is , Supe ri nten dent , 
Green  Haven  Corr ectio nal  Fac ility . C. A. 2d Cir. 
Certiorari denied. Reported below: 682 F. 2d 49.

No. 82-5460. Kirk  v . Unite d  States  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 685 F. 2d 430.

No. 82-5465. Greav es  v . Warr en . Sup. Ct. Ore. 
Certiorari denied. Reported below: 293 Ore. 340, 648 P. 2d 
853.

No. 82-5469. Holla nd  et  al . v . Hunter  College  
Campus  Scho ols  et  al .; and Holl and  v . RCA Corp , et  
al . C. A. 2d Cir. Certiorari denied. Reported below: 697 
F. 2d 291 (first case).

No. 82-5470. Read  v . Kubi nsk i et  al . Sup. Ct. Del. 
Certiorari denied. Reported below: 452 A. 2d 651.

No. 82-5472. Kyle  v . Donovan , Secreta ry  of  Labor . 
C. A. 6th Cir. Certiorari denied. Reported below: 671 F. 
2d 194.

No. 82-5475. Cotto n  v . Feder al  Land  Bank  of  Co -
lumbi a  et  AL.; and

No. 82-5476. Cotton  v . Federa l  Land  Bank  of  Co -
lumb ia  et  al . C. A. 11th Cir. Certiorari denied. Re-
ported below: 676 F. 2d 1368.

No. 82-5478. Moore  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 415 So. 2d 1210.



1042 OCTOBER TERM, 1982

November 29, 1982 459 U. S.

No. 82-5482. Henr y  v . Georgi a . Sup. Ct. Ga. Certio-
rari denied.

No. 82-5484. Simon  v . Reid , Super inten dent , Fish -
kill  Corr ectio nal  Faci lity . C. A. 2d Cir. Certio-
rari denied.

No. 82-5489. Weaver  v . Hayes  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 685 F. 2d 432.

No. 82-5490. Tippett  v . Duc kwo rth , War den , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 688 F. 
2d 842.

No. 82-5492. Rodr ig uez  v. New  Yor k . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Re-
ported below: 87 App. Div. 2d 1008, 450 N. Y. S. 2d 643.

No. 82-5493. Thom as  v . War den , Mar yla nd  State  
Peniten tiar y . C. A. 4th Cir. Certiorari denied. Re-
ported below: 683 F. 2d 83.

No. 82-5494. Willi ams  v . Arka nsa s . Sup. Ct. Ark. 
Certiorari denied. Reported below: 274 Ark. 9, 621 S. W. 
2d 686, and 276 Ark. xxiii.

No. 82-5498. Bunti ng  v . Tar d , Super inten dent , 
Trento n  State  Pri son , et  al . C. A. 3d Cir. Certiorari 
denied.

No. 82-5504. Connolly  v. New  Jersey  et  al . Sup. 
Ct. N. J. Certiorari denied. Reported below: 91 N. J. 258, 
450 A. 2d 573.

No. 82-5505. Connolly  v. New  Jersey  et  al . Sup. 
Ct. N. J. Certiorari denied. Reported below: 91 N. J. 258, 
450 A. 2d 573.

No. 82-5507. Boyer  v . Guari ni , War den , et  al . 
C. A. 3d Cir. Certiorari denied.
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No. 82-5509. Countr y  v . Parr att , War den . C. A. 
8th Cir. Certiorari denied. Reported below: 684 F. 2d 588.

No. 82-5511. Harget t  v . Anthony  Plaza , Ltd ., et  
al . C. A. 9th Cir. Certiorari denied.

No. 82-5512. Chin  v . Nadel  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 289.

No. 82-5514. For et  v . Maggi o , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 683 F. 2d 1371.

No. 82-5518. Slocu m  v . Geor gia  State  Boar d  of  Par -
dons  and  Par oles  et  al . C. A. 11th Cir. Certiorari 
denied. Reported below: 678 F. 2d 940.

No. 82-5523. Anders on  v . Boni n . C. A. 5th Cir. Cer-
tiorari denied.

No. 82-5525. Taylo r  v . Hous ewri ght , Dir ecto r , Ne -
vada  State  Pris ons , et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 688 F. 2d 848.

No. 82-5530. Hunter  v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 685 F. 2d 434.

No. 82-5544. Chamor ro , aka  Herna ndez  v . Unit ed  
States . C. A. 1st Cir. Certiorari denied. Reported 
below: 687 F. 2d 1.

No. 82-5565. Brad y  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 825.

No. 82-5569. Foley  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 683 F. 2d 273.

No. 82-5600. Black  v . Unit ed  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 684 F. 2d 481.

No. 82-5611. Rober ts  v . Unite d  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 673 F. 2d 1331.
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No. 82-5614. Soehnlen  v. United  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 705 F. 2d 459.

No. 82-5615. Perrin e  v . Mossin ghoff , Comm is si oner  
of  Pate nts  and  Tra dema rk s . C. A. D. C. Cir. Certio-
rari denied.

No. 82-5625. Purk eyp yle  v. Unit ed  States  et  al . 
C. A. 10th Cir. Certiorari denied.

No. 82-5627. Fleis hman  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 684 F. 2d 1329.

No. 82-5634. Duarte  v . Unit ed  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 691 F. 2d 508.

No. 82-5639. Rosa rio  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 300.

No. 82-5642. Jacks on  v. Unite d  States . Ct. App. 
D. C. Certiorari denied.

No. 82-5643. Harpe r  v. Unit ed  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 688 F. 2d 851.

No. 82-5645. Dud ley  v . Laym an  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 679 F. 2d 880.

No. 82-5650. Surr idge  v. Unit ed  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 687 F. 2d 250.

No. 82-5661. Emer y  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 682 F. 2d 493.

No. 82-5665. Allen , Admini stratr ix  of  the  Esta te  
of  Brown  v . Mc Cutch eon  et  al . C. A. 4th Cir. Certio-
rari denied. Reported below: 673 F. 2d 1305.

No. 81-6665. James  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied.

Opinion of Just ice  Bren nan , with whom Justi ce  
Blackm un  joins, respecting the denial of the petition for 
writ of certiorari.

Opinions supporting denial of petitions for certiorari are 
understandably seldom filed, but this in my view is one of the 
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rare cases where the filing of such an opinion is justified. 
Cf. Estate of Wilson v. Aiken Industries, Inc., 439 U. S. 
877 (1978) (Blackm un , J., concurring in denial of writ of cer-
tiorari); Maryland v. Baltimore Radio Show, Inc., 338 U. S. 
912 (1950) (Frankfurter, J., opinion respecting denial of writ 
of certiorari).

Petitioner, after conviction on federal criminal charges, 
filed a timely motion for reduction of sentence under Federal 
Rule of Criminal Procedure 35. The motion was denied on 
July 7, 1981. For some reason, however, notice of the denial 
from the Clerk of the District Court was not received by 
either petitioner or the United States Attorney. Peti-
tioner—who was incarcerated the entire time—first learned 
of it by happenstance in September 1981. He promptly re-
quested leave from the District Court to appeal out of time, 
and that court, after due investigation of the circumstances, 
granted his request.

The Government explicitly refused to contest the propriety 
of the appeal before the Court of Appeals for the Ninth Cir-
cuit. Nevertheless, the Court of Appeals sua sponte dis-
missed the appeal, holding that district courts may not grant 
leave to appeal after the maximum extension period has 
passed. See Fed. Rule App. Proc. 4(b). The court implied 
that the rigidity of Rule 4(b) could not be set aside even 
though this petitioner was ignorant, through no fault of his 
own, of the denial of his Rule 35 motion throughout the pe-
riod of an allowable extension. Cf. Fed. Rule Crim. Proc. 
49(c).1 Petitioner sought certiorari here, and the Solicitor 
General informed us that he “do[es] not oppose vacation of 
the judgment of dismissal and remand to the [C]ourt of [Alp- 
peals.” Memorandum for United States 1.

1 In response to a letter from petitioner which the Court of Appeals con-
strued as a motion for reconsideration, the court reaffirmed its dismissal, 
but expressed the view that petitioner could file a new motion under Rule 
35, and then perfect an appeal from denial of such a motion. See n. 2, 
infra.
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I do not question the correctness of the Court of Appeals’ 
construction of Federal Rule of Appellate Procedure 4(b), nor 
that its sua sponte action is consistent with the plain lan-
guage of Federal Rule of Criminal Procedure 49(c). Never-
theless, if Rules 4(b) and 49(c) were truly the last word in 
defining petitioner’s opportunity to appeal under our federal 
system of procedure, I would have serious doubts about the 
constitutionality of that system of procedure. Simply put, 
the application of these Rules to penalize an uncounseled and 
incarcerated criminal defendant for a clerical error that was 
none of his doing and of which he had no knowledge would 
seem to me not only unduly harsh but resoundingly unjust. 
See Logan v. Zimmerman Brush Co., 455 U. S. 422, 433-437 
(1982); Boddie v. Connecticut, 401 U. S. 371, 377-379 (1971); 
Mullane v. Central Hanover Bank & Trust Co., 339 U. S. 
306, 313-315 (1950).2 But I do not think that the Court of 
Appeals was precluded by those Rules from affording peti-
tioner redress. For, at least with respect to the pair of Civil 
Rules that directly parallel the provisions at issue here,3 
Courts of Appeals have held that in certain “unique” or “ex-
traordinary” circumstances it would not be inconsistent with 
the Rules or the intent of Congress for the district court to 
vacate and reenter the original order to create a fresh judg-
ment from which timely appeals could be perfected.4 Au-

2 If the Court of Appeals were right that petitioner could file a new mo-
tion under Federal Rule of Criminal Procedure 35, see n. 1, supra, the 
problems posed by its decision might be significantly mitigated. But Rule 
35 sets a 120-day time limit on motions to reduce a legal sentence, and I do 
not understand how petitioner could bring a new Rule 35 motion at this 
time without facing jurisdictional obstacles even more serious than those 
apparent in the appeal dismissed by the Court of Appeals.

8 See Fed. Rule App. Proc. 4(a); Fed. Rule Civ. Proc. 77(d).
4 See, e. g., Buckeye Cellulose Corp. v. Braggs Electric Construction 

Co., 569 F. 2d 1036, 1038-1039 (CA8 1978); Fidelity & Deposit Co. of 
Maryland v. USAFORM Hail Pool, Inc., 523 F. 2d 744, 747-751 (CA5 
1975), cert, denied, 425 U. S. 950 (1976); Expeditions Unlimited Aquatic 
Enterprises, Inc. v. Smithsonian Institute, 163 U. S. App. D. C. 140, 500 
F. 2d 808 (1974). The Ninth Circuit itself has recognized that district
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thority to do this has been found in Federal Rule of Civil Pro-
cedure 60(b), which was designed, in large part, to replace 
the common-law writ of coram nobis in civil cases. In crimi-
nal cases, the writ of coram nobis itself remains available 
whenever resort to a more usual remedy would be inappro-
priate.* 5 See United States v. Morgan, 346 U. S. 502 (1954). 
Rather than sua sponte dismissing petitioner’s appeal, the 
Court of Appeals might thus have considered whether the 
circumstances of this case warranted both treating petition-
er’s request to the District Court for leave to file an out-of- 
time notice of appeal as a motion for a writ of coram nobis to 
vacate and reenter its July 7 order, and treating the District 
Court’s order allowing the notice of appeal to be filed as hav-
ing granted such a motion. Cf. Browder v. Director, Illinois 
Dept, of Corrections, 434 U. S. 257, 272 (1978) (Blac kmu n , 
J., concurring).6 Moreover, I would not regard the Court of 
Appeals’ failure to take that course as foreclosing petitioner’s 
right, within a reasonable time after our denial of certiorari 
today, to apply anew to the District Court for a writ of coram 
nobis. If petitioner successfully files such a motion, the 
Court of Appeals on appeal may, admittedly, be as inhospita- 

courts could employ this procedure under the proper circumstances, al-
though it has not, as best as I can tell, ever actually found such circum-
stances to have been shown. See Rodgers v. Watt, 680 F. 2d 1295, 1298 
(1982); Kramer v. American Postal Workers Union, AFL-CIO, 556 F. 2d 
929 (1977).

5 Title 28 U. S. C. § 2255, which has taken over most of the function of 
the writ of coram nobis in federal criminal procedure, only applies to collat-
eral attacks on underlying sentences, and could not be employed to vacate 
and reenter an order denying a motion under Rule 35.

6 In the alternative, the Court of Appeals might have exercised its own 
residual appellate jurisdiction and remanded the matter to the District 
Court to allow it to vacate and reenter the order from which petitioner 
sought appeal. Cf. Moody v. Flowers, 387 U. S. 97, 104 (1967); Gully v. 
Interstate Natural Gas Co., 292 U. S. 16, 18-19 (1934). Neither of these 
approaches could possibly have prejudiced the Government, since it has 
consistently declined to contest the jurisdictional basis of petitioner’s 
appeal.
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able to that motion as it was to his request to file an out-of- 
time notice of appeal. But consideration of any constitu-
tional implications of such a holding may appropriately await 
the event.7 In light of these possible avenues of relief, I 
agree that review by this Court at this time is not warranted, 
and therefore vote to deny the petition for certiorari.

No. 82-235. Morr is  et  al . v . Unit ed  States  et  al .
C. A. 9th Cir. Motion of petitioners to defer consideration 
of the petition for writ of certiorari denied. Certiorari de-
nied. Reported below: 676 F. 2d 711.

No. 82-267. Mc Cart hy  v . Hinman . C. A. 9th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 676 F. 2d 
343.

No. 82-294. Louis iana  v . Mars hell . Sup. Ct. La. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 414 So. 2d 
684.

No. 82-480. Mc Combs , Chai rma n , Illinoi s  Pris one r  
Revi ew  Boar d  v . Scott . C. A. 7th Cir. Motion of re-
spondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 669 F. 2d 1185.

No. 82-521. Jon es , Super inten dent , Grea t  Meadow  
Corr ectio nal  Faci lity , et  al . v . Arr oyo . C. A. 2d Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 685 F. 2d 35.

No. 82-346. Skeha n  v . Boar d  of  Trus tees  of  
Bloom sb urg  State  College  et  al . C. A. 3d Cir. Mo-

‘ I suppose also that a holding is possible that, although coram nobis is an 
appropriate vehicle for mitigating the harshness of Rule 4(b), petitioner’s 
circumstances are not sufficiently “extraordinary” for him to merit such re-
lief. In that event, what constitutional issues arise in the case will at least 
be significantly more focused.
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tion of petitioner to amend petition for writ of certiorari 
granted. Certiorari denied. Reported below: 669 F. 2d 142 
and 675 F. 2d 72.

No. 82-386. Kerr -Mc Gee  Chemi cal  Corp . v . Illinoi s . 
C. A. 7th Cir. Certiorari denied. Reported below: 677 F. 
2d 571.

Opinion of Justic e  Blac kmu n  respecting the denial of the 
petition for writ of certiorari.

I realize that it is a tradition here that one seldom writes in 
support of the Court’s decision to deny a petition for a writ of 
certiorari. See, however, Castorr v. Brundage, ante, p. 928 
(Stevens , J.); James v. United States, ante, p. 1044 (Bren -
nan , J.); Maryland v. Baltimore Radio Show, Inc., 338 
U. S. 912 (1950) (Frankfurter, J.).

The reason I write in this case is that I fear that the con-
tent of the final paragraphs of the dissent will tend to create 
confusion in an area of law that seems to me to be fairly clear. 
It has been well established for many years that federal- 
question jurisdiction is present “only when the plaintiff’s 
statement of his own cause of action shows that it is based 
upon [federal] laws or [the Federal] Constitution.” Louis-
ville & Nashville R. Co. v. Mottley, 211 U. S. 149, 152 
(1908). It is insufficient “that the defendant would set up in 
defense certain laws of the United States.” Id., at 153.

The dissent asserts, post, at 1051, that the Second Circuit 
in North American Phillips Corp. v. Emery Air Freight 
Corp., 579 F. 2d 229 (1978), held that “the lack of reference to 
federal law in the complaint does not control the determina-
tion whether a federal question is presented.” It would be 
more accurate to say that the Second Circuit held that lack of 
reference to federal law does not control the determination 
whether a federal claim is presented by the complaint. In 
the present case, as the dissent explains, post, at 1052, the 
issue is whether “a defendant’s federal pre-emption claim 
presents a federal question.” In other words, the issue is 
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whether a federal question is presented by a federal defense 
to a state-law claim. If a federal claim is presented by the 
complaint, there is federal-question jurisdiction even if the 
complaint is phrased in state-law terms; if, however, the 
complaint presents only a state-law claim, a federal defense 
does not create federal-question jurisdiction.

I thus perceive no conflict between the present case and 
North American Phillips, and no conflict between the 
present case and other cases cited by petitioner. In each of 
those cases, the courts followed Mottley and focused on the 
federal basis for the plaintiff’s claim. Here, in contrast, the 
plaintiff’s claim has no federal basis. The plaintiff could not 
have stated a federal cause of action no matter how it pleaded 
its case. Because there is no conflict, the Court, it seems to 
me, is on sound ground in denying the petition for a writ of 
certiorari.

Justi ce  Whi te , with whom Justi ce  Marsh all  joins, 
dissenting.

Petitioner Kerr-McGee Chemical Corp. (Kerr-McGee) owns 
a facility within the city limits of West Chicago, Ill., that 
has been used since World War II to produce compounds de-
rived from radioactive natural ores. Since 1956, the facility 
has been licensed by the Nuclear Regulatory Commission or 
its predecessor. Although the facility has not been in active 
operation since 1973, some nuclear materials continue to be 
stored at the site.

In 1980, respondent State of Illinois filed a complaint 
against petitioner in an Illinois state court alleging that the 
operation and maintenance of the facility violate the Illinois 
Environmental Protection Act, Ill. Rev. Stat., ch. IIIV2, 

1001 et seq. (1979), and other state statutes pertaining to 
the disposal of hazardous wastes. Kerr-McGee petitioned to 
have the State’s case removed to federal court, arguing that 
the state regulations have been pre-empted by the Atomic 
Energy Act of 1954, 68 Stat. 921, as amended, 42 U. S. C. 
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§2011 et seq. (1976 ed., Supp. IV), which places the regula-
tion of radioactive materials within the exclusive province of 
the Nuclear Regulatory Commission. The United States 
District Court for the Northern District of Illinois denied the 
State’s motion to remand the case to the state court. The 
District Court found that the complaint necessarily involved 
the interpretation of federal law and thus was a claim “arising 
under . . . the laws of the United States” within the meaning 
of the removal statute, 28 U. S. C. § 1441(b).*  The com-
plaint was dismissed by the District Court on pre-emption 
grounds.

On appeal, the United States Court of Appeals for the Sev-
enth Circuit held that removal was improper. The Court of 
Appeals found that the State’s complaint did not rely on or 
even allude to federal statutes or case law and that there was 
no basis for concluding that the State had drafted the com-
plaint in order to defeat removal. 677 F. 2d 571, 577 (1982). 
The issue of federal pre-emption, the court held, is “merely a 
defense to state law claims”; a defense based on federal law 
cannot be a ground for removal. Id., at 578. The District 
Court’s decision was reversed and the case was remanded 
with instructions to remand it to the state court. Petitioner 
now seeks review of the Seventh Circuit’s decision.

The holding in the present case is in direct conflict with a 
decision in the Second Circuit, North American Phillips 
Corp. n . Emery Air Freight Corp., 579 F. 2d 229 (1978). In 
North American Phillips, the Second Circuit found that the 
lack of reference to federal law in the complaint does not con-
trol the determination whether a federal question is pre-
sented. The court held that the substance of the allegations 

*Section 1441(b) provides:
“Any civil action of which the district courts have original jurisdiction 

founded on a claim or right arising under the Constitution, treaties or laws 
of the United States shall be removable without regard to the citizenship or 
residence of the parties. Any other such action shall be removable only if 
none of the parties in interest properly joined and served as defendants is a 
citizen of the State in which such action is brought.”
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must be reviewed in order to determine “whether a federal 
law is a pivotal issue in the case, one that is basic in the deter-
mination of the conflict between the parties.” Id., at 233.

The issue whether, or under what circumstances, a defend-
ant’s federal pre-emption claim presents a federal question 
sufficient to support removal of a state plaintiff’s complaint 
which on its face raises only state claims, is a substantial one 
going to the heart of the power of federal courts to determine 
claims raised in state-court proceedings. The Court should 
grant this petition to resolve the conflict. Accordingly, I 
dissent from the denial of certiorari.

No. 82-446. Dallas  Coun ty  Hos pi tal  Distr ict  v . 
Dallas  Associ ation  of  Comm uni ty  Orga niza tion s  for  
Refor m Now  et  al . C. A. 5th Cir. Certiorari denied. 
Justi ce  Blac kmu n  would grant certiorari and give this case 
plenary consideration. Reported below: 670 F. 2d 629.

Justi ce  Rehnq uis t , dissenting.
The Court of Appeals for the Fifth Circuit held in this case 

that under the First and Fourteenth Amendments a hospital, 
like city streets and parks, is a “public forum” which must be 
made available to protestors and demonstrators subject only 
to reasonable “time, place, and manner” restrictions. 670 F. 
2d 629 (1982). I think the Court of Appeals misunderstood 
the distinction in our cases between public property, such as 
city streets and parks, which has been historically treated as 
a “public forum,” see Hague n . CIO, 307 U. S. 496 (1939), and 
public property, such as jails, military bases, and postal de-
livery boxes, which has been held not to be a public forum. 
See Adderley v. Florida, 385 U. S. 39 (1966); Greer v. Spock, 
424 U. S. 828 (1976); United States Postal Service v. Council 
of Greenburgh Civic Assns., 453 U. S. 114 (1981). The deci-
sion of the Court of Appeals, mistakenly I believe, thus re-
quires a hospital to promulgate a set of “regulations” which 
would provide for access to at least a part of its premises by 
such protest groups as respondents. To say that the deci-
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sion severely limits the ability of public hospitals to devote 
their premises to the purpose of furnishing medical care to 
the sick would be an understatement.

The Court of Appeals relied primarily on our decisions in 
Shuttlesworth v. Birmingham, 394 U. S. 147 (1969), and 
Consolidated Edison Co. v. Public Service Comm’n, 447 
U. S. 530 (1980). Neither one of these cases speaks to the 
issue here. Shuttlesworth involved the public streets of Bir-
mingham, Ala. Consolidated Edison represented no effort 
on the part of private individuals to obtain access to public 
property; as the Court in that case pointed out:

“Consolidated Edison has not asked to use the offices of 
the Commission as a forum from which to promulgate its 
views. Rather, it seeks merely to utilize its own billing 
envelopes to promulgate its views on controversial is-
sues of public policy.” 447 U. S., at 539-540.

We have recently summarized the teachings of this Court’s 
cases as to the kind of government property involved here in 
United States Postal Service v. Council of Greenburgh Civic 
Assns., supra:

“Indeed, it is difficult to conceive of any reason why 
this Court should treat a letterbox differently for First 
Amendment access purposes than it has in the past 
treated the military base in Greer v. Spock, 424 U. S. 
828 (1976), the jail or prison in Adderley v. Florida, 385 
U. S. 39 (1966), and Jones v. North Carolina Prisoners’ 
Union, 433 U. S. 119 (1977), or the advertising space 
made available in city rapid transit cars in Lehman v. 
City of Shaker Heights, 418 U. S. 298 (1974). In all 
these cases, this Court recognized that the First Amend-
ment does not guarantee access to property simply be-
cause it is owned or controlled by the government.” 453 
U. S., at 129.

The Court of Appeals also expressed dissatisfaction with 
the “regulation” upon which the hospital had relied to exclude 
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demonstrators, a regulation which simply prohibited dem-
onstrations without prior written approval of the hospital 
administrator. While such regulations have been held con-
stitutionally defective because of their potential for discrimi-
natory application when public streets and parks are in-
volved, see Shuttlesworth v. Birmingham, supra, we have 
never applied this sort of analysis to “regulations” governing 
access to government property which was not a public forum. 
Indeed, it is difficult to know why local government authori-
ties charged with the administration of jails, prisons, and 
hospitals should be under any obligation to promulgate a de-
tailed code of “regulations” governing access to the premises 
by outsiders. When confronted with an analogous attack on 
a congressional statute regulating access to postal boxes in 
United States Postal Service, supra, we said:

“It is thus unnecessary for us to examine § 1725 in the 
context of a ‘time, place, and manner’ restriction on the 
use of the traditional ‘public forums’ referred to above. 
. . . But since a letterbox is not traditionally such a ‘pub-
lic forum,’ the elaborate analysis engaged in by the Dis-
trict Court was, we think, unnecessary. To be sure, if 
a governmental regulation is based on the content of 
the speech or the message, that action must be scruti-
nized more carefully to ensure that communication has 
not been prohibited “‘merely because public officials 
disapprove the speaker’s view.”’ Consolidated Edison 
Co. v. Public Service Comm’n, supra, at 536, quoting 
Niemotko v. Maryland, 340 U. S. 268, 282 (1951) 
(Frankfurter, J., concurring in result). But in this case 
there simply is no question that § 1725 does not regulate 
speech on the basis of content.” 453 U. S., at 132.

Here, as in United States Postal Service, there is no tenable 
claim that the hospital regulation was applied other than in a 
content-neutral manner. The demonstration which respond-
ents actually conducted in Parkland Hospital was clearly sub-



ORDERS 1055

459 U. S. November 29, 1982

ject to the regulation of the hospital, and equally clearly could 
have been prohibited by the hospital. In the fall of 1978, 
approximately 45 members of respondents’ organization in-
vaded the hospital premises without permission, and pro-
ceeded to hold a press conference in the front lobby of Park-
land. This “media event” was covered by, among other 
representatives of the media, two television stations, each 
with camera equipment in tow. As would be expected, the 
demonstration also attracted a crowd of the interested and 
the curious. The congestion engendered by the “event” 
blocked the flow of patients and their family members and 
medical personnel in the lobby itself and from the lobby into 
various clinics.

The Court of Appeals apparently conceded that this par-
ticular demonstration could have been constitutionally pro-
hibited by the hospital, but only under a “valid” set of regula-
tions. Unless we are to accede to the idea that hospitals 
must henceforth retain house counsel whose job shall be to 
draft, interpret, and aid in the application of detailed regula-
tions such as those contemplated by the Court of Appeals, I 
think the writ of certiorari should be granted.

No. 82-530. Knapp  et  al . v . Cardwel l  et  al . C. A. 
9th Cir.;

No. 82-5319. Simon  v . Tenne ssee . Sup. Ct. Tenn.;
No. 82-5519. Morg an  v . Flor ida . Sup. Ct. Fla.; and
No. 82-5534. Whi te  v . Florid a . Sup. Ct. Fla. Certio-

rari denied. Reported below: No. 82-530, 667 F. 2d 1253; 
No. 82-5319, 635 S. W. 2d 498; No. 82-5519, 415 So. 2d 6; 
No. 82-5534, 415 So. 2d 719.

Just ice  Bren na n  and Justi ce  Mars ha ll , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.
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No. 82-620. Pric e et  al . v . Pitts bur gh  Term inal  
Corp , et  al .; and

No. 82-622. Baltim ore  & Ohio  Railr oad  Co . et  al . v . 
Pittsb urgh  Term ina l  Corp , et  al . C. A. 3d Cir. Cer-
tiorari denied. Justic e  Powell  took no part in the consid-
eration or decision of these petitions. Reported below: 680 
F. 2d 933.

No. 82-5335. Smit h  v . Nort h  Carol ina ;
No. 82-5352. Willi ams  v . Nort h  Carol ina ; and
No. 82-5353. Pinc h  v. Nort h  Carol ina . Sup. Ct. 

N. C. Certiorari denied. Reported below: No. 82-5335, 
305 N. C. 691, 292 S. E. 2d 264; No. 82-5352, 305 N. C. 656, 
292 S. E. 2d 243; No. 82-5353, 306 N. C. 1, 292 S. E. 2d 203.

Opinion of Justic e  Stevens  respecting the denial of the 
petitions for writ of certiorari.

In each of these three capital cases the trial judge in-
structed the jury that it had a duty to impose the death pen-
alty if it found: (1) that one or more aggravating circum-
stances existed; (2) that the aggravating circumstances were 
sufficiently substantial to call for the death penalty; and (3) 
that the aggravating circumstances outweighed the miti-
gating circumstances. There is an ambiguity in these in-
structions that may raise a serious question of compliance 
with this Court’s holding in Lockett v. Ohio, 438 U. S. 586 
(1978).*

On the one hand, the instructions may be read as merely 
requiring that the death penalty be imposed whenever the

*“There is no perfect procedure for deciding in which cases govern-
mental authority should be used to impose death. But a statute that pre-
vents the sentencer in all capital cases from giving independent mitigating 
weight to aspects of the defendant’s character and record and to circum-
stances of the offense proffered in mitigation creates the risk that the death 
penalty will be imposed in spite of factors which may call for a less severe 
penalty. When the choice is between life and death, that risk is unaccept-
able and incompatible with the commands of the Eighth and Fourteenth 
Amendments.” 438 U. S., at 605 (plurality opinion) (emphasis added). 
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aggravating circumstances, discounted by whatever mitigat-
ing factors exist, are sufficiently serious to warrant the ex-
treme penalty. Literally read, however, those instructions 
may lead the jury to believe that it is required to make two 
entirely separate inquiries: First, do the aggravating circum-
stances, considered apart from the mitigating circumstances, 
warrant the imposition of the death penalty? And second, 
do the aggravating circumstances outweigh the mitigating 
factors? It seems to me entirely possible that a jury might 
answer both of those questions affirmatively and yet feel that 
a comparison of the totality of the aggravating factors with 
the totality of mitigating factors leaves it in doubt as to the 
proper penalty. But the death penalty can be constitution-
ally imposed only if the procedure assures reliability in the 
determination that “ ‘death is the appropriate punishment in 
a specific case.’” Lockett, supra, at 601 (plurality opinion), 
quoting Woodson v. North Carolina, 428 U. S. 280, 305 
(1976) (opinion of Stewart, Powell , and Stevens , JJ.).

A quotation from a recent opinion by the Utah Supreme 
Court, which takes a less rigid approach to this issue, will il-
lustrate my point. In State v. Wood, 648 P. 2d 71, 83 (1982), 
that court wrote:

“It is our conclusion that the appropriate standard to 
be followed by the sentencing authority—judge or 
jury—in a capital case is the following:

“After considering the totality of the aggravating and 
mitigating circumstances, you must be persuaded be-
yond a reasonable doubt that total aggravation out-
weighs total mitigation, and you must further be per-
suaded, beyond a reasonable doubt, that the imposition 
of the death penalty is justified and appropriate in the 
circumstances.’

“These standards require that the sentencing body 
compare the totality of the mitigating against the totality 
of the aggravating factors, not in terms of the relative 
numbers of the aggravating and the mitigating factors,
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but in terms of their respective substantiality and per-
suasiveness. Basically, what the sentencing authority 
must decide is how compelling or persuasive the totality 
of the mitigating factors are when compared against the 
totality of the aggravating factors. The sentencing 
body, in making the judgment that aggravating factors 
‘outweigh,’ or are more compelling than, the mitigating 
factors, must have no reasonable doubt as to that conclu-
sion, and as to the additional conclusion that the death 
penalty is justified and appropriate after considering all 
the circumstances.” (Emphasis added.)

The petitions for certiorari in these three cases request the 
Court to review the decision of the Supreme Court of North 
Carolina affirming the death penalty in each case. I do not 
criticize the Court’s action in denying certiorari because the 
question whether the instructions to the juries are consistent 
with Lockett remains open for consideration in collateral pro-
ceedings. Moreover, even if relief may not be warranted in 
these cases, the North Carolina judiciary may find it appro-
priate to make slight changes in the form of its instructions to 
avoid the ambiguity I have identified.

Justi ce  Brenna n  and Justi ce  Mars hall  dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

Rehearing Denied
No. 81-2015. Chur chi ll  Area  School  Dist ri ct  v . 

Hoots  et  al ., ante, p. 877;
No. 81-2030. Edgewood  School  Dis tri ct  et  al . v . 

Hoots  et  al ., ante, p. 824; and
No. 81-2094. Clan cy  et  al . v . Jartec h , Inc ., et  al ., 

ante, p. 826. Petitions for rehearing denied.
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No. 81-2095. 
ante, p. 879;

No. 81-2096. 
ante, p. 826;

No. 81-2114. 
ante, p. 826;

No. 81-2143.

Clancy  et  al . v . Jarte ch , Inc ., et  al .,

Clancy  et  al . v . Jartec h , Inc ., et  al .,

Gunter  et  ux . v . Hutc heso n  et  al ., 

Thom pson  v . Cov in gto n  Hou sin g  De -
velop ment  Corp , et  al ., ante, p. 828;

No. 81-2163. Ches tnu tt  et  al . v . Foge l  et  al ., ante, 
p. 828;

No. 81-2210. Greyho und  Lines , Inc . v . Pric e , ante, 
p. 831;

No. 81-2306. Loca l  66, Bosto n Teachers  Union , 
AFT, AFL-CIO v. Bos ton  Scho ol  Comm ittee  et  al ., 
ante, p. 881;

No. 81-2310. Ellerb e v . Otis  Eleva tor  Co ., ante, 
p. 802;

No. 81-2346. Rexr oa t  v . Thor ell , ante, p. 837;
No. 81-2389. Stepak  v . Rutger s  Medic al  Scho ol  et  

al ., ante, p. 804;
No. 81-2407. Mis kovs ky  v . Oklahom a  Pub lish ing  

Co., ante, p. 923;
No. 81-6480. Field s  v . Texa s , ante, p. 841;
No. 81-6710. Mic haelis  v . Nebra ska  State  Bar  

Ass n ., ante, p. 804;
No. 81-6777. Cape  v . Zant , Supe ri nten dent , Geor -

gia  Diag nos tic  Classi fic ation  Center , ante, p. 882;
No. 81-6779. Willi ams  v . Indi ana , ante, p. 808;
No. 81-6818. Chri sten sen  v . Utah , ante, p. 802;
No. 81-6837. John  v . Governm ent  of  the  Virg in  Is -

land s , ante, p. 848;
No. 81-6918. Knott  v . Mabr y , Dir ecto r , Ark an sas  

Depar tment  of  Corre ctio n , ante, p. 851; and
No. 81-6930. Din  v . Lon g  Islan d  Lightin g  Co ., ante, 

p. 852. Petitions for rehearing denied.
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No. 81-6969. Lace  et  al . v . Unit ed  States , ante, 
p. 854;

No. 81-6998. Ogro d et  al . v . Schoo l  Dis tric t  of  
Phila delph ia , ante, p. 805;

No. 82-5. Super ior  Oil  Co . v . City  of  Port  Arthur , 
Texas , et  al ., ante, p. 802;

No. 82-66. Maza leski  v . May , ante, p. 859;
No. 82-199. Valeri no  v . Valer in o , ante, p. 864;
No. 82-240. Theoh aro us  v . Deer  Run  Shore s  Prop - 

erty  Owner s  Ass n ., Inc ., ante, p. 899;
No. 82-279. Marti n  v . United  States , ante, p. 865;
No. 82-5001. Smit h  v . Georg ia , ante, p. 882;
No. 82-5027. Hudak  v . Curator s  of  the  Univer sity  

of  Miss our i et  al ., ante, p. 867;
No. 82-5088. Johns on  v . Tenne ssee , ante, p. 882;
No. 82-5090. Brooks  v . Zant , War den , Georgi a  Di-

agnos tic  and  Classi fic ation  Center , ante, p. 882;
No. 82-5188. Breedlo ve  v . Flor id a , ante, p. 882;
No. 82-5190. Wend t  v . Mac Dougall , ante, p. 912;
No. 82-5204. Wayl and  v . Registr y  of  Deeds , Salem , 

et  al . , ante, p. 899;
No. 82-5209. Buch ana n  v . Jeffer son  County  et  al ., 

ante, p. 912;
No. 82-5225. Peni ck  v . Vir gini a , ante, p. 913;
No. 82-5227. Dic kers on  v . Joh nso n , Admini strator , 

Veter ans  Admi nis tratio n , et  al ., ante, p. 875;
No. 82-5234. Johl  v. Town  of  Groto n  et  al ., ante, 

p. 913;
No. 82-5264. In  re  Sims , ante, p. 903;
No. 82-5288. Sellar s  v . City  of  Los  Angeles , Cali -

fo rni a , et  al . , ante, p. 946; and
No. 82-5362. Dixon  v . Mac Doug all , ante, p. 915. Pe-

titions for rehearing denied.
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Appeals Dismissed
No. 82-638. Louis iana  v . Hry ho rc hu k  et  al . Appeal 

from Ct. App. La., 3d Cir., dismissed for want of jurisdic-
tion. Treating the papers whereon the appeal was taken as 
a petition for writ of certiorari, certiorari denied. Reported 
below: 412 So. 2d 197.

No. 82-5678. Wayland  v . Unit ed  States . Appeal 
from C. A. 1st Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

Miscellaneous Orders
No. A-453. Stull  et  al . v . Unit ed  States . Applica-

tion for bail, addressed to Justic e  Brenn an  and referred to 
the Court, denied.

No. A-504. Broo ks  v . Estelle , Dir ect or , Texa s  De -
par tmen t  of  Corr ectio ns . This matter was presented to 
Justi ce  Whi te  on December 2, 1982, on an application for a 
stay of execution, and by him referred to the Court.

When the matter came before the Court the opinion of the 
United States Court of Appeals for the Fifth Circuit dated 
December 6, 1982, was before us. That opinion after a re-
view of the facts and procedural history concluded as follows:

“Despite the eleventh-hour presentation of new is-
sues, we have reviewed each of the new issues carefully 
and again reviewed each of the issues previously pre-
sented to us. Each member of this panel is acutely 
aware that Brooks’ life may depend on our action. Each 
of us is determined to fulfill our sworn obligation to up-
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hold and defend the Constitution and Laws of the United 
States, doing justice to the rich and to the poor alike, fa-
voring neither the rich because he is rich, nor the poor 
because he is poor. We have the same duty to act im-
partially between the condemned and the state, favoring 
neither the state nor the condemned. That duty com-
pels us to declare that we find no substantial question 
presented.

“The merits of Brooks’ claims have been presented by 
a total of twelve lawyers, in nine separate hearings, and 
have by this time been reviewed by 23 judges, state and 
federal. Despite this, we would not hesitate to grant 
the stay were we aware of any argument of substance, 
any contention that would benefit by further briefing and 
oral argument. The application for stay has received 
the sober, reasoned, and deliberate consideration of 
Brooks’ claim that the irrevocable nature of the penalty 
demands. Our granting of yet another stay at this late 
hour for further review of claims so often considered and 
of such little merit would be abdication of our duty to 
face and decide the issue before us in accordance with 
the Constitution and Laws of the United States.

“For these reasons, the application for stay is denied.”

(1) Addressing first the application for a stay of execution, 
reconsideration of which was denied by the United States 
Court of Appeals for the Fifth Circuit, the application for a 
stay of execution is hereby denied.

(2) This Court denied applicant’s petition for a writ of cer-
tiorari on June 29, 1981, Brooks v. Texas, 453 U. S. 913, and 
denied rehearing on September 23, 1981, 453 U. S. 950; 
treating the papers filed since then as a second petition for 
rehearing of the denial of certiorari, the same is hereby 
denied.
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(3) Treating the papers filed since December 2, 1982, as a 
petition for certiorari, or alternatively as a petition for certio-
rari before judgment, the same is hereby denied.

Just ice s  Bren nan , Mars hall , and Stevens , dissent-
ing.

We would grant petitioner’s application for a stay of execu-
tion. Our cases make it absolutely clear that where a certifi-
cate of probable cause to appeal from the denial of habeas 
relief has been issued, a court of appeals must consider and 
decide the merits of that appeal. A court of appeals cannot 
fulfill that obligation if a State is permitted to execute a pris-
oner prior to the consideration and decision of his appeal.

I
On September 10, 1977, Brooks was indicted in Tarrant 

County, Tex., for the capital murder of David Gregory. At 
trial the State presented evidence that Brooks went to a 
used-car lot and asked to test-drive a car. He was permitted 
to drive the car accompanied by Gregory, an employee. 
Brooks picked up a friend, Woody Loudres, and drove to 
the motel where Loudres lived. Brooks and Loudres took 
Gregory into a motel room. A single shot was fired, killing 
Gregory.

The jury returned a verdict of guilty. In the penalty 
phase of the trial, the judge instructed the jury, pursuant to 
Tex. Code Crim. Proc. Ann., Arts. 37.071(b)(1) and (2) (Ver-
non 1981), to give “yes” or “no” answers to the following 
questions:

(1) “Do you find from the evidence beyond a reason-
able doubt that the conduct of the defendant that caused 
the death of the deceased was committed deliberately 
and with the reasonable expectation that the death of the 
deceased or another would result?”

(2) “Do you find from the evidence beyond a reason-
able doubt that there is a probability the defendant
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would commit criminal acts of violence that would consti-
tute a continuing threat to society?”

The judge told the jurors that affirmative answers to both 
questions would result in a death sentence. Over Brooks’ 
objection, the judge also instructed the jurors that they could 
not consider or discuss the effect of their answers. The jury 
answered “yes” to both questions, and the court accordingly 
imposed the mandatory sentence of death.

Following the affirmance of his conviction and sentence on 
direct appeal, Brooks v. State, 599 S. W. 2d 312 (Tex. Crim. 
App. 1979), cert, denied, 453 U. S. 913 (1981), Brooks filed a 
petition for a writ of habeas corpus in the United States Dis-
trict Court for the Northern District of Texas. On October 
28, 1982, the District Court denied the petition. The Dis-
trict Court’s order was accompanied by a 26-page opinion 
discussing Brooks’ claims.

On November 9, 1982, the District Court issued a certifi-
cate of probable cause to appeal but denied Brooks’ applica-
tion for a stay of execution pending appeal. Brooks immedi-
ately filed a notice of appeal to the United States Court of 
Appeals for the Fifth Circuit, and on November 12 he applied 
to that court for a stay of execution. In his application he 
described the constitutional claims that he planned to present 
on appeal if afforded the opportunity to do so. On Novem-
ber 17 the State filed a brief statement opposing the applica-
tion. Oral argument on the application was held before the 
Court of Appeals on November 26. Later that same day, 
the Court of Appeals denied the application in a five-sentence 
order that did not dispose of the still pending appeal. Al-
though the Court of Appeals has filed an additional opinion 
today, it still has not acted on the merits of the appeal.

II
Petitioner is entitled to a stay of execution in order to pro-

tect his right to appeal the District Court’s denial of habeas 
corpus relief. This conclusion follows inexorably from the



ORDERS 1065

1061 Brenna n , Marsh al l , and Ste ven s , JJ., dissenting

District Judge’s issuance of a certificate of probable cause 
to appeal, for “if an appellant persuades an appropriate tri-
bunal that probable cause for an appeal exists, he must 
then be afforded an opportunity to address the underlying 
merits.” Garrison v. Patterson, 391 U. S. 464, 466 (1968) 
(per curiam) (emphasis added).

A district judge’s order denying an application for habeas 
corpus “shall be subject to review, on appeal,” so long as a 
judge or Circuit Justice issues a certificate of probable cause. 
28 U. S. C. § 2253. In order for the district court to issue a 
certificate of probable cause, a petitioner must make a “ ‘sub-
stantial showing of the denial of [a] federal right.’ ” Stewart 
v. Beto, 454 F. 2d 268, 270, n. 2 (CA5 1971), cert, denied, 406 
U. S. 925 (1972); Harris v. Ellis, 204 F. 2d 685, 686 (CA5 
1953). Once the certificate has been issued, the habeas peti-
tioner is entitled to a review and decision on the merits of his 
appeal, according to the decisions of this Court.

In Nowakowski v. Maroney, 386 U. S. 542 (1967) (per 
curiam), we reviewed a Court of Appeals’ summary denial of 
a habeas petition after the District Judge had issued a certifi-
cate of probable cause under 28 U. S. C. §2253. We unani-
mously concluded that the Court of Appeals had erred in de-
nying the right to appeal and held that “when a district judge 
grants such a certificate, the court of appeals must. . . pro-
ceed to a disposition of the appeal in accord with its ordinary 
procedure.” Id., at 543 (emphasis added). See Carafas v. 
LaVallee, 391 U. S. 234, 242 (1968) {Nowakowski requires 
that appeal be duly considered on its merits where a certifi-
cate of probable cause has been issued).

Our decision in Garrison v. Patterson, supra, is particu-
larly relevant. There, a habeas petitioner was under sen-
tence of death for murder. The District Court had denied a 
certificate of probable cause but had granted a stay of execu-
tion to allow time to appeal from that denial. The petitioner 
then requested that the Court of Appeals issue the certificate 
and also requested from that court a further stay of execu-
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tion. After a hearing, the Court of Appeals issued an order 
granting the certificate of probable cause. At the same 
time, however, the court simply affirmed the District Court’s 
denial of habeas corpus without receiving further submis-
sions on the merits. Justi ce  Whi te , sitting as Circuit Jus-
tice, granted a stay of execution pending review by this 
Court. Relying on Nowakowski, the full Court reversed the 
judgment of the Court of Appeals and remanded for further 
consideration of Garrison’s appeal on the merits. Moreover, 
the Court continued the stay of execution pending the dispo-
sition of the appeal. 391 U. S., at 464.

The Courts of Appeals have consistently followed the man-
date of Nowakowski that a court of appeals must review the 
merits of an appeal when a certificate of probable cause has 
been issued. See, e. g., Dobbert v. Strickland, 670 F. 2d 
938, 939 (CA11 1982) (upon issuance of the certificate “[a] re-
view on the merits is required”); Gross v. Bishop, 377 F. 2d 
492, 492 (CA8 1967) (when the certificate is issued, the court 
of appeals “must review”). As then-judge Blackmun stated, 
Nowakowski requires that “when the district court issue[s] 
the certificate the appellate court must indulge in a full re-
view. ” Allowance of In Forma Pauperis Appeals in § 2255 
and Habeas Corpus Cases, 43 F. R. D. 343, 351 (1967) (em-
phasis added).

As previously noted, in this case the District Court 
granted a certificate of probable cause to appeal on Novem-
ber 9, 1982. On November 12 petitioner applied to the Fifth 
Circuit for a stay of execution pending his appeal to that 
court. On November 17 the State opposed the stay of execu-
tion. The State also requested that the court require an 
expedited briefing schedule and determine the merits of the 
appeal as soon as possible, but the Court of Appeals did not 
grant the request. Instead, after hearing oral argument on 
the application for stay on November 26, the court that same 
day simply denied the stay in a one-paragraph order.
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On this record it is manifest that the Court of Appeals did 
not “proceed to a disposition of the appeal,” Nowakowski, 
supra, at 543, and that it clearly failed to afford petitioner an 
opportunity “to make his argument on the underlying issues 
in full.” Garrison, supra, at 467, n. 2. Indeed, the lower 
court did not even order briefing on the merits under an ex-
pedited schedule as permitted by its own rules. In the ab-
sence of the appellate review that must follow from the grant 
of a certificate of probable cause, a stay of execution is re-
quired. Any other conclusion would eviscerate the prior 
holdings of this Court as to the significance of the issuance of 
a certificate of probable cause. “[I]f there is probable cause 
for the appeal it would be a mockery of federal justice to exe-
cute [petitioner] pending its consideration.” Fouquette v. 
Bernard, 198 F. 2d 96, 97 (CA9 1952) (Denman, C. J.).

Ill
For the foregoing reasons, we would grant the application 

for a stay of execution.

No. 88, Orig. Calif orn ia  v . Texa s  et  al . Motion of 
plaintiff for issuance of a preliminary injunction granted. 
Comments by counsel for the defendants concerning the form 
of the proposed order submitted by the plaintiff are to be 
filed with the Court and served upon opposing counsel and 
the Special Master on or before December 8,1982. [For ear-
lier order herein, see, e. g., ante, p. 963.]

No. 81-1889. Publi c Servi ce  Commi ssio n of  the  
State  of  New  York  v . Mid -Loui sian a  Gas  Co . et  al .;

No. 81-1958. Arizo na  Electr ic  Power  Coop era tive , 
Inc . v. Mid -Loui sia na  Gas  Co . et  al .;

No. 81-2042. Mich iga n  v . Mid -Loui si ana  Gas  Co . et  
al .; and

No. 82-19. Federal  Energ y  Regu lato ry  Commi s -
si on  v. Mid -Loui sia na  Gas  Co . et  al . C. A. 5th Cir. 
[Certiorari granted, ante, p. 820.] Motion of Edmund G.
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Brown, Jr., Governor of California, for leave to file a brief as 
amicus curiae granted.

No. 81-2337. Block , Secreta ry  of  Agri cultur e , et  
al . v. Nort h  Dakota  ex  rel . Boar d  of  Univ ersi ty  and  
Scho ol  Land s . C. A. 8th Cir. [Certiorari granted, ante, 
p. 820.] Motion of North Dakota and amicus curiae Califor-
nia for divided argument to permit California to present oral 
argument as amicus curiae and for additional time for argu-
ment denied.

No. 82-56. Simmons  et  al . v . Sea -Land  Servi ces , 
Inc ., et  al ., ante, p. 931. Respondents are requested to 
file a response to the petition for rehearing within 30 days.

No. 82-131. Jones  & Laug hli n Steel  Corp . v . 
Pfei fer . C. A. 3d Cir. [Certiorari granted, ante, p. 821.] 
Motion of Alcoa Steamship Co., Inc., et al. for leave to file a 
brief as amici curiae granted.

No. 82-167. Chapp ell  et  al . v . Walla ce  et  al . 
C. A. 9th Cir. [Certiorari granted, ante, p. 966.] Motion 
for appointment of counsel granted, and it is ordered that 
John Murcko, Esquire, of Oakland, Cal., be appointed to 
serve as counsel for respondents in this case.

No. 82-268. Fir st  Penns ylva nia  Bank , N.A. v . Lan -
cas ter  Coun ty  Tax  Claim  Bureau  et  al . Sup. Ct. Pa. 
Motion of appellee Della Becker to expedite consideration of 
the statement as to jurisdiction denied.

No. 82-5580. In  re  Davi s . Petition for writ of manda-
mus denied.

Probable Jurisdiction Noted
No. 82-5576. Pic ket t  et  al . v . Brown  et  al . Appeal 

from Sup. Ct. Tenn. Motion of appellant for leave to pro-
ceed in forma pauperis granted. Probable jurisdiction 
noted. Reported below: 638 S. W. 2d 369.
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Certiorari Granted
No. 82-411. Newpor t  News  Shipb uild ing  & Dry  

Dock  Co . v . Equal  Emplo yme nt  Oppor tuni ty  Commi s -
si on . C. A. 4th Cir. Certiorari granted. Reported below: 
682 F. 2d 113.

No. 82-342. Philk o  Avia tion , Inc . v . Shacket  et  ux . 
C. A. 7th Cir. Certiorari granted limited to Question A pre-
sented by the petition. Reported below: 681 F. 2d 506.

Certiorari Denied. (See also Nos. 82-638, 82-5678, and
A-504, supra.)

No. 81-2219. Tran  Qui  Than  v . Regan , Secr etar y  of  
the  Treas ury . C. A. 9th Cir. Certiorari denied. Re-
ported below: 658 F. 2d 1296.

No. 82-137. Lamm ers  v . Boyd en  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 685 F. 2d 443.

No. 82-188. Okla ho ma  v . Harr is . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 645 P. 2d 1036.

No. 82-260. Ellis  et  al . v . Judg e  of  the  Putnam  Cir -
cui t  Court  et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 669 F. 2d 510.

No. 82-303. Calli co  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 679 F. 2d 249.

No. 82-326. Mahan nav . Flor ida . Dist. Ct. App. Fla., 
4th Dist. Certiorari denied. Reported below: 415 So. 2d 
1386.

No. 82-368. Hudson  Farm s , Inc . v . Natio nal  Labo r  
Relations  Boar d . C. A. 8th Cir. Certiorari denied. 
Reported below: 681 F. 2d 1105.

No. 82-422. Bier wir th  et  al . v . Donovan , Secre -
tar y  of  Labor . C. A. 2d Cir. Certiorari denied. Re-
ported below: 680 F. 2d 263.
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No. 82-437. Coun ty  of  Mah no men , Minn esot a , et  
al . v. Whi te  Earth  Band  of  Chipp ewa  Indian s  et  al .; 
and

No. 82-635. Alexander  et  al . v . Whi te  Earth  Band  
of  Chip pewa  Indi ans  et  al . C. A. 8th Cir. Certiorari 
denied. Reported below: 683 F. 2d 1129.

No. 82-489. Temor a  Tradi ng  Co ., Ltd . v . Perr y , 
Tru stee . Sup. Ct. Nev. Certiorari denied. Reported 
below: 98 Nev. 229, 645 P. 2d 436.

No. 82-498. Alves tad , Repres entati ve  of  the  Es -
tate  of  Alves tad , et  al . v . Monsanto  Co . et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 671 F. 2d 908.

No. 82-595. Dean  v . St . Bernar d  Pari sh  School  
Board . Ct. App. La., 4th Cir. Certiorari denied. Re-
ported below: 414 So. 2d 862.

No. 82-642. Frank s v . Nationa l  Railroad  Passen -
ger  Corp ., ak a  Amtra k . C. A. 3d Cir. Certiorari de-
nied. Reported below: 688 F. 2d 820.

No. 82-645. Republi c  Natio nal  Life  Insur anc e  Co . 
et  al . v. Spar ks  et  al . Sup. Ct. Ariz. Certiorari denied. 
Reported below: 132 Ariz. 529, 647 P. 2d 1127.

No. 82-656. Pomer oy  v . Southern  Bell  Telepho ne  & 
Telegr ap h  Co . et  al . Dist. Ct. App. Fla., 3d Dist. Cer-
tiorari denied. Reported below: 410 So. 2d 647.

No. 82-663. Kara m  et  al . v . Allst ate  Insur anc e  Co . 
et  AL. Sup. Ct. Ohio. Certiorari denied. Reported 
below: 70 Ohio St. 2d 227, 436 N. E. 2d 1014.

No. 82-664. Kara pin ka  v . Union  Carbi de  Corp .
C. A. 3d Cir. Certiorari denied. Reported below: 688 F. 
2d 822.

No. 82-669. Sof fer  v. City  of  Costa  Mesa  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 679 F. 
2d 901.
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No. 82-670. Howard  v . Centra l  of  Georgi a  Rai l -
roa d Co. Sup. Ct. Ga. Certiorari denied. Reported 
below: 249 Ga. 713, 293 S. E. 2d 346.

No. 82-673. Gia nn i v . United  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 678 F. 2d 956.

No. 82-697. O’Con no r  v . Neva da  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 686 F. 2d 749.

No. 82-700. Burru s  v . Uni ted  Teleph one  Compa ny  
of  Kan sas , Inc . C. A. 10th Cir. Certiorari denied. Re-
ported below: 683 F. 2d 339.

No. 82-723. Mc Clatc hy  Newspa pers , dba  The  Sac -
ram ento  Bee  v. Cent ral  Valley  Typ ogr ap hi cal  Unio n  
No. 46, Intern atio nal  Typo gra phi cal  Unio n . C. A. 
9th Cir. Certiorari denied. Reported below: 686 F. 2d 731.

No. 82-726. Cel -A-Pak  v . Cali for ni a  Agri cultu ral  
Labo r  Relat ion s  Boar d  et  al . C. A. 9th Cir. Certio-
rari denied. Reported below: 680 F. 2d 664.

No. 82-730. Eag le  v . Uni ted  States  Distri ct  Court  
for  the  Norther n  Dis tri ct  of  Cali forn ia  (Ameri can  
Telep hone  & Telegrap h  Co ., Real  Part y  in  Interes t ). 
C. A. 9th Cir. Certiorari denied.

No. 82-757. Cothr an  et  al . v . Unit ed  States . C. A. 
4th Cir. Certiorari denied. Reported below: 681 F. 2d 817.

No. 82-763. Pro venza no  v . Unite d  States ; and
No. 82-765. Cotler  v. Unit ed  States . C. A. 3d Cir. 

Certiorari denied. Reported below: 688 F. 2d 194.
No. 82-769. Tuck er  v . Unite d  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 686 F. 2d 230.
No. 82-780. Reagan  v . Unite d  States . C. A. 7th Cir. 

Certiorari denied. Reported below: 688 F. 2d 843.
No. 82-5146. Kin g  v . Illin oi s . Sup. Ct. Ill. Certiorari 

denied.
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No. 82-5160. Conno r  v . Unit ed  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 679 F. 2d 889.

No. 82-5192. Drew  v . U. S. Depar tme nt  of  the  Nav y  
et  AL. C. A. D. C. Cir. Certiorari denied. Reported 
below: 217 U. S. App. D. C. 344, 672 F. 2d 197.

No. 82-5247. Green  v . Unit ed  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 680 F. 2d 520.

No. 82-5313. Grif fin  v . Rose , War den , Tenne ss ee  
State  Penitenti ary , et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 703 F. 2d 561.

No. 82-5314. Bram ble  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 680 F. 2d 590.

No. 82-5339. Bowman  v . United  States  Depar tment  
of  Justi ce , Federa l  Pri son  Syste m . C. A. 4th Cir. 
Certiorari denied. Reported below: 679 F. 2d 876.

No. 82-5440. Sis k  et  al . v. Unit ed  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 685 F. 2d 993.

No. 82-5443. Evans  v . Fenton , Super inte ndent , 
New  Jersey  State  Pri son , et  al . C. A. 3d Cir. Certio-
rari denied.

No. 82-5529. Cruz  v . Scully , Super int enden t , 
Green  Haven  Corr ecti onal  Faci lity , et  al . C. A. 2d 
Cir. Certiorari denied.

No. 82-5538. Page  v . Georg ia . Sup. Ct. Ga. Certio-
rari denied. Reported below: 249 Ga. 648, 292 S. E. 2d 850.

No. 82-5540. Miller  v . Estelle , Dir ect or , Texas  
Depar tment  of  Corr ecti ons . C. A. 5th Cir. Certiorari 
denied. Reported below: 677 F. 2d 1080.

No. 82-5543. Legg  v . Fayette  County  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 679 F. 2d 883.

No. 82-5546. Knig ht  v . Virg ini a . Sup. Ct. Va. Cer-
tiorari denied.
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No. 82-5547. Chri stia n  v . Estelle , Dir ecto r , Texa s  
Depa rtment  of  Corr ectio ns . C. A. 5th Cir. Certiorari 
denied.

No. 82-5548. White  v . Ellis on  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 688 F. 2d 836.

No. 82-5551. Herma n  v . Duckwor th , War den , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 685 F. 
2d 435.

No. 82-5553. In  re  Fiacc o . C. C. P. A. Certiorari 
denied. Reported below: 681 F. 2d 823.

No. 82-5554. Croni c  v . Cham bers  Lumb er  Co . Sup. 
Ct. Ga. Certiorari denied. Reported below: 249 Ga. 722, 
292 S. E. 2d 852.

No. 82-5557. Sala h v . Redman , Super inte nden t , 
Delaware  Corr ectio nal  Center , et  al . C. A. 3d Cir. 
Certiorari denied.

No. 82-5561. Miller  v . Calif orn ia . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 82-5563. Rob in so n  v . Jeffes , Superi ntendent , 
State  Correc tion al  Insti tutio n , et  al . C. A. 3d Cir. 
Certiorari denied.

No. 82-5568. Read  v . Delawar e  State  Bar  Assn , et  
al . Sup. Ct. Del. Certiorari denied. Reported below: 452 
A. 2d 651.

No. 82-5572. Brya nt  v . Cherr y  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 687 F. 2d 48.

No. 82-5636. Dani els  v . Alab ama . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 418 So. 2d 185.

No. 82-5653. Antonelli  v . United  States . C. A. 7th 
Cir. Certiorari denied.

No. 82-5656. Sloan  v . Kentucky . Ct. App. Ky. Cer-
tiorari denied.
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No. 82-5658. Mulvi lle  v. Schwei ker , Secr eta ry  of  
Health  and  Human  Servi ces . C. A. 8th Cir. Certiorari 
denied. Reported below: 691 F. 2d 504.

No. 82-5659. Lay  v . Bethlehem  Steel  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 681 F. 2d 814.

No. 82-5662. Hegwoo d  v . Mar tin , War den . C. A. 
10th Cir. Certiorari denied.

No. 82-5667. Seider s  v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied.

No. 82-5669. Maur ici o  v . Unit ed  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 685 F. 2d 143.

No. 82-5671. Duar te  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 691 F. 2d 508.

No. 82-5674. Valdo vi no s -Cort ez  v . Uni ted  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 691 F. 
2d 509.

No. 82-5677. Hill  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 688 F. 2d 18.

No. 82-5691. Hans en  v . Uni ted  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 691 F. 2d 508.

No. 81-2296. Nationa l  Foo tball  Leagu e et  al . v . 
Nort h  Ameri can  Soc cer  Leag ue  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 670 F. 2d 1249.

Justi ce  Rehnq uis t , dissenting.
This lawsuit is an attack under § 1 of the Sherman Act, 26 

Stat., as amended, 15 U. S. C. §1, by the North American 
Soccer League (NASL) and most of its member teams on the 
cross-ownership rule imposed by the National Football 
League (NFL) on the owners of its member teams. The 
rule, in essence, prohibits NFL owners from obtaining a con-
trolling interest in any other major league professional sports 
team. The Court of Appeals found that the rule violates § 1 
under the Rule of Reason, and enjoined the NFL from en-
forcing it.
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The NASL’s complaint alleged that the cross-ownership 
rule excludes it from a substantial share of the market for 
“professional sports capital and entrepreneurial skill.” The 
NFL contended that the relevant market was for capital gen-
erally, and that the rule does not exclude anyone from a sig-
nificant share of the capital market. The District Court 
decided that the relevant market is in between—a market for 
“sports capital”—but did not define precisely the extent of 
this market. It then decided that any competition between 
the NFL and the NASL in that market is competition 
between two single economic entities. 505 F. Supp. 659 
(SDNY 1980). It thus held that § 1 of the Sherman Act does 
not apply because the NFL is a single economic entity that 
cannot combine or conspire with itself. Id., at 689.

The Court of Appeals rejected this view. 670 F. 2d 1249 
(CA2 1982). It thought “[t]he characterization of NFL as a 
single economic entity does not exempt from the Sherman 
Act an agreement between its members to restrain compe-
tition.” Id., at 1257. See Perma Life Mufflers, Inc. v. 
International Parts Corp., 392 U. S. 134, 141-142 (1968); 
Timken Roller Bearing Co. v. United States, 341 U. S. 593, 
598 (1951). The Court of Appeals thought the objective of 
the cross-ownership rule is to protect individual teams as 
well as the league from competition.

At this point, the Court of Appeals had dealt with the Dis-
trict Court’s entire holding. The District Court expressly 
declined to consider whether the cross-ownership rule vio-
lates the Rule of Reason. 505 F. Supp., at 689. The appli-
cation of the Rule of Reason is to be made by “the factfinder 
[who] weighs all of the circumstances of a case.” Continen-
tal T. V., Inc. n . GTE Sylvania Inc., 433 U. S. 36, 49 (1977). 
See, e. g., Berkey Photo, Inc. v. Eastman Kodak Co., 603 
F. 2d 263, 302 (CA2 1979). The proper course for the Court 
of Appeals thus would have been to remand for findings by 
the District Court. However, it proceeded to decide the 
merits on its own.
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The Court of Appeals first decided that there is a market 
for “sports capital and skill,” which is a submarket of the cap-
ital market. 670 F. 2d, at 1260. “[A]n owner may in prac-
tice sell his franchise only to a relatively narrow group of 
eligible purchasers, not to any financier.” Ibid. It did not 
define this market except to say that it is “not limited to 
existing or potential major sports team owners,” but “is rela-
tively limited in scope and is only a small fraction of the total 
capital funds market.” Ibid. It is not clear whether the 
Court of Appeals was attempting to define the relevant mar-
ket differently than did the District Court. If it was, it 
should have applied the clearly-erroneous standard to the 
District Court’s finding rather than substituting its own judg-
ment. Associated Radio Service Co. v. Page Airways, Inc., 
624 F. 2d 1342, 1348-1349 (CA5 1980); Martin B. Glauser 
Dodge Co. v. Chrysler Corp., 570 F. 2d 72, 82, n. 18 (CA3 
1977); Telex Corp. v. International Business Machines Corp., 
510 F. 2d 894, 915 (CAIO 1975) (per curiam). See Pullman- 
Standard v. Swint, 456 U. S. 273, 287 (1982).

The Court of Appeals then proceeded to apply the Rule of 
Reason. There is no dispute as to the proper statement of 
the Rule. “The true test of legality is whether the restraint 
imposed is such as merely regulates and perhaps thereby 
promotes competition or whether it is such as may suppress 
or even destroy competition.” Chicago Board of Trade v. 
United States, 246 U. S. 231, 238 (1918).

On the basis of the facts as described by the Court of Ap-
peals I seriously doubt whether the Rule of Reason was vio-
lated. The Court of Appeals held the cross-ownership rule 
is anticompetitive because it restricts the access of NASL 
teams to sports capital, and that this anticompetitive effect 
outweighs any procompetitive effects of the rule. It re-
jected the argument that the rule enables NFL owners to 
compete effectively in the entertainment market by assuring 
them of the undivided loyalty of fellow owners.
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I believe the Court of Appeals gave too little weight to the 
procompetitive features of the cross-ownership rule and 
engaged in excessive speculation as to its anticompetitive 
effect.

The NFL owners are joint venturers who produce a prod-
uct, professional football, which competes with other sports 
and other forms of entertainment in the entertainment mar-
ket. Although individual NFL teams compete with one an-
other on the playing field, they rarely compete in the market-
place. The NFL negotiates its television contracts, for 
example, in a single block. The revenues from broadcast 
rights are pooled. Indeed, the only interteam competition 
occurs when two teams are located in one major city, such as 
New York or Los Angeles. These teams compete with one 
another for home game attendance and local broadcast reve-
nues. In all other respects, the league competes as a unit 
against other forms of entertainment.

This arrangement, like the arrangement in Broadcast 
Music, Inc. v. Columbia Broadcasting System, Inc., 441 
U. S. 1 (1979), is largely a matter of necessity. If the teams 
were entirely independent, there could be no consistency of 
staffing, rules, equipment, or training. All of these are at 
least arguably necessary to permit the league to create an ap-
pealing product in the entertainment market. Thus, NFL 
football is a different product from what the NFL teams 
could offer independently, and the NFL, like ASCAP, is “not 
really a joint sales agency offering the individual goods of 
many sellers, but is a separate seller offering its [product], of 
which the individual [teams] are raw material. [The NFL], 
in short, made a market in which individual [teams] are in-
herently unable to compete fully effectively.” Id., at 22-23.

The cross-ownership rule, then, is a covenant by joint ven-
turers who produce a single product not to compete with one 
another. The rule governing such agreements was set out 
over 80 years ago by Judge (later Chief Justice) Taft: A cove-
nant not to compete is valid if “it is merely ancillary to the 
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main purpose of a lawful contract, and necessary to protect 
the covenantee in the enjoyment of the legitimate fruits of 
the contract, or to protect him from the dangers of an unjust 
use of those fruits by the other party.” United States v. 
Addyston Pipe & Steel Co., 85 F. 271, 282 (CA6 1898), aff’d 
as modified, 175 U. S. 211 (1899).

The cross-ownership rule seems to me to meet this test. 
Its purposes are to minimize disputes among the owners and 
to prevent some owners from using the benefits of their asso-
ciation with the joint venture to compete against it. Partici-
pation in the league gives the owner the benefit of detailed 
knowledge about market conditions for professional sports, 
the strength and weaknesses of the other teams in the 
league, and the methods his co-venturers use to compete in 
the marketplace. It is only reasonable that the owners 
would seek to prevent their fellows from giving these signifi-
cant assets, which are in some respects analogous to trade 
secrets, to their competitors.

The courts have not, to my knowledge, prohibited busi-
nesses from requiring employees to agree not to compete 
with their employer while they remain employed. See, e. g., 
Lektro-Vend Corp. v. Vendo Co., 660 F. 2d 255 (CA7 1981), 
cert, denied, 455 U. S. 921 (1982). I cannot believe the 
Court of Appeals would expect a law firm to countenance its 
partners working part time at a competing firm while re-
maining partners. Indeed, this Court has noted that the 
Rule of Reason does not prohibit a seller of a business from 
contracting not to compete with the buyer in a reasonable 
geographic area for a reasonable time after he has terminated 
his relationship with the business. National Society of Pro-
fessional Engineers v. United States, 435 U. S. 679, 688-689 
(1978) (citing Mitchel v. Reynolds, 1 P. Wms. 181, 24 Eng. 
Rep. 347 (1711)). It is difficult for me to understand why the 
cross-ownership rule is not valid under this standard.

The anticompetitive element of the restraint, as found by 
the Court of Appeals, is that competitors are denied access 
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to “sports capital and skill.” In defining this market, the 
Court of Appeals noted that although capital is fungible, the 
skills of successful sports entrepreneurs are not. This entre- 
preneural skill, however, is precisely what each NFL owner, 
as co-venturer, contributes to every other owner.

The validity of covenants not to compete does not depend 
upon the availability to competing firms of similarly qualified 
individuals, but rests on the principle that competitors may 
seek to maintain their ability to compete effectively without 
running afoul of the antitrust laws. The Court of Appeals 
seems to me to have implicitly adopted the view that busi-
nesses must arrange their affairs so as to make it possible for 
would-be competitors to compete successfully. This Court 
has explicitly stated the contrary: The inquiry under the Rule 
of Reason is concerned only with “impact on competitive con-
ditions.” Professional Engineers, supra, at 688, 690. “The 
antitrust laws . . . were enacted for ‘the protection of compe-
tition, not competitors.’ ” Brunswick Corp. v. Pueblo Bowl- 
O-Mat, Inc., 429 U. S. 477, 488 (1977) (quoting Brown Shoe 
Co. v. United States, 370 U. S. 294, 320 (1962)) (emphasis in 
original). Indeed, the Second Circuit has applied this princi-
ple in the past: “We should always be mindfùl lest the Sher-
man Act be invoked perversely in favor of those who seek 
protection against the rigors of competition.” Berkey Photo, 
603 F. 2d, at 273. The Court of Appeals should have been 
more mindful of its own admonition.

The Court of Appeals also faulted the NFL for failing to 
show that its restriction was as narrow as possible. Al-
though the Court of Appeals did not cite any authority for 
this objection, it seems to be relying on the requirement of 
Addyston, supra, that the restraint be “necessary to protect 
the covenantee.” 85 F., at 282. The Court of Appeals has 
taken this statement too far by adopting the least restrictive 
alternative analysis that is sometimes used in constitutional 
law. The antitrust laws impose a standard of reasonable-
ness, not a standard of absolute necessity. The Court of Ap-
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peals ignored its own holding that the proper standard is that 
the constraint be “‘reasonably necessary.’” Berkey Photo, 
supra, at 303 (quoting American Motor Inns, Inc. v. Holi-
day Inns, Inc., 521 F. 2d 1230, 1249 (CA3 1975)). Accord, 
Lektro-Vend, supra, at 265. The Court of Appeals also ig-
nored its own holding that the possibility of less restrictive 
alternatives is only one among many proper considerations 
for the factfinder. Berkey Photo, supra, at 303.

In any event, it seems to me that the cross-ownership rule 
is narrowly drawn to vindicate the legitimate interests de-
scribed above. The owners are limited only in areas where 
the special knowledge and skills provided by their co-owners 
can be expected to be of significant value. They are not pro-
hibited from competing with the NFL in areas of the enter-
tainment market other than professional sports. An owner 
may invest in television movies, rock concerts, plays, or any-
thing else that suits his fancy.

It simply does not appear that the positive effects of the 
challenged restraint in helping the NFL to compete in the 
economic marketplace are outweighed by their negative ef-
fects on competition. The antitrust laws do not require the 
NFL to operate so as to make it easier for another league to 
compete against it. I fear that, under the decision below, 
the maxim that the antitrust laws exist to protect compe-
tition, not competitors, may be reduced to a dead letter.

I would grant certiorari.

No. 82-5308. Otey  v . Nebr ask a . Sup. Ct. Neb.; and
No. 82-5542. Brown  v . Nort h  Carol ina . Sup. Ct. 

N. C. Certiorari denied. Reported below: No. 82-5308, 
212 Neb. 103, 321 N. W. 2d 453; No. 82-5542, 306 N. C. 151, 
293 S. E. 2d 569.

Justi ce  Brenna n  and Justi ce  Mars ha ll , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
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U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.
Rehearing Denied. (See also No. A-504, supra.)

No. 81-2261. Kim  et  al . v . Tay lor  et  al ., ante, p. 833;
No. 82-84. Gens  et  al . v . United  States , ante, 

p. 906;
No. 82-487. Stulb ach  v . United  States  Patent  and  

Tra dem ar k  Offi ce , ante, p. 972;
No. 82-514. Morto n  v . Provi denc e Hosp ital , ante, 

p. 945;
No. 82-5372. Ma  v . Commu ni ty  Bank , ante, p. 962;
No. 82-5386. Respr es  v . Georg ia , ante, p. 975; and
No. 82-5488. Wayl and  v . Inter na l  Revenue  Serv -

ic e  et  al ., ante, p. 984. Petitions for rehearing denied.
Decem ber  13, 1982

Appeals Dismissed
No. 81-583. Benefic ial  Financ e of  Kan sas , Inc . v . 

United  States  et  al . Appeal from C. A. 10th Cir. dis-
missed as moot. Reported below: 642 F. 2d 1193.

No. 82-640. Palm gr en  et  al . v . Kan sas  ex  rel . Mur -
ray , Count y  Attorne y  of  Thom as  Count y , Kan sas , et  
al . Appeal from Sup. Ct. Kan. dismissed for want of sub-
stantial federal question. Reported below: 231 Kan. 524, 646 
P. 2d 1091.

No. 82-691. Perlm an  et  al . v . Attor ney  General  of  
New  Jersey  et  al . Appeal from Sup. Ct. N. J. dismissed 
for want of substantial federal question. Reported below: 90 
N. J. 361, 447 A. 2d 1335.

No. 82-5074. Bove  v . New  Jers ey . Appeal from Sup. 
Ct. N. J. dismissed for want of substantial federal question. 
Reported below: 91 N. J. 216, 450 A. 2d 544.

No. 82-5630. Taylo r  v . Texa s . Appeal from Ct. App. 
Tex., 2d Sup. Jud. Dist., dismissed for want of substantial 
federal question. Reported below: 632 S. W. 2d 697.
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Certiorari Granted—Vacated and Remanded
No. 81-1866. Comm onwealth  Natio nal  Bank  v . Ashe  

et  al ., t /a  C&S Fuel  Servi ce , et  al . C. A. 3d Cir. 
Certiorari granted, judgment vacated, and case remanded 
for further consideration in light of United States v. Security 
Industrial Bank, ante, p. 70. Reported below: 669 F. 2d 
105.
Miscellaneous Orders

No.----------- . Fede ral  Grand  Jur y  et  al . v . United
States  Attor ney  et  al . Motion to direct the Clerk to file 
the petition for writ of certiorari that does not comply with 
the Rules of this Court and to waive payment of docket fee 
denied.

No. A-469 (82-5772). Shaff er  et  al . v . Boar d of  
Schoo l  Dir ectors  of  the  Alber t  Gallati n Area  
Schoo l  Distr ict  et  al . C. A. 3d Cir. Application for 
stay, addressed to Justic e  Mars hal l  and referred to the 
Court, denied.

No. D-268. In  re  Dis bar men t  of  Cyphe rs . Disbar-
ment entered. [For earlier order herein, see 456 U. S. 957.]

No. D-275. In  re  Disb arm ent  of  Bob bi tt . Disbar-
ment entered. [For earlier order herein, see 457 U. S. 
1103.]

No. D-283. In  re  Dis bar men t  of  Nadel . Disbarment 
entered. [For earlier order herein, see 458 U. S. 1126.]

No. D-287. In  re  Dis bar men t  of  Bond s . Disbarment 
entered. [For earlier order herein, see 458 U. S. 1127.]

No. D-289. In  re  Disb arm ent  of  Bri sb ois . Disbar-
ment entered. [For earlier order herein, see 458 U. S. 
1127.]

No. D-303. In  re  Dis bar men t  of  Otis . It is ordered 
that Sheldon P. Otis, of Detroit, Mich., be suspended from 
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the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-304. In  re  Disb arm ent  of  Mc Connell . It is 
ordered that W. Stephen McConnell, of Annandale, Va., be 
suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.

No. D-305. In  re  Disb arm ent  of  Wood . It is ordered 
that Gary M. Wood, of Surfside Beach, S. C., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-306. In  re  Disba rment  of  Philli ps . It is or-
dered that Duncan B. Phillips, of Washington, D. C., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. 88, Orig. Cali forn ia  v . Texas  et  al . It is hereby 
ordered that all parties to this action, and their officers, 
agents, servants, employees, attorneys, and all people in 
active concert with them, be and hereby are restrained from 
instituting or prosecuting any proceeding in any state or 
United States court, other than this Court, which will or 
would lead to a determination of the domicile of Howard 
Robard Hughes, Jr., for death tax purposes pending further 
order of this Court. [For earlier order herein, see, e. g., 
ante, p. 1067.]

No. 81-523. Conta ine r  Corpo rati on  of  Amer ic a  v . 
Fran chi se  Tax  Boar d . Ct. App. Cal., 1st App. Dist. 
[Probable jurisdiction noted, 456 U. S. 960.] Motion of ap-
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pellee for divided argument to permit Multistate Tax Com-
mission to present oral argument as amicus curiae denied. 
Justic e  Steven s  took no part in the consideration or deci-
sion of this motion.

No. 81-1251. Connic k , Dis tri ct  Attor ney  in  and  for  
the  Pari sh  of  Orlean s , Louis iana  v . Myers . C. A. 5th 
Cir. [Certiorari granted, 455 U. S. 999.] Motion of peti-
tioner for leave to file a supplemental brief after argument 
granted.

No. 81-1271. Falls  City  Indus tri es , Inc . v . Vanc o  
Beverag e , Inc . C. A. 7th Cir. [Certiorari granted, 455 
U. S. 988.] Motion of respondent for leave to file a supple-
mental brief after argument granted.

No. 81-1891. Mor ris on -Knuds en  Constr ucti on  Co . 
et  al . v. Direc tor , Offi ce  of  Work ers ’ Comp ensa tio n  
Pro gr ams , United  States  Depar tment  of  Lab or , et  
al . C. A. D. C. Cir. [Certiorari granted, ante, p. 820.] 
Motion of the Solicitor General for divided argument granted.

No. 81-2147. Ari zona  et  al . v . San  Car los  Apac he  
Tri be  of  Ariz ona  et  al .; Arizo na  et  al . v . Nav ajo  
Tri be  of  Indi ans  et  al .; and

No. 81-2188. Mont ana  et  al . v . North ern  Cheyenn e  
Tri be  of  the  Nort her n  Cheye nne  Indi an  Reserva -
tion  et  al . C. A. 9th Cir. [Certiorari granted, ante, 
p. 821.] Motion of petitioners in No. 81-2147 for review of 
Clerk’s action granting respondents’ request for an extension 
of time for filing briefs on the merits denied. Motion of the 
Solicitor General for divided argument granted. Motion of 
petitioners in No. 81-2188 for divided argument granted. 
Motion of petitioners in No. 81-2188 for additional time for 
oral argument denied. Motion of petitioners in No. 81-2147 
for divided argument granted, and request for additional 
time for oral argument denied. Motion of Wyoming for 
leave to participate in oral argument as amicus curiae and 
for additional time for argument denied.
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No. 81-2408. United  Steelwo rker s of  Amer ic a , 
AFL-CIO-CLC, et  al . v. Flower s  et  al . C. A. 2d Cir. 
[Certiorari granted, ante, p. 1034.] Motion of respond-
ents for leave to proceed further herein in forma pauperis 
granted.

No. 82-131. Jones  & Laug hli n  Steel  Cor p . v . 
Pfei fer . C. A. 3d Cir. [Certiorari granted, ante, p. 821.] 
Motion of petitioner and amici curiae Alcoa Steamship Co., 
Inc., et al. for additional time for oral argument denied. Mo-
tion of amici curiae Alcoa Steamship Co., Inc., et al. for di-
vided argument denied.

No. 82-195. Muelle r  et  al . v . Allen  et  al . C. A. 
8th Cir. [Certiorari granted, ante, p. 820.] Motion of 
United Americans for Public Schools for leave to file a brief 
as amicus curiae granted.

No. 82-5738. In  re  Kah ey  et  al . Petition for writ of 
habeas corpus denied.

No. 82-5606. In  re  Ma Gee . Petition for writ of manda-
mus denied.
Probable Jurisdiction Postponed

No. 82-695. Franc hise  Tax  Boar d  of  Cali forn ia  v . 
Const ructi on  Labo rers  Vaca tion  Trust  for  South -
ern  Califor nia  et  al . Appeal from C. A. 9th Cir. Fur-
ther consideration of question of jurisdiction postponed to 
hearing of case on the merits. Reported below: 679 F. 2d 
1307.
Certiorari Granted

No. 82-5279. Dixs on  v . Unite d  States ; and
No. 82-5331. Hin ton  v . Unit ed  States . C. A. 7th 

Cir. Motions of petitioners for leave to proceed in forma 
pauperis granted. Certiorari granted, cases consolidated, 
and a total of one hour allotted for oral argument. Reported 
below: 683 F. 2d 195.
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Certiorari Denied
No. 82-155. Cred ithr ift  of  Amer ic a , Inc . v . Unit ed  

States . C. A. 9th Cir. Certiorari denied. Reported 
below: 674 F. 2d 796.

No. 82-409. Hech t  et  al . v . Secur ities  and  Ex -
ch an ge  Commi ss ion . C. A. 2d Cir. Certiorari denied. 
Reported below: 687 F. 2d 577.

No. 82-435. Comm onwealth  Edis on  Co . et  al . v . 
Unite d  States  et  al . C. A. D. C. Cir. Certiorari de-
nied. Reported below: 219 U. S. App. D. C. 327, 677 F. 2d 
915.

No. 82-445. Mizra hi  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 688 F. 2d 849.

No. 82-479. Orr , Gove rn or  of  India na , et  al . v . 
Boar d  of  Scho ol  Commi ss io ner s  of  the  City  of  Indi an -
apoli s et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 677 F. 2d 1185.

No. 82-549. Victo ry  Baptis t  Temple , Inc . v . Indu s -
tria l  Comm issi on  of  Ohio  et  al . Ct. App. Ohio, Lorain 
County. Certiorari denied. Reported below: 2 Ohio App. 
3d 418, 442 N. E. 2d 819.

No. 82-552. United  State s  v . 156.81 Acr es  of  Land , 
More  or  Less , Situa te  in  Coun ty  of  Mar in , Cali for -
ni a , et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 671 F. 2d 336.

No. 82-631. Timms , dba  Petrol  Expr ess , et  al . v . 
Unit ed  State s . C. A. 9th Cir. Certiorari denied. Re-
ported below: 678 F. 2d 831.

No. 82-651. Santa  Fe Engi neer s , Inc . v . Unite d  
States . Ct. Cl. Certiorari denied. Reported below: 230 
Ct. Cl. 1048.
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No. 82-672. Barn es  v . Sanzo  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 680 F. 2d 3.

No. 82-676. Ferr en  v . Henri chs en . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 82-678. ITEL Corp . v . Distri ct  of  Columb ia . 
Ct. App. D. C. Certiorari denied. Reported below: 448 A. 
2d 261.

No. 82-686. Cost an tin i, dba  Unit ed  Trav el  Servi ce  
et  al . v. Tra ns  World  Air lin es , Inc ., et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 681 F. 2d 1199.

No. 82-688. Cap ito l  Indu str ies -EMI, Inc . v . Ben -
nett  et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 681 F. 2d 1107.

No. 82-689. Comeau  et  ux . v . City  of  Broo ksi de  Vil -
lag e  et  al . Sup. Ct. Tex. Certiorari denied. Reported 
below: 633 S. W. 2d 790.

No. 82-692. Shell  Oil  Co . et  al . v . Will iam s . C. A. 
5th Cir. Certiorari denied. Reported below: 677 F. 2d 506.

No. 82-693. Illin ois  v . Struebi n , Anci llary  Admi n -
is tra tor  of  the  Esta te  of  Struebi n , et  al . Sup. Ct. 
Iowa. Certiorari denied. Reported below: 322 N. W. 2d 
84.

No. 82-694. COFFRAN ET VIR V. HITCHCOCK CLINIC, INC. 
C. A. 1st Cir. Certiorari denied. Reported below: 683 F. 
2d 5.

No. 82-699. Cha mpio n  Produc ts  Inc . v . Univer sity  
of  Pitts burg h . C. A. 3d Cir. Certiorari denied. Re-
ported below: 686 F. 2d 1040.

No. 82-710. Kaplan  v . Blac k . C. A. 1st Cir. Certio-
rari denied. Reported below: 692 F. 2d 745.

No. 82-711. Rai lway  Labo r  Execut ive s ’ Ass n . v . 
Southeaster n Penns ylva nia  Tran sp orta tion  Au -
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thor ity . Sp. Ct. R. R. R. A. Certiorari denied. Re-
ported below: 547 F. Supp. 884.

No. 82-712. Iowa  Beef  Proc essor s , Inc . v . United  
Food  & Comme rc ial  Work ers , Local  No . 222, AFL-CIO. 
C. A. 8th Cir. Certiorari denied. Reported below: 683 F. 
2d 283.

No. 82-717. Terr ace  West , Inc . v . City  of  Platts -
bur gh , New  York , et  al . App. Div., Sup. Ct. N. Y., 3d 
Jud. Dept. Certiorari denied. Reported below: 87 App. 
Div. 2d 733, 449 N. Y. S. 2d 343.

No. 82-718. State  Farm  Mutu al  Automob ile  Ins ur -
anc e , ak a  State  Farm  Fir e & Casu alty  Co . v . Bell . 
C. A. 5th Cir. Certiorari denied. Reported below: 680 F. 
2d 435.

No. 82-721. Gab ri el  v . Miss our i Paci fi c  Railroa d  
Compa ny  of  Miss our i et  al . C. A. 3d Cir. Certiorari 
denied. Reported below: 688 F. 2d 820.

No. 82-724. Childr en  of  the  Chi ppewa , Ottawa , 
AND POTAWATOMY TRIBES, ET AL. V. REGENTS OF THE UNI-
VERSITY of  Mich igan . Ct. App. Mich. Certiorari denied. 
Reported below: 104 Mich. App. 482, 305 N. W. 2d 522.

No. 82-760. Balej ko  et  al . v . Milto n  Hosp ital , Inc ., 
et  AL. C. A. 1st Cir. Certiorari denied. Reported below: 
685 F. 2d 422.

No. 82-764. Whi te  et  al . v . Comm is si oner  of  Inter -
nal  Reven ue . C. A. 9th Cir. Certiorari denied. Re-
ported below: 685 F. 2d 450.

No. 82-789. Wilk ett  v . Uni ted  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 689 F. 2d 154.

No. 82-802. Marti n  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 682 F. 2d 506.
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No. 82-806. William s v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 680 F. 2d 1145.

No. 82-807. Field s  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 689 F. 2d 122.

No. 82-824. Stansb ury , Person al  Repre senta tive  
of  the  Estat e of  Stan sb ur y  v . Chev ro n  U.S.A. Inc . 
C. A. 5th Cir. Certiorari denied. Reported below: 681 F. 
2d 948.

No. 82-5131. Consagr a  v. Flor ida  Parole  and  Pro -
batio n  Comm issio n . Dist. Ct. App. Fla., 1st Dist. Cer-
tiorari denied. Reported below: 415 So. 2d 1363.

No. 82-5271. Armstr ong  v . Washi ngton . Ct. App. 
Wash. Certiorari denied. Reported below: 31 Wash. App. 
1031.

No. 82-5283. Goldber g  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported 
below: 88 App. Div. 2d 622, 450 N. Y. S. 2d 642.

No. 82-5290. Watts  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 679 F. 2d 891.

No. 82-5375. Goodwi n  v . Davis  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 681 F. 2d 813.

No. 82-5423. Leves que  et  al . v . Unit ed  States . 
C. A. 1st Cir. Certiorari denied. Reported below: 681 F. 
2d 75.

No. 82-5427. Prid e  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 82-5513. Bach eler  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 688 F. 2d 825.

No. 82-5562. Patric k  v . Georg ia . Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 249 Ga. 708, 293 S. E. 2d 
329.
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No. 82-5577. Tubw ell  v . Hargett  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 683 F. 2d 1371.

No. 82-5578. Thom as  v . Mans on . C. A. 2d Cir. Cer-
tiorari denied.

No. 82-5581. Sellner  v . Prin ce  Geor ge ’s County , 
Mary land , et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 685 F. 2d 431.

No. 82-5582. Cand elaria  v . Quin lan , Correc tion al  
Off icer , et  al . C. A. 10th Cir. Certiorari denied.

No. 82-5584. Curti s  v. Camp bell -Tagg art , Inc ., et  
al . C. A. 10th Cir. Certiorari denied. Reported below: 
687 F. 2d 336.

No. 82-5586. Brad ley  v . City  of  Berk eley  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 685 F. 
2d 440.

No. 82-5594. Singe r  v . Tele -Features , Inc . C. A. 
9th Cir. Certiorari denied. Reported below: 685 F. 2d 446.

No. 82-5596. Soto  v. Unit ed  States  Distri ct  Cour t  
for  the  East ern  Distri ct  of  Califo rnia  et  al . C. A. 
9th Cir. Certiorari denied.

No. 82-5599. Clar k  et  al . v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. Re-
ported below: 89 App. Div. 2d 820, 453 N. Y. S. 2d 525.

No. 82-5602. Jenki ns  v . Oregon  Depar tment  of  
Adul t  and  Fami ly  Servi ces  et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 688 F. 2d 846.

No. 82-5603. Holse y  v. Keller  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 679 F. 2d 882.

No. 82-5604. Wils on  v . Whi te . C. A. 4th Cir. Certio-
rari denied. Reported below: 688 F. 2d 836. .
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No. 82-5605. Mc Rori e  v . Oshi ro  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 691 F. 2d 507.

No. 82-5607. Waters  v . Duck wor th , Ward en , Indi -
ana  State  Pri son . C. A. 7th Cir. Certiorari denied.

No. 82-5622. Lips com b  v. Stewart  et  al . C. A. 11th 
Cir. Certiorari denied.

No. 82-5640. Ray  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 683 F. 2d 1116.

No. 82-5655. Stebb ing  v . Maryla nd . Ct. Sp. App. 
Md. Certiorari denied. Reported below: 51 Md. App. 753.

No. 82-5657. Mor ro w  v . Rain es , Super inte nden t , 
Arizo na  State  Pris on , et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 688 F. 2d 847.

No. 82-5664. Legato  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 682 F. 2d 180.

No. 82-5686. Rush  v . United  States  Depar tment  of  
Justi ce  et  al . C. A. D. C. Cir. Certiorari denied.

No. 82-5702. Puck ett  v . Unit ed  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 692 F. 2d 663.

No. 82-5710. Kir sch  v . Interna l  Revenue  Servi ce  
et  AL. C. A. 2d Cir. Certiorari denied. Reported below: 
697 F. 2d 292.

No. 82-5715. May  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 681 F. 2d 815.

No. 82-5728. Brown  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 691 F. 2d 508.

No. 81-982. Firs t  Nationa l  Bank  of  Bosto n  (Inter -
nati onal ) v. Banc o  Nacio nal  de  Cuba . C. A. 2d Cir. 
Certiorari denied. Just ice  Whi te  and Justi ce  Powell  
would grant certiorari. Reported below: 658 F. 2d 895.
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No. 82-335. People  fo r  Free  Spee ch  at  SAC et  al . 
v. Unit ed  States  Air  Force  et  al . C. A. 8th Cir. Cer-
tiorari denied. Justi ce  Brenn an  and Justi ce  Marsh all  
would grant certiorari. Reported below: 675 F. 2d 1010.

No. 82-497. Alber ta  Gas  Chemic als , Ltd . v . Cel -
an ese  Corp , et  al . C. A. 2d Cir. Certiorari denied. 
Justi ce  Bren na n  would grant certiorari. Reported below: 
697 F. 2d 287.

No. 82-659. Pennsylvan ia  Depa rtm ent  of  Publi c  
Welfa re  v . Gard ner  et  al . C. A. 3d Cir. Motion of 
respondent Donald Eugene Gardner for leave to proceed 
in forma pauperis granted. Certiorari denied. Reported 
below: 685 F. 2d 106.

No. 82-5567. Wilso n  v. Zant . Sup. Ct. Ga. Certiorari 
denied. Reported below: 249 Ga. 373, 290 S. E. 2d 442.

Justi ce  Brenn an  and Justi ce  Mars hall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentence in this case.

No. 82-5589. Flores  v . IBM Corp . C. A. 9th Cir. 
Certiorari denied. Just ice  Blackm un  took no part in the 
consideration or decision of this petition. Reported below: 
685 F. 2d 441.

Rehearing Denied
No. 81-6610. Sco tt  v . Unit ed  States , 456 U. S. 994;
No. 81-6866. Settle  et  al . v . Espie fs , Trust ee , ante, 

p. 849; and
No. 81-6876. Blue  Thu nd er  v . Unite d  States , ante, 

p. 850. Motions for leave to file petitions for rehearing 
denied.
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No. 81-6904. Ano ny mou s v . O’Bri en  et  al ., ante, 
p. 968;

No. 82-88. In  re  Rice , ante, p. 903;
No. 82-123. Timm ons  v . And rews  et  al ., ante, p. 862;
No. 82-345. Cooper , City  Attor ney  of  Sant a  Ana , 

Cali for ni a  v . Mitc hell  Brothers ’ Sant a  Ana  Theater  
et  AL., ante, p. 944;

No. 82-5344. Malloy  v . Sulli van , ante, p. 974;
No. 82-5425. Kom oro wsk i v . Colu mb ia  Gas  of  Ohi o , 

Inc ., ante, p. 993; and
No. 82-5545. Long  v . Unit ed  States , ante, p. 994. Pe-

titions for rehearing denied.

No. 82-431. La Bar  et  al . v . United  States , ante, 
p. 945. Petition of LaBar for rehearing denied. Petition of 
Romanowski for rehearing denied.

Decem ber  17, 1982

Dismissal Under Rule 53
No. 82-776. Penns ylva nia  State  Univ ers ity  et  al . 

v. Ameri can  Futur e  System s , Inc ., et  al . C. A. 3d Cir. 
Certiorari dismissed under this Court’s Rule 53. Reported 
below: 688 F. 2d 907.

Decem ber  20, 1982

Dismissal Under Rule 53
No. 82-836. Hoff  v . Wash in gto n . Ct. App. Wash. 

Certiorari dismissed under this Court’s Rule 53. Reported 
below: 31 Wash. App. 809, 644 P. 2d 763.

Decem ber  23, 1982

Miscellaneous Orders
No. 82-1022. Alab ama  Fur nitu re  Co . v . Still , 

Trus tee , et  al . C. A. 6th Cir. Motion of petitioner to ex-
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pedite consideration of the petition for writ of certiorari 
denied.

No. 81-150. North ern  Pipelin e  Cons truc tio n  Co . v . 
Mar ath on  Pipe  Line  Co . et . al .; and

No. 81-546. Unit ed  States  v . Mar ath on  Pipe  Line  
Co. et  al ., 458 U. S. 50, and ante, p. 813. Application of 
the Solicitor General to further extend the stay of judgment 
denied.

Janu ary  7, 1983
Miscellaneous Order

No. A-556 (82-863). Hasti ngs , Unite d  States  Dis -
tri ct  Judg e v . Unite d  States  et  al . C. A. 11th Cir. 
Application for stay, addressed to Justi ce  Brenn an  and re-
ferred to the Court, denied.

January  10, 1983
Appeals Dismissed

No. 82-563. Gran t -Oliver  Corp , et  al . v . Moon  Area  
Scho ol  Dist ri ct . Appeal from Sup. Ct. Pa. dismissed for 
want of substantial federal question. Reported below: 498 
Pa. 286, 446 A. 2d 234.

No. 82-743. Linc oln  Cred it  Co . et  al . v . Peach , Cir -
cui t  Attor ney  of  the  City  of  St . Loui s , Miss our i, et  
al . Appeal from Sup. Ct. Mo. dismissed for want of sub-
stantial federal question. Reported below: 636 S. W. 2d 31.

No. 82-926. St . Mari e  v . Iowa . Appeal from Sup. Ct. 
Iowa dismissed for want of substantial federal question. Re-
ported below: 322 N. W. 2d 76.

No. 82-5688. Scott  et  al . v . Kimer ling . Appeal from 
Sup. Ct. Ala. dismissed for want of substantial federal 
question.

No. 82-704. Cleveland  Electr ic  Illum ina tin g  Co . 
v. Publ ic  Utili ties  Commi ssi on  of  Ohio  et  al . Appeal 
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from Sup. Ct. Ohio dismissed for want of properly presented 
federal question.

No. 82-744. Cowg er  v. Mong in  ET AL. Appeal from 
App. Div., Sup. Ct. N. Y., 3d Jud. Dept., dismissed for want 
of jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 87 App. Div. 2d 932, 450 N. Y. S. 2d 81.

No. 82-5764. Medlin  v . City  and  Borough  of  Sitka . 
Appeal from Super. Ct. Alaska, 1st Jud. Dept., dismissed for 
want of jurisdiction. Treating the papers whereon the ap-
peal was taken as a petition for writ of certiorari, certiorari 
denied.
Vacated and Remanded on Appeal

No. 82-611. Donovan , Secreta ry  of  Labo r  v . Blitz . 
Appeal from D. C. D. C. Judgment vacated and case re-
manded with instructions to dismiss the complaint as moot. 
Reported below: 538 F. Supp. 1119.
Certiorari Granted—Vacated and Remanded

No. 82-353. City  of  Long  Beac h  v . Bozek . Sup. Ct. 
Cal. Certiorari granted, judgment vacated, and case re-
manded to the Supreme Court of California to consider 
whether its judgment is based upon federal or state constitu-
tional grounds, or both. California v. Krivda, 409 U. S. 33 
(1972). Reported below: 31 Cal. 3d 527, 645 P. 2d 137.

No. 82-458. Tular e  Lake  Cana l  Co . et  al . v . United  
States . C. A. 9th Cir. Certiorari granted, judgment of 
the Court of Appeals is vacated, and case is remanded to the 
United States District Court for the Eastern District of Cali-
fornia with directions to dismiss the action as moot. United 
States v. Munsing wear, Inc., 340 U. S. 36 (1950). Reported 
below: 677 F. 2d 713.

No. 82-820. Brig ham  Young  Uni vers ity  v . Unit ed  
States  et  al . C. A. 10th Cir. Certiorari granted, judg-
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ment vacated, and case remanded to consider the question of 
mootness presented by the memorandum for respondents 
filed December 8, 1982. Reported below: 679 F. 2d 1345.
Miscellaneous Orders

No. A-474. Han lon  v . Uni ted  State s . C. A. 2d Cir. 
Application for stay, addressed to Justi ce  Rehnq uis t  and 
referred to the Court, denied.

No. A-485 (82-1070). Benedetto  v . Unite d  States . 
C. A. 2d Cir. Application for stay, addressed to Just ice  
Powell  and referred to the Court, denied.

No. A-500. James  v . United  State s . Application for 
bond, presented to Just ice  Mars hal l , and by him referred 
to the Court, denied.

No. A-523 (82-891). Phoeni x  Union  High  School  Dis -
tric t  et  al . v. United  States . C. A. 9th Cir. Applica-
tion for stay, presented to Justic e  O’Connor , and by her re-
ferred to the Court, denied.

No. A-536. Severo  v . United  States . C. A. 9th Cir. 
Application for stay, addressed to Just ice  Mars hall  and 
referred to the Court, denied.

No. A-544. Sout hern  Paci fic  Tra nspo rta tion  Co . 
et  al . v. Inters tate  Comm erc e  Comm iss ion  et  al .;

No. A-545. Atchi son , Topek a  & Sant a  Fe  Railway  
Co. v. Inters tate  Comm erce  Comm issio n ; and

No. A-546. Kansa s City  Sout hern  Rai lway  Co . et  
al . v. Inter sta te  Comm erc e  Commi ssi on  et  al . Appli-
cations for stay of an order of the Interstate Commerce Com-
mission, presented to Justi ce  Stevens , and by him referred 
to the Court, denied.

No. 88, Orig. Cali for nia  v . Texas  et  al . Plaintiff 
having submitted a Notice of Dismissal of Certain Defend-
ants, dated August 12, 1982, and a Notice of Dismissal of an 
Additional Defendant, dated December 9, 1982, and all par-
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ties having informed the Special Master that they do not op-
pose the dismissal of the defendants named in the Notices of 
Dismissal referred to, and the Special Master having recom-
mended said dismissal by letter dated January 3, 1983, it is 
ordered that defendants William Rice Lummis, individually; 
Howard Hughes Gano; Doris Gano Wallace; Annette Gano 
Gragg; Janet Houstoun Davis; Aileen Lummis Russell; An-
nette Gano Lummis Neff; Frederick Rice Lummis; Sarah 
Houstoun Lindsey; Mrs. William Kent Gano, Executrix of 
the Estate of William Kent Gano; John McIntosh Houstoun; 
Margot Houstoun (Ritchie); James Wilkin Houstoun; Richard 
Alexander Houstoun; Southern National Bank of Houston, 
Independent Executor of the Estate of James Patrick 
Houstoun, Jr.; George Neff, Executor of the Estate of An-
nette Gano Lummis; Summa Corp.; Barbara Cameron; 
Elspeth Depould; Agnes Roberts; and Richard C. Gano, indi-
vidually and as California General Administrator of the Es-
tate of Howard R. Hughes, Jr., are dismissed from this ac-
tion on the terms and conditions set forth in the Stipulation 
attached as Exhibit “A” to the Notice of Dismissal of Certain 
Defendants dated August 12, 1982, said Stipulation provid-
ing, inter alia, that each of said defendants (other than 
Summa Corp.) will be bound by a final judgment of this Court 
on the issue of domicile at death of Howard R. Hughes, Jr., 
for state death taxation purposes. [For earlier order herein, 
see, e. g., ante, p. 1083.]

No. 80-1832. Immig rati on  and  Natur aliza tion  Serv -
ic e  v. Chad ha  et  al . C. A. 9th Cir. [Probable jurisdic-
tion postponed, 454 U. S. 812];

No. 80-2170. Unit ed  States  Hou se  of  Represen t -
ati ves  v. Immi gr ati on  and  Natu ra liza tio n  Servi ce  et  
al . C. A. 9th Cir. [Certiorari granted, 454 U. S. 812]; and

No. 80-2171. Uni ted  State s  Senate  v . Immig ratio n  
and  Natur aliza tion  Servi ce  et  al . C. A. 9th Cir. 
[Certiorari granted, 454 U. S. 812.] Motion of the Solicitor 
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General for leave to file a third supplemental brief after argu-
ment granted.

No. 81-984. Firs t  Nationa l  City  Bank  v . Banc o  para  
el  Comerc io  Exteri or  de  Cuba . C. A. 2d Cir. [Certio-
rari granted, ante, p. 942.] Motion of the Solicitor General 
for leave to participate in oral argument as amicus curiae 
and for divided argument granted.

No. 82-256. Michi gan  v . Long . Sup. Ct. Mich. [Cer-
tiorari granted, ante, p. 904.] Motion of the Solicitor Gen-
eral for leave to participate in oral argument as amicus 
curiae and for divided argument denied.

No. 81-1180. Dick ers on , Dir ecto r , Bureau  of  Alco -
hol , Toba cco  and  Firea rm s  v . New  Ban ner  Inst itu te , 
Inc . C. A. 4th Cir. [Certiorari granted, 455 U. S. 1015.] 
Motion of the Solicitor General for leave to file a supplemen-
tal brief after argument granted.

No. 81-1251. Con nic k , Distri ct  Attor ney  in  and  for  
the  Paris h  of  Orlea ns , Loui si ana  v . Myers . C. A. 5th 
Cir. [Certiorari granted, 455 U. S. 999.] Motion of re-
spondent for leave to file a supplemental brief after argument 
granted.

No. 81-1717. Ameri can  Bank  & Trust  Co . et  al . v . 
Dallas  County  et  al .; Bank  of  Texas  et  al . v . Chi lds  
et  al .; and Wynnewood  Bank  & Trust  et  al . v . Chi lds  
et  al . Ct. App. Tex., 5th Sup. Jud. Dist. [Certiorari 
granted, ante, p. 966.] Motions of Dale National Bank and 
American Bankers Association for leave to file briefs as 
amici curiae granted. Justi ce  O’Conno r  took no part in 
the consideration or decision of these motions.

No. 81-1985. Edward  J. De Barto lo  Corp . v . Na -
tional  Labor  Relat ion s  Boar d  et  al . C. A. 4th Cir. 
[Certiorari granted, ante, p. 904.] Motion of the Solicitor 
General for divided argument denied.
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No. 81-1889. Publi c Servi ce  Com mi ssi on  of  the  
State  of  New  York  v . Mid -Loui si ana  Gas  Co . et  al .;

No. 81-1958. Ariz ona  Electr ic  Power  Coop era tive , 
Inc . v. Mid -Louis iana  Gas  Co . et  al .;

No. 81-2042. Michi gan  v . Mid -Louis iana  Gas  Co . et  
al .; and

No. 82-19. Federa l  Ener gy  Regu lato ry  Commi s -
sio n  v. Mid -Louis iana  Gas  Co . et  al . C. A. 5th Cir. 
[Certiorari granted, ante, p. 820.] Motion of Public Service 
Commission of New York for divided argument denied. Mo-
tion of Arizona Electric Power Cooperative, Inc., for divided 
argument denied.

No. 82-34. Amer ic an  Paper  Institute , Inc . v . Ameri -
can  Electr ic  Power  Servi ce  Corp , et  al .; and

No. 82-226. Federa l  Energ y  Regu lato ry  Commi s -
sio n  v. Amer ic an  Electr ic  Power  Serv ic e  Corp , et  al . 
C. A. D. C. Cir. [Certiorari granted, ante, p. 904.] Motion 
of the Solicitor General for divided argument denied. Jus -
tice  O’Conn or  took no part in the consideration or decision 
of this motion.

No. 82-118. Crown , Cork  & Seal  Co ., Inc . v . Park er . 
C. A. 4th Cir. [Certiorari granted, ante, p. 986.] Motion of 
Equal Employment Advisory Council for leave to file a brief 
as amicus curiae granted.

No. 82-131. Jones  & Lau gh lin  Steel  Corp . v . 
Pfei fer . C. A. 3d Cir. [Certiorari granted, ante, p. 821.] 
Motion of International Longshoremen’s & Warehousemen’s 
Union for leave to file a brief as amicus curiae granted.

No. 82-185. Bosto n  Firef ighter s  Union , Local  718 
v. Bosto n  Chapter , NAACP, et  al .;

No. 82-246. Bosto n  Polic e  Patrol men ’s  Ass n ., Inc . 
v. Castr o  et  al .; and

No. 82-259. Beecher  et  al . v . Bosto n Chap ter , 
NAACP, et  al . C. A. 1st Cir. [Certiorari granted, ante, 
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p. 967.] Motions of Washington Legal Foundation, Ameri-
can Federation of Labor and Congress of Industrial Orga-
nizations et al., and Pacific Legal Foundation for leave to file 
briefs as amici curiae granted. Just ice  Mars hal l  took no 
part in the consideration or decision of these motions.

No. 82-195. Muelle r  et  al . v . Allen  et  al . C. A. 
8th Cir. [Certiorari granted, ante, p. 820.] Motions of Bap-
tist Joint Committee on Public Affairs, Americans United for 
Separation of Church and State, National School Boards As-
sociation, and National Committee for Public Education and 
Religious Liberty et al. for leave to file briefs as amici curiae 
granted.

No. 82-215. Uni ted  States  v . Whitin g  Poo ls , Inc . 
C. A. 2d Cir. [Certiorari granted, ante, p. 1033.] Motion of 
the parties to dispense with printing the joint appendix 
granted.

No. 82-492. Solem , Ward en , Sout h  Dak ota  State  
Penit enti ary  v . Helm . C. A. 8th Cir. [Certiorari 
granted, ante, p. 986.] Motion for appointment of counsel 
granted, and it is ordered that John Joseph Burnett, Es-
quire, of Rapid City, S. D., be appointed to serve as counsel 
for respondent in this case.

No. 82-834. Walck  v . Amer ic an  Stock  Excha nge , 
Inc ., et  al . C. A. 3d Cir. The Solicitor General is invited 
to file a brief in this case expressing the views of the United 
States.

No. 82-5119. Bell  v . Unite d  States . C. A. 5th Cir. 
[Certiorari granted, ante, p. 1034.] Motion for appointment 
of counsel granted, and it is ordered that Roy W. Allman, Es-
quire, of Fort Lauderdale, Fla., be appointed to serve as 
counsel for petitioner in this case.

No. 82-5576. Pick ett  et  al . v . Brown  et  al . Sup. Ct. 
Tenn. [Probable jurisdiction noted, ante, p. 1068.] Motion 
for appointment of counsel granted, and it is ordered that 
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Harold W. Horne, Esquire, of Memphis, Tenn., be appointed 
to serve as counsel for appellants in this case.

No. 82-5818. In  re  Green . Petition for writ of habeas 
corpus denied.

No. 82-5706. In  re  Pitts . Petition for writ of manda-
mus denied.
Probable Jurisdiction Noted or Postponed

No. 82-585. Aloha  Airli nes , Inc . v . Direc tor  of  Tax -
ation  of  Hawaii ; and

No. 82-586. Hawa iian  Airli nes , Inc . v . Dire ctor  of  
Taxation  of  Hawai i. Appeals from Sup. Ct. Haw. Prob-
able jurisdiction noted, cases consolidated, and a total of one 
hour allotted for oral argument. Reported below: 65 Haw. 
1, 647 P. 2d 263.

No. 82-500. Sou thla nd  Corp , et  al . v . Keating  et  
al . Appeal from Sup. Ct. Cal. Further consideration of 
question of jurisdiction postponed to hearing of case on the 
merits. Reported below: 31 Cal. 3d 584, 645 P. 2d 1192.

No. 81-2159. Silk wood , Admi nis trat or  of  the  Es -
tate  of  Silk woo d  v . Kerr -Mc Gee  Corp , et  al . Appeal 
from C. A. 10th Cir. Motion of Wisconsin et al. for leave to 
file a brief as amici curiae granted. Further consideration 
of question of jurisdiction postponed to hearing of case on the 
merits. Reported below: 667 F. 2d 908.
Certiorari Granted

No. 82-374. Flanagan  et  al . v . Uni ted  States . 
C. A. 3d Cir. Certiorari granted. Reported below: 679 F. 
2d 1072.

No. 82-472. Russ ello  v . Unite d  States . C. A. 5th 
Cir. Certiorari granted. Reported below: 681 F. 2d 952.

No. 82-618. Kosa k  v . Unit ed  State s . C. A. 3d Cir. 
Certiorari granted. Reported below: 679 F. 2d 306.
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No. 82-738. Migra  v . Warr en  City  Scho ol  Dis tri ct  
Boar d  of  Educ atio n  et  al . C. A. 6th Cir. Certiorari 
granted. Reported below: 703 F. 2d 564.

No. 82-766. Secreta ry  of  State  of  Maryla nd  v . 
Joseph  H. Munso n  Co ., Inc . Ct. App. Md. Certiorari 
granted. Reported below: 294 Md. 160, 448 A. 2d 935.

No. 82-599. Com mi ss io ner  of  Inter nal  Revenue  v . 
Engle  et  ux . C. A. 7th Cir.; and

No. 82-774. Farmar  et  al . v . Unite d  States . C. A. 
Fed. Cir. Certiorari granted, cases consolidated, and a total 
of one hour allotted for oral argument. Reported below: No. 
82-599, 677 F. 2d 594; No. 82-774, 231 Ct. Cl. 642, 689 F. 2d 
1017.

Certiorari Denied. (See also Nos. 82-744 and 82-5764, 
supra.)

No. 81-839. Sklar  et  al . v . Shor es , Executor . 
C. A. 5th Cir. Certiorari denied. Reported below: 647 F. 
2d 462.

No. 82-175. Sware k  v. Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 677 F. 2d 41.

No. 82-220. Armstron g  v . United  States . Ct. Cl. 
Certiorari denied. Reported below: 230 Ct. Cl. 966.

No. 82-252. De Benedi cti s  v . Unit ed  States . C. A. 
9th Cir. Certiorari denied. Reported below: 676 F. 2d 713.

No. 82-261. Friel  v . Uni ted  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 825.

No. 82-317. Knigh t  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 680 F. 2d 470.

No. 82-332. Fuji moto  et  al . v . City  of  Happy  Valley  
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 
676 F. 2d 709.
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No. 82-337. Ferretti  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 688 F. 2d 825.

No. 82-356. Stigl er  v . Miss iss ipp i. Sup. Ct. Miss. 
Certiorari denied. Reported below: 415 So. 2d 686.

No. 82-376. Waite  v . Unit ed  States . Ct. Cl. Certio-
rari denied. Reported below: 230 Ct. Cl. 731.

No. 82-427. Gumbhi r  v . Kans as  State  Boar d of  
Phar mac y . Sup. Ct. Kan. Certiorari denied. Reported 
below: 231 Kan. 507, 646 P. 2d 1078.

No. 82-451. Cos tell o  et  al . v . Unit ed  States . Ct. 
Cl. Certiorari denied. Reported below: 230 Ct. Cl. 1037.

No. 82-459. Parc ins ki  v . Outlet  Co ., Inc ., et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 673 F. 
2d 34.

No. 82-461. Phil lips  Petroleum  Co . v . Duck wort h , 
Dist ri ct  Judge , 26th  Judi cia l  Distri ct  of  Kansas , et  
al . Sup. Ct. Kan. Certiorari denied.

No. 82-462. Insu ran ce  & Prep aid  Benef its  Trust  et  
al . v. Donovan , Secreta ry  of  Labor . C. A. 9th Cir. 
Certiorari denied. Reported below: 685 F. 2d 443.

No. 82-532. Weiss  v . Lehma n . C. A. 9th Cir. Certio-
rari denied. Reported below: 676 F. 2d 1320.

No. 82-543. Nort h Caroli na  et  al . v . Unit ed  
States . C. A. 4th Cir. Certiorari denied. Reported 
below: 679 F. 2d 890.

No. 82-546. Birc h  v . Lehma n , Secr eta ry  of  the  
Navy . C. A. 4th Cir. Certiorari denied. Reported 
below: 677 F. 2d 1006.

No. 82-565. Mac Donald  v . Unit ed  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 688 F. 2d 224.
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No. 82-577. Camp bell  Indu stri es , Inc ., et  al . v . Di-
rec tor , Offic e  of  Worker s ’ Comp ensa tio n  Pro gr ams , 
Unit ed  States  Depa rtment  of  Labor , et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 678 F. 2d 836.

No. 82-579. Flor ida  v . Count y of  Monro e , New  
York . C. A. 2d Cir. Certiorari denied. Reported below: 
678 F. 2d 1124.

No. 82-581. Mila  et  al . v . Dis tri ct  Direc tor  of  the  
Denv er , Colorado , Immig rati on  and  Natur ali zati on  
Servi ce . C. A. 10th Cir. Certiorari denied. Reported 
below: 678 F. 2d 123.

No. 82-588. Firs t  Natio nal  Bank  of  Omaha , Execu -
tor  of  the  Esta te  of  Mc Ininc h  v . Unit ed  State s . 
C. A. 8th Cir. Certiorari denied. Reported below: 681 F. 
2d 534.

No. 82-593. City  of  Burb ank  v . Unit ed  States  et  
al .; and

No. 82-762. United  States  et  al . v . City  of  Bur -
ban k . C. A. 9th Cir. Certiorari denied. Reported below: 
685 F. 2d 441.

No. 82-596. Bufali no  v . Unit ed  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 683 F. 2d 639.

No. 82-614. Rebh an  et  al . v . Fiat  Motor s  of  Nort h  
Amer ic a , Inc . C. A. 11th Cir. Certiorari denied. Re-
ported below: 673 F. 2d 1234 and 680 F. 2d 105.

No. 82-619. Exxo n  Corp , et  al . v . Hunt , Admi nis -
trator  of  New  Jersey  Spill  Comp ensa tio n  Fund , et  
al . C. A. 3d Cir. Certiorari denied. Reported below: 683 
F. 2d 69.

No. 82-632. Ameri can  Feder ati on  of  Gov ernm ent  
Emplo yees , AFL-CIO, Local  2017, et  al . v . Weinb er -
ger , Secr etar y  of  Defens e , et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 680 F. 2d 722.
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No. 82-637. Save  The  Valley , Inc . v . Envi ron men -
tal  Prote cti on  Agenc y . C. A. 6th Cir. Certiorari de-
nied. Reported below: 701 F. 2d 180.

No. 82-658. Conso lida ted  Serv ic e Corp , et  al . v . 
Rob in so n , Tru stee  in  Bank rup tcy  of  D. C. Sulliv an  & 
Co., Inc ., et  al . C. A. 1st Cir. Certiorari denied. Re-
ported below: 685 F. 2d 729.

No. 82-680. Fire  Equi pmen t  Manufa ctur ers ’ Ass n . , 
Inc ., et  al . v . Donova n , Secreta ry  of  Labor , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 679 F. 
2d 679.

No. 82-682. Rich ar dso n  v . Regan , Secr etar y  of  the  
Treas ury , et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 681 F. 2d 808.

No. 82-685. Con ley  v . City  of  Montg omer y , Ala -
bam a . Sup. Ct. Ala. Certiorari denied. Reported below: 
414 So. 2d 58.

No. 82-690. Gener al  Motor s  Corp . v . Intern ati on al  
Tra de  Comm iss ion  et  al . C. A. Fed. Cir. Certiorari de-
nied. Reported below: 687 F. 2d 476.

No. 82-719. Avondale  Shipy ard s , Inc . v . Kais er  
Alumin um  & Chemi cal  Sales , Inc . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 677 F. 2d 1045.

No. 82-728. Computer  Sci ences  Corp , et  al . v . 
Uni ted  States . C. A. 4th Cir. Certiorari denied. Re-
ported below: 689 F. 2d 1181.

No. 82-733. Pullm an  Stand ard , Inc . v . Pinka rd . 
C. A. 11th Cir. Certiorari denied. Reported below: 678 F. 
2d 1211.

No. 82-735. Gold en  State  Tran si t  Corp ., dba  Yel -
low  Cab  of  Los  Ange les  v . City  of  Los  Angeles . 
C. A. 9th Cir. Certiorari denied. Reported below: 686 F. 
2d 758.



1106 OCTOBER TERM, 1982

January 10, 1983 459 U. S.

No. 82-737. Ice  Cream  Indus try  Driv ers  & Ice  
Cream  Emplo yees  Unions  Pensi on  Fund  v . Novemb re  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
691 F. 2d 491.

No. 82-748. Wein  v . Comm ittee  of  Bar  Exa mi ners  of  
the  State  Bar  of  Cali for ni a  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 685 F. 2d 435.

No. 82-750. Mc Cloud  v . Natio nal  Railroa d  Passen -
ger  Corp . (AMTRAK). Ct. App. D. C. Certiorari denied.

No. 82-752. Ferg us  et  al . v . Lou is ia na . Sup. Ct. La. 
Certiorari denied. Reported below: 418 So. 2d 594.

No. 82-753. Fra nk lin  Coun ty  Sher iff ’s Offi ce  v . 
Seller s  et  al . Sup. Ct. Wash. Certiorari denied. Re-
ported below: 97 Wash. 2d 317, 646 P. 2d 113.

No. 82-755. Toome y  v . Toomey . Sup. Ct. Mo. Certio-
rari denied. Reported below: 636 S. W. 2d 313.

No. 82-758. Campb ell  v . Vir gin ia . Sup. Ct. Va. 
Certiorari denied.

No. 82-761. Kuch ta  et  al . v . Allstate  Insur anc e  
Co. et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 688 F. 2d 822.

No. 82-767. Willi ams  v . Visi on  Care  Servi ce , Inc . 
C. A. D. C. Cir. Certiorari denied. Reported below: 221 
U. S. App. D. C. 511, 684 F. 2d 1033.

No. 82-768. PVM Redwo od  Co ., Inc . v . Unit ed  
States . C. A. 9th Cir. Certiorari denied. Reported 
below: 686 F. 2d 1327.

No. 82-770. Bend a  v . Medtronic , Inc ., et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 689 F. 2d 645.

No. 82-775. Green  Bay  Pack agi ng  Inc . et  al . v . 
Techn ico n  Medi cal  Infor mati on  System s  Corp . C. A.
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7th Cir. Certiorari denied. Reported below: 687 F. 2d 
1032.

No. 82-778. John so n  v . Centr al  Vall ey  School  Dis -
tric t  No . 356. Sup. Ct. Wash. Certiorari denied. Re-
ported below: 97 Wash. 2d 419, 645 P. 2d 1088.

No. 82-779. Holm es  v . J. Ray  Mc Dermo tt  & Co., Inc . 
C. A. 5th Cir. Certiorari denied. Reported below: 682 F. 
2d 1143.

No. 82-781. White  v . Boar d  of  Trus tees  of  Wester n  
Wyomi ng  Comm uni ty  College  Distri ct  et  al . Sup. Ct. 
Wyo. Certiorari denied. Reported below: 648 P. 2d 528.

No. 82-782. Olsen , an  Inco mpetent  by  Olse n , his  
Guar dian , et  al . v . Ford  Motor  Co . et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 823.

No. 82-783. Dief entha l  et  al . v . Civi l  Aero nauti cs  
Boar d  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 681 F. 2d 1039.

No. 82-790. Bartel  v . John so n  Coun ty  et  al . Ct. 
App. Iowa. Certiorari denied. Reported below: 322 N. W. 
2d 901.

No. 82-795. Watts  v . Jose ph  Hor ne  Co ., Inc . C. A. 
3d Cir. Certiorari denied. Reported below: 691 F. 2d 491.

No. 82-801. Hark ins  & Co. et  al . v . Elliott  et  al . 
Sup. Ct. Miss. Certiorari denied. Reported below: 415 So. 
2d 678.

No. 82-808. Shay  v . Texa s . Ct. App. Tex., 5th Sup. 
Jud. Dist. Certiorari denied.

No. 82-810. Lang  et  al . v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 681 F. 2d 817.

No. 82-823. PlELET ET AL. V. PlELET ET AL. C. A. 7th 
Cir. Certiorari denied. Reported below: 686 F. 2d 1210.
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No. 82-838. Gotthein er  v . Unit ed  State s . C. A. 9th 
Cir. Certiorari denied.

No. 82-845. Giella  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 682 F. 2d 1075.

No. 82-846. Jones  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 688 F. 2d 842.

No. 82-847. Torr es -Tor res  v . Unit ed  States . C. A. 
9th Cir. Certiorari denied. Reported below: 682 F. 2d 
1331.

No. 82-860. Madonn a  v . Unit ed  State s . C. A. 2d 
Cir. Certiorari denied. Reported below: 697 F. 2d 293.

No. 82-861. Carp entier  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 689 F. 2d 21.

No. 82-865. Kalis h  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 690 F. 2d 1144.

No. 82-870. Snowd en  et  al . v . Unit ed  States . C. A. 
11th Cir. Certiorari denied. Reported below: 689 F. 2d 
191.

No. 82-879. Butera  v . United  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 677 F. 2d 1376.

No. 82-880. Thom ps on  et  al . v . Unit ed  States . 
C. A. 7th Cir. Certiorari denied. Reported below: 680 F. 
2d 1145.

No. 82-881. Fortn er  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 691 F. 2d 498.

No. 82-884. A & D Davenp ort  Trans port ati on , Inc ., 
et  al . v. Natio nal  Labo r  Relat ion s  Board . C. A. 7th 
Cir. Certiorari denied. Reported below: 688 F. 2d 844.

No. 82-894. Mast ro  et  al . v . Unite d  States . C. A. 
3d Cir. Certiorari denied. Reported below: 692 F. 2d 750.
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No. 82-899. Pinto  v . Uni ted  States . C. A. 3d Cir. 
Certiorari denied.

No. 82-902. Mira nne  et  al . v . Uni ted  States . C. A. 
5th Cir. Certiorari denied. Reported below: 688 F. 2d 980.

No. 82-921. Ewing  et  al . v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 692 F. 2d 766.

No. 82-923. Northwe st  Excav ati ng , Inc . v . Wag -
gon er  et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 685 F. 2d 1224.

No. 82-941. Parson s & Whittemo re  Alabam a  Ma -
chi nery  & Servi ce  Corp , et  al . v . Year gin  Cons truc -
tio n  Co. C. A. 11th Cir. Certiorari denied. Reported 
below: 683 F. 2d 1374.

No. 82-956. Hayes  v . Nkl iex  Bank  of  Neva da  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 685 F. 
2d 442.

No. 82-5014. Santuc ci  et  al . v . Unite d States . 
C. A. 7th Cir. Certiorari denied. Reported below: 674 F. 
2d 624.

No. 82-5191. Herr era  v . Iowa  et  al . C. A. 8th Cir. 
Certiorari denied.

No. 82-5242. Weser  v . Atkin s , Dir ector , Kansas  
State  Peniten tiar y , et  al . C. A. 10th Cir. Certiorari 
denied.

No. 82-5266. Cannon  v . Cannon . Sup. Ct. N. C. 
Certiorari denied. Reported below: 292 S. E. 2d 5.

No. 82-5277. Spenc er  v . Unit ed  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 684 F. 2d 220.

No. 82-5281. Hall  v . Arka nsa s . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 276 Ark. 245, 634 S. W. 2d 
115.



1110 OCTOBER TERM, 1982

January 10, 1983 459 U. S.

No. 82-5341. Johnson  v . United  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 683 F. 2d 418.

No. 82-5350. Smith  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 680 F. 2d 255.

No. 82-5356. United  States  ex  rel . Basset t  v . 
Lane , Dir ector , Illinoi s  Depar tme nt  of  Corr ecti ons . 
C. A. 7th Cir. Certiorari denied. Reported below: 688 F. 
2d 843.

No. 82-5371. Lemm  et  al . v . Unit ed  States . C. A. 
8th Cir. Certiorari denied. Reported below: 680 F. 2d 
1193.

No. 82-5374. Owens  v . Marks . C. A. 3d Cir. Certio-
rari denied. Reported below: 688 F. 2d 823.

No. 82-5395. Lang one  v . Smi th , Superi ntendent , 
Attica  Corr ecti onal  Faci lity . C. A. 2d Cir. Certio-
rari denied. Reported below: 682 F. 2d 287 and 688 F. 2d 
816.

No. 82-5408. Gantt  v . Wainw rig ht , Secr etary , 
Flori da  Depa rtment  of  Corr ecti ons . Sup. Ct. Fla. 
Certiorari denied. Reported below: 419 So. 2d 1197.

No. 82-5411. Willi ams  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 684 F. 2d 296.

No. 82-5418. Maci as  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 685 F. 2d 448.

No. 82-5426. Payn e  v . Cough lin  et  al . C. A. 2d Cir. 
Certiorari denied.

No. 82-5428. Roger s  v . Mc Mullen , Supe ri nten dent , 
De Soto  Corr ecti onal  Insti tutio n . C. A. 11th Cir. 
Certiorari denied. Reported below: 673 F. 2d 1185.

No. 82-5434. Reggi e v . Zimme rman . Sup. Ct. Pa. 
Certiorari denied.



ORDERS 1111

459 U. S. January 10, 1983

No. 82-5442. Jordan  v . Hamm ock , Chair man , New  
York  State  Boar d  of  Paro le . C. A. 2d Cir. Certiorari 
denied. Reported below: 682 F. 2d 52.

No. 82-5456. Smith  et  al . v . Unit ed  States . C. A. 
9th Cir. Certiorari denied. Reported below: 683 F. 2d 
1236.

No. 82-5468. Craig  v . Duckwor th , War den , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 688 F. 
2d 842.

No. 82-5473. Lynch  v . Wils on  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 703 F. 2d 564.

No. 82-5479. Sac co  v. Keoha ne , Ward en . C. A. 2d 
Cir. Certiorari denied. Reported below: 697 F. 2d 296.

No. 82-5497. Chod os  v . Uni ted  States  et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 697 F. 2d 289.

No. 82-5526. Shig emur a  v . Unit ed  State s . C. A. 8th 
Cir. Certiorari denied. Reported below: 682 F. 2d 699.

No. 82-5541. Riley  v . Unit ed  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 684 F. 2d 542.

No. 82-5573. Allard  v . Benner  et  al . C. A. D. C. 
Cir. Certiorari denied.

No. 82-5593. Willi ams  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 679 F. 2d 504.

No. 82-5595. Kele  v . Hanber ry , Ward en , et  al .
C. A. 3d Cir. Certiorari denied.

No. 82-5598. Princ e v . Estelle , Dir ector , Texa s  
Depa rtment  of  Corr ectio ns . C. A. 5th Cir. Certiorari 
denied. Reported below: 688 F. 2d 837.

No. 82-5610. Mann in g  v . Iowa . Sup. Ct. Iowa. Cer-
tiorari denied. Reported below: 323 N. W. 2d 217.
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No. 82-5613. Colem an , Perso na l  Repres entative  of  
the  Estat e  of  Cole man  v . City  of  Winst on -Salem  et  
al . Ct. App. N. C. Certiorari denied. Reported below: 
57 N. C. App. 137, 291 S. E. 2d 155.

No. 82-5617. Bennett  v . Whi te  et  al . C. A. 5th Cir. 
Certiorari denied.

No. 82-5618. Kennedy  v . Mars hall , Sup eri nte nd -
ent , Souther n  Ohio  Corr ectio nal  Faci lity . C. A. 6th 
Cir. Certiorari denied. Reported below: 703 F. 2d 563.

No. 82-5626. Steve ns  v . Hunt , Governor  of  North  
Carol ina , et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 691 F. 2d 497.

No. 82-5628. Smit h  v . Goo dlan der  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 691 F. 2d 497.

No. 82-5085. Bolder  v . Wyr ick , Warden . Sup. Ct. 
Mo. Certiorari denied.

No. 82-5638. Mc Donal d  v . Dra per  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 705 F. 2d 455.

No. 82-5644. Huntley  v . Loui sia na . Sup. Ct. La. 
Certiorari denied. Reported below: 418 So. 2d 538.

No. 82-5647. Carter  v . Calif orn ia . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 82-5651. Willi ams  v . Wainw rig ht , Secretar y , 
Flor ida  Depa rtment  of  Corr ecti ons . C. A. 11th Cir. 
Certiorari denied. Reported below: 681 F. 2d 732.

No. 82-5652. Howell  v . Massa chu setts . Sup. Jud. 
Ct. Mass. Certiorari denied. Reported below: 386 Mass. 
738, 437 N. E. 2d 1067.

No. 82-5654. Tij erin a  v . Overb erg , Super in tend -
ent , Londo n  Correc tion al  Insti tute . C. A. 6th Cir. 
Certiorari denied. Reported below: 705 F. 2d 458.
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No. 82-5660. Jones  v . Kemp , War den , Chatham  
County  Corr ectio nal  Institutio n . C. A. 11th Cir. 
Certiorari denied. Reported below: 678 F. 2d 929.

No. 82-5663. Lake  v . Estelle , Dir ecto r , Texa s  De -
par tment  of  Corr ectio ns . Ct. Crim. App. Tex. Certio-
rari denied.

No. 82-5670. Townes  v . Wake  County  ex  rel . 
Carr in gto n . Sup. Ct. N. C. Certiorari denied. Re-
ported below: 306 N. C. 333, 293 S. E. 2d 95.

No. 82-5672. Holt  v . Wyri ck , Ward en . C. A. 8th 
Cir. Certiorari denied.

No. 82-5673. Cooper  v . Marylan d . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 52 Md. App. 767.

No. 82-5675. Ross v. Henders on , Supe ri nten dent , 
Aubu rn  Corr ectio nal  Fac ility . C. A. 2d Cir. Certio-
rari denied. Reported below: 697 F. 2d 296.

No. 82-5676. Miller  v . Miller . Ct. App. Ohio, San-
dusky County. Certiorari denied.

No. 82-5679. Smit h  v . Linahan  et  al . C. A. 11th Cir. 
Certiorari denied.

No. 82-5680. Willi ams  v . Miss ou ri . Sup. Ct. Mo. 
Certiorari denied.

No. 82-5682. Roug hton  v . Cour t  of  Common  Pleas , 
Lucas  Cou nty , Ohi o . Sup. Ct. Ohio. Certiorari denied.

No. 82-5685. Mc Queen  v . Staten . C. A. 11th Cir. 
Certiorari denied. Reported below: 685 F. 2d 1388.

No. 82-5689. Wor tho n  v. Mis sour i. Sup. Ct. Mo. 
Certiorari denied.

No. 82-5690. Tyle r  v . Mis sou ri . Sup. Ct. Mo. Cer-
tiorari denied.
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No. 82-5692. Jones  v . Chrys ler  Credi t  Corp . Ct.
App. La., 1st Cir. Certiorari denied. Reported below: 417 
So. 2d 425.

No. 82-5693. Garr ett  v . Magg io , Ward en , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 685 F. 
2d 158.

No. 82-5694. Thom as  v . Miss ou ri . Sup. Ct. Mo. Cer-
tiorari denied.

No. 82-5695. Mani s  v . Mis sou ri . Sup. Ct. Mo. Cer-
tiorari denied.

No. 82-5696. Pool  v. Mis sou ri . Sup. Ct. Mo. Certio-
rari denied.

No. 82-5697. Smith  v . Mis sour i. Sup. Ct. Mo. Certio-
rari denied.

No. 82-5699. Olgui n  v. Gri ff in , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 82-5701. Jaco bs  v . Loui sia na . Sup. Ct. La. Cer-
tiorari denied. Reported below: 412 So. 2d 540.

No. 82-5703. Pauth -Arzuza  et  al . v . United  State s . 
C. A. 11th Cir. Certiorari denied. Reported below: 679 F. 
2d 1373.

No. 82-5704. Gads on  v . Uni ted  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 692 F. 2d 750.

No. 82-5705. Evans  v . Zimme rman , War den , et  al . 
C. A. 3d Cir. Certiorari denied.

No. 82-5707. Lofto n  et  al . v . Schab arum  et  al . 
C. A. 9th Cir. Certiorari denied.

No. 82-5711. Flynn  v . Main e  Emp loym ent  Secur ity  
Commi ss ion  et  al . Sup. Jud. Ct. Me. Certiorari denied. 
Reported below: 448 A. 2d 905.
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No. 82-5712. Smith  v . Smith . Ct. App. D. C. Certio-
rari denied. Reported below: 445 A. 2d 666.

No. 82-5718. Lonzo  v . Fran zen . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 688 F. 2d 841.

No. 82-5720. Kent  v . Mis sou ri . Ct. App. Mo., Eastern 
Dist. Certiorari denied. Reported below: 637 S. W. 2d 
119.

No. 82-5722. Ric hard son  v . Ray  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 688 F. 2d 834.

No. 82-5724. Santana  v . Fenton , Superi ntendent , 
Rahway  State  Priso n , et  al . C. A. 3d Cir. Certiorari 
denied. Reported below: 685 F. 2d 71.

No. 82-5725. Jon es  v. Mark s et  al . C. A. 3d Cir. 
Certiorari denied.

No. 82-5726. Moore  et  al . v . Ross , Indust ri al  Com -
mis sio ner  of  New  York , et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 687 F. 2d 604.

No. 82-5727. Edwa rd s  v . Jern igan , War den , Maco n  
Corr ectio nal  Center . C. A. 11th Cir. Certiorari de-
nied. Reported below: 688 F. 2d 851.

No. 82-5729. Wolfel  v. Sanbo rn  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 691 F. 2d 270.

No. 82-5730. Hartma n , Admi nis tratr ix  of  the  Es -
tate  of  Har tma n  v . Nort her n  Indiana  Publi c  Servi ce  
Co. C. A. 7th Cir. Certiorari denied. Reported below: 
685 F. 2d 434.

No. 82-5731. Curti s  v . Este lle , Dir ector , Texa s  De -
par tment  of  Corr ectio ns . C. A. 5th Cir. Certiorari de-
nied. Reported below: 688 F. 2d 837.

No. 82-5732. Qui non es -Nava rette  v . Unite d  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 691 F. 
2d 508.
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No..82-5733. Sims  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 82-5736. Leusc hner  v . Marylan d . Ct. Sp. App. 
Md. Certiorari denied. Reported below: 52 Md. App. 788.

No. 82-5741. Doherty  v . Unit ed  States . Ct. Cl. 
Certiorari denied. Reported below: 230 Ct. Cl. 1027.

No. 82-5742. Caldwell  v . Unite d  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 692 F. 2d 765.

No. 82-5746. Gabr iel  v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 692 F. 2d 759.

No. 82-5749. Paradi so  v . Uni ted  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 689 F. 2d 28.

No. 82-5751. Smit h  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 687 F. 2d 147.

No. 82-5752. Sherm an  v . Mars h , Secr etar y  of  the  
Army , et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 684 F. 2d 464.

No. 82-5755. Webs ter  v. Texa s . Ct. App. Tex., 2d 
Sup. Jud. Dist. Certiorari denied. Reported below: 627 
S. W. 2d 818.

No. 82-5765. Holt  v . Meri t  System s Prote cti on  
Board . C. A. 5th Cir. Certiorari denied. Reported 
below: 680 F. 2d 1388.

No. 82-5766. Laney  v . Unit ed  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 681 F. 2d 817.

No. 82-5767. Bailey  v . Unit ed  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 703 F. 2d 567.

No. 82-5783. Petrie  v . Uni ted  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 300.
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No. 82-5782. Wri ght  v . United  State s ; and
No. 82-5788. Sali sbu ry  v . Unit ed  States . C. A. 6th 

Cir. Certiorari denied. Reported below: 689 F. 2d 1262.

No. 82-5784. Mc Gough  v . Unit ed  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 692 F. 2d 750.

No. 82-5792. Wri ght  v . Unit ed  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 681 F. 2d 817.

No. 82-5796. Madis on  v . Uni ted  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 689 F. 2d 1300.

No. 82-5797. Ziner co  v. Unit ed  State s . C. A. 2d 
Cir. Certiorari denied. Reported below: 697 F. 2d 301.

No. 82-5798. Grif fin  v . Uni ted  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 691 F. 2d 508.

No. 82-5808. Bols  v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 705 F. 2d 459.

No. 82-5810. Zani  v . Oklahom a . Ct. Crim. App. Okla. 
Certiorari denied.

No. 82-5815. Gold ber g  v . Unit ed  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 689 F. 2d 191.

No. 82-5827. Banks  v . Unite d  States ; and
No. 82-5828. Banks  et  al . v . Unit ed  States . C. A. 

9th Cir. Certiorari denied. Reported below: 682 F. 2d 841.

No. 82-5831. Blis s  v . Unit ed  State s . Ct. App. D. C. 
Certiorari denied. Reported below: 445 A. 2d 625 and 452 
A. 2d 172.

No. 82-5843. Sim s  v. United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 685 F. 2d 449.

No. 82-5850. Patton  v . United  State s . C. A. 11th 
Cir. Certiorari denied. Reported below: 690 F. 2d 906.
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No. 82-5860. Slotc ava ge  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 692 F. 2d 750.

No. 82-5862. Boggs  v. United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 684 F. 2d 481.

No. 81-6937. Whi te  v . Estelle . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 669 F. 2d 973.

Just ice  Mars ha ll , dissenting.
The Court of Appeals held that the appropriate standard to 

be applied to petitioner’s due process claim was whether, 
“[v]iewing the evidence in the light most favorable to the 
[finding of competence], . . . any rational trier of fact could 
conclude that the evidence does not predominate in favor of 
the appellant’s claim of incompetence.” 669 F. 2d 973, 977 
(1982). While noting that “[t]his is, admittedly, a close 
case,” ibid., the appellate court concluded that the evidence 
was sufficient for a rational trier of fact to find White compe-
tent to stand trial. For the reasons set forth below, I would 
grant the petition for certiorari in order to determine 
whether petitioner’s constitutional claim should be reconsid-
ered under a less deferential standard that until now has 
been applicable to such claims on federal habeas review.

I
On February 11, 1975, petitioner Robert Lee White was 

indicted in Lubbock County, Tex., on the charge of capital 
murder. Shortly thereafter, petitioner’s competency to 
stand trial was called into question by his attorneys. On 
June 28, 1975, the trial court granted defense counsel’s mo-
tion for a private psychiatric examination and evaluation of 
the defendant, directing that White be released from jail for 
testing at the Southwest Center for Psychological and Vo-
cational Testing. On three occasions, the court granted 
defense counsel’s motions for further neurological and psy-
chiatric examinations. On September 3, 1976, the court 
ordered an examination by a disinterested, qualified expert 
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to determine White’s competence to stand trial.1 The ap-
pointed psychiatrist reported that White had been psychotic 
“for at least seven to eight years.”

In January 1977, the court, finding that there was some ev-
idence that White was not competent, empaneled a jury to 
determine White’s competency to stand trial. At the compe-
tency hearing, defense counsel called the court-appointed 
psychiatrist and two psychologists who had also previously 
examined White. Based upon their diagnostic tests and ob-
servations, the experts testified that White was “chronically 
psychotic,” that is, he suffered from schizophrenia of long 
standing, characterized by hallucinations and an inability to 
distinguish between reality and fantasy. They also testified 
that petitioner’s IQ of 69-75 indicated “borderline mental re-
tardation.” The defendant’s experts concluded that while he 
understood the charges against him, White’s mental disor-
ders rendered him incompetent to consult with his attorneys. 
One of the defendant’s attorneys gave testimony confirming 
that White was not able to assist in his defense.

The prosecution called two experts, a neurologist and a ra-
diologist, who testified that they found no evidence of organic 
brain damage, but expressed no view as to White’s com-
petence. The prosecution’s remaining witnesses, White’s 
jailer and a Deputy Sheriff, stated that White behaved like 
other prisoners and appeared to communicate normally with 
his attorneys. Based primarily upon the testimony of these 
lay witnesses and his cross-examination of the defense wit-
nesses, the prosecutor urged that the defendant had misled 
his examiners into believing that he was mentally disturbed.

The judge instructed the jury that “a person is incompe-
tent to stand trial if he does not have sufficient present ability * 

‘Texas Code Crim. Proc. Ann., Art. 46.02, §3(a) (Vernon 1979), permits 
a court to “appoint disinterested experts experienced and qualified in men-
tal health or mental retardation to examine the defendant with regard to 
his competency to stand trial and to testify at any trial or hearing on this 
issue.”
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to consult with his lawyer with a reasonable degree of ra-
tional understanding; or, a rational as well as factual under-
standing of the proceedings against him. ” The jury returned 
a verdict that stated simply: “We, the jury, find the defend-
ant, ROBERT LEE WHITE, competent to stand trial at the 
time of this trial, to-wit: January 5, 1977.” White was then 
tried and convicted of capital murder. On appeal, the Texas 
Court of Criminal Appeals found that it lacked jurisdiction to 
consider whether White had properly been found competent 
to stand trial. White v. State, 591 S. W. 2d 851, 854-856 
(1979).

White then petitioned for a writ of habeas corpus in the 
United States District Court for the Northern District of 
Texas. Relying on the opinion of the Texas Court of Crimi-
nal Appeals, the District Court denied the petition on the 
ground that “[t]he evidence adduced was legally sufficient to 
enable a rational trier of facts to make the same findings 
which the jury made.”

The Court of Appeals affirmed. In searching for the 
proper standard of review to be applied to the jury verdict of 
competency to stand trial, the Court of Appeals noted that in 
Drope v. Missouri, 420 U.S 162 (1975), this Court found it 
necessary to undertake its own analysis of the facts concern-
ing the defendant’s competency so that “ ‘the appropriate en-
forcement of the federal right may be assured.’” Id., at 
174-175, and n. 10. Nevertheless, the Court of Appeals re-
jected the “hard look” given the trial court’s conclusion in 
Drope. 669 F. 2d, at 976. In its place, the Court of Appeals 
adopted the more deferential review set forth in Jackson v. 
Virginia, 443 U. S. 307 (1979), which governs claims that the 
evidence at trial was insufficient to prove the elements of a 
crime beyond a reasonable doubt. Under Jackson a court 
must determine “whether, after viewing the evidence in the 
light most favorable to the prosecution, any rational trier of 
fact could have found the essential elements of the crime be-
yond a reasonable doubt.” Id., at 319 (emphasis in original).
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Applying this standard to the issue of competency, the court 
below determined that there had been sufficient evidence for 
a rational trier to find White competent to stand trial.

II
Whether a defendant is competent to stand trial is a ques-

tion of federal constitutional law. Due process forbids a 
State to try or convict a defendant who is incompetent to 
stand trial. Drope v. Missouri, supra; Pate v. Robinson, 
383 U. S. 375 (1966). To be competent to stand trial for the 
purposes of the Due Process Clause, the defendant must 
have the “capacity to understand the nature and object of the 
proceedings against him, to consult with counsel, and to as-
sist in preparing his defense.” Drope v. Missouri, supra, 
at 171?

A federal court acting on a petition for a writ of habeas cor-
pus must make an independent decision on the question of 
competence, see Drope v. Missouri, supra, at 175, and n. 10, 
just as it must decide any other federal constitutional ques-
tion independently of a state-court determination.2 3 In each 
case, “the federal habeas petitioner who claims he is detained 
pursuant to a final judgment of a state court in violation of

2 This Court has approved a test of incompetence which seeks to deter-
mine whether the defendant “has sufficient present ability to consult with 
his lawyer with a reasonable degree of rational understanding—and 
whether he has a rational as well as factual understanding of the proceed-
ings against him.” Dusky v. United States, 362 U. S. 402, 402 (1960). 
The State of Texas has adopted essentially the same standard. Tex. Code 
Crim. Proc. Ann., Art. 46.02, § 1(a) (Vernon 1979).

3 Thus, on collateral review of a state conviction, a federal court must in-
dependently determine that a defendant’s confession was voluntary under 
the Fifth Amendment, that postindictment delay did not violate the Sixth 
Amendment right to a speedy trial, that the defendant was provided effec-
tive assistance of counsel, or that the right to an impartial jury was not 
impaired by extraneous influences. See, e. g., Cuyler v. Sullivan, 446 
U. S. 335, 341-342 (1980); Brewer v. Williams, 430 U. S. 387, 401-403 
(1977); Brown v. Allen, 344 U. S. 443 (1953); Watts v. Indiana, 338 U. S. 
49, 51-52 (1949) (opinion of Frankfurter, J.).
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the United States Constitution is entitled to have the federal 
habeas court make its own independent determination ... on 
the merits of that claim.” Wainwright v. Sykes, 433 U. S. 
72, 87 (1977).

In making an independent appraisal of the habeas peti-
tioner’s constitutional claim, a federal district judge must 
sometimes defer to a state court’s resolution of “issues of 
fact” underlying its determination. 28 U. S. C. § 2254(d). 
Those antecedent findings which a habeas court may be re-
quired to accept are limited “to what are termed basic, pri-
mary, or historical facts: facts ‘in the sense of a recital of ex-
ternal events and the credibility of their narrators. . . .’” 
Townsend v. Sain, 372 U. S. 293, 309, n. 6 (1963), quoting 
Brown v. Allen, 344 U. S. 443, 506 (1953) (opinion of Frank-
furter, J.). Express factual determinations by a state court 
after a full and fair evidentiary hearing generally must be ac-
cepted unless they are not fairly supported by the record. 
Sumner v. Mata, 449 U. S. 539 (1981); Townsend v. Sain, 
supra, at 312-313, 316; 28 U. S. C. § 2254(d)(8). Even 
where the state trier has made no express findings, this pre-
sumption of correctness must also be afforded to findings of 
fact which “the District Court [can] reconstruct” either be-
cause the trier’s “view of the facts is plain from his opinion or 
because of other indicia.” 372 U. S., at 314-315.

In this case, the jury was not asked to make and did not 
make any express findings to support its legal conclusion. 
Nor can such findings be fairly reconstructed.4 Therefore, 

4 A federal district court may “reconstruct the findings of the state trier 
of fact” when the state court’s “view of the facts is plain from [its] opinion.” 
Townsend v. Sain, 372 U. S. 293, 314 (1963). In addition, when a deter-
mination in favor of the constitutional claim follows inexorably from par-
ticular findings of fact, a federal district court “may assume that the state 
trier found the facts against the petitioner” in rejecting the constitutional 
claim. Id., at 315. In this case, no particular view of the facts can be 
inferred from the conclusory language of the jury’s one-sentence verdict, 
and there are no findings of fact upon which the competency determination 
necessarily turned. Therefore, “[t]he federal court cannot exclude the 
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the District Court was obligated to make its own factual 
determinations on the basis of the record of the state pro-
ceeding and, if necessary to resolve disputed issues of fact, 
on an evidentiary hearing. Townsend v. Sain, supra, at 
313-316, 318-319.5

This Court’s opinion in Drope v. Missouri, 420 U. S. 162 
(1975), indicates that when a state-court determination of 
competency is unaccompanied by findings of fact, a federal 
court must undertake independent factfinding, as it would in 
comparable “situation[s] in which the ‘so-called facts and 
their constitutional significance [are] ... so blended that 
they cannot be severed in consideration.’” Townsend v. 
Sain, supra, at 315, quoting Rogers v. Richmond, 365 U. S. 
534, 546 (1961). The question in Drope was whether the de-
fendant “was deprived of due process of law by the failure 
of the trial court to order a psychiatric examination with 

possibility that the [trier] believed facts which showed a deprivation of con-
stitutional rights and yet (erroneously) concluded that relief should be de-
nied.” Id., at 315-316.

5 “In any event, even if it is clear that the state trier of fact utilized the 
proper standard, a hearing is sometimes required if his decision presents a 
situation in which the ‘so-called facts and their constitutional significance 
[are] ... so blended that they cannot be severed in consideration. . . .’ 
Unless the district judge can be reasonably certain that the state trier 
would have granted relief if he had believed petitioner’s allegations, he can-
not be sure that the state trier in denying relief disbelieved these allega-
tions. If any combination of the facts alleged would prove a violation of 
constitutional rights and the issue of law on those facts presents a difficult 
or novel problem for decision, any hypothesis as to the relevant factual 
determinations of the state trier involves the purest speculation. The fed-
eral court cannot exclude the possibility that the trial judge believed facts 
which showed a deprivation of constitutional rights and yet (erroneously) 
concluded that relief should be denied. Under these circumstances it is 
impossible for the federal court to reconstruct the facts, and a hearing 
must be held.” Townsend v. Sain, supra, at 315-316. See also Wright & 
Sofaer, Federal Habeas Corpus for State Prisoners: The Allocation of Fact- 
Finding Responsibility, 75 Yale L. J. 895, 935-946 (1966); Note, Devel-
opments in the Law—Federal Habeas Corpus, 83 Harv. L. Rev. 1038, 
1135-1137 (1970).
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respect to his competence to stand trial.” 420 U. S., at 
163-164. The state courts had “viewed the evidence as fail-
ing to show that during trial petitioner had acted in a manner 
that would cause the trial court to doubt his competence.” 
Id., at 178. This Court did not consider itself bound by the 
state courts’ view of the evidence, for “in such circumstances 
we believe it is ‘incumbent upon us to analyze the facts in 
order that the appropriate enforcement of the federal right 
may be assured.’” Id., at 175. See also id., at 175, n. 10. 
The Court concluded, based upon its independent examina-
tion of the record, that “[n]otwithstanding the difficulty of 
making evaluations of the kind required in these circum-
stances, . . . the record reveals a failure to give proper 
weight to the information suggesting incompetence.” Id., 
at 179.

In the instant case, the constitutional question is somewhat 
different from the question in Drope. The due process ques-
tion is not whether the evidence of incompetency was such as 
to require a hearing, but whether the evidence adduced at a 
hearing indicated that the defendant was incompetent to 
stand trial. But this difference does not warrant any 
greater deference to the state conclusion with regard to com-
petency than was accorded by this Court in Drope.

Jackson v. Virginia, 443 U. S. 307 (1979), does not call for 
a more deferential attitude toward state-court conclusions of 
law than has been required by Townsend v. Sain and suc-
ceeding cases. Jackson involved federal review of a claim 
that the defendant was convicted in the absence of proof suf-
ficient to convince the trier of fact of guilt beyond a reason-
able doubt. See 443 U. S., at 309; id., at 326 (Steven s , J., 
concurring in judgment); cf. In re Winship, 397 U. S. 358, 
361 (1970). The Court concluded that the proper standard of 
review “is whether, after viewing the evidence in the light 
most favorable to the prosecution, any rational trier of fact 
could have found the essential elements of the crime beyond a 
reasonable doubt.” 443 U. S., at 319. When a federal ha-
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beas court makes this legal determination as to the suffi-
ciency of the evidence, it does so independently of the state 
court’s determination of the same legal question. Both the 
state courts and the federal courts must conduct the same 
inquiry as to sufficiency. The Jackson standard is thus 
completely consistent with the traditional scope of habeas 
review. See id., at 318 (citing Drope v. Missouri and Town-
send v. Sain).

Ill
The courts below faced the difficult question whether peti-

tioner’s mental disorders made him unable to consult with his 
attorney and prepare his defense to the extent required by 
due process. Unfortunately, such a determination can never 
be made with certainty or precision. Courts must consider 
many factors. The testimony of expert witnesses recount-
ing their observations of the defendant’s behavior and men-
tal processes, along with their professional diagnoses, is, of 
course, highly relevant. The court also must take into ac-
count the observations of lay witnesses, and particularly the 
observations of the defendant’s counsel, with respect to the 
defendant’s ability to reason, to remember, to cooperate, and 
to communicate. The court’s own observations of the de-
fendant may also be relevant, though even the most irra-
tional individual may appear normal to an untrained observer. 
The defendant’s mental condition must be considered in the 
context of the totality of the circumstances of the case, in-
cluding the complexity of the charges and of the defense, and 
the likely length of the trial.

In this case, the jury initially made the difficult due process 
determination after a legally correct, though undetailed, in-
struction on the applicable standard of competency to stand 
trial. While the jury may be equally qualified to make the 
findings of fact upon which the determination must be based, 
I have little doubt that a judge ordinarily is better qualified 
to resolve the constitutional question on the basis of what-
ever facts are found. See Lyles v. United States, 103 U. S.
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App. D. C. 22, 27, 254 F. 2d 725, 730 (1958) (opinion of 
Prettyman and Burger, JJ.) (“the competency of the accused 
at the time of trial to understand the charges against him and 
to assist in his defense is a legal question for the judge, not 
for the jury”), cert, denied, 356 U. S. 961 (1958). A judge is 
generally aware of what a defendant must do to participate in 
his defense. A judge may be guided by his reading of previ-
ous cases resolving questions of competency to stand trial 
and may develop useful experience in making the competency 
determination. Yet in this case, every state and federal 
court that faced the question simply deferred to the jury’s 
application of constitutional law once it was found that there 
was “sufficient” evidence upon which to conclude that White 
was competent to stand trial.

The deferential review undertaken by the federal courts 
below denied petitioner his right to an independent deter-
mination of his constitutional claim. It was improper to as-
sume, in the absence of any express findings of fact, that the 
jury resolved all disputed issues of fact in the manner most 
favorable to a determination that the defendant was compe-
tent to stand trial. Instead, the District Court was required 
to make an independent resolution of disputed factual issues 
and then to apply the constitutional standard to the facts that 
it found. I would grant certiorari to address the lower 
courts’ departure from these accepted principles for collat-
eral review of a state-court conviction. I dissent from the 
Court’s refusal to do so.

No. 82-281. Treen , Govern or  of  Lou isi an a , et  al . v . 
Willia ms  et  al . C. A. 5th Cir. Motion of respondents for 
leave to proceed in forma pauperis granted. Certiorari de-
nied. Reported below: 671 F. 2d 892.

No. 82-352. Puebl o  Air cr aft  Servi ce , Inc . v . City  
of  Pueb lo , Colorado , et  al . C. A. 10th Cir. Certiorari 
denied. Justic e White  and Just ice  Blackmun  would 
grant certiorari. Reported below: 679 F. 2d 805.
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No. 82-494. Bath  Iron  Works  Corp , et  al . v . Dire c -
tor , Offi ce  of  Worker s ’ Comp ensati on  Pro gr ams , 
United  States  Departm ent  of  Labor , et  al . C. A. 1st 
Cir. Motion of respondent Donald J. Simpson for leave to 
proceed in forma pauperis granted. Certiorari denied. 
Justi ce  O’Con no r  would grant certiorari. Reported 
below: 681 F. 2d 81.

No. 82-512. Publi c  Servi ce  Compa ny  of  Indiana , 
Inc . v. United  States  Env iro nmen tal  Protecti on  
Agency  et  al . C. A. 7th Cir. Motion of Indiana Air Pol-
lution Control Board for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 682 F. 2d 
626.

No. 82-628. Ener gy  Reserv es  Grou p, Inc ., et  al . v . 
Hodel , Secreta ry  of  Energy , et  al . Temp. Emerg. Ct. 
App. Certiorari denied. Justi ce  White , Justi ce  Pow -
ell , and Justic e  O’Con no r  took no part in the consider-
ation or decision of this petition. Reported below: 690 F. 2d 
1375.

No. 82-649. Flor ida  Busin essmen  for  Free  Enter -
pri se  et  al . v. City  of  Home stea d , Flor ida . C. A. 11th 
Cir. Certiorari denied. Just ice  Steven s  took no part in 
the consideration or decision of this petition. Reported 
below: 679 F. 2d 252.

No. 82-727. Musta ng  Trans port ati on  Co . et  al . v . 
Ryd er  Truck  Lines , Inc ., et  al . C. A. 3d Cir. Certio-
rari denied. Justi ce  Powell  took no part in the consider-
ation or decision of this petition. Reported below: 688 F. 2d 
823.

No. 82-754. Flor ida  v . Cole r . Sup. Ct. Fla. Motion 
of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 418 So. 2d 
238.

No. 82-965. Linah an , Warden  v . Machett i, ak a  
Smith . C. A. 11th Cir. Motion of respondent for leave to 
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proceed in forma pauperis granted. Certiorari denied. 
Reported below: 679 F. 2d 236.

No. 82-787. Intern atio nal  Brotherhood  of  Team -
sters , Chauf feur s , Wareh ous emen  & Helper s of  
Amer ic a  v . Grea t  Coast al  Expr ess , Inc . C. A. 4th Cir. 
Certiorari denied. Justi ce  Brenn an  and Just ice  Black - 
mun  would grant certiorari. Reported below: 675 F. 2d 
1349.

No. 82-796. Stoner  v . Alaba ma . Ct. Crim. App. Ala. 
Certiorari denied. Justi ce  Mars hall  took no part in the 
consideration or decision of this petition. Reported below: 
418 So. 2d 171.

No. 82-1022. Alabam a  Fur nitu re  Co . v . Still , 
Trustee , et  al . C. A. 6th Cir. Certiorari before judg-
ment denied.

No. 82-5444. Harv ard  v . Florid a . Sup. Ct. Fla. 
Certiorari denied. Reported below: 414 So. 2d 1032.

Justi ce  Mars hall , with whom Justi ce  Brenn an  joins, 
dissenting.

The issue presented by this case is whether a violation of 
Gardner v. Florida, 430 U. S. 349 (1977), can be remedied by 
a remand to the original sentencing judge for a limited hear-
ing in which the burden is placed upon the defendant to rebut 
or explain the information which had not been disclosed to 
him at the initial sentencing proceeding.

I
In 1974 petitioner was convicted after a jury trial of the 

first-degree murder of his ex-wife. In a separate sentencing 
proceeding a majority of the jury voted to recommend a 
death sentence. Under the Florida capital sentencing stat-
ute the jury’s verdict in the sentencing proceeding is only ad-
visory; the actual sentence is determined by the judge. See 
Fla. Stat. § 921.141 (1981). In this case the judge found that 
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two statutory aggravating circumstances were applicable. 
He determined that the defendant had previously been con-
victed of a felony involving the use of violence to the person, 
and that the murder was especially heinous, atrocious, or 
cruel. The judge also found that none of the statutorily enu-
merated mitigating circumstances were applicable. He con-
cluded that a death sentence should be imposed.

On appeal, the Florida Supreme Court affirmed peti-
tioner’s conviction and sentence in a brief per curiam opinion, 
with two judges dissenting from the affirmance of the death 
sentence. 375 So. 2d 833 (1977), cert, denied, 441 U. S. 956 
(1979). Petitioner sought rehearing in light of Gardner v. 
Florida, supra, suggesting that the trial judge, in making his 
sentencing decision, may have “considered matters not pro-
vided to the jury or defense counsel.” The Florida Supreme 
Court issued an order directing the trial judge to indicate 
whether he had in fact relied on undisclosed information. In 
response the judge stated that he had examined a confiden-
tial portion of a presentence report as well as information fur-
nished by the United States Marine Corps concerning the de-
fendant’s military record. After receiving this response, the 
Florida Supreme Court vacated petitioner’s death sentence 
and remanded to the trial judge for resentencing following a 
hearing concerning the previously undisclosed information. 
375 So. 2d, at 835 (1978).

On remand the trial judge denied petitioner’s motion to 
substitute another judge. A hearing was held in the trial 
court on February 9, 1979. The scope of the hearing was 
narrowly limited. The judge provided petitioner with the 
previously undisclosed material and invited him to correct or 
rebut any misstatements. The presentence report discussed 
a prior assault committed by petitioner against his first wife 
and her sister. Since one of the aggravating circumstances 
that the judge had found at the initial sentencing proceeding 
was that petitioner had previously been convicted of a felony 
involving violence, petitioner’s counsel attempted to show 
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that the offense in question, for which petitioner had received 
only a 3-month jail sentence, was not as serious as the pre-
sentence report indicated.

Following the hearing the judge took the matter under ad-
visement. More than six months later, on August 22, 1979, 
he indicated that he would reimpose the death sentence. In 
March 1980 the judge issued proposed findings of fact and re-
quested comment concerning whether four aggravating cir-
cumstances that he proposed to find applicable would “pass 
appellate review.” Following comment by the parties, the 
judge limited his order to two aggravating circumstances.

The trial court finally issued its sentencing order in May 
1980. The order stated that the evidence offered by peti-
tioner at the 1979 hearing “did not contradict the information 
provided this Court in the confidential portion of the pre-
sentence investigation.” The court refused to consider evi-
dence and argument presented at the hearing unless it re-
butted or explained the previously undisclosed information. 
In addition, the court made clear that even evidence or 
argument that was relevant to the previously undisclosed 
information was “beyond the scope of the resentencing Man-
date” and would not be considered if it could have been pre-
sented in the initial sentencing proceeding to rebut or explain 
testimony given in that proceeding. Specifically, the court 
refused to consider efforts by petitioner to impeach testi-
mony at the first proceeding concerning the assault upon his 
first wife, ruling that “[s]uch impeachment should have been 
done at trial and it therefore appears that this was a wrong-
ful attempt to belatedly impeach evidence presented by the 
State to the advisory jury.” The court concluded that “the 
sentence, as originally imposed, was appropriate.”

On appeal, the Florida Supreme Court affirmed the death 
sentence. 414 So. 2d 1032 (1982). The court rejected peti-
tioner’s claim that the proceeding on remand had been inade-
quate to remedy the earlier due process violation. It em-
phasized that the trial judge’s “conclusion that the death 
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sentence was again appropriate clearly indicates that his find-
ing is based upon the failure of the defense to present suffi-
cient evidence at resentencing to rebut the information 
contained in the confidential portion of the presentence 
investigation report or in the military records.” Id., at 1034. 
Justice Boyd dissented.

II
I continue to adhere to my view that the death penalty is 

unconstitutional under all circumstances. I would therefore 
grant certiorari and vacate the death sentence on this basis 
alone. If the State is to be permitted to impose this uniquely 
irreversible penalty, however, it should at least be required 
to do so through procedures that provide some assurance of 
fairness and reliability in the sentencing determination. In 
this case petitioner was initially sentenced to death in 1974 
after a proceeding in which the trial judge considered highly 
material information which he had not disclosed to petitioner 
or his counsel. The Florida Supreme Court has now held 
that this clear constitutional violation was remedied by a nar-
rowly circumscribed hearing held by the same trial judge five 
years later—a hearing at which the burden was shifted to pe-
titioner to explain or rebut the previously undisclosed in-
formation and thereby persuade the judge not to reimpose 
the death sentence. Even accepting the prevailing view that 
the death penalty can constitutionally be imposed under cer-
tain conditions, this restricted hearing was plainly inade-
quate to remedy the blatant violation of due process at the 
first sentencing proceeding. For the reasons set forth 
below, I believe the only adequate remedy would have been 
a new sentencing proceeding before a different judge.

A
In Gardner n . Florida, 430 U. S. 349 (1977), this Court 

held that it is a denial of due process for the sentencer in a 
capital case to consider information that the defendant “had 
no opportunity to deny or explain. ” Id., at 362. As the plu-
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rality opinion in Gardner stated, “[o]ur belief that debate be-
tween adversaries is often essential to the truth-seeking 
functions of trials requires us ... to recognize the impor-
tance of giving counsel an opportunity to comment on facts 
which may influence the sentencing decision in capital cases.” 
Id., at 360. A litigant simply cannot “present his case effec-
tively” unless he is “cognizant of all the facts before the [deci-
sionmaker].” Gonzalez v. United States, 348 U. S. 407, 413 
(1955).

It is undisputed that the procedure followed in the first 
sentencing proceeding denied petitioner the right to confront 
all the evidence against him. In response to the Florida 
Supreme Court’s inquiry, the trial judge explicitly stated that 
some of the information he had considered had not been dis-
closed to petitioner. This undisclosed information consisted 
of petitioner’s military record and a portion of a presentence 
report. At the initial sentencing hearing petitioner had no 
opportunity whatsoever to rebut or explain this information.

B
The remedy for a Gardner violation must take account of 

the nature of a capital sentencing proceeding. For constitu-
tional purposes, such a proceeding is analogous to a trial. 
See Bullington v. Missouri, 451 U. S. 430, 438 (1981) (a capi-
tal sentencing proceeding is “in all relevant respects . . . like 
the immediately preceding trial on the issue of guilt or inno-
cence”). See also Green v. Georgia, 442 U. S. 95, 97 (1979) 
(defendant is entitled to “a fair trial on the issue of punish-
ment”). The decision whether a defendant shall live or die 
does not simply depend upon the exercise of discretion based 
on all the evidence before the sentencer, as does the typical 
sentencing decision in a noncapital case. It depends instead 
upon proof of specific facts. Just as the State must prove the 
elements of the crime to obtain a conviction, it must likewise 
prove one or more statutory aggravating circumstances to 
obtain a death sentence. Moreover, the State must convince 
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the sentencer that the statutory aggravating circumstances, 
if any, outweigh any mitigating circumstances. Only if 
the State discharges these burdens can it obtain a death 
sentence.

Because a capital sentencing proceeding has “the hallmarks 
of [a] trial on guilt or innocence,” Bullington v. Missouri, 
supra, at 439, a defendant who has been denied a fair sen-
tencing proceeding is entitled to a new sentencing proceed-
ing, just as a defendant who has been denied a fair trial is 
entitled to a new trial. A Gardner violation is always re-
versible error, for reliance on information that was not dis-
closed to the defendant is at odds with the basic premises of 
the adversary process and thus inevitably denies the defend-
ant a fair sentencing proceeding. See Gardner n . Florida, 
supra, at 362 (rejecting the suggestion that it would be a suf-
ficient remedy for the Florida Supreme Court to consider the 
undisclosed information in reviewing the appropriateness of 
the death sentence); Chapman v. California, 386 U. S. 18, 
23 (1967) (“there are some constitutional rights so basic to a 
fair trial that their infraction can never be treated as harm-
less error”) (footnote omitted). The remedy for a Gardner 
violation must therefore be a new sentencing proceeding.1

Nothing short of a new sentencing proceeding can afford 
the defendant the fair sentencing determination to which he 
is entitled under the Constitution. When a trial court com-
mits reversible constitutional error in the course of a criminal 
trial, an appellate court does not remand for a hearing in 
which the correctness of the earlier verdict is presumed and 
the defendant is saddled with the burden of demonstrating 
that the verdict should have been different. This Court has 
never approved such a procedure. To obtain a conviction 
following reversal on appeal, the State must afford the 
defendant “a new trial free of constitutional infirmity.” 
Haynes n . Washington, 373 U. S. 503, 518-519 (1963) (admis-

1 Since the undisclosed information was not considered by the advisory 
jury, there is no need to convene a new jury.
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sion of coerced confession). See also, e. g., Sheppard v. 
Maxwell, 384 U. S. 333, 363 (1966) (prejudicial publicity prior 
to and during trial); Glasser v. United States, 315 U. S. 60, 
76 (1942) (infringement of right to counsel). To sentence pe-
titioner to death, the State must likewise afford him a new 
sentencing proceeding free of constitutional infirmity.

C
The narrowly circumscribed hearing held on remand in this 

case was a poor substitute for a new sentencing proceeding. 
An opportunity for rebuttal, explanation, and persuasion that 
comes only after the sentencer has come to a decision, and 
that is limited to the previously undisclosed information, can 
scarcely replace an opportunity to address all the information 
to be considered by the sentencer before he makes a decision.

First, an opportunity to address the undisclosed informa-
tion in isolation from all the other evidence in the case cannot 
be equated with an opportunity to address the information 
as part of counsel’s overall presentation. The presentation 
made by petitioner’s counsel at the initial sentencing proceed-
ing might well have differed in any number of ways had he 
known that, though his client had received only a 3-month 
sentence for the prior offense, the judge had in front of him 
a report that said petitioner “fully intended to kill” his 
first wife and his sister-in-law. For example, he might have 
deemed it necessary to subject petitioner’s first wife and 
sister-in-law to more intensive cross-examination. Simi-
larly, he might have chosen to introduce different or addi-
tional evidence in an attempt to demonstrate mitigating 
circumstances.

Second, the hearing on remand was inadequate because the 
judge had heard all the other pertinent evidence five years 
earlier. Even if he went back and read the transcript of the 
earlier proceedings, a cold record cannot recreate testimony. 
A witness may be credible on paper but not on the stand. In 
evaluating petitioner’s new evidence and argument, and in 
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considering it in the context of all the evidence introduced 
with respect to sentencing, the judge could have taken the 
credibility of the witnesses into account only in the unlikely 
event that he somehow remembered his impression of the 
testimony at the first proceeding.

Third, the judge had already decided once that petitioner 
deserved a death sentence. When a decisionmaker has made 
so difficult a choice, the natural human tendency is to ration-
alize it and suppress doubts that the decisionmaker may 
have had. However fairminded the judge may have been, “a 
certain reluctance is to be expected after the [judge], albeit 
on incomplete presentation, has rejected the [defendant’s] 
claim” that he should receive a life sentence. Gonzalez v. 
United States, 348 U. S., at 417.2 The Court has recognized 
in other contexts that, notwithstanding the faith typically 
placed in trial judges to act impartially, fairness may require 
that resentencing be entrusted to a different judge. In 
Santobello v. New York, 404 U. S. 257 (1971), where the 
prosecutor breached a plea bargain by recommending the 
maximum sentence and the judge imposed such a sentence, 
the Court held that “the interests of justice” demanded, at a 
minimum, “resentenc[ing] by a different judge,” id., at 262 
and 263, even though the original sentencing judge had 
stated that the prosecutor’s recommendation did not influ-
ence him and the Court stated that it had “no reason to doubt 
that,” id., at 262.3 In a capital case such as this, the inter-
ests of justice surely require no less.

2 In Gonzalez the Government failed to provide a draft registrant who 
claimed conscientious objector status with a copy of its recommendation to 
the Appeal Board. The Court held that the denial of an opportunity to 
rebut the report was not remedied by a procedure whereby, after the Ap-
peal Board made its decision, the registrant could obtain the report and 
request a reopening of his classification. 348 U. S., at 417.

3 Although in many contexts the law assumes that a judge can fairly re-
consider a case even though he has previously reached a decision which for 
some reason has been set aside on appeal, reliance on information not dis-
closed to the defendant can be particularly prejudicial where a judge rather
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Ill
A defendant is denied due process when he is sentenced to 

death by a judge who relied on information that the defend-
ant had no opportunity to contest or rebut. That denial of 
due process can only be remedied by a new sentencing pro-
ceeding conducted in conformity with the Constitution. It is 
not remedied by a remand to the original sentencing judge 
for a hearing in which the defendant bears the burden of re-
butting or explaining the information, and in which the judge 
will not consider any evidence or argument that is not in the 
nature of rebuttal or that could have been presented at the 
initial proceeding. This sort of limited hearing might con-
ceivably be appropriate to correct an evidentiary error in a 
civil antitrust action, but it is scarcely sufficient to correct a 
due process violation where a man’s life is at stake. I there-
fore dissent.

No. 82-5448. Underwood  v. Cali forni a . Ct. App. 
Cal., 4th App. Dist. Certiorari denied.

than a jury is the decisionmaker. When a jury considers such information, 
there may at least be an exchange of views among the jurors as to its sig-
nificance. There is no opportunity for such an exchange if the information 
is considered only by the judge. Cf. Herring v. New York, 422 U. S. 853, 
863-864, n. 15 (1975) (in a bench trial in a criminal case, defense counsel 
cannot be denied an opportunity to make a closing argument):
“[T]he ‘collective judgment’ of the jury ‘tends to compensate for individual 
shortcomings and furnishes some assurance of a reliable decision.’ Powell, 
Jury Trial of Crimes, 23 Wash. & Lee L. Rev. 1, 4 (1966). In contrast, the 
judge who tries a case presumably will reach his verdict with deliberation 
and contemplation, but must reach it without the stimulation of opposing 
viewpoints inherent in the collegial decisionmaking process of a jury.”

In this case the possibility that a different sentence might have been im-
posed but for the Gardner violation is underscored by the fact that in the 
jury phase of the first sentencing proceeding—the only phase in which peti-
tioner was afforded a fair opportunity to meet the evidence against him—4 
of the 12 jurors voted to recommend a life sentence.



ORDERS 1137

459 U. S. January 10, 1983

Justi ce  Blac kmu n , with whom Justi ce  Brenn an  and 
Justic e  Marsh all  join, dissenting.

For the reasons set forth in the dissenting opinion in 
Holloway v. Florida, 449 U. S. 905 (1980), I would grant the 
petition for certiorari and afford this case plenary consider-
ation. See also Spaziano v. Florida, 454 U. S. 1037, 1041 
(1981) (dissenting opinions).

No. 82-5648. Bolder  v . Miss ou ri . Sup. Ct. Mo.; and
No. 82-5698. Melson  v . Tenn essee . Sup. Ct. Tenn. 

Certiorari denied. Reported below: No. 82-5648, 635 S. W. 
2d 673; No. 82-5698, 638 S. W. 2d 342.

Justi ce  Brenn an  and Justi ce  Mar sha ll , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.
Rehearing Denied

No. 81-2129. Eisenb erg  v . Crowl ey , ante, p. 827;
No. 81-2251. Willi ams  v . Cook  County  Civil  Serv ic e  

Commi ss ion  et  al ., ante, p. 833;
No. 81-6813. Elledg e  v . Florid a , ante, p. 981;
No. 81-6820. Borc herd ing  v . Uni ted  States  et  al ., 

ante, p. 1014;
No. 81-6861. Whit ley  v . Virg ini a , ante, p. 882;
No. 81-6875. Fasi ck  v . Uni ted  States , ante, p. 1014;
No. 81-6953. Boyer  v . Riley  et  al ., ante, p. 1035;
No. 82-145. Smith  v . Gonzal es  et  al ., ante, p. 1005;
No. 82-179. Sacc hin elli  v . Georg ia , ante, p. 1015;
No. 82-371. Beha r  v . South east  Bank  Trus t  Co ., 

N.A., Pers ona l  Repr esen tati ve  of  the  Estate  of  Be -
har , ante, p. 970; and

No. 82-442. Calvo  v . Los  Angeles  Unifi ed  Scho ol  
Distr ic t  et  al ., ante, p. 989. Petitions for rehearing 
denied.
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No. 82-482. Hami lton  et  al . v . Virg ini a , ante, p. 1011;
No. 82-506. Safir  v . Lewis , Secr etar y  of  Tra nspor -

tation , et  AL., ante, p. 972;
No. 82-5177. Celesti ne  v . Crown  Center  Hotel , 

ante, p. 973;
No. 82-5317. Berry hill  v . Georg ia , ante, p. 981;
No. 82-5328. Thomas  v . Zant , Super in tenden t , 

Georg ia  Diagnos tic  and  Class ifi cati on  Cente r , ante, 
p. 982;

No. 82-5329. Miller  v . Miller , ante, p. 973;
No. 82-5348. Riley  v . Flor id a , ante, p. 981;
No. 82-5405. Mc Peek  et  al . v . Young , Uni ted  State s  

Distr ict  Judge , et  al ., ante, p. 992;
No. 82-5471. Spear  v . Rober ts , ante, p. 1020; and
No. 82-5658. Mulvi lle  v. Schwei ker , Secr eta ry  of  

Health  and  Huma n  Servi ces , ante, p. 1074. Petitions 
for rehearing denied.

No. 81-2361. Gross man  v . Fidel ity  Muni cip al  Bon d  
Fund , Inc ., et  al ., ante, p. 838;

No. 81-6947. Velasq uez  v . Color ado , ante, p. 805;
No. 82-5030. Chavi s -El  v . Greer  et  al ., ante, p. 945; 

and
No. 82-5218. Colli ns  v . Chic ago  Boar d  of  Educa -

tion , ante, p. 913. Motions for leave to file petitions for re-
hearing denied.

No. 82-362. Ventu re  Techno logy , Inc . v . Nati on al  
Fuel  Gas  Distr ibu tion  Corp , et  al ., ante, p. 1007. Mo-
tion of petitioner for joint consideration with other cases 
denied. Petition for rehearing denied.

Janu ary  17, 1983
Appeals Dismissed. (See also No. 81-2394, infra.)

No. 82-639. Boar d  of  Edu ca tion , City  Scho ol  Dis -
tri ct , Roch ester , New  Yor k , et  al . v . Nyqu ist , Com -
mis sion er  of  Edu ca tio n  of  New  Yor k , et  al .; and
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No. 82-655. Boar d  of  Educ atio n , Levitt own  Unio n  
Free  Scho ol  Distri ct , Nass au  County , et  al . v . 
Nyqui st , Commi ss ioner  of  Educ atio n  of  New  Yor k , et  
al . Appeals from Ct. App. N. Y. dismissed for want of sub-
stantial federal question. Reported below: 57 N. Y. 2d 27, 
439 N. E. 2d 359.

No. 82-5714. Dyer , a  Mino r , by  Dyer , her  Parent  
and  Natur al  Guardi an  v . Lower  Bucks  County  Hosp i-
tal . Appeal from Super. Ct. Pa. dismissed for want of sub-
stantial federal question. Reported below: 298 Pa. Super. 
609, 443 A. 2d 398.

No. 82-5773. Moore  v . Guil ford  County  Depar t -
ment  of  Soc ia l  Servi ces . Appeal from Sup. Ct. N. C. 
dismissed for want of substantial federal question. Re-
ported below: 306 N. C. 394, 293 S. E. 2d 127.

No. 82-5754. Betka  v . Oregon  et  al . Appeal from 
C. A. 9th Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied.

Certiorari Dismissed
No. 81-1284. Eick e v . Eick e . Ct. App. La., 3d Cir. 

[Certiorari granted, 456 U. S. 970.] Writ of certiorari dis-
missed as improvidently granted.

Vacated and Remanded After Certiorari Granted
No. 81-1774. Estelle , Dir ector , Texa s  Depar tme nt  

of  Correc tion s  v . Bullard . C. A. 5th Cir. [Certiorari 
granted, 457 U. S. 1116.] Judgment vacated and case re-
manded for consideration of whether the Texas Constitution, 
as interpreted by the Court of Criminal Appeals of Texas in 
Ex parte Augusta, 639 S. W. 2d 481 (1982), offers respond-
ent relief on grounds independent of the United States Con-
stitution so as to render inappropriate a decision on federal 
constitutional grounds. City of Mesquite v. Aladdin’s Cas- 
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tie, Inc., 455 U. S. 283 (1982); Mills v. Rogers, 457 U. S. 291 
(1982).
Miscellaneous Orders

No.----------- . Guar ante ed  Inv estor s  Corp . v . Okla -
homa  Publi c  Emplo yees  Retiremen t  Syste m . Motion 
to direct the Clerk to file the petition for writ of certiorari out 
of time denied.

No. A-576. Simop oulo s v. Balil es , Attor ney  Gen -
era l  of  Vir gin ia , et  al . Application for stay of condition 
imposed on reinstatement of physician’s medical license, ad-
dressed to Justi ce  Brenn an  and referred to the Court, 
denied.

No. D-281. In  re  Disba rment  of  Sand s . Disbarment 
entered. [For earlier order herein, see 458 U. S. 1126.]

No.D-284. In  re  Disb arm ent  of  Fishm an . Disbarment 
entered. [For earlier order herein, see 458 U. S. 1126.]

No.D-291. In  re  Disba rment  of  Sundock . Disbarment 
entered. [For earlier order herein, see 458 U. S. 1128.]

No. D-300. In  re  Disb arm ent  of  Grub or . Disbar-
ment entered. [For earlier order herein, see ante, p. 985.]

No. D-307. In  re  Disba rment  of  Gary . It is ordered 
that Benjamin Gary, of Baltimore, Md., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-308. In  re  Disb arm ent  of  Odend ahl . It is or-
dered that Frederick Richard Odendahl, of Monmouth, Ill., 
be suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.

No. D-309. In  re  Disb arm ent  of  Mc Clellan . It is 
ordered that Oliver Barr McClellan, of Houston, Tex., be 
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suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.

No. D-310. In  re  Disb arm ent  of  Tily ou . It is or-
dered that Frank Sheridan Tilyou, Jr., of Scottsdale, Ariz., 
be suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.

No. D-311. In  re  Disba rment  of  Mason . It is or-
dered that Frank Ebaugh Mason, Jr., of Easton, Md., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. D-312. In  re  Disba rment  of  Ergazos . It is or-
dered that John William Ergazos, of Canton, Ohio, be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. D-313. In  re  Disba rment  of  Grim es . It is or-
dered that Robert A. Grimes, of Flint, Mich., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-315. In  re  Disba rment  of  Cobu rn . It is or-
dered that James L. Cobum, of Freeport, Ill., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.
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No. 67, Grig. Idah o  ex  rel . Evan s , Gov ern or  of  
Idaho , et  al . v . Oregon  et  al . Idaho’s Exceptions to the 
Final Report of the Special Master are set for oral argument 
in due course. [For earlier order herein, see, e. g., ante, 
p. 811.]

No. 81-1717. Ameri can  Bank  & Trust  Co . et  al . v . 
Dallas  Coun ty  et  al .; Bank  of  Texas  et  al . v . Chi lds  
et  al .; and Wynnewood  Bank  & Trust  et  al . v . Chi lds  
et  al . Ct. App. Tex., 5th Sup. Jud. Dist. [Certiorari 
granted, ante, p. 966.] Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae and 
for divided argument granted. Motion of respondents for di-
vided argument granted. Just ice  O’Conno r  took no part 
in the consideration or decision of these motions.

No. 81-2101. Pennh ur st  State  Scho ol  and  Hospi tal  
et  AL. v. Halderm an  ET AL. C. A. 3d Cir. [Certiorari 
granted, 457 U. S. 1131.] Motion of the parties for divided 
argument granted.

No. 81-2125. Bell , Secr etar y  of  Educ atio n  v . New  
Jerse y  et  al . C. A. 3d Cir. [Certiorari granted, ante, 
p. 820. ] Motion of respondents for divided argument granted. 
Request for additional time for oral argument denied.

No. 81-2245. Nevad a  v . Unit ed  States  et  al .;
No. 81-2276. Truc kee -Cars on  Irr igati on  Dist ri ct  v . 

Unit ed  States  et  al .; and
No. 82-38. Pyram id  Lake  Paiute  Trib e  of  Indian s  v . 

Truc kee -Cars on  Irri gati on  Dist ri ct  et  al . C. A. 9th 
Cir. [Certiorari granted, ante, p. 904.] Motion of the Solic-
itor General for divided argument granted.

No. 81-2338. Regan , Secr etar y  of  the  Treas ur y , et  
al . v. Taxation  With  Repr esenta tio n  of  Washi ngton . 
C. A. D. C. Cir. [Probable jurisdiction noted, ante, p. 819.] 
Motion of Disabled American Veterans et al. for leave to par-
ticipate in oral argument as amici curiae, for divided argu- 
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ment, and for additional time for argument denied. Motion 
of American Legion et al. for leave to participate in oral argu-
ment as amici curiae, for divided argument, and for addi-
tional time for argument denied.

No. 81-2408. United  Steelwor ker s of  Ameri ca , 
AFL-CIO-CLC, et  al . v. Flower s  et  al . C. A. 2d Cir. 
[Certiorari granted, ante, p. 1034.] Motion for appointment 
of counsel granted, and it is ordered that Isaac N. Groner, 
Esquire, of Washington, D. C., be appointed to serve as 
counsel for respondents in this case.

No. 82-23. Mars h , Nebr aska  State  Treasurer , et  
al . v. Cham bers . C. A. 8th Cir. [Certiorari granted, 
ante, p. 966.] Motion of the Solicitor General for leave to 
participate in oral argument as amicus curiae, for divided ar-
gument, and for additional time for argument denied. Mo-
tion of Jon Garth Murray et al. for leave to participate in oral 
argument as amici curiae, for divided argument, and for ad-
ditional time for argument denied.

No. 82-185. Bosto n  Firef ighter s  Unio n , Local  718 
v. Bosto n  Chapter , NAACP, et  al .;

No. 82-246. Bosto n  Polic e  Patro lmen ’s  Ass n ., Inc . 
v. Cast ro  et  al .; and

No. 82-259. Beec her  et  al . v . Bosto n Chap ter , 
NAACP, et  al . C. A. 1st Cir. [Certiorari granted, ante, 
p. 967.] Motion of Boston Firefighters Union, Local 718, for 
divided argument denied. Motion of Boston Firefighters 
Union, Local 718, for additional time for oral argument de-
nied. Motion of Boston Police Patrolmen’s Association, Inc., 
for divided argument denied. Motion of Boston Police Pa-
trolmen’s Association, Inc., for additional time for oral argu-
ment denied. Motion of Nancy B. Beecher et al. for divided 
argument granted. Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae and for di-
vided argument denied. Just ice  Mars hal l  took no part in 
the consideration or decision of these motions.
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No. 82-195. Mueller  et  al . v . Allen  et  al . C. A. 
Sth Cir. [Certiorari granted, ante, p. 820.] Motion of re-
spondents for divided argument denied. Motion of Mountain 
States Legal Foundation et al. for leave to file a brief as 
amici curiae granted.

No. 82-708. Summ a  Corp . v . Calif orni a  ex  rel . 
State  Lan ds  Commi ss ion  et  al . Sup. Ct. Cal. The So-
licitor General is invited to file a brief in this case expressing 
the views of the United States.

No. 82-840. Wain wrig ht , Secretar y , Depa rtm ent  
of  Corr ectio ns  v . Henr y . C. A. 11th Cir. Motion of re-
spondent for leave to proceed in forma pauperis granted.

No. 82-1066. Unit ed  States  v . Ptasyns ki  et  al . Ap-
peal from D. C. Wyo. Motion of the Solicitor General to 
expedite consideration of the statement as to jurisdiction 
denied. Justi ce  Blac km un  and Justi ce  O’Connor  would 
grant this motion.

Probable Jurisdiction Noted
No. 81-2394. Westingh ouse  Electr ic  Corp . v . Tully  

et  al . Appeal from Ct. App. N. Y. Probable jurisdiction 
noted limited to Question 1 presented by the statement as to 
jurisdiction. With respect to Question 2 presented by the 
statement as to jurisdiction, the appeal is dismissed for want 
of substantial federal question. Reported below: 55 N. Y. 
2d 364, 434 N. E. 2d 1044.

Justi ce  Stevens , with whom Justi ce  Mars hall  joins, 
dissenting.

While I agree with the Court’s conclusion that the second 
question in the jurisdictional statement is insubstantial, I do 
not believe a court of law has the power simultaneously to 
dismiss and to accept jurisdiction of a single appeal from a 
single judgment, I therefore do not join the Court’s order.
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Certiorari Granted
No. 82-647. Kir kpatr ic k  v . Chri sti an  Homes  of  Abi -

lene , Inc ., et  al . Ct. App. Tex., 11th Sup. Jud. Dist. 
Certiorari granted. Reported below: 628 S. W. 2d 261.

No. 82-799. Bureau  of  Alcoho l , Tobac co  and  Fir e -
arm s v. Federa l  Labo r  Relation s Autho rity  et  al . 
C. A. 9th Cir. Certiorari granted. Reported below: 672 F. 
2d 732.

No. 82-827. Minn esot a  v . Mur phy . Sup. Ct. Minn. 
Certiorari granted. Reported below: 324 N. W. 2d 340.

No. 82-818. Natio nal  Labo r  Relations  Boar d v . 
Bild isc o  & Bild isc o , Debto r -In -Pos sess io n , et  al .; and

No. 82-852. Loca l  408, Intern atio na l  Brother hood  
of  Team sters , Chauf feur s , War ehou semen  & Help -
ers  of  Ameri ca  v . Natio nal  Labo r  Relations  Boar d  et  
al . C. A. 3d Cir. Certiorari granted, cases consolidated, 
and a total of one hour allotted for oral argument. Reported 
below: 682 F. 2d 72.

No. 81-2332. Norf olk  Redeve lop ment  and  Hous ing  
Autho rity  v . Chesapeake  & Poto mac  Telepho ne  Com -
pan y  of  Virgi nia  et  al . C. A. 4th Cir. Motion of United 
States Conference of Mayors for leave to file a brief as ami-
cus curiae granted. Certiorari granted. Justi ce  Powell  
took no part in the consideration or decision of this motion 
and this petition. Reported below: 674 F. 2d 298.

Certiorari Denied. (See also No. 82-5754, supra.)
No. 81-2359. Amer ic an  Teleph one  & Telegra ph  Co . 

et  AL. V. Phon etel e , Inc . C. A. 9th Cir. Certiorari de-
nied. Reported below: 664 F. 2d 716.

No. 82-198. Federa l  Elect ion  Commi ss ion  v . Hall - 
Tyner  Election  Camp aig n  Comm ittee  et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 678 F. 2d 416.
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No. 82-481. Cotton  Belt  Insu ran ce  Co ., Inc . v . 
Uni ted  States . C. A. 9th Cir. Certiorari denied. Re-
ported below: 685 F. 2d 447.

No. 82-541. Sam  et  al . v . Uni ted  State s . Ct. Cl. 
Certiorari denied. Reported below: 230 Ct. Cl. 596, 682 F. 
2d 925.

No. 82-654. Atlas  Tile  & Marb le  Co . et  al . v . 
Shah ady  et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 221 U. S. App. D. C. 19, 682 F. 2d 968.

No. 82-701. New  Castle  Area  Tran si t  Authori ty  v . 
Kram er  et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 677 F. 2d 308.

No. 82-714. Seath  v . Regu lati ons  and  Permi ts  Ad -
min istr atio n  et  al . Sup. Ct. P. R. Certiorari denied.

No. 82-734. Del  Junco  et  al . v . Conov er , Comptro l -
ler  of  the  Curr enc y , et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 682 F. 2d 1338.

No. 82-742. Foundati on  for  the  Hand ica pped  v . De -
par tment  of  Soc ia l  And  Health  Servic es  of  Washi ng -
ton . Sup. Ct. Wash. Certiorari denied. Reported below: 
97 Wash. 2d 691, 648 P. 2d 884.

No. 82-812. Steve nso n  et  al . v . General  Elect ric  
Co. et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 705 F. 2d 458.

No. 82-813. DuBois et  al . v . City  of  College  Park  
et  al . Ct. App. Md. Certiorari denied. Reported below: 
293 Md. 676, 447 A. 2d 838.

No. 82-826. Walker  v . Virg ini a . Sup. Ct. Va. Cer-
tiorari denied.

No. 82-828. Arr ing ton  v . New  York  Time s  Co . et  al . 
Ct. App. N. Y. Certiorari denied. Reported below: 55 
N. Y. 2d 433, 434 N. E. 2d 1319.
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No. 82-831. Koc k  v . Quaker  Oats  Co . et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 681 F. 2d 649.

No. 82-842. Ray  v . Tenness ee  Valley  Autho rity  et  
al . C. A. 11th Cir. Certiorari denied. Reported below: 
677 F. 2d 818.

No. 82-851. Murra y  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 686 F. 2d 1320.

No. 82-855. Jor dan  v . Bolger , Postm aster  General  
of  the  Unit ed  States . C. A. 5th Cir. Certiorari denied. 
Reported below: 685 F. 2d 1384.

No. 82-858. Taylo r  v . Howard  et  al . C. A. 10th Cir. 
Certiorari denied. Reported below: 686 F. 2d 1346.

No. 82-866. Vaugh n  v . Hinc hy , Witte , Wood , Ander -
son , Hod ges  & Bostwi ck . C. A. 9th Cir. Certiorari de-
nied. Reported below: 685 F. 2d 449.

No. 82-910. Lins  v . Unit ed  State s . Ct. Cl. Certio-
rari denied. Reported below: 231 Ct. Cl. 579, 688 F. 2d 
784.

No. 82-942. De Cran e  et  al . v . Unit ed  States . Ct. 
Cl. Certiorari denied. Reported below: 231 Ct. Cl. 951.

No. 82-946. Box v. Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 419 So. 2d 604.

No. 82-5474. Ahre nd t  et  al . v . Unit ed  State s .
C. A. 10th Cir. Certiorari denied. Reported below: 687 F. 
2d 1270.

No. 82-5495. Stevens  v . Nort h  Carol ina . Super. Ct. 
N. C., Mecklenburg County. Certiorari denied.

No. 82-5503. Apel  v . Wai nwri gh t . C. A. 11th Cir. 
Certiorari denied. Reported below: 677 F. 2d 116.

No. 82-5515. Wentzel  v . Montg omer y  General  Hos -
pi tal , Inc ., et  al . Ct. App. Md. Certiorari denied. Re-
ported below: 293 Md. 685, 447 A. 2d 1244.
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No. 82-5531. Thetf ord  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 676 F. 2d 170.

No. 82-5549. Reyes -Marti nez  v . Uni ted  States .
C. A. 9th Cir. Certiorari denied.

No. 82-5556. Smit h  v . Kaye . C. A. 4th Cir. Certio-
rari denied. Reported below: 688 F. 2d 835.

No. 82-5558. Rolfe  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 687 F. 2d 1315.

No. 82-5564. Wils on  v. Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 705 F. 2d 460.

No. 82-5566. Jord an  v . Veter ans  Admini str ation  et  
al . C. A. 2d Cir. Certiorari denied. Reported below: 697 
F. 2d 291.

No. 82-5587. Car ter  v . Scul ly , Super in tenden t , 
Green  Have n  Cor rec tio na l  Faci lity . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 288.

No. 82-5641. Flores  v . Uni ted  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 679 F. 2d 173.

No. 82-5735. Bain ch  v . Raine s  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 82-5740. Alexander  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied.

No. 82-5745. Thomas  v . Greens pan . C. A. D. C. Cir. 
Certiorari denied.

No. 82-5748. Bur ch  v . Hard ee  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 688 F. 2d 830.

No. 82-5750. Sco tt  v. Parr att , War den . C. A. 8th 
Cir. Certiorari denied. Reported below: 691 F. 2d 504.

No. 82-5756. Sand s  v . Sand s . Sup. Ct. Conn. Certio-
rari denied. Reported below: 188 Conn. 98, 448 A. 2d 822.
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No. 82-5757. Rogers  v . Tri gg , Superi ntendent , In -
di an a  Wome n ’s  Pris on , et  al . C. A. 7th Cir. Certiorari 
denied. Reported below: 692 F. 2d 759.

No. 82-5758. Willi ams  v . Vir gini a . Sup. Ct. Va. Cer-
tiorari denied.

No. 82-5759. Willi ams  v . Flori da . Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied. Reported below: 400 So. 
2d 542.

No. 82-5760. Thom ps on  v. Lloyd  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 705 F. 2d 458.

No. 82-5761. Taylo r  v . India na . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 438 N. E. 2d 275.

No. 82-5762. Haup tman n  v . Lace y , Judge , Unit ed  
State s  Dist ri ct  Cou rt  fo r  the  Distr ict  of  New  Jer -
sey . C. A. 3d Cir. Certiorari denied.

No. 82-5770. Miner  v . Wyri ck , War den . C. A. 8th 
Cir. Certiorari denied.

No. 82-5775. Fili p  as  et  al . v . Lemons . C. A. 6th Cir. 
Certiorari denied. Reported below: 703 F. 2d 561.

No. 82-5776. Har den  v . Indi ana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 441 N. E. 2d 215.

No. 82-5777. Gilber t  v . Kentu cky . Sup. Ct. Ky. 
Certiorari denied. Reported below: 637 F. 2d 632.

No. 82-5778. Pevlo r  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 638 S. W. 2d 272.

No. 82-5779. Hoove r  v . Missis sippi . Sup. Ct. Miss. 
Certiorari denied. Reported below: 419 So. 2d 590.

No. 82-5780. Hohman  v . Unit ed  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 688 F. 2d 836.
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No. 82-5790. Brewer  v . Oklahom a . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 650 P. 2d 54.

No. 82-5802. Kirk  v . Unit ed  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 691 F. 2d 498.

No. 82-5805. Engelke  v . Sheri ng , Judg e  of  Justi ce  
Cour t , Clar k  Count y , Nevad a . C. A. 9th Cir. Certio-
rari denied.

No. 82-5813. Piska cek  v. Odess a  College  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 683 F. 
2d 1371.

No. 82-5820. Calvi n  v . Ryan  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 692 F. 2d 751.

No. 82-5829. Anton elli  v . Illinoi s  Bell  Telepho ne  
Co. Sup. Ct. Ill. Certiorari denied.

No. 82-5848. Pru nty  v . Depa rtm ent  of  the  Navy . 
C. A. 9th Cir. Certiorari denied. Reported below: 692 F. 
2d 764.

No. 82-5871. Garza  v . Miller , War den . C. A. 7th 
Cir. Certiorari denied. Reported below: 688 F. 2d 480.

No. 81-1972. Porc her , Claim s Adjud ica tor , South  
Caroli na  Emp loym ent  Secur ity  Commi ssi on , et  al . v . 
Brown  et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 660 F. 2d 1001.

Justi ce  White , with whom Justi ce  Powell  and Jus -
tice  Rehnq ui st  join, dissenting.

Every State in the Union maintains an unemployment com-
pensation system which provides partial wage replacement 
for the unemployed. The Federal Government credits em-
ployer contributions to state unemployment programs meet-
ing certain federal requirements against the amount owing 
under the Federal Unemployment Tax Act, 26 U. S. C. 
§3301 et seq. One of the requirements which state plans 
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must meet is that “no person shall be denied [unemployment] 
compensation under . . . State law solely on the basis of 
pregnancy or termination of pregnancy.” 26 U. S. C. 
§3304(a)(12). The Fourth Circuit, in the opinion below, 660 
F. 2d 1001 (1981), held that the South Carolina Unemploy-
ment Compensation System did not meet the requirements of 
§ 3304(a)(12), and upheld a District Court order requiring the 
South Carolina Employment Security Commission (Commis-
sion) to make retroactive payments to claimants that had 
been denied compensation since January 1, 1978. In so do-
ing, the Fourth Circuit decided three issues that merit this 
Court’s attention.

The most important issue now presented for this Court’s 
consideration involves the meaning of § 3304(a)(12). South 
Carolina Code § 41-35-120 (Supp. 1982) provides that a per-
son will not be eligible for unemployment benefits “if the 
Commission finds that he has left voluntarily, without good 
cause, his most recent work.” The Commission has deter-
mined that resignation due to pregnancy or to an illness un-
related to the claimant’s job makes the claimant ineligible 
for unemployment benefits. The Fourth Circuit held that 
§41-35-120, as interpreted, did not satisfy the dictates of 
§3304(a)(12). It said: “Regardless of how the Commission 
treats employees with other disabilities, the mandate of 
[§ 3304(a)(12)] is clear: the Commission cannot deny com-
pensation ‘solely on the basis of pregnancy or termination of 
pregnancy.’” 660 F. 2d, at 1004.

It is by no means clear, however, that §3304(a)(12) does 
not simply provide that pregnancy must be treated like all 
other disabilities—that pregnancy simply cannot be singled 
out for unfavorable treatment. The Department of Labor 
adheres to such an interpretation, and thus disagrees with 
the Fourth Circuit’s interpretation of § 3304(a)(12). The 
Department of Labor is responsible for annually determin-
ing whether state unemployment compensation programs 
meet the requirements set out in federal law. 26 U. S. C.
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§ 3304(c). Moreover, the Department played a role in the 
development of the 1976 legislation that added §3304(a)(12) 
to the Federal Unemployment Tax Act. Unemployment 
Compensation Amendments of 1976, § 312(a), 90 Stat. 2679. 
The Department of Labor has repeatedly certified that South 
Carolina’s program, as well as the programs of eight other ju-
risdictions with provisions similar to that of South Carolina,*  
meet the requirements of § 3304(a)(12). In addition, the Ad-
ministrator of the Department’s Unemployment Insurance 
Service submitted, on the Department’s behalf, a letter to 
the District Court reiterating the Department’s position with 
respect to South Carolina’s program. The Administrator ex-
plained that the South Carolina program was consistent with 
§3304(a)(12) because “‘it does not distinguish between preg-
nant claimants or any other unemployed individuals whose 
separation is determined to be due to illness.’” Brief for 
United States as Amicus Curiae 13 (quoting Administrator’s 
letter).

At the very least then, §3304(a)(12) is the subject of sub-
stantial uncertainty, given the clear and direct conflict be-
tween the Fourth Circuit and the Department of Labor—the 
agency to whom Congress entrusted administration of the 
statute. The conflict the Court now leaves unresolved 
makes it difficult for conscientious administrators of unem-
ployment compensation programs to determine what is re-
quired of them by the Federal Government. The position of 
the unemployment insurance administrators in the eight ju-
risdictions, in addition to South Carolina, that deny benefits 
both to those who resigned because of pregnancy and to those 
who resigned because of some non-job-related illness is 
clearly perplexing. The question presented is of obvious im-
portance to the States; South Carolina is paying additional 
benefits at a rate of almost $1.5 million per year as a result of 

*The District of Columbia, Louisiana, Missouri, Nebraska, New Mexico, 
Oklahoma, West Virginia, and, to a lesser extent, Vermont. Brief for 
United States as Amicus Curiae 18, and n. 21.
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the decision below. See Application for Stay of Enforcement 
of Judgment 1i 7. The question is also surely important to 
large numbers of pregnant women for whom unemployment 
compensation may constitute a substantial portion of their fi-
nancial resources. Apparently the question is one of “sub-
stantial concern” to the Department of Labor as well. Brief 
for United States as Amicus Curiae 7.

The second issue of significance relates to the Eleventh 
Amendment. This Court has held that the Eleventh 
Amendment prevents federal courts from entering judg-
ments that are to be satisfied out of the State’s general reve-
nues, Edelman v. Jordan, 415 U. S. 651 (1974), or out of 
state segregated tax revenues, Kennecott Copper Corp. v. 
State Tax Comm’n, 327 U. S. 573 (1946), and Great Northern 
Life Insurance Co. v. Read, 322 U. S. 47 (1944). In the de-
cision below the Fourth Circuit concluded that it could award 
a judgment against the South Carolina unemployment com-
pensation fund because: (1) the fund is “a special fund admin-
istered separate and apart from all public moneys or funds of 
the State,” (2) the fund consists of employer contributions, 
federal funding, investment income, and other receipts, and 
(3) neither the State nor the Commission is liable for any ex-
cess in obligations on the fund over its resources. 660 F. 2d, 
at 1006. Reliance on these distinctions is certainly question-
able under this Court’s previous cases. The question of 
whether there are some state funds that do not enjoy Elev-
enth Amendment immunity is important, and this case 
presents the Court with an opportunity to address the issue.

The third issue of significance is whether 42 U. S. C. § 1983 
(1976 ed., Supp. IV) provides a cause of action to redress a 
State’s failure to meet the standard set out in § 3304(a) 
(12). In Maine v. Thiboutot, 448 U. S. 1 (1980), the Court 
held that a plaintiff could sue to enforce a federal statute 
under § 1983. In Pennhurst State School and Hospital v. 
Halderman, 451 U. S. 1 (1981), we held that a plaintiff could 
not use § 1983 to enforce provisions of the Developmentally
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Disabled Assistance and Bill of Rights Act of 1975, 42 
U. S. C. §6001 et seq. (1976 ed. and Supp. IV). We ex-
plained that a federal statute may be enforced by a § 1983 suit 
only if Congress has not foreclosed private enforcement of 
that statute in the enactment itself and if the statute created 
enforceable “rights” under §1983. 451 U. S., at 28. In 
Middlesex County Sewerage Authority v. National Sea 
Clammers Assn., 453 U. S. 1 (1981), we reaffirmed our hold-
ing in Pennhurst, supra, refusing to allow a § 1983 suit to en-
force provisions of the Federal Water Pollution Control Act, 
33 U. S. C. § 1251 et seq. (1976 ed. and Supp. V), and the Ma-
rine Protection, Research, and Sanctuaries Act of 1972, 33 
U. S. C. § 1401 et seq. (1976 ed. and Supp. V). Consider-
ation of the difficult and unanswered question of whether the 
Federal Unemployment Tax Act is enforceable by way of 
§ 1983 would provide guidance to the lower federal courts on 
the application of Thibotout, Pennhurst, and Middlesex 
County Sewerage Authority.

I would grant certiorari to consider these issues.
No. 82-490. Davis  v . Good son . Sup. Ct. Ark. Certio-

rari denied. Reported below: 276 Ark. 337, 635 S. W. 2d 
226.

Justi ce  Stevens , concurring.
Because the petition for a writ of certiorari does not affirm-

atively show that a federal question was presented to or de-
cided by the Supreme Court of Arkansas, I believe the Court 
correctly denies the writ.

Justic e  Mars hall , dissenting.
Petitioner was summarily held in contempt for advising his 

client that he had a privilege not to submit to a breath-analy-
sis test. In citing petitioner for contempt, the judge made 
no finding that the advice was given in bad faith. Given the 
absence of such a finding, I would grant certiorari to decide 
whether petitioner’s conviction and sentence for contempt 
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are constitutionally infirm in light of this Court’s decision in 
Maness v. Meyers, 419 U. S. 449 (1975), where we held that 
“an advocate is not subject to the penalty of contempt for ad-
vising his client, in good faith, to assert the Fifth Amend-
ment privilege against self-incrimination in any proceeding 
embracing the power to compel testimony.” Id., at 468. 
See also id., at 472 (Stewart, J., concurring in result); In re 
Watts, 190 U. S. 1, 29 (1903) (“if an attorney acts in good 
faith and in the honest belief that his advice is well founded 
and in the just interests of his client, he cannot be held liable 
for error in judgment”).

No. 82-516. Sout h  Caro lina  et  al . v . Inters tate  
Com mer ce  Commi ssio n  et  al . C. A. 4th Cir. Certiorari 
denied. Just ice  Powell  took no part in the consideration 
or decision of this petition. Reported below: 685 F. 2d 431.

No. 82-788. Jone s  v . Oklah oma . Ct. Crim. App. Okla.;
No. 82-5744. Meeks  v . FLORIDA. Sup. Ct. Fla.; and
No. 82-5789. Park s v. Oklah oma . Ct. Crim. App. 

Okla. Certiorari denied. Reported below: No. 82-788, 648 
P. 2d 1251; No. 82-5744, 418 So. 2d 987; No. 82-5789, 651 P. 
2d 686.

Justi ce  Brenn an  and Justi ce  Mars hal l , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

No. 82-805. Lubb ock  Independ ent  Scho ol  Dist ri ct  
et  al . v. Lubboc k  Civ il  Liber ties  Unio n . C. A. 5th Cir. 
Motions of The Freedom Council, Ad Hoc Group of Students 
and Parents in Lubbock Independent School District, Texas 
Association of School Boards, National Association of Evan-
gelicals et al., Mark 0. Hatfield et al., and National Council 
of Churches of Christ in the United States of America et al. 
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for leave to file briefs as amici curiae granted. Certiorari 
denied. Reported below: 669 F. 2d 1038 and 680 F. 2d 424.

No. 82-822. Fort  Pier ce  Utili ties  Authori ty  et  al . 
v. Federa l  Energ y Regu lato ry  Commi ss ion  et  al . 
C. A. 11th Cir. Motion of Potomac Electric Power Co. for 
leave to file a brief as amicus curiae granted. Certiorari 
denied.

No. 82-829. Alas ka  et  al . v . Bois e Casc ade  et  al . 
C. A. 3d Cir. Certiorari denied. Justi ce  White  took no 
part in the consideration or decision of this petition. Re-
ported below: 685 F. 2d 810.

No. 82-830. Menor a , on  Behalf  of  Menor a , a  Mino r , 
et  al . v. Illinoi s  High  School  Ass n , et  al . C. A. 7th 
Cir. Certiorari denied. Justi ce  Marsh all  and Justi ce  
Blac km un  would grant certiorari. Reported below: 683 F. 
2d 1030.

No. 82-833. Flori da  v . Simps on . Sup. Ct. Fla. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 418 So. 2d 
984.

No. 82-5285. Chap arr o -Almei da  et  al . v . Uni ted  
States . C. A. 5th Cir. Certiorari denied. Justi ce  
Bren nan  and Justi ce  White  would grant certiorari. Re-
ported below: 679 F. 2d 423.

No. 82-5528. Buttru m  v . Georgi a . Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 249 Ga. 652, 293 S. E. 2d 
334.

Justi ce  Brenn an , dissenting.
Adhering to my view that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227 (1976), I would grant certiorari and vacate the 
death sentence in this case.
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Justi ce  Mars hal l , dissenting.
I continue to adhere to my view that the death penalty is 

unconstitutional in all circumstances, and I would vacate peti-
tioner’s death sentence on that basis alone. However, even 
if I accepted the prevailing view that the death penalty can 
constitutionally be imposed under certain conditions, I would 
vacate the death sentence imposed in this case. The trial 
judge permitted a psychologist who had never examined peti-
tioner to make a prediction as to her future dangerousness 
that was based in substantial part on hearsay statements that 
were not in evidence.1 This was the only testimony pre-
sented by the prosecution in the sentencing phase of the trial. 
It is well recognized that predictions of violent behavior are 
generally unreliable even under the best of circumstances.1 2 
In my view, when this general unreliability is compounded by 
the obvious risks inherent in relying on hearsay statements 
that were not made under oath and were not subject to cross- 
examination, and the person making the prediction has never 
even examined the individual in question, the State has “in- 
troduce[d] a level of uncertainty and unreliability into the 
factfinding process that cannot be tolerated in a capital case.” 
Beck v. Alabama, 447 U. S. 625, 643 (1980).

1 The psychologist relied on medical and psychiatric reports that he had 
examined and on out-of-court statements made to him by a guard and by 
one of petitioner’s fellow inmates.

Petitioner was 17 at the time of the offense.
2 See, e. g., Cocozza & Steadman, The Failure of Psychiatric Predictions 

of Dangerousness: Clear and Convincing Evidence, 29 Rutgers L. Rev. 
1084 (1976) (reviewing the studies on this subject); Report of the Task 
Force on the Role of Psychology in the Criminal Justice System, 33 Am. 
Psychologist 1099, 1110 (1978) (“the validity of psychological predictions of 
violent behavior, at least in the sentencing and release situations ... is ex-
tremely poor”).

In People v. Murtishaw, 29 Cal. 3d 733, 631 P. 2d 446 (1981), cert, de-
nied, 455 U. S. 922 (1982), the California Supreme Court concluded that 
predictions of violent conduct are too unreliable to be admissible in capital 
sentencing proceedings absent a showing of exceptional circumstances sup-
porting the prediction. 29 Cal. 3d, at 767-775, 631 P. 2d, at 466-471.
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No. 82-5590. Miller  v . Florid a . Sup. Ct. Fla. Mo-
tion of Florida Public Defenders Association, Inc., for leave 
to file a brief as amicus curiae granted. Certiorari denied. 
Reported below: 415 So. 2d 1262.

Justic e  Brennan , dissenting.
Adhering to my view that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227 (1976), I would grant certiorari and vacate the 
death sentence in this case.

Justic e  Mars ha ll , dissenting.
I continue to adhere to my view that the death penalty is 

unconstitutional under all circumstances. I would therefore 
grant certiorari and vacate the death sentence on this basis 
alone. However, even if I accepted the prevailing view that 
the death penalty can constitutionally be imposed under cer-
tain circumstances, I would grant certiorari in this case to 
consider whether a trial judge may reject a jury’s recommen-
dation of life imprisonment and impose the death sentence 
based in part on a different jury’s recommendation that the 
defendant’s accomplice be sentenced to death.

Petitioner Ernest Lee Miller and his stepbrother, William 
Riley Jent, were indicted for first-degree murder. Follow-
ing trials before the same judge but before separate juries, 
both defendants were found guilty. The trials were followed 
by hearings at which each jury was directed to consider 
“[w]hether sufficient mitigating circumstances exist which 
outweigh the aggravating circumstances found to exist; and 
. . . [biased on these considerations, whether the defendant 
should be sentenced to life imprisonment or death.” Fla. 
Stat. §§ 921.141(2)(b) and (c) (1981). The jury that heard pe-
titioner’s case recommended life imprisonment, but in Jent’s 
case the jury recommended a death sentence.

Under the Florida capital sentencing procedure, the jury’s 
sentencing decision is only advisory; the actual sentence is 
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determined by the trial judge. Here the judge who con-
ducted both trials sentenced both petitioner and his accom-
plice Jent. In the case of Jent, the judge accepted the jury’s 
recommendation and imposed a death sentence.

In the case of petitioner, the judge was faced with a jury 
recommendation of life imprisonment. Under Florida law, a 
sentencing judge can reject such a recommendation only if 
“‘the facts suggesting a sentence of death [are] so clear and 
convincing that virtually no reasonable person could differ.’” 
Proffitt v. FZorida, 428 U. S. 242, 249 (1976), quoting Tedder 
v. State, 322 So. 2d 908, 910 (Fla. 1975). In deciding to im-
pose the death sentence despite the jury’s recommendation, 
the judge relied heavily on the fact that in Jent’s case the 
jury recommended a death sentence:

“The United States Supreme Court has determined 
that if the death penalty is to be imposed by the states, 
the United States Constitution demands that it be im-
posed with regularity, rationality and consistency.

“The jury for the defendant Jent has recommended 
death and this court finds that the weight of the ag-
gravating and mitigating circumstances demand death 
sentences for both defendants. Therefore, if the recom-
mendation of the jury for the defendant Miller were fol-
lowed, that would result in two co-perpetrators who par-
ticipated equally in a crime having disparate sentences. 
It would cause a hollow ring in the Florida halls of justice 
if the sentences in these cases were not to be equalized.” 
Findings in Support of Sentences 6 (citations omitted).

“The goal in the law is regularity or uniformity in 
the application of those available sentences. Now, the 
Court, our Supreme Court in Florida has also said that 
. . . [the fact that] two coperpetrators who participated 
equally in the crime would have [disparate] sentences if 
the jury recommendation were to be accepted has to be a 
strong consideration.” Tr. 16-17.
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In sentencing petitioner to death, the judge expressly re-
lied on the recommendation made by a different jury fol-
lowing the separate trial of a different defendant. There is 
much force to petitioner’s contention that this reliance on the 
recommendation made by Jent’s jury was inconsistent with 
the judge’s constitutional duty to decide whether to impose a 
death sentence on the basis of an “objective consideration of 
the particularized circumstances of the individual offense 
and the individual offender.” Jurek v. Texas, 428 U. S. 
262, 274 (1976) (joint opinion of Stewart, Powell , and Ste -
ven s , JJ.) (emphasis added). See, e. g., Eddings v. Okla-
homa, 455 U. S. 104, 110-112 (1982); Lockett v. Ohio, 438 
U. S. 586, 606 (1978) (plurality opinion); Roberts v. Louisi-
ana, 431 U. S. 633, 637 (1977) (per curiam); Woodson v. 
North Carolina, 428 U. S. 280, 303-304 (1976) (plurality 
opinion of Stewart, Powell , and Stevens , JJ.). Our cases 
make clear that in capital cases “[t]he fundamental respect 
for humanity underlying the Eighth Amendment ... re-
quires consideration of the character and record of the indi-
vidual offender.” Woodson v. North Carolina, supra, 
at 304.

Although it is impossible to determine the precise extent to 
which the recommendation of the jury in Jent’s case per-
suaded the judge to minimize or disregard the differences be-
tween petitioner and Jent,*  it is undeniable that the judge 

*Petitioner had no history of prior criminal activity. In addition, a clini-
cal psychologist testified that petitioner did not have a violent nature, but 
had “basically a dependent personality.” The psychologist testified that 
petitioner had come under the negative influence of Jent but would respond 
positively to the influence of “a stronger person [who] is a favorable, com-
munity oriented individual.” The trial judge gave no weight to this testi-
mony. If the judge who sentenced petitioner had not also sentenced Jent, 
or if the jury had recommended life imprisonment for Jent, the judge may 
well have been willing to take this testimony into account.

The court also declined to admit additional testimony offered by the clini-
cal psychologist regarding petitioner’s capacity for rehabilitation. The 
court’s exclusion of such mitigating evidence may itself have been a viola-
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allowed that recommendation to influence his choice of peti-
tioner’s sentence. There is, at the very least, a substantial 
question whether the judge thereby relied on a constitution-
ally impermissible consideration, for the jury that recom-
mended a death sentence for Jent heard none of the mitigat-
ing evidence presented by petitioner, and petitioner had no 
opportunity to challenge the evidence and arguments pre-
sented by the State in Jent’s trial and sentencing proceeding.

In my view, the trial judge in this case confused his inquiry 
as sentencer with that undertaken by an appellate court in 
determining whether a sentence of death was warranted. 
An appellate court, in the performance of the reviewing func-
tion which this Court has held indispensable to a constitution-
ally acceptable capital punishment scheme, must examine the 
sentences imposed in all capital cases in the jurisdiction in 
order “to ensure that similar results are reached in similar 
cases.” Proffitt v. Florida, supra, at 258 (joint opinion of 
Stewart, Powell , and Stevens , JJ.). See also, e. g., God-
frey v. Georgia, 446 U. S. 420, 433 (1980) (plurality opinion). 
The sentencer has a different role. The sentencer’s duty is 
to determine in the first instance whether a death sentence is 
warranted for a particular defendant. That determination 
can only be made on the basis of the evidence that the judge 
has heard with respect to that defendant, and, under the 
Florida procedure, on the recommendation made by the jury 
that heard that evidence. A capital sentencing determina-
tion cannot properly be made on the basis of evidence pre-
sented in another trial or a recommendation made by another 
jury.

tion of due process. The sentencer may “not be precluded from consider-
ing, as a mitigating factor, any aspect of a defendant’s character or record 
. . . that the defendant proffers as a basis for a sentence less than death.” 
Lockett v. Ohio, 438 U. S. 586, 604 (1978) (plurality opinion) (emphasis in 
original) (footnotes omitted). See Eddings v. Oklahoma, 455 U. S. 104, 
110-112 (1982).
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It is no answer to say that a sentencing judge’s failure to 
consider the recommendations made by juries in other cases 
will make it difficult or impossible to produce a rational pat-
tern of sentences. If this is true, the fault lies in the capi-
tal sentencing scheme itself. The remedy is not to deny 
a defendant the individualized consideration to which he is 
entitled, but to review the sentences that are actually im-
posed and to set aside death sentences in those cases that 
cannot be distinguished from cases in which life sentences 
were imposed.

No. 82-5646. Chass on  v. PONTE ET al . C. A. 1st Cir.; 
and

No. 82-5763. RIVERA V. COOMBE, SUPERINTENDENT, 
Easter n  New  York  Corre cti onal  Faci lit y . C. A. 2d 
Cir. Certiorari denied. Reported below: No. 82-5646, 692 
F. 2d 745; No. 82-5763, 683 F. 2d 697.

Justi ce  Mars hall , with whom Justi ce  Brenn an  joins, 
dissenting.

In Sandstrom v. Montana*  442 U. S. 510 (1979), this Court 
held that a defendant’s right to due process is violated when 
the trial judge, charging the jury on the issue of criminal 
intent, instructs the jury to presume that each person in-
tends the natural consequences of his act. We left open the 
possibility that the impermissible effects of such a jury 
instruction might be "removed” by other instructions that 
are "rhetorically inconsistent with a conclusive or burden-
shifting presumption.” Id.*  at 518-519, n. 7. In each of 
these cases the trial judge gave an instruction concerning in-
tent that was improperly cast in the form of a mandatory pre-
sumption. In each case the Court of Appeals held that the 
improper instruction was cured by other instructions con-
cerning intent, even though the additional instructions were 
not rhetorically inconsistent with the improper charge. I 
would grant certiorari in order to address this misinterpreta-
tion of this Court’s decision in Sandstrom.
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In No. 82-5763, petitioner Edwin Rivera was convicted in 
state court of first-degree manslaughter and misdemeanor 
possession of a weapon. The trial judge’s instruction con-
cerning intent began with the following statement: “I shall 
now define intent for you. A person is presumed to intend 
the natural consequence of his act.” This statement is sub-
stantively identical to the instruction in Sandstrom which we 
held improper because “a reasonable juror could have given 
the presumption conclusive or persuasion-shifting effect.” 
Id., at 519. See id., at 513. Accordingly, on collateral 
review the District Court granted a writ of habeas corpus. 
Rivera v. Coombe, 534 F. Supp. 980 (SDNY 1982).

The decision of the Court of Appeals for the Second Circuit 
reversing the District Court, 683 F. 2d 697 (1982), cannot be 
squared with our holding in Sandstrom. The Court of Ap-
peals’ conclusion that the charge as a whole was proper 
rested on the existence of later statements in the change sug-
gesting that the presumption is permissive, and on boiler-
plate language concerning the State’s burden of proof and the 
jury’s duty to consider all relevant evidence. Conspicuously 
absent from thé lower court’s opinion is the conclusion that 
any of these additional statements were rhetorically in-
consistent with the impermissible mandatory-presumption 
language. The reason is clear: the additional instructions 
reasonably could have been understood by the jury in a 
manner entirely consistent with the improper mandatory 
presumption.1

1 Indeed, the trial judge’s further instructions reinforced the impermissi-
ble presumption:
“Under our law every person is presumed to intend the natural and inev-
itable consequences of his own voluntary acts and unless such acts were 
done under circumstances which would preclude the existence of such in-
tent, the jury has a right to infer from the results produced, the intention 
to effect such result.”
The jury reasonably could have interpreted this instruction as a manda-
tory rebuttable presumption which, like a mandatory conclusive presump-
tion, violates due process. Sandstrom v. Montana, 442 U. S. 510, 519
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The presence of some arguably permissive-presumption 
language in the judge’s charge on intent merely created the 
“possibility that some jurors may have interpreted the chal-
lenged instruction as permissive.” Sandstrom, 442 U. S., at 
519. As in Sandstrom, this possibility did not entitle the 
court to “discount the [other] possibility that [Rivera’s] ju-
rors actually did proceed upon” an impermissible, mandatory 
presumption.* 2 Ibid. Nor were the defective instructions 
cured by the presence of familiar language concerning the 
burden of proof and the duty to consider all evidence. As we 
explained in Sandstrom, general instructions such as these 
are “not rhetorically inconsistent with a conclusive or burden-
shifting presumption.” Id., at 518, n. 7. Because there 
were no rhetorically inconsistent instructions that removed 
the effects of the impermissible mandatory-presumption in-
structions, the charge as a whole was defective and Rivera’s 
conviction cannot stand.3

(1979). Even if the jury interpreted the latter portion of the instruction as 
describing only a permissive presumption it would not be rhetorically incon-
sistent with the earlier defective instructions. See Rivera v. Coombe, 534 F. 
Supp. 980, 991-993 (SDNY 1982). However it was interpreted, this addi-
tional instruction clearly did not remove the impermissible effects of the 
trial judge’s initial instruction concerning intent.

2 For example, the instruction that “ ‘intent may be inferred from all the 
circumstances of the case,’ ” 683 F. 2d 697, 701 (CA2 1982), did not pre-
clude the jury from employing a mandatory presumption to find intent; nor 
is it inconsistent with such a reliance, since it could reasonably have been 
interpreted as permitting the jury to consider circumstantial (as opposed to 
direct) evidence as to Rivera’s acts from which intent is automatically pre-
sumed. Similarly, the instruction that intent is a “‘question of fact,’” 
ibid., is entirely consistent with a mandatory presumption of intent based 
on factual findings as to certain acts.

3 The Court of Appeals found it significant that the jury acquitted Rivera 
of second-degree murder. Id., at 702. However, this in no way pre-
cludes the possibility that some jurors may have employed the mandatory 
presumption to find that Rivera intended to cause serious physical injury, 
an element of the manslaughter conviction. See id., at 704 (Oakes, J., dis-
senting). The Court of Appeals also suggested in passing that Sandstrom 
v. Montana, supra, should be limited to those situations where the only
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For similar reasons, petitioner Chasson’s conviction in No. 
82-5646 must also be vacated. At Chasson’s trial for first- 
degree murder, the state trial court instructed the jury that 
“[w]hen one does an unlawful act he is by law presumed to 
have intended to do it and to have intended its ordinary and 
natural consequences. ...” This instruction is substan-
tively identical to the instruction found impermissible in 
Sandstrom. In this case the trial judge also charged with 
respect to “deliberate premeditation” that the jury must find 
“the prior formation of a purpose to kill.” The District Court 
denied Chasson’s writ of habeas corpus, and the Court of Ap-
peals for the First Circuit affirmed. The Court of Appeals 
held that Sandstrom was not violated because, in light of the 
charge on premeditation, the improper “ ‘instruction by itself 
[did not] so infec[t] the entire trial that the resulting convic-
tion violates due process,’ Cupp v. Naughten, 414 U. S. 141 
(1973); Henderson v. Kibbe, 431 U. S. 145, 154 (1977).”

The Court of Appeals’ interpretation of Sandstrom is 
clearly improper. The additional instruction in this case was 
entirely consistent with the impermissible presumption of in-
tent. Indeed, the jury reasonably could have applied the 
presumption to its finding of premeditation in the belief that 
when one does the unlawful act of killing he is “presumed” to 
have formed the prior purpose to kill. 442 U. S., at 525-526. 
I would grant certiorari to correct the misinterpretation of 
Sandstrom.

Rehearing Denied
No. 82-378. Mand ala y  Sho res  Coop erat ive  Hous ing  

Ass n ., Inc . v . Pierc e , Secreta ry  of  Hous ing  and  
Urb an  Develop ment , et  al ., ante, p. 1036; and

No. 82-5475. Cotton  v . Feder al  Land  Bank  of  Co -
lumb ia  et  al ., ante, p. 1041. Petitions for rehearing 
denied.

defense is intent. 683 F. 2d, at 700. Nothing in Sandstrom supports such 
a narrow reading of that decision.
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No. 82-5512. Chin  v . Nadel  et  al ., ante, p. 1043. Pe-
tition for rehearing denied.

No. 82-117. Nun zia ta  v . Unite d  States , ante, p. 907. 
Motion of petitioner for leave to proceed further herein in 
forma pauperis granted. Petition for rehearing denied.

January  20, 1983
Dismissal Under Rule 53

No. 82-5631. Brown  v . Georg ia . Ct. App. Ga. Cer-
tiorari dismissed under this Court’s Rule 53. Reported 
below: 163 Ga. App. 209, 294 S. E. 2d 305.

Jan ua ry  24, 1983

Affirmed on Appeal
No. 82-857. Busb ee , Govern or  of  Georgi a , et  al . v . 

Smi th , Attor ney  General , et  al . Affirmed on appeal 
from D. C. D. C. Reported below: 549 F. Supp. 494.

Appeals Dismissed
No. 82-646. Yatem an  v . Yateman . Appeal from Ct. 

App. Cal., 1st App. Dist., dismissed for want of substantial 
federal question.

No. 82-943. ROSSON ET AL., T/A DOCTOR’S ANSWERING 
Servi ce  et  al . v . City  of  Manas sas  et  al . Appeal from 
Sup. Ct. Va. dismissed for want of substantial federal ques-
tion. Reported below: 224 Va. 12, 294 S. E. 2d 799.

No. 82-5637. Berry  v . Penns ylva nia . Appeal from 
Sup. Ct. Pa. dismissed for want of substantial federal 
question.

Certiorari Granted—Vacated and Remanded
No. 82-53. Mc Carth y  v . The  Bark  Peking  et  al . 

C. A. 2d Cir. Certiorari granted, judgment vacated, and 
case remanded for further consideration in light of Director, 
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OWCP v. Per ini North River Associates, ante, p. 297. Re-
ported below: 676 F. 2d 42.

No. 82-333. Michi gan  v . Mill er . Ct. App. Mich. Mo-
tion of respondent for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded 
for further consideration in light of United States v. Ross, 
456 U. S. 798 (1982), and New York v. Belton, 453 U. S. 454 
(1981). Reported below: 110 Mich. App. 270, 312 N. W. 2d 
225.

No. 82-815. Ohio  v . Kovac s , dba  B & W Enter pr ise s  
ET AL. C. A. 6th Cir. Certiorari granted, judgment va-
cated, and case remanded to consider the question of moot-
ness. Reported below: 681 F. 2d 454.

No. 82-886. Unite d  States  v . Eagle  Elk . C. A. 8th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and 
case remanded for further consideration in light of Wyrick v. 
Fields, ante, p. 42. Reported below: 682 F. 2d 168.
Miscellaneous Orders

No. A-478. Widger y  v. Uni ted  State s . Application 
for bond, addressed to Justi ce  Bren nan  and referred to 
the Court, denied.

No. D-316. In  re  Disba rment  of  Har ri s . It is or-
dered that H. Reed Harris, of Chicago, Ill., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. 65, Orig. Texas  v . New  Mexic o . Exceptions to the 
Report of the Special Master are set for oral argument in due 
course. [For earlier order herein, see, e. g., ante, p. 940.]

No. 82-65. Brown  et  al . v . Thoms on , Secr eta ry  of  
State  of  Wyom ing , et  al . D. C. Wyo. [Probable juris-
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diction noted, ante, p. 819.] Motion of Peter J. Mulvaney, 
Esquire, to permit Randall T. Cox, Esquire, to present oral 
argument pro hac vice on behalf of appellees granted.

No. 82-185. Bosto n  Firef ighte rs  Unio n , Local  718 
v. Bos ton  Chapt er , NAACP, et  al .;

No. 82-246. Bos ton  Poli ce  Patr olmen ’s  Ass n ., Inc . 
v. Cas tro  et  al .; and

No. 82-259. Beecher  et  al . v . Bosto n Cha pter , 
NAACP, et  AL. C. A. 1st Cir. [Certiorari granted, ante, 
p. 967.] Motion of Thomas R. Kiley, Esquire, to permit 
Thomas A. Barnico, Esquire, to present oral argument pro 
hac vice on behalf of petitioners in No. 82-259 granted. Jus -
tice  Mars hall  took no part in the consideration or decision 
of this motion.

No. 82-905. Soone r  Fede ral  Savin gs  & Loa n  Ass n , 
et  al . v. Oklaho ma  Tax  Commi ssi on  et  al . Appeal from 
Sup. Ct. Okla. The Solicitor General is invited to file a brief 
in this case expressing the views of the United States.

No. 82-5279. Dixs on  v . United  State s ; and
No. 82-5331. Hinton  v . United  States . C. A. 7th 

Cir. [Certiorari granted, ante, p. 1085.] Motions for ap-
pointment of counsel granted, and it is ordered that Donald 
V. Morano, Esquire, of Chicago, Ill., be appointed to serve as 
counsel for petitioners in these cases.

Certiorari Granted
No. 82-15. Oliver  v . United  States . C. A. 6th Cir. 

Certiorari granted. Reported below: 686 F. 2d 356.

No. 82-357. Mic hi gan  v . Clif ford  et  al . Ct. App. 
Mich. Certiorari granted.

No. 82-432. Local  No . 82, Furn itu re  & Pian o  Mov -
in g , Fur nitu re  Stor e  Dri ver s , Helper s , Wareh ouse -
men  & Packer s , et  al . v . Crowle y  et  al . C. A. 1st Cir. 
Certiorari granted. Reported below: 679 F. 2d 978.
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No. 82-485. Keeton  v . Hustler  Mag azi ne , Inc ., et  
al . C. A. 1st Cir. Certiorari granted. Reported below: 
682 F. 2d 33.

No. 82-556. Press -Enter pr ise  Co . v . Super ior  
Cou rt  of  Calif orn ia , Rivers ide  Coun ty . Ct. App. 
Cal., 4th App. Dist. Certiorari granted.

No. 82-849. Unite d  State s  v . Mendo za . C. A. 9th 
Cir. Certiorari granted. Reported below: 672 F. 2d 1320.

No. 82-940. Hish on  v . King  & Spaldi ng . C. A. 11th 
Cir. Motions of Connecticut Women’s Educational and 
Legal Fund, Inc., et al. and Women’s Bar Association of Illi-
nois for leave to file briefs as amici curiae granted. Certio-
rari granted. Reported below: 678 F. 2d 1022.

No. 82-6080. Baref oot  v . Estelle , Dir ector , Texa s  
Depar tment  of  Corr ectio ns . C. A. 5th Cir. Applica-
tion for stay of execution of sentence of death was presented 
to Justi ce  White  and referred to the Court. Treating the 
application as a petition for writ of certiorari before judg-
ment, certiorari granted. The parties are directed to brief 
and argue the question presented by the application, namely, 
the appropriate standard for granting or denying a stay of 
execution pending disposition of an appeal by a federal court 
of appeals by a death-sentenced federal habeas corpus peti-
tioner, and also the issues on the appeal before the United 
States Court of Appeals for the Fifth Circuit. Execution 
and enforcement of the sentence of death set for Tuesday, 
January 25, 1983, is stayed pending the sending down of the 
judgment of this Court.

Certiorari Denied
No. 81-1039. Wiley  N. Jack son  Co . et  al . v . Dire c -

tor , Offi ce  of  Worker s ’ Comp ensa tio n  Pro gr am s , et  
al . C. A. 11th Cir. Certiorari denied. Reported below: 
659 F. 2d 54.
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No. 81-1109. Robe rt  W. Kir k  & Ass oc ia tes , Inc . v . 
Holc omb  et  al . C. A. 11th Cir. Certiorari denied. Re-
ported below: 655 F. 2d 589.

No. 81-2278. Union  Elect ri c  Co . v . City  of  Kirk -
wood , Miss ouri , C. A. 8th Cir. Certiorari denied. Re-
ported below: 671 F. 2d 1173.

No. 82-4. B. F. Diam on d  Cons truc tio n  Co . et  al . 
v. Dir ector , Off ice  of  Worker s ’ Comp ens ati on  Pro -
gram s , U. S. Depar tme nt  of  Labor , et  al . C. A. 11th 
Cir. Certiorari denied. Reported below: 676 F. 2d 547.

No. 82-523. Sanger  Boat s , Inc ., et  al . v . 
Schwa benland . C. A. 9th Cir. Certiorari denied. Re-
ported below: 683 F. 2d 309.

No. 82-527. Hardli ne  Electri c , Inc . v . Intern a -
tion al  Brot her hood  of  Elect ric al  Worker s , Loca l  
1547. C. A. 9th Cir. Certiorari denied. Reported below: 
680 F. 2d 622.

No. 82-557. Hana han  v . Luth er , War den , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 693 F. 
2d 629.

No. 82-566. Zap ata -Hayni e  Corp , et  al . v . War d  et  
al . C. A. 5th Cir. Certiorari denied. Reported below: 
684 F. 2d 1114.

No. 82-605. A.W.I., Inc . v. Ameri can  Insur anc e  Co . 
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
680 F. 2d 1034.

No. 82-624. Hartley  et  al . v . Uni ted  State s . C. A. 
11th Cir. Certiorari denied. Reported below: 678 F. 2d 
961.

No. 82-709. Scarf o  v. Uni ted  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 685 F. 2d 842.
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No. 82-732. Stur man  et  al . v . United  States . C, A. 
11th Cir. Certiorari denied. Reported below: 679 F. 2d 
840.

No. 82-745. Greyh ou nd  Rent -a -Car , Inc . v . City  of  
Pens ac ola  et  al . C. A. 11th Cir. Certiorari denied. 
Reported below: 676 F. 2d 1380.

No. 82-751. Inter nati ona l  Union  of  the  Unit ed  As -
so cia tion  of  Jour ney men  & Appr enti ces  of  the  
Plumb ing  & Pipe fit tin g Indus try  of  the  Unit ed  
States  and  Canada  et  al . v . Nationa l  Labo r  Rela -
tion s  Boar d . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 219 U. S. App. D. C. 32, 675 F. 2d 1257.

No. 82-773. Boar d  of  Publi c  Utili ties  of  Spri ng - 
fie ld , Miss ou ri , dba  City  Utili ties , et  al . v . Bill ’s  
Coal  Co ., Inc ., et  al . C. A. 10th Cir. Certiorari denied. 
Reported below: 682 F. 2d 883.

No. 82-797. Bates  et  al . v . Bruner . C. A. 6th Cir. 
Certiorari denied. Reported below: 684 F. 2d 422.

No. 82-832. Shupp er  v . Comm ittee  on  Chara cter  
and  Fitne ss  of  the  Supr eme  Cour t  of  Sout h  Caro -
lina . Sup. Ct. S. C. Certiorari denied.

No. 82-854. PECHANGA BAND OF MISSION INDIANS V. 
Kac or  Realty , Inc . , et  al . C. A. 9th Cir. Certiorari de-
nied. Reported below: 680 F. 2d 71.

No. 82-856. Scar pelli  v . Fis cell a , Dire ctor  of  De -
par tment  of  Probati on  and  Court  Servi ces . C, A. 7th 
Cir. Certiorari denied. Reported below: 687 F. 2d 1012.

No. 82-868. Record  Wid e  Dist ri butor s , Inc . v . Com -
mi ssi oner  of  Interna l  Revenu e . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 682 F. 2d 204.

No. 82-871. A. H. Robi ns  Co ., Inc . v . Abed  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 693 F. 
2d 847.
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No. 82-875. Iris h  People , Inc . v . Smi th , Attor ney  
Genera l  of  the  United  State s . C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 221 U. S. App. D. C. 406, 
684 F. 2d 928.

No. 82-885. Pantoja  et  al . v . All -Ameri can  Tran s -
port , Inc ., et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 692 F. 2d 759.

No. 82-887. Loca l  Union  No . 680, Milk  Drive rs  & 
Dair y  Employ ees  v . Nove mbr e et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 691 F. 2d 491.

No. 82-895. Mar sha ll  v . Ohio . Ct. App. Ohio, Cuya-
hoga County. Certiorari denied.

No. 82-906. Howar d  v . Minnes ota . Sup. Ct. Minn. 
Certiorari denied. Reported below: 324 N. W. 2d 216.

No. 82-907. Proc tor  v . Nort h  Carol ina . Ct. App. 
N. C. Certiorari denied. Reported below: 58 N. C. App. 
631, 294 S. E. 2d 240.

No. 82-909. Inter nati onal  Rect ifi er  Corp , et  al . v . 
Pfizer , Inc . C. A. 9th Cir. Certiorari denied. Reported 
below: 685 F. 2d 357.

No. 82-911. Harv ey  v . Bar d ; and Harv ey  v . Bard  et  
al . App. Ct. Ill., 1st Dist. Certiorari denied. Reported 
below: 105 Ill. App. 3d 1200, 439 N. E. 2d 1113 (first case); 
106 Ill. App. 3d 1150 (second case).

No. 82-917. Cory , Cont ro ller  of  the  State  of  Cali -
forni a , et  al . v. Olson  et  al . Ct. App. Cal., 2d App. 
Dist. Certiorari denied. Reported below: 134 Cal. App. 3d 
85, 184 Cal. Rptr. 325.

No. 82-919. City  of  Phi lad elph ia  et  al . v . Tacy nec  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
687 F. 2d 793.

No. 82-922. Lutz  v . Ohi o . Ct. App. Ohio, Coshocton 
County. Certiorari denied.
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No. 82-924. Rosen fie ld  et  al . v . New  Engla nd  Mer -
cha nts  Natio nal  Bank . C. A. 11th Cir. Certiorari de-
nied. Reported below: 679 F. 2d 467.

No. 82-932. Uite rwyk  Corp . v . CTI-Conta ine r  Leas -
ing  Corp . C. A. 11th Cir. Certiorari denied. Reported 
below: 685 F. 2d 1284.

No. 82-938. Pauer  v . Ohio . Ct. App. Ohio, Geauga 
County. Certiorari denied.

No. 82-950. Labor de  v . Regents  of  the  Univ ers ity  
of  Calif orn ia . C. A. 9th Cir. Certiorari denied. Re-
ported below: 686 F. 2d 715.

No. 82-988. Du Frie nd  v . Unit ed  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 691 F. 2d 948.

No. 82-989. Mano cc hi o  v . Rho de  Islan d . Sup. Ct. 
R. I. Certiorari denied. Reported below:----- R. I.------ ,
448 A. 2d 761.

No. 82-995. Smit h  v . Lehman , Secreta ry  of  the  
Navy , et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 689 F. 2d 342.

No. 82-997. Weard on , ak a  Aqui la , dba  Herb al  Edu -
ca tio n  Cent er  v . Uni ted  States . C. A. 2d Cir. Certio-
rari denied. Reported below: 714 F. 2d 119.

No. 82-1015. Deri cks on  et  al . v . Unit ed  State s . 
C. A. 6th Cir. Certiorari denied. Reported below: 703 F. 
2d 568.

No. 82-1028. Romo  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 685 F. 2d 1384.

No. 82-1035. Burn s  v . Uni ted  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 683 F. 2d 1056.

No. 82-1055. Win slow  v . Morg an  County  Commi s -
sio ners  et  AL. Ct. App. Colo. Certiorari denied.
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No. 82-5332. Gran ger  v . Magg io , War den , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 680 F. 
2d 1387.

No. 82-5463. Fite  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 679 F. 2d 902.

No. 82-5483. Brake  v . Unit ed  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 688 F. 2d 825.

No. 82-5501. Lopez -Garc ia  v . Uni ted  States . C. A. 
9th Cir. Certiorari denied. Reported below: 683 F. 2d 
1226.

No. 82-5521. Guzman  v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 688 F. 2d 843.

No. 82-5524. Jones  v. Estelle , Dir ector , Texas  De -
par tment  of  Corr ectio ns . C. A. 5th Cir. Certiorari 
denied.

No. 82-5559. Fay ne  v . Mars ha ll . C. A. 6th Cir. 
Certiorari denied. Reported below: 705 F. 2d 453.

No. 82-5571. Le Roy  v . Uni ted  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 687 F. 2d 610.

No. 82-5609. Burns  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 684 F. 2d 1066.

No. 82-5620. Haber ski  v . Maine . Sup. Jud. Ct. Me. 
Certiorari denied. Reported below: 449 A. 2d 373.

No. 82-5621. Torr es  v . Schweik er , Secr eta ry  of  
Health  and  Human  Servi ces . C. A. 3d Cir. Certiorari 
denied. Reported below: 682 F. 2d 109.

No. 82-5629. Rou se  et  al . v . Lewis , Secre tar y  of  
Trans port ati on , et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 697 F. 2d 296.

No. 82-5717. Grave s  v . United  States . C. A. 3d Cir, 
Certiorari denied. Reported below: 692 F. 2d 750.
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No. 82-5781. Thom as  v . Wyri ck , Warden , et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 687 F. 2d 235.

No. 82-5785. Wood s  v . United  States  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 691 F. 2d 499.

No. 82-5786. Robi nso n  v. Unit ed  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 714 F. 2d 116.

No. 82-5787. Pollak  v . Willi am  Marsh  Rice  Univ er -
sity  et  AL. C. A. 5th Cir. Certiorari denied. Reported 
below: 690 F. 2d 903.

No. 82-5794. Anders on  v . Spaldin g , Super in tend -
ent , Wash in gto n  State  Penitenti ary , et  al . C. A. 
9th Cir. Certiorari denied.

No. 82-5795. Tyree  v . Massa chu setts . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 387 Mass. 191, 
439 N. E. 2d 263.

No. 82-5800. Jacks on  v . Oklahom a . Sup. Ct. Okla. 
Certiorari denied.

No. 82-5801. Had di x  v . Ohio  Liquor  Cont ro l  Commi s -
sio n . Sup. Ct. Ohio. Certiorari denied.

No. 82-5803. Fleek  v . Maryla nd . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 52 Md. App. 787.

No. 82-5804. Bennett  v . Tull , Dir ector , Camden  
Coun ty  Boar d  of  Socia l  Servi ces . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 692 F. 2d 747.

No. 82-5807. Larg en  v . Vir gin ia . Sup. Ct. Va. Cer-
tiorari denied.

No. 82-5811. Ory nic z  v . West  Vir gin ia  State  Work -
men ’s Comp ensati on  Comm iss ione r . Sup. Ct. App. 
W. Va. Certiorari denied.
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No. 82-5814. Town send  v . Hood  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 688 F. 2d 835.

No. 82-5817. Routtenberg  v . Alhamb ra  City  Scho ol  
Dis tri ct . Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 82-5819. Cumb er  v . Cherr y  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 688 F. 2d 830.

No. 82-5825. Fin ney  v . Kentucky . Ct. App. Ky. 
Certiorari denied. Reported below: 638 S. W. 2d 709.

No. 82-5832. Browns tein  v . Illin oi s . App. Ct. Ill., 
1st Dist. Certiorari denied. Reported below: 105 Ill. App. 
3d 459, 434 N. E. 2d 505.

No. 82-5841. Reyno lds  v . Illin oi s . App. Ct. Ill., 3d 
Dist. Certiorari denied. Reported below: 105 Ill. App. 3d 
698, 434 N. E. 2d 776.

No. 82-5844. Jon es  v . Georgi a . Sup. Ct. Ga. Certio-
rari denied. Reported below: 250 Ga. 11, 295 S. E. 2d 71.

No. 82-5849. Mc Millan  v . Bullard , Super in tend -
ent , Wagr am  Corr ectio nal  Center . C. A. 4th Cir. 
Certiorari denied. Reported below: 692 F. 2d 752.

No. 82-5851. Mor ro w  v . Gem  City  Savin gs  Assn . Ct. 
App. Ohio, Montgomery County. Certiorari denied.

No. 82-5856. In  re  Neari s . C. A. 1st Cir. Certiorari 
denied.

No. 82-5859. Mart in  v . Penns ylva nia  Unemp loy -
men t  Comp ens atio n  Boa rd  of  Revie w . Pa. Commw. Ct. 
Certiorari denied. Reported below: 66 Pa. Commw. 341, 
444 A. 2d 819.

No. 82-5865. Newcom b  v . New  York  State  Boar d  of  
Paro le . App. Div., Sup. Ct. N. Y., 3d Jud. Dept. Certio-
rari denied. Reported below: 88 App. Div. 2d 1098, 452 
N. Y. S. 2d 912.
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No. 82-5866. Smit h  v . Ohio . Ct. App. Ohio, Summit 
County. Certiorari denied.

No. 82-5870. Jon es  v . Keoh an e , Warden . C. A. 11th 
Cir. Certiorari denied. Reported below: 692 F. 2d 769.

No. 82-5878. DiSilves tro  v . Unit ed  States . C. A. 
2d Cir. Certiorari denied. Reported below: 697 F. 2d 289.

No. 82-5891. Beaso n  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 690 F. 2d 439.

No. 82-5893. Omerni ck  v . Ckrow  et  al . C. A. 7th 
Cir. Certiorari denied.

No. 82-5901. Russel l  v . Uni ted  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 692 F. 2d 766.

No. 82-5907. Pettee  v . Uni ted  State s . C. A. 4th 
Cir. Certiorari denied. Reported below: 691 F. 2d 498.

No. 82-5908. Ray  v . Uni ted  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 688 F. 2d 250.

No. 82-5917. Bays den  v . Depa rtment  of  the  Navy  
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 
688 F. 2d 829.

No. 82-5927. Car r  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 690 F. 2d 678.

No. 81-2362. B. F. Dia mon d  Const ructi on  Co ., Inc ., 
et  al . v. Le Melle  et  al . C. A. 4th Cir. Certiorari de-
nied. Justic e Black mun  would grant certiorari. Re-
ported below: 674 F. 2d 296.

No. 82-314. White , Super inten dent , Mis sour i 
Trai ni ng  Center  for  Men  v . Thom ps on . C. A. 8th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 680 F. 2d 
1173.
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No. 82-603. New  York  v . Sawyer . Ct. App. N. Y. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 57 N. Y. 2d 
12, 438 N. E. 2d 1133.

No. 82-918. Pennsylvan ia  u Lovette  et  al . Sup. 
Ct. Pa. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 498 
Pa. 665, 450 A. 2d 975.

No. 82-455. John  Cuneo , Inc . v . Nati on al  Labo r  
Relations  Boar d  et  al . C. A. D. C. Cir. Certiorari 
denied. Reported below: 220 U. S. App. D. C. 283, 681 F. 
2d 11.

Justi ce  Rehnqui st , with whom Justic e  Powell  joins, 
dissenting.

In affirming the National Labor Relations Board’s decision 
in this case, the Court of Appeals for the District of Columbia 
Circuit held, inter alia, that (1) a bargaining order to the em-
ployer was an appropriate remedy; (2) the bargaining order 
could be retroactively applied from the date the employer 
first denied recognition of the Union; and (3) because of the 
employer’s actions during the strike, what began as an eco-
nomic strike was converted into an unfair labor practices 
strike ab initio, justifying reinstatement of striking employ-
ees irrespective of whether the employer had hired replace-
ments for the Strikers. Rood Sprinkler Fitters Local Union 
No. 669 v. NLRB, 220 U. S. App. D. C. 283, 681 F. 2d 11 
(1982). In my opinion, all three of these holdings raise seri-
ous and important questions which recur with frequency be-
fore the NLRB. Because the NLRB and Court of Appeals, 
in resolving these questions, have charted new courses in 
areas previously mapped out only by this Court, I would 
grant certiorari to review these determinations.

Petitioner, located in Chattanooga, Tenn., manufactures 
and sells fire protection sprinkler systems. On September 
15,1977, representatives of the Road Sprinkler Fitters Local 
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Union No. 669 presented to the Company president, Bob 
Splawn, Union authorization cards signed by 11 of the Com*  
pany’s 14 fabrication shop employees. Splawn refused to rec*  
ognize the Union. On September 21 the 11 employees went 
on strike; the strike continued until November 14, when 7 of 
the strikers made unconditional offers to return to work.

The NLRB determined that the Company committed sev*  
eral unfair labor practices throughout this period in violation 
of §§ 8(a)(1), 8(a)(3), and 8(a)(5) of the National Labor Rela*  
tions Act, as amended, 61 Stat. 140, 29 U. S. C. §§ 158(a)(1), 
(3), and (5). While contested below, these findings of fact 
are not at issue here. First, on two separate days before the 
strike, Company officials interrogated a senior employee, 
Gerald Hall, seeking to ascertain the identities of the employ*  
ees who signed Union authorization cards; at one point Hall 
was threatened with discharge if he did not cooperate, but 
soon thereafter Company officials disclaimed a desire to dis-
charge Hall. Second, the Company created the “impression 
of surveillance” by two actions: prior to the strike, a Com*  
pany supervisor was directed to find out who had signed the 
Union authorization cards; and on two separate days early in 
the strike, Company officials took photographs of picketing 
strikers. Third, after the strike was terminated, the Com*  
pany unnecessarily delayed in reinstating striking employers 
to available positions. Fourth, when the first two striking 
employees were reinstated in February 1978, Splawn told 
them not to talk about the Union on the job. Fifth, in Feb*  
ruary 1978 the Company promulgated a new rule providing 
that an employee would be discharged if late for work three 
times; the new rule was discriminatorily applied against the 
reinstated strikers.

The Bargaining Order. In NLRB v. Gissel Packing Co., 
395 U. S. 575,614 (1969), this Court held that if “at one point 
the union had a majority” and the employer has engaged in 
unfair labor practices 'to undermine majority strength and 
impede the election processes,’’-then the NLRB can consider 
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issuing a “bargaining order.” Such an order requires the 
employer to negotiate with the union, forgoing the normal 
election procedures in which the union must demonstrate its 
majority status. The Court cautioned, however, that this 
remedy was to be used sparingly, in situations where the 
NLRB “finds that the possibility of erasing the effects of past 
practices and of ensuring a fair election (or a fair rerun) 
by the use of traditional remedies, though present, is slight 
and that employee sentiment once expressed through cards 
would, on balance, be better protected by a bargaining 
order.” Id., at 614-615. The Court emphasized that there 
are “less extensive unfair labor practices, which, because of 
their minimal impact on the election machinery, will not sus-
tain a bargaining order.” Id., at 615.

The Court of Appeals’ application of these principles is de-
batable in two respects. First, the court determined the 
seriousness of the Company’s unfair labor practices by focus-
ing on the type of practice committed, rather than the extent 
to which the practices occurred. The Court of Appeals said 
that “[c]ourt and [b]oard cases often have viewed unfair labor 
practices similar to the ones in this case—interrogation, 
threatened discharge, surveillance, discriminatory applica-
tion of work rules—as conduct which supports the issuance of 
a bargaining order.” 220 U. S. App. D. C., at 295, 681 F. 
2d, at 23. Most any “type” of unfair labor practice would 
rise to the level of misconduct contemplated by Gissel if com-
mitted with sufficient frequency; but Gissel contemplated 
that the extent of the practices should be given significant 
weight in determining the seriousness of an unfair labor 
practice.

Second, the court ruled that “‘Gissel does not require a 
finding that no other remedy could suffice, only that the bar-
gaining order better protects employees’ expressed union 
preference.’” 220 U. S. App. D. C., at 296, 681 F. 2d, at 24 
(quoting Amalgamated Clothing Workers v. NLRB, 174 
U. S. App. D. C. 20, 24, 527 F. 2d 803, 807 (1975), cert, de-



ORDERS 1181

1178 Rehn quis t , J., dissenting

nied sub nom. Jimmy-Richard Co. v. NLRB, 426 U. S. 907 
(1976)). The Court spoke plainly in Gissel, however, empha-
sizing that in addition to finding that the employees’ union 
preference would be better protected, before a bargaining 
order is issued it must be determined that “the possibility of 
erasing the effects of past practices and of ensuring a fair 
election (or a fair rerun) by the use of traditional remedies, 
though present, is slight.” 395 U. S., at 614.

The so-called Gissel bargaining order was never intended 
to be used routinely. It is a remedy designed for cases 
where traditional remedies are insufficient. Since in this 
case the bargaining order has been sanctioned without a find-
ing that the special circumstances required by Gissel exist, 
we should determine whether this newly adopted approach is 
a proper one.

Retroactivity of the Bargaining Order. The NLRB and 
the Court of Appeals determined not only that the facts of 
this case supported the issuance of a bargaining order, but 
also that the order should be retroactive from the first time 
the Company refused to recognize the Union. Prior to 1975 
the NLRB did not issue retroactive bargaining orders. See 
Trading Port, Inc., 219 N. L. R. B. 298 (1975). In its deci-
sion below, the Court of Appeals did not purport to accept a 
new policy which uses retroactive orders only. Rather, the 
court said it will approve “the issuance of retroactive bar-
gaining orders where, as here, the union had majority sup-
port within the bargaining unit, the employer refused to bar-
gain with the union, and the employer engaged in serious and 
pervasive unfair labor practices sufficient to justify a bar-
gaining order under Gissel.” 220 U. S. App. D. Ci, at 297, 
681 F. 2d, at 25.

While stated as a limited principle, however, under the 
standard set forth by the Court of Appeals the NLRB will be 
at liberty to make all bargaining orders retroactive. Before 
any bargaining order can issue, all three of the so-called re-
quirements for retroactivity need to be present under GisseL 
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The hurdle which a “retroactive” bargaining order must 
clear is therefore no higher than the hurdle which must be 
cleared by any bargaining order.

Reinstatement of the Striking Employees. It is undis-
puted that the Company did not commit an unfair labor prac-
tice by refusing to recognize the Union in September 1977. 
The Company was free to require the Union to show its ma-
jority status in the bargaining unit by an election. See Lin*  
den Lumber Division v. NLRB, 419 U. S. 301 (1974). In 
fact, the Court of Appeals affirmed the NLRB’s determina-
tion that when the strike began on September 21, 1977, it 
was not in response to unfair labor practices; the employees 
were not “striking for any reason other than to gain recogni-
tion of the Union as their bargaining representative.” 220 
U. S. App. D. C., at 292, 681F. 2d, at 20. Therefore, at the 
inception of their protests, the employees were engaged in an 
“economic strike” and not an “unfair labor practices” strike.

During an “economic strike,” this Court has held that an 
employer has the right to hire replacements for the striking 
employees and “he is not bound to discharge those hired to fill 
the places of strikers, upon the election of the latter to re-
sume their employment, in order to create places for them.” 
NLRB v. MacKay Radio & Telegraph Co., 304 U. S. 333, 
345-346 (1938). Nevertheless, in this case the Court of Ap-
peals affirmed the NLRB’s order requiring the Company to 
rehire the strikers as of the date they offered to return to 
work, irrespective of whether any replacements were filling 
the strikers’ positions.

To reach this result, the NLRB and the Court of Appeals 
relied on Drug Package Co., 228 N. L. R. B. 108 (1977). In 
that case, the NLRB ruled that “when employees strike for 
recognition which should have been granted at the time they 
went on strike and where the employer engaged in contempo-
raneous widespread illegal conduct designed to frustrate the 
statutory scheme, and bargaining in particular, the striking 
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employees are unfair labor practice strikers.” Id., at 112 
(footnote omitted). As applied in this case, the Drug Pack-
age rule seems patently contrary to our cases. First, in light 
of Linden Lumber Division, supra, there is no legal reason 
why recognition of the Union “should have been granted at 
the time [the employees] went on strike." Second, convert-
ing an “economic strike” into an “unfair labor practices” 
strike ab initio because of unfair labor practices committed 
subsequent to the initiation of the strike diminishes the 
rights of replacement workers, as well as the rights of em-
ployers, which this Court established in MacKay Radio, 
supra.

All three of these issues present important questions which 
recur with some frequency in labor disputes. I would grant 
certiorari to review the Court of Appeals’ decision on each 
issue.

No. 82-623. Trea sur e  Isle , Inc . v . Uni ted  States . 
C. A. 11th Cir. Certiorari denied. Justi ce  Whi te  would 
grant certiorari. Reported below: 678 F. 2d 961.

No. 82-702. Metro poli tan  County  Boar d  of  Educ a -
tion  of  Nashvi lle  and  Davids on  Count y , Tennes see , 
et  al . v. Kelley  et  al . C. A. 6th Cir. Certiorari denied. 
Justi ce  Mars hal l  took no part in the consideration or deci-
sion of this petition. Reported below: 687 F. 2d 814.

No. 82-897. Doe  et  al . v . Kelly , Atto rne y  Genera l  
of  Mich igan , et  al . Ct. App. Mich, Certiorari denied« 
Justi ce  Bren na n  would grant certiorari. Reported below: 
106 Mich. App. 169, 307 N. W. 2d 438,

No. 82-5632. Baker  v. Miss ou ri . Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 636 S. W. 2d 902,

Justi ce  Brennan , dissenting.
Adhering to my view that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
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U. S. 153, 227 (1976), I would grant certiorari and vacate the 
death sentence in this case.

Just ice  Mars hall , dissenting.
I continue to adhere to my view that the death penalty is 

unconstitutional in all circumstances, and would grant certio-
rari and vacate petitioner’s death sentence on this basis 
alone. However, even if I accepted the prevailing view that 
the death penalty can constitutionally be imposed under cer-
tain circumstances, I would grant certiorari and vacate the 
death sentence because the Missouri Supreme Court improp-
erly upheld the sentence on the basis of an aggravating cir-
cumstance that had never been considered by the sentencer.

I
Petitioner Robert Baker was convicted of capital murder in 

the Circuit Court of the city of St. Louis. The victim, a po-
lice officer assigned as an undercover agent, was dressed in 
street clothes at the time of the shooting. When his body 
was discovered in the front seat of his unmarked police car, 
his police badge was in his wallet.

At the sentencing stage, the jury was instructed that it 
may impose the death penalty if it found that the murder 
“was committed against a peace officer while engaged in the 
performance of his official duty.”1 The jury was not in-
structed that it also had to find that petitioner knew or should 
have known that the victim was a police officer. The jury 
imposed the sentence of death solely on the basis of this ag-
gravating circumstance.1 2

The Missouri Supreme Court affirmed the conviction and 
the death sentence, with two judges dissenting. 636 S. W.

1 The statutory aggravating circumstance at issue in this case was as fol-
lows: “The capital murder was committed against any peace officer, correc-
tions employee, or fireman while engaged in the performance of his official 
duty.” Mo. Rev. Stat. §565.012.2(8) (Supp. 1982).

2 The existence of at least one statutory aggravating circumstance is nec-
essary to authorize the imposition of the death sentence. §565.012.5.
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2d 902 (1982). The majority held that based on its review of 
the record “[t]he evidence was sufficient for a rational trier of 
fact to find beyond a reasonable doubt that appellant knew 
[the victim] was a police officer. Jackson v. Virginia, 443 
U. S. 307 [(1979)].” Id., at 907. It therefore “decline[d] to 
address the inscrutable question of mens rea.” Ibid., citing 
Morissette v. United States, 342 U. S. 246 (1952); Powell v. 
Texas, 392 U. S. 514 (1968).

II
The Missouri Supreme Court improperly affirmed the 

death sentence on a ground neither presented to nor found by 
the sentencing jury. The jury instruction authorized the im-
position of the death sentence on the basis of a bare finding 
that the victim was a police officer on duty. The jury clearly 
did not base its imposition of the death sentence on a finding 
that petitioner knew or should have known the identity of his 
victim. In affirming the death sentence on the ground that 
there was sufficient evidence for a rational finder to find 
that petitioner had the requisite knowledge, the Missouri 
Supreme Court improperly relied on Jackson v. Virginia, 
443 U. S. 307 (1979), which established a test for reviewing 
findings actually made, to “affirm” a finding that was not 
made.3

“[Fundamental principles of procedural fairness” prohibit 
a reviewing court from affirming a death sentence on the 
basis of an aggravating circumstance not properly found by 
the sentencing jury. Presnell v. Georgia, 439 U. S. 14, 16 

3 In so doing, the Missouri Supreme Court completely usurped the sen-
tencing jury’s function. Moreover, the reviewing court did not itself find 
that petitioner had the requisite knowledge, but simply held that if a jury 
had found that petitioner knew or should have known the identity of the 
victim, that hypothetical finding would be supported by sufficient evi-
dence. As a result, petitioner’s death sentence was imposed without an 
actual finding by any tribunal, least of all the jury that sentenced him, that 
petitioner knew or should have known that the victim was a police officer.
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(1978).4 As Justice Black stated for a unanimous Court in 
Cole v. Arkansas, 333 U. S. 196, 202 (1948), “[t]o conform to 
due process of law, petitioners were entitled to have the var 
lidity of their convictions appraised on consideration of the 
case as it was tried and as the issues were determined in the 
trial court.” We have stated that this principle applies “with 
no less force at the penalty phase of a trial in a capital case 
than [it does] in the guilt-determining phase of any criminal 
trial.” Presnell v. Georgia, supra, at 16.

Moreover, the death sentence in this case may not be up-
held on the ground that it was properly imposed in the ab-
sence of a finding that petitioner knew or should have known 
the identity of his victim. If the Missouri statute does not 
require knowledge as an element of the aggravating circum-
stance charged in this case, its application in this case would 
violate the Constitution.

Petitioner received the death sentence solely because the 
victim of his crime was by chance an undercover police officer 
on duty. If his victim had been a private citizen as his ap-
pearance indicated,5 the death sentence could not have been 
imposed under Missouri law. Nor can the death sentence be 
imposed on other persons who have committed or may com-

4 Missouri law equally forbids the imposition of a death sentence based on 
aggravating circumstances that were not found by the jury. The Missouri 
Supreme Court is authorized to review “(wjhether the evidence supports 
the jury’s or judge’s finding of a statutory aggravating circumstance as 
enumerated in section 565.012.” § 565.014.3(2) (1978) (emphasis added). 
Where the jury has not properly found the existence of a statutory ag-
gravating circumstance, nothing in § 565.014 authorizes the Supreme Court 
to determine de novo whether such a finding should be or could have been 
made.

5 It was “a disputed issue of fact” whether petitioner knew the identity of 
his victim. 636 S. W. 2d 902, 911 (1982) (Seiler, J., dissenting). Peti-
tioner testified at the guilt stage of the trial that he did not know that the 
victim was a police officer, and “(e]ven in his first taped confession (the sec-
ond was suppressed because of the beatings), there is nothing to indicate 
that defendant knew that the victim was a police officer on duty.” Ibid. 
(emphasis added).
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mit similar acts, and whose conduct, and mens rea are in all 
respects identical, but whose victims are private citizens. 
Petitioner has been singled out to receive the death sentence 
because of the “entirely fortuitous circumstance that the vic-
tim, who was dressed in civilian clothes and who to all ap-
pearances was a private citizen, turned out to be, unknown to 
[him], a police officer.” 636 S. W. 2d, at 913 (Seiler, J., 
dissenting).

We have made clear that a State may not authorize the 
imposition of a death sentence on the basis of an arbitrary 
factor. While there is undoubtedly a difference between 
petitioner’s case and cases in which the victims are private 
citizens, not every difference can justify a State’s decision to 
execute a defendant. Instead, a constitutionally acceptable 
death penalty scheme must provide a “principled way to dis-
tinguish this case, in which the death penalty was imposed, 
from the many cases in which it was not.” Godfrey v. Geor-
gia, 446 U. S. 420, 433 (1980) (plurality opinion) (emphasis 
added). See also Proffitt v. Florida, 428 U. S. 242, 258 
(1976) (opinion of Stewart, Powell , and Stevens , JJ.) 
(“similar results ... in similar cases”); Furman v. Georgia, 
408 U. S. 238, 313 (1972) (Whi te , J., concurring) (“meaning-
ful basis for distinguishing the few cases in which it is im-
posed from the many cases in which it is not”) (emphasis 
added).

In my view the imposition of the death sentence based 
solely on the identity of the victim, unknown to the accused, 
would result in the ultimate punishment of death being meted 
out in an unprincipled fashion. The identity of the victim, 
standing alone, has nothing to do with an accused’s blame-
worthiness.6 In this case the State was not required to 
prove a single fact about petitioner indicating that he was any 
more deserving of a death sentence than any defendant con-
victed of murder. Nor is the goal of deterrence rationally 

6Cf. Enmund v. Florida, 458 U. S. 782, 801 (1982) (death penalty must 
be imposed on the basis of “personal responsibility and moral guilt”).
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furthered, since the enhanced penalty for the killing of a po-
lice officer could not deter an individual who is ignorant of the 
identity of his victim.7

For the foregoing reasons, I would grant certiorari and va-
cate the death sentence in this case.

No. 82-5793. Horto n  v . Georgi a . Sup. Ct. Ga.;
No. 82-5834. Blai r  v . Mis sou ri . Sup. Ct. Mo.; and
No. 82-5861. Tri mble  v . Miss ou ri . Sup. Ct. Mo. 

Certiorari denied. Reported below: No. 82-5793, 249 Ga. 
871, 295 S. E. 2d 281; No. 82-5834, 638 S. W. 2d 739; No. 
82-5861, 638 S. W. 2d 726.

7 This view is fully consistent with our decision in Roberts v. Louisiana, 
431 U. S. 633 (1977) (per curiam). In striking down a statute which im-
posed a mandatory death sentence for the killing of a police officer, we ac-
knowledged in Roberts that society has a “special interest in affording pro-
tection to these public servants who regularly must risk their lives in order 
to guard the safety of other persons and property.” Id., at 636 (footnote 
omitted). Given the assumption, which I do not share, that the death pen-
alty is constitutional under certain conditions, this interest may justify the 
State in treating the fact that the defendent knew his victim was a police 
officer as an aggravating circumstance in order to deter such killings, and 
to give effect to a State’s judgment that the intentional killing of police offi-
cers is especially heinous. Yet where the accused had no knowledge that 
his victim was a police officer, he was not “forewarned,” id., at 647 (Rehn -
qui st , J., dissenting), and therefore could not have been deterred by the 
possibility of an enhanced penalty for the killing of a police officer. More-
over, it is irrational to treat as equally reprehensible the premeditated 
murder of a police officer, and the murder of someone who, unbeknownst to 
the accused, turns out to have been a police officer. It is similarly irra-
tional to treat differently two murderers simply because in one case the vic-
tim, unknown to the perpetrator, was a police officer. Although several 
Members of the Court dissented in Roberts v. Louisiana and would have 
upheld Louisiana’s mandatory death penalty statute, the Louisiana statute 
required that the accused have the “specific intent” to kill or seriously in-
jure a police officer. It was in this context that the dissenting opinions 
expressed support for a mandatory death penalty when the killing of a 
peace officer was “intentional,” id., at 642 (Blackmu n , J., dissenting); id., 
at 644, 648 (Rehn quis t , J., dissenting), or “ deliberate J,” id., at 646, 647, 
650; or “premeditated,” id., at 644, 649.
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Justic e  Brenna n  and Just ice  Mars hall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

Rehearing Denied
No. 82-43. Asam  v . Stanley , dba  Pood le  Palac e , et  

al ., ante, p. 859;
No. 82-193. Lampk in -Asam  v . Mia mi Dai ly  News , 

Inc ., dba  The  Miam i News , et  al ., ante, p. 806;
No. 82-445. Mizra hi  v . Unit ed  States , ante, p. 1086;
No. 82-5271. Armstron g  v . Wash in gto n , ante, p. 1089;
No. 82-5352. Willi ams  v . Nort h Caro lina , ante, 

p. 1056;
No. 82-5353. Pinc h  v. Nort h  Caro lina , ante, p. 1056;
No. 82-5476. Cotton  v . Federa l  Land  Bank  of  Co -

lumbi a  et  AL., ante, p. 1041;
No. 82-5534. Whi te  v . Flor id a , ante, p. 1055; and
No. 82-5581. Sellner  v . Prin ce  Georg e ’s Count y , 

Maryla nd , et  al . , ante, p. 1090. Petitions for rehearing 
denied.

No. 79-1853. Dur ha m Distr ibu tors , Inc ., et  al . v . 
Bombar dier  Ltd . et  al ., 449 U. S. 890; and

No. 82-5051. Judd  v . United  States , ante, p. 869. 
Motions for leave to file petitions for rehearing denied.

No. 82-277. Schw imm er , dba  Supe rso nic  Electr on -
ics  Co. v. Son y  Corp ora tio n  of  Amer ic a , ante, p. 1007. 
Motion of petitioner for joint consideration with other cases 
denied. Petition for rehearing denied.

No. 82-5589. Flores  v . IBM Corp ., ante, p. 1092. Peti-
tion for rehearing denied. Justic e  Blac kmu n  took no part 
in the consideration or decision of this petition.
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Janua ry  31, 1983
Dismissal Under Rule 53

No. 82-968. Rebstock  v . Loui sia na . Sup. Ct. La. 
Certiorari dismissed under this Court’s Rule 53. Reported 
below: 418 So. 2d 1306.

Febr uary  9, 1983
Dismissal Under Rule 53

No. 81-2305. Pennzoi l  Co . v . Unit ed  States  Depar t -
ment  of  Energ y  et  al . Temp. Emerg. Ct. App. Certio-
rari dismissed under this Court’s Rule 53. Reported below: 
680 F. 2d 156.

Febr uar y  17, 1983
Dismissal Under Rule 53

No. 82-1139. Ford  Motor  Co . v . Hass on , a  Mino r , by  
AND THROUGH HIS GUARDIAN AD LlTEM, HASSON, ET AL. 
Sup. Ct. Cal. Certiorari dismissed under this Court’s Rule 
53. Reported below: 32 Cal. 3d 388, 650 P. 2d 1171.

Febr uar y  22, 1983
Affirmed for Absence of Quorum

No. 82-287. Arizo na  et  al . v . Ash  Grove  Ceme nt  Co . 
et  al . C. A. 9th Cir. Four Members of the Court have 
disqualified themselves in this case. Because of this absence 
of a quorum, 28 U. S. C. § 1, and since a majority of the quali-
fied Justices are of the opinion that the case cannot be heard 
and determined at the next Term of Court, the judgment and 
order are affirmed under 28 U. S. C. § 2109, which provides 
that under these circumstances “the court shall enter its 
order affirming the judgment of the court from which the 
case was brought for review with the same effect as upon af-
firmance by an equally divided court.” Reported below: 673 
F. 2d 1020.
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No. 82-675. Ari zona  et  al . v . United  States  Dis tri ct  
Court  for  the  Distr ict  of  Ariz ona  (Kais er  Cement  & 
Gyps um  Corp , et  al ., Real  Par ties  in  Interes t ). C. A. 
9th Cir. Four Members of the Court have disqualified them-
selves in this case. Because of this absence of a quorum, 28 
U. S. C. § 1, and since a majority of the qualified Justices are 
of the opinion that the case cannot be heard and determined 
at the next Term of Court, the judgment and order are af-
firmed under 28 U. S. C. §2109, which provides that under 
these circumstances “the court shall enter its order affirming 
the judgment of the court from which the case was brought 
for review with the same effect as upon affirmance by an 
equally divided court.” Reported below: 688 F. 2d 1297.

Appeals Dismissed
No. 82-677. Phil lips  Cran e  & Rigg ing  of  San  Anto -

nio , Inc ., et  al . v . Shaw  et  al . Appeal from Sup. Ct. 
Tex. dismissed for want of substantial federal question. 
Justic e  Steve ns  would note probable jurisdiction and set 
case for oral argument. Reported below: 636 S. W. 2d 186.

No. 82-835. Thomp son  et  al . v . Peoples  Liber ty  
Bank . Appeal from Ct. App. Ky. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 82-891. Phoenix  Unio n  High  Schoo l  Dis tri ct  
et  al . v. United  States . Appeal from C. A. 9th Cir. 
dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certio-
rari, certiorari denied. Reported below: 681 F. 2d 1235.

No. 82-1037. Tro st  v . Super ior  Court  of  Califo rni a , 
Los Ang eles  Coun ty  (Rothber g , Real  Par ty  in  Inter -
est ). Appeal from Ct. App. Cal., 2d App. Dist., dismissed 
for want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for writ of certiorari, certiorari 
denied.
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No. 82-1019. Quali ty  Health  Servi ce , Inc ., et  al . v . 
Joh nsto n , Chai rma n , Industr ial  Com mi ssi on  of  Ohio , 
et  al . Appeal from Ct. App. Ohio, Franklin County, dis-
missed for want of substantial federal question.

No. 82-1027. Golden  Rai n  Foundati on  of  Laguna  
Hills  v . Laguna  Publi shi ng  Co . Appeal from Ct. App. 
Cal., 4th App. Dist., dismissed for want of substantial federal 
question. Reported below: 131 Cal. App. 3d 816, 182 Cal. 
Rptr. 813.

No. 82-1053. Haas , Person al  Represen tativ e of  
the  Esta te  of  Cata ldi , et  al . v . Uni ted  Technolog ies  
Corp . Appeal from Sup. Ct. Del. dismissed for want of sub-
stantial federal question. Reported below: 450 A. 2d 1173.

No. 82-1100. Glusm an  et  al . v . Nevada  et  al . Ap-
peal from Sup. Ct. Nev. dismissed for want of substantial 
federal question. Reported below: 98 Nev. 412, 651 P. 2d 
639.
Certiorari Granted—Vacated and Remanded

No. 80-2200. Wyr ick , Ward en  v . Will iam s . Sup. Ct. 
Mo. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and 
case remanded for further consideration in light of Missouri 
v. Hunter, ante, p. 359.

No. 81-625. Miss our i v . Hag ga rd ; Mis sou ri  v . Col -
lin s ; Miss our i v . Helton ; Mis sou ri  v . Sin clai r ; Mis -
sour i v. Crews ; Miss our i v . Tuns tall ; Mis sou ri  v . 
Crews ; Miss our i v . Lowery ; Miss our i v . Willi ams ; Mis -
sour i v. Kendr ick ; Miss our i v . Willia ms ; Miss ouri  v . 
Cou ns elman ; Miss our i v . Whi te ; Miss our i v . Payne ; 
Misso uri  v . Greer ; Misso uri  v . Brown ; Miss ouri  v . 
Marti n ; Miss our i v . Greer ; Mis sou ri  v . Hawk ins ; Mis -
sour i v. Fletc her ; Miss our i v . Gaski n ; and Miss ouri  
v. Penni ngton . Sup. Ct. Mo. Motions of respondents 
Donnie L. Collins, Eddie Greer, Harold Hawkins, Jackie 
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Martin, Terry Gene Crews, Hanford Gaskin, Marlon Payne, 
Willie Tunstall, Michael White, Robert Lee Haggard, Tim-
othy Crews, Tommy Bryant Kendrick, William Brown, 
Johnny Williams, Rollan Anthony Williams, Randy Sinclair, 
Donald Greer, Robert Lowery, Carl Fletcher, Edward H. 
Pennington, Jr., and Wallace D. Counselman, Jr., for leave 
to proceed in forma pauperis granted. Certiorari granted, 
judgments vacated, and cases remanded for further consider-
ation in light of Missouri v. Hunter, ante, p. 359. Reported 
below: 619 S. W. 2d 44 (1st case); 619 S. W. 2d 66 (2d case); 
619 S. W. 2d 69 (3d case); 619 S. W. 2d 73 (4th case); 619 
S. W. 2d 78 (5th case); 619 S. W. 2d 71 (6th case); 619 S. W. 
2d 76 (7th case); 619 S. W. 2d 77 (8th case); 619 S. W. 2d 63 
(9th case); 619 S. W. 2d 61 (10th case); 619 S. W. 2d 82 (11th 
case); 619 S. W. 2d 72 (12th case); 619 S. W. 2d 79 (13th case); 
619 S. W. 2d 75 (14th case); 619 S. W. 2d 65 (15th case); 619 
S. W. 2d 68 (16th case); 619 S. W. 2d 80 (17th case); 619 S. W. 
2d 62 (18th case); 619 S. W. 2d 64 (19th case); 619 S. W. 2d 57 
(20th case); 618 S. W. 2d 620 (21st case); 618 S. W. 2d 614 (22d 
case).

No. 81-2117. Miss our i v . Kane ; Miss our i v . Thomp -
son ; and Miss our i v . Arnold . Sup. Ct. Mo. Motion of re-
spondents for leave to proceed in forma pauperis and certio-
rari granted. Judgments vacated and cases remanded for 
further consideration in light of Missouri v. Hunter, ante, 
p. 359. Reported below: 629 S. W. 2d 372 (first case); 629 
S. W. 2d 369 (second case); 628 S. W. 2d 665 (third case).

No. 82-3. Joi nt  Counc il  of  Teams ters  No . 42 et  al . 
v. Nationa l  Labo r  Relation s  Boar d  et  al . C. A. 9th 
Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Shepard v. 
NLRB, ante, p. 344. Reported below: 702 F. 2d 168.

No. 82-272. Miss our i v . Mc Kinney . Ct. App. Mo., 
Western Dist. Motion of respondent for leave to proceed in 
forma pauperis and certiorari granted. Judgment vacated 



1194 OCTOBER TERM, 1982

February 22, 1983 459 U. S.

and case remanded for further consideration in light of Mis-
souri v. Hunter, ante, p. 359. Reported below: 633 S. W. 2d 
164.
Vacated and Remanded After Certiorari Granted

No. 80-1640. Unit ed  States  Nucle ar  Regu lato ry  
Com mi ssi on  et  al . v . Shol ly  et  al .; and

No. 80-1656. Metrop olitan  Edis on  Co . et  al . v . Peo -
ple  Again st  Nuclea r  Energy  et  al . C. A. D. C. Cir. 
[Certiorari granted, 451 U. S. 1016.] Judgment vacated and 
cases remanded to consider the question of mootness and, 
should the cases not be moot, for further consideration in 
light of Pub. L. 97-415.
Miscellaneous Orders

No. A-654. Kavan agh  v . Cove n . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Application for stay, addressed to 
Justi ce  Rehnquist  and referred to the Court, denied.

No. A-660. Cintolo  v. Unit ed  States  et  al . D. C. 
Mass. Application for stay, addressed to Justi ce  Stevens  
and referred to the Court, denied.

No. D-299. In  re  Disba rment  of  Olkon . Disbarment 
entered. [For earlier order herein, see ante, p. 985.]

No. D-305. In  re  Disb arm ent  of  Wood . Gary M. 
Wood, of Surfside Beach, S. C., having requested to resign 
as a member of the Bar of this Court, it is ordered that his 
name be stricken from the roll of attorneys admitted to prac-
tice before the Bar of this Court. The rule to show cause, 
heretofore issued on December 13, 1982 [ante, p. 1083], is 
hereby discharged.

No. D-307. In  re  Disba rment  of  Gary . Disbarment 
entered. [For earlier order herein, see ante, p. 1140.]

No. 81-430. Illin ois  v . Gates  et  ux . Sup. Ct. Ill. 
[Certiorari granted, 454 U. S. 1140.] Motion of the Solicitor 
General for leave to participate in oral argument as amicus 
curiae, for divided argument, and for additional time for oral 
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argument granted, and 15 additional minutes allotted for that 
purpose. Respondents also allotted an additional 15 minutes 
for oral argument. Motion of Florida for leave to participate 
in oral argument as amicus curiae and for additional time for 
argument denied. Motion of respondents for divided argu-
ment to permit American Bar Association to present oral ar-
gument as amicus curiae denied. Justi ce  Brenn an  and 
Justic e  Stevens  would grant this motion.

No. 81-1180. Dic ker son , Dir ector , Bureau  of  Alco -
ho l , Toba cco  and  Firea rm s  v . New  Banner  Inst itute , 
Inc . C. A. 4th Cir. [Certiorari granted, 455 U. S. 1015.] 
Motion of the Solicitor General for leave to file a second sup-
plemental brief after argument granted.

No. 81-1717. Ameri can  Bank  & Trust  Co . et  al . v . 
Dallas  Count y  et  al .; Bank  of  Texas  et  al . v . Chi lds  
et  al .; and Wynnewood  Bank  & Trust  et  al . v . Chi lds  
et  al . Ct. App. Tex., 5th Sup. Jud. Dist. [Certiorari 
granted, ante, p. 966.] Motion of Texas Association of Ap-
praisal Districts et al. for leave to file a brief as amici curiae 
granted. Justi ce  O’Con no r  took no part in the consider-
ation or decision of this motion.

No. 81-1985. Edwar d  J. De Barto lo  Corp . v . Na -
tion al  Labo r  Relations  Boar d  et  al . C. A. 4th Cir. 
[Certiorari granted, ante, p. 904.] Motion of respondent 
Florida Gulf Coast Building Trades Council, AFL-CIO, for 
leave to file motion for divided argument out of time denied.

No. 81-2257. Bill  Johnson ’s Restau rants , Inc . v . 
Natio nal  Labo r  Relat ion s Board . C. A. 9th Cir. 
[Certiorari granted, ante, p. 942.] Motion of American Fed-
eration of Labor and Congress of Industrial Organizations for 
leave to file a brief as amicus curiae granted.

No. 81-2386. Del Costello  v . Intern atio na l  Bro th -
erh ood  of  Teams ters  et  al . C. A. 4th Cir. [Certiorari 
granted, ante, p. 1034]; and

No. 81-2408. United  Steelworkers  of  Ameri ca , 
AFL-CIO-CLC, et  al . v. Flower s  et  al . C. A. 2d Cir.
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[Certiorari granted, ante, p. 1034.] Motion of Teamsters for 
a Democratic Union for leave to file a brief as amicus curiae 
in No. 81-2386 granted. Motion of petitioners for divided 
argument granted, and divided argument on behalf of re-
spondents granted. Motion of respondents in No. 81-2408 
for divided argument and for additional time for oral argu-
ment denied. Motion of respondents in No. 81-2386 for di-
vided argument denied.

No. 82-34. Ameri can  Paper  Inst itute , Inc . v . Amer i-
can  Electr ic  Power  Servi ce  Corp , et  al .; and

No. 82-226. Feder al  Ener gy  Regu lato ry  Commi s -
si on  v. Ameri can  Elect ri c  Power  Serv ic e  Corp , et  al . 
C. A. D. C. Cir. [Certiorari granted, ante, p. 904.] Motion 
of Edison Electric Institute for leave to file a brief as amicus 
curiae granted.

No. 82-168. Nationa l  Labo r  Relat ion s Boar d  v . 
Trans por tation  Manag emen t  Corp . C. A. 1st Cir. 
[Certiorari granted, ante, p. 1014.] Motion of New England 
Legal Foundation et al. for leave to file a brief as amici cu-
riae granted.

No. 82-185. Bosto n  Fir efig hter s  Union , Local  718 
v. Bosto n  Chapt er , NAACP, et  al .;

No. 82-246. Bosto n  Polic e  Patro lmen ’s  Ass n ., Inc . 
v. Cas tro  et  al .; and

No. 82-259. Beecher  et  al . v . Boston  Cha pter , 
NAACP, et  al . C. A. 1st Cir. [Certiorari granted, ante, 
p. 967.] Motion of National Education Association for leave 
to file a brief as amicus curiae granted. Justi ce  Mar -
sha ll  took no part in the consideration or decision of this 
motion.

No. 82-195. Mueller  et  al . v . Allen  et  al . C. A. 
8th Cir. [Certiorari granted, ante, p. 820.] Motions for 
leave to file briefs as amici curiae by the following were 
granted: Citizens for Educational Freedom, Catholic League 
for Religious and Civil Rights, United States Catholic Con- 
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ference, Parents Rights, Inc., Council for American Private 
Education et al., and National Jewish Commission on Law 
and Public Affairs.

No. 82-242. Gors uch , Admin istr ator , Envir onmen -
tal  Prote cti on  Agency  v . Sierr a  Club  et  al . C. A. 
D. C. Cir. [Certiorari granted, ante, p. 942.] Motion of re-
spondents for leave to file motion for divided argument out of 
time denied.

No. 82-331. New  Mexic o  et  al . v . Mesca lero  Apac he  
Trib e . C. A. 10th Cir. [Certiorari granted, ante, p. 1014.] 
Motion of the Solicitor General for leave to participate in 
oral argument as amicus curiae and for divided argument 
granted.

No. 82-354. Motor  Vehic le  Manuf actur ers  Asso ci -
atio n  of  the  United  States , Inc ., et  al . v . State  Farm  
Mutual  Automob ile  Ins ur an ce  Co . et  al .;

No. 82-355. Con sum er  Alert  et  al . v . State  Farm  
Mutua l  Automob ile  Ins ur an ce  Co . et  al .; and

No. 82-398. Uni ted  States  Depa rtm ent  of  Trans -
por tation  et  al . v. State  Farm  Mutu al  Automobi le  
Ins ur an ce  Co . et  al . C. A. D. C. Cir. [Certiorari 
granted, ante, p. 987.] Motion of respondents for divided ar-
gument denied. Motion of the Solicitor General for divided 
argument granted. Motion of petitioners in No. 82-355 for 
divided argument denied.

No. 82-438. Nationa l  Labo r  Relation s Boar d v . 
Behri ng  Intern ationa l , Inc . C. A. 3d Cir. Motion of 
respondent to expedite consideration of the petition for writ 
of certiorari and other relief denied.

No. 82-799. Burea u  of  Alco hol , Toba cco  and  Fir e -
arm s v. Federal  Labo r  Relations  Auth or ity  et  al . 
C. A. 9th Cir. [Certiorari granted, ante, p. 1145.] Motion 
of the parties to dispense with printing the joint appendix 
granted.
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No. 82-401. Ric e , Direc tor , Depar tment  of  Alco -
holi c Beverag e Contr ol  of  Cali forn ia  v . Rehner . 
C. A. 9th Cir. [Certiorari granted, ante, p. 966.] Motion of 
the Solicitor General for leave to participate in oral argument 
as amicus curiae and for divided argument granted.

No. 82-599. Comm is si oner  of  Intern al  Revenue  v . 
Engl e  et  ux . C. A. 7th Cir. [Certiorari granted, ante, 
p. 1102.] Motion of the parties to dispense with printing the 
joint appendix granted.

No. 82-1166. Zurn  Indu stri es , Inc . v . Nation al  
Labor  Relatio ns  Board . C. A. 9th Cir. Motion of peti-
tioner to expedite briefing denied.

No. 82-5576. Pic ket t  et  al . v . Brown  et  al . Sup. Ct. 
Tenn. [Probable jurisdiction noted, ante, p. 1068.] Motion 
of Children’s Defense Fund et al. for leave to file a brief as 
amici curiae granted.

No. 82-6057. In  re  West ; and
No. 82-6079. In  re  Tanner . Petitions for writs of ha-

beas corpus denied.
No. 82-5806. In  re  DeJarn ette ; and
No. 82-5919. In  re  Far ac i . Petitions for writs of man-

damus denied.

No. 82-1242. In  re  Keene  Corp , et  al . Motion of pe-
titioners to expedite consideration of the petition for writ of 
prohibition and/or mandamus denied. Petition for writ of 
prohibition and/or mandamus denied.

No. 82-5880. In  re  Hanson . Petition for writ of prohi-
bition and/or mandamus denied.

Probable Jurisdiction Noted
No. 82-729. Regan , Secreta ry  of  the  Treas ur y , et  

al . v. Time , Inc . Appeal from D. C. S. D. N. Y. Probable 
jurisdiction noted. Reported below: 539 F. Supp. 1371.
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No. 82-975. Member s of  the  City  Counc il  of  the  
City  of  Los  Ange les  et  al . v . Tax pay ers  fo r  Vinc ent  
et  AL. Appeal from C. A. 9th Cir. Probable jurisdiction 
noted. Reported below: 682 F. 2d 847.

No. 82-1066. United  States  v . Ptasy nsk i et  al . Ap-
peal from D. C. Wyo. Probable jurisdiction noted. Re-
ported below: 550 F. Supp. 549.
Certiorari Granted

No. 82-687. Unit ed  States  v . Arth ur  Young  & Co. 
ET al . C. A. 2d Cir. Certiorari granted. Reported 
below: 677 F. 2d 211.

No. 82-792. Grove  City  College  et  al . v . Bell , Sec -
reta ry  of  Edu ca tio n , et  al . C. A. 3d Cir. Certiorari 
granted. Reported below: 687 F. 2d 684.

No. 82-825. Equal  Emplo yme nt  Opportu nit y  Com -
mis sion  v. Shell  Oil  Co . C. A. Sth Cir. Certiorari 
granted. Reported below: 676 F. 2d 322 and 689 F. 2d 757.

No. 82-862. Conso lida ted  Rail  Corpo rati on  v . Le - 
Stran ge . C. A. 3d Cir. Certiorari granted. Reported 
below: 687 F. 2d 767.

No. 82-1041. Dic kman  et  al . v . Commi ssio ner  of  In -
ternal  Reven ue . C. A. 11th Cir. Certiorari granted. 
Reported below: 690 F. 2d 812.

No. 82-1047. United  States  v . One  Ass ortm ent  of  89 
Fire arm s . C. A. 4th Cir. Certiorari granted. Reported 
below: 685 F. 2d 913.

No. 82-660. Unite d  States  v . Cro nic . C. A. 10th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 675 F. 2d 1126.

No. 82-1135. Estelle , Dir ector , Texa s  Depar tme nt  
of  Corr ect ions  v . Wig gi ns . C. A. 5th Cir. Motion of re-
spondent for leave to proceed in forma pauperis and certio-
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rari granted. Reported below: 681 F. 2d 266 and 691 F. 2d 
213.

No. 82-874. Schweik er , Secr etar y  of  Health  and  
Human  Serv ic es  v . Edwa rd s . C. A. 9th Cir. Motion of 
respondent for leave to proceed in forma pauperis and cer-
tiorari granted.

No. 82-5298. Segur a  et  al . v . United  States . C. A. 
2d Cir. Motion of petitioners for leave to proceed in forma 
pauperis granted. Certiorari granted limited to Question 1 
presented by the petition. Reported below: 697 F. 2d 300.

No. 82-5466. Welsh  v . Wis cons in . Sup. Ct. Wis. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 108 Wis. 2d 319, 
321 N. W. 2d 245.

Certiorari Denied. (See also Nos. 82-835, 82-891, and 
82-1037, supra.)

No. 81-6661. Moss v. Ohio . Sup. Ct. Ohio. Certiorari 
denied. Reported below: 69 Ohio St. 2d 515, 433 N. E. 2d 
181.

No. 82-418. GAIU Local  13-B, Grap hic  Arts  Inter -
na tion al  Union  v . Natio nal  Labo r  Relatio ns  Board . 
C. A. 2d Cir. Certiorari denied. Reported below: 682 F. 
2d 304.

No. 82-495. Crown  Zellerb ach  Corp . v . Aron sen . 
C. A. 9th Cir. Certiorari denied. Reported below: 662 F. 
2d 584.

No. 82-575. Ameri can  Posta l  Work ers  Unio n , 
AFL-CIO v. Unite d States  Post al  Serv ic e et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 682 F. 
2d 1280.

No. 82-598. Smit h  v . Unit ed  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 692 F. 2d 658.
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No. 82-612. Wrac sar ic ht  et  al . v . United  States  et  
al . C. A. 9th Cir. Certiorari denied. Reported below: 
685 F. 2d 450.

No. 82-633. Leic htlin g  v . Uni ted  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 684 F. 2d 553.

No. 82-662. Middlesex  Coun ty  Utilities  Authori ty  
v. City  of  New  Bruns wick  et  al .; and

No. 82-703. Boro ug h  of  Mill town  v . City  of  New  
Bru ns wick  et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 686 F. 2d 120.

No. 82-681. Hor ton  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 676 F. 2d 1165.

No. 82-696. A. S. Horner , Inc . v . Natio nal  Labo r  
Relations  Board . C. A. 10th Cir. Certiorari denied.

No. 82-706. Tillm an  v . Arkans as . Sup. Ct. Ark. 
Certiorari denied. Reported below: 275 Ark. 275, 630 S. W. 
2d 5.

No. 82-720. Ashc rof t  et  al . v . Unite d  States  De -
par tment  of  the  Interior  et  al . C. A. 9th Cir. Certio-
rari denied. Reported below: 679 F. 2d 196.

No. 82-725. Gilbo e  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 684 F. 2d 235.

No. 82-741. Intern atio na l  Associ ation  of  Mach in -
ist s  & Aerosp ace  Work ers , AFL-CIO v. Lubbers , Gen -
era l  Coun sel  of  the  Nationa l  Labo r  Relatio ns  
Board , et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 681 F. 2d 598.

No. 82-749. Barab an  v . Unit ed  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 665 F. 2d 352.

No. 82-756. Estate  of  Froc k  et  al . v . United  States  
Railr oad  Retirem ent  Boar d . C. A. 7th Cir. Certiorari 
denied. Reported below: 685 F. 2d 1041.
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No. 82-759. Kawas aki  Motor s Corp . v . Natio nal  
Labor  Relatio ns  Board . C. A. 9th Cir. Certiorari de-
nied. Reported below: 691 F. 2d 507.

No. 82-771. Union  Oil  Compa ny  of  Califo rnia  et  al . 
v. Unite d States  Depa rtment  of  Energ y et  al . 
Temp. Emerg. Ct. App. Certiorari denied. Reported 
below: 688 F. 2d 797.

No. 82-772. Hubb ard  Broadc asti ng , Inc . v . Federa l  
Commun ica tions  Commi ssi on  et  al . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 684 F. 2d 594.

No. 82-784. Jones  v . Bir dsong  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 679 F. 2d 24.

No. 82-785. Fort  Belkn ap  Ind ian  Commu nity  et  al . 
v. Unit ed  States . Ct. Cl. Certiorari denied. Reported 
below: 231 Ct. Cl. 871.

No. 82-793. Hud son  v , Huds on . Ct. App. Ind. Cer-
tiorari denied. Reported below: 434 N. E. 2d 107.

No. 82-798. Coletta  et  al . v . Unit ed  States . C. A. 
9th Cir. Certiorari denied. Reported below: 682 F. 2d 820.

No. 82-800. Wooten , as  Father  and  Next  Frie nd  of  
Woot en  v . Ameri can  Moto ri sts  Insu ran ce  Co . C. A. 
11th Cir. Certiorari denied. Reported below: 681 F. 2d 
712.

No. 82-817. Carm ic hael  et  al . v . Unit ed  States . 
C. A. 4th Cir. Certiorari denied. Reported below: 685 F. 
2d 903.

No. 82-821. Str oh  v . Wash ing ton  State  Bar  Ass n . 
Sup. Ct. Wash. Certiorari denied. Reported below: 97 
Wash. 2d 289, 644 P. 2d 1161.

No. 82-839. Amer ic ana  Healthca re  Corp , et  al . v . 
Schwei ker , Secreta ry  of  Heal th  and  Human  Serv -
ices , et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 688 F. 2d 1072.
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No. 82-843. Wheeli ng -Pitts bur gh  Steel  Corp . v . 
Donov an , Secreta ry  of  Labor . C. A. 3d Cir. Certio-
rari denied. Reported below: 688 F. 2d 828.

No. 82-850. Gordo n  v . Terry  et  al . C. A. 11th Cir. 
Certiorari denied. Reported below: 684 F. 2d 736.

No. 82-863. Hasti ngs , United  State s  Dis tric t  
Judg e  v . Unit ed  States  et  al . C. A. 11th Cir. Certio-
rari denied. Reported below: 681 F. 2d 706.

No. 82-864. Imhoff  et  al . v . Comm iss ion er  of  Inter -
nal  Revenue . C. A. 3d Cir. Certiorari denied. Re-
ported below: 691 F. 2d 491.

No. 82-867. Faith  Center , Inc . v . Federa l  Comm uni -
ca tion s  Comm issio n . C. A. D. C. Cir. Certiorari denied. 
Reported below: 220 U. S. App. D. C. 84, 679 F. 2d 261.

No. 82-872. Legner  v . Union  Paci fi c  Rail roa d  Co . 
C. A. 9th Cir. Certiorari denied. Reported below: 679 F. 
2d 899.

No. 82-883. Michi gan  v . Gallagher . Ct. App. Mich. 
Certiorari denied. Reported below: 116 Mich. App. 283, 323 
N. W. 2d 366.

No. 82-888. Hart  v . Univ ers ity  of  Texa s  at  Hous -
ton  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 685 F. 2d 1384.

No. 82-890. City  of  New  Orlea ns  et  al . v . Mar tin . 
C. A. 5th Cir. Certiorari denied. Reported below: 678 F. 
2d 1321.

No. 82-892. Hani gan  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 681 F. 2d 1127.

No. 82-903. EMI Ltd . v . Bennett  et  al . C. A. 9th 
Cir. Certiorari before judgment denied.

No. 82-908. Redhea d , Co -Executr ix  of  the  Estat e  
of  Redhead , et  al . v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 686 F. 2d 178.
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No. 82-915. Donn ell  et  al . v . Unit ed  States  et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 220 
U. S. App. D. C. 405, 682 F. 2d 240.

No. 82-916. Herb ert  v . Illinoi s . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 108 Ill. App. 3d 
143, 438 N. E. 2d 1255.

No. 82-920. Cain  v . Medtron ic , Inc ., et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 689 F. 2d 645.

No. 82-933. Bro oks ide  Limi ted  Partn ersh ip v . 
Unit ed  States . Ct. Cl. Certiorari denied. Reported 
below: 231 Ct. Cl. 944.

No. 82-934. Basic /Four  Corp . v . Centra l  Micr ofi lm  
Serv ic e Corp . C. A. 8th Cir. Certiorari denied. Re-
ported below: 688 F. 2d 1206.

No. 82-937. Robi nso n , Trus tee  in  Bank rup tcy  of  
D. C. Sullivan  & Co., Inc . v . Cons olid ated  Servi ce  
Corp , et  al .; and

No. 82-1004. Sulliv an  v . Rob in so n , Trus tee  in  
Bankr uptc y  of  D. C. Sulliv an  & Co., Inc . C. A. 1st 
Cir. Certiorari denied. Reported below: 685 F. 2d 729.

No. 82-939. Requena  v . Illin oi s . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 105 Ill. App. 3d 
831, 435 N. E. 2d 125.

No. 82-951. Keith  v . Smi th , Attorney  General  of  
the  United  States , et  al . C. A. D. C. Cir. Certiorari 
denied. Reported below: 220 U. S. App. D. C. 84, 679 F. 2d 
261.

No. 82-955. Wood  et  al . v . Leist  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 691 F. 2d 509.

No. 82-961. Sout h  Dakota  ex  rel . Aur or a  Count y  
et  al . v. Olgi lvi e , Tru stee  of  Chic ago , Milwau kee , 
St . Paul  & Paci fic  Railr oad  Co . C. A. 7th Cir. Certio-
rari denied. Reported below: 692 F. 2d 759.
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No. 82-966. West  v . Roadway  Expres s , Inc . Ct. 
App. Ohio, Summit County. Certiorari denied.

No. 82-969. Aeron autic al  Mach ini sts  Lodge  709, In -
terna tio nal  Associ ation  of  Machi nis ts  & Aero spa ce  
Worker s , AFL-CIO v. Lockheed  Georgi a  Co ., Divi si on  
of  Lockh eed  Corp . C. A. 11th Cir. Certiorari denied. 
Reported below: 683 F. 2d 419.

No. 82-970. La Guard ia  v . Penn syl van ia . Super. Ct. 
Pa. Certiorari denied. Reported below: 302 Pa. Super. 
616, 448 A. 2d 1187.

No. 82-971. Holway  v . Smith . Sup. Ct. Va. Certio-
rari denied.

No. 82-980. Sadlak  v . Celes te , Gov ern or  of  Ohi o , 
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 
705 F. 2d 457.

No. 82-981. Clar k  Oil  & Refini ng  Corp . v . Alder -
son . Ct. App. Mo., Western Dist. Certiorari denied. Re-
ported below: 637 S. W. 2d 84.

No. 82-985. VlERTHALER ET AL. V. UNITED STATES. 
C. A. 11th Cir. Certiorari denied. Reported below: 685 F. 
2d 1387.

No. 82-987. Mc Donal d  et  al . v . Texa s . Ct. App. 
Tex., 2d Sup. Jud. Dist. Certiorari denied. Reported 
below: 631 S. W. 2d 222.

No. 82-991. Nationa l  Asso cia tion  of  Home  Heal th  
Agenc ies  et  al . v . Schweik er , Secr etar y  of  Health  
and  Human  Servi ces . C. A. D. C. Cir. Certiorari de-
nied. Reported below: 223 U. S. App. D. C. 209, 690 F. 2d 
932.

No. 82-993. Patric k  v . Ohi o . Ct. App. Ohio, Summit 
County. Certiorari denied.

No. 82-1000. Hals ell  v . Kimb erly -Clar k Corp . 
C. A. 8th Cir. Certiorari denied. Reported below: 683 F. 
2d 285.
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No. 82-1002. Carnat ion  Co . v . New  York  State  Divi -
si on  of  Human  Rights . App. Div., Sup. Ct. N. Y., 4th 
Jud. Dept. Certiorari denied. Reported below: 86 App. 
Div. 2d 977, 448 N. Y. S. 2d 330.

No. 82-1003. Swan ger , Executr ix  of  the  Estat e  of  
Swang er  v . Mutua l  Life  Ins ur an ce  Compa ny  of  New  
Yor k . C. A. 6th Cir. Certiorari denied. Reported below: 
705 F. 2d 458.

No. 82-1011. Flemin g  v . Vir gin ia . Sup. Ct. Va. Cer-
tiorari denied.

No. 82-1012. Gulden  et  al . v . Mc Corkle  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 680 F. 
2d 1070 and 685 F. 2d 157.

No. 82-1013. Broo kli er  et  al . v . Unite d  States ;
No. 82-1014. Dragna  v . Uni ted  States ;
No. 82-5824. Locic ero  v. United  States ; and
No. 82-5988. Rizz ite llo  v . United  States . C. A. 9th 

Cir. Certiorari denied. Reported below: 685 F. 2d 1208.
No. 82-1018. Shuff man , Executr ix  of  the  Estat e  of  

Shuff man  v. Har tfo rd  Texti le  Corp , et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 681 F. 2d 895.

No. 82-1030. Camp bell  v . Wash ing ton  State  Bar  
Ass n . C. A. 9th Cir. Certiorari denied. Reported below: 
692 F. 2d 762.

No. 82-1034. Ciri llo  et  al . v . Uni ted  State s . C. A. 
3d Cir. Certiorari denied. Reported below: 681 F. 2d 809.

No. 82-1036. Chri stoff erson  v . Churc h  of  Scien -
tolo gy  Missi on  of  Davis  et  al . Ct. App. Ore. Cer-
tiorari denied. Reported below: 57 Ore. App. 203, 644 P. 2d 
577.

No. 82-1038. Micha els , Trus tee  of  Mari n  Motor  
Oil , Inc . v . Offi ci al  Unsec ured  Credi tors ’ Commi ttee ; 
and
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No. 82-1094. Mari n  Motor  Oil , Inc ., et  al . v . Offi -
ci al  Unse cur ed  Credi tors ’ Comm ittee . C. A. 3d Cir. 
Certiorari denied. Reported below: 689 F. 2d 445.

No. 82-1040. Nort h  Rive r  Insur ance  Co . v . Whit -
man , Sher iff , Bien vi lle  Pari sh , Loui sia na . C. A. 5th 
Cir. Certiorari denied. Reported below: 690 F. 2d 903.

No. 82-1043. Kelsaw  v . Union  Pac if ic  Rail roa d  Co . 
C. A. 9th Cir. Certiorari denied. Reported below: 686 F. 
2d 819.

No. 82-1045. Newton  et  al . v . Uni ted  States . C. A. 
11th Cir. Certiorari denied. Reported below: 681 F. 2d 
1354.

No. 82-1048. Mori al  v . Counc il  of  the  City  of  New  
Orlean s  et  al . Ct. App. La., 4th Cir. Certiorari denied. 
Reported below: 413 So. 2d 185.

No. 82-1049. Erwin  v . Texas . Ct. App. Tex., 10th 
Sup. Jud. Dist. Certiorari denied.

No. 82-1056. Mars hall  Field  & Co. v. Allen  et  al . 
C. A. 7th Cir. Certiorari denied.

No. 82-1058. Schw eik er , Secreta ry  of  Health  and  
Human  Servi ces , et  al . v . Connecti cut  et  al . C. A. 
D. C. Cir. Certiorari denied. Reported below: 221 U. S. 
App. D. C. 457, 684 F. 2d 979.

No. 82-1061. Bega ssa t  v . Cosmop olit an  Nationa l  
Bank  of  Chic ago , as  Trus tee  under  Trus t  No . 13199, 
ET AL. App. Ct. Ill., 1st Dist. Certiorari denied. Re-
ported below: 104 Ill. App. 3d 1199, 437 N. E. 2d 942.

No. 82-1062. Arms tro ng  v . Unit ed  States . C. A. 
11th Cir. Certiorari denied. Reported below: 679 F. 2d 
845.

No. 82-1063. Cook  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 420 So. 2d 289.
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No. 82-1064. Meeker  v . Attor ney  General  of  the  
Unit ed  States  et  al . C. A. 10th Cir. Certiorari denied.

No. 82-1067. Gamb rel  et  al . v . Kentu cky  Boar d  of  
Denti stry  et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 689 F. 2d 612.

No. 82-1068. Alvarez  v . Florid a . Dist. Ct. App. Fla., 
3d Dist. Certiorari denied. Reported below: 419 So. 2d 
348.

No. 82-1072. Kovic v. United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 688 F. 2d 1098.

No. 82-1073. Young  v . Maryla nd . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 52 Md. App. 785.

No. 82-1077. Keys tone  Cable -Visi on  Corp , et  al . v . 
Federa l  Comm uni cat ion s Commi ss ion  et  al . C. A. 
D. C. Cir. Certiorari denied.

No. 82-1082. Rupe  v . Blak e et  al . Sup. Ct. Wyo. 
Certiorari denied. Reported below: 651 P. 2d 1096.

No. 82-1087. Intern atio nal  Brot her hood  of  Boil -
erma kers , Iron  Ship  Build ers , Blacks mith s , Forger s  
& Helpers , Loca l  1509 v. Wattleto n  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 686 F. 2d 586.

No. 82-1091. Thian  v . Ray  et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 683 F. 2d 416.

No. 82-1096. Zinger  Con str uc tio n Co ., Inc . v . 
Unit ed  States . Ct. Cl. Certiorari denied. Reported 
below: 231 Ct. Cl. 926.

No. 82-1099. Fulto n  Coun ty  Jail  (Staff ), Atlanta , 
Georg ia  v . Fry er . C. A. 11th Cir. Certiorari denied. 
Reported below: 690 F. 2d 906.

No. 82-1101. Sentin el  Fina nci al  Instr uments  et  
al . v. Uni ted  States . C. A. 2d Cir. Certiorari denied. 
Reported below: 714 F. 2d 113.
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No. 82-1102. Grey  v . City  of  Philad elphi a  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 692 F. 
2d 748.

No. 82-1108. Siegel  v . New  York  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 691 F. 2d 620.

No. 82-1115. Kond ra t  v . City  of  Willou gh by  Hills . 
Ct. App. Ohio, Lake County. Certiorari denied.

No. 82-1116. Altm an  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 685 F. 2d 449.

No. 82-1120. Toraas on  v . Burkar t . App. Ct. Ill., 3d 
Dist. Certiorari denied. Reported below: 105 Ill. App. 3d 
1207, 439 N. E. 2d 1117.

No. 82-1122. Joh man n  v. Johma nn . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 82-1123. Laboke  et  al . v . Lowderm ilk  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 694 F. 
2d 717.

No. 82-1136. Cumis  Insur ance  Society , Inc . v . Gov -
ernment  Employ ees  Credi t  Union  et  al . C. A. 5th 
Cir. Certiorari denied.

No. 82-1140. Mc Lean  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 688 F. 2d 242.

No. 82-1145. Rothba ller  et  al . v . Wanle ss . App. 
Ct. Ill., 3d Dist. Certiorari denied. Reported below: 106 
Ill. App. 3d 1161, 439 N. E. 2d 1331.

No. 82-1151. Leathersmi th  of  Lond on , Ltd . v . Al -
leyn . C. A. 1st Cir. Certiorari denied. Reported below: 
695 F. 2d 27.

No. 82-1170. Stuart -Caballero  v . Unit ed  States . 
C. A. 11th Cir. Certiorari denied. Reported below: 686 F. 
2d 890.
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No. 82-1176. Bennet t , Admin istr atri x  of  the  Es -
tate  of  Bennett  v . Enstrom  Helicop ter  Corp . C. A. 
6th Cir. Certiorari denied. Reported below: 679 F. 2d 630 
and 686 F. 2d 406.

No. 82-1197. Willi ams  v . Uni ted  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 708 F. 2d 730.

No. 82-1210. Giac omi no  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 692 F. 2d 760.

No. 82-1232. Bulgatz  et  al . v . Uni ted  States . 
C. A. 8th Cir. Certiorari denied. Reported below: 693 F. 
2d 728.

No. 82-1239. Dene en  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 705 F. 2d 459.

No. 82-5417. Angle , ak a  Mc Clure  v . Bowen  et  al . 
Sup. Ct. N. J. Certiorari denied. Reported below: 89 
N. J. 595, 446 A. 2d 871.

No. 82-5467. Costa nzo  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 675 F. 2d 46.

No. 82-5500. Long  v . Unit ed  States ; and
No. 82-5708. Cro well  v. Unit ed  States . C. A. 9th 

Cir. Certiorari denied. Reported below: 688 F. 2d 848.

No. 82-5516. Bowman  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 679 F. 2d 798.

No. 82-5552. Green  v . Unit ed  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 220 U. S. App. 
D. C. 147, 680 F. 2d 183.

No. 82-5570. Bell  v . Iowa . Sup. Ct. Iowa. Certiorari 
denied. Reported below: 322 N. W. 2d 93.

No. 82-5574. Laswell  et  al . v . Weinberg er , Secre -
tar y  of  Defense , et  al . C. A. 8th Cir. Certiorari de-
nied. Reported below: 683 F. 2d 261.
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No. 82-5575. Kell  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 687 F. 2d 938.

No. 82-5579. Matthe ws  v . Unit ed  State s et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 686 F. 
2d 147.

No. 82-5583. Cunning ham  v . Novak . Sup. Ct. Iowa. 
Certiorari denied. Reported below: 322 N. W. 2d 60.

No. 82-5608. Frazi er  v . Wash in gto n . Sup. Ct. Wash. 
Certiorari denied. Reported below: 97 Wash. 2d 493, 647 P. 
2d 6.

No. 82-5619. Banc rof t  v . Penn syl va ni a . Super. Ct. 
Pa. Certiorari denied. Reported below: 298 Pa. Super. 
614, 446 A. 2d 666.

No. 82-5623. Bonuc hi  v. Mis sour i. Sup. Ct. Mo. 
Certiorari denied. Reported below: 636 S. W. 2d 338.

No. 82-5624. Cabr era -Martin ez  v . Uni ted  States ; 
and

No. 82-5747. Bauti sta  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 684 F. 2d 1286.

No. 82-5633. Kun ita ke  v . Unit ed  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 705 F. 2d 459.

No. 82-5668. Slotnic k  v . O’Lone , Super inte ndent , 
New  Jerse y  State  Pris on , et  al . C. A. 3d Cir. Certio-
rari denied. Reported below: 683 F. 2d 60.

No. 82-5681. Mins hew  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 686 F. 2d 250.

No. 82-5684. Marti n  v . Unit ed  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 691 F. 2d 1235.

No. 82-5687. Linam  v . Grif fi n , War den , et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 685 F. 
2d 369.
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No. 82-5700. Ruthe rfor d  v . Schwei ker , Secreta ry  
of  Health  and  Human  Servi ces . C. A. 2d Cir. Certio-
rari denied. Reported below: 685 F. 2d 60.

No. 82-5709. Jess en  v . City  of  Spok ane . Sup. Ct. 
Wash. Certiorari denied. Reported below: 97 Wash. 2d 
1033.

No. 82-5713. Brown  v . Miss ou ri . Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 636 S. W. 2d 929.

No. 82-5721. Sharri eff  v . Hilton , Super inte ndent , 
New  Jersey  State  Priso n , et  al . C. A. 3d Cir. Certio-
rari denied. Reported below: 688 F. 2d 824.

No. 82-5723. Anders on  v . New  Jers ey . Super. Ct. 
N. J., App. Div. Certiorari denied.

No. 82-5734. Ston e v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 57 N. Y. 2d 762, 440 
N. E. 2d 1337.

No. 82-5739. Day  v . Fran zen  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 688 F. 2d 844.

No. 82-5743. Mor eno  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied.

No. 82-5753. Mc Crui ston  v . Uni ted  States . C. A. 
7th Cir. Certiorari denied. Reported below: 687 F. 2d 967.

No. 82-5772. Shaff er  et  al . v . Boar d  of  Scho ol  Di-
rec tors  of  the  Alber t  Gallatin  Area  Scho ol  Dis -
tric t  et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 687 F. 2d 718.

No. 82-5809. Cunning ham  v. Unite d  State s . C. A. 
11th Cir. Certiorari denied. Reported below: 691 F. 2d 
511.

No. 82-5816. Harr is  v . United  State s  Depar tment  
of  Justi ce  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 680 F. 2d 1109.
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No. 82-5823. Lee  v . New  York . Ct. App. N. Y. Cer-
tiorari denied. Reported below: 58 N. Y. 2d 693, 444 N. E. 
2d 1019.

No. 82-5826. Foster  v . Wainwr ight . C. A. 11th Cir. 
Certiorari denied. Reported below: 686 F. 2d 1382.

No. 82-5833. Bell  v . Illi no is . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 105 Ill. App. 3d 208, 434 
N. E. 2d 35.

No. 82-5835. Wiener  v . Marylan d . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 52 Md. App. 784.

No. 82-5836. Ballen tin e v . Harr is , Super inten d -
ent , Green  Haven  Corr ectio nal  Faci lity . C. A. 2d 
Cir. Certiorari denied.

No. 82-5837. Adam s  v . Ballenti ne . C. A. 11th Cir. 
Certiorari denied.

No. 82-5842. Walker  v . Orki n  Exterm in ati ng  Co ., 
Inc . C. A. 10th Cir. Certiorari denied.

No. 82-5846. Car dwell  v . Maggi o , War den . C. A. 
5th Cir. Certiorari denied. Reported below: 683 F. 2d 415.

No. 82-5854. Mor gan  v . Calif orn ia . Ct. App. Cal., 
5th App. Dist. Certiorari denied.

No. 82-5855. Walker  v . Kentucky . Ct. App. Ky. 
Certiorari denied.

No. 82-5858. Tarr  v . Maggi o , War den , Loui si ana  
State  Penit enti ary . C. A. 5th Cir. Certiorari denied. 
Reported below: 688 F. 2d 837.

No. 82-5863. Gadso n  v . Rizzo , Phila delp hia  Fire  
Commi ssio ner , et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 696 F. 2d 982.

No. 82-5867. Piatkow ska  v . Emplo yer s Insur anc e  
of  Wau sa u . C. A. 9th Cir. Certiorari denied. Reported 
below: 688 F. 2d 847.
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No. 82-5869. Johnson  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 690 F. 2d 60.

No. 82-5872. Car uth  v . Pinkn ey , War den , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 683 F. 
2d 1044.

No. 82-5874. Gar rett  v . Tenne sse e . Ct. Crim. App. 
Tenn. Certiorari denied.

No. 82-5875. Felton  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 676 F. 2d 688.

No. 82-5883. Feng -ming  Tung  v . Brews ter . C. A. 2d 
Cir. Certiorari denied. Reported below: 697 F. 2d 290.

No. 82-5884. Smit h  v . General  Motor s  Accepta nce  
Corp . C. A. 6th Cir. Certiorari denied. Reported below: 
705 F. 2d 458.

No. 82-5885. Wash in gto n  v . Virg ini a . Sup. Ct. Va. 
Certiorari denied.

No. 82-5886. Moody  v . Flor id a . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 418 So. 2d 989.

No. 82-5888. Phil lips  v . Washi ngton . Ct. App. 
Wash. Certiorari denied. Reported below: 32 Wash. App. 
1033.

No. 82-5889. Presley  v . Kentu cky . Sup. Ct. Ky. 
Certiorari denied.

No. 82-5892. Kra us  v . Vir gini a . Sup. Ct. Va. Cer-
tiorari denied.

No. 82-5894. Muntner  v . Cont ro l  Data  Corp , et  al . 
C. A. 8th Cir. Certiorari denied.

No. 82-5896. Schre ib ers  Illin oi s . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 104 Ill. App. 3d 
618, 432 N. E. 2d 1316.
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No. 82-5897. Reese  v . Sister  Suzan ne  Mari e  et  al . 
Super. Ct. Pa. Certiorari denied. Reported below: 297 Pa. 
Super. 589, 443 A. 2d 367.

No. 82-5898. Thomp son  v . Keste n . C. A. 6th Cir. 
Certiorari denied. Reported below: 705 F. 2d 458.

No. 82-5899. Nass ar  v . Reaga n , Presi dent  of  the  
Uni ted  States , et  al . C. A. 1st Cir. Certiorari denied.

No. 82-5900. Smit h  v . Lane , Dir ect or , Illino is  De -
part ment  of  Corr ecti ons . C. A. 7th Cir. Certiorari de-
nied. Reported below: 681 F. 2d 820.

No. 82-5903. Broadway  v . Staffor d , U. S. Dis tri ct  
Judg e . C. A. 11th Cir. Certiorari denied.

No. 82-5904. Mc Fadd en  v . Ohio . Ct. App. Ohio, War-
ren County. Certiorari denied. Reported below: 7 Ohio 
App. 3d 215, 455 N. E. 2d 1.

No. 82-5905. Mc Clain  v . Oklaho ma . C. A. 10th Cir. 
Certiorari denied.

No. 82-5906. Shaw  v . Estelle , Dir ect or , Texas  De -
part men t  of  Corr ecti ons . C. A. 5th Cir. Certiorari de-
nied. Reported below: 686 F. 2d 273.

No. 82-5912. Henso n  v . Estelle , Dir ecto r , Texas  
Depa rtm ent  of  Corr ecti ons . C. A. 5th Cir. Certiorari 
denied. Reported below: 689 F. 2d 189.

No. 82-5913. Dilla rd  v . Way ne  County  Pros ecuto r . 
Sup. Ct. Mich. Certiorari denied. Reported below: 414 
Mich. 926.

No. 82-5914. Combs  v . Calif orn ia . Ct. App. Cal., 3d 
App. Dist. Certiorari denied.

No. 82-5918. Ather ton  v . Falco ne , Gary  & 
Rosenfeld , Ltd ., et  al . C. A. 4th Cir. Certiorari de-
nied. Reported below: 685 F. 2d 429.
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No. 82-5923. Wis e  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 
88 App. Div. 2d 1113, 452 N. Y. S. 2d 473.

No. 82-5924. Sco tt  v. Magg io , War den , et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 691 F. 2d 500.

No. 82-5925. Mc Colp in  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied.

No. 82-5928. Elene s -Caza res  v . Unit ed  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 692 F. 
2d 766.

No. 82-5930. Shaum yan  et  al . v . Comm iss ion er  of  In -
ternal  Reven ue . C. A. 2d Cir. Certiorari denied. Re-
ported below: 697 F. 2d 297.

No. 82-5931. Webster  v . Unite d  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 690 F. 2d 906.

No. 82-5932. Watn ic k v . Elgin  State  Hosp ita l . 
C. A. 7th Cir. Certiorari denied.

No. 82-5933. Bri ght  v . Garr ison  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 692 F. 2d 751.

No. 82-5937. Ford  v . Sup eri nte nd ent , Kentu ck y  
State  Peniten tiar y . C. A. 6th Cir. Certiorari denied. 
Reported below: 687 F. 2d 870.

No. 82-5938. Higg ins  v. Kentu cky . Ct. App. Ky. 
Certiorari denied.

No. 82-5940. Bailey  et  al . v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Reported below: 691 F. 2d 498.

No. 82-5941. Gipson  v . Unit ed  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 693 F. 2d 109.

No. 82-5942. Balla nce  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 691 F. 2d 500.
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No. 82-5943. Keene  v . Kansa s . Sup. Ct. Kan. Cer-
tiorari denied. Reported below: 232 Kan. 876.

No. 82-5945. Sulliv an  et  al . v . Rees , Super inten d -
ent , Kentu ck y  State  Refor mator y , et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 705 F. 2d 458.

No. 82-5946. Rene  v . Federa l  Bureau  of  Pris ons . 
C. A. 2d Cir. Certiorari denied. Reported below: 714 F. 
2d 116.

No. 82-5947. Pela ez -Nava rr o v . Uni ted  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 698 F. 
2d 1234.

No. 82-5949. Sim s v. Maryla nd . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 52 Md. App. 781.

No. 82-5951. Doro sho w  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 697 F. 2d 298.

No. 82-5952. Hall  v . Kilan ik  et  al . C. A. 2d Cir. 
Certiorari denied.

No. 82-5953. Cockr ell  v. Unit ed  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 708 F. 2d 729.

No. 82-5954. Byrd  v . Civil  Serv ic e Com mi ssi on  of  
the  City  and  Count y  of  San  Franci sco  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 688 F. 2d 615.

No. 82-5955. Barker  v . Mari ne  Tran sp orta tion  
Lines , Inc ., et  al . C. A. 2d Cir. Certiorari denied.

No. 82-5956. Gallag her  v . Wash in gto n . Ct. App. 
Wash. Certiorari denied.

No. 82-5957. Easter woo d  v . Oklaho ma . Ct. Crim. 
App. Okla. Certiorari denied.

No. 82-5958. Gray  v . Bord enk irc her , Ward en , et  
al . C. A. 4th Cir. Certiorari denied. Reported below: 
692 F. 2d 752.
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No. 82-5959. Berti e  v . Ohio . Sup. Ct. Ohio. Certio-
rari denied.

No. 82-5960. Smart  v . Allsb rook , Superi ntendent , 
Odom  Compl ex , et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 691 F. 2d 497.

No. 82-5962. Gamb ill  v . Mars ha ll . C. A. 6th Cir. 
Certiorari denied. Reported below: 708 F. 2d 723.

No. 82-5964. Elene s -Cardena s v . Uni ted  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 692 F. 
2d 766.

No. 82-5966. Wils on  v. Colorado . Sup. Ct. Colo. 
Certiorari denied. Reported below: 652 P. 2d 595.

No. 82-5967. Whi dden  v . Uni ted  States . C. A. 11th 
Cir. Certiorari denied. Reported below: 691 F. 2d 510.

No. 82-5969. Mumin  et  al . v . Magg io , War den . 
C. A. 5th Cir. Certiorari denied. Reported below: 691 F. 
2d 500.

No. 82-5970. Maco n  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 714 F. 2d 118.

No. 82-5972. Cote  v . Eagle  Stores , Inc ., et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 688 F. 
2d 32.

No. 82-5973. Cook  v. Flori da  Parole  and  Prob atio n  
Commi ssi on . Dist. Ct. App. Fla., 1st Dist. Certiorari de-
nied. Reported below: 423 So. 2d 492.

No. 82-5975. Kark enn y  v . Maryl and . Ct. App. Md. 
Certiorari denied.

No. 82-5976. Jenki ns  v . Jago  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 705 F. 2d 454.

No. 82-5978. Cumm ing s  v . Indi ana  et  al . C. A. 7th 
Cir. Certiorari denied.
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No. 82-5979. Crab tre e  v . Unite d  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 692 F. 2d 750.

No. 82-5980. Los in no  et  al . v. Bay  State  Nation al  
Bank . Ct. App. Mass. Certiorari denied. Reported 
below: 14 Mass. App. 1302.

No. 82-5981. Hilso n  v . Estelle , Dir ector , Texa s  
Depar tme nt  of  Corr ectio ns , et  al . Ct. Crim. App. 
Tex. Certiorari denied.

No. 82-5982. Luci en  v . Illi no is . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 109 Ill. App. 3d 412, 440 
N. E. 2d 899.

No. 82-5983. Gads on  v . Melleby  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 696 F. 2d 982.

No. 82-5984. Pap pa geor ge  v . Sumne r , War den . 
C. A. 9th Cir. Certiorari denied. Reported below: 688 F. 
2d 1294.

No. 82-5985. Wojci k  v. United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 691 F. 2d 500.

No. 82-5986. Pendarv is  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 694 F. 2d 718.

No. 82-5990. Johl  v. Johl  ET AL. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 697 F. 2d 291.

No. 82-5991. Klayer  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 705 F. 2d 459.

No. 82-5993. Manko  v . Unit ed  State s . C. A. Sth Cir. 
Certiorari denied. Reported below: 694 F. 2d 1125.

No. 82-5994. Morr is  v . United  States . C. A. Fed. 
Cir. Certiorari denied. Reported below: 224 Ct. Cl. 648, 
650 F. 2d 287.

No. 82-5996. Young  v. Miro ck , Speci al  Agen t , Bu -
reau  of  Alcoho l , Toba cco  and  Firear ms , et  al .; and 
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Young  v . Reed , U. S. Distri ct  Judg e . C. A. 11th Cir. 
Certiorari denied.

No. 82-5997. Mc Mill ion  v . Marylan d . Ct. Sp. App. 
Md. Certiorari denied. Reported below: 52 Md. App. 788.

No. 82-5998. Paul  v . Magg io , War den , Louis iana  
State  Peniten tiar y . Sup. Ct. La. Certiorari denied. 
Reported below: 423 So. 2d 1143.

No. 82-5999. Scarbor ough  v. Uni ted  States . C. A. 
11th Cir. Certiorari denied. Reported below: 683 F. 2d 
1323.

No. 82-6002. Colvi n  v . Unit ed  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 696 F. 2d 1000.

No. 82-6010. Lott  v . Sch weiker , Secr eta ry  of  
Health  and  Human  Servi ces . C. A. 6th Cir. Certiorari 
denied. Reported below: 705 F. 2d 455.

No. 82-6012. Fior ini  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 708 F. 2d 729.

No. 82-6013. Emanuel  v . Mic hig an . Ct. App. Mich. 
Certiorari denied. Reported below: 98 Mich. App. 163, 295 
N. W. 2d 875.

No. 82-6014. Hic ks  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 693 F. 2d 32.

No. 82-6015. Nurs e v . Depar tment  of  the  Air  
Forc e . C. A. D. C. Cir. Certiorari denied.

No. 82-6016. Heato n  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 698 F. 2d 1233.

No. 82-6018. Burs ey  v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 694 F. 2d 723.

No. 82-6022. Harp  v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 708 F. 2d 729.
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No. 82-6024. Collin s , ak a  Cross  v . Uni ted  States . 
C. A. 6th Cir. Certiorari denied. Reported below: 708 F. 
2d 729.

No. 82-6028. Greis inger  v . Davi s , Secr eta ry  of  the  
Com mo nwea lth  of  Penns ylva nia . Sup. Ct. Pa. Certio-
rari denied.

No. 82-6029. Schar stei n  v. Unit ed  State s . C. A. 
6th Cir. Certiorari denied. Reported below: 708 F. 2d 730.

No. 82-6037. Hayward  v . Uni ted  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 714 F. 2d 113.

No. 82-6038. Molovins ky  v. Uni ted  States . C. A. 
4th Cir. Certiorari denied. Reported below: 688 F. 2d 243.

No. 82-6042. Wade  v . United  States . C. A. 5th Cir. 
Certiorari denied.

No. 82-6048. Dover  v . Georgi a . Sup. Ct. Ga. Certio-
rari denied. Reported below: 250 Ga. 209, 296 S. E. 2d 710.

No. 82-6053. Hollis  v . Unit ed  States . C. A. Sth Cir. 
Certiorari denied. Reported below: 687 F. 2d 257.

No. 82-6058. Mathi s v . Comm is si oner  of  Intern al  
Revenu e . C. A. 8th Cir. Certiorari denied. Reported 
below: 691 F. 2d 504.

No. 82-6061. Barros  v . Unite d  States ;
No. 82-6072. Perez -Munoz  v . Unit ed  States ; and
No. 82-6073. Riv as -Iglesi as  v. Unite d  States .

C. A. 11th Cir. Certiorari denied. Reported below: 681 F. 
2d 1372 and 692 F. 2d 116.

No. 82-6063. Schl oma nn  v. Ralston , War den . C. A. 
8th Cir. Certiorari denied. Reported below: 691 F. 2d 401.

No. 82-6065. Spellman  v . Uni ted  States  et  al . 
C. A. D. C. Cir. Certiorari denied.
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No. 82-6070. Pyles  v . Unit ed  States . C. A. 11th Cir. 
Certiorari denied. Reported below: 690 F. 2d 906.

No. 82-6083. Humph rey  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 696 F. 2d 72.

No. 82-6087. Guerr o  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 694 F. 2d 898.

No. 82-6088. Lynn  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 693 F. 2d 132.

No. 82-6093. Beltran -Payan  v . Uni ted  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 696 F. 
2d 1004.

No. 82-6094. Cauley  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 697 F. 2d 486.

No. 82-6096. Herna ndez  v . Unit ed  States . C. A. 
10th Cir. Certiorari denied. Reported below: 693 F. 2d 
996.

No. 82-6099. Hans on  v . Uni ted  States . C. A. 5th 
Cir. Certiorari denied.

No. 82-6100. Yazzi e  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 693 F. 2d 102.

No. 82-319. Mass ach uset ts  v . Podgurs ki  et  al . 
Sup. Jud. Ct. Mass. Certiorari denied. Reported below: 
386 Mass. 385, 436 N. E. 2d 150.

The  Chief  Justi ce , dissenting.
In my view, only the limitations of the Court’s time pre-

clude our granting review of this case. I would grant certio-
rari and summarily reverse the judgment of the Supreme 
Judicial Court of Massachusetts.

Justic e  Rehnqui st , dissenting.
This case began when the manager of a clothing store in 

Canton Center, Mass., observed an unfamiliar blue van in the 
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rear parking lot, which the store owned. From his vantage 
point about 15 feet away, the manager saw two men in the 
van cutting up a suspicious looking substance. He reported 
his observation to the police. The Canton Police Depart-
ment dispatched Officer Brown to “check ‘[t]wo men inside a 
van acting suspicious.’” 386 Mass. 385, 386, 436 N. E. 2d 
150, 151 (1982). When the officer approached within about 
10 feet of the van, he noticed two people in the rear of the van 
and that the sliding door on the passenger side stood approxi-
mately 18 inches ajar. Officer Brown then stuck his head 
through the door. He observed respondents Podgurski and 
Collins cutting hashish. Respondents were arrested and the 
hashish was seized.

Respondents were charged with possession of hashish. 
The trial court granted their motion to suppress the evidence 
of the hashish and the Commonwealth appealed. The 
Massachusetts Supreme Judicial Court affirmed. It held 
that Officer Brown had searched the van before viewing the 
hashish, and that respondents had a legitimate expectation of 
privacy in the van, even though the door was open. The 
court apparently thought that Officer Brown should have 
tried “to question or communicate with” respondents before 
putting his head inside the door. Id., at 390, 436 N. E. 2d, 
at 153. It held that Officer Brown had not conducted a 
“ ‘lawful threshold inquiry’ ” under Terry v. Ohio, 392 U. S. 1 
(1968), because he was conducting a “search.” 386 Mass., at 
390, 436 N. E. 2d, at 153. It also thought that there would 
be no constitutional problem if Officer Brown had looked 
through the windshield or one of the windows, or had kept his 
head outside the open door. Id., at 388, 436 N. E. 2d, 
at 152.

I am not persuaded that the Supreme Judicial Court mis-
construed this Court’s decisions in finding that respondents 
had a legitimate expectation of privacy. However, I am con-
cerned that it took too narrow a view of our cases permitting 
police officers to make brief investigative stops and searches.
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In Terry, supra, we held that “a police officer may in ap-
propriate circumstances and in an appropriate manner ap-
proach a person for purposes of investigating possibly crimi-
nal behavior even though there is no probable cause to make 
an arrest.” 392 U. S., at 22. Terry approved a search for 
weapons. In this case, Officer Brown merely sought to initi-
ate a routine investigation by looking in an open door to a 
van. It is true that the only information available to Officer 
Brown was the store manager’s report of suspicious activity 
in a van parked on store property, relayed to him by his dis-
patcher. However, “[t]he Fourth Amendment does not re-
quire a policeman who lacks the precise level of information 
necessary for probable cause to arrest to simply shrug his 
shoulders and allow a crime to occur or a criminal to escape.” 
Adams v. Williams, 407 U. S. 143, 145 (1972).

Of course, absent probable cause, Officer Brown may not 
have been permitted to search the glove compartment, or 
under the seat, or a partitioned section of the interior, but 
that is not this case. By putting his head inside the door, he 
intruded only slightly into respondents’ “personal security.” 
Terry, supra, at 19. The intrusion would not have been ma-
terially different if he had kept his head outside the door, 
as the Supreme Judicial Court indicated would have been 
permissible.

The police officer in this case had less specific information 
than did the officers in Terry and Adams, but he did have a 
citizen’s report of “suspicious activity.” This seems to me to 
be an articulable suspicion that was sufficiently concrete to 
justify the minimal intrusion at issue here. Officer Brown 
seems to have engaged in ordinary, everyday police work. 
Our decisions in Terry and Adams are by no means limited 
to “stops”; they embrace searches as well as seizures. In 
Terry, the officer conducted a patdown search. In Adams, 
the officer both searched for and seized the pistol.

We have also held that neither probable cause nor an artic-
ulable suspicion is necessary to justify a minimal intrusion 
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into individual privacy. In United States v. Martinez- 
Fuerte, 428 U. S. 543 (1976), we held that a regular check-
point stop near the border might be made without any articu-
lated individual suspicion. The Court referred to the visual 
inspection that accompanied the stop as part of the “objective 
intrusion,” and therefore may have felt it was dealing with a 
search as well as a seizure.

I think that the facts available to Officer Brown would 
“ ‘warrant a man of reasonable caution in the belief’ that the 
action taken was appropriate.” Terry, supra, at 22, quoting 
Beck n . Ohio, 379 U. S. 89, 96 (1964). Terry and Adams 
permit searches on articulable suspicion in appropriate cir-
cumstances. Martinez-Fuerte permits minimal intrusions 
even without an articulable suspicion. I believe that the 
Court should grant certiorari to further consider the extent 
to which the Terry line of cases applies to minimal intrusions 
such as this search when they occur in the initial stages of 
police investigations.

No. 82-601. Parr att , War den  of  the  Nebra ska  
State  Penit enti ary  v . Holta n . C. A. 8th Cir. Motion 
of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 683 F. 2d 
1163.

No. 82-928. Basker ville  v . Stamp er . C. A. 4th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied.

No. 82-996. Rent -It  Corp . v . Clark . C. A. 8th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 685 F. 2d 
245.

No. 82-1009. Colo rad o  v . Hende rsh ott . Sup. Ct. 
Colo. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 653 
P. 2d 385.
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No. 82-1083. Sout h Dako ta  v . Lohnes . Sup. Ct. 
S. D. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 324 
N. W. 2d 409.

No. 82-715. Brai nerd  v . Burge r , Chief  Justi ce  of  
the  United  States , et  al . C. A. 7th Cir. Certiorari de-
nied. Just ice  White  would grant certiorari.

No. 82-740. Moody  v . Alab ama  ex  rel . For ress ter , 
Comm iss ion er  of  Insur ance  of  Alaba ma , et  al . Sup. 
Ct. Ala. Motions of Conservative Caucus, Inc., Washington 
Legal Foundation, Texas Institute of Government, and 
American Civil Liberties Union et al. for leave to file briefs 
as amici curiae granted. Certiorari denied. Reported 
below: 418 So. 2d 93.

No. 82-957. Dou bled ay  Sports , Inc . v . Eas tern  Mi-
crowav e , Inc . C. A. 2d Cir. Motions of CBS, Inc., and 
Motion Picture Association of America, Inc., for leave to file 
briefs as amici curiae granted. Certiorari denied. Re-
ported below: 691 F. 2d 125.

No. 82-982. Trib une  Publi shi ng  Co ., db a  Colu mbi a  
Daily  Tri bun e , et  al . v . Hyde  et  al . Ct. App. Mo., 
Western Dist. Motion of respondent Sandra K. Hyde for 
leave to proceed in forma pauperis granted. Certiorari de-
nied. Reported below: 637 S. W. 2d 251.

No. 82-994. Robe rt  Welch , Inc . v . Gertz . C. A. 7th 
Cir. Certiorari denied. Justi ce  Stevens  took no part in 
the consideration or decision of this petition. Reported 
below: 680 F. 2d 527.

No. 82-1010. Neubau er , Perso nal  Repr esen tat ive  
of  the  Estat e  of  Neub auer , et  al . v . Owens -Corni ng  
Fib erglas  Corp , et  al . C. A. 7th Cir. Certiorari de-
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nied. Justi ce  Bren na n  took no part in the consideration 
or decision of this petition. Reported below: 686 F. 2d 570.

No. 82-1020. Smith  v . Sout hern  Railway  Co . C. A. 
4th Cir. Certiorari denied. Justi ce  Powell  took no part 
in the consideration or decision of this petition. Reported 
below: 691 F. 2d 497.

No. 82-1059. Ehmann  v . Webster , Direc tor  of  the  
Federal  Burea u  of  Investiga tion , et  al . C. A. D. C. 
Cir. Certiorari denied. Justic e  Powell  took no part in 
the consideration or decision of this petition. Reported 
below: 223 U. S. App. D. C. 323, 690 F. 2d 1060.

No. 82-1025. Chur ch  of  Sci ento log y Miss ion  of  
Davis  et  al . v . Chri stoff erson . Ct. App. Ore. Motion 
of Churches for Fairness for leave to file a brief as amicus 
curiae granted. Certiorari denied. Reported below: 57 
Ore. App. 203, 644 P. 2d 577.

No. 82-1032. Dou cet  v . Dia mon d M Drilli ng  Co . 
C. A. 5th Cir. Motion of Mississippi Trial Lawyers Associa-
tion for leave to file a brief as amicus curiae granted. Cer-
tiorari denied. Reported below: 683 F. 2d 886.

No. 82-1075. CPG Produc ts  Corp , et  al . v . Anti - 
Monopoly , Inc . C. A. 9th Cir. Motions for leave to file 
briefs as amici curiae by the following were granted: United 
States Trademark Association, Committee on Trademarks 
and Unfair Competition of the Association of the Bar of the 
City of New York, Grocery Manufacturers of America, Inc., 
Bar Association of the District of Columbia et al., Chamber 
of Commerce of the United States, National Association of 
Manufacturers, Toy Manufacturers of America, Inc., and 
Procter & Gamble Co. Certiorari denied. Reported below: 
684 F. 2d 1316.

No. 82-1110. Rock y Mounta in  Motor  Tari ff  Bu -
reau , Inc ., et  al . v . Clipper  Exxp ress . C. A. 9th Cir.
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Motion of American Trucking Associations, Inc., for leave to 
file a brief as amicus curiae granted. Certiorari denied. 
Reported below: 690 F. 2d 1240.

No. 82-1125. Haas  v . Hash  et  ux . Ct. App. Ariz. 
Certiorari denied. Just ice  Rehnq uis t  took no part in the 
consideration or decision of this petition.

No. 82-5585. Brus ci no  v . Unit ed  States . C. A. 7th 
Cir. Motion of petitioner to strike the brief of the United 
States denied. Certiorari denied. Reported below: 687 F. 
2d 938.

No. 82-5666. Ridi ng  v . Wainw rig ht , Secreta ry , 
Flor id a  Depar tment  of  Corr ecti ons , et  al . C. A. 
11th Cir. Motion of respondent for damages denied. Cer-
tiorari denied.

No. 82-5839. Robi nson  v. Illin oi s . App. Ct. Ill., 3d 
Dist. Certiorari denied. Justi ce  Blackm un  would grant 
certiorari. Reported below: 104 Ill. App. 3d 20, 432 N. E. 
2d 340.

No. 82-5853. Fitzger ald  v. Vir gin ia . Sup. Ct. Va.;
No. 82-5877. John so n  v. Zant , War den , Georg ia  Di-

agno stic  and  Clas si fi cati on  Center . Sup. Ct. Ga.;
No. 82-5879. Daugher ty  v. Flor id a . Sup. Ct. Fla.;
No. 82-5902. Steven s  v. Florid a . Sup. Ct. Fla.; and
No. 82-5909. Peek  v . Florid a . Sup. Ct. Fla. Certio-

rari denied. Reported below: No. 82-5853, 223 Va. 615, 292 
S. E. 2d 798; No. 82-5877, 249 Ga. 812, 295 S. E. 2d 63; No. 
82-5879, 419 So. 2d 1067; No. 82-5902, 419 So. 2d 1058; No. 
82-5909, 422 So. 2d 843.

Justi ce  Bren na n  and Justi ce  Mar sha ll , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.
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Rehearing Denied
No. 80, Orig. Colo rad o  v . New  Mexic o  et  al ., ante, 

p. 176;
No. 81-1008. Burli ng ton  Norther n  Inc . et  al . v . 

United  States  et  al ., ante, p. 131;
No. 82-187. Lujan  v . United  State s  Depar tment  of  

the  Inter ior  et  al ., ante, p. 969;
No. 82-497. Alberta  Gas  Chemi cal s , Ltd . v .

Celane se  Corp , et  al ., ante, p. 1092;
No. 82-615. Jersey  San itati on  Co ., Inc ., et  al . v . 

Unit ed  States , ante, p. 991;
No. 82-640. Palm gr en  et  al . v . Kan sas  ex  rel . Mur -

ray , Coun ty  Attorne y  of  Thom as  Count y , Kansas , et  
al ., ante, p. 1081;

No. 82-669. Sof fer  v. City  of  Costa  Mesa  et  al ., 
ante, p. 1070;

No. 82-721. Gabr iel  v . Miss our i Paci fi c  Railr oad  
Compa ny  of  Miss our i et  al ., ante, p. 1088;

No. 82-761. Kuchta  et  al . v . Allst ate  Ins ur an ce  
Co. et  al ., ante, p. 1106;

No. 82-5266. Cann on  v . Cannon , ante, p. 1109;
No. 82-5426. Payn e  v . Coug hli n  et  al ., ante, p. 1110;
No. 82-5584. Curt is  v. Campb ell -Tagga rt , Inc ., et  

al ., ante, p. 1090;
No. 82-5638. Mc Donal d v . Drap er  et  al ., ante, 

p. 1112;
No. 82-5712. Smit h  v . Smi th , ante, p. 1115;
No. 82-5779. Hoo ver  v . Missis sippi , ante, p. 1149; and
No. 82-5834. Blair  v . Miss ou ri , ante, p. 1188. Peti-

tions for rehearing denied.
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CALIFORNIA v. RAMOS

ON REAPPLICATION FOR STAY

No. A-349 (81-1893). Decided October 26, 1982

California’s reapplication to stay the California Supreme Court’s judgment 
vacating respondent’s death sentence and remanding for a new sentenc-
ing proceeding, is granted pending this Court’s disposition of the case, 
pursuant to the previously granted writ of certiorari.

Just ice  Rehnq uis t , Circuit Justice.
Respondent Marcelino Ramos was convicted of capital 

murder and sentenced to death in the California courts. The 
trial judge had, pursuant to state statute, informed the sen-
tencingjury that a sentence of life imprisonment without pos-
sibility of parole may be commuted by the Governor to a sen-
tence that permits parole. The California Supreme Court 
vacated the death sentence and remanded for a new sentenc-
ing proceeding on the ground that respondent was denied due 
process in violation of the Fifth, Eighth, and Fourteenth 
Amendments. 30 Cal. 3d 553, 639 P. 2d 908.

In March 1982, the State of California applied for a stay of 
the California Supreme Court’s judgment. I referred the 
application to the full Court, which denied the stay. 455 
U. S. 1011. In April, the State filed a petition for a writ of 
certiorari. On October 4, 1982, the Court granted the peti-
tion for certiorari, ante, p. 821, and California now has reap-
plied for a stay. It states that the new penalty proceeding is 
scheduled to begin on November 8, 1982. Respondent has 
stated that he does not object to issuance of a stay.

I have therefore decided that petitioner’s reapplication for 
a stay pending disposition of the case by this Court should be 
granted.

It is so ordered.
1301
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KPNX BROADCASTING CO. et  al . v . ARIZONA 
SUPERIOR COURT ET AL.

ON APPLICATION FOR STAY

No. A-543. Decided December 23, 1982

An application of a broadcasting company and several reporters and court-
room sketch artists to stay—pending review in the Arizona Supreme 
Court—orders of a state trial court that (1) prohibited court personnel, 
counsel, witnesses, and jurors in a murder case from speaking directly 
with the press, and (2) directed that all sketches of jurors be reviewed by 
the court before being broadcast on television, is denied. Given the pro-
cedural posture of this case, a stay is not warranted unless there is a risk 
of irreparable injury together with a demonstrable departure by the trial 
court from the law laid down in this Court’s cases. Those elements are 
not present here.

Justi ce  Rehnqui st , Circuit Justice.
Applicants, KPNX Broadcasting Co. and several reporters 

and courtroom sketch artists, ask that I stay two orders is-
sued by the Superior Court of Maricopa County, Ariz. Ap-
plicants are reporting on a murder case presently being tried 
before one of the judges of that court in Phoenix. This is the 
third trial to arise out of the same murder; three accomplices 
have been convicted in two previous jury trials. The crime 
allegedly involves several conspiracies and other connections 
with organized crime, and has generated extensive publicity. 
Some members of the jury venire expressed a fear for per-
sonal and family safety if they were selected as jurors. The 
trial court responded that it would do whatever was possible 
to prevent their pictures from being displayed. Early in the 
course of this trial, a magazine in Phoenix published an arti-
cle about one of the prosecuting attorneys.

The trial has been open to the public and press at all times. 
There has not been any restriction on the reporting of the 
proceedings in open court. The trial court has, however, en-
tered two orders that “restrict” the press from covering the 
trial as it would like to do.
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First, the trial court ordered court personnel, counsel, wit-
nesses, and jurors not to speak directly with the press. The 
court appointed a court employee as “Liaison with the media” 
to provide a “unified and singular source for the media con-
cerning these proceedings.”

Second, on November 30 the trial judge observed two of 
the applicants, who are television sketch artists, drawing the 
jurors. The court ordered that all drawings of jurors that 
are to be broadcast on television be reviewed by the court be-
fore being broadcast.

After the second order was issued, an organization calling 
itself the First Amendment Coalition sought a conference 
with the trial judge to object to these orders. Nothing was 
resolved at this conference, and the trial was then recessed 
until December 6. On that day, the First Amendment Coali-
tion filed a petition for special action with the Supreme Court 
of Arizona, asking that court to vacate the two orders and 
enjoin the trial judge from issuing any similar orders. The 
Arizona Supreme Court dismissed this petition on December 
8 on the ground that the First Amendment Coalition lacked 
standing and the petitioners had failed to join as parties the 
defendants in the murder trial.

On December 12, the present applicants filed a similar peti-
tion for special action and an application for a stay of the two 
orders. The following day, the Arizona Supreme Court 
denied the application for a stay and set the petition for oral 
argument for hearing on January 18. On December 14, the 
trial court held a hearing on applicants’ standing to challenge 
the orders in that court. The trial court decided that appli-
cants have standing, and set a hearing on their application to 
vacate the orders on December 17. Applicants also filed this 
application on December 17.

On December 20, the trial court entered an order explain-
ing its earlier orders and declining to vacate them. With 
respect to the order that participants in the case not commu-
nicate with the press, the trial court stated that it had eval-
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uated the press’ First Amendment rights against the defend-
ants’ Sixth Amendment rights to a fair trial. It found that 
the least restrictive course of conduct that would protect the 
defendants’ rights was to restrict the participants’ outside 
contact with the press and appoint a court official to 
answer questions about the proceedings. As to the sketch 
order, the court held that the sketches of jurors by television 
artists were used in lieu of actual video recording of the 
jurors during the proceedings. It held that there is no con-
stitutional right to broadcast pictures of the jurors, relying 
on Chandler v. Florida, 449 U. S. 560 (1981), and Nixon v. 
Warner Communications, Inc., 435 U. S. 589 (1978).

Applicants contend that the order that trial participants 
not communicate with the press conflicts with Nebraska 
Press Assn. v. Stuart, 427 U. S. 539 (1976), and with several 
decisions from the Federal Courts of Appeals. Applicants 
contend there was no showing that the order was necessary 
to protect the defendants’ right to a fair trial. Respondents 
contend that this order is supportable on the merits because 
the trial court has struck a proper balance between the 
defendants’ right to a fair trial and the press’ First Amend-
ment rights. They point out that nothing in the order limits 
the press’ right to attend the trial and report anything it 
observes.

Applicants also contend that the order prohibiting broad-
cast of sketches of the jurors is an unconstitutional prior 
restraint. They contend the decision conflicts with Stuart, 
supra, and with the decisions of several State Supreme 
Courts. Respondents contend that this order is based on an 
interpretation of the Arizona Supreme Court’s guideline con-
cerning television coverage of trials. Since the order applies 
only to television, respondents contend that it is correct 
under Chandler v. Florida, supra.

These facts seem to place the issues in the general area of 
constitutional law that is covered by our decisions in cases
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such as Globe Newspaper Co. v. Superior Court for County 
of Norfolk, 457 U. S. 596 (1982); Richmond Newspapers, 
Inc. v. Virginia, 448 U. S. 555 (1980); Gannett Co. v. 
DePasquale, 443 U. S. 368 (1979); and Nebraska Press Assn. 
v. Stuart, supra. It does not appear that stays were sought 
from this Court in any but the last of these four cases; and the 
present case is in a posture very similar to that of Stuart, 
supra, when that case was before Just ice  Blackm un  on an 
application for stay. 423 U. S. 1319 (1975); 423 U. S. 1327 
(1975). The applicants there, like the applicants in this case, 
were seeking a stay of a state trial court order pending re-
view of that order in the State Supreme Court. As Justi ce  
Blackm un  pointed out, “[i]t is highly desirable, of course, 
that the issue, concerning, as it does, an order by a . . . state 
court, should be decided in the first instance by the Supreme 
Court” of the State. 423 U. S., at 1325; 423 U. S., at 1328. 
There, as here, the State Supreme Court had given some in-
dication that it would not rule on the case for several weeks.

In these circumstances, Justic e Blackm un  noted that 
where “a direct prior restraint is imposed upon the reporting 
of news by the media, each passing day may constitute a sep-
arate and cognizable infringement of the First Amendment.” 
Id., at 1329. Justic e  Blac km un  thought that parts of the 
order at issue in Stuart created irreparable injuries that 
required him to act before the State Supreme Court. The 
applicants in that case were prohibited from “reporting of the 
details of the crimes, of the identities of the victims, [and] of 
the testimony of the pathologist at the preliminary hearing.” 
Id., at 1331. At the same time, Justi ce  Blackm un  de-
clined to stay other parts of the order, including a complete 
prohibition on reporting that the accused had confessed, id., 
at 1332-1333, a ban on photography in the courthouse, and 
restrictions on trial participants’ contacts with the media, id., 
at 1334. Justi ce  Blac kmu n  thought it proper to stay only 
“the most obvious features that require resolution immedi-
ately and without one moment’s further delay.” Ibid.
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Given the procedural posture of this case, it would seem 
that in order for a stay to be granted before the case is heard 
by the highest court of the State, there should be a risk of 
irreparable injury together with a demonstrable departure 
on the part of the trial court from the law laid down in our 
cases. I simply do not find those elements to be present 
here. The orders at issue in this case do not prohibit the re-
porting of any facts on the public record. The trial has never 
been closed, and all the proceedings may be reported and 
commented upon. With respect to the court’s order barring 
communication between trial participants and the press, it 
seems to me that the following language from Sheppard v. 
Maxwell, 384 U. S. 333 (1966), quoted with approval in Stu-
art, supra, at 553-554, goes far towards sustaining the action 
of the trial court:

“Due process requires that the accused receive a trial by 
an impartial jury free from outside influences. . . . The 
courts must take such steps by rule and regulation that 
will protect their processes from prejudicial outside in-
terferences. Neither prosecutors, counsel for defense, 
the accused, witnesses, court staff nor the enforcement 
officers coming under the jurisdiction of the court should 
be permitted to frustrate its function. Collaboration be-
tween counsel and the press as to information affecting 
the fairness of a criminal trial is not only subject to regu-
lation, but is highly censurable and worthy of discipli-
nary measures.” 384 U. S., at 362-363.

So far as communication between the trial participants and 
the press during actual sessions of the court in the courtroom 
and its immediate environs, I do not have the slightest doubt 
that a trial judge may insist that the only performance which 
goes on in the courtroom is the trial of the case at hand. The 
fact that media coverage has transformed events such as 
professional sports contests into a framework designed to ac-
commodate that coverage does not mean that the First 
Amendment requires criminal trials to undergo the same
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transformation. The mere potential for confusion if unregu-
lated communication between trial participants and the press 
at a heavily covered trial were permitted is enough to war-
rant a measure such as the trial judge took in this case. 
Continuation of the proscription against communication to 
hours and places where the court is not in session appears to 
me to be warranted under the above-quoted language from 
Sheppard, supra.

I find the requirement of clearance with the trial judge be-
fore sketches of the jurors may be shown on television the 
more troubling of the two orders issued by the trial judge. 
The judge limited the order to sketches drawn for television 
showing, and did not include within it sketches to be repro-
duced in newspapers. He apparently made this distinction 
because Chandler v. Florida, 449 U. S. 560 (1981), suggests 
a greater latitude in trial courts for regulating television cov-
erage of a trial than for regulation of coverage by the press. 
For this purpose I am somewhat at a loss to know why the 
print media and the electronic media should be treated 
differently, since whatever potential for disruption or distor-
tion may exist would appear to be the same whether the 
sketches are ultimately reprinted in newspapers or shown on 
television.

But I cannot accept applicants’ conclusion, drawn from this 
distinction, that the limitation of the regulation of sketches 
indicates that the trial judge did not regard it as essential; I 
think he regarded it as essential, and probably would have 
extended it to all sketches if he thought that the First 
Amendment permitted him to do it. Likewise, the require-
ment of previous clearance of the sketches smacks, at least in 
the abstract, of the notion of “prior restraint,” which has 
been roundly condemned in a long line of our cases beginning 
with Near v. Minnesota ex rel. Olson, 283 U. S. 697 (1931). 
I think that in all probability the trial judge’s order would be 
more defensible on federal constitutional grounds if he had 
flatly banned courtroom sketching of the jurors, and if he had 
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extended the ban to those who sketch for the print media as 
well as to those who sketch for television.

But balancing the doubts that this portion of the judge’s 
second order generates against the procedural posture of the 
case, I conclude that the application for a stay should be de-
nied. Surely all of the lofty historical reasons which have 
been advanced in our opinions to support the right of public 
and press access to criminal trials contemplate the traditional 
criminal trial as a public governmental procedure of some im-
portance to every citizen. I would think that of all conceiv-
able reportorial messages that could be conveyed by report-
ers or artists watching such trials, one of the least necessary 
to appreciate the significance of the trial would be individual 
juror sketches.

Stuart is a prototypical example of a recent case in this 
area which has admonished trial courts to employ their usu-
ally considerable discretion to search for other alternatives 
than prior restraints in order to protect the defendant’s con-
stitutional right to a fair trial and the State’s interest in a 
verdict which may be upheld on appeal. I am satisfied that 
the trial judge has indeed sought for these alternatives here, 
and I do not find them so demonstrably impermissible as to 
warrant a stay at this stage of the proceedings. The applica-
tion is therefore

Denied.



CONFORTE v. COMMISSIONER 1309

Opinion in Chambers

CONFORTE v. COMMISSIONER OF INTERNAL 
REVENUE

ON APPLICATION FOR STAY

No. A-584. Decided January 12, 1983

An application for a stay, pending the filing and disposition of a petition for 
certiorari, of the Court of Appeals’ judgment—which dismissed appli-
cant’s appeal from the Tax Court’s determination upholding the Internal 
Revenue Service’s calculations of taxes due from applicant and his wife— 
is denied. Relying on Molinaro n . New Jersey, 396 U. S. 365, the Court 
of Appeals had dismissed applicant’s appeal because he was a fugitive 
from justice for federal convictions, but ruled that he could move to rein-
state his appeal if he submitted himself within a specified number of days 
to the District Court from which he was a fugitive. Although absent a 
stay, applicant may be injured because the period for surrendering ex-
pired on the day that he filed his application for a stay, nevertheless a 
stay is not appropriate since there is no reasonable possibility that four 
Justices will vote to grant certiorari to consider whether Molinaro 
should apply only to appeals from criminal convictions and not to appeals 
in civil cases, as here.

Justi ce  Rehnq uis t , Circuit Justice.
This controversy began when the Internal Revenue Serv-

ice (IRS) issued tax deficiencies and penalties against appli-
cant and his wife for the years 1973 through 1976. The 
Confortes filed tax returns for the years in question stating a 
“net income,” but without disclosing their gross income and 
deductions; they claimed these details would be incriminat-
ing. Based on projections of income and expenses, the IRS 
determined that the Confortes had a greater tax liability than 
their “net income” revealed.

The Confortes petitioned to the Tax Court for a redetermi-
nation. That court sustained the calculations made by the 
IRS. 74 T. C. 1160 (1980). Pursuant to 26 U. S. C. §7482 
(1976 ed. and Supp. V), the Confortes appealed to the United 
States Court of Appeals for the Ninth Circuit. On Novem-
ber 5, 1982, the Court of Appeals affirmed in part and re-
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versed in part as to Mrs. Conforte. 692 F. 2d 587. Appli-
cant’s appeal, however, was dismissed. Applicant seeks a 
stay of that dismissal.

The Court of Appeals found that applicant is a fugitive 
from justice for convictions on four counts of willfully at-
tempting to evade federal employment taxes. See United 
States v. Conforte, 624 F. 2d 869 (CA9 1980). Relying on 
this Court’s decision in Molinaro v. New Jersey, 396 U. S. 
365 (1970) (per curiam), the court held that as a fugitive from 
justice applicant should not be allowed to prosecute an appeal 
in the federal courts.

The court rejected applicant’s argument that Molinaro 
only applies to appeals from criminal convictions. The court 
noted that “the rule should apply with greater force in civil 
cases where an individual’s liberty is not at stake,” 692 F. 2d, 
at 589, and cited a series of cases from the Courts of Appeals 
so holding. See Doyle v. Department of Justice, 215 U. S. 
App. D. C. 338, 668 F. 2d 1365 (1981) (per curiam), cert, de-
nied, 455 U. S. 1002 (1982); Broadway v. City of Montgom-
ery, 530 F. 2d 657 (CA5 1976); United States ex rel. Bailey v. 
Commanding Officer, 496 F. 2d 324 (CAI 1974). The court 
also said it need not determine whether Molinaro would 
apply where the criminal conviction and the civil appeal are 
unrelated because here the issues of the two cases “are each 
related components of a general tax evasion scheme.” 692 
F. 2d, at 590. Finally, relying on its own decisions in United 
States v. Wood, 550 F. 2d 435 (1976), and Johnson v. Laird, 
432 F. 2d 77 (1970), the court held that Molinaro is not lim-
ited to discretionary appeals.

The Court of Appeals did not leave applicant without re-
course. The court ruled that “[i]f within 56 days he submits 
himself to the jurisdiction of the District Court of Nevada 
[the court from which he is a fugitive], he may move to rein-
state his appeal.” 692 F. 2d, at 590. With a three-day ex-
tension because of the New Year’s Eve holiday, the 56 days 
expired on January 3, 1983. On the same day applicant filed 
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in this Court for a stay of the Court of Appeals’ decision pend-
ing his filing of a petition for certiorari and our disposition of 
that petition.

Applicant argues that a stay should be granted because 
“the 56 day limitation will expire before the application for a 
writ of certiorari can be completed and filed.” He maintains 
that should this Court deny his yet-to-be filed petition for 
certiorari he desires to have time remaining to comply with 
the Court of Appeals’ directive. The 56 days expired on the 
day applicant filed for this stay. Except in extreme circum-
stances the Court generally is unable to provide same-day 
service. While it might be within our jurisdiction to grant a 
stay retroactively, an applicant detracts from the urgency of 
his situation where he makes a last-minute claim and offers 
no explanation for his procrastination.

Applicant may be injured if a stay does not issue. Assum-
ing he files a petition for certiorari, unless we grant that peti-
tion and reverse the lower court the running of the 56 days 
will bar applicant from reinstating his appeal by surrendering 
to the authorities. A stay is appropriate, however, only 
where there is a reasonable possibility that four Justices of 
this Court will vote to grant certiorari. See Houchins v. 
KQED, Inc., 429 U. S. 1341, 1344 (1977) (Rehnq ui st , J., in 
chambers); Graves v. Barnes, 405 U. S. 1201, 1203 (1972) 
(Powell , J., in chambers). I do not believe that a reason-
able possibility exists here.1

In Molinaro v. New Jersey, supra, the Court said that 
while a litigant’s status as a fugitive from justice “does not 
strip the case of its character as an adjudicable case or con-
troversy, we believe it disentitles the [litigant] to call upon 
the resources of the Court for determination of his claims.” 

1 While applicant alleges injury in his request for a stay, he does not set 
forth a legal argument on the merits. Thus, the application could be de-
nied for applicant’s failure to carry his burden of overcoming the presump-
tive correctness of the Court of Appeals’ decision. Whalen v. Roe, 423 
U. S. 1313, 1316 (1975) (Marsh al l , J., in chambers).
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Id., at 366. See also Smith v. United States, 94 U. S. 97 
(1876). While this Court has never extended the “fugitive 
from justice” rule beyond the facts of Molinaro and Smith 
(i. e., where the criminal conviction from which the litigant is 
a fugitive is the judgment being challenged on appeal), the 
court below correctly points out that the Courts of Appeals 
have done so on a number of occasions. Since we have de-
nied certiorari in this type case in the past, I do not believe it 
likely that applicant’s petition will be granted. See, e. g., 
Doyle v. Department of Justice, supra.2

For these reasons the application is denied.

2 Applicant’s failure to seek a stay in the Court of Appeals provides an 
alternative ground for denial of the stay. “An application for a stay or in-
junction to a Justice of this Court shall not be entertained, except in the 
most extraordinary circumstances, unless application for the relief sought 
first has been made to the appropriate court or courts below, or to a judge 
or judges thereof.” This Court’s Rule 44.4. Applicant seeks to be ex-
cused from his failure to comply with this Rule, not because of any “ex-
traordinary circumstances,” but because, according to applicant, the Court 
of Appeals “has ruled that [he] has forfeited any right to seek relief from 
the judicial processes of” that court. To the contrary, the court found only 
that applicant could not pursue his civil appeal unless he turned himself in 
within 56 days.
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BONURA et  al . v. CBS, INC., et  al .

ON APPLICATION TO VACATE STAY

No. A-622. Decided January 16, 1983

An application to vacate the Court of Appeals’ stay of the District Court’s 
order forbidding the broadcast by CBS in the Dallas area of a particular 
segment of a designated program, is denied.

Justic e  White , Circuit Justice.
There is no doubt that as Circuit Justice I have the power 

to set aside the stay issued by the Court of Appeals in this 
case. Only the weightiest considerations, however, would 
warrant such action by a Circuit Justice. New York n . 
Kleppe, 429 U. S. 1307, 1310 (1976) (Mars hall , J., in cham-
bers); O’Rourke v. Levine, 80 S. Ct. 623, 624, 4 L. Ed. 2d 
615, 616 (1960) (Harlan, J., in chambers).

I have examined the transcript of the hearing held by the 
District Judge at 8:30 p. m. on January 15, 1983, in New Or-
leans, the order issued after the hearing forbidding the 
broadcast by CBS in the Dallas area of a particular segment 
of a designated program, the order issued by a divided panel 
of the Court of Appeals staying the District Court’s order, 
and the application to me to vacate the stay of the Court of 
Appeals. I am not myself convinced that the Court of Ap-
peals was in error in issuing the stay; and I do not think that 
if the application were before the full Court, five Justices 
would vote to vacate the stay. Accordingly, I deny the 
application to vacate the stay.
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JAFFREE ET AL. v. BOARD OF SCHOOL COMMIS-
SIONERS OF MOBILE COUNTY ET AL.

ON APPLICATION FOR STAY

No. A-663. Decided February 11, 1983

An application for a stay of the District Court’s judgment, pending an ap-
peal to the Court of Appeals, is granted. That judgment dismissed ap-
plicants’ complaint and dissolved a preliminary injunction in an action 
challenging Alabama statutes that provided for a daily one-minute period 
for meditation or voluntary prayer in the public schools and that permit-
ted teachers to lead their classes in prayer. The District Court cor-
rectly recognized that conducting prayers as part of a public school pro-
gram is unconstitutional under this Court’s decisions. Unless and until 
this Court reconsiders these decisions, the District Court is obligated to 
follow them. Similarly, a Circuit Justice’s authority is limited by con-
trolling decisions of the full Court.

Justi ce  Powell , Circuit Justice.
This is an application for a stay of the judgment of the 

United States District Court for the Southern District of Ala-
bama pending an appeal to the United States Court of Ap-
peals for the Eleventh Circuit. Applicant Ishmael Jaffree is 
the father of minor applicants Jamael Aakki Jaffree, Makeba 
Green, and Chioke Saleem Jaffree, three students in the Mo-
bile County, Alabama, public schools. Respondents are var-
ious school and state officials. The application was filed here 
on Feburary 2. In my capacity as Circuit Justice, I entered 
an order staying the judgment of the District Court until re-
spondents were afforded an opportunity to respond. Their 
responses are now in hand, and I have considered the merits 
of the application for a stay.

The situation, quite briefly, is as follows: Beginning in 
the fall of 1981, teachers in the minor applicants’ schools 
conducted prayers in their regular classes, including group 
recitations of the Lord’s Prayer. At the time, an Alabama 
statute provided for a one-minute period of silence “for
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meditation or voluntary prayer” at the commencement of 
each day’s classes in the public elementary schools. Ala. 
Code § 16-1-20.1 (Supp. 1982). In 1982, Alabama enacted a 
statute permitting public school teachers to lead their classes 
in prayer. 1982 Ala. Acts 735.

Applicants, objecting to prayer in the public schools, filed 
suit to enjoin the activities. They later amended their com-
plaint to challenge the applicable state statutes. After a 
hearing, the District Court granted a preliminary injunction. 
Jaffree v. James, 544 F. Supp. 727 (1982). It recognized 
that it was bound by the decisions of this Court, id., at 731, 
and that under those decisions it was “obligated to enjoin the 
enforcement” of the statutes, id., at 733.

In its subsequent decision on the merits, however, the Dis-
trict Court reached a different conclusion. Jaffree v. Board 
of School Commissioners of Mobile County, 554 F. Supp. 
1104 (1983). It again recognized that the prayers at issue, 
given in public school classes and led by teachers, were vio-
lative of the Establishment Clause of the First Amendment 
as that Clause has been construed by this Court. The Dis-
trict Court nevertheless ruled “that the United States Su-
preme Court has erred.” Id., at 1128. It therefore dis-
missed the complaint and dissolved the injunction.

There can be little doubt that the District Court was 
correct in finding that conducting prayers as part of a school 
program is unconstitutional under this Court’s decisions. In 
Engel v. Vitale, 370 U. S. 421 (1962), the Court held that the 
Establishment Clause of the First Amendment, made appli-
cable to the States by the Fourteenth Amendment, prohibits 
a State from authorizing prayer in the public schools. The 
following Term, in Murray n . Curlett, decided with Abington 
School District v. Schempp, 374 U. S. 203 (1963), the Court 
explicitly invalidated a school district’s rule providing for the 
reading of the Lord’s Prayer as part of a school’s opening ex-
ercises, despite the fact that participation in those exercises 
was voluntary.
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Unless and until this Court reconsiders the foregoing deci-
sions, they appear to control this case. In my view, the Dis-
trict Court was obligated to follow them. Similarly, my own 
authority as Circuit Justice is limited by controlling decisions 
of the full Court. Accordingly, I am compelled to grant the 
requested stay.

It is so ordered.
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CALIFORNIA. See Stays, 5.
CAPITAL PUNISHMENT. See Criminal Law; Stays, 5.

CHURCHES’ CONTROL OF ISSUANCE OF LIQUOR LICENSES. 
See Constitutional Law, III.

CITY ELECTIONS. See Voting Rights Act of 1965.
CLAYTON ACT. See Antitrust Acts.

CLEAR AND CONVINCING EVIDENCE. See Securities Regula-
tion.

COLLECTIVE-BARGAINING AGREEMENTS. See Damages; Na-
tional Labor Relations Board.

COLORADO. See Water Rights.

COMMERCIAL TELEVISION STATION LICENSES. See Rehabili-
tation Act of 1973.

COMMUNICATIONS ACT OF 1934. See Rehabilitation Act of 1973.
CONSTITUTIONAL LAW. See also Bankruptcy; Criminal Law; 

Habeas Corpus; Immigration and Nationality Act of 1952; State 
Bank Taxes; Stays, 3, 4.

I. Double Jeopardy.
Multiple punishment—Two convictions arising from same conduct.— 

Respondent’s Missouri convictions and sentences in a single trial for both 
armed criminal action and first-degree robbery by means of a dangerous 
weapon did not violate Double Jeopardy Clause, even though both convic-
tions arose from same conduct. Missouri v. Hunter, p. 359.
II. Due Process.

Prisoners—Administrative segregation.—Administrative segregation of 
prisoners does not involve an interest independently protected by Due 
Process Clause, but under pertinent Pennsylvania law respondent prisoner 
acquired protected liberty interest in remaining in general prison popula-
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CONSTITUTIONAL LAW—Continued.
tion; however, minimum due process requirements were satisfied by proc-
ess afforded him upon his being placed in administrative segregation to 
protect prison officials and other inmates pending investigation of his role 
in a prison riot, a detailed adversary proceeding not being necessary. 
Hewitt v. Helms, p. 460.

III. Establishment of Religion.
Liquor licenses—Control by churches and schools—Validity of Massa-

chusetts statute.—A Massachusetts statute vesting in churches and schools 
power to prevent issuance of liquor licenses for premises within a 500-foot 
radius of church or school by objecting to license applications violates 
Establishment Clause of First Amendment. Larkin v. Grendel’s Den, 
Inc., p. 116.

IV. Freedom of Association.
1. Financial dealings of political parties—Disclosure—Validity of Ohio 

laws.—Ohio statutory provisions requiring every candidate for political of-
fice to report names and addresses of campaign contributors and recipients 
of campaign disbursements cannot be constitutionally applied to appellee 
Socialists Workers Party, a minor political party that historically has been 
object of harassment by Government officials and private parties. Brown 
v. Socialist Workers ’74 Campaign Committee, p. 87.

2. National Right to Work Committee’s political fund—Contributions— 
Restrictions of federal statute.—For purposes of Federal Election Cam-
paign Act of 1971, which limits non-capital-stock corporations’ solicitation 
of contributions to funds segregated for use for political purposes during 
federal elections to “members” of corporation, persons solicited by Na-
tional Right to Work Committee (a corporation without capital stock) for 
contributions to its fund did not qualify as members, and First Amendment 
associational rights asserted by Committee were overbome by interests 
Congress sought to protect. FEC v. National Right to Work Committee, 
p. 197.

V. Impairment of Contracts.
Intrastate gas market—Price controls—Validity of Kansas statute.—A 

1979 Kansas Act imposing price controls on intrastate gas market with re-
gard to contracts executed before April 20,1977, and governing application 
of contractual “governmental price escalator” and “price redetermination” 
clauses, did not impair appellant seller’s 1975 intrastate contracts (contain-
ing such clauses) with appellee in violation of Contract Clause, and thus 
contract price could be escalated under either contractual clause only to 
ceiling prescribed by Act; nor did Kansas Supreme Court err in holding 
that enactment of § 105 of federal Natural Gas Policy Act of 1978, relating 
to ceiling prices for intrastate gas, did not trigger governmental price esca-
lator clauses in parties’ contracts. Energy Reserves Group, Inc. v. Kan-
sas Power & Light Co., p. 400.
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VI. Privilege Against Self-Incrimination.

1. Civil deposition testimony—Grant of use immunity.—A deponent’s 
civil deposition testimony repeating verbatim or closely tracking his prior 
immunized testimony—such as respondent’s testimony before a grand jury 
for which he had been granted use immunity pursuant to 18 U. S. C. 
§ 6002—is not, without duly authorized assurance of immunity at time of 
deposition, immunized testimony within meaning of § 6002, and therefore 
may not be compelled over a valid assertion of his Fifth Amendment privi-
lege. Pillsbury Co. v. Conboy, p. 248.

2. Prosecution for drunken driving—Refusal to take blood-alcohol 
test.—Admission in evidence in a prosecution for drunken driving of de-
fendant’s refusal to submit to a blood-alcohol test does not offend his Fifth 
Amendment right against self-incrimination, and is not fundamentally 
unfair in violation of due process, even when police fail to warn him that 
refusal can be used against him at trial. South Dakota v. Neville, p. 553.

VIL Right to Counsel.
Polygraph test—Presence of counsel—Waiver of right.—Where respond-

ent, who had been arrested for rape, requested a polygraph examination 
after consulting with his counsel, was given Miranda warnings and signed 
a waiver certificate prior to taking examination, and admitted upon a ques-
tion by examining official (after conclusion of examination) that he had in-
tercourse with victim but said that it was consensual, respondent waived 
right to have counsel present not only during administration of exami-
nation itself, but also at “post-test” questioning, unless circumstances 
changed so seriously that his answers no longer were voluntary, or unless 
he no longer was waiving his rights knowingly and voluntarily. Wyrick v. 
Fields, p. 42.

CONTRACT CLAUSE. See Constitutional Law, V.

CONTRACTORS’ ASSOCIATIONS. See Antitrust Acts; National 
Labor Relations Board.

CONTRIBUTIONS TO CORPORATIONS’ POLITICAL FUNDS. See 
Constitutional Law, IV, 2.

CONTRIBUTIONS TO POLITICAL PARTIES. See Constitutional 
Law, IV, 1.

COURTS OF APPEALS. See Interstate Commerce Commission.
CRIMINAL LAW. See also Constitutional Law, I; VI, 2; VII; Habeas 

Corpus; Stays, 4, 5.
Ohio prosecution—Death penalty—Consideration of prior Illinois con-

viction.—Admission in evidence in respondent’s Ohio murder trial of a 
prior Illinois conviction based on his guilty plea—introduced by prosecution 
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only for purpose of obtaining death penalty—did not deprive respondent of 
any federal right, and in his federal habeas corpus action Court of Appeals 
erred in reassessing his credibility as a witness in Ohio prosecution and in 
concluding, contrary to Ohio courts, that Illinois guilty plea was not volun-
tary and knowing in constitutional sense. Marshall v. Lonberger, p. 422.

CUSTODIAL POLICE INTERROGATION. See Constitutional Law, 
VII.

CUSTOMS DUTIES. See State and Local Personal Property Taxes.
DAMAGES.

Wrongful discharge of employee—Suit against employer and union— 
Apportionment of damages.—In employee’s suit against employer and 
union where Federal District Court found that employee’s damages were 
caused initially by employer’s wrongful discharge of employee and were in-
creased by union’s breach of its duty of fair representation in handling em-
ployee’s grievance under collective-bargaining agreement, apportionment 
of damages between union and employer was required and employer 
should not be held solely liable for damages. Bowen v. USPS, p. 212.

DEAF PERSONS. See Rehabilitation Act of 1973.
DEATH PENALTY. See Criminal Law; Stays, 5.

DEPORTATION OF ALIENS. See Immigration and Nationality Act 
of 1952.

DEPOSITIONS. See Constitutional Law, VI, 1.

DIRECTOR OF OFFICE OF WORKERS’ COMPENSATION PRO-
GRAMS. See Justiciability.

DISBURSEMENTS OF POLITICAL PARTIES. See Constitutional 
Law, IV, 1.

DISCHARGE OF EMPLOYEES. See Damages.

DISCLOSURE OF POLITICAL PARTIES’ FINANCIAL MATTERS.
See Constitutional Law, IV, 1.

DISCRIMINATION AGAINST HANDICAPPED PERSONS. See 
Rehabilitation Act of 1973.

DISCRIMINATION BASED ON RACE. See Voting Rights Act of 
1965.

DISMISSAL OF APPEALS. See Stays, 2.

DIVERSION OF RIVER WATER. See Water Rights.
DOUBLE JEOPARDY. See Constitutional Law, I.
DRIVING WHILE INTOXICATED. See Constitutional Law, VI, 2.
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DUE PROCESS. See Constitutional Law, II; VI, 2; VII; Criminal 
Law; Immigration and Nationality Act of 1952.

ELECTIONS. See Voting Rights Act of 1965.

EMPLOYER AND EMPLOYEES. See Damages; Longshoremen’s 
and Harbor Workers’ Compensation Act.

ESTABLISHMENT OF RELIGION CLAUSE. See Constitutional 
Law, III; Stays, 3.

ESTOPPEL OF GOVERNMENT. See Aliens.

EVIDENCE. See Constitutional Law, VI, 2; Criminal Law; Securi-
ties Regulation.

EXCLUSION OF ALIENS. See Immigration and Nationality Act 
of 1952.

EXEMPTIONS OF PROPERTY FROM DEBTOR’S ESTATE. See 
Bankruptcy.

EXHAUSTION OF STATE REMEDIES. See Habeas Corpus.

FAIR REPRESENTATION BY UNION. See Damages.

FEDERAL COMMUNICATIONS COMMISSION. See Rehabilitation 
Act of 1973.

FEDERAL ELECTION CAMPAIGN ACT OF 1971. See Constitu-
tional Law, IV, 2.

FEDERAL RULES OF APPELLATE PROCEDURE. See Jurisdic-
tion.

FEDERAL RULES OF CIVIL PROCEDURE. See Jurisdiction.

FEDERAL-STATE RELATIONS. See Constitutional Law, V; State 
and Local Personal Property Taxes; State Bank Taxes; Voting 
Rights Act of 1965.

FIFTH AMENDMENT. See Bankruptcy; Constitutional Law, I; 
VI; VIL

FINANCIAL DEALINGS OF POLITICAL PARTIES. See Constitu-
tional Law, IV, 1.

FIRST AMENDMENT. See Constitutional Law, III; IV; Stays, 3, 4. 
FOURTEENTH AMENDMENT. See Constitutional Law, I; II; VI, 2. 
FRAUD IN SECURITIES TRANSACTIONS. See Securities Regu-

lation.

FREEDOM OF ASSOCIATION. See Constitutional Law, IV.
FREEDOM OF THE PRESS. See Stays, 4.
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FUGITIVES FROM JUSTICE. See Stays, 2.

GAS PRICE CONTROLS. See Constitutional Law, V.

GUILTY PLEAS. See Criminal Law.
HABEAS CORPUS. See also Criminal Law.

State-court conviction—Federal relief—Exhaustion of state remedies.— 
Title 28 U. S. C. § 2254’s requirement of exhaustion of state remedies was 
not met where federal habeas corpus petitioner’s claim had been inter-
preted by Michigan Court of Appeals, in affirming his state-court murder 
conviction, as being predicated on state-law rule that malice should not be 
implied from fact that a weapon was used, and where argument that trial 
court’s jury instruction as to malice unconstitutionally shifted burden of 
proof and was inconsistent with presumption of innocence had never been 
presented to, or considered by, Michigan courts. Anderson v. Harless, 
p. 4.
HANDICAPPED PERSONS. See Rehabilitation Act of 1973.
HARBOR WORKERS. See Longshoremen’s and Harbor Workers’ 

Compensation Act.
HEARING-IMPAIRED PERSONS. See Rehabilitation Act of 1973. 

“HOT CARGO” CONTRACTS. See National Labor Relations Board. 
HOUSEHOLD FURNISHINGS AND APPLIANCES OF DEBTOR.

See Bankruptcy.
ILLINOIS. See Criminal Law.
IMMIGRATION AND NATIONALITY ACT OF 1952. See also Aliens.

Exclusion of permanent resident alien—INS’s authority.—Immigration 
and Naturalization Service had authority under Act to proceed by an ex-
clusion hearing (rather than by deportation proceedings) to determine 
whether respondent—a permanent resident alien who left country for a 
brief visit to Mexico that involved an attempt to smuggle aliens across 
border upon her return—was attempting to “enter” United States and 
whether she was excludable; on remand, Court of Appeals, which had 
affirmed District Court judgment vacating INS’s exclusion order, should 
consider whether respondent was afforded due process to which she was 
entitled in her exclusion hearing. Landon v. Plasencia, p. 21.
IMMIGRATION AND NATURALIZATION SERVICE. See Aliens;

Immigration and Nationality Act of 1952.
IMMUNITY FOR TESTIMONY. See Constitutional Law, VI, 1.
IMMUNITY OF FEDERAL OBLIGATIONS FROM STATE TAX-

ATION. See State Bank Taxes.
IMPAIRMENT OF CONTRACTS. See Constitutional Law, V.
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IMPLIED CAUSES OF ACTION. See Securities Regulation.

IMPLIED MALICE. See Habeas Corpus.

IMPORTS. See State and Local Personal Property Taxes.

INTERROGATION BY POLICE. See Constitutional Law, VIL

INTERSTATE COMMERCE ACT. See Interstate Commerce Commis-
sion.

INTERSTATE COMMERCE COMMISSION.
Railroad rates—ICC’s orders—Judicial review.—Where ICC, acting on 

a shipper’s complaint, first issued a temporary order in 1976 establishing 
petitioner railroads’ rate for moving coal, then, in 1978, acting on railroads’ 
petition, raised rate, and in 1979, again raised rate, Court of Appeals, act-
ing on petitions filed by all parties for review of 1978 and 1979 orders, 
should have deferred to ICC on questions concerning applicable rates, and 
court erred in concluding that effect of its decision that 1978 and 1979 
orders were arbitrary and capricious was to reinstate 1976 order; court’s 
authority to reject ICC rate orders extended to orders alone and not to 
rates, reasonableness of which lies within ICC’s primary jurisdiction. 
Burlington Northern Inc. v. United States, p. 131.

INTRASTATE GAS PRICE CONTROLS. See Constitutional Law, V.

JURISDICTION. See also Interstate Commerce Commission.
Court of Appeals—Notice of appeal.—Under Federal Rule of Appellate 

Procedure 4(a)(4), governing filing of notices of appeals, a court of appeals 
lacks jurisdiction to act when a notice of appeal is filed before district court 
acts on a motion to alter or amend judgment previously filed in district 
court pursuant to Federal Rule of Civil Procedure 59, and a new notice of 
appeal is not filed after district court’s disposition of Rule 59 motion. 
Griggs v. Provident Consumer Discount Co., p. 56.

JUSTICIABILITY.
Coverage of Longshoremen’s and Harbor Workers’ Compensation Act— 

Standing to seek review of decision.—In an action involving a Court of 
Appeals’ decision that an individual was not covered by Longshoremen’s 
and Harbor Workers’ Compensation Act at time of his injury, there was a 
justiciable controversy before this Court since such individual, as a party 
respondent under this Court’s Rule 19.6, filed a brief arguing for his cover-
age under Act, and thus it was unnecessary to determine whether peti-
tioner Director of Office of Workers’ Compensation Programs had Art. Ill 
standing to seek review of decision below. Director, OWCP v. Per ini 
North River Associates, p. 297.

KANSAS. See Constitutional Law, V.
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LABOR UNIONS. See Antitrust Acts; Damages; National Labor 
Relations Board.

LICENSING OF LIQUOR ESTABLISHMENTS. See Constitutional 
Law, III.

LICENSING OF TELEVISION STATIONS. See Rehabilitation Act 
of 1973.

LIENS ON HOUSEHOLD FURNISHINGS AND APPLIANCES. See 
Bankruptcy.

LIQUOR LICENSES. See Constitutional Law, III.

LONGSHOREMEN’S AND HARBOR WORKERS’ COMPENSATION 
ACT. See also Justiciability.

Coverage of Act—Employee “engaged in maritime employment.”—A 
construction firm’s employee, injured while performing his job on deck of a 
barge being used in construction of a sewage treatment plant extending 
over a navigable river, was “engaged in maritime employment” within 
meaning of § 2(3) of Act, and thus was covered by Act. Director, OWCP 
v. Perini North River Associates, p. 297.

MAJORITY-VOTE REQUIREMENT FOR ELECTIONS. See Vot-
ing Rights Act of 1965.

MALICE. See Habeas Corpus.

MARITIME EMPLOYMENT. See Longshoremen’s and Harbor 
Workers’ Compensation Act.

MASSACHUSETTS. See Constitutional Law, III.

MICHIGAN. See Habeas Corpus.

MINOR POLITICAL PARTIES. See Constitutional Law, IV, 1.

MIRANDA WARNINGS. See Constitutional Law, VII.

MISREPRESENTATIONS. See Securities Regulation.

MISSOURI. See Constitutional Law, I.

MULTIEMPLOYER ASSOCIATIONS. See Antitrust Acts; National 
Labor Relations Board.

MULTIPLE PUNISHMENTS FOR SAME OFFENSE. See Con-
stitutional Law, I.

MUNICIPAL ELECTIONS. See Voting Rights Act of 1965.

NATIONAL LABOR RELATIONS ACT. See National Labor Rela-
tions Board.
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NATIONAL LABOR RELATIONS BOARD.
Unfair labor practices—Remedies—Board’s authority.—Where Board, 

holding that union and contractors had violated National Labor Relations 
Act by agreeing not to do business with nonunion dump truck owners and 
operators, issued a cease-and-desist order, Board acted within its authority 
in deciding that Act’s policies would not be effectuated by an order requir-
ing union and contractors to reimburse truck owners and operators who 
were compelled to join union for amounts paid as dues, fees, and fringe 
benefit contributions. Shepard v. NLRB, p. 344.

NATURAL GAS POLICY ACT OF 1978. See Constitutional Law, V.

NAVIGABLE WATERS. See Longshoremen’s and Harbor Workers’ 
Compensation Act.

NEW MEXICO. See Water Rights.
NEWS MEDIA COVERAGE OF CRIMINAL CASE. See Stays, 4.
NOTICE OF APPEAL. See Jurisdiction.
OFFICE OF WORKERS’ COMPENSATION PROGRAMS. See Jus-

ticiability.
OHIO. See Constitutional Law, IV, 1; Criminal Law.
PENNSYLVANIA. See Constitutional Law, II.

PERMANENT RESIDENT ALIENS. See Aliens; Immigration and 
Nationality Act of 1952.

PERSONAL PROPERTY TAXES. See State and Local Personal 
Property Taxes.

PLURALITY-VOTE REQUIREMENT FOR ELECTIONS. See Vot-
ing Rights Act of 1965.

POLICE INTERROGATION. See Constitutional Law, VII.

POLITICAL FUNDS OF CORPORATIONS. See Constitutional
Law, IV, 2.

POLITICAL PARTIES. See Constitutional Law, IV, 1.
POLYGRAPH TESTS. See Constitutional Law, VII.

PORT ARTHUR, TEX. See Voting Rights Act of 1965.
PRAYERS IN PUBLIC SCHOOLS. See Stays, 3.

PRE-EMPTION OF STATE LAW BY FEDERAL LAW. See State 
and Local Personal Property Taxes.

PREPONDERANCE OF EVIDENCE. See Securities Regulation.
PRESENCE OF COUNSEL AT POLYGRAPH TEST. See Con-

stitutional Law, VII.
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PRESUMPTION OF INNOCENCE. See Habeas Corpus.

PRICE CONTROLS ON INTRASTATE GAS. See Constitutional
Law, V.

PRIOR APPROPRIATION OF RIVER WATER. See Water Rights.

PRIOR CONVICTIONS. See Criminal Law.

PRISONS AND PRISONERS. See Constitutional Law, IL

PRIVATE CAUSES OF ACTION. See Securities Regulation.

PRIVILEGE AGAINST SELF-INCRIMINATION. See Constitutional 
Law, VI.

PUBLIC TELEVISION STATION LICENSES. See Rehabilitation 
Act of 1973.

PUNISHMENT FOR SEPARATE CONVICTIONS ARISING FROM 
SAME CONDUCT. See Constitutional Law, I.

RACIAL DISCRIMINATION. See Voting Rights Act of 1965.

RAILROAD RATES. See Interstate Commerce Commission.

REFUSAL TO TAKE BLOOD-ALCOHOL TEST. See Constitutional
Law, VI, 2.

REGISTRATION STATEMENTS FOR SECURITIES. See Securi-
ties Regulation.

REHABILITATION ACT OF 1973.
Public television station licenses—Programming for deaf and hearing- 

impaired persons.—Section 504 of Act, prohibiting discrimination against 
handicapped persons under any federally funded program, does not require 
Federal Communications Commission to review a public television station’s 
license renewal application—particularly with regard to programming for 
deaf and hearing-impaired persons—under a different standard than ap-
plies to a commercial licensee’s renewal application. Community Televi-
sion of Southern California v. Gottfried, p. 498.

RETROSPECTIVE APPLICATION OF STATUTES. See Bank-
ruptcy.

RIGHT OF ASSOCIATION. See Constitutional Law, IV.

RIGHT TO COUNSEL. See Constitutional Law, VII.

RIGHT TO FAIR TRIAL. See Stays, 4.

RIOTS IN PRISONS. See Constitutional Law, II.

“SAME OFFENSE” FOR DOUBLE JEOPARDY PURPOSES. See 
Constitutional Law, I.
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SCHOOLS. See Constitutional Law, III; Stays, 3.

SCHOOLS’ CONTROL OF ISSUANCE OF LIQUOR LICENSES. See 
Constitutional Law, III.

SECURITIES ACT OF 1933. See Securities Regulation.
SECURITIES EXCHANGE ACT OF 1934. See Securities Regulation.

SECURITIES REGULATION.
Misrepresentations in registration statement—Purchasers’ cause of 

action—Standard of proof.—Availability under § 11 of Securities Act of 
1933 of an express remedy to purchasers of a registered security against 
certain enumerated parties for false or misleading information in a reg-
istration statement does not preclude purchasers allegedly defrauded by 
misrepresentations in a registration statement from maintaining an action 
under § 10(b) of Securities Exchange Act of 1934; persons seeking recovery 
under § 10(b) need prove their cause of action by a preponderance of evi-
dence only, not by clear and convincing evidence. Herman & MacLean v. 
Huddleston, p. 375.

SEGREGATION OF PRISONERS. See Constitutional Law, II.

SELF-INCRIMINATION. See Constitutional Law, VI.

SIXTH AMENDMENT. See Stays, 4.

SKETCHES OF JURORS. See Stays, 4.
SOUTH DAKOTA. See Constitutional Law, VI, 2.
STANDING. See Antitrust Acts; Justiciability.
STATE AND LOCAL PERSONAL PROPERTY TAXES.

Tax on imports stored in customs warehouse—Pre-emption by federal 
law.—State and local personal property taxes on imported goods stored 
under bond in a customs warehouse until they are exported, are pre-
empted by Congress’ comprehensive regulation of customs duties. Xerox 
Corp. v. County of Harris, p. 145.

STATE BANK TAXES.
Taxation of interest on federal obligations—Validity of Tennessee tax.— 

Tennessee bank tax—imposed on net earnings, including interest received 
on obligations of United States and of other States but not interest re-
ceived on obligations of Tennessee and its political subdivisions—violates 
immunity of obligations of United States from state taxation and cannot be 
characterized as a nondiscriminatory franchise tax permissible under 31 
U. S. C. § 742. Memphis Bank & Trust Co. v. Gamer, p. 392.

STAYS.
1. Broadcast of program.—Application to vacate Court of Appeals’ stay 

of District Court’s order forbidding broadcast in Dallas area of a particu-
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STAYS—Continued.
lar segment of a designated program, is denied. Bonura v. CBS, Inc. 
(Whi te , J., in chambers), p. 1313.

2. Court of Appeals’ judgment—Dismissal of appeal because of fugitive 
status.—Application to stay Court of Appeals’ judgment—which, because 
applicant was a fugitive from justice for federal convictions, dismissed his 
appeal from Tax Court’s determination upholding Internal Revenue Serv-
ice’s calculations of taxes due from applicant and his wife—is denied. 
Conforte v. Commissioner (Rehn qu ist , J., in chambers), p. 1309.

3. District Court judgment—Prayers in public schools.—Application to 
stay (pending appeal to Court of Appeals) District Court’s judgment— 
which dismissed applicants’ complaint and dissolved a preliminary injunc-
tion in an action challenging Alabama statutes that provided for a period 
for meditation or voluntary prayer in public schools and permitted teachers 
to lead classes in prayer—is granted. Jaffree v. Board of School Commis-
sioners of Mobile County (Powe ll , J., in chambers), p. 1314.

4. State trial court orders—Prohibition of contact with news media and 
telecast of sketches of jurors.—Application to stay—pending review in 
Arizona Supreme Court—state trial court’s orders (1) prohibiting court 
personnel, counsel, witnesses, and jurors in a murder case from speaking 
directly with press, and (2) directing that all sketches of jurors be reviewed 
by court before being broadcast on television, is denied. KPNX Broad-
casting Co. v. Arizona Superior Court (Rehn qu ist , J., in chambers), 
p. 1302.

5. Vacation of death sentence.—State’s reapplication to stay California 
Supreme Court’s judgment vacating respondent’s death sentence and 
remanding for a new sentencing proceeding, is granted. California v. 
Ramos (Reh nq ui st , J., in chambers), p. 1301.

SUPREMACY CLAUSE. See State Bank Taxes.
SUPREME COURT.

1. Proceedings in memory of Justice Fortas, p. VIL
2. Notation of the death of Mrs. Brennan, p. V.
3. Assignment of The  Chief  Jus tice  as Circuit Justice for the Federal 

Circuit, p. iv.
TAKINGS CLAUSE. See Bankruptcy.
TAXES. See State and Local Personal Property Taxes; State Bank

Taxes; Stays, 2.
TELEVISION COVERAGE OF CRIMINAL CASE. See Stays, 4.
TELEVISION STATION LICENSES. See Rehabilitation Act of 1973.
TENNESSEE. See State Bank Taxes.
TRANSACTIONAL IMMUNITY. See Constitutional Law, VI, 1.
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TREBLE-DAMAGES ACTIONS. See Antitrust Acts.

UNFAIR LABOR PRACTICES. See National Labor Relations Board.

UNIONS. See Antitrust Acts; Damages; National Labor Relations 
Board.

USE IMMUNITY. See Constitutional Law, VI, 1.

VOLUNTARINESS OF GUILTY PLEAS. See Criminal Law.

VOTING RIGHTS ACT OF 1965.
Federal approval of city voting plan—Majority-vote requirement— 

Impact upon black voters.—In appellant city’s action under § 5 of Act for 
federal preclearance of changed voting plan involving expansion of munici-
pal borders and at-large election of certain city councilmen by a majority 
vote, District Court did not exceed its authority in conditioning approval of 
plan on change of majority-vote requirement to a plurality-vote require-
ment so as to neutralize to extent possible plan’s adverse impact upon black 
voters. Port Arthur v. United States, p. 159.

WAIVER OF RIGHT TO COUNSEL’S PRESENCE AT POLYGRAPH 
TEST. See Constitutional Law, VII.

WATER RIGHTS.
Diversion of river water—Equitable apportionment.—In action by Colo-

rado to establish right to divert for future uses water of Vermejo River, all 
of which was being appropriated presently by users in New Mexico, Spe-
cial Master properly concluded that flexible principle of equitable appor-
tionment, rather than strict rule of prior appropriation, should be applied; 
proceedings are remanded to Special Master for additional findings to en-
able Court to assess correctness of his application of principle of equitable 
apportionment to facts of case. Colorado v. New Mexico, p. 176.

WEAPONS. See Constitutional Law, I.

WORDS AND PHRASES.
1. “Engaged in maritime employment.” §2(3), Longshoremen’s and 

Harbor Workers’ Compensation Act, 33 U. S. C. §902(3). Director, 
OWCP v. Perini North River Associates, p. 297.

2. “Person . . . injured ... by reason of anything forbidden in the anti-
trust laws.” §4, Clayton Act, 15 U. S. C. § 15. Associated General Con-
tractors of California v. Carpenters, p. 519.

WORKERS’ COMPENSATION. See Justiciability; Longshoremen’s 
and Harbor Workers’ Compensation Act.

ZONING POWER. See Constitutional Law, III.
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