
ORDERS FROM APRIL 20 THROUGH MAY 26, 1981

Apri l  20, 1981
Appeals Dismissed

No. 80-851. Pringle  v . Texas . Appeal from County 
Court of Hale County, Tex., dismissed for want of substan-
tial federal question.

No. 80-927. Thomas  v . Crouch , Judge . Appeal from 
Sup. Ct. Mo. dismissed for want of substantial federal ques-
tion. Reported below: 603 S. W. 2d 532.

No. 80-1303. Potomac  Edison  Co . v . Pennsylvania . 
Appeal from Sup. Ct. Pa. dismissed for want of substantial 
federal question. Reported below: 491 Pa. 432, 421 A. 2d 
214.

No. 80-1441. Kodger  v . Singh . Appeal from Ct. App. 
Ohio, Cuyahoga County, dismissed for want of substantial 
federal question.

No. 80-1360. Genera l  Atomic  Co . v . Unite d  Nuclear  
Corp , et  al . Appeal from Sup. Ct. N. M. Motion of appel-
lant to defer consideration of the appeal denied. Appeal dis-
missed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, cer-
tiorari denied. Justice  Stew art  took no part in the consid-
eration or decision of this motion and this case. Reported 
below: 96 N. M. 155, 629 P. 2d 231.

No. 80-5972. Ruhl  v . Alabam a  State  Bar . Appeal from 
Sup. Ct. Ala. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 391 
So. 2d 1036.
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No. 80-6169. Streate r  v . United  States . Appeal from 
Ct. App. D. C. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 429 
A. 2d 173.

No. 80-6273. Prenz ler  v . Kamrath  et  al . Appeal from 
C. A. 9th Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied.

Certiorari Granted—Vacated and Remanded
No. 80-1420. Uncle  Ben ’s , Inc . v . Johns on . C. A. 5th 

Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Texas Dept, oj 
Community Ajjairs v. Burdine, 450 U. S. 248 (1981). Re-
ported below: 628 F. 2d 419.

No. 80-1463. Marshall , Correctional  Superintendent  
v. Lonberger . C. A. 6th Cir. Motion of respondent for 
leave to proceed in jorma pauperis and certiorari granted. 
Judgment vacated and case remanded for further considera-
tion in light of Sumner n . Mata, 449 U. S. 539 (1981). Re-
ported below: 635 F. 2d 1189.

Miscellaneous Orders
No. A-825. Miss ouri  et  al . v . Liddell  et  al . C. A. 8th 

Cir. Application for stay, presented to Justi ce  Blackmun , 
and by him referred to the Court, denied.

No. A-848. De Weese  v . Unite d  Stat es . C. A. 5th Cir. 
Application for stay, addressed to Justice  Brennan  and re-
ferred to the Court, denied.

No. A-858. Deerf ield  Medical  Center  et  al . v . City  of  
Deerf ield  Beach  et  al . D. C. S. D. Fla. Application for 
stay and injunction, addressed to Justice  Brennan  and re-
ferred to the Court, denied. Justice  Brennan  would grant 
the application.
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No. D-193. In  re  Disb arment  of  Leach . Disbarment 
entered. [For earlier order herein, see 446 U. S. 963.]

No. D-196. In  re  Dis barm ent  of  Broadw ell . Disbar-
ment entered. [For earlier order herein, see 449 U. S. 978.]

No. D-215. In  re  Disbarment  of  Long . George Wayne 
Long, of Bayside, Tex., having requested to resign as a mem-
ber of the Bar of this Court, it is ordered that his name be 
stricken from the roll of attorneys admitted to practice before 
the Bar of this Court. The rule to show cause, heretofore 
issued on January 19, 1981 [449 U. S. 1107], is hereby 
discharged.

No. D-216. In  re  Disbarment  of  Mehta . Mahendra R. 
Mehta, of Chicago, Ill., having requested to resign as a mem-
ber of the Bar of this Court, it is ordered that his name be 
stricken from the roll of attorneys admitted to practice be-
fore the Bar of this Court. The rule to show cause, hereto-
fore issued on January 19, 1981 [449 U. S. 1107], is hereby 
discharged.

No. D-231. In  re  Disbarment  of  Kelley . It is ordered 
that Joseph P. Kelley, of Columbus, Ohio, be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-233. In  re  Dis barm ent  of  Barbara . It is ordered 
that Peter R. Barbara, of Detroit, Mich., be suspended from 
the practice of law in this Court and that a rule issue, re-
turnable within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. 80-544. First  National  Maintenanc e  Corp . v . Na -
tional  Labor  Relat ions  Board . C. A. 2d Cir. [Certiorari 
granted, 449 U. S. 1076.] Motion of American Federation of 
Labor and Congress of Industrial Organizations et al. for 
leave to file a brief as amid curiae granted.
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No. 80-289. Unite d  Mine  Worker s of  America , Local  
No. 1854, et  al . v. National  Labor  Relatio ns  Board  et  al . ; 
and

No. 80-692. National  Labor  Relat ions  Board  v . Amax  
Coal  Co ., a  divis ion  of  Amax , Inc ., et  al . C. A. 3d Cir. 
[Certiorari granted, 449 U. S. 1110.] Motion of the Solicitor 
General for divided argument granted.

No. 80-756. Schweik er , Secretar y  of  Health  and  Hu -
man  Services , et  al . v . Gray  Panthers . C. A. D. C. Cir. 
[Certiorari granted sub nom. Harris n . Gray Panthers, 449 
U. S. 1123.] Motion of the Solicitor General to permit 
George W. Jones, Esquire, to present oral argument pro hac 
vice granted.

No. 80-757. New  York  Mercantil e  Exchange  et  al . v . 
Leist  et  al . ;

No. 80-895. Clayton  Brokerage  Co. of  St . Louis , Inc . 
v. Leist  et  al . ; and

No. 80-936. Heinold  Commoditi es , Inc ., et  al . v . Leist  
et  al . C. A. 2d Cir. [Certiorari granted, 450 U. S. 910.] 
Motions of Futures Industry Association, Inc., New York 
Stock Exchange, Inc., and Board of Trade of the City of Chi-
cago et al. for leave- to file briefs as amici curiae granted.

No. 80-795. Heff ron , Secretar y  and  Manage r  of  the  
Minnes ota  State  Agricultu ral  Societ y Board  of  Man -
agers , et  al . v. Internati onal  Society  for  Krishna  Con -
sci ous ness , Inc ., et  al . Sup. Ct. Minn. [Certiorari 
granted, 449 U. S. 1109.] Motion of New York for leave to 
file a brief as amicus curiae granted.

No. 80-846. Rose , Warden  v . Lundy . C. A. 6th Cir. 
[Certiorari granted, 450 U. S. 910.] Motion for appointment 
of counsel granted, and it is ordered that D. Shannon Smith, 
Esquire, of Cincinnati, Ohio, be appointed to serve as counsel 
for respondent in this case.
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No. 80-1070. Ridgw ay  et  al . v . Ridgw ay  et  al . Sup. 
Jud. Ct. Me. [Certiorari granted, 450 U. S. 979.] Motion 
of respondents for appointment of counsel granted, and it is 
ordered that Curtis Webber, Esquire, of Auburn, Me., be ap-
pointed to serve as counsel for respondents in this case.

No. 80-1082. Smith , Correc tional  Superi ntendent  v . 
Phil lip s . C. A. 2d Cir. [Certiorari granted, 450 U. S. 909.] 
Motion of petitioner to dispense with printing the joint ap-
pendix granted.

No. 80-1146. Zobel  et  ux . v . Willi ams , Commis si oner  
of  Revenue  of  Alaska , et  al . Sup. Ct. Alaska. [Probable 
jurisdiction noted, 450 U. S. 908.] Motion of appellants to 
dispense with printing the joint appendix granted.

No. 80-1251. United  State s v . Vogel  Fertili zer  Co . 
Ct. Cl. [Certiorari granted, 450 U. S. 994.] Motion of the 
Solicitor General to dispense with printing the joint appendix 
granted.

No. 80-6390. In  re  Welch . Petition for writ of habeas 
corpus denied.

No. 80-6268. In  re  Cros s ; and
No. 80-6352. In  re  Piatt . Petitions for writs of man-

damus denied.

No. 80-1414. In re  Internati onal  Longs hore men ’s  
Assn ., AFL-CIO, et  al . Petition for writ of mandamus and 
prohibition denied.

Certiorari Granted
No. 80-644. G. D. Searle  & Co. v. Cohn  et  al . C. A. 

3d Cir. Certiorari granted. Reported below: 628 F. 2d 801.

No. 80-988. Havens  Realty  Corp , et  al . v . Coleman  
et  al . C. A. 4th Cir. Certiorari granted. Reported below: 
633 F. 2d 384.
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No. 80-203. Merrill  Lynch , Pierce , Fenner  & Smith , 
Inc . v . Curran  et  al . C. A. 6th Cir. Certiorari granted 
limited to Question 1 presented by the petition and case set 
for oral argument in tandem with No. 80-757, New York 
Mercantile Exchange n . Leist; No. 80-895, Clayton Brokerage 
Co. of St. Louis, Inc. v. Leist; and No. 80-936, Heinold Com-
modities, Inc. v. Leist [certiorari granted, 450 U. S. 910]. 
Reported below: 622 F. 2d 216.

No. 80-1417. Okin  et  al . v . Rogers  et  al . C. A. 1st Cir. 
Certiorari granted. Reported below: 634 F. 2d 650.

No. 80-1190. Pullman -Standard , a  divi si on  of  Pull -
man , Inc . v. Swint  et  al . ; and

No. 80-1193. Unite d  Steelw orkers  of  America , AFL- 
CIO, et  al . v. Swi nt  et  al . C. A. 5th Cir. Certiorari 
granted limited to Question 1 presented by each petition, 
cases consolidated, and a total of one hour allotted for oral 
argument. Reported below: 624 F. 2d 525.

No. 80-1430. Engle , Correcti onal  Superint endent  v . 
Isaac ; Perini , Correct ional  Superint endent  v . Bell ; and 
Engle , Corre ction al  Superi ntendent  v . Hughes . C. A. 
6th Cir. Motions of respondents Lincoln Isaac and Ken-
neth L. Bell for leave to proceed in forma pauperis and cer-
tiorari granted. Reported below: 646 F. 2d 1129 (first case); 
635 F. 2d 575 (second case); 642 F. 2d 451 (third case).

Certiorari Denied. (See also Nos. 80-1360, 80-5972, SO- 
6169, and 80-6273, supra.)

No. 80-660. Silve r  Spu r  Casino  et  al . v . National  Labor  
Relations  Board  et  al .; and

No. 80-1083. Barney ’s Club , Inc ., et  al . v . Nation al  
Labor  Relations  Board . C. A. 9th Cir. Certiorari denied. 
Reported below: 623 F. 2d 571.
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No. 80-904. Calif ornia  v . Hall . Ct. App. Cal., 1st App. 
Dist. Certiorari denied.

No. 80-1057. 400 Condo min ium  Assn , et  al . v . Tully , 
Cook  County  Asses sor , et  al . App. Ct. Ill., 1st Dist. Cer-
tiorari denied.

No. 80-1060. Taylor  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 605 S. W. 2d 930.

No. 80-1164. Mc Vicker  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied.

No. 80-1200. Roza  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 633 F. 2d 224.

No. 80-1201. Holley  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 622 F. 2d 857.

No. 80-1213. Johnson  v . United  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 634 F. 2d 735.

No. 80-1217. City  of  Gallup  v . Federa l  Energy  Regu -
lat ory  Comm iss ion  et  al . C. A. 10th Cir. Certiorari 
denied. Reported below: 628 F. 2d 1267.

No. 80-1227. Tanner  et  al . v . Mc Call . C. A. 5th Cir. 
Certiorari denied. Reported below: 625 F. 2d 1183.

No. 80-1228. Bullard  v . Webs ter , Director , Federa l  
Bureau  of  Inves tiga tion . C. A. 5th Cir. Certiorari denied. 
Reported below: 623 F. 2d 1042.

No. 80-1236. Motor  Vehicle  Manuf actur ers  Ass ocia -
tion  of  the  Unite d  States , Inc ., et  al . v . Costle , Admin is -
trat or , Unite d  States  Environmental  Protect ion  Agenc y . 
C. A. 6th Cir. Certiorari denied. Reported below: 636 F. 
2d 1218.
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No. 80-1249. Defourn eaux , Administratrix  v . Sturm , 
Ruger  & Co., Inc . C. A. 2d Cir. Certiorari denied. Re-
ported below: 639 F. 2d 768.

No. 80-1260. Leonhard  et  al . v . Unite d  State s et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 633 F. 2d 
599.

No. 80-1270. Mitchell  v . Amalgamated  Council  of  
Greyhound  Divi sion s et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 627 F. 2d 1091.

No. 80-1276. Patrice lli  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 639 F. 2d 770.

No. 80-1282. Podesta  v . Securities  and  Exchan ge  Com -
missi on . C. A. D. C. Cir. Certiorari denied.

No. 80-1301. Russ et  al . v . Wilki ns  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 624 F. 2d 914.

No. 80-1314. Nader  v . Mc Bride  et  al . Ct. App. Ohio, 
Cuyahoga County. Certiorari denied.

No. 80-1325. Dahl  v . Akin  et  ux . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 630 F. 2d 277.

No. 80-1330. SCHANBARGER V. WRIGHT, POLICE CHIEF OF 

the  Vill age  of  Mass ena , New  York . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 636 F. 2d 1204.

No. 80-1334. French  Line  et  al . v . Barul ic . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported 
below: 75 App. Div. 2d 761, 427 N. Y. S. 2d 815.

No. 80-1354. Internat ional  Federation  of  Professional  
& Technical  Engineer s , Local  241, AFL-CIO v. Asso cia -
tion  of  Scientis ts  & Professi onal  Enginee ring  Person -
nel  et  al . C. A. 3d Cir. Certiorari denied. Reported be-
low: 639 F. 2d 771.
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No. 80-1358. Thomp son  et  al . v . Peoples  Liberty  Bank . 
Ct. App. Ky. Certiorari denied.

No. 80-1359. Flagg  v . Unite d  Stat es  et  al . C. A. Sth 
Cir. Certiorari denied. Reported below: 634 F. 2d 1087.

No. 80-1364. Iske  v. Commi ss ioner  of  Internal  Rev -
enue . C. A. 8th Cir. Certiorari denied. Reported below: 
636 F. 2d 1225.

No. 80-1382. Marx  et  al . v . Compute r  Science s Corp . 
C. A. 9th Cir. Certiorari denied. Reported below: 628 F. 
2d 1356.

No. 80-1388. Dowe  v . United  State s . C. A. D. C. Cir. 
Certiorari denied.

No. 80-1392. Johnso n  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 598 S. W. 2d 884.

No. 80-1395. Bradle y  et  al . v . J. F. Batte  & Sons  of  
Richmond , Inc ., et  al . ; and Lafayette , Inc ., et  al . v . J. F. 
Batte  & Sons  of  Richmond , Inc ., et  al . Sup. Ct. Va. Cer-
tiorari denied. Reported below: 221 Va. Ixviii (first case); 
221 Va. cxii (second case).

No. 80-1399. Berndt  v . Prudential  Insurance  Com -
pany  of  America . C. A. 7th Cir. Certiorari denied. Re-
ported below: 639 F. 2d 785.

No. 80-1401. Malanche  v . Amer ican  Motors  Corp . 
C. A. 7th Cir. Certiorari denied. Reported below: 624 F. 
2d 1106.

No. 80-1404. Ehlers  v . Bogue  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 626 F. 2d 1314.

No. 80-1405. Shap iro  et  al . v . General  Motors  Corp , 
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 
636 F. 2d 1214.
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No. 80-1406. Gartenbe rg  v . Pollack , U. S. Dis trict  
Judge  (Merri ll  Lynch  Asset  Managemen t , Inc ., et  al ., 
Real  Parties  in Interest ). C. A. 2d Cir. Certiorari 
denied. Reported below: 636 F. 2d 16.

No. 80-1410. E-Syste ms , Inc . v . Internati onal  Union , 
United  Automobil e , Aerosp ace  & Agricul tural  Impl e -
ment  Workers  of  America , UAW, et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 632 F. 2d 487.

No. 80-1413. Marion  Count y  School  Dis trict  et  al . v . 
Unite d States . C. A. 5th Cir. Certiorari denied. Re-
ported below: 625 F. 2d 607.

No. 80-1415. Murphy  v . Eagen , Justic e , Penns ylvani a  
Supreme  Court , et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 639 F. 2d 774.

No. 80-1426. Zeigl er  Coal  Co. v. Dethloff  et  ux . Sup. 
Ct. Ill. Certiorari denied. Reported below: 82 Ill. 2d 393, 
412 N. E. 2d 526.

No. 80-1433. Evans  v . Arkans as  Raci ng  Commis si on  
et  al . Sup. Ct. Ark. Certiorari denied. Reported below: 
270 Ark. 788, 606 S. W. 2d 578.

No. 80-1438. Tennes see  River  Pulp  & Paper  Co . et  al . 
v. Seger . Sup. Ct. Miss. Certiorari denied. Reported be-
low: 390 So. 2d 595.

No. 80-1443. Sapag , S. A. v. Standa rd  Fitti ngs  Co . C. A. 
5th Cir. Certiorari denied. Reported below: 625 F. 2d 630.

No. 80-1444. Klump p v . Coloni al  Pipelin e Co . et  al . 
Ct. App. La., 3d Cir. Certiorari denied. Reported below: 
389 So. 2d 457.

No. 80-1447. Allen  v . Snow  et  al . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 635 F. 2d 12.
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No. 80-1456. Catalano  et  al . v . Pechous  et  al . ; and
No. 80-1466. Pechous  v . Catalano  et  al . Sup. Ct. Ill. 

Certiorari denied. Reported below: 83 Ill. 2d 146, 419 N. E. 
2d 350.

No. 80-1458. Edwa rd  J. Sween ey  & Sons , Inc ., et  al . v . 
Texaco , Inc . C. A. 3d Cir. Certiorari denied. Reported 
below: 637 F. 2d 105.

No. 80-1473. Steve nson  v . Stevenson . Ct. App. Ky. 
Certiorari denied. Reported below: 608 S. W. 2d 64.

No. 80-1476. Tanklining  Corp . v . Galvest on  Ship -
building  Co. et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 631 F. 2d 731.

No. 80-1482. Simp son  v . South  Caroli na . Sup. Ct. 
S. C. Certiorari denied. Reported below: 275 S. C. 426, 
272 S. E. 2d 431.

No. 80-1483. Milledg eville  Farmer ’s Elevator  Co . v . 
Wagner  et  al . App. Ct. Ill., 2d Dist. Certiorari denied. 
Reported below: 84 Ill. App. 3d 1198, 410 N. E. 2d 692.

No. 80-1484. U. S. Steel  Credit  Corp . v . Ameri can  
Fletcher  Mort gage  Co ., Inc ., et  al . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 635 F. 2d 1247.

No. 80-1497. AB Turn -O-Matic  v . Tveter , dba  SGT 
Enterpris es . C. A. 9th Cir. Certiorari denied. Reported 
below: 633 F. 2d 831.

No. 80-1508. Gila  River  Indi an  Communit y  v . Hen - 
ningson , Durham  & Richa rds on  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 626 F. 2d 708.

No. 80-1510. Kurtz  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 51 N. Y. 2d 380, 414 
N. E. 2d 699.
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No. 80-1513. Herman  Blum  Consulting  Engineers , 
Inc . v. Hadra . C. A. 5th Cir. Certiorari denied. Reported 
below: 632 F. 2d 1242.

No. 80-1531. Twin  Falls  Canal  Co . et  al . v . Canyon  
View  Irrigat ion  Co . Sup. Ct. Idaho. Certiorari denied. 
Reported below: 101 Idaho 604, 619 P. 2d 122.

No. 80-1539. Jackson  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 644 F. 2d 882.

No. 80-1554. Dawe  v . Robinson , United  Stat es  Mar -
shal . C. A. 9th Cir. Certiorari denied.

No. 80-1555. Linton  et  al . v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 655 F. 2d 930.

No. 80-1557. Buchanan  v . Unite d  Stat es . C.. A. 5th 
Cir. Certiorari denied. Reported below: 633 F. 2d 423.

No. 80-1560. Calder  v . United  States ; and
No. 80-6291. Calder  v . Unit ed  Stat es . C. A. 2d Cir.

Certiorari denied. Reported below: 641 F. 2d 76.

No. 80-1585. Sindona  v. United  Stat es . C. A. 2d Cir.
Certiorari denied. Reported below: 636 F. 2d 792.

No. 80-1*598. Bowm an  v . Unite d  Stat es . C. A. 2d Cir.
Certiorari denied. Reported below: 647 F. 2d 163.

No. 80-5790. Weaver  v . Philli ps  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 624 F. 2d 1102.

No. 80-5813. Resendez  v . California . Sup. Ct. Cal. 
Certiorari denied.

No. 80-5836. Wils on  v . Estelle , Correc tions  Director . 
C. A. 5th Cir. Certiorari denied. Reported below: 625 F. 
2d 1158.

No. 80-5900. Simms  v . Unite d  Stat es . Ct. App. D. C. 
Certiorari denied.



ORDERS 913

451 U. S. April 20, 1981

No. 80-5910. Delgad o  v . Israel , Warden , et  al . C. A. 
7th Cir. Certiorari denied.

No. 80-5925. Kanto rski  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 633 F. 2d 212.

No. 80-5951. Black  v . Marshall , Correctional  Super -
inten dent . C. A. 6th Cir. Certiorari denied. Reported 
below: 633 F. 2d 213.

No. 80-5977. Mayola  v . Alaba ma . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 623 F. 2d 992.

No. 80-5996. Reed  v . Jago , Correc tional  Superi ntend -
ent , et  al . C. A. 6th Cir. Certiorari denied. Reported be-
low: 633 F. 2d 218.

No. 80-5998. Girardi  v . Virgini a . Sup. Ct. Va. Certio-
rari denied. Reported below: 221 Va. 459, 270 S. E. 2d 743.

No. 80-6012. Grant  v . Florida . Sup. Ct. Fla. Certio-
rari denied. Reported below: 390 So. 2d 341.

No. 80-6029. Dallas  v . Mc Clay , Correc tional  Superi n -
tendent . C. A. 2d Cir. Certiorari denied. Reported be-
low: 639 F. 2d 768.

No. 80-6051. Lee  v . United  Stat es . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 622 F. 2d 787.

No. 80-6064. Furey  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 636 F. 2d 1211.

No. 80-6068. Combs  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied. Reported below: 634 F. 2d 1295.

No. 80-6075. Pappas  v . United  Stat es . C. A. 1st Cir. 
Certiorari denied. Reported below: 639 F. 2d 1.

No. 80-6076. Mack  v . Unite d  States . Ct. Cl. Certio-
rari denied. Reported below: 225 Ct. Cl.---- , 635 F. 2d 828.
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No. 80-6154. Patt ers on  v . Genera l  Motors  Corp , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 631 F. 
2d 476.

No. 80-6198. Green  v . Warden , Federa l  Correc tional  
Insti tution , Texarkana , Texas . C. A. 5th Cir. Certiorari 
denied.

No. 80-6199. Manning  v . Louisiana . Sup. Ct. La. 
Certiorari denied. Reported below: 390 So. 2d 494.

No. 80-6200. Fulle rton  v . North  Carolina . Ct. App. 
N. C. Certiorari denied. Reported below: 46 N. C. App. 
837, 266 S. E. 2d 684.

No. 80-6209. Brownfi eld  v . United  States . C. A. 10th 
Cir. Certiorari denied.

No. 80-6211. Makara  v . Briti sh  Petroleum  Corp . App. 
Term, Sup. Ct. N. Y., 9th & 10th Jud. Dists. Certiorari 
denied.

No. 80-6212. Arce  v . Henders on , Correcti onal  Super -
intende nt . C. A. 2d Cir. Certiorari denied. Reported be-
low: 636 F. 2d 1200.

No. 80-6213. Ross v. Ohio  et  al . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 636 F. 2d 1219.

No. 80-6216. Hutchinson  v . Mis si ss ippi . Sup. Ct. 
Miss. Certiorari denied. Reported below: 391 So. 2d 637.

No. 80-6219. Coving ton  et  al . v . Allsbrook . C. A. 4th 
Cir. Certiorari denied. Reported below: 636 F. 2d 63.

No. 80-6223. Mathi ese n v . Washington . Ct. App. 
Wash. Certiorari denied. Reported below: 27 Wash. App. 
257, 616 P. 2d 1255.

No. 80-6224. Thompson  v . Harge tt , Warden , et  al . 
C. A. 5th Cir. Certiorari denied.
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No. 80-6225. Reed  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied.

No. 80-6226. Dis ney  et  al . v . Calif orni a . Ct. App. 
Cal., 3d App. Dist. Certiorari denied.

No. 80-6228. Widem on  v . Campb ell  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 80-6229. Worthing ton  v . Indiana . Sup. Ct. Ind. 
Certiorari denied. Reported below: ---- Ind.----- , 405 N. E. 
2d 913.

No. 80-6233. Swof ford  v . City  of  Jaspe r  et  al . Sup. 
Ct. Fla. Certiorari denied. Reported below: 392 So. 2d 
1380.

No. 80-6234. Dud  ar  v . Georgia  Milita ry  College  et  al . 
Ct. App. Ga. Certiorari denied.

No. 80-6235. Will iams  v . Jerry ’s  Ford  Sales , Inc ., et  al . 
Sup. Ct. Va. Certiorari denied. Reported below: 221 Va. 
clxi.

No. 80-6237. Mohn  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 80-6241. Lombardi  v . New  York . App. Term, Sup. 
Ct. N. Y., 9th & 10th Jud. Dists. Certiorari denied.

No. 80-6244. Johnso n  v . Marshall , Correctional  Su -
per intendent . C. A. 6th Cir. Certiorari denied. Reported 
below: 644 F. 2d 885.

No. 80-6245. Atencio  v . New  Mexico  Board  of  Bar  Ex -
amin ers . Sup. Ct. N. M. Certiorari denied.

No. 80-6247. Felt us  v . Dees , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 633 F. 2d 581.

No. 80-6249. Jaynes  v . Florida  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 636 F. 2d 311.
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No. 80-6252. Jones  v . Este lle , Corrections  Direc tor . 
C. A. 5th Cir. Certiorari denied. Reported below: 632 F. 
2d 490.

No. 80-6257. Jackson  v . Estelle , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari denied.

No. 80-6259. Jaff er  v . City  of  Miami , Florida , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 632 F. 
2d 892.

No. 80-6260. Workman  v . Bracken  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 647 F. 2d 166.

No. 80-6262. Wrigh t  et  al . v . Nigh , Governor  of  Okla -
homa , et  al . C. A. 10th Cir. Certiorari denied.

No. 80-6263. Lane  v . Jeep  Corp , et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 642 F. 2d 451.

No. 80-6267. Camp bell  v . Maine . Sup. Jud. Ct. Me. 
Certiorari denied. Reported below: 423 A. 2d 952.

No. 80-6271. Stevens  v . Seymour  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 639 F. 2d 782.

No. 80-6276. Harris  v . Wyrick , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 634 F. 2d 1152.

No. 80-6278. Cash . v . Jago , Corre ction al  Supe rint end -
ent . C. A. 6th Cir. Certiorari denied. Reported below: 
642 F. 2d 450.

No. 80-6285. Whitela w  v . MWP Limi ted  Partners hip . 
Ct. App. D. C. Certiorari denied.

No. 80-6292. In  re  Currier . C. A. 1st Cir. Certiorari 
denied.

No. 80-6294. Mines  v . Florida . Sup. Ct. Fla. Certio-
rari denied. Reported below: 390 So. 2d 332.
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No. 80-6318. In  re  Warden . C. A. 8th Cir. Certiorari 
denied.

No. 80-6321. Young  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 636 F. 2d 974.

No. 80-6323. Coffman  et  al . v . Unite d  States . C. A. 
10th Cir. Certiorari denied. Reported below: 638 F. 2d 192.

No. 80-6329. Alexander  v . Unite d  Stat es . Ct. App. 
D. C. Certiorari denied.

No. 80-6334. Beckett  v . Cuyler , Correction al  Super -
intend ent , et  al . C. A. 3d Cir. Certiorari denied.

No. 80-6346. Davis  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 645 F. 2d 76.

No. 80-6348. Nels on  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 636 F. 2d 313.

No. 80-6356. Roche  v . Fenton , Warden , et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 642 F. 2d 443.

No. 80-6372. Stewar t  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 646 F. 2d 563.

No. 80-6377. Clay  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 638 F. 2d 889.

No. 80-6380. Kajevic  v . Unite d  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 639 F. 2d 786.

No. 80-6382. Ford  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 642 F. 2d 77.

No. 80-1147. Local  1576, Internat ional  Longshore -
men ’s  Assn ., AFL-CIO v. Equal  Employm ent  Opportunity  
Comm is si on  et  al . C. A. 5th Cir. Motion of Southern 
Stevedoring Co. for leave to file a brief as amicus curiae 
granted. Certiorari denied. Reported below: 623 F. 2d 1054.
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No. 80-1173. J. F. Hoff  Electric  Co . v . National  Labor  
Relati ons  Board  et  al . C. A. D. C. Cir. Motion of Cham-
ber of Commerce of the United States for leave to file a brief 
as amicus curiae granted. Certiorari denied. Reported be-
low: 206 U. S. App. D. C. 298, 642 F. 2d 1266.

No. 80-1203. New  Jersey  v . Reading  Co . et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 633 F. 2d 211.

Justice  Rehnqu ist , dissenting.
Bankruptcy cases seldom receive much notice outside of 

those who are familiar with this branch of the law, and it is 
therefore understandable that there is a dearth of recent 
bankruptcy precedents decided on the merits in this Court 
as compared with constitutional cases, labor cases, and other 
more alluring subjects. Nonetheless, because it seems to me 
that the Court of Appeals has failed to heed the meaning 
of a statute which was enacted by Congress—a meaning 
plain on its face—I would grant certiorari in order to con-
sider the claims of the State of New Jersey here.

Title 28 U. S. C. § 960 provides:
“Any officers and agents conducting any business 

under authority of a United States court shall be sub-
ject to all Federal, State and local taxes applicable to 
such business to the same extent as if it were conducted 
by an individual or corporation.”

Section 77 (e)(3) of the Bankruptcy Act, 11 U. S. C. § 205 
(e)(3), as in effect prior to the 1978 revision of the Act, re-
quires a reorganization court to approve a plan of reorganiza-
tion only if it is satisfied that

“the plan provides for the payment of all costs of ad-
ministration and all other allowances made or to be made 
by the judge, except that allowances provided for in sub-
section (c), paragraph (12) of this section, may be paid 
in securities provided for in the plan if those entitled
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thereto will accept such payment, and the judge is hereby 
given power to approve the same.”

The District Court here recognized that a trustee, while 
conducting the business of a debtor railroad, must pay state 
and local taxes as they accrue. It stated: “It is without 
question, as the State argues, that a railroad is under a duty 
to pay state and local taxes as they accrue during a reorga-
nization. 28 U. S. C. § 960.” In re Reading Co., 439 F. 
Supp. 389, 391 (ED Pa. 1977). Yet notwithstanding its ac-
knowledgment of this fact, the District Court on May 21, 
1980, approved the trustees’ plan which did not provide for 
the payment of state taxes as they accrue and the United 
States Court of Appeals for the Third Circuit subsequently 
affirmed.

The District Court rejected the State’s contentions because 
it “found the necessity for the continued operation of the 
railroad sufficient justification to defer tax payments . . . .” 
— F. Supp. ---- , — (1980). The District Court placed
reliance on what is perceived to be the public interest in the 
maintenance of a railroad system. Although one can readily 
understand and sympathize with such a “public interest,” 
when opposed to Acts of Congress it can turn out to be just 
as “unruly” a horse as “public policy” has been described in 
decisions in other fields of the law.

The State of New Jersey now has tax claims against the 
trustees for the years 1972-1977 in the amount of $250,000. 
The State has not consented to be paid in securities for its 
current tax obligations, as would be permitted under § 77 
(e)(3) of the Bankruptcy Act. The paramount federal in-
terest to which the District Court and all other courts must 
defer in this case is the one enacted into law by Congress 
through the specific legislation previously quoted. Until a 
contrary intent is manifested through subsequent legislation, 
it is my opinion that the District Court must follow this ex-
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press mandate. Because the courts below failed to adhere 
to it, I would grant the petition for a writ of certiorari.

No. 80-1294. Honeyw ell , Inc . v . Tenness ee  Valley  
Authority . C. A. 6th Cir. Certiorari denied. The  Chief  
Justi ce  and Just ice  Blackmu n  took no part in the consid-
eration or decision of this petition. Reported below: 636 F. 
2d 1217.

No. 80-1343. Aeronaut ical  Radio , Inc ., et  al . v . Fed -
eral  Communicati ons  Commis sion  et  al . ; and

No. 80-1408. United  States  v . Fede ral  Communicati ons  
Commis sion  et  al . C. A. D. C. Cir. Certiorari denied. 
Justice  Stewart  took no part in the consideration or deci-
sion of these petitions. Reported below: 206 U. S. App. D. C. 
253, 642 F. 2d 1221.

No. 80-1380. Gonsalves  v . Cater pil lar  Tractor  Co ., 
Inc . C. A. 7th Cir. Certiorari denied. Justice  Powe ll  
took no part in the consideration or decision of this petition. 
Reported below: 634 F. 2d 1065.

No. 80-1400. Citi es  Service  Oil  Co . v . Tire  Sales  Corp , 
et  al . C. A. 7th Cir. Certiorari denied. Justice  Stewar t  
took no part in the consideration or decision of this petition. 
Reported below: 637 F. 2d 467.

No. 80-6274. William s v . Arkan sas  Publi c Servic e  
Commiss ion . Cir. Ct., Pulaski County, Ark. Certiorari 
denied. Just ice  Stew art  took no part in the consideration 
or decision of this petition.

No. 80-1442. Romi lly  et  al . v . Amoco  Trinida d  Oil  Co . 
et  al . C. A. 9th Cir. Motion of petitioners for leave to 
proceed as seamen under 28 U. S. C. § 1916 granted. Certio-
rari denied. Just ice  Stewart  took no part in the considera-
tion or decision of this motion and this petition. Reported 
below: 632 F. 2d 82.
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No. 80-1462. Matter  et  al . v . Chicago  Board  of  Educa -
tion  et  al . Sup. Ct. Ill. Motion of respondent Raquel 
Guerrero for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 82 Ill. 2d 373, 415 N. E. 
2d 1034.

No. 80-5757. Davis  v . Georgi a ;
No. 80-5775. Spraggi ns  v . Georgi a ; and
No. 80-5850. Brooks  v . Georgia . Sup. Ct. Ga. Certio-

rari denied. Reported below: Nos. 80-5757 and 80-5775, 246 
Ga. 432, 271 S. E. 2d 828; No. 80-5850, 246 Ga. 262, 271 S. E. 
2d 172.

Justi ce  Marshall , with whom Justi ce  Brennan  joins, 
dissenting.

These cases were all remanded to the Supreme Court of 
Georgia for reconsideration in light of our opinion in Godfrey 
v. Georgia, 446 U. S. 420 (1980). On remand, that court 
reaffirmed petitioners’ death sentences. Adhering to my view 
that the death penalty is under all circumstances cruel and 
unusual punishment forbidden by the Eighth Amendment, I 

. would grant the petitions for certiorari in these cases and 
vacate the judgments below insofar as they leave undisturbed 
the death sentences. I add a few extra lines, however, to 
point out that even accepting, arguendo, the prevailing view 
that there are circumstances in which the death sentence may 
constitutionally be imposed, the state court in these cases 
has ignored the mandates of this Court.

Under Georgia law, the jury is responsible for sentencing 
in death penalty cases. Petitioners in all three of these cases 
were sentenced to death after the jury found, pursuant to 
Ga. Code § 27-2534.1 (b)(7) (1978), that they had com-
mitted murders that were “outrageously or wantonly vile, 
horrible or inhuman in that [they] involved torture, deprav-
ity of mind, or an aggravated battery to the victim.” This 
statutory language is so broad that it openly invites the jury 
to impose the death penalty in every murder case. It was 
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the recognition that this invitation was being accepted that 
led to our decision last Term in Godfrey. There, four Jus-
tices of this Court agreed that “ [a] person of ordinary sensi-
bility could fairly characterize almost every murder” as fall-
ing within the language of § 27-2534.1 (b)(7). 446 U. S., at 
428-429. The plurality explained that in order to be consti-
tutionally valid, a State’s capital punishment scheme “must 
channel the sentencer’s discretion by ‘clear and objective 
standards’ that provide ‘specific and detailed guidance,’ and 
that ‘make rationally reviewable the process for imposing a 
sentence of death.’ ” Id., at 428 (footnotes omitted). See id., 
at 436-437 (Marshall , J., concurring in judgment). Be-
cause the Georgia courts had failed to provide such guidance 
to sentencing juries, the plurality reasoned that the death 
sentence imposed in that case had to be vacated.

Following our decision in Godfrey, we vacated the judg-
ments in these and several other cases insofar as they left 
undisturbed the sentences of death. On remand, the Georgia 
Supreme Court has treated every case in exactly the same 
way: it has reviewed the record to discern whether the jury, 
if properly instructed, could still have found the existence of 
this aggravating circumstance beyond a reasonable doubt. 
On the basis of this review, that court affirmed the death sen-
tences imposed without a proper jury instruction. I would 
have thought that Godfrey made clear that this sort of ap-
pellate speculation is impermissible. What I took to be the 
rule of Godfrey is that it is the discretion of the sentencer 
that must be properly narrowed. See also Gregg n . Georgia, 
428 U. S. 153, 189 (1976) (opinion of Stewart , Powell , and 
Steve ns , JJ.); Westbrook v. Balkcom, 449 U. S. 999, 1001 
(1980) (Stewart , J., dissenting from denial of certiorari). 
In murder cases in the State of Georgia, only the trier of fact 
may impose a sentence of death. Consequently, it is the dis-
cretion of the trier of fact—in these cases, the jury—that 
must be narrowed. And no matter what facts the jury might 
find, it always retains under Georgia law the ultimate discre-
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tion to refuse to impose the penalty at all. An appellate 
court can do no more than guess at what a jury might have 
done. Thus only a new sentencing hearing before a properly 
instructed jury can accomplish the purpose of our remands 
for reconsideration in light of Godfrey. The decision of the 
Georgia Supreme Court in these cases to substitute its own 
judgment for that of the sentencer is, in my view, contrary 
to the mandates of this Court. I would therefore grant the 
petitions for certiorari in these cases and vacate the judg-
ments below on this additional ground as well.

No. 80-5933. Hill  v . Georg ia . Sup. Ct. Ga. Certiorari 
denied. Reported below: 246 Ga. 402, 271 S. E. 2d 802.

Justi ce  Marshall , with whom Justi ce  Brennan  joins, 
dissenting.

Adhering to my view that capital punishment is under all 
circumstances cruel and unusual punishment forbidden by 
the Eighth Amendment, I would vacate the judgment of the 
Supreme Court of Georgia, insofar as it left undisturbed the 
death penalty in this case. Moreover, even assuming, argu-
endo, the death penalty may under certain conditions be 
imposed constitutionally, those conditions are absent here.

Petitioner was convicted of first-degree murder and forcible 
rape. The jury imposed the death sentence on the basis of 
two statutory aggravating circumstances. The first aggra-
vating circumstance was that the murder was “outrageously 
or wantonly vile, horrible or inhuman in that it involved 
torture, depravity of mind, or an aggravated battery to the 
victim.” Ga. Code § 27-2534.1 (b)(7) (1978). We consid-
ered this provision of Georgia law in Godfrey v. Georgia, 446 
U. S. 420 (1980). There, a plurality of this Court held that 
the discretion of the trier of fact must be narrowed when it 
considers the possibility of aggravation under § 27-2534.1 (b) 
(7). Our decision in Godfrey which was decided after the 
trial in this case, was available to the Georgia Supreme Court 
when it reviewed petitioner’s appeal. That reviewing court 
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assumed it could determine for itself the presence of the ag-
gravating circumstance in light of Godfrey. The proper 
course instead would have been to remand for reconsideration 
by the State’s sole sentencing authority, the trial court. See 
Westbrook v. Balkcom, 449 U. S. 999, 1001 (1980) (Stewart , 
J., dissenting from denial of certiorari) (citing Ga. Code §§ 27- 
2503 (b), 27-2534.1 (b) (1978)).

The error of the State Supreme Court in this regard is not 
remedied by the jury’s assessment of another statutory ag-
gravating circumstance in this case. Neither this Court nor 
the State Supreme Court has the ability to forecast the deci-
sion of the properly instructed sentencing authority. Davis 
v. Georgia, ante, p. 921 (Marshall , J., dissenting from denial 
of certiorari). The State Supreme Court’s failure to follow 
the proper course is particularly troubling in cases, such as 
this, where the remaining ground for imposing the death sen-
tence is itself vulnerable to constitutional attack. The sec-
ond aggravating circumstance here involved is that the of-
fense of murder was committed while the offender was engaged 
in the commission of another capital felony, Ga. Code § 27- 
2534.1 (b)(2) (1978). The aggravating felony found here 
was forcible rape. Yet the jury may well have declined to 
find this aggravating circumstance had the trial judge granted 
petitioner’s request for an instruction on statutory rape. It 
is uncontested that the victim here was 12 years old, and that 
Georgia defines statutory rape as sexual intercourse with a 
female under the age of 14. Ga. Code § 26-2018 (1978). It 
is also undisputed that statutory rape would not constitute 
an aggravating circumstance permitting imposition of the 
death sentence.

The Georgia Supreme Court reasoned that no instruction 
on this offense was necessary because statutory rape is not a 
lesser included offense of forcible rape. This conclusion ac-
curately reflects the legislature’s assignment of different ele-
ments to each of the two offenses. For statutory rape, the 
fact of sexual intercourse must be supplemented by proof of 
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the victim’s age. For forcible rape, the fact of intercourse 
must be supplemented by proof it occurred forcibly and 
against the victim’s will. Ga. Code § 26-2001 (1978). Yet in 
light of the proof necessary to the two offenses, where a minor 
is the victim, these differences dissolve. The Georgia Su-
preme Court recently has reaffirmed its longstanding view 
that “[a] female under 14 years of age is legally incapable 
of giving consent,” so the element of rape against the victim’s 
will is “automatically shown by her age.” Drake v. State, 
239 Ga. 232, 233, 236 S. E. 2d 748, 750 (1977). As a result, 
the only remaining difference between statutory rape and 
forcible rape is the element of force. And the Georgia Su-
preme Court has held that the youth of the victim may sup-
port a finding of force based on the victim’s “state of mind” 
and “subjective apprehension of danger.” Id., at 236, 236 
S. E. 2d, at 751. Where a defendant’s life depends on 
whether the evidence beyond a reasonable doubt establishes 
forcible rape rather than statutory rape, minimal fairness 
calls for letting the jury consider the possibility of a statu-
tory rape conviction.

Indeed, this was the essential thrust of our reasoning in 
Beck v. Alabama, 447 U. S. 625 (1980). There we concluded 
that “when the evidence unquestionably establishes that the 
defendant is guilty of a serious, violent offense—but leaves 
some doubt with respect to an element that would justify 
conviction of a capital offense—the failure to give the jury 
the Third option’ of convicting on a lesser included offense 
would seem inevitably to enhance the risk of an unwarranted 
conviction.” Id., at 637. We concluded that this risk in-
troduces “a level of uncertainty and unreliability into the 
factfinding process that cannot be tolerated in a capital case.” 
Id., at 643. This reasoning casts serious doubt on the trial 
court’s refusal to instruct the jury on statutory rape in this 
capital case. Petitioner’s death sentence thus rests on an 
exercise of sentencing discretion unbounded as required by 
Godfrey and unaided by an instruction on a lesser offense.
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If a death sentence may ever be properly imposed, it must 
be the result of correct procedures, carefully applied. Be-
cause I believe this requirement was lacking here, I dissent.

No. 80-6026. Montano  v . Calif ornia . Ct. App. Cal., 
1st App. Dist. Certiorari denied. Justice  Brennan  and 
Justi ce  Blackmun  would grant certiorari.

No. 80-6030. Willis  v . Balkcom , Warden . Super. Ct. 
Ga., Tattnall County. Certiorari denied.

Justice  Marshall , with whom Justice  Brennan  joins, 
dissenting.

Petitioner was convicted of murder and the jury returned 
a sentence of death. On direct appeal, the Georgia Supreme 
Court affirmed the conviction and death sentence. Adher-
ing to my view that the death penalty is under' all circum-
stances cruel and unusual punishment forbidden by the 
Eighth and Fourteenth Amendments, I would grant the peti-
tion for a writ of certiorari and vacate the judgment below 
insofar as it left the death sentence undisturbed. But even 
assuming, arguendo, that there are circumstances in which 
the death penalty may constitutionally be imposed, I believe 
those circumstances are not present in this case.

Under Georgia law, the jury is responsible for sentencing 
in death penalty cases. In imposing the death sentence in 
this case, the jury found three statutory aggravating circum-
stances: (1) the offense of murder was “outrageously or wan-
tonly vile, horrible or inhuman in that it involved torture, 
depravity of mind, or an aggravated battery to the victim”;1 
(2) the “offense of murder was committed against any peace 
officer . . . while engaged in the performance of his official 
duties”;2 and (3) the “murder was committed for the pur-
pose of avoiding, interfering with, or preventing a lawful 
arrest or custody in a place of lawful confinement, of himself 

JGa. Code §27-2534.1 (b)(7) (1978).
2 §2534.1 (b)(8).
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or another.”3 In seeking review of the death sentence im-
posed in this case, petitioner does not challenge the validity 
of the findings concerning the latter two aggravating cir-
cumstances. He does argue, however, that the trial court’s 
charge to the jury on the first aggravating circumstance was 
constitutionally defective.

This provision, Ga. Code § 27-2534.1 (b)(7) (1978) (here-
after § (b)(7)), was the same one involved in this Court’s de-
cision last Term in Godfrey v. Georgia, 446 U. S, 420 (1980). 
In that case, the trial judge instructed the jury about this 
aggravating circumstance simply by reading the text of the 
statute. A plurality of this Court found that practice uncon-
stitutional. It reasoned that the language of § (b)(7) does 
not impose “any inherent restraint on the arbitrary and capri-
cious infliction of the death sentence” since “[a] person of 
ordinary sensibility could fairly characterize almost every 
murder” as falling within the language of § (b)(7). Id., at 
428-429. The plurality explained that to be constitutionally 
valid, a State’s capital punishment scheme “must channel the 
sentencer’s discretion by ‘clear and objective standards’ that 
provide ‘specific and detailed guidance,’ and that ‘make ra-
tionally reviewable the process for imposing a sentence of 
death.’ ” Id., at 428 (footnote omitted) (quoting Gregg v. 
Georgia, 428 U. S. 153, 198 (1976) (opinion of Stew art , 
Powel l , and Steve ns , JJ.); Proffitt v. Florida, 428 U. S. 242, 
253 (1976) (opinion of Stewart , Powell , and Stev ens , JJ.); 
Woodson v. North Carolina, 428 U. S. 280, 303 (1976) (opin-
ion of Stew art , Powell , and Stevens , JJ.)). Because the 
trial court had failed to provide adequate guidance to the 
jury, the death sentence imposed in that case was vacated.

In the instant case, as in Godfrey, the trial court’s instruc-
tion to the jury on § (b)(7) consisted of simply reciting the 
statutory language. Although both the trial and direct ap-
peal in this case predated Godfrey, petitioner challenged the 

3 § 2534.1 (b)(10).
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adequacy of the charge in a state habeas corpus proceeding. 
The Georgia habeas court held, however, that “Godfrey is 
not germane to or controlling of Petitioner’s case,” because 
petitioner’s death sentence was based not only on § (b)(7) 
but also on the other two aggravating circumstances. App. 
to Pet. for Cert. B-5. Thus, the court simply assumed that 
the jury would still have sentenced petitioner to death even 
if it had found only the two unchallenged aggravating circum-
stances. But under Georgia law, the finding of one or more 
aggravating circumstances permits, but does not require a 
sentence of death. See Bowen v. State, 241 Ga. 492, 246 
S. E. 2d 322 (1978). Moreover, the jury verdict to impose 
the death penalty must be unanimous. See Miller n . State, 
237 Ga. 557, 229 S. E. 2d 376 (1976). Under this scheme, it 
is evident that each aggravating circumstance may play an 
important role in influencing the jury’s verdict. Just what 
weight each juror attached to a particular aggravating cir-
cumstance can never be known by a reviewing court, and if 
a jury is allowed to base its decision partly upon an improper 
finding of a § (b)(7) circumstance, it is impossible to deter-
mine to what extent the jury’s verdict rested upon this cir-
cumstance. This situation, which exists in the instant case, 
is sufficient to invoke the rule that any doubt as to whether 
a criminal judgment rests upon a constitutionally unsound 
basis requires its reversal. See Terminiello v. Chicago, 337 
U. S. 1 (1949); Stromberg v. California, 283 U. S. 359 (1931).

This defect is not cured by a reviewing court’s speculation 
about what a jury faced with a finding of two aggravating 
circumstances would or might have done. Under Georgia 
law, only the trier of fact may impose a death sentence. The 
reviewing court is neither privy to the jury’s deliberations 
nor endowed with psychic powers. Most important, such 
speculation is, in my judgment, inconsistent with the recog-
nition that because “the penalty of death is qualitatively 
different from a sentence of imprisonment,” there is a height-
ened “need for reliability in the determination that death is
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the appropriate punishment in a specific case.” Woodson v. 
North Carolina, supra, at 305 (opinion of Stew art , Powell , 
and Stevens , JJ.). See Beck v. Alabama, 447 U. S. 625 
(1980). The proper procedure to follow in cases such as 
this is to vacate the death sentence and remand the case for 
resentencing by a properly instructed jury. Cf. Westbrook 
v. Balkcom, 449 U. S. 999, 1001 (1980) (Stewart , J., dissent-
ing from denial of certiorari); Davis v. Georgia, ante, p. 921 
(Marshall , J., joined by Brennan , J., dissenting from denial 
of certiorari).

Because it cannot be said with assurance that an improper 
finding of a § (b)(7) circumstance played no part in the 
jury’s decision to impose the death penalty in this case, I 
would grant the petition for a writ of certiorari and vacate 
the death sentence on this additional ground.

Justice  Stewart  joins all but the first and last paragraphs 
of this dissenting opinion. He would grant the petition for 
certiorari and vacate the judgment imposing the death pen-
alty, so that a properly instructed jury may consider what 
sentence to impose. See W estbrook n . Balkcom, 449 U. S. 
999, 1001 (1980) (dissent from denial of certiorari).

No. 80-6039. Green  v . Unit ed  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 636 F. 2d 925.

Justi ce  Marsh all , dissenting.
In United States v. Dinitz, 424 U. S. 600 (1976), this Court 

held that when a criminal defendant’s successful request for a 
mistrial is precipitated by “ ‘prosecutorial or judicial over-
reaching,’ ” a subsequent trial on the same charges is barred 
by the Double Jeopardy Clause of the Fifth Amendment. 
Id., at 607 (quoting United States v. Jorn, 400 U. S. 470, 485 
(1971)). Because the decision of the Court of Appeals in 
the present case raises substantial questions concerning the 
scope of the Dinitz rule, I dissent from the denial of certiorari.

Petitioner was tried for conspiracy to distribute heroin.
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The prosecution’s chief witness was Special Agent Robert 
Dixon of the Drug Enforcement Administration. During 
cross-examination, defense counsel succeeded in eliciting sev-
eral statements that substantially damaged Dixon’s credibil-
ity.1 Annoyed at this turn of events, Dixon made a deliber-
ate, impermissible reference to petitioner’s prior conviction 
for armed robbery. Defense counsel then moved for a mis-
trial, which was granted. Petitioner was subsequently re-
indicted on the same drug charge. He moved to dismiss this 
second indictment on the ground that the Double Jeopardy 
Clause, as interpreted in Dinitz, barred his retrial. The Dis-
trict Judge denied the motion, and a divided Court of Ap-
peals for the Fourth Circuit affirmed. 636 F. 2d 925 (1980). 
The majority reasoned that Dinitz was inapplicable because 
the improper statement was made with the general purpose 
of prejudicing petitioner rather than the specific purpose of 
provoking a mistrial and because the misconduct was by a 
Government witness rather than the prosecutor.

The court’s reasoning is questionable on both grounds. 
The central issue presented by this case—whether prosecu-
torial misconduct must have the specific purpose of provok-
ing a defendant’s request for a mistrial in order to raise 
double jeopardy concerns—has divided the Courts of Ap-
peals. The majority in the court below, as well as the Court 
of Appeals for the Tenth Circuit in United States v. Nelson, 
582 F. 2d 1246 (1978), cert, denied, 439 U. S. 1079 (1979), 
have limited Dinitz to situations in which the prosecution 

1 Under the Government’s theory of the case, petitioner was a distribu-
tor for a heroin dealer. Agent Dixon testified that dealers did not dis-
tribute heroin through heroin users. The defense then produced evidence 
that petitioner was receiving large amounts of heroin for his personal use 
at the relevant time, and that the arrest report on petitioner noted that he 
was a “heroin user.” The defense then asked Dixon if he was the agent 
who had arrested petitioner. Agent Dixon stated that he was not. The 
defense, however, again discredited Dixon by proving that he was indeed 
the arresting officer.
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deliberately attempts to provoke a mistrial. In contrast, the 
Courts of Appeals for the Fifth and Eighth Circuits have 
concluded that the “prosecutorial overreaching” referred to 
in Dinitz is not limited to specific attempts to provoke a mis-
trial, but may also encompass other forms of serious Govern-
ment misconduct intended in a more generalized way to 
prejudice the defendant. United States v. Weaver, 565 F. 2d 
129, 133 (CA8 1977), cert, denied, 434 U. S. 1074 (1978) ; 
United States v. Kessler, 530 F. 2d 1246 (CA5 1976).

In my view, this latter interpretation of Dinitz is the cor-
rect one.2 The Double Jeopardy Clause protects a criminal 
defendant’s interest in a single, fair adjudication of his guilt 
or innocence. United States v. Jenkins, 420 U. S. 358, 370 
(1975); United States v. Wilson, 420 U. S. 332, 343 (1975); 
Downum v. United States, 372 U. S. 734, 736 (1963). This 
constitutional interest is implicated whenever intentional 
governmental misconduct results in a mistrial. Regardless 
of whether the Government’s misbehavior was designed spe-
cifically to provoke a mistrial or was simply intended to re-
duce the chances of an acquittal, the net effect on the de-
fendant is the same: he is faced with the burdens and risks 
of a second trial solely because the Government has delib-
erately undermined the integrity of the first proceeding. In-
deed, in United States v. Jorn, 400 U. S. 470 (1971), the cen-
tral decision relied on in Dinitz, this Court concluded that 

2 As an initial matter, I question the validity of the lower court’s as-
sumption that the Government in such cases tailors its misconduct to 
achieve one improper result as opposed to another. It is far more likely 
that in cases such as this, where the prosecution is concerned that the 
trial may result in an acquittal, that the Government engages in miscon-
duct with the general purpose of prejudicing the defendant. In this case, 
for example, the Government stood to benefit from Dixon’s misconduct, 
regardless of whether it resulted in a guilty verdict or a mistrial. More-
over, even if such subtle differences in motivation do exist, I suspect that a 
defendant seeking to prevent a retrial will seldom be able to prove the 
Government’s actual motivation.
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“where a defendant’s mistrial motion is necessitated by . . . 
prosecutorial impropriety designed to avoid an acquittal, re-
prosecution might well be barred.” 400 U. S., at 485, n. 12 
(emphasis added). This language strongly suggests that a 
general governmental intent to affect the trial in a manner 
that objectively might be viewed as risking a mistrial, rather 
than a specific, subjective intent on the part of the prosecu-
tion to achieve that precise result, is sufficient to invoke the 
double jeopardy concerns discussed in Dinitz. In any event, 
because the Courts of Appeals are divided on this important 
issue, I believe that this Court is obliged to resolve the conflict.

The second ground for the decision of the court below— 
that Dinitz does not apply to Government witnesses—is 
equally suspect. Dinitz referred to “ ‘prosecutorial . . . over-
reaching,’ ” 424 U. S., at 607, but nothing in that decision 
suggests that its holding was limited solely to misconduct by 
the prosecutor. To be sure, the prosecutor cannot be held re-
sponsible for the misconduct of every Government witness. 
However, in this case, Agent Dixon’s role in the prosecution 
of petitioner was far more extensive than that of an ordinary 
Government witness. As Judge Winter observed in dissent:

“Agent Dixon was a four-year veteran of the Drug En-
forcement Administration. . . . Since joining DEA he 
had made over 150 arrests and participated in approxi-
mately 35 cases. Manifestly he was the agent in charge 
of the instant case; he sat at counsel table throughout 
the entire trial. Significantly, the government had been 
advised that defendant would not testify because of his 
record. Undoubtedly, as the agent in charge, Dixon had 
that knowledge.” 636 F. 2d, at 930.

Given Dixon’s extensive involvement in the prosecution of 
the Government’s case against petitioner, I question whether 
the court below correctly found Dinitz to be inapplicable. In 
any event, the question is sufficiently important to warrant 
this Court’s review.
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Accordingly, I dissent from the denial of certiorari and 
would instead grant the petition and set the case for 
argument.

Rehearing Denied
No. 79-1266. Steadman  v . Securi ties  and  Exchan ge  

Comm issio n , 450 U. S. 91;
No. 80-532. Florida  Depart ment  of  Health  and  Re -

habili tative  Services  et  al . v . Florida  Nursing  Home  
Assn , et  al ., 450 U. S. 147;

No. 80-694. Wood  v . Wood , 449 U. S. 1081;
No. 80-843. Caribe  Trailer  System s , Inc ., et  al . v . 

Puerto  Rico  Mariti me  Shipp ing  Authority  et  al ., 450 
V. S. 914;

No. 80-876. Scarp ell i v. Illinois , 450 U. S. 915;
No. 80-1054. Oltersdo rf  v . Ches ap eake  & Ohio  Rail -

road  Co., 450 U. S. 920;
No. 80-1071. Smith  v . Unite d  States , 450 U. S. 920;
No. 80-1309. Lee  v . Law  Offic es  of  Aliot o  et  al ., 450 

U. S. 967;
No. 80-5584. Outlaw  v . Illinois , 450 U. S. 983;
No. 80-5768. Mc Donal d  v . Tenness ee , 450 U. S. 983;
No. 80-5859. Mc Donald  v . Draper , Judge , 450 U. S. 983;
No. 80-5902. De Pries t  v . Bible , Commi ss ioner , Ten -

ness ee  Department  of  Empl oyment  Security , et  al ., 450 
U. S. 903;

No. 80-5924. Teng  et  al . v . United  States , 450 U. S. 
930;

No. 80-5944. Kohls  v . Unite d Parcel  Service , Inc ., 
et  al ., 450 U. S. 931;

No. 80-5986. Green  v . Georg ia , 450 U. S. 936;
No. 80-5990. Hockenbury  v . Sowd ers , Penit enti ary

Super inte ndent , 450 U. S. 933;
No. 80-6000. Davis  v . Texas , 450 U. S. 968; and
No. 80-6050. Harri s v . Spai n , Judge , et  al ., 450 U. S.

985. Petitions for rehearing denied.
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No. 80-6053. Mullins  v . Ohio , 450 U. S. 985;
No. 80-6091. Hende rso n v . Schw eiker , Secretary  of  

Health  and  Human  Services , 450 U. S. 985; and
No. 80-6159. Wright  v . United  States , 450 U. S. 970. 

Petitions for rehearing denied.

No. 80-910. Calavo  Growe rs  of  Californi a  v . Generali  
Belgium  et  al ., 449 U. S. 1084. Motion for leave to file peti-
tion for rehearing denied.

No. 80-1117. Castillo  v . Forsht , United  States  Mar -
shal , 450 U. S. 922. Motion of petitioner for leave to 
proceed further herein in forma pauperis granted. Petition 
for rehearing denied.

Apri l  27, 1981

Dismissal Under Rule 53
No. 80-1453. Showc ase  Cinemas , Inc ., et  al . v . Georgia . 

Ct. App. Ga. Certiorari dismissed under this Court’s Rule 
53. Reported below: 156 Ga. App. 225, 274 S. E. 2d 578.

Affirmed on Appeal
No. 80-1183. Miss iss ipp i v . Unite d  State s et  al . Af-

firmed on appeal from D. C. D. C. Justice  White  and Jus -
tice  Stevens  would postpone the question of jurisdiction and 
set case for oral argument. Justice  Rehnquist  took no part 
in the consideration or decision of this case.

No. 80-1275. Gary -Northw est  Indiana  Women ’s Serv -
ices , Inc ., et  al . v . Orr , Governor  of  Indiana , et  al . Af-
firmed on appeal from D. C. N. D. Ind. Justi ce  Brennan , 
Just ice  Marshall , and Justice  Blackmu n  would note prob-
able jurisdiction and set case for oral argument. Reported 
below: 496 F. Supp. 894.
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Appeal Dismissed
No. 80-1486. Omni  Farms , Inc . v . Arkansas  Power  & 

Light  Co . Appeal from Sup. Ct. Ark. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 271 Ark. 61, 607 S. W. 2d 363.

Certiorari Granted—Vacated and Remanded
No. 80-461. Retai l , Wholesale  & Departme nt  Store  

Union , AFL-CIO v. G. C. Murphy  Co . C. A. 3d Cir. Cer-
tiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Northwest Airlines, Inc. n . Trans-
port Workers, ante, p. 77. Reported below: 629 F. 2d 248.

Certiorari Dismissed
No. 80-1284. Gray , Treas urer  of  Harri s  County , Texas  

(Krieg el , succ esso r  in  offi ce ) v. Van  Ooteghem . C. A. 
5th Cir. Certiorari dismissed without prejudice. Reported 
below: 628 F. 2d 488.

Miscellaneous Orders
No. 80-689. WlDMAR ET AL. V. VlNCENT ET AL. C. A. 8th 

Cir. [Certiorari granted, 450 U. S. 909.] Motions of Anti-
Defamation League of B’nai B’rith and American Jewish 
Congress for leave to file briefs as amici curiae granted.

No. 80-1010. Currey  et  al ., dba  Currey  & Currey  v . 
Corp oration  Comm is si on  of  Oklahom a  et  al . Sup. Ct. 
Okla.;

No. 80-1494. Unite d  Air  Lines , Inc . v . Divis ion  of  In -
dust rial  Safety  of  the  Depart ment  of  Industrial  Rela -
ti ons  of  Calif ornia  et  al . C. A. 9th Cir.; and

No. 80-1523. Fairda le  Farms , Inc . v . Yankee  Milk , 
Inc ., et  al . C. A. 2d Cir. The Solicitor General is invited 
to file briefs in these cases expressing the views of the United 
States.
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No. 80-6406. In  re  Nolan . Petition for writ of habeas 
corpus denied.

No. 80-1511. In re  Halvors en . Petition for writ of 
mandamus and/or other relief denied.

No. 80-6293. In  re  Jones . Petition for writ of man-
damus denied.

Probable Jurisdiction Noted or Postponed
No. 80-415. Railway  Labor  Execu tive s ’ Assn . v . Gib -

bons , Truste e , et  al . Appeal from D. C. N. D. Ill.; and
No. 80-1239. Railway  Labor  Executives ’ Assn . v . Gib -

bons , Trustee , et  al . Appeal from C. A. 7th Cir. In No. 
80^415, further consideration of question of jurisdiction post-
poned to hearing of case on the merits. In No. 80-1239, 
probable jurisdiction noted. Cases consolidated and a total 
of one hour allotted for oral argument. In the course of 
briefing the questions presented in these cases, the parties are 
requested to address whether the issue of the constitutionality 
of sections 106 and 110 of the Rock Island Railroad Transi-
tion and Employee Assistance Act, as modified by section 701 
of the Staggers Rail Act of 1980, Pub. L. 96-448, 94 Stat. 1959, 
45 U. S. C. §§ 1005 and 1008 (1976 ed., Supp. IV), is properly 
before us. See Fed. Rule Civ. Proc. 65 (a) (2). Reported 
below: No. 80-1239, 645 F. 2d 74.

No. 80-6298. Mills  v . Habluetzel . Appeal from Ct. 
Civ. App. Tex., 13th Sup. Jud. Dist. Motion of appellant 
for leave to proceed in forma pauperis granted. Probable 
jurisdiction noted.

Certiorari Granted
No. 80-1436. Baldri ge , Secretary  of  Commerce , et  al . 

v. Shapir o , Essex  County  Executive . C. A. 3d Cir. Cer-
tiorari granted. Reported below: 636 F. 2d 1210.
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Certiorari Denied. (See also No. 80-1486, supra.)
No. 80-980. Michienzi  et  ux . v . United  Stat es . C. A. 

6th Cir. Certiorari denied. Reported below: 630 F. 2d 455.

No. 80-966. Smith  v . Federal  Depos it  Insurance  Cor -
por atio n , Rece ive r . C. A. 9th Cir. Certiorari denied. Re-
ported below: 624 F. 2d 193.

No. 80-1154. Hayward  et  al . v . Procu nier  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 629 F. 2d 599.

No. 80-1176. Block  v . Arkans as . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 270 Ark. 671, 606 S. W. 2d 
362.

No. 80-1244. Ales si v . Unit ed  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 628 F. 2d 1133.

No. 80-1248. Brigugl io  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 636 F. 2d 1211.

No. 80-1262. Suprem e Optica l  Co., Inc . v . National  
Labor  Relati ons  Board . C. A. 6th Cir. Certiorari denied. 
Reported below: 628 F. 2d 1262.

No. 80-1286. F. W. Woolworth  Co . v . Fell  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 629 F. 2d 1204.

No. 80-1295. Cornet  Stores  et  al . v . Buchanan  et  al .
C. A. 9th Cir. Certiorari denied. Reported below: 632 F. 
2d 96.

No. 80-1296. Southern  Calif ornia  Financial  Corp . v . 
United  State s . Ct. Cl. Certiorari denied. Reported be-
low: 225 Ct. Cl.---- , 634 F. 2d 521.

No. 80-1310. Trans wes tern  Pipeli ne  Co. v. Federa l  
Energy  Regul ator y  Commiss ion . C. A. 5th Cir. Certio-
rari denied. Reported below: 626 F. 2d 1266.
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No. 80-1326. Sanders  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 636 F. 2d 1228.

No. 80-1342. Bass ett  et  al . v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 633 F. 2d 108.

No. 80-1375. Alvarez  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 625 F. 2d 1196.

No. 80-1423. Ass arss on  v . Unite d  Stat es . C. A. 7th 
Cir. Certiorari denied. Reported below: 635 F. 2d 1237.

No. 80-1445. Hearst  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 638 F. 2d 1190.

No. 80-1446. Lavin  v . Comm ittee  of  Bar  Examine rs  of  
the  State  Bar  of  Calif orni a . Sup. Ct. Cal. Certiorari 
denied.

No. 80-1451. Robbins  & Myers , Inc . v . National  Labor  
Relati ons  Board . C. A. 6th Cir. Certiorari denied. Re-
ported below: 653 F. 2d 237.

No. 80-1468. Battelste in  et  al . v . Internal  Revenue  
Serv ice . C. A. 5th Cir. Certiorari denied. Reported be-
low: 631 F. 2d 1182.

No. 80-1470. Penningt on  et  al . v . Unite d States . 
C. A. 10th Cir. Certiorari denied. Reported below: 635 F. 
2d 1387.

No. 80-1472. Housto n  v . Benttree , Ltd . C. A. 10th 
Cir. Certiorari denied. Reported below: 637 F. 2d 739.

No. 80-1485. Lohman  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied.

No. 80-1487. Harvey  v . Connor . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 85 Ill. App. 3d 1061, 407 
N. E. 2d 879.
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No. 80-1488. Parks  et  al . v . Alexander , Governor  of  
Tenness ee , et  al . Ct. App. Tenn. Certiorari denied. Re-
ported below: 608 S. W. 2d 881.

No. 80-1489. Coyne  et  al . v . City  of  Cincinnat i. Sup. 
Ct. Ohio. Certiorari denied. Reported below: 64 Ohio St. 
2d 28, 413 N. E. 2d 1177.

No. 80-1490. Workman  v . Oregon . Ct. App. Ore. Cer-
tiorari denied. Reported below: 47 Ore. App. 1055, 615 P. 
2d 1140.

No. 80-1495. Calif ornia  v . Austin . App. Dept., Super. 
Ct. Cal., County of Los Angeles. Certiorari denied.

No. 80-1505. Rancho  La  Costa  v . County  of  San  Diego . 
Ct. App. Cal., 4th App. Dist. Certiorari denied. Reported 
below: 111 Cal. App. 3d 54, 168 Cal. Rptr. 491.

No. 80-1524. Tiff any , dba  Patricia  Ann ’s Country  
Store  v . County  of  Albemarle , Virgi nia . Sup. Ct. Va. 
Certiorari denied. Reported below: 221 Va. cli.

No. 80-1559. Zell er  v . Rankin . C. A. 9th Cir. Certio-
rari denied. Reported below: 633 F. 2d 844.

No. 80-1636. Maio  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 633 F. 2d 580.

No. 80-5660. Mille r  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 633 F. 2d 207.

No. 80-6009. Rogers  v . Britton  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 631 F. 2d 572.

No. 80-6025. Soap  v . Carter  et  al . C. A. 10th Cir. 
Certiorari denied. Reported below: 632 F. 2d 872.

No. 80-6031. Abell  v . Mis souri . Ct. App. Mo., Eastern 
Dist. Certiorari denied. Reported below: 606 S. W. 2d 198.
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No. 80-6059. Mitc hell  et  al . v . Supe rior  Court  for  
the  County  of  Santa  Clara , Calif ornia . C. A. 9th Cir. 
Certiorari denied. Reported below: 632 F. 2d 767.

No. 80-6107. Nels on  v . Mc Carthy , Warden . C. A. 9th 
Cir. Certiorari denied. Reported below: 637 F. 2d 1291.

No. 80-6135. Isble  v. Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 644 F. 2d 885.

No. 80-6146. Tsos ie  v . Schwe iker , Secre tary  of  Health  
and  Human  Services . C. A. 9th Cir. Certiorari denied. 
Reported below: 630 F. 2d 1328.

No. 80-6258. Drucker  v . Securi ties  and  Exchan ge  
Commis si on  et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 646 F. 2d 562.

No. 80-6265. Chris tie  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 634 F. 2d 1354.

No. 80-6282. Harri ngton  v . Jago , Correcti onal  Super -
inten dent . C. A. 6th Cir. Certiorari denied. Reported 
below: 647 F. 2d 165.

No. 80-6284. Heiren s v . Mizell , Warden , et  al . App. 
Ct. Ill., 5th Dist. Certiorari denied. Reported below: 89 
Ill. App. 3d 1208, 417 N. E. 2d 277.

No. 80-6288. Portela  v . New  Jersey . Super. Ct. N. J., 
App. Div. Certiorari denied.

No. 80-6289. Wexler  v . Lower  Moreland  Township  
Police  Departm ent  et  al . C. A. 3d Cir. Certiorari denied.

No. 80-6295. Ligh tcsy  v . Sumner , Warden . C. A. 9th 
Cir. Certiorari denied.

No. 80-6296. Kickas ola , Administr atrix  v . Jim Wal -
lace  Oil  Co ., Inc ., et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 633 F. 2d 580.
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No. 80-6297. Coda  v . Pennsylvania . Super. Ct. Pa. 
Certiorari denied. Reported below: 287 Pa. Super. 570, 428 
A. 2d 240.

No. 80-6300. John  v . Joseph . C. A. 3d Cir. Certiorari 
denied. Reported below: 636 F. 2d 1208.

No. 80-6305. Truppi  v . Conne cticut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 182 Conn. 449, 438 A. 2d 
712.

No. 80-6308. Weddell  v . Meierhenry , Attorney  Gen -
eral  of  South  Dakota . C. A. 8th Cir. Certiorari denied. 
Reported below: 636 F. 2d 211.

No. 80-6310. Gamble  v . Jones , Sherif f , et  al . C. A. 
5th Cir. Certiorari denied.

No. 80-6312. Holland  v . Richtmyer . Sup. Ct. Va. 
Certiorari denied. Reported below: 221 Va. ci.

No. 80-6370. Garcia -Yepes  v . Unit ed  State s ; and
No. 80-6420. Delos -Rios  v . United  States . C. A. 2d 

Cir. Certiorari denied. Reported below: 642 F. 2d 42.

No. 80-6376. Scanlon  v . United  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 640 F. 2d 144.

No. 80-6391. Mar  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 80-6396. Blair  v . Unit ed  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 644 F. 2d 882.

No. 80-6402. Robles -Sandoval  v . Unite d  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 637 F. 2d 692.

No. 80-6404. Fox v. Secretar y  of  Health  and  Human  
Services . C. A. 9th Cir. Certiorari denied. Reported be-
low: 628 F. 2d 1355.

No. 80-6407. Gaff ney  v . Unit ed  Stat es . Ct. App. D. C. 
Certiorari denied. Reported below: 421 A. 2d 924.
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No. 80-6413. Miller  v . United  States . C. A. Sth Cir. 
Certiorari denied. Reported below: 634 F. 2d 1134.

No. 80-6424. Hubbard  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 639 F. 2d 783.

No. 80-6428. Heim erle  v . Unite d  State s . C. A. 2d Cir. 
Certiorari denied.

No. 80-500. Newell  Bridge  & Railway  Co . v . Dailey , 
State  Tax  Comm is si oner  of  West  Virgin ia . Sup. Ct. App. 
W. Va. Certiorari denied. Reported below:---- W. Va.----- , 
266 S. E. 2d 453.

Justi ce  White , with whom Justice  Blackmu n joins, 
dissenting.

Petitioner is a West Virginia corporation. Its pays West 
Virginia property, capital stock, and income taxes. Peti-
tioner’s sole business is the operation and maintenance of a 
toll bridge across the Ohio River. The bridge spans the 
river between Newell, W. Va., and East Liverpool, Ohio. 
Two-thirds of the bridge is within West Virginia and one- 
third is within Ohio. The bridge has only one entrance and 
exit in each State and carries an equal volume of traffic in 
both directions. There is a single tollbooth, located on the 
Ohio side.

The West Virginia Business and Occupation Tax, W. Va. 
Code § 11-13-2 (1974), imposes an annual privilege tax on 
persons, including corporations, measured by gross receipts. 
The statute, however, specifically exempts “gross income de-
drived from commerce between this State and other states of 
the United States . . . .” § 11—13—2d. Since 1933, petitioner 
has regularly reported all tolls collected in its operation of 
the bridge, but has claimed that this income falls within the 
exemption for income received from interstate commerce.

In January 1974, respondent assessed the corporation 
$83,000 in unpaid taxes, representing the tax due on the 
tolls received between 1968 and 1972. Petitioner appealed 
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this assessment and won a reversal. That decision, however, 
was subsequently reversed, and the tax reinstated, by the 
Supreme Court of Appeals of West Virginia.

That court held that the exemption for gross income de-
rived from commerce between West Virginia and other States 
is identical in scope to the federal Interstate Commerce 
Clause: “If revenues from bridges are not covered by the 
federal constitution’s commerce clause, they are not excepted 
from the statute.” ---- W. Va. ---- , ---- , 266 S. E. 2d 453,
454 (1980). To determine the scope of the federal Commerce 
Clause, the court relied on two prior decisions of this Court: 
Henderson Bridge Co. n . Kentucky, 166 U. S. 150 (1897), and 
Detroit International Bridge Co. v. Corporation Tax Appeal 
Board, 294 U. S. 83 (1935). In Henderson Bridge, the Court 
upheld a Kentucky tax on the intangible property of a Ken-
tucky corporation, the business of which was the operation 
of a railroad bridge over the Ohio River between the Ken-
tucky and Indiana shores. The West Virginia court relied 
on the following language from that opinion:

“Clearly the tax was not a tax on the interstate busi-
ness carried on over or by means of the bridge, because 
the bridge company did not transact such business. That 
business was carried on by the persons and corporations 
which paid the bridge company tolls for the privilege of 
using the bridge.” 166 U. S., at 153-154.

In Detroit International Bridge Co., the Court specifically 
relied on the above language to reach a similar conclusion. 
294 IT. S., at 86. It upheld a state tax on a state corporation, 
the sole business of which was to operate and maintain a toll 
bridge across the Detroit River, from Detroit, Mich., to 
Ontario, Canada. In both cases, the Court held that the 
bridge itself was an “instrumentality which others may use in 
conducting foreign commerce,” id., at 85, but that operation 
of the bridge was not itself interstate commerce.

The West Virginia court correctly noted that “Hender-
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son ... is still good law having never been overruled.” — 
W. Va., at---- , 266 S. E. 2d, at 456. In my view, however, 
it is time that this Court took a new look at Henderson and 
Detroit International Bridge Co. to consider whether they are 
consistent with this Court’s more recent treatment of the 
effect of the Interstate Commerce Clause on the power of the 
States to impose taxes.

The Court has dealt with other fixed facilities as “instru-
mentalities” of interstate commerce and treated their opera-
tion as interstate commerce. In Colonial Pipeline Co. n . 
Traigle, 421 U. S. 100 (1975), the Court assumed that a cor-
poration that owned and operated an interstate pipeline link-
ing the oil refining complexes of Texas and Louisiana with the 
population centers of the Northeast and Southeast was en-
gaged in interstate commerce. See also Michigan-Wisconsin 
Pipe Line Co. v. Calvert, 347 U. S. 157 (1954). It is not at 
all clear that a pipeline is distinguishable from a bridge as an 
instrumentality of interstate commerce.

Furthermore it is arguable that the Court’s conclusion in 
Henderson, subsequently followed in Detroit International 
Bridge Co., that operation of an interstate bridge is not inter-
state commerce was not necessary to support the result reached 
there. Kentucky had excluded tangible and intangible prop-
erty located in Indiana from its tax: “The tax in controversy 
was nothing more than a tax on the intangible property of the 
company in Kentucky.” 166 U. S., at 154. Petitioner argues 
that the case “involved in reality a de facto apportionment to 
property within the state.” Pet. for Cert. 16. More impor-
tantly, under today’s standards it would be unnecessary to 
exclude an interstate bridge from the interstate commerce field 
to sustain the Kentucky tax involved in the Henderson case. 
Under Complete Auto Transit, Inc. n . Brady, 430 U. S. 274 
(1977), a state tax on a corporation will be sustained if there 
is a substantial nexus between its operations and the taxing 
State, and if the tax is fairly apportioned, does not discrim-
inate against interstate commerce, and is fairly related to 
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the services provided by the State. Under this test, it makes 
no difference whether operation of an interstate bridge is 
considered “interstate commerce.” Although the Kentucky 
tax probably would have been upheld under this test, the 
West Virginia tax involved in the case before us now is an 
unapportioned tax and would probably not satisfy the test. 
This creates an incongruous situation: The West Virginia 
court relied on Henderson’s reasoning, which may never have 
been, and in any case is not now, necessary to support the 
conclusion it was designed to reach, to support another con-
clusion that might not otherwise survive under contemporary 
standards.

Accordingly, I think this case should be given plenary con-
sideration, and therefore I dissent from denial of certiorari.

No. 80-1032. Gartner  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Justi ce  Brennan  and Jus -
tice  Stewart  would grant certiorari.

No. 80-1258. Markham  et  al . v . Geller . C. A. 2d Cir. 
Certiorari denied. Reported below: 635 F. 2d 1027.

Just ice  Rehnquis t , dissenting.
This case presents the question whether a school board may 

enact a policy which, for budgetary reasons, favors the hiring 
of less experienced teachers. Because I think the Court of 
Appeals for the Second Circuit erred in holding that such a 
policy violates the Age Discrimination in Employment Act of 
1967 (ADEA), 29 U. S. C. § 621 et seq., I dissent from the 
denial of the petition for a writ of certiorari.

The respondent in this action was 55 years old when she 
applied for a position as an art teacher in the West Hartford, 
Conn., school system. Respondent had 13 years of prior ex-
perience as a teacher in New Jersey. When the job opening 
for which respondent applied was filled by a 26-year-old 
teacher with three years’ experience, respondent initiated this 
lawsuit alleging violations of the ADEA and pointing in par-
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ticular to the “sixth step” policy adopted by the West Hart-
ford Board of Education (Board). This cost-cutting policy 
read:

“Except in special situations and to the extent possible, 
teachers needed in West Hartford next year will be re-
cruited at levels below the sixth step of the salary 
schedule.”

The “sixth step” is the salary grade reached by teachers with 
more than five years’ experience. This policy would be ap-
plicable to the respondent because the Board, like most school 
districts, gives credit for experience received in other schools.

At trial, the respondent introduced statistical evidence es-
tablishing that 92.6% of Connecticut teachers between 40 
and 65 years of age (the protected age group under ADEA) 
have more than five years’ experience and thus are discrim-
inated against by the sixth-step policy. The significance of 
this evidence, however, was minimized by the additional evi-
dence that over 60% of teachers under age 40 also have more 
than five years’ experience. The District Court instructed 
the jury that petitioners’ sixth-step policy was discriminatory 
as a matter of law and that respondent was entitled to recover 
if petitioners’ employment “decision about [respondent] was 
made in whole or in part because she was above the fifth step 
on the salary scale . . . . ” The jury returned a verdict for 
the respondent.

On appeal, the Court of Appeals affirmed in pertinent part. 
The Court of Appeals likened this case to a Title VII dis-
criminatory impact case and held that respondent’s statistics 
had established a prima facie case of discriminatory impact 
and that petitioners had not justified their employment prac-
tice by a showing of business necessity or need. The Court 
of Appeals specifically rejected petitioners’ contention that 
the sixth-step policy was supportable as a necessary cost-cut-
ting gesture in the face of tight budgetary constraint. The 
Court of Appeals reasoned that this cost-cutting justification 
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must fail because of 29 CFR § 860.103 (h) (1979), which pro-
vides in part:

“[A] general assertion that the average cost of employ-
ing older workers as a group is higher than the average 
cost of employing younger workers as a group will not 
be recognized as a differentiation under the terms and 
provisions of the Act, unless one of the other statutory 
exceptions applies. To classify or group employees 
solely on the basis of age for the purpose of comparing 
costs, or for any other purpose, necessarily rests on the 
assumption that the age factor alone may be used to jus-
tify a differentiation—an assumption plainly contrary to 
the terms of the Act and the purpose of Congress in en-
acting it. Differentials so based would• serve only to 
perpetuate and promote the very discrimination at which 
the Act is directed.”

The Court of Appeals held that this regulation similarly de-
feated petitioners’ defense to respondent’s disparate-treatment 
case.

In my opinion, the decision of the Court of Appeals is in-
consistent with the express provisions of the ADEA and is 
not supported by any prior decision of this Court. The 
ADEA makes it unlawful for any employer “to fail or refuse 
to hire or to discharge any individual or otherwise discrim-
inate against any individual with respect to his compensa-
tion, terms, conditions, or privileges of employment, because 
of such individual’s age.” 29 U. S. C. § 623 (a)(1). The 
policy under attack in this case, however, makes no reference 
to age. For budgetary reasons, a school board simply 
adopted a policy to hire teachers with fewer years of experi-
ence. No one contends that the Board discriminated against 
teachers over the age of 40 who had fewer than five years of 
prior teaching experience and who sought employment. In 
spite of this, the courts below found the Board’s policy un-
lawful because it has a greater “impact” on teachers between 
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the ages of 40 and 65 than it has on teachers under the age 
of 40. They reached this conclusion even though over 60% 
of all teachers under the age of 40 also have more than five 
years of experience and are detrimentally affected by the 
Board’s policy. This Court has never held that proof of 
discriminatory impact can establish a violation of the ADE A, 
and it certainly has never sanctioned a finding of a violation 
where the statistical evidence revealed that a policy, neutral 
on its face, has such a significant impact on all candidates 
concerned, not simply the protected age group.

Of greater importance, however, is the rationale employed 
by the Court of Appeals in rejecting the Board’s “cost” justi-
fication for its policy. The court held that such justification 
conflicted with 29 CFR § 860.103 (h) (1979), which is one of 
the many guidelines that has been issued by the Secretary of 
Labor in this area. By its express terms, however, this reg-
ulation is inapplicable to the present situation. The Board 
has not made a general assertion that “the average cost of 
employing older workers as a group is higher than the aver-
age cost of employing younger workers,” nor does this involve 
an attempt “[t]o classify or group employees solely on the 
basis of age for the purpose of comparing costs . . . .” Rather, 
this is a policy which by its express terms makes no reference 
to age and which in practice has had a significant impact on 
teachers under the age of 40 as well as those over that age. 
The Court of Appeals’ opinion manages to tie the hands of 
local school boards in dealing with ever-increasing costs with-
out the sanction of the Act which Congress passed to protect 
older workers. Presumably, the Court of Appeals’ rationale 
would similarly prohibit the Board from deciding no longer 
to give full credit for teaching experience received at other 
school districts. Such a policy, although neutral on its face 
with regard to age and affecting all teachers, would no doubt 
have a statistically different impact on teachers over the age 
of 40 than on those under that age.

In my view, Congress did not intend the ADEA to have 
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the restraining influence on local governments which will re-
sult from the decision below. Congress revealed this inten-
tion in 29 U. S. C. § 623 (f)(1), which provides that it shall 
not be unlawful for an employer to take any action otherwise 
prohibited “where the differentiation is based on reasonable 
factors other than age.” Because the differential based on 
experience in petitioners’ sixth-step policy has nothing to do 
with age, I would grant the petition for a writ of certiorari 
and give plenary consideration to the decision of the Court 
of Appeals.

No. 80-1289. Ohio  Departm ent  of  Highway  Safet y  
et  al . v. United  States . C. A. 6th Cir. Certiorari denied. 
Justice  Powell  would grant certiorari. Reported below: 
635 F. 2d 1195.

No. 80-1389. Alessa ndrello  et  al . v . United  States . 
C. A. 3d Cir. Certiorari denied. Justi ce  Marshall  would 
grant certiorari. Reported below: 637 F. 2d 131.

No. 80-5980. Coleman  v . Balkcom , Warden . Super. 
Ct. Ga., Tattnall County. Certiorari denied.

Just ice  Stevens , concurring.
The Court’s management of its discretionary docket is a 

subject that merits re-examination from time to time in the 
light of changes that affect the business of the federal judici-
ary. See, e. g., Watt v. Alaska, ante, p. 273 (Stevens , J., con-
curring), and Singleton v. Commissioner, 439 U. S. 940, 942- 
946 (opinion of Stevens , J.). Opinions dissenting from the 
denial of certiorari sometimes create the impression that we 
review fewer cases than we should; I hold the opposite view. 
Today Justice  Rehnqui st  advances the proposition, as I 
understand his dissenting opinion, that we should promptly 
grant certiorari and decide the merits of every capital case 
coming from the state courts in order to expedite the adminis-
tration of the death penalty.

In my judgment, the Court wisely rejects this proposal. 
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In the last 10 months, over 90 certiorari petitions have been 
filed in capital cases. If we were to hear even a substantial 
percentage of these cases on the merits, they would consume 
over half of this Court’s argument calendar. Although the 
interest in protecting the constitutional rights of persons 
sentenced to death is properly characterized as a federal 
interest, the interest in imposing the death sentence is essen-
tially a state interest. Because the persons on death row are 
concentrated in only a few States, because some States have 
no capital punishment at all, and because the range of capital 
offenses differs in different States, it is quite clear that all 
States do not share the same interest in accelerating the exe-
cution rate. This Court’s primary function is to adjudicate 
federal questions. To make the primary mission of this 
Court the vindication of certain States’ interests in carrying 
out the death penalty would be an improper allocation of the 
Court’s limited resources.

Moreover, one may also question whether Justice  Rehn -
quis t ’s proposal would accomplish its intended purpose. As 
I understand his proposal, it would preclude the federal dis-
trict courts from granting writs of habeas corpus in any capi-
tal cases on any ground that had been presented to and re-
jected by this Court. Because this Court is not equipped 
to process all of these cases as expeditiously as the several 
district courts, it is most unlikely that this innovative pro-
posal would dramatically accelerate the execution of the per-
sons on death row.1

One of the causes of delay in the conclusion of litigation 
in capital cases has been the fact that the enactment of new 

1This proposed procedure in some cases would require the Court to 
grant certiorari and review the merits twice, once on direct appeal and 
once to review state collateral proceedings. Review of the merits would 
certainly involve more delay than would a denial of certiorari. More-
over, Just ice  Rehn quis t ’s proposal would not have any effect on the 
delay in those cases in which a state court’s resolution of collateral pro-
ceedings on procedural grounds would bar this Court’s consideration of 
the merits of the claims raised in those proceedings.
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state legislation after this Court’s decision in Furman n . 
Georgia, 408 U. S. 238, generated a number of novel consti-
tutional questions. Although those questions have not been 
difficult for three Members of the Court,2 other Justices have 
found a number of these questions sufficiently important and 
difficult to justify the delays associated with review in this 
Court. The principal delay—a matter of four years—was 
the period between the entry of the stays in the Furman 
litigation in 1972, and the decisions in July 1976 in Gregg 
N. Georgia, 428 U. S. 153, Proffitt v. Florida, 428 U. S. 242, 
and Jurek v. Texas, 428 U. S. 262, in which the constitution-
ality of the death penalty was ultimately sustained. Fol-
lowing that basic holding, the Court has also decided several 
other cases presenting substantial constitutional issues relat-
ing to capital punishment statutes;3 presumably those issues 
will no longer detain the state or federal courts in their con-
sideration of cases in which the death penalty has been im-
posed.4 One therefore should not assume that the delays of 
the past few years will necessarily be reflected in the future 
if the various state authorities act with all possible diligence.5

2 Just ice  Brennan  and Just ice  Mars hall  have invariably voted to 
set aside the death penalty and, if my memory serves me correctly, Jus -
ti ce  Rehn qui st  has invariably voted to uphold the death penalty.

3 See Adams v. Texas, 448 U. S. 38; Beck n . Alabama, 447 U. S. 625; 
Godfrey n . Georgia, 446 U. S. 420; Green n . Georgia, 442 U. S. 95; 
Presnell n . Georgia, 439 U. S. 14; Lockett v. Ohio, 438 U. S. 586; Bell v. 
Ohio, 438 U. S. 637; Coker n . Georgia, 433 U. S. 584; Dobbert v. 
Florida, 432 U. S. 282; Roberts v. Louisiana, 431 U. S. 633; Gardner v. 
Florida, 430 U. S. 349; Davis v. Georgia, 429 U. S. 122.

4 It must be emphasized that some of the delay in these cases is at-
tributable to a congressional determination that state prisoners must ex-
haust state remedies prior to seeking review in federal court. See 28 
U. S. C. §2254 (b).

5 In the case of John Spenkelink, the only person who continued to at-
tack his sentence and who has been executed since 1976, the date of his 
crime was February 3, 1973, and the date of his execution was May 25, 
1979. Of the more than six years between his crime and his execution, ap-
proximately 38 months was spent in the federal courts. During 17 of
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The deterrent value of any punishment is, of course, re-
lated to the promptness with which it is inflicted. In capital 
cases, however, the punishment is inflicted in two stages. 
Imprisonment follows immediately after conviction; but the 
execution normally does not take place until after the con-
clusion of post-trial proceedings in the trial court, direct and 
collateral review in the state judicial system, collateral re-
view in the federal judicial system, and clemency review by 
the executive department of the State. However critical one 
may be of these protracted post-trial procedures, it seems in-
evitable that there must be a significant period of incarcera-
tion on death row during the interval between sentencing and 
execution. If the death sentence is ultimately set aside, or 
its execution delayed for a prolonged period, the imprison-
ment during that period is nevertheless a significant form of 
punishment. Indeed, the deterrent value of incarceration 
during that period of uncertainty may well be comparable 
to the consequences of the ultimate step itself. In all events, 
what is at stake in this procedural debate is the length of 
that period of incarceration rather than the question whether 
the offender shall be severely punished.

How promptly a diligent prosecutor can complete all of 
the proceedings necessary to carry out a death sentence is 
still uncertain. Much of the delay associated with past liti-
gation should not reoccur in cases that merely raise issues 
that have now been resolved. As is true of all other types 
of litigation as well, however, inevitably new issues arise 
that will be sufficiently important and difficult to require 

those months Spenkelink’s certiorari petition was awaiting this Court’s 
determination of the constitutionality of the Florida death penalty statute 
in Proffitt v. Florida, 428 U. S. 242. Thus over three of the six-plus years 
were spent at trial, on appeal in the Florida state courts, before the Gov-
ernor of Florida on a petition for executive clemency, and before the 
trial court on a motion to vacate, set aside, or correct a sentence. See 
Spinkellink v. State, 313 So. 2d 666 (1975); Spenkelink v. Wainwright, 442 
U. S. 1301 (Rehn quist , J., in chambers). These delays would be nn- 
affected by Just ice  Rehn quist ’s proposal.
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deliberation before they are fully resolved. This Court 
should endeavor to conclude capital cases—like all other liti-
gation—as promptly as possible. We must, however, also 
be as sure as possible that novel procedural shortcuts have 
not permitted error of a constitutional magnitude to occur. 
For after all, death cases are indeed different in kind from 
all other litigation. The penalty, once imposed, is irrevoca-
ble. In balance, therefore, I think the Court wisely declines 
to select this group of cases in which to experiment with ac-
celerated procedures. Accordingly, I concur in the order 
denying certiorari.

Justi ce  Marsh all , with whom Justice  Brennan  joins, 
dissenting.

Petitioner was convicted of first-degree murder and sen-
tenced to death. After exhausting his direct appeals, peti-
tioner filed this action in the Superior Court of Tattnall 
County, Ga., seeking a writ of habeas corpus. One of peti-
tioner’s claims was that prejudicial publicity had created an 
atmosphere in which a fair trial was impossible. Petitioner’s 
counsel asserted in an affidavit that the jurors in his original 
trial, if called as witnesses, would “testify as to the widespread 
discussion of the [offense] in Seminole County . . . and to 
the fact that they, as jurors, were affected in their statutory 
decision-making process by the adverse pre-trial publicity.” 
The affidavit further alleged that the county jury commis-
sioners, members of the jury panels, and numerous reporters 
and expert witnesses would offer testimony to similar effect. 
In order to prove these allegations, petitioner sought com-
pulsory process to require the witnesses to testify.

At that point, petitioner’s efforts were thwarted by Ga. 
Code § 38-801 (e) (1978). Although that statute has since 
been amended,1 at the time of petitioner’s habeas hearing, it 

1 The statute as amended, effective February 15, 1980, permits service 
of process “at any place within the state.” 1980 Ga. Laws 71-72. Peti-
tioner’s hearing was held prior to that date.
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provided that subpoenas in habeas cases could be served only 
in the county in which the hearing was held or within 150 
miles of that county. None of the witnesses petitioner wished 
to summon lived so close. As one would expect, most of them 
lived in or near Seminole County, where the offense was com-
mitted. Petitioner was further constrained by the provisions 
of Ga. Code § 50-127 (1978) to file his habeas petition in the 
county where he was incarcerated.2 In sum, only the State’s 
procedural requirement threatened to prevent petitioner from 
calling the witnesses who he alleged would testify in support 
of his claim. Consequently, petitioner asked the trial court 
to declare § 38-801 (e) unconstitutional and to permit him 
to perfect service anywhere in the State. The trial court 
sustained the statute and denied the petition for habeas cor-
pus on the merits. The Georgia Supreme Court declined to 
grant leave to appeal. Because the availability of compul-
sory process to an individual challenging his death penalty 
raises important questions under the Due Process Clause, I 
would grant the petition for certiorari.3

A habeas corpus proceeding is, of course, civil rather than 
criminal in nature, and consequently the ordinary Sixth 
Amendment guarantee of compulsory process, which is made 
applicable to the States by the Fourteenth Amendment,4 does 
not apply. Nevertheless, when the death penalty is in issue, 
the Constitution may impose unusual limitations on the 
States. As we emphasized just last Term in Beck v. Ala-

2 It is true that Rule 45 (e)(1) of the Federal Rules of Civil Procedure 
limits service of district court subpoenas to 100 miles of the hearing site. 
But under 28 U. S. C. § 2241 (d) an individual has the option of filing his 
petition for a writ of habeas corpus in the district where the conviction 
occurred rather than the one where he is incarcerated. The Georgia statu-
tory scheme challenged in this case does not include that option.

3 Adhering to my view that the death penalty is in all circumstances 
cruel and unusual punishment, I would in any event grant the petition 
for certiorari and vacate the judgment below insofar as it leaves undis-
turbed the death sentence.

4 Washington n . Texas, 388 U. S. 14, 17-19 (1967).
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bama, 447 U. S. 625, 637 (1980), “there is a significant con-
stitutional difference between the death penalty and lesser 
punishments.” If an individual is imprisoned for an offense 
he did not commit, the error can to some extent be rectified. 
But if he is executed, the wrong that has been done can never 
be corrected. That is just one reason that I, of course, adhere 
to my view that the State may never put an individual to 
death without imposing a cruel and unusual punishment pro-
hibited by the Eighth and Fourteenth Amendments. Yet 
surely those among my Brethren who believe that there are 
circumstances in which the State may legitimately impose 
this ultimate sanction would not want to see an innocent in-
dividual put to death. Certainly no Member of this Court 
would countenance a conviction obtained in violation of the 
Constitution. Because of the unique finality of the death 
penalty, its imposition must be the result of careful proce-
dures and must survive close scrutiny on post-trial review. I 
do not believe that this rigorous scrutiny is possible when, 
as here, procedural rules ultimately abandoned by the State 
are all that stand between the convicted individual and the 
chance to prove his claims.

Petitioner offered to call as witnesses the jurors, who, he 
alleged, would testify not merely to the atmosphere sur-
rounding the trial, but to the actual effect of that atmosphere 
on their deliberations. The only obstacle to calling those 
witnesses was the State’s failure to provide him with a means 
of serving compulsory process. In order to agree with peti-
tioner that this failure amounts to a violation of the Due 
Process Clause, it would not be necessary to hold that com-
pulsory process is constitutionally required in any other civil, 
or indeed, in any other habeas proceeding. It would instead 
be sufficient, as it was last Term in Beck, to recognize the 
unique character of the death penalty and of the restraints 
required by the Constitution before the State may impose it. 
Granting the assistance of compulsory process to an individ-
ual under sentence of death but ready and willing to demon-
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strate the unconstitutionality of the manner of his conviction 
might well be among those restraints.5 Accordingly, I would 
grant the petition for certiorari to consider that question.

Just ice  Rehnquist , dissenting.
Ordinarily I would have no hestitation joining the majority 

of my colleagues in denying the petition for certiorari in this 
case. The questions presented in the petition are of impor-
tance only to petitioner himself and therefore are not suit-
able candidates for the exercise of our discretionary jurisdic-
tion. But in a larger sense, the case raises significant issues 
about the administration of capital punishment statutes in 
this country, and reflects the increasing tendency to postpone 
or delay the enforcement of those constitutionally valid stat-
utes. Because I think stronger measures are called for than 
the mere denial of certiorari in a case such as this, I would 
grant the petition for certiorari so that the case can be fully 
briefed and argued.

A mere recital of the facts of this case illustrates the de-
lay to which I have referred. Petitioner was convicted by 
a jury in 1973 of murdering six members of a family, after 
raping and torturing some members of that family. He was 
sentenced to death under Georgia’s capital punishment stat-
ute, a statute expressly held constitutional in Gregg v. Geor-
gia, 428 U. S. 153 (1976). The sentence was affirmed by 
the Supreme Court of Georgia, Coleman v. State, 237 Ga. 84, 
226 S. E. 2d 911 (1976), and this Court denied the first peti-
tion for certiorari. Coleman v. Georgia, 431 U. S. 909, re-
hearing denied, 431 U. S. 961 (1977). Petitioner subse-

5 Because Georgia law now permits service anywhere in the State, it 
cannot fairly be argued that requiring compulsory process to force wit-
nesses to appear would be contrary to any state policy. It is no longer 
true, as the State asserts in its brief in opposition, that the 150-mile 
limit reflects a legislative determination concerning “the interests of spar-
ing undue burdens to witnesses and of establishing realistic boundaries to 
the jurisdictional reach of the trial courts.”
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quently sought state collateral relief, which was denied by the 
state habeas court. The Georgia Supreme Court then denied 
his application for a writ of probable cause to appeal. Peti-
tioner has now filed his second petition for certiorari in this 
Court. Because petitioner has had a full opportunity to have 
his claims considered on direct review by both the Supreme 
Court of Georgia and this Court and on collateral review by 
the state courts of Georgia, and because the issues presented 
are not substantial, it is not surprising that the majority of 
the Court votes to deny the petition for certiorari.

I dissent not because I believe that petitioner has made 
any showing in the Georgia courts that he was deprived of 
any rights secured to him by the United States Constitution, 
but rather because our mere denial of certiorari will not in 
all likelihood end the already protracted litigation in this case. 
If petitioner follows the path of many of his predecessors, he 
will now turn to a single-judge federal habeas court, alleging 
anew some or all of the reasons which he urges here for grant-
ing the petition for certiorari. If he fails to impress the par-
ticular United States District Court in which his habeas 
petition is filed, he may upon the issuance of a certificate of 
probable cause appeal to a United States Court of Appeals. 
And throughout this exhaustive appeal process, any single 
judge having jurisdiction over the case may of course stay 
the execution of the penalty pending further review. 28 
U. S. C. § 1651. Given so many bites at the apple, the odds 
favor petitioner finding some court willing to vacate his death 
sentence because in its view his trial or sentence was not free 
from constitutional error. See Estelle v. Jurek, 450 U. S. 1014 
(1981) (Rehnqui st , J., dissenting).

It seems to me that we have thus reached a stalemate in 
the administration of federal constitutional law. Although 
this Court has determined that capital punishment statutes 
do not violate the Constitution, Gregg v. Georgia, supra, and 
although 30-odd States have enacted such statutes, apparently 
in the belief that they constitute sound social policy, the ex-
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istence of the death penalty in this country is virtually an 
illusion. Since 1976, hundreds of juries have sentenced hun-
dreds of persons to death, presumably in the belief that the 
death penalty in those circumstances is warranted, yet vir-
tually nothing happens except endlessly drawn out legal pro-
ceedings such as those adverted to above. Of the hundreds 
of prisoners condemned to die who languish on the various 
“death rows,” few of them appear to face any imminent pros-
pect of their sentence being executed. Indeed, in the five 
years since Gregg v. Georgia, there has been only one execu-
tion of a defendant who has persisted in his attack upon his 
sentence. See Spenkelink v. Wainwright, 442 IT. S. 1301 
(1979) (Rehnqui st , J., in chambers). My in-chambers opin-
ion in that case describes some of the many avenues of relief 
which can be pursued by one sentenced to death.

I do not think that this Court can continue to evade some 
responsibility for this mockery of our criminal justice sys-
tem. Perhaps out of a desire to avoid even the possibility 
of a “Bloody Assizes,” this Court and the lower federal courts 
have converted the constitutional limits upon imposition of 
the death penalty by the States and the Federal Govern-
ment into arcane niceties which parallel the equity court 
practices described in Charles Dickens’ “Bleak House.” 
Even though we have upheld the constitutionality of capital 
punishment statutes, I fear that by our recent actions we 
have mistakenly sent a signal to the lower state and federal 
courts that the actual imposition of the death sentence is to 
be avoided at all costs.

That surely was not the intent of the opinion of Justi ces  
Stew art , Powell , and Steve ns  in Gregg v. Georgia. That 
opinion recognized that capital punishment is said to serve 
two principal social purposes—retribution and the deterrence 
of capital crimes by prospective offenders. It went on to 
explain:

“The value of capital punishment as a deterrent of 
crime is a complex factual issue the resolution of which 
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properly rests with the legislatures, which can evaluate 
the results of statistical studies in terms of their own 
local conditions and with a flexibility of approach that 
is not available to the courts. . . .

“In sum, we cannot say that the judgment of the 
Georgia Legislature that capital punishment may be 
necessary in some cases is clearly wrong. Considera-
tions of federalism, as well as respect for the ability of a 
legislature to evaluate, in terms of its particular State, 
the moral consensus concerning the death penalty and 
its social utility as a sanction, require us to conclude, in 
the absence of more convincing evidence, that the in-
fliction of death as a punishment for murder is not with-
out justification and thus is not unconstitutionally 
severe.” 428 U. S., at 186-187.1

What troubles me is that this Court, by constantly tinker-
ing with the principles laid down in the five death penalty 
cases decided in 1976, together with the natural reluctance 
of state and federal habeas judges to rule against an inmate 
on death row, has made it virtually impossible for States to 
enforce with reasonable promptness their constitutionally 
valid capital punishment statutes. When society promises 
to punish by death certain criminal conduct, and then the 
courts fail to do so, the courts not only lessen the deterrent 
effect of the threat of capital punishment, they undermine 
the integrity of the entire criminal justice system. To be

xThat same opinion once again rejected the argument that evolving 
“standards of decency” demand the end of the death penalty, as if the 
role of judges, as opposed to democratically elected legislatures, is to 
“divine” what are “decent” societal values. The opinion made clear that 
recent developments—such as the enactment of capital punishment stat-
utes by 35 States—had undercut that argument. “Despite the continuing 
debate, dating back to the 19th century, over the morality and utility of 
capital punishment, it is now evident that a large proportion of American 
society continues to regard it as an appropriate and necessary criminal 
sanction.” 428 U. S., at 179-180.
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sure, the importance of procedural protections to an accused 
should not be minimized, particularly in light of the irreversi-
bility of the death sentence. But it seems to me that when 
this Court surrounds capital defendants with numerous pro-
cedural protections unheard of for other crimes and then 
pristinely denies a petition for certiorari in a case such as this, 
it in effect all but prevents the States from imposing a death 
sentence on a defendant who has been fairly tried by a jury 
of peers. As Justice Jackson stated in Stein v. New York, 
346 U. S. 156, 197 (1953): “The petitioners have had fair 
trial and fair review. The people of the State are also en-
titled to due process of law.”

The other principal purpose of capital punishment is ret-
ribution. The testimony of Lord Justice Denning, then 
Master of the Rolls of the Court of Appeal in England, be-
fore the Royal Commission on Capital Punishment answers 
those who insist that respect for the “sanctity of life” com-
pels the end of the death sentence for any crime, no matter 
how heinous. He explained:

“Punishment is the way in which society expresses its 
denunciation of wrong doing: and, in order to maintain 
respect for law, it is essential that the punishment in-
flicted for grave crimes should adequately reflect the re-
vulsion felt by the great majority of citizens for them. 
It is a mistake to consider the objects of punishment as 
being deterrent or reformative or preventive and noth-
ing else. . . . The truth is that some crimes are so out-
rageous that society insists on adequate punishment, be-
cause the wrong-doer deserves it, irrespective of whether 
it is a deterrent or not.” Royal Commission on Capital 
Punishment, Minutes of Evidence, Dec. 1, 1949, p. 207 
(1950), quoted in Gregg v. Georgia, 428 U. S., at 184, 
n. 30.

There can be little doubt that delay in the enforcement of 
capital punishment frustrates the purpose of retribution. As
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the opinion in Gregg stated, “ ‘[w]hen people begin to believe 
that organized society is unwilling or unable to impose upon 
criminal offenders the punishment they “deserve” then there 
are sown the seeds of anarchy—of self-help, vigilante justice, 
and lynch law.’ ” Id., at 183, quoting Furman v. Georgia, 408 
U. S. 238, 308 (1972) (Stew art , J., concurring). San Fran-
cisco experienced vigilante justice during the Gold Rush in 
the middle part of the last century; the mining towns of 
Montana experienced it a short time later; and it is still with 
us as a result of the series of unsolved slayings of Negro 
children in Atlanta.2

In thinking about capital punishment, it is important to 
remember that the preservation of some degree of liberty for 
all demands that government restrain the few who kill law- 
abiding members of the community. As Judge Learned Hand 
long ago recognized:

“And what is this liberty which must lie in the hearts of 
men and women? It is not the ruthless, the unbridled 
will; it is not freedom to do as one likes. That is the 
denial of liberty, and leads straight to its overthrow. 
A society in which men recognize no check upon their 
freedom soon becomes a society where freedom is the 

2 A recent article in the Washington Star, Mar. 21, 1981, p. 1, cols. 3-4, 
illustrates this growing problem. It reads:

“ATLANTA (AP)—Two gun-wielding men were arrested yesterday at 
the start of a housing project’s self-defense patrol to protect youngsters 
against Atlanta’s child killers.

“Younger members of the patrol, who carried baseball bats, were not 
stopped but those carrying weapons were questioned by police. The 
two arrested were charged with possession of deadly weapons at a public 
gathering. . . .

“Israel Green, who heads the project’s tenants’ association, called for 
national support of the patrol’s right to carry arms.

“ ‘We cannot stop them (killers) by consulting psychics, by having 
seances, by prayer vigils or by lighting little candles or forms of distracting 
activity that is not directly connected to the problems we face,’ Green said 
in a statement. ‘We have to face these killers in the real world.’ ”
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possession of only a savage few; as we have learned to 
our sorrow.” The Spirit of Liberty 190 (3d ed. 1960).

James Madison made the same point in this now famous 
passage from Federalist Paper No. 51:

“But what is government itself but the greatest of all 
reflections on human nature? If men were angels, no 
government would be necessary. If angels were to gov-
ern men, neither external nor internal controls on gov-
ernment would be necessary. In framing a government 
which is to be administered by men over men, the great 
difficulty lies in this: you must first enable the govern-
ment to control the governed; and in the next place 
oblige it to control itself.” The Federalist Papers 322 
(1961). (Emphasis supplied.)

I believe we have in our judicial decisions focused so much 
on controlling the government that we have lost sight of the 
equally important objective of enabling the government to 
control the governed. When our systems of administering 
criminal justice cannot provide security to our people in the 
streets or in their homes, we are rapidly approaching the 
state of savagery which Learned Hand describes. In At-
lanta, we cannot protect our small children at play. In the 
Nation’s Capital, law enforcement authorities cannot protect 
the lives of employees of this very Court who live four blocks 
from the building in which we sit and deliberate the constitu-
tionality of capital punishment.3

3 When the issue of capital punishment arises, one is reminded of 
Judge Parker, a well-known judge who sat in the Western District of 
Arkansas for more than 20 years, and had to deal with the outlaws of 
his time and place. He had earned the reputation of a “hanging judge.” 
Of the several biographies written of him, J. Gregory & R. Strictland, Hell 
on the Border 28 (1971) makes the following statement:

“It did not seem to Judge Parker to be an act of cruelty to sentence 
such blood-thirsty men to die. T never hanged a man,’ he said when 
lying on his death bed, T never hanged a man. It is the law. The good 
ladies who carry flowers and jellies to criminals mean well. There is no
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In light of the foregoing, I do not believe it is a responsi-
ble exercise of our certiorari jurisdiction to blithely deny 
petitions for certiorari in cases where petitioners have been 
sentenced to death and present for review claims which seem 
on their face to have little merit, and which have been ex-
tensively considered by state and federal courts on both di-
rect and collateral review. The 5-year history of death sen-
tences, as opposed to execution of those sentences, is a 
matter with respect to which no Member of this Court can 
be unaware. If capital punishment is indeed constitutional 
when imposed for the taking of the life of another human 
being, we cannot responsibly discharge our duty by pris-
tinely denying a petition such as this, realizing full well that 
our action will simply further protract the litigation.

Accordingly, I believe that the petition should be granted 
in order that this Court may deal with all of petitioner’s 
claims on their merits. If after full briefing and argument 
the Court decides to affirm, the provisions of 28 U. S. C. 
§ 2244 (c) would come into operation. That section provides 
in pertinent part:

“In a habeas corpus proceeding brought in behalf of a 
person in custody pursuant to the judgment of a State 
court, a prior judgment of the Supreme Court of the 
United States on an appeal or review by a writ of certio-
rari at the instance of the prisoner of the decision of such 
State court, shall be conclusive as to all issues of fact or 
law with respect to an asserted denial of a Federal right 
which constitutes ground for discharge in a habeas cor-
pus proceeding, actually adjudicated by the Supreme 
Court therein . . . .”

See Neil v. Biggers, 409 U. S. 188 (1972).

doubt of that, but what mistaken goodness! Back of the sentimentality 
are the motives of sincere pity and charity, sadly misdirected. They see 
the convict alone, perhaps chained in his cell; they forget the crime he 
perpetrated and the family he made husbandless and fatherless by his 
assassin work.’ ”
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Thus the jurisdiction of the federal courts over petitioner’s 
sentence of death would be at an end, and unless the appro-
priate state officials commuted petitioner’s sentence, it would 
presumably be carried out. In any event, the decision would 
then be in the hands of the State which had initially imposed 
the death penalty, not in the hands of the federal courts.

No. 80-6281. Schil ler  et  al . v . Unite d  Stat es . Ct. 
App. D. C. Motion of James R. Walker et al. for leave to 
file a brief as amici curiae granted. Certiorari denied. Re-
ported below: 424 A. 2d 51.

No. 80-6299. Pickens  v . Arkansas . Sup. Ct. Ark.; and
No. 80-6369. Peek  v , Florida . Sup. Ct. Fla. Certiorari 

denied. Reported below: No. 80-6369, 395 So. 2d 492.
Justice  Brennan  and Justi ce  Marsh all , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

Rehearing Denied
No. 79-5932. Doe  et  al . v . Delaw are , 450 U. S. 382;
No. 80-485. Immi gration  and  Naturali zation  Servic e  

v. Jong  Ha  Wang  et  ux ., 450 U. S. 139; and
No. 80-6061. Mac Arthur  v . Phili ppi ne  Air  Lines , Inc ., 

et  al ., 450 U. S. 985. Petitions for rehearing denied.

May  4, 1981
Appeals Dismissed

No. 80-1407. Winters  et  al . v . City  of  Klama th  Falls . 
Appeal from Sup. Ct. Ore. dismissed for want of substantial 
federal question. Justice  Brennan , Justice  Stewart , and 
Justi ce  Stevens  would note probable jurisdiction and set 
case for oral argument. Reported below: 289 Ore. 747, 619 
P. 2d 217.
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No. 80-6243. Heller  et  al . v . Hancock  County  Chil -
dren  Services  Board  et  al . Appeal from Sup Ct. Ohio dis-
missed for want of substantial federal question.

No. 80-6277. Harris  v . Fuers t . Appeal from Sup. Ct. 
Ohio dismissed for want of substantial federal question. Re-
ported below: 64 Ohio St. 2d 130, 413 N. E. 2d 826.

No. 80-6341. Thompson  v . Kentucky . Appeal from 
Cir. Ct. Ky., Kenton County, dismissed for want of jurisdic-
tion. Treating the papers whereon the appeal was taken as 
a petition for writ of certiorari, certiorari denied.

Certiorari Granted—Vacated and Remanded
No. 78-1851. Harri s v . H. Schuldt  Reede rei , 444 U. S. 

839. Petition for rehearing granted and order of October 1, 
1979, denying petition for writ of certiorari is vacated. Cer-
tiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Scindia Steam Navigation Co. 
v. De Los Santos, ante, p. 156. Reported below: 596 F. 2d 92.

No. 79-813. Ameri can  Commer cia l  Lines , Inc . v . Grif -
fith  et  al . C. A. 3d Cir. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light 
of Scindia Steam Navigation Co. v. De Los Santos, ante, 
p. 156. Reported below: 610 F. 2d 116.

No. 79-1625. Sierr a  Club  et  al . v . Watt , Secret ary  of  
the  Interi or , et  al . C. A. 9th Cir. Certiorari granted, 
judgment vacated, and case remanded for further considera-
tion in light of California v. Sierra Club, ante, p. 287. Re-
ported below: 610 F. 2d 581.

No. 80-26. Unite d Steelworkers  of  America , AFL- 
CIO-CLC, et  al . v. Flowers  et  al . C. A. 2d Cir. Certio-
rari granted, judgment vacated, and case remanded for further 
consideration in light of United Parcel Service, Inc. v. Mit-
chell, ante, p. 56. Reported below: 622 F. 2d 573.



966 OCTOBER TERM, 1980

May 4, 1981 451 U.S.

No. 80-245. Oceanic  Navigation  Corp , et  al . v . Sarauw . 
C. A. 3d Cir. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Scindia Steam 
Navigation Co. n . De Los Santos, ante, p. 156. Reported 
below: 622 F. 2d 1168.

No. 80^455. Futo , Admi nis trat rix  v . Lykes  Brothers  
Steamsh ip Co ., Inc ., et  al . C. A. 5th Cir. Certiorari 
granted, judgment vacated, and case remanded for further 
consideration in light of Scindia Steam Navigation Co. v. De 
Los Santos, ante, p. 156. Reported below: 619 F. 2d 81.

No. 80-1643. Silve r  Bulk  Shipp ing . Ltd . v . Mc Carthy . 
C. A. 3d Cir. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Scindia Steam 
Navigation Co. v. De Los Santos, ante, p. 156. Reported 
below: 639 F. 2d 775.

No. 80-6017. Payton  v . Harris . C. A. 2d Cir. Motion 
of petitioner for leave to proceed in forma pauperis and cer-
tiorari granted. Judgment vacated, and case remanded for 
further consideration in light of Cuyler v. Adams, 449 U. S. 
433 (1981). Reported below: 636 F. 2d 1203.

Miscellaneous Orders
No. A-856 (80-1728). Yeoham  et  al . v . United  States  

et  al . C. A. 5th Cir. Application for stay, addressed to 
Justice  Rehnquist  and referred to the Court, denied.

No. A-870. Prem achan dra  v . Mitts , Acting  Ass ociate  
Deputy  Chief  Medical  Director , Vete ran s Admin is tra -
tion , Departm ent  of  Medicine  and  Surgery , et  al . Ap-
plication for injunction, addressed to Justice  Brennan  and 
referred to the Court, denied.

No. D-198. In  re  Dis barm ent  of  Fogel . Disbarment 
entered. [For earlier order herein, see 449 U. S. 979.]

No. D-200. In  re  Disbarment  of  Mc Mahon . Disbar-
ment entered. [For earlier order herein, see 449 U. S. 1006 ]
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No. D-203. In  re  Dis barm ent  of  Henders on . Disbar-
ment entered. [For earlier order herein, see 449 U. S. 978.]

No. D-205. In  re  Disb arment  of  Silaski . Disbarment 
entered. [For earlier order herein, see 449 U. S. 979.]

No. D-208. In  re  Disb arment  of  Noren . Disbarment 
entered. [For earlier order herein, see 449 U. S. 990.]

No. D-213. In  re  Disb arment  of  Halve rson . Disbar-
ment entered. [For earlier order herein, see 449 U. S. 1007.]

No. D-234. In  re  Dis barm ent  of  Fontaine . It is or-
dered that Ernest H. Fontaine III of Houston, Tex., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. D-235. In  re  Disbarment  of  Will iams . It is or-
dered that Michael W. Williams, of Corpus Christi, Tex., be 
suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of 
law in this Court.

No. D-236. In  re  Disb arment  of  Rosenblum . It is or-
dered that Henry Rosenblum, of Houston, Tex., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. 79-404. Unite d  State s v . Cortez  et  al ., 449 U. S. 
411. Motion for appointment of counsel granted, and it is 
ordered that S. Jeffrey Minker, Esquire, of Tucson, Ariz., be 
appointed to serve as counsel for respondent, Jesus Cortez, 
nunc pro tunc.
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No. 77, Orig. Tenness ee  v . Arkan sas . Report of the 
Special Master received and ordered filed. Exceptions, if 
any, with supporting briefs to the Report may be filed by the 
parties within 45 days. Reply briefs, if any, to such Excep-
tions may be filed within 30 days. [For earlier order herein, 
see, e. g., 439 U. S. 1061.]

No. 80-757. New  York  Merc antile  Exchan ge  et  al . v . 
Leis t  et  al . ;

No. 80-895. Clayton  Brokerage  Co . of  St . Louis , Inc . 
v. Leist  et  al . ; and

No. 80-936. Heinold  Commodi ti es , Inc ., et  al . v . Leis t  
et  al . C. A. 2d Cir. [Certiorari granted, 450 U. S. 910.] 
Motion of petitioners in No. 80-757 to divide oral argument 
with petitioners in Nos. 80-895 and 80-936, and motion of 
petitioners in Nos. 80-895 and 80-936 to divide oral argu-
ment with petitioners in No. 80-757, granted. Motions of 
petitioners in Nos. 80-895 and 80-936 for designation of coun-
sel to present oral argument denied.

No. 80-1499. Commi ssi oner  of  Internal  Revenue  v . 
Delt ^ Metal formi ng  Co ., Inc . C. A. 5th Cir. Motion of 
respondent to consolidate this case with No. 80-1251, United 
States N. Vogel Fertilizer Co. [certiorari granted, 450 U. S. 
994], denied.

Probable Jurisdiction Noted
No. 80-1188. Edgar  v . MITE Corp , et  al . Appeal from 

C. A. 7th Cir. Probable jurisdiction noted. Reported be-
low: 633 F. 2d 486.

No. 80-1538. Plyler , Superint endent , Tyler  Independ -
ent  School  Distr ict , et  al . v . Doe , Guardian , et  al . Ap-
peal from C. A. 5th Cir. Probable jurisdiction noted. Re-
ported below: 628 F. 2d 448.
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Certiorari Granted
No. 80-1074. Velde , Admini strat or , Law  Enf orcemen t  

Ass ist ance  Adminis trati on , et  al . v . National  Black  
Police  Assn ., Inc ., et  al . C. A. D. C. Cir. Certiorari 
granted. Justi ce  Powell  and Just ice  Steve ns  took no part 
in the consideration or decision of this petition. Reported 
below: 203 U. S. App. D. C. 202, 631 F. 2d 784.

No. 80-1345. Kaise r  Steel  Corp . v . Mulli ns  et  al . 
C. A. D. C. Cir. Certiorari granted. The Solicitor General 
is invited to file a brief in this case expressing the views of 
the United States. Reported below: 206 U. S. App. D. C. 
334, 642 F. 2d 1302.

Certiorari Denied. (See also No. 80-6341, supra.}
No. 79-706. Mc Culley , Adminis trator  v . Mitsui  O. S. K. 

Lines , Ltd ., et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 596 F. 2d 746.

No. 79-1240. Stockstill  et  al . v . Gyps um  Transp orta -
tion  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 607 F. 2d 1112.

No. 80-94. Comp ania  Maritime  Navegacion  Netumar , 
S. A. v. Irizarry . C. A. 2d Cir. Certiorari denied. Re-
ported below: 628 F. 2d 1345.

No. 80-503. King , Chief , Fairf ax  County  Police  De -
partme nt , et  al . v. Wallace  et  al . C. A. 4th Cir. Certio-
rari denied. Reported below: 626 F. 2d 1157.

No. 80-642. Raymond , Administratrix  v . I/S Caribi a . 
C. A. 1st Cir. Certiorari denied. Reported below: 626 F. 2d 
203.

No. 80-745. Orienta l  Steam ship  Corp . v . Mc Michael . 
C. A. 9th Cir. Certiorari denied.
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No. 80-890. Liotta  v . National  Forge  Co . ; and
No. 80-1115. Nation al  Forge  Co . v . Liott a . C. A. 3d 

Cir. Certiorari denied. Reported below: 629 F. 2d 903.

No. 80-1101. Kelce  v . U. S. Financial  Inc . et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 648 F. 2d 515.

No. 80-1261. Grubb  v . Unite d  States . C. A. 3d Cir.
Certiorari denied. Reported below: 636 F. 2d 1211.

No. 80-1332. Berkowi tz  et  al . v . Selzer ; and
No. 80-1335. Selzer  v . Berkowi tz  et  al . C. A. 2d Cir.

Certiorari denied. Reported below: 629 F. 2d 809.

No. 80-1344. Viegas  v. Unite d  States . C. A. 1st Cir.
Certiorari denied. Reported below: 639 F. 2d 42.

No. 80-1376. Corros , Admi nis trat rix  v . Unite d  States . 
C. A. 4th Cir. Certiorari denied. Reported below: 630 F. 
2d 224.

No. 80-1385. Industri al  Contractors , Inc ., et  al . v . 
Chauff eurs , Teams ter s  & Helpers  Local  Union  No . 215. 
C. A. 7th Cir. Certiorari denied. Reported below: 636 F. 
2d 1223.

No. 80-1402. Principe  et  al . v . Mc Donald ’s  Corp , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 631 F. 
2d 303.

No. 80-1416. Rogers  et  al . v . Gordon , U. S. Dis trict  
Judge , et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 633 F. 2d 739.

No. 80-1480. Rowe  et  al . v . United  States  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 633 F. 2d 799.

No. 80-1504. Summit t  v . North  Carolina . Sup. Ct. 
N. C. Certiorari denied. Reported below: 301 N. C. 591, 
273 S. E. 2d 425.
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No. 80-1516. Lo Bue  v . Nevada  ex  rel . Depart ment  of  
Highways . Sup. Ct. Nev. Certiorari denied. Reported 
below: 96 Nev. 505, 611 P. 2d 1077.

No. 80-1519. Barber , Commi ssi oner , Departme nt  of  
Agricultu re  and  Markets  of  New  York , et  al . v . Inter -
national  Society  for  Krishna  Cons cious ness , Inc ., et  al . 
C. A. 2d Cir. Certiorari denied.

No. 80-1520. Sangs ter  v . United  Air  Lines , Inc ., et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 633 F. 
2d 864.

No. 80-1522. Duemig  v . Colorado . Sup. Ct. Colo. Cer-
tiorari denied. Reported below: 620 P. 2d 240.

No. 80-1526. D’Arc  v . D’Arc . Super. Ct. N. J., App. Div. 
Certiorari denied. Reported below: 175 N. J. Super. 598, 421 
A. 2d 602.

No. 80-1530. Boise  Baseball  Club , Inc . v . Kuhn  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 636 F. 
2d 1226.

No. 80-1532. Entrekin  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 624 F. 2d 597.

No. 80-1533. Barham  v . Welc h  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 635 F. 2d 1322.

No. 80-1535. Morgan  et  al . v . Global  Commu nica tio ns , 
Inc . C. A. 2d Cir. Certiorari denied. Reported below: 
636 F. 2d 1203.

No. 80-1537. Pitts ton  Stevedori ng  Corp . v . Doca  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 634 F. 2d 
30.

No. 80-1546. Acquis to  v . Lee  County  Board  of  Public  
Instruc tion  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 633 F. 2d 581.
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No. 80-1548. Esty  et  al . v . O’Neal , Adminis tratri x . 
C. A. 2d Cir. Certiorari denied. Reported below: 637 F. 2d 
846.

No. 80-1605. De Lello  v . Califor nia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 80-1645. De Palma  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 652 F. 2d 53.

No. 80-1649. Payne  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 635 F. 2d 643.

No. 80-1657. Flet cher  v . Unite d  States . C. A. 4th Cir.
Certiorari denied. Reported below: 637 F. 2d 227.

No. 80-1660. Coron ado  v . Unite d  States . C. A. 5th Cir.
Certiorari denied. Reported below: 633 F. 2d 689.

No. 80-1671. Hazeli p v . Unite d  States . C. A. 9th Cir.
Certiorari denied. Reported below: 639 F. 2d 790.

No. 80-5918. Leach  v . Greco , Warden , et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 636 F. 2d 1202.

No. 80-6093. Tourtill ott  v . Oreg on . Sup. Ct. Ore. 
Certiorari denied. Reported below: 289 Ore. 835, 618 P. 2d 
423.

No. 80-6102. Barrera  v . Wisconsin . Sup. Ct. Wis. 
Certiorari denied. Reported below: 99 Wis. 2d 269, 298 
N. W. 2d 820.

No. 80-6112. William s v . Engle , Correction al  Super -
intendent . C. A. 6th Cir. Certiorari denied. Reported 
below: 636 F. 2d 1220.

No. 80-6145. Bowden  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.
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No. 80-6240. Cobb  v . United  State s  Dis trict  Court  for  
the  Northern  Dis trict  of  Calif ornia . C. A. 9th Cir. 
Certiorari denied.

No. 80-6301. John  v . Attor ney  General  of  the  Virgi n  
Islands . C. A. 3d Cir. Certiorari denied. Reported be-
low: 636 F. 2d 1208.

No. 80-6314. Wright , aka  Thomp son  v . Ohio . Ct. App. 
Ohio, Montgomery County. Certiorari denied.

No. 80-6319. Kraim er  v . Wiscons in . Sup. Ct. Wis. 
Certiorari denied. Reported below: 99 Wis. 2d 306, 298 
N. W. 2d 568.

No. 80-6320. Jacks on  v . Howa rd , Warden , et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 642 F. 2d 442.

No. 80-6325. Chavez  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied.

No. 80-6326. Smith  v . Fairman , Warden . C. A. 7th 
Cir. Certiorari denied.

No. 80-6327. Pierce  et  al . v . Yochum  et  al . Sup. Ct. 
Ind. Certiorari denied.

No. 80-6330. Segarra  v . Sea -Land  Servic e of  Puerto  
Rico , Inc ., et  al . C. A. 1st Cir. Certiorari denied. Re-
ported below: 636 F. 2d 1199.

No. 80-6331. Cundrif f  v. Mass achus etts . Sup. Jud. 
Ct. Mass. Certiorari denied. Reported below: 382 Mass. 
137, 415 N. E. 2d 172.

No. 80-6333. Kolinsky  v . Conne cticut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 182 Conn. 533, 438 A. 2d 
762.

No. 80-6335. Turner  v . Moore , Sheri ff , et  al . C. A. 
10th Cir. Certiorari denied.
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No. 80-6337. Huff man  v . Louis iana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 394 So. 2d 278.

No. 80-6338. Ryan  v . Mitchell , Peni tent iary  Super -
inte ndent . C. A. 4th Cir. Certiorari denied. Reported 
below: 639 F. 2d 782.

No. 80-6339. Porte r  v . Mille r , Dete nti on  Center  Su -
perint endent . C. A. 4th Cir. Certiorari denied. Re-
ported below: 634 F. 2d 625.

No. 80-6340. Baker  et  al . v . Metcalfe , Judge . C. A. 
5th Cir. Certiorari denied. Reported below: 633 F. 2d 
1198.

No. 80-6343. Ward  v . Pennsylvania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 493 Pa. 115, 425 A. 2d 
401.

No. 80-6344. Payne  v . ET & WNC Transp ortation  Co. 
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 
642 F. 2d 452.

No. 80-6347. Mill er  v . TRW, Inc ., Credit  Data  Divi -
si on . C. A. 9th Cir. Certiorari denied. Reported below: 
639 F. 2d 789.

No. 80-6349. Anderson  v . Morro w et  al . Sup. Ct. 
Colo. Certiorari denied.

No. 80-6350. John  v . Fenton , Warden . C. A. 3d Cir. 
Certiorari denied. Reported below: 642 F. 2d 443.

No. 80-6351. Littlefiel d v . Kentucky . Sup. Ct. Ky. 
Certiorari denied. Reported below: 613 S. W. 2d 138.

No. 80-6353. Ashlock  v . Shiel ds . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 644 F. 2d 876.

No. 80-6357. Hughes  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.
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No. 80-6360. Mount  v . Chase  Bank  et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 636 F. 2d 1203.

No. 80-6361. Baker  v . Mitchell , Penit ent iary  Super -
intendent . C. A. 4th Cir. Certiorari denied. Reported 
below: 634 F. 2d 620.

No. 80-6371. Mathews  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied.

No. 80-6427. Owens  v . Mc Call , Chairman , U. S. Parole  
Commis si on , et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 642 F. 2d 443.

No. 80-6443. Vall ier  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 647 F. 2d 174.

No. 80-6444. Cribbs  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 80-6452. Garcia  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 645 F. 2d 75.

No. 80-6453. Hilgert  v . Unit ed  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 641 F. 2d 72.

No. 80-6455. Huberts  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 637 F. 2d 630.

No. 79-624. Ernst  Russ  Steamshi p Co . v . Matthews . 
C. A. 7th Cir. Certiorari denied. Justice  Stevens  took no 
part in the consideration or decision of this petition. Re-
ported below: 603 F. 2d 676.

No. 80-1118. Stancil  et  al . v . Georgia . Ct. App. Ga. 
Certiorari denied. Justice  Brennan , Justi ce  Stewart , and 
Justi ce  Marsh all  would grant the petition and reverse the 
convictions. Reported below: 155 Ga. App. 731, 272 S. E. 2d 
511.
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No. 80-1257. Donald  Schri ver , Inc ., et  al . v . National  
Labor  Relations  Board  et  al . C. A. D. C. Cir. Motion of 
Center on National Labor Policy for leave to file a brief as 
amicus curiae granted. Certiorari denied. Reported below: 
204 U. S. App. D. C. 4, 635 F. 2d 859.

No. 80-1267. Graves  Truck  Line , Inc . v . Appleton  
Electric  Co . C. A. 7th Cir. Certiorari denied. Just ice  
Stewart  took no part in the consideration or decision of this 
petition. Reported below: 635 F. 2d 603.

No. 80-1683. Gene ral  Electri c  Co . v . Federal  Commu -
nicati ons  Commis si on  et  al . C. A. D. C. Cir. Certiorari 
denied. Just ice  Stew art  took no part in the consideration 
or decision of this petition. Reported below: 206 U. S. App. 
D. C. 253, 642 F. 2d 1221.

No. 80-1449. Florida  v . Harrison . Dist. Ct. App. Fla., 
3d Dist. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. The  Chief  Justice  
and Just ice  Blackmun  would grant certiorari. Reported 
below: 389 So. 2d 293.

No. 80-6231. Dick  v . Georgia . Sup. Ct. Ga. Certiorari 
denied. Reported below: 246 Ga. 697, 273 S. E. 2d 124.

Just ice  Brennan  and Justice  Marsh all , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentence in this case.

Rehearing Granted. (See No. 78-1851, supra.)

Rehearing Denied
No. 80-1085. Union  Carbide  Agricultural  Products  

Co., Inc ., et  al . v . Costl e , Adminis trator , Environmental  
Prote cti on  Agency , et  al ., 450 U. S. 996. Petition for re-
hearing denied.
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No. 80-6090. Stein  v . Frank  et  ux ., 450 U. S. 990;
No. 80-6101. Mabry  v . Cenla  Finance , Inc ., 450 U. S. 

1002; and
No. 80-6179. Dorty  v . Hayes  et  al ., 450 U. S. 1034. 

Petitions for rehearing denied.

No. 80-5577. Wiley  v . Kansas , 449 U. S. 1087. Motion 
for leave to file petition for rehearing denied.

May  11, 1981

Dismissal Under Rule 53
No. 80-6429. Daniels  et  al . v . Boone  et  al . C. A. 4th 

Cir. Certiorari dismissed under this Court’s Rule 53. Re-
ported below: 639 F. 2d 779.

May  18, 1981
Appeals Dismissed

No. 80-1034. Warmut h  v . Jones . Appeal from Sup. Ct. 
App. W. Va. dismissed, it appearing that the judgment below 
rests upon independent and adequate state grounds. Re-
ported below: — W. Va. —, 272 S. E. 2d 446.

No. 80-1073. Marcal  v . Louis iana . Appeal from Sup. 
Ct. La. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 388 So. 2d 656.

No. 80-6232. Beachboard  v . Columbia  Univers ity . Ap-
peal from Ct. App. N. Y. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below: 
51 N. Y. 2d 768, 411 N. E. 2d 801.

No. 80-1291. Hadwen , Inc . v . Vermont  Depart ment  of  
Taxes . Appeal from Sup. Ct. Vt. dismissed for want of sub-
stantial federal question. Reported below: 139 Vt. 37, 422 
A. 2d 255.
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No. 80-1313. Lampki n -Asam  v . Florida  Teaching  Pro -
fes si on -National  Education  Assn . Appeal from Sup. Ct. 
Fla. dismissed for want of substantial federal question. Re-
ported below: 392 So. 2d 1371.

No. 80-1611. Shill ing  v . State  Comm iss ion  on  Judicial  
Conduct . Appeal from Ct. App. N. Y. dismissed for want 
of substantial federal question. Reported below: 51 N. Y. 2d 
397, 415 N. E. 2d 900.

No. 80-1628. Wall  v . Donovan . Appeal from Ct. App. 
Cal., 1st App. Dist., dismissed for want of jurisdiction. Re-
ported below: 113 Cal. App. 3d 122, 169 Cal. Rptr. 644.

Certiorari Granted—Vacated and Remanded
No. 79-538. Mammot h  Bulk  Carriers , Ltd . v . Bachtel  

et  al . C. A. 9th Cir. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of Scindia 
Steam Navigation Co. v. De Los Santos, ante, p. 156. Re-
ported below: 605 F. 2d 438.

No. 79-850. Twin  Harbors  Stevedoring  Co . v . Bachtel  
et  al . C. A. 9th Cir. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of Scindia 
Steam Navigation Co. v. De Los Santos, ante, p. 156, and 
Bloomer v. Liberty Mutual Ins. Co., 445 U. S. 74 (1980). 
Reported below: 605 F. 2d 438.

Miscellaneous Orders
No. A-887 (80-6581). Mc Donald  v . Draper , Judge . Ct. 

App. Tenn. Application for stay, addressed to Justice  
Marsh all  and referred to the Court, denied.

No. D-202. In  re  Disbarment  of  Easle r . Disbarment 
entered. [For earlier order herein, see 449 U. S. 989.]

No. D-214. In  re  Dis barm ent  of  Toomey . Disbarment 
entered. [For earlier order herein, see 449 U. S. 1106.]
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No. D-217. In  re  Disbarment  of  Dougla s . Disbarment 
entered. [For earlier order herein, see 449 U. S. 1107.]

No. D-218. In  re  Disbarment  of  Kaufman . Disbar-
ment entered. [For earlier order herein, see 449 U. S. 1120.]

No. D-220. In  re  Dis barm ent  of  Ostrof f . Disbarment 
entered. [For earlier order herein, see 450 U. S. 976.]

No. D-237. In  re  Dis barm ent  of  Connaghan . It is 
ordered that John D. Connaghan, of St. Louis, Mo., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. D-238. In  re  Disbarment  of  Natal e . It is ordered 
that David J. Natale, of Media, Pa., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. 80-608. United  States  Postal  Service  v . Council  of  
Greenbur gh  Civic  Ass ns . et  al . D. C. S. D. N. Y. 
[Probable jurisdiction noted, 449 U. S. 1076.] Motion of 
appellees for leave to file a supplemental brief after argument 
granted.

No. 80-689. WlDMAR ET AL. V. VlNCENT ET AL. C. A. 8th 
Cir. [Certiorari granted, 450 U. S. 909.] Motion of Baptist 
Joint Committee on Public Affairs for leave to file a brief as 
amicus curiae granted.

No. 80-848. Piper  Aircr aft  Co. v. Reyno , Pers onal  
Rep res entat ive  of  the  Estate s of  Fehil ly  et  al .; and

No. 80-883. Hartze ll  Propel ler , Inc . v . Reyno , Per -
son al  Representati ve  of  the  Estate s of  Fehil ly  et  al . 
C. A. 3d Cir. [Certiorari granted, 450 U. S. 909.] Motion 
of Boeing Co. et al. for leave to file a brief as amici curiae 
granted.
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No. 78-1545. Zipe s et  al . v . Trans  World  Airlines , 
Inc . ;

No. 78-1549. Trans  World  Airli nes , Inc . v . Zipes  
et  al . ; and

No. 80-951. Independent  Federati on  of  Flight  At -
tenda nts  v. Trans  World  Airli nes , Inc ., et  al . C. A. 7th 
Cir. [Certiorari granted. 450 U. S. 979.] TWA’s motion to 
limit review in No. 80-951 to the order of the District Court 
entitled “Order Awarding Seniority,” and thereafter to dis-
miss Nos. 78-1545 and 78-1549 as moot, is denied. Motion 
filed by petitioners in No. 78-1545 (the “plaintiff class”), re-
questing that the Court (1) grant TWA’s motion; or (2) order 
TWA and the plaintiff class to stipulate to dismissal of the 
writs in Nos. 78-1545 and 78-1549; or (3) dismiss Nos. 78- 
1545 and 78-1549 as moot, is denied. No. 78-1549 is removed 
from the argument calendar, and further consideration of the 
case is deferred. The writ of certiorari in No. 80-951 is 
limited to Questions 1 and 2 presented by the petition and is 
otherwise dismissed as improvidently granted. Justi ce  
Stevens  took no part in the consideration or decision of these 
motions.

No. 80-939. Federal  Electio n Comm iss ion  v . Demo -
crati c  Senatorial  Campa ign  Commi tte e ; and

No. 80-1129. National  Republi can  Senato rial  Com -
mittee  v. Democrat ic  Senatorial  Campai gn  Committee  
et  al . C. A. D. C. Cir. [Certiorari granted, 450 U. S. 964.] 
Motion of National Republican Senatorial Committee to be 
designated to argue on behalf of all petitioners denied. Alter-
native request for divided argument and motion of Federal 
Election Commission for divided argument granted. Federal 
Election Commission allotted 20 minutes for oral argument, 
and National Republican Senatorial Committee allotted 10 
minutes for oral argument.
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No. 80-1556. Cory , Controller  of  Califor nia , et  al . v . 
White , Attorn ey  Genera l  of  Texas , et  al . C. A. 5th Cir. 
Motion of petitioners to defer consideration of the petition for 
writ of certiorari granted.

No. 80-5727. Eddings  v . Oklahoma . Ct. Crim. App. 
Okla. [Certiorari granted, 450 U. S. 1040.] Motion for ap-
pointment of counsel granted, and it is ordered that Jay C. 
Baker, Esquire, of Tulsa, Okla., be appointed to serve as 
counsel for petitioner in this case.

No. 80-6527. In re  Williams . Petition for writ of 
habeas corpus denied.

No. 80-6385. In  re  Jones . Petition for writ of manda-
mus denied.

No. 80-6386. In  re  Jones . Petition for writ of manda-
mus and/or prohibition denied.

Probable Jurisdiction Noted or Postponed
No. 80-1208. New  England  Power  Co. v. New  Hamp -

shir e  Public  Util iti es  Commis sion  et  al . ;
No. 80-1471. Mass achus etts  et  al . v . New  Hamps hire  

Legisla tive  Utili ty  Consumers ’ Council  et  al . ; and
No. 80-1610. Roberts , Attor ney  General  of  Rhode  

Island , et  al . v . New  Hamp shi re  Publi c  Utili ties  Com -
mis si on  et  al . Appeals from Sup. Ct. N. H. Motions of 
Edison Electric Institute and New England Power Tool Ex-
ecutive Committee for leave to file briefs as amici curiae 
granted. Probable jurisdiction noted, cases consolidated, and 
a total of one hour allotted for oral argument. Reported be-
low: 120 N. H. 866, 424 A. 2d 807.

No. 80-1577. City  of  Mesq uite  v . Aladdi n ’s  Cast le , Inc . 
Appeal from C. A. 5th Cir. Probable jurisdiction noted. 
Reported below: 630 F. 2d 1029.
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No. 80-1576. Prince ton  Univers ity  et  al . v . Schmid . 
Appeal from Sup. Ct. N. J. Further consideration of question 
of jurisdiction postponed to hearing of case on the merits. 
Justice  Brennan  took no part in the consideration or de-
cision of this case. Reported below: 84 N. J. 535, 423 A. 2d 
615.

Certiorari Granted
No. 80-1348. Florida  Depart ment  of  State  v . Treas ure  

Salvors , Inc ., et  al . C. A. 5th Cir. Certiorari granted. 
Reported below: 621 F. 2d 1340.

No. 80-1496. Under writ ers  Nati onal  Assurance  Co . v . 
North  Caroli na  Life  & Accident  & Health  Insurance  
Guaranty  Assn , et  al . Ct. App. N. C. Certiorari granted. 
Reported below: 48 N. C. App. 508, 269 S. E. 2d 688.

No. 80-1594. United  States  v . Erika , Inc . Ct. Cl. 
Certiorari granted. Reported below: 225 Ct. Cl.---- , 634 F. 
2d 580, and 225 Ct. Cl.---- , 647 F. 2d 129.

No. 80-1429. Youngberg , Superi ntende nt , Pennhurs t  
State  Schoo l  and  Hosp ital , et  al . v . Romeo , an  incom -
pe tent , BY HIS MOTHER AND NEXT FRIEND, ROMEO. C. A. 3d 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Motion of American Psychiatric Associa-
tion for leave to file a brief as amicus curiae granted. Cer-
tiorari granted. Reported below: 644 F. 2d 147.

No. 80-5887. White  v . New  Hamps hire  Department  of  
Empl oyment  Securi ty  et  al . C. A. 1st Cir. Motion of 
petitioner for leave to proceed in forma pauperis and certiorari 
granted. Reported below: 629 F. 2d 697.

Certiorari Denied. (See also Nos. 80-1073 and 80-6232, 
supra.}

No. 79-571. Illinois  v . City  of  Milw aukee  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 599 F. 2d 151.
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No. 80-56. Lorain , a  divis ion  of  Koehring  Co . v . United  
Stee lwor kers  of  America  et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 616 F. 2d 919.

No. 80-870. Perry  v . Illinois . App. Ct. Hl., 1st Dist. 
Certiorari denied. Reported below: 81 Ill. App. 3d 422, 401 
N. E. 2d 1263.

No. 80-985. Putnam  Fabricating  Co. v. Null  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 631 F. 2d 
311.

No. 80-1167. Mc Cord  v . Bailey  et  al .; and
No. 80-1168. Bailey  et  al . v . Mc Cord . C. A. D. C. Cir. 

Certiorari denied. Reported below: 204 U. S. App. D. C. 334, 
636 F. 2d 606.

No. 80-1233. Syufy  Enterpris es  v . Northern  Cali -
fornia  State  Ass ociat ion  of  I. A. T. S. E. Locals , Local  
Union  No . 241. C. A. 9th Cir. Certiorari denied. Reported 
below: 631 F. 2d 124.

No. 80-1246. Max  Factor  & Co. v. National  Labor  Rela -
tions  Board  et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 640 F. 2d 197.

No. 80-1252. Puerto  Rico  v . Regan , Secreta ry  of  the  
Treas ury ;

No. 80-1253. Virgi n  Isla nds  v . Regan , Secretar y  of  the  
Treasu ry  (two  cases ) ; and

No. 80-1647. Regan , Secretar y of  the  Treasur y v . 
Puerto  Rico ; and  Regan , Secretar y  of  the  Treasur y  v . 
Virgi n  Islands . C. A. D. C. Cir. Certiorari denied. Re-
ported below: Nos. 80-1252, 80-1253 (first case), and 80-1647 
(first case), 206 U. S. App. D. C. 217, 642 F. 2d 622; Nos. 
80-1253 (second case) and 80-1647 (second case), 206 U. S. 
App. D. C. 236, 642 F. 2d 641.
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No. 80-1256. Nesbit t  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 622 F. 2d 433.

No. 80-1274. Connor  v . Unite d  States  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 627 F. 2d 1089.

No. 80-1281. Sea -Land  Service , Inc . v . Federal  Mari -
time  Comm is si on  et  al .; and

No. 80-1346. Trans -Pacif ic Freig ht  Conference  of  
Japan /Korea  et  al . v. Federal  Maritime  Commiss ion  et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 209 
U. S. App. D. C. 27, 650 F. 2d 1235.

No. 80-1302. Shaff er  v . Cook , Judge , et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 634 F. 2d 1259.

No. 80-1308. Ocanas  et  al . v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 628 F. 2d 353.

No. 80-1333. Proch as ka  v . Marcoux . C. A. 10th Cir. 
Certiorari denied. Reported below: 632 F. 2d 848.

No. 80-1341. In  re  Sutton . C. A. 2d Cir. Certiorari 
denied.

No. 80-1369. South  Dakot a v . Lewis , Secret ary  of  
Transportati on , et  al . C. A. Sth Cir. Certiorari denied. 
Reported below: 635 F. 2d 698.

No. 80-1384. Shindelar  v . Holdeman  et  al . C. C. P. A. 
Certiorari denied. Reported below: 628 F. 2d 1337.

No. 80-1432. Kenney  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 636 F. 2d 1205.

No. 80-1452. Sahara -Tahoe  Corp . v . Nktiq mkl  Labor  
Relatio ns  Board  et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 648 F. 2d 553.

No. 80-1461. Clear  Pine  Mould ing s , Inc . v . Nktl qnkl  
Labor  Relations  Board . C. A. 9th Cir. Certiorari denied. 
Reported below: 632 F. 2d 721.
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No. 80-1477. Cruz  v . Knight , Direc tor , United  States  
Secr et  Servi ce . C. A. D. C. Cir. Certiorari denied.

No. 80-1500. Clip per  v . Starkey  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 634 F. 2d 621.

No. 80-1503. Dickey  Farms , Inc . v . Unit ed  Stat es . 
C. A. 9th Cir. Certiorari denied. Reported below: 638 F. 
2d 1176.

No. 80-1506. Arizona  Fuels  Corp , et  al . v . Unite d  
States . Temp. Emerg. Ct. App. Certiorari denied. Re-
ported below: 638 F. 2d 239.

No. 80-1515. Cuaron  v. Estrada ; Daws on  et  al . v . 
Holgui n  et  al .; and Cuaron  v . Meche m , U. S. Distr ict  
Judge . C. A. 10th Cir. Certiorari denied.

No. 80-1540. Partido  Nuevo  Progresi sta  v . Perez , Ad -
minis trator , Puerto  Rico  Elect ions  Commiss ion , et  al . 
C. A. 1st Cir. Certiorari denied. Reported below: 639 F. 
2d 825.

No. 80-1551. Goderre  v . City  of  Peekski ll  et  al . Ct. 
App. N. Y. Certiorari denied. Reported below: 52 N. Y. 2d 
754, 417 N. E. 2d 565.

No. 80-1552. Will iams  v . Boorst in , Librar ian  of  Con -
gress . C. A. D. C. Cir. Certiorari denied. Reported be-
low: 213 U. S. App. D. C. 345, 663 F. 2d 109.

No. 80-1564. Fort  Pitt  Steel  Casti ng  Divi si on , Conval - 
Penn , Inc . v . Unite d  Steelw orkers  of  America , AFL-CIO, 
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
635 F. 2d 1071.

No. 80-1566. Great  Atlan tic  & Pacif ic  Tea  Co ., Inc . v . 
Ewal d . C. A. 6th Cir. Certiorari denied. Reported below: 
644 F. 2d 884.
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No. 80-1567. Madhani  v . Mt . Vernon  Aviation . Ct. 
App. Mich. Certiorari denied.

No. 80-1568. Paducah  Ass ociates , Ltd . v . Indiana  In -
surance  Co. et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 636 F. 2d 1219.

No. 80-1570. Smith  v . Commi ssione r  of  Internal  Rev -
enue . C. A. 9th Cir. Certiorari denied. Reported below: 
639 F. 2d 790.

No. 80-1571. Eastern  Ass ociat ed  Coal  Corp . v . Aetna  
Casua lty  & Surety  Co . et  al . C. A. 3d Cir. Certiorari 
denied. Reported below: 632 F. 2d 1068.

No. 80-1572. Jackson  v . Miss iss ipp i . Sup. Ct. Miss. 
Certiorari denied. Reported below: 391 So. 2d 637.

No. 80-1574. Rogers  et  ux . v . Sarrett  Builders  & Re -
alty , Inc . Sup. Ct. Miss. Certiorari denied. Reported be-
low: 391 So. 2d 654.

No. 80-1578. Carpent er  v . Continental  Trailw ays . 
C. A. 6th Cir. Certiorari denied. Reported below: 635 F. 
2d 578.

No. 80-1580. Lincoln  Univer si ty  et  al . v . Trotman  
et  al . C. A. 3d dr. Certiorari denied. Reported below: 
635 F. 2d 216.

No. 80-1581. Mattis  et  al . v . Watt , Secre tary  of  the  
Interior , et  al . C.‘ A. 9th Cir. Certiorari denied. Re-
ported below: 636 F. 2d 1227.

No. 80-1584. Crist  v . Crist . C. A. 5th Cir. Certiorari 
denied. Reported below: 632 F. 2d 1226.

No. 80-1587. Safew ay  Stores , Inc . v . Cres pin . C. A. 
10th Cir. Certiorari denied. Reported below: 634 F. 2d 
1273.
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No. 80-1590. Lurie  et  al . v . Calif orni a  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 633 F. 2d 786.

No. 80-1593. Kurland  v . Califor nia . Sup. Ct. Cal. 
Certiorari denied. Reported below: 28 Cal. 3d 376, 618 P. 
2d 213.

No. 80-1596. More hous e  Paris h  School  et  al . v . Pegues . 
C. A. 5th Cir. Certiorari denied. Reported below: 632 F. 2d 
1279.

No. 80-1603. Berard  v . General  Motors  Corp , et  al . 
C. A. 1st Cir. Certiorari denied. Reported below: 657 F. 2d 
261.

No. 80-1612. Hawki ns  v . Holiday  Inns , Inc . C. A. 6th 
Cir. Certiorari denied. Reported below: 634 F. 2d 342.

No. 80-1618. Youngst own  Sheet  & Tube  Co., dba  Fibe r -
cast  Co ., et  al . v. Pierce  Associat es , Inc . C. A. D. C. Cir. 
Certiorari denied.

No. 80-1620. City  of  Philadelphia  v . Gil fil lan  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 637 F. 2d 
924.

No. 80-1623. Brager  & Co., Inc . v . Leumi  Securitie s  
Corp , et  al . C. A. 2d Cir. Certiorari denied. Reported be-
low: 646 F. 2d 559.

No. 80-1630. Celotex  v . Unite d States  Gyps um  Co. 
C. A. 7th Cir. Certiorari denied. Reported below: 645 F. 
2d 76.

No. 80-1634. New  York  v . Onofre ; and
No. 80-1710. New  York  v . Peopl es  et  al . Ct. App. 

N. Y. Certiorari denied. Reported below: 51 N. Y. 2d 476, 
415 N. E. 2d 936.

No. 80-1639. Mille r , Guardia n  v . Bock  Laundry  Ma -
chine  Co. Sup. Ct. Ohio. Certiorari denied. Reported be-
low: 64 Ohio St. 2d 265, 416 N. E. 2d 620.
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No. 80-1651. Leonard  et  al . v . Unite d  Stat es . C. A. 2d 
Cir. Certiorari denied. Reported below: 647 F. 2d 163.

No. 80-1654. Humphri es  v . Unit ed  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 636 F. 2d 1172.

No. 80-1682. Browning  v . Unite d  State s . C. A. 10th 
Cir. Certiorari denied. Reported below: 630 F. 2d 694.

No. 80-1718. Sarmiento  et  al . v . United  Stat es . C. A. 
4th Cir. Certiorari denied. Reported below: 639 F. 2d 783.

No. 80-1732. Gust  v . Unite d Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 657 F. 2d 265.

No. 80-1756. Vlcek  v . Unit ed  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 637 F. 2d 227.

No. 80-5795. Isaacs  v . Washi ngton . Ct. App. Wash. 
Certiorari denied. Reported below: 26 Wash. App. 1006.

No. 80-5982. Coleman  v . Super ior  Court  of  Calif or -
nia , City  and  County  of  San  Franc isc o  (California , Real  
Party  in  Inter est ). Ct. App. Cal., 1st App. Dist. Certio-
rari denied.

No. 80-6096. Wall ace  v . Georg ia . Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 246 Ga. 738, 273 S. E. 2d > 
143.

No. 80-6109. Brown  v . Virgi nia . Sup. Ct. Va. Certio-
rari denied. Reported below: 221 Va. Ixxi.

No. 80-6125. White  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 628 F. 2d 461.

No. 80-6136. Seme nak  v . Wisc ons in . Ct. App. Wis. 
Certiorari denied. Reported below: 98 Wis. 2d 749, 297 
N. W. 2d 515.

No. 80-6188. Fitzharr is  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 633 F. 2d 416.
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No. 80-6194. Harri s v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 635 F. 2d 526.

No. 80-6202. Scott  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 642 F. 2d 453.

No. 80-6210. Blocker  v . Herm an  et  al . Sup. Ct. Mich. 
Certiorari denied. Reported below: 409 Mich. 942.

No. 80-6217. Wade  v . Louis iana . Sup. Ct. La. Certio-
rari denied. Reported below: 390 So. 2d 1309.

No. 80-6358. Weber  v . Engle , Correctional  Superi n -
tendent . C. A. 6th Cir. Certiorari denied. Reported be-
low: 647 F. 2d 166.

No. 80-6359. Ciummei  v . Amar al , Correction al  Super -
inten dent , et  al . C. A. 1st Cir. Certiorari denied. Re-
ported below: 636 F. 2d 1199.

No. 80-6362. Johnson  v . Georgia . Ct. App. Ga. Cer-
tiorari denied. Reported below: 156 Ga. App. 411, 274 S. E. 
2d 778.

No. 80-6363. Phill ips  v . Evening  Star  Newspa per  Co. 
Ct. App. D. C. Certiorari denied. Reported below: 424 A. 
2d 78.

No. 80-6365. Read  v . Kubinski  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 636 F. 2d 1210.

No. 80-6373. Jackson  v . Wyoming . Sup. Ct. Wyo. 
Certiorari denied. Reported below: 624 P. 2d 751.

No. 80-6381. Wils on  v . Illinois . App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 87 Ill. App. 3d 544, 408 
N. E. 2d 1209.

No. 80-6383. Dunham  v . Shields , Chairm an , Virginia  
Parole  Board . C. A. 4th Cir. Certiorari denied. Reported 
below: 634 F. 2d 622.
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No. 80-6388. Hammond  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied.

No. 80-6392. Mc Crary  v . Miner  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 646 F. 2d 561.

No. 80-6393. Brisbon  v . Illinoi s . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 89 Ill. App. 3d 
513, 411 N. E. 2d 956.

No. 80-6394. William s v . Missour i. C. A. 8th Cir. 
Certiorari denied. Reported below: 640 F. 2d 140.

No. 80-6399. Lynch  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 
79 App. Div. 2d 894, 435 N. Y. S. 2d 617.

No. 80-6400. Bonnet t  v . Solem , Warden . C. A. 8th 
Cir. Certiorari denied. Reported below: 640 F. 2d 125.

No. 80-6405. De Anda  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Reported below: 114 Cal. 
App. 3d 480, 170 Cal. Rptr. 830.

No. 80-6409. Robinson  v . Illinoi s . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 88 Ill. App. 3d 
96, 410 N. E. 2d 331.

No. 80-6410. Free  v . Alabam a . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 392 So. 2d 857.

No. 80-6411. Friedman  v . Fairhi ll  Hosp ital . Ct. App. 
Ohio, Cuyahoga County. Certiorari denied.

No. 80-6412. Martin  v . Fauve r , Correcti on  Commi s -
sioner , et  al . C. A. 3d Cir. Certiorari denied.

No. 80-6414. Fields  v . Virgini a . Sup. Ct. Va. Certio-
rari denied. Reported below: 221 Va. Ixxxviii.



ORDERS 991

451U. S. May 18, 1981

No. 80-6415. Spinel li  v . Estel le , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari denied. Reported below: 
636 F. 2d 311.

No. 80-6416. Osborne  v . Dis trict  of  Colum bia  Parole  
Board . Ct. App. D. C. Certiorari denied.

No. 80-6417. Hurst  v . Harvey , Warden . C. A. 7th Cir. 
Certiorari denied.

No. 80-6421. Mc Farland  v. Duckwor th , Warde n . C. A. 
7th Cir. Certiorari denied. Reported below: 645 F. 2d 74.

No. 80-6422. Collins  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: ---- Ind.----- , 415 N. E. 2d 
46.

No. 80-6423. Glenn  v . North  Carolina . Ct. App. N. C. 
Certiorari denied. Reported below: 48 N. C. App. 742, 271 
S. E. 2d 107.

No. 80-6425. Philli ps  v . Unite d  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 640 F. 2d 87.

No. 80-6426. Odes  v . Nowlan d , Acting  Direct or , De -
partm ent  of  Regis trat ion  and  Education  of  Illinois . 
C. A. 7th Cir. Certiorari denied.

No. 80-6436. Howard  v . United  States . C. A. 4th Cir. 
Certiorari denied.

No. 80-6440. Coope r  v . Coop er . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 389 So. 2d 281.

No. 80-6446. Bland  v . Alabam a . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 390 So. 2d 1098.

No. 80-6454. Marklan d v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Reported below: 635 F. 2d 174.

No. 80-6465. Harrell  v . Hopkins , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 644 F. 2d 885.
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No. 80-6467. Cheung  Hon  Law  v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 633 F. 2d 1156.

No. 80-6481. Hermann  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 647 F. 2d 167.

No. 80-6484. William s  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 634 F. 2d 1352.

No. 80-6487. Bosque  v . New  York . App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 
78 App. Div. 2d 986, 433 N. Y. S. 2d 658.

No. 80-6491. Thompson  v . Federa l  Bureau  of  Investi -
gation  et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 647 F. 2d 167.

No. 80-6501. Manley  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 652 F. 2d 58.

No. 80-6503. Robins on  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 635 F. 2d 981.

No. 80-6509. Nevitt  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 652 F. 2d 55.

No. 80-6518. Martine z  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 647 F. 2d 173.

No. 80-6522. Hart  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 640 F. 2d 856.

No. 80-6528. Winchell  v . Secret ary  of  Healt h  and  
Human  Servi ces . C. A. 6th Cir. Certiorari denied. Re-
ported below: 652 F. 2d 60.

No. 80-6532. Santovenia  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 640 F. 2d 383.

No. 80-6537. Mc Cue  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 643 F. 2d 394.
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No. 80-6543. Beachem  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 47 Md. App. 737.

No. 80-6549. Dickins on  v . United  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 636 F. 2d 219.

No. 80-6550. Bazan  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 637 F. 2d 363.

No. 80-6553. Hudson  v . Commerc e Clearing  House , 
Inc . C. A. 2d Cir. Certiorari denied. Reported below: 
647 F. 2d 161.

No. 80-6555. Carcione  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 649 F. 2d 858.

No. 80-6558. Bowe rs  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 644 F. 2d 320.

No. 80-6562. Dominguez  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 642 F. 2d 457.

No. 80-6563. Fountain  v . Unite d  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 642 F. 2d 1083.

No. 80-6566. Burroughs  v . Secretar y  of  Heal th  and  
Human  Servi ces . C. A. 6th Cir. Certiorari denied. Re-
ported below: 652 F. 2d 56.

No. 80-254. Calif ornia  v . Smith . Ct. App. Cal., 1st 
App. Dist. Motion of respondent for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported be-
low: 103 Cal. App. 3d 840, 163 Cal. Rptr. 322.

No. 80-1027. Marsh all  et  al . v . Doe . C. A. 5th Cir. 
Certiorari denied. The  Chief  Justice , Justice  White , and 
Justi ce  Rehnquist  would grant the petition and reverse 
the judgment for the reasons stated by Justi ce  Rehnquis t  
in his dissent from the denial of certiorari in Alioto v. Wil-
liams, 450 U. S. 1012 (1981). Reported below: 622 F. 2d 118.
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No. 80-1160. Hollyw ood  Marine , Inc ., et  al . v . United  
Stat es . C. A. 5th Cir. Motion of petitioner Hollywood 
Marine, Inc., for leave to submit the Rule 28.1 listing under 
seal denied. Certiorari denied. Reported below: 625 F. 2d 
524.

Justi ce  Rehnqui st , dissenting.
Petitioner Hollywood Marine is engaged in the business of 

transporting petroleum cargo by barge. Its barges are towed 
by tugboat operators who are in no way associated with peti-
tioner except by reason of the contract between the two for 
services to be performed by the tugboat operator. Under such 
contract, the tugboat operator exercises complete control over 
the method and manner of performing the towing operations, 
including all decisions to be made as to questions of navigation.

On August 5, 1976, a barge owned by petitioner discharged 
over 2,000 gallons of oil into the Intracoastal Waterway in 
Texas. The spill occurred as a result of damage sustained 
by the barge while it was under the control of a tugboat op-
erator. The spill was cleaned up by the Coast Guard at a 
total cost to the United States of $61,816.85. Pursuant to 
§§311 (f)(1), (n), of the Federal Water Pollution Control 
Act, as added, 86 Stat. 866 and 869, 33 U. S. C. §§ 1321 (f) 
(1), (n), the United States brought this suit to recover from 
petitioner the costs incurred during the cleanup. Under 
§ 1321 (f)(1), the owner or operator of a discharging vessel 
is liable for the costs of cleaning up an oil spill except

“where an owner or operator can prove that a discharge 
was caused solely by (A) an act of God, (B) an act of 
war, (C) negligence on the part of the United States 
Government, or (D) an act or omission of a third party 
without regard to whether any such act or omission was 
or was not negligent, or any combination of the foregoing 
clauses . . . .” (Emphasis added.)

Petitioner’s defense to the Government’s action was that 
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the oil spill was caused by an act or omission of its independ-
ent contractor, the tugboat operator, and that the tugboat 
operator was a “third party” under § 1321 (f) (1). The District 
Court sustained the defense, but the United States Court of 
Appeals for the Fifth Circuit reversed. 625 F. 2d 524 (1980). 
The Court of Appeals relied on its earlier decision in United 
States v. LeBeouf Brothers Towing Co., 621 F. 2d 787, re-
hearing denied, 629 F. 2d 1350 (1980). In LeBeouj, the 
Court of Appeals concluded that the third-party defense con-
tained in § 1321 (f)(1) must be narrowly interpreted. The 
statute’s scheme for preventing and cleaning up oil spills 
would be undermined if barge owners could escape liability 
merely by hiring out their operations to tugs and independent 
contractors. The term “third party” was intended to refer 
to a complete outsider (e. g., a colliding vessel or a vandal), 
not an independent contractor whom the vessel owner was re-
sponsible for hiring in the first place.

While no one can say that the decision of the Court of 
Appeals places a wholly unreasonable interpretation on the 
language contained in § 1321 (f)(1), that court itself stated 
that the term “third party” must be narrowly interpreted. 
The court’s interpretation, however, is not supported by the 
plain language of the statute, which in its express terms pro-
vides a defense whenever the discharge is the result of an 
act of a “third party.” The statute is entirely silent as to 
what judicial refinements, if any, were intended to be placed 
on the term “third party.”

Because the Federal Water Pollution Control Act is legis-
lation of vital importance, and the furnishing of oil for the 
country’s economy is likewise of vital importance, the ques-
tion presented will continue to arise. The Court of Appeals’ 
interpretation is at odds with the decision reached by the 
District Court in Tug Ocean Prince, Inc. v. United States, 436 
F. Supp. 907 (SDNY 1977), aff’d in part and rev’d in part 
on other grounds, 584 F. 2d 1151 (CA2 1978), cert, denied, 
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440 U. S. 959 (1979), where on almost identical facts the 
Government’s claim against a barge owner was dismissed be-
cause the owner was found not to be responsible for the oil 
spill.

There is no question that either the barge owner or the 
tug operator is liable for reimbursement to the Government 
for expenses incurred by the Coast Guard in cleaning up the 
oil spill. The Court of Appeals has decided that it should 
be the barge owner, while the District Court for the Southern 
District of New York has implicitly decided that it should 
be the tugboat operator. It seems to me that the Court of 
Appeals has supplied a good deal of gloss to the statutory 
language in reaching the result it has; perhaps it is justified 
in so doing, but certainly it has greatly narrowed the enacted 
language of Congress on the subject. Since it clearly was 
not the policy of the Federal Water Pollution Control Act 
to prohibit the movement of oil in barges, but simply to fix 
responsibility as to which segment of the oil transportation 
industry should be responsible for reimbursement to the Gov-
ernment for the cost of cleaning up spills, I do not think 
this is the type of case in which the Court should await a 
conflict between two Courts of Appeals to resolve the ques-
tion in point. Though it cannot be said with certainty on 
the basis of this record, it seems highly probable that con-
tracts such as this, as well as the insurance coverage of the 
various parties, depend on the way this “third party” excep-
tion is construed. Insurance policies and contracts, unlike 
actual collisions, are frequently matters which are entered 
into consensually for a period of months or years in reliance 
upon one or another construction of applicable law. This 
factor is sufficiently important, when combined with the rec-
ognized importance of the enterprise being conducted and the 
evil at which the legislation is aimed, to justify the Court 
granting certiorari and giving the issue plenary consideration 
at this time.
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No. 80-1163. Trapper  et  al . v . North  Carolina . Ct. 
App. N. C. Certiorari denied. Reported below: 48 N. C. 
App. 481, 269 S. E. 2d 680.

Justice  Brennan , dissenting.
Stone v. Powell, 428 U. S. 465 (1976), held that “where the 

State has provided an opportunity for full and fair litigation 
of a Fourth Amendment claim, a state prisoner may not be 
granted federal habeas corpus relief on the ground that evi-
dence obtained in an unconstitutional search or seizure was in-
troduced at his trial.” Id., at 494 (footnote omitted). The 
effect of this holding was to make this Court, on direct review, 
the only federal forum available to the accused to monitor 
state-court compliance with the Fourth Amendment. I dis-
sented in that case and reminded my Brethren that “institu-
tional constraints totally preclude any possibility that this 
Court can adequately oversee whether state courts have prop-
erly applied federal law.” Id., at 526. “[O]ur certiorari 
jurisdiction is inadequate for containing state criminal pro-
ceedings within constitutional bounds,” because “federal re-
view by certiorari in this Court is a matter of grace, and it is 
grace now seldom bestowed at the behest of a criminal de-
fendant.” Id., at 534. While the lower federal courts by 
way of habeas corpus are better suited than are we on direct 
review to assure state-court compliance with Fourth Amend-
ment requirements, we are now duty bound by Stone v. 
Powell to fulfill this monitoring function. The denial of cer-
tiorari in this case demonstrates, however, that the Court will 
not discharge that duty, because the petition presents a sub-
stantial issue whether the North Carolina courts properly ap-
plied the Fourth Amendment. I, therefore, dissent from the 
denial of certiorari and would set this case for argument.

I
Petitioners were arrested for various crimes connected with 

the possession, sale, and delivery of marihuana. Deputy 
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Sheriff Charlie Carawan, of Hyde County, N. C., first met 
petitioner Lombardo two years prior to his arrest when Lom-
bardo purchased property about one-half mile from Cara- 
wan’s home. App. to Pet. for Cert. 13. Lombardo’s prop-
erty is “located adjacent to a paved, rural road and adjacent 
to the main stream of Fortescue Creek” which is connected 
to the Intracoastal Waterway. Id., at 13-14. Improvements 
were made on the property, including construction of rock 
driveways and a metal gate.

Several events caused Carawan to become suspicious of ac-
tivities on the Lombardo property. First, “Carowan [sic] 
began to receive reports from some of his acquaintances in 
the neighborhood that they had begun to hear the sounds of 
heavy truck and boat engines on and near the Lombardo 
property,” sounds which were “unusual in that area.” Id., 
at 14. In addition, on December 21, 1978, Carawan assisted 
a boat which was stuck in the mud bottom of Fortescue 
Creek about one mile from the Lombardo property. Based 
on his knowledge of the channels of the creek and of the pre-
vailing winds that day, Carawan disbelieved the story of the 
boat’s skipper that he had become disabled in the Pungo 
River and then drifted into the creek where he ran aground. 
Id., at 14^16. Sometime thereafter, Carawan motored his 
small boat near the Lombardo property to observe activities 
thereon. While doing so, he heard two rifle shots which he 
believed came from the Lombardo property, one of which 
apparently passed near him. Id., at 16.

These events led Carawan to suspect that the Lombardo 
property was being used for marihuana smuggling. Id., at 
16-17. Accordingly, Carawan arranged for two state troopers 
to be stationed east and west of the intersection of the rural 
paved road leading to the Lombardo property and U. S. High-
way 264. Id., at 17. On the night of January 13, 1979, 
Carawan secluded himself 50 yards from the Lombardo gate 
and observed the property until about midnight, when a 
truck which appeared to be heavily loaded left the Lorn- 
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bardo property. Id., at 17-18. Carawan followed the truck 
past his own home, where he left his personal car and took 
his patrol car. He also radioed the two state troopers who 
were stationed on U. S. Highway 264. After following the 
truck, which was being driven by petitioner Trapper, Cara-
wan and the state troopers eventually stopped it. Id., at 
18. Upon reaching the truck, the two state troopers and 
Carawan smelled marihuana. Id., at 19. Trapper was then 
arrested and one of the troopers left for Swan Quarter to ob-
tain a warrant to search the truck. Ibid. The trooper re-
turned at 1:40 a.m. on January 14, 1979, with a warrant. 
The search of the truck revealed approximately 4,000 pounds 
of marihuana. Carawan then obtained a warrant “to search 
the Lombardo double-wide house trailer for marijuana,” and 
“the Lombardo house and curtilage, including a metal stor-
age building was searched and ... a large quantity of baled 
and loose marijuana was found and seized from the afore-
said metal building.” Id., at 19-20.

Prior to trial, petitioners moved to suppress the evidence 
seized during the two searches on Fourth Amendment 
grounds. Their motion to suppress was denied. Petitioners 
then pleaded guilty to various marihuana-related crimes and 
received suspended sentences. They subsequently appealed 
the trial court’s ruling on the suppression motion to the 
North Carolina Court of Appeals, which affirmed the trial 
judge. 48 N. C. App. 481, 269 S. E. 2d 680 (1980). The 
court, taking judicial notice that “Hyde County is on the 
coast of North Carolina in an area which is regularly used by 
smugglers of marijuana,” id., at 486, 269 S. E. 2d, at 683, held 
that Carawan, as an experienced law enforcement officer, had 
“reasonable suspicion” that a crime was being committed and 
thus was authorized to conduct a Terry stop of the truck. 
Terry n . Ohio, 392 U. S. 1 (1968); see Delaware v. Prouse, 
440 U. S. 648 (1979). The court further concluded that the 
stop was reasonable in extent and time, and that when the 
officers smelled marihuana from their outside inspection of 
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the truck, they had probable cause to arrest Trapper and to 
obtain a warrant to search the truck. The court also held 
that the marihuana discovered in the truck created probable 
cause to obtain a warrant to search the Lombardo premises.

The Supreme Court of North Carolina subsequently dis-
missed petitioners’ appeal, finding that it did not present a 
substantial constitutional question. This petition followed.

II
Petitioners challenge the ruling of the North Carolina 

Court of Appeals on two grounds: (1) that the stop of the 
truck was illegal as not based on reasonable suspicion, rest-
ing on objective articulable facts, that the driver was involved 
in criminal activity; and (2) that the search of the Lombardo 
property was unlawful since the warrant authorizing it was 
issued pursuant to an affidavit which itself was premised on 
illegally seized evidence. Petitioners’ second argument de-
pends entirely on the validity of the first.

The first argument has substantial merit. The reasons ad-
vanced by Carawan as justification for stopping the truck 
hardly amounted in the aggregate to objective articulable 
facts leading to reasonable suspicion that individuals associ-
ated with the Lombardo property were engaged in criminal 
activity. See Brown n . Texas, 443 U. S. 47, 51 (1979). Boat 
and truck noises and the presence of a locked metal gate 
across the Lombardo premises are fully consistent with lawful 
activity. Similarly, the grounding of the boat in Fortescue 
Creek occurred over one mile from the Lombardo premises. 
Even if Carawan totally disbelieved the skipper’s story of 
how the boat came to be grounded, there is no basis for link-
ing the boat to the Lombardo premises. Moreover, the fact 
that Hyde County, N. C., may be an area frequented by mar-
ihuana smugglers is of no significance in the absence of ar-
ticulable facts linking the Lombardo premises to marihuana 
smuggling. See Ybarra v. Illinois, 444 U. S. 85 (1979);
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United States v. Mendenhall, 446 U. S. 544, 572 (1980) 
(White , J., dissenting).

The only arguably objective fact of criminal activity was 
the firing of two rifle shots, which may have occurred as long 
as 24 days before the arrest. However, if Carawan believed 
that the shots were directed at him, it is hard to understand 
why he took no immediate action. Nor is there any indica-
tion how Carawan believed those shots to be linked to crim-
inal activity, particularly since Lombardo had previously 
told Carawan that he bought the land for hunting purposes. 
The record before us is simply too ambiguous on the pur-
pose, origin, and date of the shots to assess the incident prop-
erly in terms of whether Carawan had a reasonable suspicion 
that individuals on the Lombardo premises were engaged in 
criminal activity on January 13, 1979. This is precisely the 
type of ambiguity that a hearing before a federal habeas 
court is ideally designed to resolve. But since Stone n . 
Powell effectively eliminated federal habeas corpus review of 
Fourth Amendment claims, this Court has no choice but 
to decide petitioners’ nonfrivolous constitutional claims pre-
sented in this case on the record as it comes to us from the 
state courts.

If a federal habeas forum were available to petitioners, I 
would not hesitate to vote to deny certiorari and leave to a 
habeas court the burden of resolving any ambiguity in the 
key facts. Moreover, the lower federal courts might well 
determine that the state courts committed constitutional er-
ror, thereby obviating the need for review in this Court. 
However, since Stone v. Powell saddles this Court with the 
duty of providing the only federal forum for decision of 
Fourth Amendment claims, we are obligated to decide cases 
on direct review which we might otherwise deny. This is 
such a case because there is a substantial question whether 
Carawan had reasonable suspicion to stop Trapper’s truck.

Justice  Stew art  also dissents from the denial of certiorari.
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No. 80-1277. Smit h , Reform atory  Supe rinten dent  v . 
Brown . C. A. 6th Cir. Certiorari denied. The  Chief  
Justice  and Justice  Powell  would grant certiorari. Re-
ported below: 633 F. 2d 213.

No. 80-1237. Uvalde  Consolidated  Indep endent  Schoo l  
Distri ct  et  al . v . Unite d  States . C. A. 5th Cir. Certio-
rari denied. Reported below: 625 F. 2d 547.

Justice  Rehnquist , dissenting.
In this case, the Attorney General has filed a complaint 

under § 2 of the Voting Rights Act of 1965, 79 Stat. 437, as 
amended in 1975, 42 U. S. C. § 1973,1 alleging that petitioner 
School District’s at-large system of electing members “ ‘has 
been implemented with the intent and purpose of causing . . . 
irreparable injury to Mexican-American voters ... by effec-
tively and purposefully precluding them from meaningful ac-
cess to the political process ....’” 625 F. 2d 547, 548-549 
(CA5 1980). The complaint further alleges:

“[T]he seven member Board of Trustees of the Uvalde 
Consolidated Independent School District is elected at- 
large ;

“approximately fifty percent of the population of the 
school district is Mexican-American, but Mexican-Amer-
ican voters’ residences are concentrated in one part of 
the City of Uvalde;

1 The statute was amended to include the italicized below:
“No voting qualification or prerequisite to voting, or standard, practice, 

or procedure shall be imposed or implied by any State or political sub-
division to deny or abridge the right of any citizen of the United States 
to vote on account of race or color, or in contravention of the guarantees 
set forth in § 4(f) (2) [42 U. S. C. § 1973b (f) (2)].” 89 Stat. 402.
The guarantees of § 1973b (f) (2) assure against any denial or abridg-
ment of the right to vote because the voter is a member of a language 
minority group. Congress enacted this amendment to § 2 pursuant to its 
power to enforce the guarantees of both the Fourteenth and Fifteenth 
Amendments. 42 U. S. C. § 1973b (f)(1).
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“only one Mexican-American has ever been elected to 
the Board of Trustees and currently no Mexican-Amer-
icans serve on the Board;121

“voting is normally along racial lines;
“the Board has discriminated against Mexican-Amer- 

icans in the past by operating intentionally segregated 
elementary schools and is unresponsive to the needs of 
the Mexican-American community;

“as a result of the school district’s election system, 
Mexican-Americans have less opportunity than ‘whites’ 
to participate in the political process and to elect can-
didates of their choice to the Board.” Id., at 549 (foot-
note omitted).

The United States District Court for the Western District 
of Texas dismissed the suit for failure to state a claim upon 
which relief could be granted. 461 F. Supp. 117 (1978). It 
concluded that the Fifteenth Amendment, upon which § 2 of 
the Act rests,3 applies only to practices which directly affect 
access to the ballot and is thus not available to challenge 
at-large election districts on the basis of so-called “vote 
dilution.”

The Court of Appeals reversed, finding that respondent had 
stated a cause of action under the Fifteenth Amendment. It 
canvassed the various opinions in Mobile v. City of Bolden, 
446 U. S. 55 (1980), and concluded that a majority of this 
Court had held that the Fifteenth Amendment prohibits not 
just the actual prevention or hindrance of people from voting, 
but also purposeful vote dilution. The Court of Appeals, 
however, did not rest its decision on that ground alone. It 

2 As the court below noted, the United States now stipulates that two 
Mexican-Americans have recently been elected. 625 F. 2d 547, 549, n. 2 
(CA5 1980).

3The Fifteenth Amendment provides: “The right of citizens of the 
United States to vote shall not be denied or abridged by the United States 
or by any State on account of race, color, or previous condition of 
servitude.”
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looked to the 1975 amendment of § 2. The court held that 
even if the Fifteenth Amendment does not proscribe at-large 
voting districts purposefully adopted to dilute the voting 
strength of minorities, the Fourteenth Amendment clearly 
does. According to the court, when Congress, pursuant to 
its authority to enforce the guarantees of the Fourteenth 
Amendment, extended § 2 to protect the right to vote of lin-
guistic minorities, it did so cognizant of the problem of vote 
dilution and intended to incorporate the broad reach of the 
Fourteenth Amendment into § 2 of the Act. Thus, in the 
court’s view, respondent had stated a cause of action under 
§ 2 of the Act as amended. Judge Hill concurred on the 
grounds that it was unnecessary to determine whether the 
Fifteenth Amendment applies to the voting practices alleged 
in the complaint, because the court properly found that the 
1975 amendment incorporated the Fourteenth Amendment.4

Because I believe that the Court of Appeals has misread 
the language, holding, and spirit of this Court’s decision in 
Bolden, and has misconstrued the congressional purpose be-
hind the 1975 amendment, I dissent from the denial of the 
petition for certiorari. In the first place, as I read the plu-
rality decision in Bolden, it held that the Fifteenth Amend-
ment proscribed only the denial or the abridgment of the 
right to vote: When blacks “register and vote without hin-
drance,” the provisions of the Fifteenth Amendment are thus 

4 The Court of Appeals also concluded that a school board is a “political 
subdivision” within the meaning of § 2. In Dougherty County Board of 
Education v. White, 439 U. S. 32 (1978), and United States v. Sheffield 
Board of Comm’rs, 435 U. S. 110 (1978), this Court broadly construed the 
terms “State or political subdivision” so as to subject the entities at issue 
there to the § 5 preclearance requirement. By contrast, in City of Rome 
v. United States, 446 U. S. 156 (1980), the Court narrowly construed the 
terms for the purpose of limiting resort to the Act’s so called “bailout” 
provisions. Because this Court has not yet settled on the proper con-
struction of the term “political subdivision”, this issue also strikes me 
as worthy of review by this Court.
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satisfied. 446 U. S., at 65. In contrast to the Fourteenth 
Amendment, there is nothing in the Fifteenth Amendment 
which prohibits at-large election districts. See Beer n . United 
States, 425 U. S. 130, 142, n. 14 (1976) (observing that 
“[t]here is no decision in this Court holding a legislative ap-
portionment or reapportionment violative of the Fifteenth 
Amendment”). Because the Attorney General does not al-
lege in this case that Mexican-Americans have been prohibited 
or discouraged from voting, I do not believe that the Attor-
ney General has stated a cause of action under the Fifteenth 
Amendment and, consequently, § 2 of the Voting Rights Act.

With respect to the 1975 amendment, I do not view that 
amendment as changing the substantive law of § 2. The 
purpose of the change was to extend § 2 protections to a new 
group of persons, namely, members of language minorities 
such as Mexican-Americans. See S. Rep. No. 94-295, p. 24 
(1975) (the amendment was made to “broaden [the Act’s] 
special coverage to new geographic areas . . .”). Congress 
based the addition to § 2 on its power to enforce the guaran-
tees of the Fourteenth Amendment in order to ensure the con-
stitutionality of the change, not to allow language minorities 
to challenge at-large voting districts on grounds of vote dilu-
tion. The legislative history reveals that Congress was con-
cerned about the possibility that certain language minority 
groups might not be considered members of a “race or color” 
group protected under the Fifteenth Amendment. Thus, 
Congress based the 1975 “expansion amendment” on both the 
Fourteenth and Fifteenth Amendments in order to “doubly 
insure the constitutional basis for the Act.” Id., at 47-48. 
In sum, the Court of Appeals quite clearly erred in conclud-
ing that the 1975 amendment to § 2 incorporates the Four-
teenth Amendment’s prohibition of purposeful vote dilution. 
Even as amended, § 2 simply does not permit the Attorney 
General to bring suits challenging at-large electoral systems.

Moreover, even if § 2 does incorporate the prohibitions of 
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the Fourteenth Amendment, I do not believe that the Attor-
ney General’s allegations are sufficient to survive a motion to 
dismiss. The plurality opinion in Mobile v. City of Bolden, 
supra, observed that the Court of Appeals there held that a 
plaintiff may establish purposeful discrimination by adducing 
evidence that satisfies the standards announced in its earlier 
decision in Zimmer v. McKeithen, 485 F. 2d 1297 (CA5 1973). 
We rejected that view:

“That approach, however, is inconsistent with our de-
cisions in Washington v. Davis, [426 U. S. 229 (1976)], 
and Arlington Heights [v. Metropolitan Housing Dev. 
Corp., 429 U. S. 252 (1977)]. Although the presence of 
the indicia relied on in Zimmer may afford some evidence 
of a discriminatory purpose, satisfaction of those criteria 
is not of itself sufficient proof of such a purpose. The so- 
called Zimmer criteria upon which the District Court 
and the Court of Appeals relied were most assuredly in-
sufficient to prove an unconstitutionally discriminatory 
purpose in the present case.” 446 U. S., at 73.

Yet if one reads the specific allegations of the complaint 
heretofore set forth, they bear a striking resemblance to the 
so-called Zimmer criteria. If, as is alleged, approximately 
50% of the population of the School District is Mexican- 
American, one wonders why an at-large system should result 
in no Mexican-American being elected. Indeed, the fact 
that two Mexican-Americans have recently been elected 
under the at-large system belies the Attorney General’s al-
legations. In Bolden, we rejected emphatically the theory 
that every “political group” or at least every such group that 
is in the minority, has a federal constitutional right to elect 
candidates in proportion to its numbers. 446 IL S., at 75. 
A court-imposed requirement that a specified number of 
Mexican-American seats be guaranteed by virtue of the ap-
proximately 50% Mexican-American population would, in 
my view, be clearly unwarranted.
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Finally, it is important to remember that this is the be-
ginning of a decennium which will involve a good deal of 
reapportionment. That task will fall primarily to legislators. 
“The Court has repeatedly held that redistricting and re-
apportioning legislative bodies is a legislative task which the 
federal courts should make every effort not to pre-empt. 
Connor v. Finch, 431 U. S. 407, 414-415 (1977); Chapman 
v. Meier, 420 U. S. 1, 27 (1975); Gaffney v. Cummings, 412 
U. S. 735, 749 (1973); Burns v. Richardson, 384 U. S. 73, 84- 
85 (1966).” Wise v. Lipscomb, 437 U. S. 535, 539-540 
(1978). In Minnesota State Senate v. Beens, 406 U. S. 187, 
200 (1972), we concluded that “the action of the three-judge 
court in so drastically changing the number of legislative dis-
tricts and the size of the respective houses of the Minnesota 
Legislature is not required by the Federal Constitution and 
is not justified as an exercise of federal judicial power.” Ac-
cordingly, those legislators who embark on the difficult and 
politically sensitive task of reapportionment will need clear 
rules for determining whether a particular plan for a partic-
ular governmental district is or is not constitutional.

Unfortunately, those legislators will not be aided by the 
decisions of this Court, decisions which are obviously not 
wholly in harmony with one another. Cf. Burns n . Richard-
son, 384 U. S. 73 (1966); East Carroll Parish School Board 
n . Marshall, 424 U. S. 636 (1976); White v. Regester, 412 
U. S. 755, 765 (1973); Whitcomb v. Chavis, 403 U. S. 124 
(1971); Connor v. Johnson, 402 U. S. 690 (1971); Mahan 
v. Howell, 410 U. S. 315 (1973); Gaffney v. Cummings, 412 
U. S. 735, 749 (1973). The decision below is no exception: 
it will further confuse an already confused area. If all of 
the various governmental units subject to the ever-oscillat-
ing “one-person, one-vote” rule are to have even a fighting 
chance of reapportioning themselves within constitutional 
limits, rather than to be remitted to court-ordered redistrict-
ing, with all of the additional legal baggage which such plans 
bring with them, this Court should make every effort to
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clarify what the Voting Rights Act and the Federal Consti-
tution require.

For the foregoing reasons, I dissent from the denial of the 
petition for certiorari.

No. 80-1278. Sowders , Warden  v . Cleaver . C. A. 6th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. The  Chief  Justice  
and Justice  Powel l  would grant certiorari. Reported be-
low: 634 F. 2d 1010.

No. 80-1322. Fami lia  de  Boom  et  al . v . Arosa  Mercan - 
til , S. A., et  al . C. A. 5th Cir. Certiorari denied. Just ice  
Blackmun  would grant certiorari. Reported below: 629 F. 
2d 1134.

No. 80-1457. Hardin  v . Pitne y -Bowes , Inc . C. A. 6th 
Cir. Certiorari denied. Reported below: 636 F. 2d 1217.

Justi ce  Rehnquist , dissenting.
The petitioner in this case brought suit under the Age Dis-

crimination in Employment Act of 1967, 29 U. S. C. § 621 
et seq., alleging that respondent had unlawfully discharged 
him from his job. The District Court granted respondent’s 
motion for summary judgment and the Court of Appeals for 
the Sixth Circuit affirmed. 636 F. 2d 1217 (1980). Chief 
Judge Edwards dissented, reasoning that summary judgment 
is improperly invoked where, as here, the defendant’s motive 
and intent in discharging the plaintiff is at issue. Because I 
believe that petitioner raised a triable issue of fact under the 
Federal Rules of Civil Procedure, I believe that it was error 
to grant respondent’s motion for summary judgment. Ac-
cordingly, I would grant the petition for certiorari in order to 
give the case plenary consideration.

It has long been established that it is inappropriate to 
resolve issues of credibility, motive, and intent on motions 
for summary judgment. It is equally clear that where such 
issues are presented, the submission of affidavits or deposi-



ORDERS 1009

1008 Rehnquis t , J., dissenting

tions is insufficient to support a motion for summary judg-
ment. In Arnstein v. Porter, 154 F. 2d 464, 469 (1946), for 
example, the Court of Appeals for the Second Circuit fully 
explored the circumstances in which summary judgment could 
be granted and concluded that “[a]lthough part of plaintiff’s 
testimony on deposition (as to ‘stooges’ and the like) does 
seem ‘fantastic,’ yet plaintiff’s credibility, even as to those 
improbabilities, should be left to the jury.” And this Court 
has recently questioned the propriety of deciding defamation 
cases on summary judgment where the defendant’s state of 
mind is called into question under the “actual malice” stand-
ard. Hutchinson v. Proxmire, 443 U. S. Ill, 120, n. 9 (1979); 
Wolston v. Reader’s Digest Assn., Inc., 443 U. S. 157, 161, n. 
3 (1979). Likewise in this case, I agree, substantially for 
the reasons set forth by Chief Judge Edwards in his dissent, 
that petitioner raised a triable issue of fact as to the reasons 
for his discharge.

This case illustrates the frequency with which courts mis-
apprehend the rule against summary judgment. In Butz v. 
Economou, 438 U. S. 478 (1978), for example, this Court held 
that top-level federal officials had only a qualified or good-
faith immunity, such as that accorded in Scheuer v. Rhodes, 
416 U. S. 232 (1974), against damages suits for malicious 
institution of administrative proceedings. The Court went 
on, however, to reassure that such litigation could still be 
disposed of summarily. The Court asserted:

“[D]amages suits concerning constitutional violations 
need not proceed to trial, but can be terminated on a 
properly supported motion for summary judgment based 
on the defense of immunity. See 416 IT. S., at 250. In 
responding to such a motion, plaintiffs may not play dog 
in the manger; and firm application of the Federal Rules 
of Civil Procedure will ensure that federal officials are 
not harassed by frivolous lawsuits.” 438 U. S., at 508 
(footnote omitted).
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For the reasons stated above and demonstrated by this case, 
I believe that view is wrong. Summary judgment simply 
may not be granted when such matters as the defendant’s 
motive and intent are questioned. Thus in any suit where 
the defendant is not accorded absolute immunity, so that the 
defendant’s state of mind is at issue, it will not require an 
ingenious advocate to force a trial of the case. It seems to 
me that even the most frivolous lawsuits filed against top-
level federal officials will have to be tried. Indeed, that is 
one reason why I dissented in Butz v. Economou, supra, at 
517 (concurring in part and dissenting in part), and remain 
convinced that the case was wrongly decided.

Just as summary judgment is inappropriate in qualified- 
immunity cases and in defamation cases, it is inappropriate 
here. Because petitioner raised issues going to respondent’s 
motive and intent, it was error to grant the motion for sum-
mary judgment. Accordingly, I dissent from the denial of 
the petition for certiorari.

No. 80-1602. Illinois  State  Dental  Societ y  et  al . v . 
Schil ler  et  al . C. A. 7th Cir. Certiorari denied. Justice  
Steve ns  took no part in the consideration or decision of this 
petition. Reported below: 645 F. 2d 73.

No. 80-1606. Price  Enterpris es , Inc ., et  al . v . Amer -
ican  International  Pictures , Inc ., et  al . C. A. 4th Cir. 
Certiorari denied. Just ice  Stewart  took no part in the con-
sideration or decision of this petition. Reported below: 636 
F. 2d 933.

No. 80-6256. Berry  v . Louisi ana . Sup. Ct. La. Cer-
tiorari denied. Justi ce  Stewart  would grant certiorari. Re-
ported below: 391 So. 2d 406.

Just ice  Brennan  and Just ice  Marshall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428
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U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentence in this case.

No. 80-6366. Turner  v . Virgi nia . Sup. Ct. Va.;
No. 80-6368. Jones  v . Zant , Warden . Super. Ct. Ga., 

Butts County; and
No. 80-6375. Solomo n v . Georgia . Sup. Ct. Ga. Cer-

tiorari denied. Reported below: No. 80-6366, 221 Va. 513, 
273 S. E. 2d 36; No. 80-6375, 247 Ga. 27, 277 S. E. 2d 1.

Justi ce  Brennan  and Justi ce  Marsh all , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg n . Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

Rehearing Denied
No. 79-1157. Rosew ell , Treasure r  of  Cook  County , 

Illi nois , et  al . v . La Salle  National  Bank , Trust ee , 450 
U. S. 503;

No. 79-1733. W. D. R. v. Taylor  County  Child  Wel -
fare  Unit , 450 U. S. 989;

No. 80-537. In  re  J. W. B. et  al ., 450 U. S. 990;
No. 80-763. Estelle , Corrections  Direc tor  v . Jurek , 

450 U. S. 1014;
No. 80-840. Weber  et  al . v . Barrett , 450 U. S. 1022;
No. 80-1021. Wood  v . Unite d  States  Dis trict  Court  for  

the  Central  Distr ict  of  Califo rnia  (Five  Points  Shop -
ping  Center , Real  Party  in  Interest ), 450 U. S. 995;

No. 80-1229. Ehrman  v . City  of  Philadelp hia , 450 
U. S. 997;

No. 80-1378. Casarez -Ulloa , aka  Molina  v . United  
States , 450 U. S. 999; and

No. 80-5942. Amadeo  v . Russ eau , Sherif f , 450 U. S. 
1035. Petitions for rehearing denied.
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No. 80-6127. Mc Dowell  v . North  Caroli na , 450 U. S. 
1025; and

No. 80-6163. Johns  v . King , Lieute nant  Governor  of  
Hawaii , et  al ., 450 U. S. 1033. Petitions for rehearing 
denied.

No. 80-5949. Burkhalter  v . Chrysler  Corp , et  al ., 450 
U. S. 931. Motion for leave to file petition for rehearing 
denied.

May  20, 1981

Dismissals Under Rule 53
No. 80-309. Heverly  et  al . v . Commi ss ioner  of  Inter -

nal  Revenue . C. A. 3d Cir.; and
No. 80-310. Chapman  et  al . v . Commis si oner  of  Inter -

nal  Revenue . C. A. 1st Cir. Certiorari dismissed under 
this Court’s Rule 53. Reported below: No. 80-309, 621 F. 2d 
1227; No. 80-310, 618 F. 2d 856.

May  26, 1981
Appeals Dismissed

No. 80-1641. Suprem e  Court  of  Virginia  et  al . v . Con -
sumer s  Union  of  the  United  States , Inc ., et  al . ; and

No. 80-1664. Consumers  Union  of  the  United  Stat es , 
Inc ., et  al . v . Virgini a  State  Bar  et  al . Appeals from 
D. C. E. D. Va. Motions of appellants to defer considera-
tion of the appeals denied. Appeals dismissed for want of 
jurisdiction. Justi ce  Powell  took no part in the considera-
tion or decision of these motions and these cases. Reported 
below: 505 F. Supp. 822.

No. 80-1661. Egan  v . New  York . Appeal from App. 
Div., Sup. Ct. N. Y., 4th Jud. Dept., dismissed for want of 
substantial federal question. Reported below: 78 App. Div. 
2d 1017, 435 N. Y. S. 2d 201.
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No. 80-6460. Prenzle r  v . Appeal from C. A. 9th
Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied.

Vacated and Remanded on Appeal
No. 80-1507. City  of  Parma , Ohio , et  al . v . Record  

Revolut ion  No . 6, Inc ., et  al . Appeal from C. A. 6th Cir. 
Judgment vacated and case remanded for further considera-
tion in light of the recently enacted Section 2925.14 of the 
Ohio Revised Code. Just ice  Stevens  took no part in the 
consideration or decision of this case. Reported below: 638 
F. 2d 916.

Certiorari Granted—Vacated and Remanded
No. 79-6366. Blarney  v . Monta na . Sup. Ct. Mont. 

Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Edwards n . Arizona, ante, 
p. 477. Justic e  Blackmu n  dissents and would deny certio-
rari. Reported below: — Mont. —, 605 P. 2d 1093.

No. 79-6601. White  v . Finkbeine r . C. A. 7th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Edwards v. Arizona, ante, 
p. 477. Reported below: 611 F. 2d 186.

No. 80-997. Missou ri  v . Gree r ; Mis sour i v . Kendrick ; 
and Mis sour i v . Willi ams . Sup. Ct. Mo. Motions of re-
spondents Williams, Kendrick, and Greer for leave to proceed 
in forma pauperis and certiorari granted. Judgments va-
cated and cases remanded for further consideration in light 
of Albernaz v. United States, 450 U. S. 333 (1981). Reported 
below: 605 S. W. 2d 93 (first case); 606 S. W. 2d 643 (second 
case); 606 S. W. 2d 777 (third case).
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No. 80-1674. Consum ers  Power  Co . et  al . v . Utilit y  
Workers  Union  of  America , AFU-CIO, et  al . C. A. 6th 
Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Alessi v. Ray-
bestos-Manhattan, Inc., ante, p. 504. Reported below: 637 
F. 2d 1082.

No. 80-5084. Leusc hner  v . Maryland . Ct. Sp. App. 
Md. Motion of petitioner for leave to proceed in forma pau-
peris and certiorari granted. Judgment vacated and case re-
manded for further consideration in light of Edwards v. Ari-
zona, ante, p. 477. Reported below: 45 Md. App. 323, 413 
A. 2d 227.

No. 80-5258. Monroe  v . Idaho . Sup. Ct. Idaho. Mo-
tion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Edwards v. Arizona, ante, 
p. 477. Reported below: 101 Idaho 251, 611 P. 2d 1036.

No. 80-5640. Wantland  v . Maryland . Ct. Sp. App. 
Md. Motion of petitioner for leave to proceed in forma pau-
peris and certiorari granted. Judgment vacated and case re-
manded for further consideration in light of Edwards n . Ari-
zona, ante, p. 477. Just ice  Blackmun  dissents and would 
deny certiorari. Justi ce  Powell  and Just ice  Rehnqu ist  
dissent. Reported below: 45 Md. App. 527, 413 A. 2d 1376.

No. 80-5799. James  v . Illinoi s . App. Ct. Ill., 4th Dist. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Edwards n . Arizona, ante, 
p. 477. Justi ce  Stew art , Justic e Powel l , and Justice  
Rehnquist  dissent. Just ice  Blackmun  dissents and would 
deny certiorari. Reported below: 82 Ill. App. 3d 551, 402 
N. E. 2d 936.
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Miscellaneous Orders
No. A-894 (80-6646). White  v . Unite d  State s . Super. 

Ct. D. C. Application for stay, addressed to Justice  Bren -
nan  and referred to the Court, denied.

No. A-916. Diamon d  M Co. et  al . v . Rains . Ct. App. 
La., 3d Cir. Application for stay, addressed to Justice  
Stevens  and referred to the Court, denied.

No. D-219. In  re  Dis barme nt  of  Rospond . Disbarment 
entered. [For earlier order herein, see 450 U. S. 976.]

No. D-223. In  re  Dis barme nt  of  Wolf . Edward H. 
Wolf, of New York, N. Y., having requested to resign as a 
member of the Bar of this Court, it is ordered that his name 
be stricken from the roll of attorneys admitted to practice 
before the Bar of this Court. The rule to show cause, here-
tofore issued on March 9, 1981 [450 U. S. 977], is hereby 
discharged.

No. D-224. In  re  Dis barme nt  of  Klauber . Disbarment 
entered. [For earlier order herein, see 450 U. S. 976.]

No. D-239. In  re  Dis barme nt  of  Fahy . It is ordered 
that Francis X. Fahy, of Jersey City, N. J., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. 80-885. Nati onal  Labor  Relati ons  Board  v . Hen -
dricks  County  Rural  Electri c Membershi p Corp .; Na -
tional  Labor  Relations  Board  v . Malle able  Iron  Range  
Co .; and

No. 80-1103. Hendric ks  County  Rural  Electric  Mem -
bership  Corp . v . Nati onal  Labor  Relati ons  Board . C. A. 
7th Cir. [Certiorari granted, 450 U. S. 964.] Motion of 
United Auto Workers for leave to file a brief as amicus curiae 
granted.
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No. 80-608. Unit ed  State s Postal  Servic e v . Council  
of  Greenburgh  Civic  Ass ns . et  al . D. C. S. D. N. Y. 
[Probable jurisdiction noted, 449 U. S. 1076.] Motion of ap-
pellant for leave to file a supplemental brief after argument 
granted.

No. 80-5950. Logan  v . Zimme rman  Brush  Co . et  al . 
Sup. Ct. Ill. [Probable jurisdiction noted, 450 U. S. 909.] 
Motion of Illinois Congress of Organizations of the Physically 
Handicapped et al. for leave to file a brief as amici curiae 
granted.

No. 80-6582. In  re  Corley ; and
No. 80-6587. In  re  El -Amin . Petitions for writs of 

habeas corpus denied.

Certiorari Granted
No. 80-1582. United  States  v . Mac Donald . C. A. 4th 

Cir. Certiorari granted. Reported below: 632 F. 2d 258 and 
635 F. 2d 1115.

No. 80-1640. Unite d  States  Nuclear  Regulatory  Com -
miss ion  et  al . v. Sholly  et  al . ; and

No. 80-1656. Metr opol itan  Edison  Co . et  al . v . People  
Against  Nuclear  Energy  et  al . C. A. D. C. Cir. Certio-
rari granted, cases consolidated, and a total of one hour al-
lotted for oral argument. Reported below: 209 U. S. App. 
D. C. 71, 651 F. 2d 792.

Certiorari Denied. (See also No. 80-6460, supra.)
No. 79-6801. Rigler  v . Penns ylva nia . Sup. Ct. Pa. 

Certiorari denied. Reported below: 488 Pa. 441, 412 A. 2d 
846.

No. 80-238. Bartl ett  v . Alaba ma . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 387 So. 2d 886.

No. 80-1534. Ochs  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 636 F. 2d 1205.
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No. 80-1434. Missouri -Kansas -Texas  Railroa d Co . v . 
United  States  et  al . ;

No. 80-1439. Railw ay  Labor  Executives ’ Assn . v . United  
States  et  al . ; and

No. 80-1632. Illi nois  et  al . v . United  States  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 632 F. 
2d 392.

No. 80-1536. Maryland  et  al . v . United  Stat es . C. A. 
4th Cir. Certiorari denied. Reported below: 636 F. 2d 73.

No. 80-1599. Home  Mutual  Insur ance  Co . v . Commi s -
sioner  of  Inte rnal  Revenue . C. A. 7th Cir. Certiorari 
denied. Reported below: 639 F. 2d 333.

No. 80-1607. Alcon  Laboratories  (Puerto  Rico ), Inc ., 
et  al . v. United  State s . C. A. 1st Cir. Certiorari denied. 
Reported below: 636 F. 2d 876.

No. 80-1613. Starr  et  ux . v . Pring . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 636 F. 2d 1227.

No. 80-1633. Davis  v . Florida  East  Coast  Railw ay  Co . 
Dist. Ct. App. Fla., 1st Dist. Certiorari denied. Reported 
below: 392 So. 2d 69.

No. 80-1648. Nierras  v . Ohio . Ct. App. Ohio, Richland 
County. Certiorari denied.

No. 80-1652. International  Produce , Inc . v . A/S Ross - 
havet . C. A. 2d Cir. Certiorari denied. Reported below: 
638 F. 2d 548.

No. 80-1653. Smith  v . Illi nois . App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 86 Ill. App. 3d 575, 408 
N. E. 2d 743.

No. 80-1673. Frederi ksen  et  al . v . Poloway . C. A. 7th 
Cir. Certiorari denied. Reported below: 637 F. 2d 1147.
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No. 80-1678. Johns on  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 631 F. 2d 34.

No. 80-1685. Pacif ic  Developm ent , Inc ., et  al . v . 
United  Stat es . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 203 U. S. App. D. C. 128, 629 F. 2d 162.

No. 80-1701. Newp ort  Tankers  Corp . v . Simmons . 
C. A. 5th Cir. Certiorari denied. Reported below: 636 F. 
2d 312.

No. 80-1709. Prudential  Fede ral  Savings  & Loan  Assn . 
v. Mads en  et  al . C. A. 10th Cir. Certiorari denied. Re-
ported below: 635 F. 2d 797.

No. 80-1723. Beck  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 80-1752. Wernke  v . Miller , Chief  of  Polic e of  
the  Town  of  Plainfield , et  al . C. A. 7th Cir. Certiorari 
denied. Reported below: 645 F. 2d 75.

No. 80-1775. Klauber  v . Attorney  Grievance  Commis -
si on  of  Maryland . Ct. App. Md. Certiorari denied. Re-
ported below: 289 Md. 446, 423 A. 2d 578.

No. 80-1776. Gagnon  v . United  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 635 F. 2d 766.

No. 80-1782. Herzog  v . United  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 644 F. 2d 713.

No. 80-1789. Calabrese  v . United  Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 645 F. 2d 1379.

No. 80-1812. Baker  et  al . v . Commis sion er  of  Inter -
nal  Revenue . C. A. 9th Cir. Certiorari denied. Reported 
below: 639 F. 2d 787.
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No. 80-5921. Krueger  v . Illi nois . Sup. Ct. Ill. Cer-
tiorari denied. Reported below: 82 Ill. 2d 305, 412 N. E. 2d 
537.

No. 80-6055. William s  v . Miss ouri . Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 606 S. W. 2d 777.

No. 80-6118. Causey  v . Georg ia . Sup. Ct. Ga. Certio-
rari denied. Reported below: 246 Ga. 735, 273 S. E. 2d 6.

No. 80-6165. Willi ams  v . Kelley  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 624 F. 2d 695.

No. 80-6192. Mc Crary  v . Hongisto  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 647 F. 2d 162.

No. 80-6214. Duff iel d  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 636 F. 2d 1211.

No. 80-6269. Burto n  v , White , Warden . C. A. 5th Cir. 
Certiorari denied.

No. 80-6286. Mc Knabb  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 636 F. 2d 1217.

No. 80-6384. Butler  v . United  State s . C. A. D. C. Cir. 
Certiorari denied. Reported below: 205 U. S. App. D. C. 19, 
636 F. 2d 727.

No. 80-6431. Brown  et  al . v . Illi nois . App. Ct. Ill., 
4th Dist. Certiorari denied. Reported below: 88 Ill. App. 
3d 514, 410 N. E. 2d 505.

No. 80-6432. Sincl air  v . Dalsheim , Correctional  Su -
pe rinte ndent . C. A. 2d Cir. Certiorari denied. Reported 
below: 652 F. 2d 54.

No. 80-6433. Chicco  v . Peck . C. A. 1st Cir. Certiorari 
denied. Reported below: 647 F. 2d 159.
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No. 80-6435. Yip v . Unite d  State s ; and
No. 80-6495. Gan  v . United  State s . C. A. 2d Cir. 

Certiorari denied. Reported below: 636 F. 2d 28.

No. 80-6441. Coolidge  v . Schoone r  Calif ornia  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 637 F. 2d 
1321.

No. 80-6442. Pfaf f  v . City  of  Chillicothe . Ct. App. 
Ohio, Ross County. Certiorari denied.

No. 80-6445. Hamilton  v . Abshir e , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 644 F. 2d 885.

No. 80-6448. Roper , aka  Barry  v . New  York . App. 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re-
ported below: 77 App. Div. 2d 820, 429 N. Y. S. 2d 340.

No. 80-6449. Prince  v . Texas  et  al . Ct. Crim. App. 
Tex. Certiorari denied.

No. 80-6450. Lewis  v . Florida . Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 396 So. 2d 290.

No. 80-6456. Alle n  v . Farley  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 652 F. 2d 56.

No. 80-6457. Cox v. Watson , Judge , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 636 F. 2d 312.

No. 80-6459. Mc Kinley  v . Pulley , Correctional  Su -
peri ntendent . Sup. Ct. Cal. Certiorari denied.

No. 80-6463. Cummins  v . Jago  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 647 F. 2d 164.

No. 80-6466. Burns  v . State  Bar  of  Wisco nsin . C. A. 
7th Cir. Certiorari denied. Reported below: 645 F. 2d 76.

No. 80-0468. Kummer  v . Wiscons in . Sup. Ct. Wis. 
Certiorari denied. Reported below: 100 Wis. 2d 220, 301 
N. W. 2d 240.
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No. 80-6470. Cox v. Wyrick , Warde n . C. A. 8th Cir. 
Certiorari denied. Reported below: 642 F. 2d 222.

No. 80-6476. Ross v. Correcti onal  Insti tutional  In -
spec tion  Commi ttee . Sup. Ct. Ohio. Certiorari denied.

No. 80-6497. Miranda  de  Chavez  v . United  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 642 F. 
2d 457.

No. 80-6565. Sivi gliano  v . United  States . C. A. 10th 
Cir. Certiorari denied.

No. 80-6571. Mc Caskill  v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 644 F. 2d 882.

No. 80-6579. Wrigh t  v . Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 641 F. 2d 602.

No. 80-6584. Brunk  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 639 F. 2d 206.

No. 80-6603. Roush  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied.

No. 80-456. Thomp son , Secretary , Departm ent  of  So -
cial  and  Health  Services  of  Washington , et  al . v . Berry  
et  al . Sup. Ct. Wash. Motion of respondents for leave to 
proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 93 Wash. 2d 17, 604 P. 2d 1288.

No. 80-664. Califor nia  v . Braese ke . Sup. Ct. Cal. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 28 Cal. 3d 86, 
618 P. 2d 149.

No. 80-974. Ford  v . Ford  et  al . Ct. Civ. App. Tex., 9th 
Sup. Jud. Dist. Motion of respondent Dorothy Ford for 
leave to proceed in forma pauperis granted. Certiorari 
denied.
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No. 80-1158. Florida  v . Rodrigu ez . Dist. Ct. App. Fla., 
3d Dist. Certiorari denied. The  Chief  Justi ce , Justi ce  
Blackm un , and Justice  Powel l  would grant certiorari and 
reverse the judgment. Reported below: 389 So. 2d 4.

No. 80-1306. Doe , by  Doe  et  ux ., her  parent s  and  next  
frie nds  v. Renf row , Superi ntende nt  of  the  Highland  
Communit y  School  Corporat ion , et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 631 F. 2d 91.

Justi ce  Brenn an , dissenting.
I dissent from the denial of the petition for certiorari. I 

would grant the petition and summarily reverse the judg-
ment of the Court of Appeals insofar as it affirmed the judg-
ment of the District Court. I cannot agree that the Fourth 
Amendment authorizes local school and police officials to de-
tain every junior and senior high school student present in 
a town’s public schools and then, using drug-detecting, police- 
trained German shepherds, to conduct a warrantless, student- 
by-student dragnet inspection “to see if there were any drugs 
present.” While school officials acting in loco parentis may 
take reasonable steps to maintain a safe and healthful edu-
cational environment, their actions must nonetheless be con-
sistent with the Fourth Amendment. The problem of drug 
abuse in the schools is not to be solved by conducting school-
house raids on unsuspecting students absent particularized 
information regarding drug users or suppliers.

I
Petitioner Diane Doe is a 13-year-old student at Highland 

Junior High School in Highland, Ind., a community of ap-
proximately 30,000 residents. Highland has one junior high 
school and one senior high school, located in adjacent build-
ings. There are 2,780 students enrolled in those schools.

On the morning of March 23, 1979, petitioner went to her 
first-period class as usual. Shortly before 9:15, when the 
class was scheduled to adjourn, petitioner’s teacher ordered 
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everyone to remain seated until further notice. An assistant 
principal, accompanied by a police-trained German shepherd, 
a dog handler, and a uniformed police officer, then entered the 
classroom as one of six teams conducting simultaneous raids 
at the Highland schools. For the next 2% hours, petitioner 
and her classmates were required to sit quietly in their seats 
with their belongings in view and their hands upon their 
desks. They were forbidden to use the washroom unless 
accompanied by an escort. Uniformed police officers and 
school administrators were stationed in the halls. Guards 
were posted at the schoolhouse doors. While no student was 
allowed to leave the schoolhouse, representatives of the press 
and other news media, on invitation of the school author-
ities, were permitted to enter the classrooms to observe the 
proceedings.

The dogs were led up and down each aisle of the classroom, 
from desk to desk, and from student to student. Each stu-
dent was probed, sniffed, and inspected by at least 1 of the 
14 German shepherds detailed to the school. When the search 
team assigned to petitioner’s classroom reached petitioner, 
the police dog pressed forward, sniffed at her body, and re-
peatedly pushed its nose and muzzle into her legs. The uni-
formed officer then ordered petitioner to stand and empty 
her pockets, apparently because the dog “alerted” to the 
presence of drugs. However, no drugs were found. After 
petitioner emptied her pockets, the dog again sniffed her 
body, and again it apparently “alerted.” Petitioner was 
then escorted to the nurse’s office for a more thorough phys-
ical inspection.

Petitioner was met at the nurse’s office by two adult 
women, one a uniformed police officer. After denying that 
she had ever used marihuana, petitioner was ordered to strip. 
She did so, removing her clothing in the presence of the two 
women. The women then looked over petitioner’s body, in-
spected her clothing, and touched and examined the hair on 
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her head. Again, no drugs were found.1 Petitioner was 
subsequently allowed to dress and was escorted back to her 
classroom.

Each of the 2,780 students present at Highland Junior and 
Senior High Schools that day was subjected to the mass de-
tention and general exploratory search. Eleven students, in-
cluding petitioner, were subjected to body searches. Al-
though the police dogs “alerted” 50 times, no junior high 
school students, and only 17 senior high school students, 
were found to be in possession of contraband. This contra-
band included marihuana, drug “paraphernalia,” and three 
cans of beer.

Petitioner brought suit in the District Court for the North-
ern District of Indiana against various Highland school offi-
cials, the Highland Police Chief, and the trainer of the Ger-
man shepherds used in the search. Claiming a violation of 
rights secured by the Fourth, Ninth, and Fourteenth Amend-
ments to the Constitution, petitioner sought injunctive and 
declaratory relief and compensatory and punitive damages 
under 42 U. S. C. §§ 1983 and 1985 (3) (1976 ed, Supp. III).

After trial, the District Court rejected petitioner’s claims. 
475 F. Supp. 1012 (1979). First, it found that all aspects of 
the mass detention and inspection, except for the strip-search, 
were constitutionally valid. Then, it dismissed petitioner’s 
action against the Police Chief and the dog trainer on the 
ground that they did not personally participate in the strip-
search, and it denied petitioner’s claim for damages against 
the school administrators on the ground that they enjoyed 
qualified good-faith immunity under Wood v. Strickland, 420 
U. S. 308 (1975).2

The Court of Appeals for the Seventh Circuit affirmed all 
parts of the judgment except for the grant of good-faith im-

1 Apparently, the police dogs alerted to petitioner because she had been 
playing with her own dog, which was in heat, on the morning of the raid.

2 The court also denied petitioner’s motion for class certification.
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munity with respect to the strip-search. 631 F. 2d 91 (1980).3 
Expressly relying upon the District Court’s reasoning, it held 
that the entry into the classrooms “was a justified action 
taken in accordance with the in loco parentis doctrine,” and 
that “the sniffing of a trained narcotic detecting canine is not 
a search.” 475 F. Supp., at 1019. The court also found that 
there was sufficient evidence of drug activity at the Highland 
schools to establish “reasonable cause to believe” contraband 
would be found, and thus to justify the use of drug-sniffing 
police dogs. Petitioner’s request for rehearing en banc was 
denied, with Chief Judge Fairchild and Judges Swygert, Wood, 
and Cudahy dissenting. 635 F. 2d 582 (1980).

II
I cannot agree that the Highland school officials’ use of the 

trained police dogs did not constitute a search. The dogs 
were led from student to student for the express purpose of 
sniffing their clothing and their bodies to obtain information 
that the school authorities and police officers, with their less 
developed sense of smell, were incapable of obtaining. In 
the case of petitioner, the dog repeatedly jabbed its nose into 
her legs. Petitioner testified that the experience of being 
sniffed and prodded by trained police dogs in the presence 
of the police and representatives of the press was degrad-
ing and embarrassing. I am astonished that the court did 
not find that the school’s use of the dogs constituted an in-

3 With respect to good-faith immunity, the Court of Appeals concluded: 
“It does not require a constitutional scholar to conclude that a nude 

search of a thirteen-year-old child is an invasion of constitutional rights 
of some magnitude. More than that: it is a violation of any known 
principle of human decency. Apart from any constitutional readings and 
rulings, simple common sense would indicate that the conduct of the 
school officials in permitting such a nude search was not only unlawful but 
outrageous under ‘settled indisputable principles of law’ [Wood v. Strick-
land, 420 U. S. 308, 321 (1975).] . . . We suggest as strongly as possible 
that the conduct herein described exceeded the ‘bounds of reason’ by two 
and a half country miles.” 631 F. 2d, at 92-93.
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vasion of petitioner’s reasonable expectation of privacy. See 
Katz v. United States, 389 U. S. 347 (1967); Wolj n . Colo-
rado, 338 U. S. 25 (1949).4

Moreover, even if the Fourth Amendment permits school 
authorities, acting in loco parentis, to conduct exploratory 
inspections if they have “reasonable cause to believe” con-
traband will be found, that standard could not apply where, 
as here, the school officials planned and conducted the search 
with the full participation of local police officials.5 Once 
school authorities enlist the aid of police officers to help 
maintain control over the school’s drug problem, they step 
outside the bounds of any quasi-parental relationship, and 
their conduct must be judged according to the traditional 
probable-cause standard.6

Although a number of incidents involving alcohol, drugs, 
and related paraphernalia had been reported to school au-
thorities in the seven months preceding the raid on the High-
land schools, those incidents involved only 21 students, 13 of 

4 Although the court below relied on a number of cases holding that the 
use of trained dogs to sniff out contraband does not constitute a search, 
see, e. g., United States v. Solis, 536 F. 2d 880 (CA9 1976); United States 
v. Bronstein, 521 F. 2d 459 (CA2 1975), cert, denied, 424 U. S. 918 
(1976); United States v. Fulero, 162 U. S. App. D. C. 206, 498 F. 2d 
748 (1974), those cases involved the sniffing of inanimate and unattended 
objects rather than persons. Thus, even if those cases correctly state the 
law, they are inapposite.

5 For the same reason, I would disagree with the Court of Appeals’ con-
clusion that the mass detention of students by school authorities and police 
officers did not constitute an unreasonable seizure. See Terry n . Ohio, 392 
U. S. 1 (1968).

6 The Court of Appeals found it significant that the police officials 
agreed not to seek prosecution of students found to possess drugs. How-
ever, I agree with the dissenting opinion of Judge Swygert that the 
Fourth Amendment’s protection against unreasonable searches is based on 
“ ‘the right of the people to be secure in their persons,’ ” and that it is 
constitutionally irrelevant that the police officers may have agreed not to 
arrest students found to be in possession of contraband. 635 F. 2d 582, 
584 (1980).
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whom had been “withdrawn” from the school system by 
March 1979. 475 F. Supp., at 1015, and n. 1. At the time 
of the raid, school authorities possessed no particularized in-
formation as to drugs or contraband, suppliers or users. Fur-
thermore, they had made no effort to focus the search on 
particular individuals who might have been engaged in drug 
activity at school. The authorities had no more than a gen-
eralized hope that their sweeping investigative techniques 
would lead to the discovery of contraband.

This Court has long expressed its abhorrence of unfocused, 
generalized, information-seeking searches. See, e. g., Ybarra 
v. Illinois, 444 U. S. 85 (1979) (mass investigatory detention, 
interrogation, and search of bar patrons); Davis n . Missis-
sippi, 394 U. S. 721 (1969) (mass detention and fingerprint-
ing of black men fitting general description of perpetrator of 
crime). But that is precisely the type of search the Highland 
officials conducted. They certainly had far less than prob-
able cause—or in my view even reasonable suspicion—to 
believe that each student searched would possess drugs or 
other contraband. Accordingly, I believe the search was 
unconstitutional.

We do not know what class petitioner was attending when 
the police and dogs burst in, but the lesson the school au-
thorities taught her that day will undoubtedly make a greater 
impression than the one her teacher had hoped to convey. 
I would grant certiorari to teach petitioner another lesson: 
that the Fourth Amendment protects “[t]he right of the peo-
ple to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures,” and that be-
fore police and local officers are permitted to conduct dog- 
assisted dragnet inspections of public school students, they 
must obtain a warrant based on sufficient particularized evi-
dence to establish probable cause to believe a crime has been 
or is being committed. Schools cannot expect their students 
to learn the lessons of good citizenship when the school
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authorities themselves disregard the fundamental principles 
underpinning our constitutional freedoms.

No. 80-1465. Crocker  Nation al  Bank  v . State  Board  
of  Equalizat ion  of  Calif ornia  et  al . C. A. 9th Cir. Cer-
tiorari denied. Just ice  Blackmun  and Just ice  Powell  
would grant certiorari. Reported below: 639 F. 2d 458.

No. 80-1583. Colora do  v . Chavez . Sup. Ct. Colo. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Just ice  White  would grant 
certiorari. Reported below: 621 P. 2d 1362.

No. 80-1637. Mc Elroy , Warden  v . Hollowa y . C. A. 
5th Cir. Certiorari denied. Reported below: 632 F. 2d 605.

Justice  Rehnqui st , with whom The  Chief  Justi ce  joins, 
dissenting.

Perhaps the tersest summary of the reasons I would grant 
certiorari in this case is contained in the “black letter” head-
ing of Part II, section B, subsection 4 of the opinion of 
the Court of Appeals: “Where the states are left after Win-
ship, Mullaney, and Patterson.” 632 F. 2d 605, 624. The 
opinion of that court, which comprises 79 printed pages of 
the appendix to the petition for certiorari here, suggests that 
the answer is not crystal clear, even to the Court of Appeals 
for the Fifth Circuit whose judgment we are asked to review.

Mullaney v. Wilbur, 421 U. S. 684 (1975), established that 
a State must prove every element of a criminal offense beyond 
a reasonable doubt. It is equally well established, however, 
that state legislatures and state courts, not federal judges, 
define the elements of a state criminal offense. Id., at 691. 
The Court of Appeals for the Fifth Circuit in this case fol-
lowed the former rule but not the latter and, on the strength 
of this possible error, ordered released from prison a person 
convicted of voluntary manslaughter whose conviction had 
been affirmed on direct appeal and state habeas corpus. Be-
cause I believe that it is for Georgia, and not the Court of 
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Appeals for the Fifth Circuit, to define the elements of the 
crime of voluntary manslaughter under Georgia law, I would 
grant plenary consideration.

Respondent Holloway was tried before a Georgia jury for 
murder and convicted of the lesser included offense of volun-
tary manslaughter. Under Georgia law “ [a] person commits 
murder when he unlawfully and with malice aforethought, 
either express or implied, causes the death of another human 
being.” Ga. Code § 26-1101 (a) (1978). Voluntary man-
slaughter is defined as causing the death of another human 
being under circumstances which would otherwise be murder 
if the killer “acts solely as the result of a sudden, violent, and 
irresistible passion resulting from serious provocation suffi-
cient to excite such passion in a reasonable person.” § 26- 
1102. Respondent admitted that he intentionally killed the 
victim but claimed that he acted in self-defense. Georgia law 
recognizes the defense of self-defense, § 26-902, and explicitly 
provides that a claim of self-defense “is an affirmative de-
fense.” § 26-907. The trial judge accordingly instructed the 
jury, without objection from respondent’s counsel, that after 
the State had proved an intentional homicide “the burden is 
on the slayer” to show that the killing was justified, in this 
case by self-defense. 632 F. 2d, at 619 (emphasis in original).

Respondent appealed his conviction, but did not raise any 
Mullaney issue. The Georgia Court of Appeals affirmed, 
137 Ga. App. 124, 222 S. E. 2d 898 (1975), and the Georgia 
Supreme Court denied certiorari. Respondent then sought 
federal habeas relief, but the District Court dismissed his 
application without prejudice for failure to exhaust, suggest-
ing sua sponte that the trial court’s instruction was “ ‘notably 
suspect under the principles of Mullaney v. Wilbur/ ” 632 
F. 2d, at 614. The state trial court denied state habeas re-
lief, and the Georgia Supreme Court affirmed. Rejecting re-
spondent’s Mullaney claim, the Georgia Supreme Court ruled: 
“The burden placed on the defendant to excuse the homicide 
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is an affirmative defense. Code Ann. § 26-907. The de-
fendant is not required to negate any of the elements of the 
crime which the state must prove to convict.” 241 Ga. 400, 
401, 245 S. E. 2d 658, 659 (1978).

Respondent thereupon again sought federal habeas relief, 
which this time was granted on the ground that the instruc-
tion impermissibly shifted the burden of proof from the State. 
The Court of Appeals for the Fifth Circuit affirmed. After 
stating that “the statute’s characterization of self-defense as 
an ‘affirmative defense’ tells us nothing about the burden of 
persuasion on the self-defense issue,” 632 F. 2d, at 630, the 
court concluded that since an element of the crime for which 
respondent was convicted was that the killing be “unlawful,” 
and self-defense negates that element, requiring the defend-
ant to prove that he acted in self-defense relieves the State 
of its burden of proving the unlawfulness of the killing. The 
court noted that “[t]he State has not cited, and our research 
has not found, any case from the Georgia courts which holds 
that the absence of self-defense has . . . been read out of the 
requirement of unlawfulness.” Id., at 634.

A common-sense reading of a statutory characterization 
of a defense as an “affirmative defense,” however, certainly 
suggests that its absence is not an “element of the crime” 
which the State must prove. But more significantly, that is 
the exact reading given to this statutory characterization of 
self-defense as an affirmative defense by the Supreme Court 
of Georgia in the opinion which denied this very respondent 
state habeas relief. In the words of that court, the putting 
of the burden of proof on the defendant to prove self-defense 
is not requiring him to “negate any of the elements of the 
crime which the state must prove to convict.” 241 Ga., at 
401, 245 S. E. 2d, at 659.

In Patterson v. New York, 432 U. S. 197, 210 (1977), this 
Court declined “to adopt as a constitutional imperative, 
operative countrywide, that a State must disprove beyond a
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reasonable doubt every fact constituting any and all affirma-
tive defenses related to the culpability of an accused.” By 
interpreting the term “unlawful” in the Georgia statutes as 
broadly as it has, the Court of Appeals in this case achieved 
just this result. It is doubtful that any state legislature 
would intend such a result; the Georgia Supreme Court in 
this case has told us that the Georgia Legislature did not. 
As stated in Mullaney itself, “state courts are the ultimate 
expositors of state law . . . and ... we are bound by their 
constructions.” 421 U. S., at 691. In Patterson we recog-
nized that the rule that the definition of the elements of a 
crime is a state-law matter would permit state legislatures to 
allocate burdens of proof “by labeling as affirmative defenses” 
that which could otherwise be considered elements of a crime. 
432 U. S., at 210. In that opinion, the Court noted that in 
Rivera v. Delaware, 429 U. S. 877 (1976), decided after Mul-
laney, we had dismissed for want of a substantial federal 
question the claim that the latter case had overruled Leland 
v. Oregon, 343 U. S. 790 (1952), which held that a State might 
make insanity an “affirmative defense.” That is precisely 
what Georgia has done in this case with respect to “self-
defense.” Because the Court of Appeals for the Fifth Circuit 
deprived Georgia of an option specifically recognized in Pat-
terson, by substituting its own reading of the term “unlaw-
ful” in the Georgia Code for the reading given that term by 
the Georgia Supreme Court, I dissent from the denial of 
certiorari.

No. 80-1669. Moss v. Lawren ce . C. A. 10th Cir. Mo-
tion of Society of Professional Journalists, Sigma Delta Chi, 
for leave to file a brief as amicus curiae granted. Certiorari 
denied. Reported below: 639 F. 2d 634.

No. 80-6324. Milton  v . Texas . Ct. Crim. App. Tex.; 
and

No. 80-6367. Brile y  v . Virginia . Sup. Ct. Va. Certio-
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rari denied. Reported below: No. 80-6324, 599 S. W. 2d 824; 
No. 80-6367, 221 Va. 532, 273 S. E. 2d 48.

Justi ce  Brennan  and Justi ce  Marshall , dissenting.
Adhering to our views that the death penalty is in all cir-

cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

Rehearing Denied
No. 80-950. Nicol adze  v . Unite d  States , 450 U. S. 995;
No. 80-1162. Schw eike r , Secretary  of  Health  and  Hu -

man  Servic es  v . Hansen , 450 U. S. 785;
No. 80-1316. Bauer  v . United  States  et  al ., 450 U. S. 

1031;
No. 80-5572. Douthit  v . Este lle , Corre ction s Dire c -

tor , 449 U. S. 1064;
No. 80-6195. Horni ck  v . Noyes  et  al ., 450 U. S. 1044; 

and
No. 80-6352. In  re  Piatt , ante, p. 905. Petitions for 

rehearing denied.

No. 80-6274. Will iams  v . Arkansas  Public  Servi ce  
Commis sion , ante, p. 920. Petition for rehearing denied. 
Justi ce  Stewart  took no part in the consideration or deci-
sion of this petition.
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