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note, in the declaration mentioned, was made to and for the 
purpose of same being discounted by the plaintiff, exercising 
such banking privileges as aforesaid, on the day and year and 
at the place aforesaid, and that the plaintiff did discount the 
said note, and issue therefor its note and bills, in the exercise 
of the banking franchise aforesaid, contrary to the laws of 
Alabama, by reason whereof the said note was void.

4th. That there was no such corporation as the plaintiff 
had in that behalf averted in his declaration.

The plaintiff joined issue on the first and fourth pleas, and 
demurred to the second and third. And upon the hearing of 

q the *demurrers, the District Court held that these 
J pleas were sufficient in law to bar the plaintiff of its 

action, and gave judgment in favor of the defendant. From 
this judgment the present writ of error is brought.

The case was submitted to the court without argument by 
the Attorney-General, for the plaintiff in error, referring the 
court to 13 Pet., 519. No counsel appeared for defendant.

Mr. Chief-Justice TANEY delivered the opinion of the 
court.

The only question arising on this record is, whether, by the 
laws of Alabama, a contract made in that State by the agents 
of a corporation created by the law of another State is valid. 
This point was fully considered and decided in the case of 
the Bank of Augusta v. Earle, 13 Pet., 519, and cannot now 
be considered as open for argument in this court. The prin-
ciples decided in that case must govern this; and the judg-
ment of the District Court is therefore reversed, with costs.

Alexander  Levi  v . John  Thomp son  et  al .

The holder of a register’s certificate of the purchase of a lot in the town of 
Dubuque, lawfully acquired, and issued by the register under the two acts of 
2d July, 1836, and 3d March, 1837, has such an equitable estate in the lot, 
before the issuing of a patent, as will subject the lot to sale under execution, 
under the statute of Iowa.1

The doctrine established in the case of Carroll v. Safford, 3 How., 4-11, re-
viewed and confirmed.

xIn Rhea v. Hughes, 1 Ala. (N. S. ), 
219, it was decided that the mere pos-
session and improvement of land be-
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longing to the United States, however 
valuable, was not the subject of levy 
under an execution. But it was said
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The  commissioners under the act of the 3d of March, 1837, 
amendatory of the act entitled “An Act for laying off the 
Towns of Fort Madison,” &c., approved July 2d, 1836, con-
firmed unto Alexander Levi and John Thompson, as tenants 
in common, the right of purchase, by pre-emption, of lot No. 
68, in the town of Dubuque, being of the first class, contain-
ing seventeen-one-hundredths of an acre. The lot was 
entered in the land-office, and the receiver’s receipt given to 
Levi and Thompson for the purchase money, on the 1st of 
April, 1840. It appears that William Chilson and Joel 
Campbell had instituted a suit, on the common law side of 
the District Court of Dubuque County, against Levi and 
Thompson, and that judgment was rendered against them for 
$780.50 and costs of suit, in August, 1839. Execution was 
issued upon the judgment in due form of law; it was placed 
in the sheriff’s hands to be executed, and he levied upon the 
lot for which Lee and Thompson had a pre-emption certifi-
cate, and the same was sold to satisfy the execution, before a 
patent had been issued *by the United States to Levi r o 
and Thompson for the same. Thompson, the tenant L 
in common with Levi, became the purchaser, paid the pur-
chase money, and took the sheriff’s deed for the same. 
Thompson, in November, 1841, sold the lot to the other 
defendants, who had paid for the same before Levi sued out 
his bill. They state, in their answer to Levi’s bill, that when 
they bought the lot from Thompson, they were informed by

that the question whether the posses-
sion under a contract could be reached 
by a fieri facias depended upon a 
different principle. And in Goodlet 
v Smithson, 5 Port. (Ala.), 249, it was 
determined, that by the act of entry 
and payment of the purchase money, 
the purchaser acquired an inchoate 
legal title, which was the subject of 
levy and sale under an execution. In 
Land v. Hopkins, 7 Ala. (N. S.), 115, 
it was held that such land as described 
in the last case was subject to the lien 
of a judgment rendered against the 
execution defendant. See McCaskle 
v. Amasine, 12 Ata., 17. In Tennes-
see it was decided in 1842, that an 
occupant claimant of lands of the 
United States had no such interest as 
can be reached by an execution or bill 
in chancery. Brown v. Money, 3 
Humph, (Tenn.), 469; but in Scott v. 
Price, 2 Head (Tenn.), 538, it was de-
cided that it was otherwise, after the 
United States had relinquished the 
land to the state. Now by statute

such lands are subject to sale. Hefty 
v. Hall, 5 Humph. (Tenn.), 580; Lell 
v. Crossna, 6 Id., 281; Hall n . Hefty, 
6 Id., 444; Bumpas v. Gregory, 8 
Yerg., 46. The case in 3 Humphrey 
was decided when the statute was in 
force. So in Missouri such lands are 
not the subject of sale. Hatfield n . 
Wallace, 7 Mo., 112; Paulding v. 
Grimsley, 10 Id., 214; Bower v. Hig-
bee, 9 Id., 256; Bray v. Bagsdale, 53 
Id., 170. Interests in mining claims 
may be sold. McKeon v. Bisbee, 9 
Cal., 137; State v. Moore, 12 Id., 56; 
Hughes n . Devlin, 27 Id., 501. The 
majority of the cases follow the prin-
cipal case. Tumey v. Saunders, 4 
Scam. (Ill.), 527; French v. Carr, 2 
Gilm. (Ill.), 664; Cavenetes v. Smith, 
5 Iowa, 157; Jackson v. Spink, 59 Ill., 
404; Thomas v. Marshall, Hard. (Ky.), 
19; Lindsey v. Henderson, 31 Miss., 
324; Jackson v. Williams, 10 Ohio, 
69. Contra, Garlick v. Bobinson, 12 
Ga., 340.
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him, and so supposed the fact to be, that he had a full and 
perfect right thereto, free from all encumbrances and of all 
claim by any other person or persons, and that at the time of 
their purchase, and when they made the payments to Thomp-
son for the same, they were utterly ignorant of any title or 
claim to property in Levi, or that he set up or pretended to 
have any claim or title to the same. That the first notice 
they had of any such claim by Levi was about three weeks 
before the date of their answer to his bill, when he sent them 
word that he desired them to make a division of the property 
with him. They further state, at the time of their purchase 
there was a small log-house upon the lot, of little or no value 
to them, which they tore down and removed. That they 
went into quiet and peaceable possession of the lot at the 
time of their purchase, and have so remained ever since; that 
they had made lasting and valuable improvements upon the 
lot; that for a considerable part of the time whilst they were 
making these improvements, Levi had been in the city of 
Dubuque, and they believe must have discovered them, as he 
frequently passed and repassed the lot, and never informed 
them of his having any claim to the same. The cause was 
tried in the District Court, upon the bill and answers of the 
defendants, and the court adjudged that the petition of the 
complainant should be dismissed. An appeal was taken to 
the Supreme Court, and that court affirmed the decree of the 
court below; and from that court it has been brought to this 
court by appeal.

The cause was submitted on printed arguments, by Mr. 
Washington Hunt, for the appellant, and Davis and Crawford, 
for the appellees.

Mr. Hunt contended, that the legislature of the Territory 
of Iowa could confer no authority upon the sheriff to sell the 
property in question, because the title was yet in the United 
States, and had not passed to Levi and Thompson at the time 
of the sheriff’s sale, and cited Bagnell et al. v. Broderick, 13 
Pet., 436; and Wilcox v. Jackson, Id., 498, 516, 517.

He also contended, that the sheriff’s deed could pass no 
title, because it was sold as real estate, whereas the fee simple 
was at that time in the United States.

Mr. Hunt also raised other objections, which it is not neces- 
*19 I sary *^° s^e’ because the decision of the court turned

-I upon a single point.

Messrs. Davis and Crawford, for the appellees, relied upon 
the validity of the statute of Iowa.
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Mr. Justice WAYNE delivered the opinion of the court.
The only question raised by the pleadings in this cause, 

and it seems to us the only one argued at its hearings in the 
District and Supreme Courts of Iowa, was, whether the lot, 
for which Levi and Thompson had a pre-emption certificate, 
which had been entered and paid for by them, was or was not 
liable to be sold upon execution issued upon a judgment ren-
dered against them previous to a patent having been issued 
for the land by the government of the United States. Their 
right to a pre-emption purchase of the lot was acquired under 
the act of the 2d of July, 1836, ch. 262, entitled “An Act for 
laying off the Towns of Fort Madison and Burlington, in the 
County of Des Moines, and the Towns of Bellevue, Dubuque, 
and Peru, in the County of Dubuque, Territory of Wiscon-
sin, and for other Purposes,” and under the act of the 3d of 
March, 1837, ch. 36, amendatory of the preceding act just 
recited. The right of Levi and Thompson to a pre-emption, 
under those acts, is not a controverted point in the case. 
Taking it for granted, then, that it had been lawfully 
acquired, that they entered the land in the proper office, and 
that it was paid for in their names, this gave them the right 
to the register’s certificate of purchase, to be transmitted to 
thé commissioner of the general land-office, as in other cases 
of the sale of public lands. The fee continues in the United 
States until the issue of the patent, but the right to the fee 
was in the purchasers, and they were entitled to a patent for 
the land, unless there was some legal objection by the United 
States against issuing it, of which this court is not advised.

This right to the fee and a patent in this case gave to Levi 
and Thompson that “ equitable right ” to the land, under the 
certificate from the receiver of the land-office, which the law 
of Iowa has made subject to execution for the satisfaction of 
judgment. Stat. Law Ter. of Iowa, 197, January 25th, 1839.

We further remark, that the principle upon which the case 
of Carroll v. Safford, 3 How., 441, was decided, covers this 
case. Nor do we find any thing in the case of Bagnell v. 
Broderick, or of Wilcox v. Jackson, cited by the counsel for 
the plaintiff in error, or in any other case decided by this 
court, which conflicts with the decision it here gives.

We direct the decree of the court below to be affirmed.
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