
127 SUPREME COURT.

Brandon v. Loftus et al.

Gerard  C. Brandon , Plaintif f  in  error  v . Ralph  W. 
Loft us  and  Floyd  White head , Defe ndants .

Under the statutes of Mississippi, providing for the admission of the evidence 
of a notary public with regard to a protested note, directing the form of pro-
ceeding which the notary shall pursue, and providing further that justices 
of the peace may, in certain cases, perform the duties of notaries public, it 
was proper to read in evidence the original paper of the acting notary, 
although the record was made out at a time subsequent to that when the 
protest was actually made.1

This  case was brought up by writ of error from the Cir-
cuit Court of the United States for the Southern District of 
Mississippi.

It was an action brought by the indorsee against the in-
dorser of a promissory note, under the following circum-
stances.

On the 12th of December 1838, the following note was exe-
cuted :—

Fort  Adams , December 12th, 1838.
On the first day of January, A. d . 1841, we jointly and 

severally promise to pay Gerard C. Brandon, or order, the 
sum of two thousand six hundred and sixty-seven dollars, 
value received, without plea or offset, payable and negotiable 
at the Planters’ Bank of the State of Mississippi, at Natchez.

(Signed,) William  C. Colli ns ,
John  C. Collin s .

(Indorsed,) “ Gerard C. Brandon,” “ Loftus & Whitehead.”

*1281 *The note was passed by the indorser, Brandon, to 
J Loftus and Whitehead, who were citizens of Virginia.

It fell due upon the 4th of January, 1841, and was not paid. 
In February, 1841, Loftus and Whitehead brought a suit 
against Brandon, and the cause came on for trial in June, 
1842. Upon the trial, the plaintiffs offered in evidence the 
following paper, which was objected to by the defendant; but 
being admitted, the defendant took a bill of exceptions, 
which is the only one in the record, viz.:—

The plaintiff then, without any further proof, offered to 
read to the jury as evidence of the protest of said note, and 
to show notice, a certificate of James K. Cook, which was

1 Appl ied . Gravelle v. Minneapolis Cite d . Gravelle v. Minneapolis &c. 
&c. R’y Co., 3 McCrary, 386. Fol - R’y Co., 16 Fed. Rep., 436.
lowe d . Sims v. Hundley, 6 How., 6.
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contained in a loose, detached piece of paper, partly written 
and partly printed, which certificate is in the words and 
figures following, to wit:—

State  of  Miss iss ipp i, Adams County:
I, James K. Cook, justice of the peace and ex officio notary 

public in and for said county, residing in the city of Natchez, 
qualified according to law, do hereby certify that, on the 4th 
day of January, in the year 1841, I went to the Planters’ 
Bank of the State of Mississippi, in Natchez, and then and 
there presented for payment the original note, of which the 
following is a true copy, together with the indorsements 
on the back of said note:

Fort  Adams , December 12th, 1838.
On the first day of January, A. D. 1841, we jointly and 

severally promise to pay Gerard C Brandon, or order, the 
sum of two thousand six hundred and sixty-seven dollars, 
value received, without plea or offset, payable and negotiable 
at the Planters’ Bank of the State of Mississippi, at Natchez.

William  C. Colli ns , 
John  C. Collins .

(Indorsed,) “ Gerard C. Brandon,” “ Loftus & Whitehead.”
And I then and there demanded payment of the said note 

according to its tenor and effect, and was answered by the 
teller of the said bank that the said note would not be "paid, 
and that no funds were deposited in said bank for that pur-
pose ; and the said note was not paid by any person when 
payment thereof was demanded as aforesaid. Whereupon I 
protested said note for nonpayment, and notified the parties 
thereto of said demand, nonpayment, and protest, and that 
the holder of said note looked to them for payment thereof, 
which notices were given at the times, and addressed to and 
directed in the manner following, to wit:—To Gerard C. 
Brandon, at Fort Adams, Miss. To Gerard C. Brandon, at 
Pinckneyville, Miss. To Gerard C. Brandon, at Woodville, 
Miss. To W. C. and J. C. Collins, at Concordia, Louisiana.

All of which notices, directed to the parties respectively as 
aforesaid, were placed by me in the post-office at 
Natchez in time to go *out by the first mail of the day L 1 y 
next succeeding that on which said note was protested as 
aforesaid.

Which facts constitute, as herein set forth, a full and true 
record of all that was done by me in the premises.

In testimony whereof I have hereunto set my hand and 
[l . s .] affixed my official seal this 27th day of January, 1841.

James  K. Cook , J, P. Notary.
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State  of  Miss iss ipp i, Adams county:
Personally appeared before the undersigned justice of the 

peace for the county aforesaid, Janies K. Cook, a justice of 
the peace and ex officio notary public, whose name is signed 
to the foregoing, and made oath that the same is a true 
statement, in substance and in fact, of his official acts and 
doings altogether in relation to the premises.

James  K. Cook .
Sworn to and subscribed before me, this 27th day of Jan-

uary, 1841. M. Robetai lle , J. P.

To the admission of which as evidence to the jury the 
counsel of defendant objected, but the court overruled the 
objection, and permitted said certificate to go to the jury as 
evidence of its contents; to which decision of the court, in 
then and there admitting said certificate, and permitting it to 
be read in evidence, the counsel for the defendant excepted, 
and reserved his exception. He therefore prays that this his 
bill of exceptions may be signed, sealed, and made a part of the 
record; which is done accordingly. J. Mc Kinle y , [sea l .]

To review this decision of the Circuit Court, a writ of 
error brought the case up to this court.

It was argued by Mr. Mason (Attorney-General), for the 
plaintiff in error, and Mr. Robert J. Brent, for defendants.

Mr. Justice CATRON delivered the opinion of the court.
The only question in this case is, whether a notarial act of 

protest was properly admitted in evidence to fix an indorser 
on a negotiable note payable in bank.

The statute of Mississippi (H. & H. Dig., 609, § 33) pro-
vides, that in all cases where it may be necessary to have the 
testimony of a notary public in any suit touching a protested 
note, bill of exchange, or other instrument, the official act of 
such notary, certified under his hand and attested by his 
notarial seal, shall be deemed, held, and taken to be conclu-
sive evidence of the protest of such note, bill, or other writing 
on the day it purports to have been made; and the notary 
shall not be required to go beyond the limits of the county of 
his residence to give evidence of the facts. The foregoing 
provision declares the force and effect of the instrument. 
*1^01 *And then, the statute prescribes its form. When

J a notary shall protest an instrument, “ he shall make 
and certify on oath a full and true record of what shall have 
been done thereon by him in relation thereto, according to 
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the facts, by noting thereon whether demand for the sum of 
money mentioned in the same was made, of whom, and 
where ; when the requisite notice or notices were served, and 
on whom ; where the same were mailed, if such be the case, 
when mailed, to whom and where directed ; and every other 
fact in any manner touching the same shall be distinctly and 
plainly set forth in the notarial record ; and when so made 
out and certified, it shall have the same validity, force, and 
effect in all courts of record in that State, as if the notary 
were personally present and interrogated in court.”

Justices of the peace are authorized to perform the duties 
of notaries, in particular instances, by another statute of 
Mississippi ; and this notarial act was made by a justice of 
the peace.

The note on which the protest was founded was due the 
4th of January, 1841, payable and negotiable at the Planters’ 
Bank, at Natchez ; made by William C. and John C. Collins, 
to Gerard C. Brandon, and indorsed by him ; and who is the 
plaintiff in error, and was the defendant below. Three dupli-
cates of notice are stated to have been sent by mail to Bran-
don to different places. An objection was made in the 
Circuit Court to receiving the notarial act in evidence for 
any purpose, because it purports to be a record, original and 
of itself ; and not a copy of a record from the notary’s book ; 
which, it is insisted, it ought to be, and could only be.

After setting forth the facts of demand at the bank, and 
the answer of the teller, that the note would not be paid, 
because no funds had been deposited for such purpose, and 
that a formal protest for nonpayment had been made, and also 
the fact of forwarding the notices, the notary says,—“ Which 
facts constitute, as herein set forth, a full and true record of 
all that was done by me in the premises.” To this is affixed the 
notarial seal, signature, and affidavit of the notary. It was 
done on a separate paper, partly printed and partly written ; 
and offered in evidence as a record of the notarial act within 
the meaning of the statute above recited.

In our opinion, the legislation of Mississippi is distinct and 
certain ; it had reference to the usage of notaries public gen-
erally, when making protests and giving notices ; that usage 
we understand to be, for the notary to make the demand and 
give the notice, and after doing so, to write out the facts 
in his memorandum-book, or to preserve them otherwise ; and 
from these facts the record contemplated by the statutes 
is made up ; and so it was done in this instance, both in sub-
stance and form. To the paper having the official seal and 
affidavit of the notary attached, the legislature refers ; and 
not to any previous writing. 149
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*It is supposed the case of Fleming v. Fulton, 6 How. 
(Miss.), 473, gives a different construction to the statute. 
The objection to the record of protest there was, that it had 
not been made out and sworn to at the time the protest 
was made; and such is the fact in the case before us; but 
the court held that the record might well be made subse-
quently, and this for reasons, as we think, too obvious to 
require explanation. Nor do we understand either of the 
remarks made by the High Court of Errors and Appeals of 
Mississippi in any degree impugned by our construction of 
the statute. The judgment is therefore ordered to be affirmed 
with costs.

Hugh  A. Garland , Plainti ff  in  error , v . George  M. 
Davis , Defen dant .

This was an action on the case, brought by Davis against Garland, the former 
clerk of the House of Representatives. The declaration set out, by way of 
inducement, a contract between Davis and Franklin, the predecessor in 
office of Garland, and then charged upon Garland a wrongful and injurious 
neglect and refusal to furnish a copy of certain laws to Davis, as had been 
agreed by Franklin.1

The plea was “ non-assumpsit,” and the issue and verdict followed the plea. 
This court can notice a material and incurable defect in the pleadings and 

verdict as they are represented in the record to have existed in the court 
below, although such defect is not noticed in the bill of exceptions, nor 
suggested by the counsel in argument here.2

When a declaration sounds in tort and the plea is “ non-assumpsit,” such a 
plea would be bad, on demurrer. If not demurred to, and the case goes to 
trial (the issue and verdict following the plea), the defect is so material that 
it is not cured by verdict, under the statute of jeofails.3

1 Cite d . New Jersey Steam Nav. whole record is set forth in the bill of 
Co. v. Merchants’ Bank, 6 How. 430, exceptions; as the operation of the 
434. writ of error addresses itself to the

2 Cit ed . Suydam n . Williamson, record as an entirety, and not to any 
20 How., 433; Pomeroy v. Bank of separate portion of it as distinct from 
Indiana, IWall., 600; Bogers v. Bur- the residue; and when the cause is 
lington, 3 Id., 661; New Orleans B. removed into the appellate court, any 
B. n . Morgan, 10 Id., 261; Barth v. error apparent in any part of the 
Clise, 12 Id., 403; Insurance Co. v. record is within the revisory power of 
Piaggio, 16 Id., 386; Baltimore, &c. such tribunal. The rule is, that when- 
B. B. Co. v. Trustees, 1 Otto, 130; ever the error is apparent on the re-
Storm v. United States, 4 Id., 81. cord, it is open to revision, whether it 
S. P. Slocum v. Pomeroy, 6 Cranch, be made to appear by bill of excep- 
221. tions, or in any other manner.”

In Suydam v. Williamson, supra, 3 Where a trial has proceeded on the 
the court say: “It is a mistake to merits, the error not being pointed 
suppose that the writ of error ope- out below, judgment will not be re-
rates only on the bill of exceptions, versed, even though the form of 
Such is never the fact, unless the action was wholly misconceived, and
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