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A plaintiff has no right to direct a deputy-marshal to receive a certain descrip-
tion of money in satisfaction of an execution.1

But the deputy-marshal then acts as agent of the plaintiff, and not as agent of 
the marshal.

If, therefore, the plaintiff, when he does this, gives to the deputy-marshal 
other instructions, which are disobeyed, the marshal himself is not respon-
sible, but the plaintiff must look to the deputy.2

xIn Griffin v. Thompson, 2 How., 307; Rogers v. Dearmid, 1 N. H., 
244, it was held that the marshal had 506; Richardson v. Bartley, 2 B. 
no right to receive bank notes in dis- Mon. (Ky.), 328; Hill v. Pratt, 29 
charge of an execution, unless autho- Vt., 119; Patton v. Hammer, 28 Ala., 
rized to do so by the plaintiff. Ina 618; Walworth*v. Readsboro, 24 Vt., 
subsequent case it was held that if he 252; Gorham v. Gale, 7 Cow. (N. Y.), 
does receive bank-notes, and the 739; Godfrey n . Gibbons, 22 Wend., 
plaintiff sanctions it, either impliedly (N. Y.), 569; Stern’s Appeal, 64 Pa. 
or expressly, he is bound by it. Buck- St., 447; Rootv. Wagner, 30 N. Y., 18. 
hannan v. Tinnin, 2 How., 258. In 2If the execution-plaintiff, or his 
McFarland v. Gwin, 3 Id., 717, it was authorized agent or attorney, directs 
held that the marshal was not autho- the deputy officer not to do any thing 
rized to receive in discharge of an ex- after the levy of the writ until fur- 
ecution, anything but gold and silver, ther instruction, such deputy ceases 
unless the plaintiff authorized him to to represent his principal and becomes 
receive something else. The reason- the agent of the plaintiff. Michies v. 
ing of these cases proceeds upon the Hart, 1 Den. (N. Y.), 548. So any 
theory that the execution-plaintiff has instructions to the deputy authorizing 
full power to direct the execution offi- him to depart from the usual practice, 
cer in all matters pertaining to the makes him the agent of the plaintiff, 
enforcement of the writ, so long as he Gorham v. Gale, 6 Cow. (N. Y.), 467. 
does not transgress the law by his If the deputy refuses or fails to fol- 
instructions. Such is the general low the instructions, but acts in con- 
rule. Tucker v. Bradley, 15 Conn., formity with the law, his principal is 
15; In re Hampton, 2 Greene, (Iowa), bound for his acts. Sheldon v. Payne, 
137; Pierce v. Partridge, 3 Mete. 7 N. Y., 453; N. H. Savings Bank'9:•. 
(Mass.), 44; Fitts v. Johnson, 22 Ga., Varnum, 1 Mete, (Mass.), 34.
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1 SUPREME COURT.

Gwinn v. Buchanan, Hagan & Co.

This  case was brought up, by writ of error, from the Cir-
cuit Court of the United States for the District of Mississippi.

A judgment was obtained in that court, at May term, 1839, 
by the defendants in error against Ephraim Gwinn and James 
Ballance, for the sum of $2,679.88, with interest at the rate 
of eight per cent., from the 27th of May, 1839, until paid, 
and costs.

An execution was sued out upon this judgment on the 28th 
of June, 1839, and property of the defendants levied upon to 
the amount due on the execution, which property was suffered 
to remain in their possession, according to a law of that state, 
upon their executing a forthcoming bond with sufficient 
security. This bond was returned by William M. Gwinn, the 
marshal, at the next term (November term, 1839), ^for-
feited^ whereby the said bond, according to the laws of Mis-
sissippi, had the force and effect of a judgment against the 
defendants in the original judgment, and their securities in 
the said bond.

Upon this last mentioned judgment, another fi. fa. was 
issued on the 19th of December, 1839, returnable to the next 
term of the court, to be held on the first Monday of May, 
1840. This fi. fa. came to the hands of the marshal (the plain- 

tiff in error), and was placed by him in the hands of T.
-• M. Ferguson, one of his deputies, *to be executed. At 

the May term, the following return was made:—

“ Satisfied in full on the third day of April, 1840.
“W. M. Gwinn , Marshal, 

per T. M. Ferguson , D. Marshal.”

The money was thereupon demanded of the marshal by the 
attorney for the plaintiffs (who ate the present defendants in 
error), and upon this demand the marshal tendered to him 
the amount in the following funds:—A Treasury Note of the 
United States for one thousand dollars, and the balance in 
post notes of the Mississippi Union Bank, due in May and 
April, 1840, with fifteen per cent, added for exchange. These 
funds were refused by the plaintiffs’ attorney, who thereupon 
moved the court for a judgment against W. M. Gwinn, the 
marshal, for the amount due on the said execution, upon the 
ground that the money had been collected by the marshal and 
not paid over on demand.

It appeared, on the hearing of the motion, that the follow-
ing letter had been addressed by the plaintiffs’ attorney 
to Ferguson, the deputy-marshal, while the execution was in 
his hands«.
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Gwinn v. Buchanan, Hagan & Co.

March 23d, 1840.
“ Dear  Sir  :—In the case of Buchanan, Hagan Co., use 

of Wm. Holliday $ Co., v. Grwinn f Ballance, we are author-
ized to receive one thousand dollars in United States Treasury- 
Notes, and the balance in post of the Union Bank, maturing 
May and April, 1840, adding on the post notes fifteen per cent, 
for exchange. This was what Mr. Gwinn proposed to us, 
and the plaintiff directs us to accede to the proposition, pro-
vided the payment be made to us without delay, in order that 
the funds may be remitted before any further depreciation 
shall occur. You will please communicate this to the parties 
at the earliest moment.

“ Very respectfully,
“Your ob’t servants,

“Harriso n & Holt .”

It appeared, also, that the money had been collected by the 
deputy-marshal on the 3d of April, 1840, in the funds men-
tioned in the said letter, and tendered to the attorney at May 
term, 1840, when he made the demand above mentioned; that 
the deputy-marshal did not notify the plaintiffs, or their 
attorney, of the receipt of the money, and that no demand 
for it was made previous to the term at which the execution 
was returnable, before which time the bank-notes had sud-
denly and greatly depreciated; and that Gwinn, the marshal, 
knew nothing of the instructions given by the plaintiffs’ 
attorney, nor of the collection of the money, until the meet-
ing of the court.

Upon this evidence, the Circuit Court gave judg- 
ment against *William M. Gwinn, the marshal, for the 
amount of the debt, interest, and costs due upon the judg-
ment of the forthcoming bond. An exception was taken 
to this opinion of the court, and the present writ of error 
brought by the marshal upon this judgment against him.

The case was argued by the attorney-general, for the plain-
tiff in error. No counsel appeared for the defendants.

Mr. Chief Justice TANEY delivered the opinion of the 
court;

As a general principle, it is undoubtedly true, that the 
marshal is responsible for the acts of his deputy in the 
execution of process; and if the deputy had taken the funds 
mentioned in the testimony without any orders from the 
plaintiffs, or their attorney, and returned the execution satis-
fied the plaintiffs would not have been bound to accept these
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Brown v. Clarke.

funds in discharge of their judgment, and might have insisted 
on the full amount from the marshal in gold and silver.

But it is clear, that the plaintiffs had a right to accept 
in payment of their execution whatever they thought proper. 
The deputy-marshal was bound to obey their directions upon 
that subject; and neither the deputy nor the marshal can 
be held responsible to the plaintiffs for any loss they may sus-
tain by reason of an act done in pursuance of their own 
instructions.

But the plaintiffs seem to suppose that the authority given 
to the deputy was not pursued, and that the payment of 
the money to them without delay was a condition annexed to 
the authority, which had been disregarded by the deputy. 
But however this may be, as between him and the plaintiffs, 
the act or omission of the deputy in that respect cannot make 
the marshal himself liable. Gwinn knew nothing of the 
directions given by the plaintiffs’ attorney. So far as Fergu-
son was acting as deputy-marshal, he had no right to receive, 
in payment of the debt, any thing but gold and silver. He 
had no authority from the marshal to take any thing else. 
But when the plaintiffs interfered, and directed him to receive 
the funds above mentioned, he was, in receiving such funds, 
not acting under the authority of the marshal as his deputy, 
but as agent of the plaintiffs. And if, in executing the 
power they gave him, he disobeyed their instructions, they 
must look to him, and not to the marshal, who knew nothing 
of these instructions, had no concern with them, and who 
cannot, therefore, upon principles of law or equity, be held 
responsible for the manner in which they were executed.

The judgment of the Circuit Court must, therefore, be 
reversed, with costs.

—■" ■ — 1 ..... —-- 4^ • » ...... ....... ... *>

*4] James  Brown , Plainti ff  in  error , v . John  Clarke , 
Defe ndant .

By the law of Mississippi, a judgment is a lien upon personal as well as real 
estate from the time of its rendition.1

Where there has been a judgment, an execution levied upon personal prop-
erty, and a forthcoming bond, the property levied upon is released by the 
bond, and the lien of the judgment destroyed.

If, therefore, after this, another judgment be entered against the original de*

; .. 1Cxrja>. Buckingham v. McLean, 13 How., 167.
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