
ORDERS FROM APRIL 21 THROUGH 
JUNE 5, 1980

April  21, 1980

Appeals Dismissed
No. 78-5928. Walle r  v . United  Stat es . Appeal from 

Ct. App. D. C. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 389 A. 
2d 801.

No. 79-1339. Childs  v . Childs . Appeal from App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept., dismissed for want of jurisdic-
tion. Treating the papers whereon the appeal was taken as a 
petition for writ of certiorari, certiorari denied. Reported 
below: 69 App. Div. 2d 406, 419 N. Y. S. 2d 533.

No. 79-1145. Budget  Marketing , Inc ., et  al . v . Ken -
tucky . Appeal from Sup. Ct. Ky. dismissed for want of 
substantial federal question. Mr . Justi ce  Stewart  would 
note probable jurisdiction and set case for oral argument. 
Reported below: 587 S. W. 2d 245. •

No. 70-1341. Bowm an  v . Maine  State  Empl oyees  Ap-
peals  Board  et  al . Appeal from Sup. Jud. Ct. Me. dis-
missed for want of substantial federal question. Reported 
below: 408 A. 2d 688.

No. 79-5946. Parki ns  et  al . v . Illinois . Appeal from 
Sup. Ct. Ill. dismissed for want of substantial federal question. 
Reported below: 77 Ill. 2d 253, 396 N. E. 2d 22.

No. 79-6094. Cruz  v . New  York . Appeal from Ct. App. 
N. Y. dismissed for want of substantial federal question. Re-
ported below: 48 N. Y. 2d 419, 399 N. E. 2d 513.
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No. 79-6160. Jackson  v . Wisconsin . Appeal from Ct. 
App. Wis. dismissed for want of substantial federal question. 
Reported below: 92 Wis. 2d 905, 287 N. W. 2d 853.

No. 79-6174. Higgins  v . Mis so uri . Appeal from Sup. 
Ct. Mo. dismissed for want of substantial federal question. 
Reported below: 592 S. W. 2d 151.

No. 79-6050. Cross  v . Church  et  al . Appeal from Small 
Claims Court, San Mateo County, Cal., dismissed for want of 
jurisdiction.

No. 79-6152. Hayes  v . Nalie y Bank  of  Nevada ; and 
Hayes  v . Glads tone  et  al . Appeal from Sup. Ct. Nev. dis-
missed for want of properly presented federal question.

Vacated and Remanded on Appeal
No. 78-5422. Gonzalez  v . New  York . Appeal from App. 

Div., Sup. Ct. N. Y., 2d Jud. Dept. Judgment vacated and 
case remanded for further consideration in light of Payton v. 
New York, 445 U. S. 573 (1980). Reported below: 63 App. 
Div. 2d 686, 404 N. Y. S. 2d 933.

Certiorari Granted—Vacated and Remanded
No. 77-6769. Brown  v . Florida . Dist. Ct. App. Fla., 1st 

Dist. Motion of petitioner for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of Payton v. New 
York, 445 U. S. 573 (1980).

No. 78-5403. Busch  v . Florida . Dist. Ct. App. Fla., 1st 
Dist. Motion of petitioner for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of Payton v. New 
York, 445 IT. S. 573 (1980). Reported below: 355 So. 2d 488.
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No. 78-5471. Pynes  v . United  States . Ct. App. D. C. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Whalen v. United States, 
445 U. S. 684 (1980). Reported below: 385 A. 2d 772.

No. 78-6276. Vidal  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Motion of petitioner for leave to pro-
ceed in forma pauperis and certiorari granted. Judgment 
vacated and case remanded for further consideration in light 
of Pay ton v. New York, 445 U. S. 573 (1980). Reported 
below: 61 App. Div. 2d 825, 402 N. Y. S. 2d 61.

No. 78-6839. Gordon  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Motion of petitioner for leave to proceed 
in forma pauperis and certiorari granted. Judgment vacated 
and case remanded for further consideration in light of Pay-
ton v. New York, 445 U. S. 573 (1980). Reported below: 67 
App. Div. 2d 931, 413 N. Y. S. 2d 29.

No. 79-326. United  States  v . Dunca n  et  al . Ct. Cl. 
Certiorari granted, judgment vacated, and case remanded for 
further consideration in light of United States v. Mitchell, 
445 U. S. 535 (1980). Reported below: 220 Ct. Cl. 1, 597 
F. 2d 1337.

No. 79-620. Sala  v . County  of  Suff olk . C. A. 2d Cir. 
Certiorari granted, judgment vacated, and case remanded for 
further consideration in light of Owen v. City of Independ-
ence, 445 U. S. 622 (1980). Reported below: 604 F. 2d 207.

No. 79-711. Alabama  v . Davis . C. A. 5th Cir. Cer-
tiorari granted, judgment of the Court of Appeals vacated, 
and that court is directed to remand the case to the United 
States District Court for the Northern District of Alabama 
with instructions to vacate the order denying the petition for 
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a writ of habeas corpus. See United States v. Munsingwear, 
340 U. S. 36 (1950). Reported below: 596 F. 2d 1214.

Mr . Just ice  Stevens , dissenting.
In United States v. Munsingwear, 340 U. S. 36, 39, the 

Court stated that
“[t]he established practice of the Court in dealing with a 
civil case from a court in the federal system which has 
become moot while on its way here or pending our deci-
sion on the merits is to reverse or vacate the judgment 
below and remand with a direction to dismiss.”

But that need not be done in this case, first, because re-
spondent Davis’ petition for a writ of habeas corpus has 
already been dismissed by the District Court on motion by 
Davis after the State’s petition for a writ of certiorari had 
been filed. See Supplement to Pet. for Cert. 6. And sec-
ond, it should be noted that the judgment of the Court of 
Appeals did not order that Davis be released from custody, 
but merely held that his attorneys had failed to discharge 
their duty to their client, and therefore reversed and re-
manded the case for an evidentiary hearing to determine 
whether that failure had prejudiced him. 596 F. 2d 1214,1223 
(CA5 1979). If such a hearing should one day be held in 
accordance with the opinion of the Court of Appeals, and 
should Davis ultimately succeed in getting his conviction 
vacated, there will still be an opportunity for this Court to 
review any decision on the merits. In the meantime, it is 
difficult to see what harm would flow to the State if we were 
simply to let the judgment of the Court of Appeals stand. 
There is no realistic possibility that the judgment could 
“spaw[n] any legal consequences.” United States v. Mun-
singwear, supra, at 41. Thus, there is no particular justifica-
tion for this Court’s intervention.

Accordingly, I would simply deny the petition for a writ of 
certiorari.
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No. 79-1178. Faymor  Devel opme nt  Co ., Inc . v . King  
et  al . C. A. 2d dr. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of Stryck- 
er’s Bay Neighborhood Council v. Karlen, 444 U. S. 223 (1980). 
Mr . Just ice  Blackmun  and Mr . Justice  Stevens  dissent. 
Reported below: 614 F. 2d 1288.

No. 70-1312. Pennsy lvania  v . Hende rson . Super. Ct. 
Pa. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and 
case remanded for further consideration in light of Fare v. 
Michael C., 442 U. S. 707 (1979). Mr . Justi ce  Brennan  
and Mr . Just ice  Stevens  dissent. Reported below: 266 Pa. 
Super. 519,405 A. 2d 940.

No 79-1329. Direct or , Off ice  of  Workers ’ Compe nsa -
tion  Programs , U. S. Departme nt  of  Labor  v . Walter  
Tantzen , Inc ., et  al . C. A. 2d Cir. Certiorari granted, 
judgment'vacated, and case remanded for further considera-
tion in light of P. C. Pfeiffer Co. v. Ford, 444 IL S. 69 (1979). 
Reported below: 601 F. 2d 670.

No. 79-5438. Gayle , aka  Waiters  v . New  York . App. 
Div., Sup. Ct. N. Y., 3d Jud. Dept. Motion of petitioner for 
leave to proceed in forma pauperis and certiorari granted. 
Judgment vacated and case remanded for further considera-
tion in light of Pay ton n . New York, 445 U. S. 573 (1980). 
Reported below: 70 App. Div. 2d 788, 416 N. Y. S. 2d 158.

No. 79-5853. Dunagan  v . Illinois . App. Ct. Ill., 1st 
Dist. Motion of petitioner for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of Payton v. New 
York, 445 U. S. 573 (1980). Reported below: 71 Ill. App. 3d 
972, 389 N. E. 2d 1261.
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Miscellaneous Orders
No. A-833. Holliday  et  al . v . Hauptman , Trustee . 

C. A. 2d Cir. Application for stay, addressed to Mr . Justice  
White  and referred to the Court, denied.

No. D-152. In  re  Dis barm ent  of  Wate rs . Disbarment 
entered. [For earlier order herein, see 439 U. S. 1042.]

No. D-157. In  re  Disbarment  of  Mitchel l . Disbar-
ment entered. [For earlier order herein, see 440 U. S. 933.]

No. D-176. In  re  Dis barm ent  of  Pravda . Disbarment 
entered. [For earlier order herein, see 444 U. S. 895.]

No. D-179. In  re  Dis barm ent  of  Kyle . Disbarment 
entered. [For earlier order herein, see 444 U. S. 912.]

No. D-185. In  re  Disbarment  of  Mitchel l . It is or-
dered that Freeman D. Mitchell, of Atlanta, Ga., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. 9, Orig. Unite d  State s  v . Louis iana  et  al . Motion 
of the Special Master, Walter P. Armstrong, Jr., for allow-
ance of additional compensation and reimbursement of ex-
penses, as set forth in the motion, granted, and it is ordered 
that such costs be borne equally by the United States and 
Louisiana. The Court defers action at this time on the 
Special Master’s suggestion for discharge with respect to the 
reference of October 20, 1975 [423 U. S. 909]. Mr . Just ice  
Marsh all  took no part in the consideration or decision of 
this motion. [For earlier order herein, see, e. g., 445 U. S. 
923.]

No. 78-1881. Carpe nters  Pens ion  Trus t  Fund  for  
Northern  Calif ornia  v . Campa  et  al ., 444 U. S. 1028. Mo-
tion of appellees for attorney’s fees denied.
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No. 79-602. Agins  et  ux . v . City  of  Tiburon . Sup. Ct. 
Cal. [Probable jurisdiction noted, 444 U. S. 1011.] Motion 
of New Jersey for leave to file a brief as amicus curiae denied.

No. 79-952. Thomas  v . Review  Board  of  the  Indiana  
Employm ent  Security  Divis ion  et  al . Sup. Ct. Ind. 
[Certiorari granted, 444 U. S. 1070.] Motions of Jewish 
Peace Fellowship et al., American Jewish Congress, Ameri-
can Civil Liberties Union, and Americans United for Separa-
tion of Church .and State Fund, Inc., for leave to file briefs 
as amid curiae granted.

No. 79-1268. Harris , Secretar y  of  Health , Education , 
and  Welf are  v . Mc Rae  et  al . D. C. E. D. N. Y. [Prob-
able jurisdiction noted, 444 U. S. 1069.] Motion for recon-
sideration of motion for appointment of Alan Ernest as 
counsel for children unborn and born alive denied.

Probable Jurisdiction Noted
No. 79-1260. Chandler  et  al . v . Florida . Appeal from 

Sup. Ct. Fla. Probable jurisdiction noted. Reported below: 
376 So. 2d 1157.

Certiorari Granted
No. 79-814. Delta  Air  Lines , Inc . v . August . C. A. 7th 

Cir. Certiorari granted. Reported below: 600 F. 2d 699.

Certiorari Denied. (See also Nos. 78-5928 and 79-1339, 
supra.)

No. 78-6098. Gaultney  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 581 F. 2d 1137.

No. 78-6834. Jones  v . Iowa . Sup. Ct. Iowa. Certiorari 
denied. Reported below: 274 N. W. 2d 273.

No. 79-261. Barnes  et  al . v . Unite d  Stat es . C. A. 2d 
Cir. Certiorari denied. Reported below: 604 F. 2d 121.
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No. 79-851. Clause r  v . Illinois . App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 73 Ill. App. 3d 145, 391 
N. E. 2d 793.

No. 79-1123. Neville  v . Cavanaugh , State ’s  Attor ney , 
et  al . C. A. 7th Cir. Certiorari denied. Reported below: 
611 F. 2d 673.

No. 79-1130. Thevis  et  al . v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 614 F. 2d 1293.

No. 79-1139. City  of  New  York  et  al . v . De Piet ro . 
C. A. 2d Cir. Certiorari denied. Reported below: 607 F. 2d 
995.

No. 79-1148. Sparks  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied.

No. 79-1183. Sima  Products  Corp , et  al . v . Mc Lucas , 
Adminis trator , Federal  Aviatio n  Adminis trati on . C. A. 
7th Cir. Certiorari denied. Reported below: 612 F. 2d 309.

No. 79-1188. Clement e  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 608 F. 2d 76.

No. 79-1202. Parker  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 607 F. 2d 1008.

No. 79-1204. Nolich uckey  Sand  Co ., Inc . v . Marsh all , 
Secretar y  of  Labor . C. A. 6th Cir. Certiorari denied. Re-
ported below: 606 F. 2d 693.

No. 79-1205. Wireman  v . Discip lina ry  Commiss ion . 
Sup. Ct. Ind. Certiorari denied.

No. 79-1220. Garcia  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 622 F. 2d 576.

No. 79-1229. Klaube r  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 611F. 2d 512.
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No. 79-1230. Coats  v . Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 611 F. 2d 37.

No. 79-1277. Trepel  Petro leum  Corp . v . Cleve Rock  
Energy  Corp . C. A. 10th Cir. Certiorari denied. Re-
ported below: 609 F. 2d 1358.

No. 79-1327. Norm an  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 588 S. W. 2d 340.

No. 79-1328. Borough  of  Doylestown  v . Bradshaw  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
612 F. 2d 135.

No. 79-1330. Clifford , Commiss ioner , Depa rtme nt  of  
Healt h  of  Niagara  County , New  York  v . Susan  B. et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 610 F. 2d 
807.

No. 79-1335. Abrams , Attor ney  General  of  New  York  
v. Salla  et  al . Ct. App. N. Y. Certiorari denied. Re-
ported below: 48 N. Y. 2d 514, 399 N. E. 2d 909.

No. 79-1337. Sindona  v. Tisch  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 610 F. 2d 807.

No. 79-1338. Shuffm an , Executrix  v . Hartfor d Tex -
tile  Corp , et  al . C. A. 2d Cir. Certiorari denied.

No. 79-1347. Spenc er  v . Greyhound  Lines , Inc ., et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 609 F. 
2d 510.

No. 79-1353. Robert  Bosch  Gmb H v . Papendi ck . Sup. 
Ct. Del. Certiorari denied. Reported below: 410 A. 2d 148.

No. 79-1358. Slone  v . Blockso m & Co. C. A. 4th Cir. 
Certiorari denied. Reported below: 599 F. 2d 1046.
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No. 79-1437. Gust  et  al . v . Commi ss ioner  of  Taxation  
and  Fina nce  et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 614 F. 2d 1287 and 1291.

No. 79-1480. Mc Guire  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 608 F. 2d 1028.

No. 79-1484. Saitta  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 612 F. 2d 205.

No. 79-1488. Hernandez  et  al . v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 607 F. 2d 1145.

No. 79-1500. Teicher  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 614 F. 2d 1293.

No. 79-1503. Rodriq uez -Martinez  et  al . v . Unite d  
States . C. A. 1st Cir. Certiorari denied. Reported below: 
618 F. 2d 92.

No. 79-5477. Jordan  v . Calif ornia . Ct. App. Cal., 3d 
App. Dist. Certiorari denied.

No. 79-5808. Mitche ll  v . Estel le , Correct ions  Dire c -
tor . C. A. 5th dr. Certiorari denied. Reported below: 
603 F. 2d 858.

No. 79-5876. Searles  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 612 F. 2d 575.

No. 79-5957. Almon  v . Georgi a . Ct. App. Ga. Cer-
tiorari denied. Reported below: 151 Ga. App. 863, 261 S. E. 
2d 772.

No. 79-5988. Sparr ow  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 79-5991. Roysdon  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 612 F. 2d 582.
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No. 79-6043. Kibert  v . Blankenshi p, Correctional  Su -
perin tendent . C. A. 4th Cir. Certiorari denied. Reported 
below: 611 F. 2d 520.

No. 79-6045. Johnso n  v . Unite d  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 610 F. 2d 194.

No. 79-6057. Gray  v , Unite d States . C. A. 7th Cir. 
Certiorari denied. Reported below: 611 F. 2d 194.

No. 79-6082. Thomp son  v . Unit ed  Stat es . C. A. D. C. 
Cir. Certiorari denied. Reported below: 198 U. S. App. 
D. C. 92, 612 F. 2d 587.

No. 79-6146. Dougla s , aka  Johnso n v . Maryland . 
C. A. 4th Cir. Certiorari denied. Reported below: 610 F. 
2d 810.

No. 79-6147. Smith  v . Colli ns , Warden , et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 618 F. 2d 104.

No. 79-6155. Austin  v . Axiz onk . Sup. Ct. Ariz. Cer-
tiorari denied. Reported below: 124 Ariz. 231, 603 P. 2d 502.

No. 79-6158. Boykin  v . North  Caroli na . Sup. Ct. N. C. 
Certiorari denied. Reported below: 298 N. C. 687, 259 S. E. 
2d 883.

No. 79-6159. Martin  v . Blackbur n , Warden , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 606 F. 
2d 92.

No. 79-6161. Hohensee  v . South ard  et  al . Sup. Ct. Pa. 
Certiorari denied.

No. 79-6164. Dunca n v . Texas . Ct. Crim. App. Tex. 
Certiorari denied.

No. 79-6166. Thomas  v . Michi gan . Sup. Ct. Mich. 
Certiorari denied. Reported below: 406 Mich. 971.
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No. 79-6178. Boalbey  v . Kindred . Sup. Ct. Ill. Cer-
tiorari denied. Reported below: See 73 Ill. App. 3d 37, 391 
N. E. 2d 236.

No. 79-6183. Coope r  v . City  of  Commer ce  City , Colo -
rado . Sup. Ct. Colo. Certiorari denied. Reported below: 
198 Colo. 553,609 P. 2d 106.

No. 79-6214. Gist  et  al . v . James  H. Thom ps on  & Son  
Funer al  Home . Ct. App. Ohio, Hamilton County. Cer-
tiorari denied.

No. 79-6225. Tarkows ki  v . Chadwell , Kays er , Ruggles , 
Mc Gee  & Hasti ngs  et  al . App. Ct. Ill., 2d Dist. Certiorari 
denied.

No. 79-6296. Mille r  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 603 F. 2d 535.

No. 79-6299. Kail  v . Unite d State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 612 F. 2d 443.

No. 79-6302. Mallett  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 614 F. 2d 778.

No. 79-6308. Hach  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1203.

No. 79-6312. Couch  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 616 F. 2d 954.

No. 78-1697. Pennsylvania  v . Williams . Sup. Ct. Pa. 
Motion of respondent for leave to proceed in jorma pauperis 
granted. Certiorari denied. Reported below: 483 Pa. 293, 
396 A. 2d 1177.

No. 79-1096. Pearson  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Mr . Justi ce  Brennan  would grant cer-
tiorari. Reported below: 587 S. W. 2d 393.
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No. 79-593. Blum , Commis sio ner  of  New  York  State  
Departme nt  of  Social  Servic es  v . Holley  et  al .; and

No. 79-594. Russo, Commis sio ner  of  Monroe  County  
Departme nt  of  Social  Servic es  v . Holle y  et  al . C. A. 2d 
Cir. Motions of respondent Holley for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported below: 
605 F. 2d 638.

No. 79-1331. Departme nt  of  Safety  of  New  Hampshir e  
et  al . v. Carlson . C. A. 1st Cir. Certiorari denied. Mr . 
Justi ce  Blackmun  would grant certiorari. Reported below: 
609 F. 2d 1024.

No. 79-1332. Goodm an  et  al . v . Mc Donnel l  Douglas  
Corp . C. A. 8th Cir. Motion of petitioners for leave to 
proceed as veterans granted. Certiorari denied. Reported 
below: 606 F. 2d 800.

No. 79-6148. Rutledge  v . Florida . Sup. Ct. Fla.;
No. 79-6175. Holme s v . Florida . Sup. Ct. Fla.; and
No. 79-6241. Dobbs  v . Georgia . Sup. Ct. Ga. Certio-

rari denied. Reported below: No. 79-6148, 374 So. 2d 975; 
No. 79-6175, 374 So. 2d 944; No. 79-6241, 245 Ga. 208, 264 
S. E. 2d 18.

Mr . Justi ce  Brennan  and Mr . Justice  Marsh all , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

Rehearing Denied
No. 78-1453. Unit ed  Stat es  et  al . v . Euge , 444 U. S. 

707;
No. 79-5663. Willi ams  v . Virgi nia , 445 U. S. 917; and
No. 79-6075. Conra d  v . Greene , U. S. Distr ict  Judge , 

et  al ., 445 U. S. 921. Petitions for rehearing denied.
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Apri l  25, 1980

Miscellaneous Order
No. A-904. Worldwide  Church  of  God , Inc ., et  al . v . 

Superior  Court  for  the  County  of  Los  Angeles  (Calif or -
nia , Real  Party  in  Interes t ). Application for stay of judg-
ment of the Superior Court of the State of California for the 
County of Los Angeles, entered December 31, 1979, presented 
to Mr . Chief  Justi ce  Burger , and by him referred to the 
Court, denied. Mr . Justice  Stewar t  took no part in the 
consideration or decision of this application.

Apri l  28, 1980
Appeal Dismissed

No. 79-6015. Roberts on  v . Texas . Appeal from Ct. 
Crim. App. Tex. dismissed for want of substantial federal 
question. Reported below: 586 S. W. 2d 877.

Certiorari Granted—Vacated and Remanded
No. 79-1044. Bush  v . Lucas . C. A. 5th Cir. Certiorari 

granted, judgment vacated, and case remanded for further 
consideration in light of Carlson v. Green, ante, p. 14. Re-
ported below: 598 F. 2d 958.

Miscellaneous Orders
No. A-844. Walton  v . Unit ed  States . Application for 

bail, addressed to Mr ..Justice  Stevens  and referred to the 
Court, denied.

No. A-863. Green  v . Bartholo mew  et  al . C. A. 2d Cir. 
Application for stay of mandate, addressed to Mr . Justice  
Stewart  and referred to the Court, denied.

No. A-892. Marcel lo  v . Unite d  States . Application for 
bail, addressed to Mr . Justice  Brennan  and referred to the 
Court, denied.
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No. D-186. In  re  Disbarment  of  Cooper . It is ordered 
that David B. Cooper, of Bellaire, Ohio, be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this 
Court.

No. D-187. In  re  Disbarment  of  Wolk . It is ordered 
that Leon S. Wolk, of Woodcliff Lake, N. J., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-188. In  re  Dis barment  of  Kesler . It is ordered 
that John A. Kesler, of Terre Haute, Ind., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-189. In  re  Disbarment  of  Mann . It is ordered 
that Robert G. Mann, of Indianapolis, Ind., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-190. In  re  Disbarment  of  Fusci ello . It is or-
dered that John P. Fusciello, of Colts Neck, N. J., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. 78-1577. Sears , Roebuc k  & Co. v. County  of  Los 
Angeles  et  al . Ct. App. Cal., 2d App. Dist. [Certiorari 
granted, 444 U. S. 823.] Case restored to calendar for rear-
gument. Mr . Justi ce  Stew art  took no part in the consid-
eration or decision of this order.
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No. 79-45. Lewis , Compt roller  of  Florida  v . BT In -
vestment  Managers , Inc ., et  al . D. C. N. D. Fla. [Prob-
able jurisdiction noted, 444 U. S. 822.] Motion of appellees 
for leave to file a supplemental brief after argument granted.

No. 79-770. Environmental  Protectio n Agency  v . 
Nation al  Crushe d  Stone  Assn , et  al . ; and Costle , Admin -
ist rator , Environmental  Protection  Agency  v . Consoli -
dation  Coal  Co . et  al . C. A. 4th Cir. [Certiorari granted, 
444 U. S. 1069.] Motion of the Solicitor General to dispense 
with printing appendix granted.

No. 79-870. United  Stat es  Railro ad  Retire men t  Board  
v. Fritz . D. C. S. D. Ind. [Probable jurisdiction noted, 444 
U. S. 1069.] Motion of the Solicitor General to dispense 
with printing appendix granted.

No. A-887 (79-1637). J. P. Stevens  & Co., Inc . v . Na -
tional  Labor  Relat ions  Board  et  al . Application for stay 
of judgment of the United States Court of Appeals for the 
Fourth Circuit, presented to Mr . Chief  Justi ce  Burger , 
and by him referred to the Court, denied.

No. 79-5515. Brown  v . Mitchel l , Penite ntiary  Super -
inten dent . C. A. 4th Cir. Motion to schedule the petition 
for writ of certiorari for consideration denied.

No. 79-5780. Weaver  v . Graham , Governor  of  Florida . 
Sup. Ct. Fla. [Certiorari granted, 445 U. S. 927.] Motion 
of petitioner for appointment of counsel granted, and it is 
ordered that Thomas C. MacDonald, Jr., Esquire, of Tampa, 
Fla., be appointed to serve as counsel for petitioner in this 
case.

No. 79-1397. Interna tional  Busi nes s  Machines  Corp . 
v. Greyhound  Comp uter  Corp . Motion for leave to file a 
petition for writ of certiorari denied. Mr . Justice  Blackmun  
and Mr . Justice  Stevens  took no part in the consideration 
or decision of this motion.
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Probable Jurisdiction Noted
No. 79-1388. Kirchberg  v . Feens tra  et  al . Appeal from 

C. A. 5th Cir. Motion of appellee Feenstra for leave to pro-
ceed in forma pauperis granted. Probable jurisdiction noted. 
Reported below: 609 F. 2d 727.

Certiorari Granted
No. 79-700. Walter  Flei sher  Co ., Inc . v . County  of  

Los Angele s  et  al . Ct. App. Cal., 2d App. Dist. Certiorari 
granted.

No. 79-1266. Steadma n v . Securities  and  Exchan ge  
Commis si on . C. A. 5th Cir. Certiorari granted. Reported 
below: 603 F. 2d 1126.

Certiorari Denied
No. 79-390. City  of  Annis ton , Alabam a , et  al . v . Scott  

et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
597 F. 2d 897.

No. 79-915. Dominguez  v . Beame , Mayor  of  New  York  
City , et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 603F. 2d 337.

No. 79-1141. Mora  v . Florida . Dist. Ct. App. Fla., 1st 
Dist. Certiorari denied. Reported below: 368 So. 2d 1377.

No. 79-1179. Balist rie ri  v . United  State s . C. A. 7th 
Cir. Certiorari denied. Reported below: 606 F. 2d 216.

No. 79-1195. Penrod  v . United  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 609 F. 2d 1092.

No. 79-1263. Jahoda  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 618 F. 2d 109.

No. 79-1269. Internal  Revenue  Service  v . Long  et  vir . 
C. A. 9th Cir. Certiorari denied. Reported below: 596 F. 2d 
362.
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No. 79-1309. Seibert  v . Bapt ist , Distr ict  Directo r  of  
Internal  Revenue , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 594 F. 2d 423 and 599 F. 2d 743.

No. 79-1313. Ward  v . Commis sio ner  of  Internal  Reve -
nue . C. A. 5th Cir. Certiorari denied. Reported below: 
608 F. 2d 599.

No. 79-1349. Sabat er  v . Kansas . Ct. App. Kan. Cer-
tiorari denied. Reported below: 3 Kan. App. 2d 692, 601 P. 
2d 11.

No. 79-1350. Rubin  et  al . v . U. N. Industri es , Inc ., 
et  al . C. A. 7th Cir. Certiorari denied. Reported below: 
610 F. 2d 820.

No. 79-1355. Greenber g , Administratr ix  v . Commis -
sione r  of  Internal  Revenue . C. A. 2d Cir. Certiorari 
denied. Reported below: 613 F. 2d 1213.

No. 79-1357. American  Oil  Co . v . Arnott . C. A. 8th 
Cir. Certiorari denied. Reported below: 609 F. 2d 873.

No. 79-1366. St . Paul  Mercur y  Insurance  Co . et  al . v . 
East  West  Towing , Inc ., et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 608 F. 2d 160.

No. 79-1367. Cole  v . Louisi ana . 22d Jud. Dist. Ct. La., 
St. Tammany Parish. Certiorari denied.

No. 79-1368. Mollura  v . Mille r  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 609 F. 2d 381.

No. 79-1369. American  Marine  Corp , et  al . v . High -
lands  Insurance  Co . C. A. 5th Cir. Certiorari denied. 
Reported below: 607 F. 2d 1101.

No. 79-1370. Fetner  v . Federal  Land  Bank  of  Balti -
more . Super. Ct. Pa. Certiorari denied. Reported below: 
269 Pa. Super. 455,410 A. 2d 344.
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No. 79/-1371. Foste r , dba  Sno -White  Drive  In , Inc ., 
et  al . v. Lawrence  T. Lasag na , Inc . C. A. 9th Cir. Cer- 
torari denied. Reported below: 609 F. 2d 392.

No. 79-1372. Aldens , Inc . v . Miller , Attorney  Gen -
eral  of  Iowa . C. A. 8th Cir. Certiorari denied. Reported 
below: 610 F. 2d 538.

No. 79-1378. Rosario  et  al . v . Amalgamated  Ladies ’ Gar -
ment  Cutters ’ Union , Local  10, I.L.G.W.U., et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 605 F. 2d 1228.

No. 79-1452. Billin gs ley  et  ux . v . Laws on , Substi tute  
Truste e , et  al . Ct. Sp. App. Md. Certiorari denied. Re-
ported below: 43 Md. App. 713, 406 A. 2d 946.

No. 79-1468. Seyfarth  v . Lovret . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 79-1504. Labus  et  al . v . United  States ; and
No. 79-1516. Brien  v . Unit ed  Stat es . C. A. 1st Cir. 

Certiorari denied. Reported below: 617 F. 2d 299.

No. 79-1507. Basey  v . Unite d  States ; and
No. 79-1526. Rams ey  v . Unite d  Stat es . C. A. 9th Cir.

Certiorari denied. Reported below: 613 F. 2d 198.

No. 79-1521. Breger  v . Unite d  Stat es . C. A. 2d Cir.
Certiorari denied. Reported below: 616 F. 2d 634.

No. 79-1529. Amen  v . United  Stat es . C. A. 2d Cir.
Certiorari denied. Reported below: 622 F. 2d 576.

No. 79-5703. Bryant  v . United  States . C. A. 4th Cir.
Certiorari denied. Reported below: 612 F. 2d 799.

No. 79-5858. Walls  v . Illinois . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 71 Ill. App. 3d 68, 389 
N. E. 2d 6.
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No. 79-5886. Bryant  v . Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 612 F. 2d 806.

No. 79-5958. Smith  v . Tennessee . Sup. Ct. Tenn. Cer-
tiorari denied. Reported below: 587 S. W. 2d 659.

No. 79-5966. Hunt  v . Marshall , Correcti onal  Superi n -
tendent . C. A. 6th Cir. Certiorari denied. Reported be-
low: 611 F. 2d 372.

No. 79-5974. Proctor  v . Georgia . Ct. App. Ga. Cer-
tiorari denied. Reported below: 152 Ga. App. 11, 262 S. E. 2d 
170.

No. 79-5992. White  v . Wyrick , Warden , et  al . C. A. 
8th Cir. Certiorari denied.

No. 79-5993. Fair ris  v . Estel le , Correc tions  Direct or . 
C. A. 5th Cir. Certiorari denied.

No. 79-5998. Woods  v . Unite d  States  ; and
No. 79-6041. Underwoo d  v . Unite d  States . C. A. 6th 

Cir. Certiorari denied. Reported below: 613 F. 2d 629.

No. 79-5999. Ande rs on  v . Oregon . Ct. App. Ore. Cer-
tiorari denied. Reported below: 42 Ore. App. 29, 599 P. 2d 
1225.

No. 79-6021. Roldan  v . Government  of  the  Virgi n  Is -
land s . C. A. 3d Cir. Certiorari denied. Reported below: 
612 F. 2d 775.

No. 79-6026. Justi ce  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1363.

No. 79-6039. Scott  v . Washi ngton . Sup. Ct. Wash. 
Certiorari denied. Reported below: 93 Wash. 2d 7, 604 P. 
2d 943.
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No. 79-6139. Taylor  v . Economo pou los  et  al . Ct. App. 
D. C. Certiorari denied. Reported below: 407 A. 2d 585.

No. 79-6181. Wilson  v . Maryla nd . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 44 Md. App. 1, 408 A. 
2d 102.

No. 79-6184. Jackson  v . Tenness ee . Ct. Crim. App. 
Tenn. Certiorari denied.

No. 79-6198. Harris  v . Barber , Judge . Sup. Ct. Ore. 
Certiorari denied.

No. 79-6201. Carvey  v . Le Fevre , Correctional  Supe rin -
tendent , et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 611 F. 2d 19.

No. 79-6202. Town es  v . Mitchel l , Penit enti ary  Su -
perin tendent . C. A. 4th Cir. Certiorari denied.

No. 79-6205. Speed  v . Maryla nd . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 612 F. 2d 1310.

No. 79-6206. Kicka sola  v . Jim Wallace  Oil  Co ., Inc ., 
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
608 F. 2d 1371.

No. 79-6210. Chambers  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 42 Md. App. 756.

No. 79-6212. Jones  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 591 S. W. 2d 542.

No. 79-6222. Hereford  v . Ajemia n . Ct. App. D. C. 
Certiorari denied.

No. 79-6223. Willi ams  v . Iowa . Sup. Ct. Iowa. Cer-
tiorari denied. Reported below: 285 N. W. 2d 248.
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No. 79-6230. Schmans ki  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 622 F. 2d 575.

No. 79-6239. Wright  et  al . v . Valley  Center  Munici -
pal  Water  Distr ict . Ct. App. Cal., 4th App. Dist. Cer-
tiorari denied.

No. 79-6251. Podrazik  et  al . v . Blum , Commis sio ner , 
New  York  State  Departme nt  of  Social  Servic es , et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 622 F. 2d 
575.

No. 79-6284. Warren  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 603 F. 2d 859.

No. 79-6311. Rodes  v . Brown , Judge . Sup. Ct. Ark. 
Certiorari denied.

No. 79-6316. Brisco  v . Unit ed  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 615 F. 2d 1354.

No. 79-6320. Goodm an  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 618 F. 2d 117.

No. 79-6326. Warren  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 606 F. 2d 320.

No. 79-6335. Francis co  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 614 F. 2d 617.

No. 79-6336. Wil li ams on  v . United  Stat es . C. A. 4th 
dr. Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-6352. Palumbo  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 608 F. 2d 529.

No. 79-6355. Venable  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 614 F. 2d 292.
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No. 79-6361. Collom  v. Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 614 F. 2d 624.

No. 78-671. Delaw are  State  Board  of  Educati on  v . 
Evans  et  al . ; and

No. 78-672. Alexis  I. du  Pont  Schoo l  Distri ct  et  al . v . 
Evans  et  al . C. A. 3d Cir. Certiorari denied. The  Chief  
Justice  agrees these cases merit review here but only when 
a full Court is available to consider the important issues pre-
sented by the petitions for certiorari. Mr . Justi ce  Stevens  
took no part in the consideration or decision of these petitions. 
Reported below: 582 F. 2d 750.

Mr . Justice  Rehnquist , with whom Mr . Justice  Stewart  
and Mr . Justice  Powe ll  join, dissenting.

In 1971, respondents in these cases instituted an action 
seeking the desegregation of the schools in the city of Wil-
mington, Del. The litigation has now culminated in a county-
wide remedy more Draconian than any ever approved by this 
Court. The order provides for the dissolution of the county’s 
11 independent school boards, most of which were locally 
elected. In their place, the District Court “created” a single 
countywide school system, to be run by court-appointed offi-
cials for five years. Within this judicial school district, which 
comprises in excess of 60% of all the public school students 
in the State of Delaware, every single student will be reas-
signed away from his or her local school for a period of no less 
than three years and for as long as nine years. The plan is 
designed to accomplish a racial balance in each and every 
school, in every grade, in all of the former 11 districts, mirror-
ing the racial balance of the total area involved.

The three-judge District Court which initially found a 
desegregation remedy to be warranted, expressly found that 
10 of the 11 county school districts had established fully 
unitary school systems after this Court’s decision in Brown v. 
Board of Education, 347 U. S. 483 (1954). Evans v. Bu-
chanan, 393 F. Supp. 428, 437, and n. 19 (Del.), summarily 



924 OCTOBER TERM, 1979

Reh nq ui st , J., dissenting 446U.S.

aff’d, 423 IL S. 963 (1975). Only the school district in the 
city of Wilmington was found to have engaged in discrimi-
natory conduct—conduct which the court did not find to be 
purposeful.*  The court did find, however, that the acts of 
other governmental entities resulted in an interdistrict vio-
lation. I think this Court should grant certiorari to review 
the District Court’s imposition of this remedy, even accepting 
as settled the finding that there was an interdistrict violation 
warranting an interdistrict remedy.

One principle that has been continually emphasized in the 
desegregation opinions of this Court is that the “scope of the 
remedy” formulated by a district court must be tailored to 
fit “the nature and extent of the constitutional violation.” 
Swann v. Charlotte-Mecklenburg Board of Education, 402 
U. S. 1, 16 (1971). In order to effectively fulfill this man-
date, we have made clear that district courts must “determine 
how much incremental segregative effect [the constitutional] 
violations had on the racial distribution of the . . . school 
population' as . . . compared to what it would have been in 
the absence of such constitutional violations.” Day ton Board 
of Education v. Brinkman, 433 U. S. 406, 420 (1977). With-
out such a finding, it would not be possible for a judge to 
fulfill the equitable limitations commanded by Swann.

In this case, however, the courts have ignored Swann and 

*The three-judge court identified the Wilmington school board’s adop-
tion of voluntary attendance zones, which “although possibly designed to 
minimize the flight of white families with school-aged-children” to the sub-
urbs, as possibly having the opposite effect. 393 F. Supp., at 435. Thus 
the court specifically recognized that the policy in question may well not 
have been purposefully discriminatory, even though it may have had a 
discriminatory effect. Even the discriminatory effect, however, was only 
speculative since the District Court only found that “to some extent, . . . 
discriminatory school policies in Wilmington may have affected the relative 
racial balance. . . .” Id., at 436 (emphasis added). I am prepared to 
assume, arguendo, that this Court’s summary affirmance settles the ques-
tion of an interdistrict violation, however, and would review only the 
imposition of the remedy.
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Dayton, and held that as a matter of law, no such findings 
were required. The District Court explicitly acknowledged 
that it did not apply this standard in adopting the remedy in 
issue. The court stated that it was “fully cognizant” that the 
submitted plans “were formulated without exacting considera-
tion of whether they returned the Northern New Castle 
County schools to the precise position they would have as-
sumed ‘but for’ the found constitutional violations.” 447 F. 
Supp. 982, 1009 (Del. 1978). The Court of Appeals on re-
view again conceded that the District Court did not make the 
inquiry identified by Dayton but nevertheless found this 
omission excusable because Wilmington had previously been 
subject to de jure segregation.

This Court has never held that a remedy dismantling local 
education or devising a scheme of total racial balance is war-
ranted simply upon a finding of de jure segregation, and in 
fact, Swann held precisely to the contrary. Whatever the 
nature of the constitutional violation, the standard articulated 
in Day ton, as well as in the predecessors to Day ton, requires 
the District Court to impose changes in local education only to 
the extent necessary to cure the violation. The Court of 
Appeals’ express departure from the precedents of this Court 
certainly warrants review.

Our cases indicate that the need for specific findings is par-
ticularly compelling when the district court seeks to impose a 
remedy curtailing local control of education. The District 
Court here has chosen such a remedy, actually abolishing the 
county’s system of education and disenfranchising the voters 
who formerly retained popular control of education. This 
has been mandated even though no court has found that these 
local school boards have engaged in any purposeful discrimi-
nation since 1954. While on my assumption the absence of 
purpose does not negate the need for an interdistrict remedy 
in this case, the conduct of the boards is still relevant to the 
formulation of that interdistrict remedy. When the “nature 
of the violation” does not include purposeful discrimination on 
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the part of the school boards, I am not convinced that a truly 
“equitable” remedy would abolish those governmental entities 
that had not been found to purposefully participate in the 
perpetration of the violations. I had throught that Milliken 
v. Bradley, 418 U. S. 717 (1974), would forcefully preclude 
district courts from imposing such a remedy without the most 
exhaustive comparison of the nature of the violation and the 
need for this form of disestablishment of local government.

In Milliken, this Court declined to permit the federal courts 
to impose a remedy of this nature without the most exacting 
showing of necessity. The Court emphasized that “local con-
trol over the educational process affords citizens an opportu-
nity to participate in decisionmaking, permits the structuring 
of school programs to fit local needs, and encourages ‘experi-
mentation, innovation, and a healthy competition for educa-
tional excellence.’ ” Id., at 742. The Court not only 
emphasized these important benefits of local control, but also 
recognized the inability of courts and judges to assume that 
role, noting that “[t]his is a task which few, if any, judges 
are qualified to perform. . . .” Id., at 744. In Dayton, this 
Court reiterated that “local autonomy of school districts is 
a vital national tradition.” 433 U. S., at 410. It was because 
of these considerations that Dayton insisted that “the case 
for displacement of the local authorities by a federal court in 
a school desegregation case must be satisfactorily established 
by factual proof and justified by a reasoned statement of legal 
principles.” Ibid. Yet the District Court has here treated 
a series of independent school districts much as if they were 
a “railroad in reorganization,” without any attempt to com-
ply with the requirements of Milliken and Dayton. Alexis I. 
du Pont School Dist. v. Evans, 439 U. S. 1375, 1379 (1978) 
(Rehnquist , J., in chambers). If we have any remaining 
commitment to this “vital national tradition,” I think this 
Court should be certain, before it allows the dismantling of 
not 1 but 11 independent school boards, that the violations 
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found warrant this total substitution of judicial for popular 
control of local education.

Thus I think the principal reason this case merits review is 
because there is substantial doubt that the abolition of these 
11 school districts is an appropriate equitable remedy for the 
interdistrict violation found by the courts. In addition, I 
think the failure to apply Dayton may also have resulted in a 
pupil reassignment far more comprehensive and disruptive 
than that which the established violations warranted. My 
reading of the District Court opinion indicates that the court 
devised a remedy creating complete racial balance in every 
grade of every school throughout the county despite the exist-
ence of substantial residential segregation. This is a clear 
violation of the ruling in Swann. For the reasons expressed 
in my opinion dissenting from the denial of certiorari in 
Cleveland Bd. of Ed. v. Reed, 445 U. S. 935 (1980), and 
by Mr . Justice  Powell  in his opinion dissenting from 
the dismissal of certiorari in Estes v. Metropolitan Branch, 
Dallas NAACP, 444 U. S. 437 (1980), I do not believe that 
such an assumption should go unreviewed by this Court. 
As in those cases, there is substantial record evidence here 
indicating that the classroom makeup achieved by the order 
would not exist “but for” the supposed constitutional vio-
lations. The District Court found that while 43.6% of the 
city of Wilmington’s residents are black, only 4.5% of the 
county suburban residents are black. Specifically, the court 
found that since 1950 there had been extensive “white flight” 
from the city to the suburbs and that “the result of these 
demographic changes is that the black population of the 
County is heavily concentrated within the City of Wilming-
ton.” 393 F. Supp., at 432-433. The court concluded that 
“the residential demographic change of the past two decades 
has had a striking effect on the school attendance patterns 
in the County.” Id., at 433. The court did not find that 
these residential patterns were attributable solely (or even 
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principally) to governmental discrimination. Therefore to 
devise a remedy on the assumption that absent the consti-
tutional violations there would be precise racial parity in the 
county neighborhoods is impermissible under any traditional 
notion of an equitable remedy to restore the situation as it 
would have existed prior to the assumed wrong.

This Court does a disservice to local government and the 
people of Delaware, and very likely in the long run to the 
Equal Protection Clause of the Fourteenth Amendment, by 
once again declining to review a case of such fundamental 
importance.

No. 78-1260. Moff itt , Unite d  State s  Marsh al , et  al . v . 
Loe . C. A. 4th Cir. Motion of respondent for leave to 
proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 582 F. 2d 1291.

No. 79-54. City  of  Los  Angeles  et  al . v . Blake  et  al . 
C. A. 9th Cir. Motion of Los Angeles Police Protective 
League for leave to file a brief as amicus curiae granted. Cer-
tiorari denied. Reported below: 595 F. 2d 1367.

No. 79-1018. Delay  v . Illinois . App. Ct. Ill., 4th Dist. 
Certiorari denied. Mr . Just ice  Stewar t  would grant cer-
tiorari. Reported below: 70 Ill. App. 3d 712, 388 N. E. 2d 
1316.

No. 79-1247. Board  of  Trade  of  Chicago  v . Commodity  
Futures  Trading  Comm iss ion . C. A. 7th Cir. Motions of 
Mid-America Commodity Exchange et al., Coffee, Sugar & 
Cocoa Exchange, Inc., and Chicago Mercantile Exchange for 
leave to file briefs as amici curiae granted. Certiorari denied. 
Mr . Justice  White  and Mr . Justice  Powell  would grant 
certiorari. Reported below: 605 F. 2d 1016.

No. 79-1387. Minson  v . Chrysler  Corp . C. A. 4th Cir. 
Certiorari denied. Mr . Justice  Powell  took no part in the 
consideration or decision of this petition. Reported below: 
612 F. 2d 1308.
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No. 79-1382. Swit lik  et  al . v . Hardw icke  Corp , et  al . 
Super. Ct. N. J. Certiorari denied. Mr . Just ice  Brennan  
took no part in the consideration or decision of this petition.

No. 79-1383. Gant  et  al . v . Union  Bank  et  al . C. A. 
9th Cir. Motion of International Business Machines Corp, 
for leave to file a brief as amicus curiae granted. Certiorari 
denied. Mr . Justice  Blackmun  and Mr . Just ice  Stevens  
took no part in the consideration or decision of this motion 
and petition. Reported below: 609 F. 2d 411.

No. 79-1396. Interna tional  Busine ss  Machines  Corp . 
v. Greyhound  Comput er  Corp . C. A. 9th Cir. Certiorari 
denied. Mr . Justi ce  Blackmu n  and Mr . Justi ce  Stevens  
took no part in the consideration or decision of this petition.

No. 79-1636. Winpi singer  et  al . v . Watson  et  al . 
C. A. D. C. Cir. Motion of petitioners to expedite considera-
tion of the petition for writ of certiorari granted. Certiorari 
denied. Reported below: 202 U. S. App. D. C. 133, 628 F. 
2d 133.

No. 79-5987. Jolly  v . North  Carolina . Sup. Ct. N. C. 
Certiorari denied. Mr . Justice  Brennan  would grant cer-
tiorari. Reported below: 298 N. C. 573, 260 S. E. 2d 629.

No. 79-6229. Hueter  v . Lutheran  Social  Servic es  of  
Central  Ohio  et  al . Ct. App. Ohio, Franklin County. 
Certiorari denied. Mr . Justice  Brennan  and Mr . Justice  
White  would grant certiorari.

Rehearing Denied
No. 79-1039. Will iam  C. Haas  & Co., Inc . v . City  and  

Count y  of  San  Francis co , 445 U. S. 928;
No. 79-5626. Simon  v . Texas  et  al ., 445 U. S. 938; and
No. 79-5863. Godwi n  v . United  States , 445 U. S. 932. 

Petitions for rehearing denied.
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No. 79-6014. Hernande z  v . Elio  M. Ross y , Inc ., et  al ., 
445 U. S. 933. Petition for rehearing denied.

Apri l  29, 1980

Miscellaneous Order*

May  12, 1980

Appointment of Chief Deputy Clerk
It is ordered that Alexander L. Stevas be, and he is hereby, 

appointed Chief Deputy Clerk of this Court, effective Mon-
day, June 9, 1980.

Affirmed on Appeal
No. 79-6108. Armour  et  al . v . Nix  et  al . Affirmed on 

appeal from D. C. N. D. Ga. Mr . Justice  Brennan , Mr . 
Justice  Blackmu n , and Mr . Justi ce  Stevens  would dismiss 
the appeal for want of jurisdiction. Mr . Justi ce  Marshall  
took no part in the consideration or decision of this case.

Appeals Dismissed
No. 79-492. Fungaroli  v . Fungarol i. Ct. App. N. C. 

[Probable jurisdiction noted, 444 U. S. 1031.+] Appeal dis-
missed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, cer-
tiorari denied. Mr . Just ice  Stewart  would grant certiorari. 
Reported below: 40 N. C. App. 397, 252 S. E. 2d 849.

No. 79-1233. Stuckey ’s Stores , Inc . v . O’Chesk ey , 
Chief  Highway  Adminis trator  of  New  Mexico . Appeal 
from Sup. Ct. N. M. dismissed for want of substantial federal 
question. Reported below: 93 N. M. 312, 600 P. 2d 258.

*For the Court’s order prescribing amendments to the Federal Rules 
of Civil Procedure, see post, p. 997.

•[[Rep or te r ’s Note : The case was argued April 16, 1980. John F. 
Morrow argued the cause and filed a brief for appellant. B. Ervin 
Brown II argued the cause and filed a brief for appellee.]
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No. 79-1453. Brews ter  v . City  of  Carbon dale . Appeal 
from Sup. Ct. Ill. dismissed for want of substantial federal 
question. Reported below: 78 Ill. 2d 111, 398 N. E. 2d 829.

No. 79-1474. American  Amuse ment  Co ., Inc ., et  al . v . 
Department  of  Revenue  of  Michi gan . Appeal from Ct. 
App. Mich, dismissed for want of substantial federal question. 
Reported below: 91 Mich. App. 573, 283 N. W. 2d 803.

No. 79-1495. Sapp ington  v . Beckert , Judge , et  al . Ap-
peal from Super. Ct. Pa. dismissed for want of substantial 
federal question.

No. 79-1497. Alfre e v . Alfr ee . Appeal from Sup. Ct. 
Del. dismissed for want of substantial federal question. Re-
ported below: 410 A. 2d 161.

No. 79-1325. Clark  v . India na  et  al . Appeal from Sup. 
Ct. Ind. dismissed for want of substantial federal question. 
Mr . Justice  Brennan  and Mr . Justice  Blackmu n  would 
note probable jurisdiction and set case for oral argument. 
Reported below: — Ind.---- , 397 N. E. 2d 580.

No. 79-6237. Rodrigues  v . City  of  Spar ks , Nevada , et  al . 
Appeal from C. A. 9th Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 79-6261. Jaffer  v . City  of  Miami  et  al . Appeal 
from Sup. Ct. Fla. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied. Reported below: 381 
So. 2d 764.

Certiorari Granted—Vacated and Remanded
No. 77-6595. Will iams  v . North  Carolina . Sup. Ct. 

N. C. Motion of petitioner for leave to proceed in forma pau-
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peris and certiorari granted. Judgment vacated and case re-
manded for further consideration in light of Baldasar v. Illi-
nois, ante, p. 222. Reported below: 294 N. C. 187, 241 S. E. 
2d 73.

No. 79-1465. Califo rnia  v . Brae se ke . Sup. Ct. Cal. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
to consider whether judgment is based on federal or state 
constitutional grounds, or both. California v. Krivda, 409 
U. S. 33 (1972). Reported below: 25 Cal. 3d 691, 602 P. 2d 
384.

No. 79-6149. Scheer  v . United  States . C. A. 3d Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of the position presently as-
serted by the Solicitor General in his memorandum filed April 
15, 1980. The  Chief  Justi ce , Mr . Justi ce  White , and Mr . 
Justice  Rehnquist  dissent. Reported below: 614 F. 2d 771.

No. 79-6182. Graham  v . New  York . App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Motion of petitioner for leave to pro-
ceed in forma pauperis and certiorari granted. Judgment va-
cated and case remanded for further consideration in light of 
Pay ton v. New York, 445 U. S. 573 (1980). Reported below: 
69 App. Div. 2d 544, 419 N. Y. S. 2d 290.

Miscellaneous Orders
No. A-886. Melechin sky  v . United  States . Applica-

tion for stay of execution of sentence, addressed to The  Chief  
Just ice  and referred to the Court, denied.

No. A-890. Walthal  v . Texas . Application for stay of 
mandate of the Court of Criminal Appeals of Texas, addressed 
to Mr . Justice  Marshall  and referred to the Court, denied.
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No. D-182. In  re  Disb arment  of  Blondes . Disbarment 
entered. [For earlier order herein, see 444 U. S. 977.]

No. D-191. In  re  Disb arment  of  Schilp p. It is ordered 
that Thomas F. Schilpp, of Lansdowne, Pa., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-192. In  re  Disb arment  of  Crumpacke r . It is 
ordered that Owen W. Crumpacker, of Valparaiso, Ind., be 
suspended from the practice of law in this Court and that a 
rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of 
law in this Court.

No. 78-1851. Harri s v . H. Schuldt  Reederei , 444 U. S. 
839. Respondent is invited to file a response to the petition 
for rehearing within 30 days.

No. 79-1362. American  Fidelit y  Life  Insur ance  Co . 
et  al . v. Alabama  Farm  Bureau  Mutual  Casua lty  Insur -
ance  Co ., Inc . C. A. 5th Cir.;

No. 79-1406. City  of  Los  Angeles  v . Greater  West -
chest er  Homeow ners  Assn , et  al . Sup. Ct. Cal.;

No. 79-1423. Western  & Southern  Lif e  Insuran ce  Co . 
v. State  Board  of  Equali zatio n  of  Calif ornia . Appeal 
from Ct. App. Cal., 2d App. Dist.; and

No. 79-1469. Cose  v . Cose . Sup. Ct. Alaska. The Solici-
tor General is invited to file briefs in these cases expressing 
the views of the United States.

No. 79-5601. Gomez  v . Toledo . C. A. 1st Cir. [Certio-
rari granted, 444 U. S. 1031.] Motion of petitioner for leave 
to file a supplemental brief after argument granted.
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No. 79-5962. Vincen t  v . Texas . Ct. Crim. App. Tex. 
[Probable jurisdiction postponed, 445 U. S. 960.] Motion for 
appointment of counsel granted, and it is ordered that Robert 
D. McCutcheon, Esquire, of Perryton, Tex., be appointed to 
serve as counsel for appellant in this case.

No. 79-6278. Pluml ee  v . Fields , Warden ;
No. 79-6417. Turner  v . Graham , Governor  of  Florida , 

et  al .; and
No. 79-6421. Cleveland  v . Warden , Maryland  Peni -

tentiary . Motions for leave to file petitions for writs of 
habeas corpus denied.

Certiorari Granted
No. 79-512. Scindia  Steam  Navigatio n  Co ., Ltd . v . De  

Los Santos  et  al . C. A. 9th Cir. Certiorari granted. Re-
ported below: 598 F. 2d 480.

No. 79-1420. Fire stone  Tire  & Rubber  Co . v . Risjord . 
C. A. 8th Cir. Certiorari granted. Reported below: 612 F. 
2d 377.

No. 79-1515. United  States  v . Swank  et  al . Ct. Cl. 
Certiorari granted. Reported below: 221 Ct. Cl. 246, 602 F. 
2d 348.

No. 79-1176. City  of  Memphi s  et  al . v . Greene  et  al . 
C. A. 6th Cir. Motion of Hein Park Civic Association for 
leave to file a brief as amicus curiae granted. Motion of 
respondents for leave to proceed in forma pauperis and cer-
tiorari granted. Reported below: 610 F. 2d 395.

Certiorari Denied. (See also Nos. 79-492, 79-6237, and 79- 
6261, supra.)

No. 79-989. Frederick  Jose ph  G. v . Califor nia . Ct. 
App. Cal., 5th App. Dist. Certiorari denied. Reported 
below: 96 Cal. App. 3d 353, 157 Cal. Rptr. 769.
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No. 79-1092. Abercromb ie  v . Louis iana . Sup. Ct. La. 
Certiorari denied. Reported below: 375 So. 2d 1170.

No. 79-1147. Appalachi an  Power  Co . et  al . v . United  
States . Ct. Cl. Certiorari denied. Reported below: 221 
Ct. Cl. 398, 607 F. 2d 935.

No. 79-1164. Licavol i v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 604 F. 2d 613.

No. 79-1184. Hollow ay  et  al . v . Unite d  States ; and
No. 79-1194. Spieg el  v . United  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 604 F. 2d 961.

No. 79-1187. Fox v. Unite d  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 612 F. 2d 575.

No. 79-1192. Forest  E. Olson , Inc ., et  al . v . Superior  
Court  of  Califor nia , County  of  Orange  (Califor nia , Real  
Party  in  Interest ). Ct. App. Cal., 4th App. Dist. Certio-
rari denied. Reported below: 96 Cal. App. 3d 181, 157 Cal. 
Rptr. 628.

No. 79-1216. Syrovatka  et  ux . v . Ehrlich , Director , 
Departm ent  of  Publi c  Welfare  of  Nebras ka , et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 608 F. 2d 307.

No. 79-1221. Grzywacz  et  al . v . Unit ed  Stater . C. A. 
7th Cir. Certiorari denied. Reported below: 603 F. 2d 682.

No. 79-1235. National  Assoc iati on  of  Government  Em-
ployees , Inc ., dba  International  Broth erho od  of  Police  
Office rs  v . Centra l  Broadcasting  Corp . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 379 Mass. 220, 
396 N. E. 2d 996.

No. 79-1238. Briggs  v . Immigr ation  and  Naturaliza -
tion  Service . C. A. 9th Cir. Certiorari denied. Reported 
below: 608 F. 2d 1374.
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No. 79-1241. Ashla nd  Oil , Inc . v . Phill ips  Petroleum  
Co. et  al .; and

No. 79-1250. Phill ips  Petro leum  Co . v . Ashland  Oil , 
Inc ., et  al . C. A. 10th Cir. Certiorari denied. Reported 
below: 607 F. 2d 335.

No. 79-1244. Falkowski  v . Perr y  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 599 F. 2d 1051.

No. 79-1251. Harris , Kerr , Forster  & Co. v. Spect rum  
Financial  Cos . et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 608 F. 2d 377.

No. 79-1282. Patrick  Petroleum  Corp orati on  of  Michi -
gan  et  al . v. United  States . C. A. 5th Cir. Certiorari 
denied. Reported below: 608 F. 2d 542.

No. 79-1296. Como -Falcon  Communi ty  Coalitio n , Inc . 
v. Unite d  States  Department  of  Labor  et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 609 F. 2d 342.

No. 79-1297. Victorson  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 607 F. 2d 1010.

No. 79-1304. City  of  New  York  v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Reported below: 614 F. 2d 1292.

No. 79-1305. Lutheran  Mutual  Life  Insur ance  Co. 
v. United  States . Ct. Cl. Certiorari denied. Reported 
below: 221 Ct. Cl. 77, 602 F. 2d 328.

No. 79-1310. Larson  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 612 F. 2d 1301.

No. 79-1311. Chute , Admin ist rator , et  al . v . United  
States . C. A. 1st Cir. Certiorari denied. Reported below: 
610 F. 2d 7.
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No. 79-1316. Estelle , Correct ions  Direct or  v . Pass - 
more ; and

No. 79-6138. Pass more  v . Estelle , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari denied. Reported below: 594 
F. 2d 115 and 607 F. 2d 662.

No. 79-1321. Jain  v . Immigr ation  and  Naturalizati on  
Serv ice . C. A. 2d Cir. Certiorari denied. Reported below: 
612 F. 2d 683.

No. 79-1323. Quinones  et  al . v . United  Stat es . C. A. 
3d Cir. Certiorari denied. Reported below: 613 F. 2d 47.

No. 79-1326. Hes s  v . Unite d  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 614 F. 2d 1292.

No. 79-1334. Hayden  et  ux . v . Nation al  Securi ty  
Agenc y /Central  Securi ty  Servic e  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 197 U. S. App. D. C. 224, 
608 F. 2d 1381.

No. 79-1365. Department  of  Ener gy  et  al . v . Mobil  Oil  
Corp . Temp. Emerg. Ct. App. Certiorari denied. Reported 
below: 610 F. 2d 796.

No. 79-1391. Bagnell  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 79-1398. Lerman  v . Inhabitant s of  the  City  of  
Portland . Sup. Jud. Ct. Me. Certiorari denied. Reported 
below: 406 A. 2d 903.

No. 79-1402. Young  et  al . v . Distinc tive  Devices , Inc . 
App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. 
Reported below: 70 App. Div. 2d 792, 415 N. Y. S. 2d 917.

No. 79-1403. Perez  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 590 S. W. 2d 474.

No. 79-1407. Griffi n  v . Maryla nd . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 43 Md. App. 744.
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No. 79-1409. Luetkemeyer  v . Illi nois . App. Ct. Ill., 
4th Dist. Certiorari denied. Reported below: 74 Ill. App. 
3d 708, 393 N. E. 2d 117.

No. 79-1411. Bushong  v . Arkan sas . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 267 Ark. 113, 589 S. W. 2d 
559.

No. 79-1412. Crosman  v . Long  Islan d  Univer si ty . App. 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re-
ported below: 70 App. Div. 2d 650, 417 N. Y. S. 2d 207.

No. 79-1417. Bartholomew  et  al . v . Virginia  Chiro -
practors  Assn ., Inc ., et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 612 F. 2d 812.

No. 79-1418. Globe  Paper  Co . v . Lind ley , Tax  Commis -
si oner  of  Ohio . Ct. App. Ohio, Cuyahoga County. Certio-
rari denied. Reported below: 63 Ohio App. 2d 180, 410 
N. E. 2d 804.

No. 79-1421. Design  & Manufacturing  Corp . v . Inter -
national  Union , Unite d  Automobile , Aerosp ace  & Agri -
cult ural  Imple ment  Worker s  of  America  (UAW), et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 608 F. 
2d 767.

No. 79-1440. Adamian  v . Lombardi  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 608 F. 2d 1224.

No. 79-1441. Foraker  v . Ohio . Ct. App. Ohio, Licking 
County. Certiorari denied.

No. 79-1449. Kentucky  State  Board  for  Elementary  
and  Secondary  Education  et  al . v . Rudasill  et  al . Sup. 
Ct. Ky. Certiorari denied. Reported below: 589 S. W. 2d 
877.

No. 79-1461. Meyer  v . Maryla nd . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 43 Md. App. 427, 406 A. 
2d 427.
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No. 79-1470. Lehm an  Brothers  Inc . v . Lilly  et  al .; 
and

No. 79-1471. State  Teachers  Reti reme nt  System  of  
Ohio  Pension  Fund  v . Lilly  et  al . C. A. 2d Cir. Certio-
rari denied. Reported below: 608 F. 2d 55.

No. 79-1472. Cash in  v . New  Jersey . Super. Ct. N. J. 
Certiorari denied.

No. 79-1475. Harri gill  v . Mis si ss ippi . Sup. Ct. Miss. 
Certiorari denied. Reported below: 381 So. 2d 619.

No. 79-1477. DiMauro  v . Pavia  et  al ., dba  Pavia  & Har -
court  et  al . C. A. 2d Cir. Certiorari denied. Reported 
below: 614 F. 2d 1286.

No. 79-1478. Elli ps e  Corp . v . Ford  Motor  Corp . C. A. 
7th Cir. Certiorari denied. Reported below: 614 F. 2d 775.

No. 79-1518. Davis  v . International  Union  of  Chauf -
feurs , Teams ters , Warehou semen  & Help ers , Local  135, 
et  al . C. A. 7th Cir. Certiorari denied. Reported below: 
624 F. 2d 1104.

No. 79-1520. Field  et  al . v . Brown , Secretar y  of  De -
fense , et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 198 U. S. App. D. C. 39, 610 F. 2d 981.

No. 79-1531. Larkin  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 605 F. 2d 1360 and 611 
F. 2d 585.

No. 79-1536. Roman o  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 612 F. 2d 584.

No. 79-1546. Layfi eld  v . Bill  Heard  Chevrolet  Co . 
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
607 F. 2d 1097.

No. 79-1564. King  v . Unite d States . C. A. 8th Cir. 
Certiorari denied. Reported below: 614 F. 2d 1164.
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No. 79-1579. Beck  v . Unite d States . C. A. 7th Cir. 
Certiorari denied. Reported below: 618 F. 2d 109.

No. 79-1582. Coleman , aka  Colem an -Bey , et  al . v . 
United  States . C. A. 4th Cir. Certiorari denied. Re-
ported below: 609 F. 2d 511.

No. 79-1585. Tench  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1358.

No. 79-1589. Santos  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 613 F. 2d 1205.

No. 79-1603. Peif er  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 615 F. 2d 1354.

No. 79-5839. Hines  v . Unite d States . C. A. 3d Cir. 
Certiorari denied. Reported below: 609 F. 2d 503.

No. 79-5948. Preston  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 608 F. 2d 626.

No. 79-5953. Spicer  v . Illino is . Sup. Ct. Ill. Certiorari 
denied. Reported below: 79 Ill. 2d 173, 402 N. E. 2d 169.

No. 79-5954. Rubies  et  al . v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 612 F. 2d 397.

No. 79-5969. Callabras s v . Unite d States . C. A. 2d 
Cir. Certiorari denied. Reported below: 607 F. 2d 559.

No. 79-5980. Young  v . Delaw are . Sup. Ct. Del. Cer-
tiorari denied. Reported below: 407 A. 2d 517.

No. 79-5985. Salaam  v . Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-5996. Peery  v . Sielaf f , Correc tions  Direct or , 
et  al . C. A. 7th Cir. Certiorari denied. Reported below: 
615 F. 2d 402.

No. 79-6002. Prado  v . Unite d Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 609 F. 2d 603.
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No. 79-6020. Brown  et  al . v . Schif f  et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 614 F. 2d 237.

No. 79-6033. Wis chnews ki  v . Unite d Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 609 F. 2d 1007.

No. 79-6037. Armstrong  v . Mitchell , Warden . C. A. 
4th Cir. Certiorari denied. Reported below: 609 F. 2d 505.

No. 79-6049. Reynolds  v . North  Carolina . Sup. Ct. 
N. C. Certiorari denied. Reported below: 298 N. C. 380, 259 
S. E. 2d 843.

No. 79-6055. Heitman  v . Miss ouri . Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 589 S. W. 2d 249.

No. 79-6067. Mc Kethan  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-6073. Green  v . Summ ers . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 610 F. 2d 810.

No. 79-6080. Cherry  v . North  Carolina . Sup. Ct. N. C. 
Certiorari denied. Reported below: 298 N. C. 86, 257 S. E. 
2d 551.

No. 79-6093. Riley  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1363.

No. 79-6129. Paquette  v . Henderson , Correcti onal  
Supe rinten dent . C. A. 2d Cir. Certiorari denied. Re-
ported below: 610 F. 2d 807.

No. 79-6142. Paul  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 614 F. 2d 115.

No. 79-6163. Lewi s v . Unite d  States . C. A. 2d Cir. 
Certiorari denied.

No. 79-6176. Ensminger  v . Commis sio ner  of  Internal  
Revenue . C. A. 4th Cir. Certiorari denied. Reported be-
low: 610 F. 2d 189.
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No. 79-6180. Raysor  v . Stern , Admini str ator , New  
York  State  Comm iss ion  on  Judicial  Conduct , et  al . App. 
Div., Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. Re-
ported below: 68 App. Div. 2d 786, 418 N. Y. S. 2d 713.

No. 79-6191. Beta ncour t  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 590 S. W. 2d 487.

No. 79-6203. Werner t  v . Ohio . Sup. Ct. Ohio. Certio-
rari denied.

No. 79-6228. Waters  v . New  York ; and
No. 79-6235. Quamina  v . New  York . Ct. App. N. Y. 

Certiorari denied. Reported below: 49 N. Y. 2d 48, 399 N. E. 
2d 1177.

No. 79-6232. Snyder  v . Blankenship , Correcti onal  
Superi ntendent , et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 618 F. 2d 104.

No. 79-6240. Ross v. Jones , Warde n . C. A. 2d Cir. Cer-
tiorari denied.

No. 79-6244. Henryhand  v . Smith , Correcti onal  Su -
perin tendent . C. A. 2d Cir. Certiorari denied.

No. 79-6247. French  v . Butte rworth , Correction al  
Superint endent . C. A. 1st Cir. Certiorari denied. Re-
ported below: 614 F. 2d 23.

No. 79-6248. Ma  v . Hazelw ood  et  al . Ct. App. Wis. 
Certiorari denied. Reported below: 90 Wis. 2d 864, 280 N. W. 
2d 786.

No. 79-6249. Hooten  v . Georgia . Sup. Ct. Ga. Certio-
rari denied. Reported below: 245 Ga. 250, 264 S. E. 2d 192.

No. 79-6257. Turnag e v . Mc Carthy , Warden . C. A. 
9th Cir. Certiorari denied. Reported below: 610 F. 2d 822.
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No. 79-6258. Wiley  v . National  Colle giat e Athlet ic  
Assn , et  al . C. A. 10th Cir. Certiorari denied. Reported 
below: 612 F. 2d 473.

No. 79-6260. Walker  v . Newp ort  News  Ship buildi ng  & 
Dry  Dock  Co . C. A. 4th Cir. Certiorari denied. Reported 
below: 618 F. 2d 107.

No. 79-6262. Jaff er  v . Ongie , Clerk , City  of  Miami . 
Sup. Ct. Fla. Certiorari denied. Reported below: 377 So. 
2d 169.

No. 79-6264. Chris ten sen  v . Commi ss ioner  of  Inter -
nal  Revenue . C. A. 10th Cir. Certiorari denied.

No. 79-6266. Morgan  v . Dis trict  of  Colum bia  et  al . 
C. A. D. C. Cir. Certiorari denied.

No. 79-6270. Will iams  v . Dalsh eim , Correctional  Su -
perin tendent , et  al . C. A. 2d dr. Certiorari denied. Re-
ported below: 614 F. 2d 1293.

No. 79-6271. Jenkin s  v . Bordenk ircher , Penit enti ary  
Superi ntendent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 611 F. 2d 162.

No. 79-6275. Price  v . Ohio . Sup. Ct. Ohio. Certiorari 
denied. Reported below: 60 Ohio St. 2d 136, 398 N. E. 2d 
772.

No. 79-6280. Feltington  v . Moving  Pictur e Machine  
Operat ors  Union  Local  306 of  I.A.T.S.E. et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 605 F. 2d 1251.

No. 79-6282. Moore  v . North  Dakota . Sup. Ct. N. D. 
Certiorari denied. Reported below: 286 N. W. 2d 274.

No. 79-6287. Porte r  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.
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No. 79-6288. Clark  v . Pennsylvania . Super. Ct. Pa. 
Certiorari denied. Reported below: 270 Pa. Super. 441, 411 
A. 2d 800.

No. 79-6289. Jacobs  v . Redman , Correction al  Superi n -
tendent . C. A. 3d Cir. Certiorari denied. Reported be-
low: 616 F. 2d 1251.

No. 79-6291. Demarbiex  v . Ariz ona . Super. Ct. Ariz., 
County of Maricopa. Certiorari denied.

No. 79-6292. Guzma n v . Texas . Ct. Crim. App. Tex. 
Certiorari denied.

No. 79-6293. Luck  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 588 S. W. 2d 371.

No. 79-6294. Mc Daniel  v . Gunn , Warden . C. A. 9th 
Cir. Certiorari denied. Reported below: 614 F. 2d 777.

No. 79-6298. Dioquino  v . Workers ’ Compe nsati on  Ap-
pe als  Board  et  al . Ct. App. Cal., 1st App. Dist. Certiorari 
denied.

No. 79—6303. Tillman  v . Fauver , Correcti on  Commi s -
si oner , et  al . C. A. 3d Cir. Certiorari denied.

No. 79-6310. Prenzler  v . Pike  et  al . Sup. Ct. Cal. 
Certiorari denied.

No. 79-6315. Cheek  v . Bates . C. A. 1st Cir. Certiorari 
denied. Reported below: 615 F. 2d 559.

No. 79-6354. Pick ing  v . Hughes , Governor  of  Mary -
land , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 607 F. 2d 1002.

No. 79-6364. Guanajuato  v . Unit ed  Stat es . C. A. 7th 
Cir. Certiorari denied. Reported below: 618 F. 2d 113.

No. 79-6368. Walker  v . Unite d  States . C. A. 5th Cir.
Certiorari denied. Reported below: 613 F. 2d 1349.
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No. 79-6369. Saunders -El  v . Unit ed  Stat es  et  al . 
C. A. 3d Cir. Certiorari denied.

No. 79-6371. Gosnel l  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 609 F. 2d 1007.

No. 79-6375. Mallo y  v . Unit ed  Stat es . C. A. 5th Cir. 
Certiorari denied.

No. 79-6378. Varkonyi  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 611 F. 2d 84.

No. 79-6388. De Jean  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 613 F. 2d 1356.

No. 79-6391. Brown  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 79-6397. Came ron  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 613 F. 2d 313.

No. 79-6398. Burrus  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 618 F. 2d 111.

No. 79-6406. Jones  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 614 F. 2d 80.

No. 79-6411. Mears  v . United  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 614 F. 2d 1175.

No. 79-6418. Plexico  v . Pennsylvania . Sup. Ct. Pa. 
Certiorari denied.

No. 79-6424. Brown  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 618 F. 2d 117.

No. 79-6426. Colvi n  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 614 F. 2d 44.

No. 79-1200. Oregon  v . Haynes . Sup. Ct. Ore. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 288 Ore. 59, 602 P. 2d 
272.
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No. 79-1303. Chicago  Transit  Authority  v . Gold -
schm idt , Secre tary  of  Transportation , et  al . C. A. 7th 
Cir. Certiorari denied. Mr . Justice  Stevens  took no part 
in the consideration or decision of this petition. Reported 
below: 607 F. 2d 1284.

No. 79-1416. Randall  v . Comm ittee  on  Profes si onal  
Ethic s  and  Conduct  of  the  Iowa  State  Bar  Assn . Sup. 
Ct. Iowa. Certiorari denied. Mr . Justice  Powell  took no 
part in the consideration or decision of this petition. Re-
ported below: 285 N. W. 2d 161.

No. 79-6207. Spr adli n  v . United  States . C. A. 4th Cir. 
Certiorari denied. Mr . Just ice  Powell  took no part in the 
consideration or decision of this petition. Reported below: 
615 F. 2d 1358.

No. 79-1428. A. H. Robins  Co ., Inc ., et  al . v . Ross et  al . 
C. A. 2d Cir. Motions of American Institute of Certified 
Public Accountants and Merrill Lynch, Pierce, Fenner & 
Smith, Inc., et al. for leave to file briefs as amici curiae 
granted. Certiorari denied. Mr . Justi ce  Powell  took no 
part in the consideration or decision of these motions and 
this petition. Reported below: 607 F. 2d 545.

No. 70-1439. Reich  et  al . v . Reed  Tool  Co . Ct. Civ. 
App. Tex., 5th Sup. Jud. Dist. Petition for writ of certiorari 
denied as untimely filed. Reported below: 582 S. W. 2d 549.

No. 79-1450. Chapm an  v . City  of  Tallm adge . Sup. Ct. 
Ohio. Certiorari denied. Mr . Just ice  Brennan , Mr . Jus -
tice  Stewart , and Mr . Justice  Marsh all  would grant cer-
tiorari and reverse the conviction.

No. 79-6029. Thorne  v . Virgi nia . Sup. Ct. Va. Cer-
tiorari denied. Mr . Justice  Brennan  and Mr . Justice  
Stewart  would grant certiorari.
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No. 79-6188. Moore  v . Zant , Warden . Super. Ct. Ga., 
Butts County. Certiorari denied.

Mr . Justice  Brennan  and Mr . Justice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentence in this case.

Rehearing Denied
No. 78-904. Depos it  Guarant y  National  Bank  of  Jack - 

son , Mis si ss ippi v . Roper  et  al ., 445 U. S. 326;
No. 78-1472. Cost le , Adminis trator , Environmental  

Protection  Agency  v . Pacif ic  Legal  Foundation  et  al ., 445 
U. S. 198;

No. 78-1588. Vance  et  al . v . Univers al  Amusem ent  
Co., Inc ., et  al ., 445 U. S. 308;

No. 79-812. Osmos e Wood  Pres erving  Co. of  America , 
Inc ., et  al . v . City  of  Los  Angeles , 445 U. S. 950;

No. 79-1031. South we st  Texas  Meth odi st  Hospi tal  v . 
Equal  Employm ent  Opportun ity  Comm iss ion , 445 U. S. 
928;

No. 79-1143. Ringling  Bros .-Barnum  & Bailey  Com -
bined  Shows , Inc . v . Mikos , Proper ty  Apprai ser  of  Sara -
sota  County , Florida , et  al ., 445 U. S. 939;

No. 79-1298. Unknow n  Named  Child ren  Unborn  and  
Born  Alive  v . Greene , U. S. Distr ict  Judge , 445 U. S. 941;

No. 79-5662. Feaster  v . Maryla nd , 445 U. S. 917;
No. 79-5820. Klobuc hir  v . Pennsylv ania , 445 U. S. 952;
No. 79-6028. Locket t  v . South  Central  Bell  Tele -

phon e  Co ., 445 U. S. 944; and
No. 79-6036. Froembgen  v . Unite d  States , 445 U. S. 

933. Petitions for rehearing denied.
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No. 79-6088. Prosak  v . Boeing  Co . et  al ., 445 U. S. 934; 
and

No. 79-6103. Campbe ll  v . United  States , 445 U. S. 945. 
Petitions for rehearing denied.

May  15, 1980

Dismissal Under Rule 60
No. 79-6307. Johnson  v . Washington . Sup. Ct. Wash. 

Certiorari dismissed under this Court’s Rule 60. Reported 
below: 92 Wash. 2d 671, 600 P. 2d 1249.

May  19, 1980

Appeals Dismissed
No. 79-1169. Berge r  v . Berger . Appeal from Ct. App. 

Ohio, Cuyahoga County, dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 79-1508. Brown  v . Unite d Automobile , Aero -
space  & Agricultural  Impl eme nt  Workers  of  Amer ica , 
UAW, et  al . Appeal from C. A. 7th Cir. dismissed for want 
of jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 614 F. 2d 774.

No. 79-6305. Di Falco  v . Commi ssione r  of  Internal  
Revenue . Appeal from C. A. 9th Cir. dismissed for want 
of jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 79-6328. Pren zle r  v . Pike  et  al . Appeal from Ct. 
App. Cal., 4th App. Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.
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No. 79-1434. Mandel  et  al . v . New  York . Appeal from 
Ct. App. N. Y. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Mr . Justi ce  Brennan , 
Mr . Just ice  Stew art , and Mr . Just ice  Steve ns  would note 
probable jurisdiction and set case for oral argument. Re-
ported below: 48 N. Y. 2d 952, 401 N. E. 2d 185.

No. 79-1513. Dengler  v . Attorney  Genera l  of  Minne -
sota . Appeal from Sup. Ct. Minn, dismissed for want of 
substantial federal question. Reported below: 287 N. W. 2d 
637.

Certiorari Granted—Vacated and Remanded
No. 79-1156. Mille r , Secre tary  of  the  Treas ury , et  al . 

v. Castl ew ood  International  Corp . C. A. 5th Cir. Cer-
tiorari granted, judgment vacated, and case remanded for 
further consideration in light of California Retail Liquor 
Dealers Assn. v. Midcal Aluminum, Inc., 445 U. S. 97 (1980). 
Reported below: 596 F. 2d 638.

Miscellaneous Orders
No. A-969. Andrew s  v . Morris , Warden . Sup. Ct. Utah. 

Application for stay of execution of sentence of death, pre-
sented to Mr . Justi ce  White , and by him referred to the 
Court, granted pending the timely filing and disposition of a 
petition for writ of certiorari.

No. 79-1738. Nixon  v . Fitzgerald . C. A. D. C. Cir. 
Motion of petitioner to expedite consideration of the petition 
for writ of certiorari denied. Mr . Justi ce  Rehnqui st  took 
no part in the consideration or decision of this motion.

No. A-947 (79-1752). Adams  et  al . v . United  States  
et  al . Application for stay of judgment of the United States 
Court of Appeals for the Eighth Circuit, addressed to Mr . 
Justice  Rehnqui st  and referred to the Court, denied.
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No. A-951 (79-1763). Chlorine  Inst itute , Inc ., et  al . 
v. Occupational  Safe ty  and  Healt h  Admi nis trati on  et  al . 
Application for stay of mandate of the United States Court of 
Appeals for the Fifth Circuit, presented to Mr . Justic e  
Powe ll , and by him referred to the Court, granted except as 
to the employers’ obligation to provide respirators to employ-
ees exposed to chlorine concentrations in excess of 1 ppm, 
pending disposition of the petition for writ of certiorari.

No. 79-6353. Simon  v . Unite d  States  Court  of  Appeals  
for  the  Fifth  Circu it ;

No. 79-6392. Simon  v . United  States  Court  of  Appeal s  
for  the  Fifth  Circuit ;

No. 79-6399. Delespi ne  v . Unite d States  Court  of  
Appeal s for  the  Fift h  Circuit ; and

No. 79-6465. Paul  v . Hermansdorfer , U. S. Dis trict  
Judge . Motions for leave to file petitions for writs of man-
damus denied.

No. 79-1645. Canter  v . United  States  Court  of  Appeals  
for  the  Ninth  Circuit  et  al . (United  Stat es , Real  Party  
in  Interest ). Motion for leave to file petition for writ of 
mandamus and/or other relief denied.

Probable Jurisdiction Noted
No. 79-1320. Kass el , Direct or  of  Trans por tati on , et  al . 

v. Consolidated  Freig htw ays  Corporation  of  Delaw are . 
Appeal from C. A. 8th Cir. Probable jurisdiction noted. Re-
ported below: 612 F. 2d 1064.

Certiorari Granted
No. 79-5269. Edwards  v . Arizona . Sup. Ct. Ariz. Mo-

tion of petitioner for leave to proceed in forma pauperis 
granted. Certiorari granted limited to Question 1 presented 
by the petition. Reported below: 122 Ariz. 206, 594 P. 2d 
72.
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No. 79-880. Kiss inge r  et  al . v . Halperi n  et  al . C. A. 
D. C. Cir. Certiorari granted. Mr . Justi ce  Rehnquist  took 
no part in the consideration or decision of this petition. Re-
ported below: 196 U. S. App. D. C. 285, 606 F. 2d 1192.

No. 79-1336. Chicago  & North  Western  Transp orta -
tion  Co. v. Kalo  Brick  & Tile  Co . Ct. App. Iowa. Certio-
rari granted. Reported below: 295 N. W. 2d 467.

No. 79-6027. Wood  et  al . v . Georgia . Ct. App. Ga. Mo-
tion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 150 Ga. App. 582, 258 
S. E. 2d 171.

Certiorari Denied. (See also Nos. 79-1169, 79-1434, 79-1508, 
79-6305, and 79-6328, supra.}

No. 78-492. Neve tt  et  al . v . Sides , Mayor  of  Fairfi eld , 
Alabam a , et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 571 F. 2d 209.

No. 79-1175. Wm . T. Burnett  & Co., Inc . v . General  
Tire  & Rubber  Co . C. A. 4th Cir. Certiorari denied. Re-
ported below: 609 F. 2d 512.

No. 79-1181. Hernandez  v . Florida ; and
No. 79-1210. Eder  et  al . v . Florida . Dist. Ct. App. Fla., 

3d Dist. Certiorari denied. Reported below: 369 So. 2d 76.

No. 79-1193. Aranda  et  al . v . Van  Sickle  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 600 F. 2d 1267.

No. 79-1217. Uzzell  et  al . v . Friday  et  al . C. A. 4th 
Cir. Certiorari denied.

No. 79-1245. Acavino  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 612 F. 2d 575.

No. 79-1253. Ope rating  Engi neers  Pension  Trust  v . 
Lionber ger . Ct. App. Cal., 2d App. Dist. Certiorari denied. 
Reported below: 97 Cal. App. 3d 56, 158 Cal. Rptr. 535.
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No. 79-1262. General  Motors  Corp , et  al . v . Cost le , 
Admini strator , Environment al  Prote cti on  Agency , et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 201 
U. S. App. D. C. 109, 627 F. 2d 1095.

No. 79-1276. Bucchin o  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 606 F. 2d 590.

No. 79-1318. Liberti  et  ux . v . United  States . C. A. 
2d Cir. Certiorari denied. Reported below: 616 F. 2d 34.

No. 79-1345. Korman  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 614 F. 2d 541.

No. 79-1346. Munoz  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 612 F. 2d 582.

No. 79-1359. West  v . Unite d  States  et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 612 F. 2d 1224.

No. 79-1393. COURTWRIGHT ET AL. V. EQUAL EMPLOYMENT 

Opport unity  Commiss ion  et  al . C. A. 10th Cir. Certio-
rari denied. Reported below: 611 F. 2d 795.

No. 79-1473. Mendoza -Alvarez  v . Unite d  Stat es  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 605 F. 
2d 561.

No. 79-1486. Hare  v . Alabam a . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 377 So. 2d 1143.

No. 79-1492. Moore  v . Minnes ota  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 620 F. 2d 307.

No. 79-1505. Drebin  et  al . v . Russell , Trustee , et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 612 F. 2d 
1123.

No. 79-1506. Laguta  et  al . v . Ohio . Ct. App. Ohio, 
Summit County. Certiorari denied.



ORDERS 953

446 U.S. May 19, 1980

No. 79-1510. Tucker  v . Anderson . C. A. 2d Cir. Cer-
tiorari denied.

No. 79-1511. Archer  v . Airline  Pilots  Assn ., Inter -
national . C. A. 9th Cir. Certiorari denied. Reported be-
low: 609 F. 2d 934.

No. 79-1512. Westov er  et  vir  v . Toledo . Sup. Ct. Fla. 
Certiorari denied. Reported below: 377 So. 2d 171.

No. 79-1533. W. R. Grace  & Co., Inc . v . E-T Industri es , 
Inc ., et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 608 F. 2d 1214.

No. 79-1569. Yankton  Sioux  Tribe  v . United  States . 
Ct. Cl. Certiorari denied. Reported below: 222 Ct. Cl. 421, 
616 F. 2d 485.

No. 79-1573. Bergen  v . United  States . C. A. 9th dr. 
Certiorari denied. Reported below: 612 F. 2d 443.

No. 79-1578. Caldwe ll  et  al . v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Reported below: 611 F. 2d 881.

No. 79-1591. Rodgers  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 594 S. W. 2d 273.

No. 79-1609. Hanigan  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied.

No. 79-1632. Provenz ano  v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 615 F. 2d 37.

No. 79-1633. Marino  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 622 F. 2d 576.

No. 79-1634. Starr  et  al  v . Nixon , forme r  Presi dent  
of  the  Unite d  Stat es , et  al . C. A. 10th Cir. Certiorari 
denied.

No. 79-1638. Hogberg  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 618 F. 2d 114.
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No. 79-1648. Thomas  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 618 F. 2d 114.

No. 79-1651. Garner  v . United  States . C. A. 4th Cir.
Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-6016. Jones  v . Georgia . Sup. Ct. Ga. Certio-
rari denied. Reported below: 244 Ga. 689, 261 S. E. 2d 629.

No. 79-6031. Moore  v . United  Stat es . C. A. D. C. Cir. 
Certiorari denied. Reported below: 198 U. S. App. D. C. 296, 
613 F. 2d 1029.

No. 79-6058. Johnson  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 612 F. 2d 1311.

No. 79-6123. Kampi les  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 609 F. 2d 1233.

No. 79-6193. Almendare z v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 614 F. 2d 777.

No. 79-6204. Quatermai n  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 613 F. 2d 38.

No. 79-6265. Chiodo  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 620 F. 2d 286.

No. 79-6274. Moorman  v . Davis  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 605 F. 2d 1203.

No. 79-6318. Mc Mill on  v . Padgett , Judge , et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 613 F. 2d 313.

No. 79-6319. Willi amson  v . Hinton , Warden , et  al .
C. A. 4th Cir. Certiorari denied. Reported below: 618 F. 
2d 107.

No. 79-6323. Caver  v . Hilt on , Pris on  Supe rinten dent , 
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
615 F. 2d 1352.
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No. 79-6324. Cepe da  v . Hende rson , Correcti onal  Super -
inte ndent . C. A. 2d Cir. Certiorari denied.

No. 79-6334. Attwell  v . Undercof ler , Chief  Justice , 
Supreme  Court  of  Georgia , et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 608 F. 2d 228.

No. 79-6343. Storey  v . Massachuse tts . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 378 Mass. 312, 
391 N. E. 2d 898.

No. 79-6344. Hebe rt  v . Smith , Warde n . C. A. 6th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1360.

No. 79-6389. Dunn  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 618 F. 2d 105.

No. 79-6415. Irvin  v . Catalano , Judge , et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 617 F. 2d 603.

No. 79-6427. Dobso n  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 609 F. 2d 840.

No. 79-6428. Broadway  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 613 F. 2d 1349.

No. 79-6430. De Cambra  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 615 F. 2d 1367.

No. 79-6433. Leib  v . United  States  et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 198 U. S. App. 
D. C. 92, 612 F. 2d 587.

No. 79-6435. Hawkins  v . United  States . C. A. 5th Cir.
Certiorari denied. Reported below: 614 F. 2d 85.

No. 79-6437. Coleman  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 620 F. 2d 290.

No. 79-6450. Young  v . Balti more  County  Board  of  
Educati on  et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 610 F. 2d 815.
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No. 79-6463. Short  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 617 F. 2d 604.

No. 79-6469. Weathers  v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 618 F. 2d 663.

No. 79-907. Ingram , Secretar y , Department  of  Human  
Services  of  New  Mexico  v . Nolan . C. A. 10th Cir. Motion 
of respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 603 F. 2d 810.

No. 79-1105. Mounta in  Laurel  Raci ng , Inc ., et  al . v . 
Fitzgerald . C. A. 3d Cir. Certiorari denied. Mr . Justice  
Blackmu n  would grant certiorari. Reported below: 607 F. 
2d 589.

No. 79-1222. American  Gems , Inc . v . Mes se r , Adminis -
trat rix . C. A. 4th Cir. Certiorari denied. Mr . Justic e  
Blackmu n  would grant certiorari. Reported below: 612 F. 
2d 1367.

No. 79-1228. Ivy  et  al . v . Securit y  Barge  Lines , Inc . 
C. A. 5th Cir. Certiorari denied. Mr . Justice  Brennan  and 
Mr . Justice  White  would grant certiorari. Reported below: 
606 F. 2d 524.

No. 79-1482. Do Carmo , Adminis trator  v . F. V. Pil -
grim  I Corp . C. A. 1st Cir. Certiorari denied. Mr . Justic e  
Brennan  and Mr . Justice  White  would grant certiorari. 
Reported below: 612 F. 2d 11.

No. 79-6217. Warren  et  al . v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Mr . Justi ce  Brennan  and Mr . 
Justi ce  White  would grant certiorari. Reported below: 578 
F. 2d 1058 and 612 F. 2d 887.

No. 79-1476. Starley  v . City  of  Birmi ngham . Ct. Crim. 
App. Ala. Certiorari denied. Mr . Justice  Brennan , Mr . 
Justice  Stewart , and Mr . Justice  Mars hall  would grant 
certiorari and reverse the conviction. Reported below: 377 
So. 2d 1131.
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No. 79-1258. Confederation  of  Iranian  Student s v . 
Civiletti , Attorney  General ; and

No. 79-1270. Narenji  et  al . v . Civi letti , Attorney  Gen -
eral , et  al . C. A. D. C. Cir. Certiorari denied. Mr . Jus -
tice  Brennan  would grant certiorari. Reported below: 199 
U. S. App. D. C. 163,617 F. 2d 745.

No. 79-1259. Torch  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Mr . Justi ce  Brennan , Mr . Justice  
Stewar t , and Mr . Justi ce  Marshall  would grant certiorari 
and reverse the conviction. Reported below: 609 F. 2d 1088.

No. 79-1386. United  State s Posta l  Servic e v . United  
Parcel  Servi ce , Inc ., et  al . C. A. 3d Cir. Certiorari denied. 
Mr . Justice  White  and Mr . Justi ce  Powell  would grant 
certiorari. Reported below: 604 F. 2d 1370.

No. 79-1466. Blackb urn , Warden  v . Monroe . C. A. 5th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Mr . Justi ce  White  
and Mr . Just ice  Blackmu n would grant certiorari. Re-
ported below: 607 F. 2d 148.

No. 79-1491. Seym our  et  al ., Trust ees  v . Coughlin  Co . 
C. A. 9th Cir. Motion of International Union of Operating 
Engineers, Local Union No. 12, for leave to file a brief as 
amicus curiae granted. Certiorari denied. Reported below: 
609 F. 2d 346.

No. 79-6177. Rivera  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 618 F. 2d 93.

Mr . Justice  Brennan , with whom Mr . Justice  Marshall  
joins, dissenting.

In December 1976 petitioner was indicted for possessing 
with intent to distribute one kilogram of heroin, in viola-
tion of 21 U. S. C. §841 (a)(1). He was tried, convicted, 
and sentenced to 12 years in prison and a 3-year special 
parole term. Subsequently, petitioner was indicted for con-
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spiracy to distribute the same kilogram of heroin, in violation 
of 21 U. S. C. § 846. He pleaded guilty to the second charge 
and was sentenced to 14 years in prison and a 3-year special 
parole term to be served concurrently with the first sentence. 
Petitioner challenged the second conviction under 28 U. S. C. 
§ 2255, alleging that it was barred by the Double Jeopardy 
Clause. The District Court denied relief, and the Court of 
Appeals affirmed.

Indictments for conspiracy and for the underlying substan-
tive offense are indictments arising out of the same criminal 
transaction. Dempsey v. United States, 423 U. S. 1079 
(1976) (Brennan , J., dissenting); Ciuzio v. United States, 
416 U. S. 995 (1974) (Brennan , J., dissenting). Therefore, 
I would grant the petition for certiorari and remand with 
directions that the writ of habeas corpus be granted and the 
second conviction vacated. I adhere to my view that the 
Double Jeopardy Clause requires prosecution in one pro-
ceeding, except in extremely limited circumstances not present 
here, of “all the charges against a defendant that grow out of 
a single criminal act, occurrence, episode, or transaction.” 
Ashe v. Swenson, 397 U. S. 436, 453-454 (1970) (Brennan , 
J., concurring). See Thompson v. Oklahoma, 429 U. S. 1053 
(1977) (Brennan , J., dissenting), and cases collected therein.

No. 79-6242. Jernig an  v . Louis iana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 377 So. 2d 1222.

Mr . Justice  White , with whom Mr . Just ice  Brennan  
and Mr . Justice  Marshall  join, dissenting.

The New Orleans, La., police received an anonymous tele-
phone call informing them that a black male wearing a 
yellow shirt and blue pants and armed with a handgun could 
be found sitting in Sander’s Bar. A radio dispatch went out, 
and Officer Williams proceeded to the bar. Of the 10 or 12 
persons in the bar, petitioner was the only one wearing a 
yellow shirt and blue pants. Officer Williams approached 
petitioner, directed him to stand, and frisked him. The
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officer detected a gun in petitioner’s pants pocket; he removed 
a .38-caliber revolver and arrested petitioner who was charged 
with violation of Louisiana law by possession of a firearm 
after having been previously convicted of a felony.

In sustaining the trial court’s denial of petitioner’s motion 
to suppress the gun as illegally seized, the Louisiana Supreme 
Court noted that the Fourth Amendment would render the 
evidence inadmissible if the officer did not have sufficient 
knowledge of facts and circumstances to amount to reason-
able cause for an investigatory detention. The court also 
noted that Adams v. Williams, 407 U. S. 143 (1972), recog-
nized that an informer’s tip can provide a police officer with 
reasonable cause to detain and question a suspect. But the 
court noted further the difference between this case and 
Adams, for the narrow issue presented here was whether an 
informer’s tip could provide reasonable cause if the tip was 
anonymous. According to the court, if the information re-
ceived from the anonymous tipster carried enough indicia of 
reliability, such as specificity of the information and corrob-
oration by independent police work, the anonymous tip was 
sufficient. Moreover, prompt police action was justified 
where the information would indicate an immediate and real 
danger to the public.

We have not directly decided whether an anonymous tip 
may furnish reasonable suspicion for a stop and frisk. We 
have emphasized the specificity of the information provided, 
the independent corroboration by the police officer, and the 
danger to the public. See, e. g., Adams, supra; Draper v. 
United States, 358 U. S. 307 (1959). But in the decided 
cases, these factors were not the only indicia of reliability. 
The informers in Adams and Draper were known to the 
officer and were known to have provided reliable information 
in the past. The same cannot be said of an anonymous 
tipster.

Arguably, the decision of the Louisiana Supreme Court is 
inconsistent with our prior cases which require that reason-
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able suspicion be based on a sufficiently reliable informer’s 
tip. I would grant certiorari for this reason and also because 
the reliability of an anonymous or unidentified tipster is an 
issue that has divided the Federal Courts of Appeals. Com-
pare United States v. McLeroy, 584 F. 2d 746 (CA5 1978), 
and United States v. Robinson, 536 F. 2d 1298 (CA9 1976) 
(no reasonable suspicion), with United States v. Hernandez, 
486 F. 2d 614 (CA7 1973) {per curiam) (reasonable suspi-
cion), cert, denied, 415 U. S. 959 (1974). See also United 
States v. Gorin, 564 F. 2d 159 (CA4 1977), cert, denied, 434 
U. S. 1080 (1978), and United States v. Unverzagt, 424 F. 2d 
396 (CA8 1970) (identity of informer known but no proof of 
his reliability; reasonable suspicion found). The state courts 
are similarly divided. Accordingly, I dissent from the denial 
of certiorari.

Rehearing Denied
No. 79-5940. Turner  v . Mitchell , Warden , 445 U. S. 

966;
No. 79-6057. Gray  v . United  States , ante, p. 911;
No. 79-6092. Lillib ridge  et  ux . v . Commis sion er  of  

Internal  Revenue , 445 U. S. 967;
No. 79-6171. Attwell  et  al . v . La Salle  Nation al  Bank  

et  al ., 445 U. S. 954;
No. 79-6178. Boalbe y  v . Kindred , ante, p. 912; and
No. 79-6186. Noe  v . Civiletti , Attorney  General , et  

al ., 445 U. S. 969. Petitions for rehearing denied.

May  22, 1980

Dismissals Under Rule 60
No. 78-1653. North  Carolin a  Wildli fe  Reso urces  Com -

mis si on  et  al . v. Eastern  Band  of  Cherokee  Indi ans . 
C. A. 4th Cir. Certiorari dismissed under this Court’s Rule 
60. Reported below: 588 F. 2d 75.
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No. 79-1237. Philli ps  v . Texas . Appeal from Ct. Crim. 
App. Tex. dismissed under this Court’s Rule 60. Reported 
below: 588 S. W. 2d 378.

May  27, 1980

Appeals Dismissed
No. 79-1340. Hodges  Transf er  Co ., Inc ., et  al . v . Ala -

bama  Public  Service  Comm iss ion  et  al . Appeal from Sup. 
Ct. Ala. dismissed for want of substantial federal question. 
Reported below: 376 So. 2d 680.

No. 79-1606. Carter  v . Kansas  City , Mis so uri . Appeal 
from Ct. App. Mo., Western District, dismissed for want of 
substantial federal question. Reported below: 591 S. W. 2d 
132.

No. 79-1549. Geeck  et  al . v . City  of  New  Orleans  et  al . 
Appeal from Sup. Ct. La. dismissed for want of substantial 
federal question. Mr . Just ice  Blackmu n  and Mr . Justice  
Powel l  would note probable jurisdiction and set case for oral 
argument. Reported below: 377 So. 2d 1206.

Certiorari Granted—Reversed and Remanded. (See No. 79- 
1101, ante, p. 643.)

Certiorari Granted—Vacated and Remanded
No. 78-6891.
No. 79-5032.
No. 79-5188.
No. 79-5567.
No. 79-5904.
No. 79-6330.

Davi s  v . Georgia ;
Spra ggins  v . Georgia ;
Colli ns  v . Georgi a ;
Baker  v . Georgia ;
Hamil ton  v . Georgia ; and
Brooks  v . Georgia . Sup. Ct. Ga. Motions 

of petitioners for leave to proceed in forma pauperis and cer-
tiorari granted. Judgments vacated insofar as they leave un-
disturbed the death penalties imposed, and cases remanded for 
further consideration in light of Godfrey n . Georgia, ante, 
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p. 420. Reported below: No. 78-6891, 242 Ga. 901, 252 S. E. 
2d 443; No. 79-5032, 243 Ga. 73, 252 S. E. 2d 620; No. 79- 
5188, 243 Ga. 291, 253 S. E. 2d 729; No. 79-5567, 243 Ga. 710, 
257 S. E. 2d 192; No. 79-5904, 244 Ga. 145, 259 S. E. 2d 81; 
No. 79-6330, 244 Ga. 574, 261 S. E. 2d 379.

No. 79-1243. Harris , Correcti onal  Superintendent , 
et  al . v. Bermudez  et  al . C. A. 2d Cir. Motions of respond-
ents for leave to proceed in forma pauperis and certiorari 
granted. Judgment vacated and case remanded for further 
consideration in light of Cuyler v. Sullivan, ante, p. 335. Re-
ported below: 614 F. 2d 1285.

No. 79-1462. Mc Guire , Police  Commis sioner  of  New  
York  City  v . Leigh  et  al . C. A. 2d Cir. Certiorari granted, 
judgment vacated, and case remanded for further considera-
tion in light of Board of Regents v. Tomanio, ante, p. 478. 
Reported below: 613 F. 2d 380.

No. 79-1565. Miss ouri  v . Sours . Sup. Ct. Mo. Motion 
of respondent for leave to proceed in forma pauperis and cer-
tiorari granted. Judgment vacated and case remanded for 
further consideration in light of Whalen v. United States, 445 
U. S. 684 (1980). Reported below: 593 S. W. 2d 208.

No. 79-5790. Brown  v. United  States . C. A. 9th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Cuyler v. Sullivan, ante, 
p. 335. Reported below: 605 F. 2d 561.

No. 79-5995. Smith  v . Bordenkir cher , Penitent iary  
Superi ntendent . C. A. 6th Cir. Motion of petitioners for 
leave to proceed in forma pauperis and certiorari granted. 
Judgment vacated and case remanded for further considera-
tion in light of Cuyler v. Sullivan, ante, p. 335. Reported 
below: 611 F. 2d 374.
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No. 79-6376. Barnett  v . Aufosd , Warden , et  al . C. A. 
10th Cir. Motion of petitioner for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of Cuyler v. 
Sullivan, ante, p. 335.

Miscellaneous Orders
No. A-941. Egbert  v . Kansa s . Application for stay of 

mandate of the Supreme Court of Kansas, addressed to Mr . 
Justi ce  Brennan  and referred to the Court, denied.

No. A-979. Board  of  Educati on  of  the  City  of  Detr oit  
et  al . v. Mill iken , Governor  of  Michiga n , et  al . Appli-
cation for stay of mandate of the United States Court of 
Appeals for the Sixth Circuit, presented to Mr . Just ice  
Stewart , and by him referred to the Court, denied. The 
order entered by Mr . Just ice  Stewart  on May 14, 1980, is 
vacated.

No. D-193. In  re  Disbarm ent  of  Leach . It is ordered 
that Fred L. Leach, of Amarillo, Tex., be suspended from the 
practice of law in this Court and that a rule issue, returnable 
within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. 79-816. Potomac  Electric  Power  Co . v . Direc tor , 
Offi ce  of  Workers ’ Comp ensa tion  Programs , U. S. Depart -
ment  of  Labor , et  al . C. A. D. C. Cir. [Certiorari granted, 
444 U. S. 1069.] Motion of petitioner to dispense with print-
ing appendix granted.

No. 79-6370. Able  et  ux . v . Delawa re . Appeal from 
Sup. Ct. Del. Motion of appellants to seal the record granted.

No. 79-1451. Pfis ter  v . Delta  Air  Lines , Inc ., et  al . 
Motion for leave to file petition for writ of certiorari and for 
other relief denied.
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Probable Jurisdiction Noted
No. 79-1380. Harris , Secret ary  of  Healt h  and  Human  

Service s v . Wilson  et  al . Appeal from D. C. N. D. Ill. 
Probable jurisdiction noted. Reported below: 478 F. Supp. 
1046.

Certiorari Denied
No. 79-646. Partin  v . Unit ed  States . C. A. 9th Cir. 

Certiorari denied. Reported below: 601 F. 2d 1000.

No. 79-795. Medina -Herrera  v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Reported below: 606 F. 2d 770.

No. 79-1256. Turlock  Irrigation  Distr ict  et  al . v . City  
and  Count y  of  San  Franc isc o ; and

No. 79-1479. United  Air  Lines , Inc ., et  al . v . City  and  
County  of  San  Francisco . C. A. 9th Cir. Certiorari 
denied. Reported below: 616 F. 2d 1063.

No. 79-1273. Ruman  v . Depart ment  of  Revenue  of  
Pennsylvania  et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 612 F. 2d 574.

No. 79-1289. Chaney  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 614 F. 2d 774.

No. 79-1299. Fitz geral d , Public  Admini strator  of  the  
County  of  New  York  v . American  Tradi ng  & Producti on  
Corp . Ct. App. N. Y. Certiorari denied. Reported below: 
48 N. Y. 2d 843, 400 N. E. 2d 366.

No. 79-1384. Exxon  Corp . v . United  States ;
No. 79-1394. Shell  Oil  Co . v . United  States ; and
No. 79-1395. Marathon  Oil  Co . v . Unite d States . 

C. A. D. C. Cir. Certiorari denied. Reported below: 202 
U. S. App. D. C. 70, 628 F. 2d 70.
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No. 79-1401. Ohio  County  and  Indep ende nt  Agricul -
ture  Societies , Delaw are  County  Fair  v . Commis sio ner  of  
Internal  Revenue . C. A. 6th Cir. Certiorari denied. Re-
ported below: 610 F. 2d 448.

No. 79-1442. Ass ociated  Builde rs  & Contractors , Inc ., 
Balti more  Metrop olitan  Chap ter  v . Lubber s , Genera l  
Counsel  of  National  Labor  Relati ons  Board . C. A. 4th 
Cir. Certiorari denied. Reported below: 610 F. 2d 1221.

No. 79-1445. Schmi dt  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 615 F. 2d 1354.

No. 79-1456. Fruehauf  Corp . v . Equal  Empl oyme nt  
Opport unity  Commis si on . C. A. 10th Cir. Certiorari de-
nied. Reported below: 609 F. 2d 434.

No. 79-1490. Jackson  et  vir  v . Wherry  et  al . Ct. App. 
D. C. Certiorari denied.

No. 79-1528. Smith  et  al . v . Equit y  National  Indus -
trie s , Inc ., et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 609 F. 2d 1007.

No. 79-1537. Cowl ey , dba  Cowl ey  Pump  & Suppl y , et  
al . v. Braden  Industri es , Inc . C. A. 9th Cir. Certiorari 
denied. Reported below: 613 F. 2d 751.

No. 79-1541. Ross v. United  Stat es . Ct. Cl. Certiorari 
denied. Reported below: 220 Ct. Cl. 689, 618 F. 2d 122.

No. 79-1554. Ferrell  v . South  Caroli na . Sup. Ct. 
S. C. Certiorari denied. Reported below: 274 S. C. 401, 266 
S. E. 2d 869.

No. 79-1556. Canron , Inc . v . Plas ser  American  Corp . 
C. A. 4th Cir. Certiorari denied. Reported below: 609 F. 
2d 1075.

No. 79-1559. Bramb let t  v . Tennessee . Ct. Crim. App. 
Tenn. Certiorari denied.
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No. 79-1566. Iowa  State  Men ’s Reformatory  et  al . v . 
Gunther . C. A. 8th Cir. Certiorari denied. Reported be-
low: 612 F. 2d 1079.

No. 79-1568. Dis trict  of  Columbia  v . Bish op  et  al . Ct. 
App. D. C. Certiorari denied. Reported below: 411 A. 2d 
997.

No. 79-1590. Nolan  v . Maryla nd . Ct. Sp. App. Md. 
Certiorari denied. Reported below: 43 Md. App. 747.

No. 79-1593. Gulf  Oil  Corp , et  al . v . Pennsylvani a  
Power  & Light  Co . Super. Ct. Pa. Certiorari denied. Re-
ported below: 270 Pa. Super. 514, 411 A. 2d 1203.

No. 79-1619. Mosse r  v . White -Weld  & Co., Inc . Ct. 
Civ. App. Tex., 5th Sup. Jud. Dist. Ortiorari denied. Re-
ported below: 587 S. W. 2d 485.

No. 79-1663. Pearson  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 517 F. 2d 350.

No. 79-1684. Medel lin  v . Unite d States . C. A. 5th 
Cir. Certiorari denied. Reported below: 614 F. 2d 1297.

No. 79-5700. Hunt  v . Grass o , Governor  of  Connecti -
cut , et  al . C. A. 2d Cir. Certiorari denied. Reported be-
low: 614 F. 2d 1287.

No. 79-5795. West  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 609 F. 2d 274.

No. 79-5841. Brown  v . United  Stat es . C. A. 9th Cir.
Certiorari denied. Reported below: 602 F. 2d 909.

No. 79-5983. Hunt  v . Illinois . App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 73 Ill. App. 3d 1034, 392 
N. E. 2d 793.

No. 79-6100. Ashcro ft  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 607 F. 2d 1167.
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No. 79-6101. Vasil  v . Florida . Sup. Ct. Fla. Certiorari 
denied. Reported below: 374 So. 2d 465.

No. 79-6106. Parrott  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 612 F. 2d 572.

No. 79-6117. Daska lakis  v . Executive  Commercial  
Servic es , Ltd ., et  al . App. Ct. Ill., 2d Dist. Certiorari 
denied. Reported below: 74 Ill. App. 3d 760, 393 N. E. 2d 
1365.

No. 79-6120. Zurosk y  et  al . v . Unite d  States . C. A. 
1st Cir. Certiorari denied. Reported below: 614 F. 2d 779.

No. 79-6141. Ford  v . Illinois . App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 73 Ill. App. 3d 1111, 395 
N. E. 2d 1249.

No. 79-6145. Lee  v . Garrison , Warden , et  al . C. A. 4th 
Cir. Certiorari denied.

No. 79-6157. Buckle  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 613 F. 2d 361.

No. 79-6221. Ginter  v . Southern  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 611 F. 2d 1226.

No. 79-6243. O’Brien  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1361.

No. 79-6246. Rodriguez  v . United  Stat es . C. A. 2d Cir.
Certiorari denied. Reported below: 613 F. 2d 28.

No. 79-6253. Brown  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1020.

No. 79-6269. Dyas  v . Arkansas . Sup. Ct. Ark. Certio-
rari denied. Reported below: 265 Ark. xxii.

No. 79-6273. Chapm an  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 615 F. 2d 1294.



968 OCTOBER TERM, 1979

May 27, 1980 446 U. S.

No. 79-6277. Buck  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1362.

No. 79-6332. Stevens  v . North  Carolina . Super. Ct. 
N. C., Mecklenberg County. Certiorari denied.

No. 79-6333. Baines  v . Hilt on , Prison  Supe rinten dent , 
et  al . C. A. 3d Cir. Certiorari denied.

No. 79-6338. Street  v . Warden , Maryland  Penite n -
tiar y . C. A. 4th Cir. Certiorari denied. Reported below: 
618 F. 2d 105.

No. 79-6342. Lane  v . Jeffer son  Healt h Care , Inc ., 
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
612 F. 2d 573.

No. 79-6347. Giordan o v . Mass achuse tts . Ct. App. 
Mass. Certiorari denied. Reported below: 8 Mass. App. 
590, 395 N. E. 2d 896.

No. 79-6349. Schultz  v . Israel , Warden . C. A. 7th Cir.
Certiorari denied. Reported below: 618 F. 2d 109.

No. 79-6351. Garrett  v . Arrington , Sherif f . Sup. Ct.
Ga. Certiorari denied. Reported below: 245 Ga. 47, 262 
S. E. 2d 808.

No. 79-6356. Hop -Wah , aka  Green  v . Hopper , Warden .
C. A. 5th Cir. Certiorari denied. Reported below: 613 F. 
2d 312.

No. 79-6357. Shaw  v . Cole , Sheriff , et  al . C. A. 5th
Cir. Certiorari denied.

No. 79-6358. Angel  v . Clark . C. A. 5th Cir. Certiorari 
denied.

No. 79-6360. Taylor  v . Hayes  et  al . C. A. 4th Cir.
Certiorari denied. Reported below: 618 F. 2d 105.

No. 79-6363. Dawn  v . Wenzler  et  al . C. A. 9th Cir. 
Certiorari denied.
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No. 79-6367. Brooks  v . Wyrick , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 620 F. 2d 308.

No. 79-6377. Gracey  v . Miller . App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 75 Ill. App. 3d 1104, 399 
N. E. 2d 1390.

No. 79-6436. Ray  v . Sowd ers , Reformatory  Superi n -
tendent . C. A. 6th Cir. Certiorari denied. Reported be-
low: 612 F. 2d 582.

No. 79-6461. Sullivan  v . Ford  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 609 F. 2d 197.

No. 79-6468. King  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 616 F. 2d 1034.

No. 79-6483. Payto n  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 615 F. 2d 922.

No. 79-6486. Venable  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-6495. Melt on  v . United  States . C. A. 5th Cir. 
Certiorari denied.

No. 79-6498. Sande rs  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 614 F. 2d 292.

No. 79-6501. Labinia  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 614 F. 2d 1207.

No. 79-6503. Fera  v . Unite d Stat es . C. A. 1st Cir. 
Certiorari denied. Reported below: 616 F. 2d 590.

No. 79-6505. Hayward  v . Day . C. A. 8th Cir. Certio-
rari denied. Reported below: 619 F. 2d 716.

No. 79-1317. Hunt  v . Oklahom a . Ct. Crim. App. Okla. 
Certiorari denied. Mr . Justi ce  Brennan , Mr . Justice  
Stewart , and Mr . Justi ce  Marshall  would grant certiorari 
and reverse the conviction. Reported below: 601 P. 2d 464.
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No. 79-6527. Reed  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 618 F. 2d 118.

No. 79-1553. Coleman  v . Monta na . Sup. Ct. Mont.; 
and

No. 79-5975. Bowe n  v . Georgia . Sup. Ct. Ga. Certio-
rari denied. Reported below: No. 79-1553, ---- Mont.----- , 
605 P. 2d 1000; No. 79-5975, 244 Ga. 495, 260 S. E. 2d 855.

Mr . Justice  Brennan  and Mr . Justice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

Rehearing Denied
No. 79-1190. La Salle  National  Bank , Trustee , et  al . v . 

Peopl es  Gas  Light  & Coke  Co ., 445 U. S. 943. Petition for 
rehearing denied.

No. 79-6018. Steele  v . Barrett  et  al ., 445 U. S. 933. 
Motion for leave to file petition for rehearing denied.

June  2, 1980
Appeals Dismissed

No. 79-1295. Mc Keespor t  Area  School  Dis trict  v . 
Pennsylvani a  Department  of  Education . Appeal from 
Pa. Commw. Ct. dismissed for want of substantial federal ques-
tion. Mr . Justice  Stevens  would note probable jurisdiction 
and set case for oral argument. Reported below: 38 Pa. 
Commw. 290, 392 A. 2d 912.

Mr . Just ice  White , with whom Mr . Justice  Rehnquist  
joins, concurring.

Under Pennsylvania law, a public school district must pro-
vide nonpublic school children with transportation to and 
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from school and transportation for educational field trips if 
those services are provided to public school children. Pa. 
Stat. Ann., Tit. 24, § 13-1361 (Purdon Supp. 1979-1980). 
The present controversy centers on that portion of the stat-
ute dealing with transportation to and from school. Mr . 
Justice  Blackmu n ’s concurring opinion, however, post, at 
978, states that it “is not automatically apparent from the jur-
isdictional statement and the motion to dismiss that have been 
filed with this Court, or from the summary opinion of the 
[Pennsylvania] Commonwealth Court,” that the constitu-
tionality of the field-trip provision is not before us. I write 
both to demonstrate that the absence of the field-trip issue is 
absolutely clear and to analyze the law that Mr . Justic e  
Blackmu n  would apply to this case if the field-trip issue 
were present.

I
In School District of Pittsburgh v. Pennslyvania Dept, of 

Education, 443 U. S. 901 (1979), we dismissed for want of a 
substantial federal question an appeal challenging the consti-
tutionality of the same statute challenged here. The ques-
tion presented by the jurisdictional statement in School Dis-
trict of Pittsburgh reads as follows: “Whether Pennsylvania 
Act 372 of 1972 [Act of Dec. 29, 1972, P. L. 1726, No. 372, 
amending § 1361 of the Public School Code of 1949 (24 P. S. 
§ 13-1361, as amended)] requiring school districts to transport 
resident nonpublic school pupils to and from schools located up 
to 10 miles beyond district boundaries violates the Establish-
ment Clause of the First Amendment of the Constitution of 
the United States because of the Act’s primary effect of ad-
vancing religion in addition to fostering excess entanglement 
of the state with religion.” Juris. Statement, 0. T. 1978, No. 
78-1614, p. 3. The question presented by the jurisdictional 
statement in the instant case is identically phrased. Juris. 
Statement 4. Because a ruling of dismissal for want of a sub-
stantial federal question is a judgment on the merits, Hicks v.
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Miranda, 422 U. S. 332, 344 (1975), and because this case 
presents the same challenge to the same statute that we re-
jected in School District of Pittsburgh, the same outcome 
properly follows here.

II
Nor can it be maintained that, although the identical 

statute and constitutional arguments are involved in both 
cases, School District of Pittsburgh involved a different ap-
plication of the statute and thus that a different legal re-
sponse is occasioned here. The instant litigation commenced 
with a show-cause order emanating from the Pennsylvania 
Department of Education, an order that placed in jeopardy 
under the statute appellant school district’s public trans-
portation reimbursement for the 1973-1974 school year. 
The order was premised not on any district action regarding 
field trips, but on the district’s alleged refusal to transport 
students to five specified nonpublic schools beyond district 
boundaries in violation of the statute. Juris. Statement 7-8. 
Similarly, in School District of Pittsburgh, the litigation com-
menced with a show-cause order from the Department of 
Education threatening the appellant district’s public trans-
portation reimbursement for the 1973-1974 school year and 
relying on the district’s alleged refusal to transport students 
to 20 specified institutions located beyond district boundaries. 
Juris. Statement, 0. T. 1978, No. 78-1614, pp. 7-8.

In short, both cases involve controversies surrounding trans-
portation to nonpublic schools outside the relevant district 
in accordance with a statute that also happens to provide for 
educational field trips for nonpublic school children. Neither 
case, however, involves any claim that the field-trip provision, 
as distinguished from the provision for transportation to and 
from nonpublic schools, is a forbidden establishment of reli-
gion.1 In neither case did the state courts address such an 

1 Even a cursory glance at the statutory language, see post, at 977, n. *, 
confirms that the two provisions are distinct and severable. School 
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issue, and in neither was the field-trip provision expressly 
included in or subsumed by the question presented in the 
jurisdictional statement. Indeed, the Pennsylvania Supreme 
Court in School District of Pittsburgh, upon which case 
the Pennsylvania Commonwealth Court in the instant suit 
relied, App. to Juris. Statement 4a, expressly declared that the 
field-trip “portion of Act 372 is not before us” and that the 
court “need not consider the constitutionality of the field trip 
provision.” Springfield School Dist. v. Department of Ed., 
483 Pa. 539, 553, n. 6, 397 A. 2d 1154, 1161, n. 6 (1979). 
It is apparent, therefore, that we have no jurisdiction to decide 
the validity of the part of the statute dealing with field trips. 
Cardinale v. Louisiana, 394 U. S. 437 (1969); Crowell v. 
Randell, 10 Pet. 368, 391 (1836). See R. Stern & E. Gress-
man, Supreme Court Practice § 3.27, p. 214 (5th ed. 1978) 
(“It has long been established that the Supreme Court is 
vested with no jurisdiction unless a federal question was raised 
and decided in the state court below”).

Ill
Affirming this case thus would involve no inconsistency 

with Wolman v. Walter, 433 U. S. 229 (1977), where this 
Court saw lurking behind a routine exercise in local pedagogy, 
the educational field trip, the menacing hulk of an established 
state religion. Since Mr . Just ice  Blackmun ’s concurrence 
adverts to Wolman as authority in this area, however, that 
case merits further examination.

In Wolman the Ohio Legislature had enacted a multifaceted 
program designed to provide assistance to nonpublic schools, 
presumably in recognition of the central importance of these 
schools in fulfilling the Nation’s educational mission. See 
Committee for Public Education v. Nyquist, 413 U. S. 756, 
813-820 (1973) (White , J., dissenting). The program in-

district action that implicates one provision need not, and does not here, 
implicate the other.
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eluded, inter alia, the loaning of secular textbooks to non-
public school students or their parents; the supplying to 
nonpublic schools of standardized tests and scoring services; 
and the granting to nonpublic schools of field trips and trans-
portation services such as are provided to public school stu-
dents. The Court found certain aspects of the program 
acceptable under the Establishment Clause—e. g., secular text-
books, standardized tests and scoring—but other aspects, in-
cluding the field-trip provision, did not fare so well.

The Court believed that the field-trip provision had several 
troubling features. First, “the nonpublic school controls the 
timing of the trips and, within a certain range, their fre-
quency and destinations,” indicating that “the schools, rather 
than the children, truly are the recipients of the service. . . .” 
433 U. S., at 253. Second, the Court observed that, “although 
a trip may be to a location that would be of interest to those 
in public schools, it is the individual teacher who makes a 
field trip meaningful,” ibid., and this poses “an unacceptable 
risk of fostering of religion [as] an inevitable byproduct.” 
Id., at 254. Finally, to ensure that nonpublic schools do not 
pursue sectarian ends on their field trips would entail super-
vision by public school authorities, which “would create 
excessive [governmental] entanglement” in the affairs of sec-
tarian institutions. Ibid.

In the present case, as in Wolman, we are not faced with 
a legislative enactment evincing a sectarian purpose. Id., at 
236. Fortunately, all of us continue to regard the achieve-
ment of educational quality as a valid secular end that States 
may pursue. A secular legislative purpose, however, is only 
one of the Court’s Establishment Clause indicia. To pass 
muster a statute must also have “a principle or primary effect 
that neither advances nor inhibits religion” and “must not 
foster an excessive government entanglement with religion.” 
Ibid. See Roemer v. Maryland Public Works Bd., 426 U. S. 
736, 748 (1976); Committee for Public Education v. Nyquist, 
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supra, at 772-773; Lemon v. Kurtzman, 403 U. S. 602,612-613 
(1971). In Wolman, the Court concluded that the challenged 
statute fails the latter two tests by subsidizing field trips for 
nonpublic school students.

What is the “principal or primary effect” of such a provision? 
The most reasonable appraisal surely suggests that the prin-
cipal or primary effect of field trips for nonpublic school 
students is that boys and girls whose parents have exercised 
their constitutional right to send their children to private 
schools, Pierce v. Society of Sisters, 268 U. S. 510 (1925), will 
expand their educational horizons, just as the public school 
children benefiting from the same experience will expand 
theirs. Is this a danger from which we must shield the 
American public? The Court in Wolman failed to explain 
why we should not consider the venerable institution of 
the field trip as firmly grounded in sound educational policy 
and the effect sought to be created by educators and legis-
lators as pedagogical and not religious. In Wolman, the 
Court could do no more than voice insubstantial and baseless 
fears that field trips might be used for religious indoctrination.

And what of excessive entanglement? As I read the instant 
statute, the State of Pennsylvania has devised no mechanism 
for “policing” nonpublic schools. The Supreme Court of Penn-
sylvania has similarly concluded that the “Act before us does 
not in any manner require the state to engage in fa compre-
hensive, discriminating and continuing’ surveillance of the 
nonpublic school teachers.” 483 Pa., at 566, 397 A. 2d, at 
1168, quoting Lemon v. Kurtzman, supra, at 619. Nor had 
the State of Ohio in Wolman devised such a mechanism. Yet 
there the Court, without the benefit of any record facts show-
ing actual entanglement, went on to conclude that, if the 
State of Ohio were ever to police nonpublic school field trips, 
excessive entanglement would result.

The precedential—or, for that matter, the persuasive— 
force of such ex cathedra wanderings is deservedly minimal. 
A decision that concedes a secular purpose, describes no actual 
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religious effect, and allows that there is no present excessive 
entanglement furnishes very little guidance for subsequent 
Establishment Clause inquiries. Insofar as field trips were 
concerned, Wolman, at bottom, was a decision predicated 
on fear of a series of unsubstantiated eventualities: What if 
the nonpublic school controls the timing, frequency, and des-
tination of field trips so as to create a religious effect? 433 
U. S., at 253. What if a nonpublic school teacher contrives, 
in making the field trip “meaningful,” to exalt religion? 
Ibid. What if the State were ever to police nonpublic schools 
to make sure the field trips remained secular in character? 
Id., at 254.

Responding to such fears is a difficult, if not impossible, 
task. One can say “it isn’t so” on the indisputable ground 
that “it isn’t.” This would be one way of declining to find 
in the record what is not there. Perhaps the best response, 
however, is to observe that we ought “not assume that 
teachers in parochial schools will be guilty of bad faith or 
any conscious design to evade the limitations imposed by the 
statute and the First Amendment,” Lemon v. Kurtzman, 
supra, at 618, quoted in Wolman v. Walter, 433 U. S., at 
254, and to remind the Court “that legislation having a secu-
lar purpose and extending governmental assistance to sec-
tarian schools in the performance of their secular functions 
does not constitute ‘law[s] respecting an establishment of 
religion’ forbidden by the First Amendment merely because a 
secular program may incidentally benefit a church in ful-
filling its religious mission.” Lemon v. Kurtzman, supra, 
at 663-664 (White , J., concurring in part and dissenting in 
part).2

Mr . Justice  Blackmu n , with whom Mr . Justice  Brennan  
joins, concurring.

Section 1361 of the Pennsylvania Public School Code of 
1949 (Pa. Stat. Ann., Tit. 24, § 13-1361 (Purdon 1962)), as 

2 In this respect it is useful to bear in mind Mr . Just ic e  Bla ck mu n ’s
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amended by 1972 Pa. Laws No. 372,* authorizes a public 
school district of the Commonwealth of Pennsylvania to 
provide free transportation for its kindergarten, elementary, 
and secondary school pupils, and also to provide free trans-
portation to and from any point in the Commonwealth for 
educational field trips. The statute states, in addition, that 
when such transportation is provided for public school pupils, 
the district “shall also make identical provision” for pupils 
who attend nonprofit, nonpublic schools located within the 
district or outside the district at a distance not exceeding 10 
miles.

admonition in Roemer v. Maryland Public Works Bd., 426 U. S. 736, 747 
(1976) (footnote omitted), quoted in Committee for Public Education v. 
Regan, 444 U. S. 646, 658, n. 6 (1980):
“The Court has not been blind to the fact that in aiding a religious institu-
tion to perform a secular task, the State frees the institution’s resources 
to be put to sectarian ends. If this were impermissible, however, a church 
could not be protected by the police and fire departments, or have its 
public sidewalk kept in repair. The Court never has held that religious 
activities must be discriminated against in this way.”

*“The board of school directors in any school district may, out of the 
funds of the district, provide for the free transportation of any resident 
pupil to and from the kindergarten, elementary school, or secondary school 
in which he is lawfully enrolled, provided that such school is not operated 
for profit and is located within the district boundaries or outside the dis-
trict boundaries at a distance not exceeding ten miles by the nearest public 
highway, . . . and to and from any points in the Commonwealth in order 
to provide field trips for any purpose connected with the educational 
pursuits of the pupils. When provision is made by a board of school 
directors for the transportation of public school pupils to and from 
such schools or to and from any points in the Commonwealth in order to 
provide field trips as herein provided, the board of school directors shall 
also make identical provision for the free transportation of pupils who 
regularly attend nonpublic kindergarten, elementary and high schools not 
operated for profit to and from such schools or to and from any points 
in the Commonwealth in order to provide field trips as herein provided.” 
Pa. Stat. Ann., Tit. 24, § 13-1361 (Purdon Supp. 1979-1980).
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Appellant district challenged the Pennsylvania statute as 
violative of the Fourteenth Amendment’s Equal Protection 
Clause and of the First Amendment’s Establishment Clause. 
The Commonwealth Court of Pennsylvania upheld the stat-
ute against that challenge. 38 Pa. Commw. 290, 392 A. 2d 
912 (1978). The Supreme Court of Pennsylvania denied a 
petition for allowance of an appeal.

I join the Court’s dismissal of this case only on the specific 
assumption that the issue of the constitutionality of the field-
trip provision of the Pennsylvania statute is not before us. 
The absence of that issue, for me at least, is not automatically 
apparent from the jurisdictional statement and the motion 
to dismiss that have been filed with this Court, or from the 
summary opinion of the Commonwealth Court. That opin-
ion, however, states: “No issue of law or fact distinguishes 
this case from earlier cases decided by this Court and uphold-
ing the Secretary’s interpretation of the Act and the Act’s con-
stitutionality as so interpreted.” 38 Pa. Commw., at 291, 392 
A. 2d, at 912. That court’s “earlier cases” cited are School 
Dist. of Pittsburgh v. Commonwealth Dept, of Ed., 33 Pa. 
Commw. 535, 382 A. 2d 772 (1978); Springfield School Dist. 
v. Commonwealth Dept, of Ed., 35 Pa. Commw. 71, 384 A. 2d 
1049 (1978); and Pequea Valley School Dist. v. Common-
wealth Dept, of Ed., 36 Pa. Commw. 403, 387 A. 2d 1022 
(1978).

On appeal to the Supreme Court of Pennsylvania, those 
three decisions of the Commonwealth Court were affirmed by 
a divided vote in a single opinion. Springfield School Dist. N. 
Department of Ed., 483 Pa. 539, 397 A. 2d 1154 (1979). In its 
opinion, the Supreme Court of Pennsylvania construed the 
basic free-transportation provision of the Pennsylvania stat-
ute in such a way as to alleviate federal constitutional con-
cern. It specifically noted, however, that the field-trip pro-
vision of the Act “is not before us in these appeals,” and that 



ORDERS 979

446U.S. June 2, 1980

the constitutionality of the field-trip provision need not be 
considered. Id., at 553, n. 6, 397 A. 2d, at 1161, n. 6. The 
court went on to observe, ibid., that the Attorney General of 
Pennsylvania has ruled the field-trip provision of the Act 
unconstitutional in its application to sectarian nonpublic 
schools. 1977 Op. Atty. Gen. No. 15.

In the present case I therefore assume that when the 
Commonwealth Court observed that no issue of law or fact 
distinguished this case from its cited “earlier cases,” it neces-
sarily means that the constitutionality of the field-trip pro-
vision was not at issue. It is only on that assumption that 
I join the Court in its dismissal of the appeal, for in Wolman 
v. Walter, 433 U. S. 229, 252-255 (1977), the Court flatly 
ruled that field-trip reimbursements to parochial schools are 
violative of the First Amendment. The continuing vitality 
of Wolman as controlling precedent in this area was recog-
nized in Committee jor Public Education n . Regan, 444 
U. S. 646, 654 (1980).

No. 79-1563. Yakima  County  Depu ty  Sherif f ’s Assn . 
v. Board  of  Commi ssioner s  for  Yakima  County , Washi ng -
ton , et  al . Appeal from Sup. Ct. Wash, dismissed for want 
of substantial federal question. Reported below: 92 Wash. 
2d 831, 601 P. 2d 936.

No. 79-1608. Taylor  et  al . v . Wiscons in  Tax  Appeals  
Commiss ion  et  al . Appeal from Sup. Ct. Wis. dismissed for 
want of jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 92 Wis. 2d 915, 289 N. W. 2d 306.

No. 79-6393. Doe  v . Sears . Appeal from Sup. Ct. 
Ga. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certio-
rari, certiorari denied. Reported below; 245 Ga. 83, 263 S. E. 
2d 119.



980 OCTOBER TERM, 1979

June 2, 1980 446 U. S.

No. 79-6219. Nels on  v . State  Acci dent  Insurance  
Fund . Appeal from Ct. App. Ore. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Mr . Just ice  Stevens  would note probable jurisdiction and 
set case for oral argument. Reported below: 43 Ore. App. 
155, 602 P. 2d 341.

Certiorari Granted—Reversed. (See Nos. 79-912 and 79-914, 
ante, p. 754.)

Certiorari Granted—Vacated and Remanded
No. 79-6290. Dupr is  v . United  States . C. A. 8th Cir. 

Motion of Cheyenne River Sioux Tribe of Cheyenne River 
Reservation for leave to file a brief as amicus curiae granted. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
to the United States District Court for the District of South 
Dakota (Central Division) to consider the question of moot-
ness. Reported below: 612 F. 2d 319.

Miscellaneous Orders
No. A-946. Blum , Commis sio ner  of  New  York  State  

Depart ment  of  Social  Services  v . Caldwell  et  al . Appli-
cation to stay injunction of the United States District Court 
for the Northern District of New York, entered December 3, 
1979, addressed to Mr . Justi ce  Stevens  and referred to the 
Court, denied.

No. 79-1457. Internati onal  Broth erho od  of  Electr i-
cal  Workers , AFL-CIO, Local  1969, et  al . v . Bise  et  al . 
C. A. 9th Cir.; and

No. 79-1617. Departme nt  of  Transp ortati on  of  Okla -
homa  v. Pile . Sup. Ct. Okla. The Solicitor General is in-
vited to file briefs in these cases expressing the views of the 
United States.
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No. 79-1266. Steadman  v . Securitie s and  Exchange  
Commis sion . C. A. 5th Cir. [Certiorari granted, ante, p. 
917.] Motion of petitioner to dispense with printing appen-
dix granted.

No. A-995 (79-1791). Flynt  v . Georgia . Application for 
stay of execution and enforcement of mandate of the Court 
of Appeals of Georgia, presented to Mr . Justice  Powell , and 
by him referred to the Court, denied. Mr . Just ice  Brennan , 
Mr . Justice  Stewart , and Mr . Justi ce  Marshall  would 
grant the application.

No. A-990 (79-1839). Fazio  et  al . v . United  States . 
Application for stay of mandate of the United States Court of 
Appeals for the Fifth Circuit, addressed to Mr . Justic e  
Brennan  and referred to the Court, denied.

No. 79-6390. Matthews  v . United  States ;
No. 79-6412. Muina  v . Depa rtme nt  of  Prof es sion al  

Licens ing  of  Monta na  et  al . ; and
No. 79-6446. Jones  v . Porter , U. S. Dis trict  Judge . 

Motions for leave to file petitions for writs of mandamus 
denied.

Certiorari Denied. (See also Nos. 79-912 and 79-914, ante, 
p. 754; and Nos. 79-1608, 79-6393, and 79-6219, supra.)

No. 79-1136. Brown  & Root , Inc ., et  al . v . Joyner  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 607 F. 2d 
1087.

No. 79-1280. First  Inve stm ent  Annuity  Company  of  
America  v . Mille r , Secret ary  of  the  Treasur y , et  al . ; and

No. 79-1281. Inve stm ent  Annuit y , Inc . v . Mille r , 
Secre tary  of  the  Treasur y , et  al . C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 197 U. S. App. D. C. 235, 
609 F. 2d 1.
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No. 79-1315. Doyle  et  al . v . United  States . Ct. Cl. 
Certiorari denied. Reported below: 220 Ct. Cl. 285, 599 F. 
2d 984, and 220 Ct. Cl. 326, 609 F. 2d 990.

No. 79-1199. Texas  v . Battarbee . 183d Jud. Dist. Ct. 
Tex., Harris County. Certiorari denied.

No. 79-1343. Diggs  v . United  States . C. A. D. C. Cir. 
Certiorari denied. Reported below: 198 U. S. App. D. C. 255, 
613 F. 2d 988.

No. 79-1351. Babic  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 614 F. 2d 777.

No. 79-1354. Club  Recre atio n  & Pleas ure  et  al . v . Ore -
gon  ex  rel . Haas , Dis trict  Attor ney  for  Multnomah  
County . Ct. App. Ore. Certiorari denied. Reported below: 
41 Ore. App. 557, 599 P. 2d 1194.

No. 79-1361. Beattie  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 613 F. 2d 762.

No. 79-1425. Wilderness  Public  Rights  Fund  v . An -
drus , Secre tary  of  the  Interi or , et  al .; and

No. 79-1447. Eiseman  et  al . v . Andrus , Secre tary  of  
the  Interior , et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 608 F. 2d 1250.

No. 79-1432. Southern  Pacific  Transportati on  Co . v . 
Hector  Martine z & Co. C. A. 5th Cir. Certiorari denied. 
Reported below: 606 F. 2d 106.

No. 79-1444. Zangrill o v . Ambac h , Commis sio ner  of  
Education  of  New  York , et  al . App. Div., Sup. Ct. N. Y., 
3d Jud. Dept. Certiorari denied. Reported below: 70 App. 
Div. 2d 790, 416 N. Y. S. 2d 159.

No. 79-1455. Kulik  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 601 F. 2d 604.
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No. 79-1458. Morga n  Guaranty  Trust  Comp any  of  New  
York  v . Rinier , Agent  for  Certain  Emp loyees  of  Bank -
rupt , et  al . ; and

No. 79-1459. Rodman , Truste e in Bankrupt cy  v . 
Rini er , Agent  for  Certain  Employee s  of  Bankrupt , et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 620 F. 2d 
319.

No. 79-1485. United  Steelworkers  of  Amer ica , AFL- 
CIO-CLC v. Dunba r  et  al . Sup. Ct. Idaho. Certiorari 
denied. Reported below: 100 Idaho 523, 602 P. 2d 21.

No. 79-1493. Pell on  et  al . v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 620 F. 2d 286.

No. 79-1558. Theodosopoulos  v . New  Hamps hire . Sup. 
Ct. N. H. Certiorari denied. Reported below: 119 N. H. 
573, 409 A. 2d 1134.

No. 79-1562. Baldwi n  et  al . v . Mills  et  al . Sup. Ct. 
Fla. Certiorari denied. Reported below: 377 So. 2d 971.

No. 79-1572. Revere  Copper  & Bras s Inc . v . Overse as  
Private  Invest ment  Corp . C. A. D. C. Cir. Certiorari 
denied. Reported below: 202 U. S. App. D. C. 81, 628 F. 
2d 81.

No. 79-1584. Vango  v . Mitchel l , Warden . C. A. 4th 
Cir. Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-1600. Bombardier  Ltd . et  al . v . Engine  Spe cia l -
ties , Inc . C. A. 1st Cir. Certiorari denied. Reported 
below: 605 F. 2d 1.

No. 79-1604. Hall  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 377 So. 2d 1123.

No. 79-1607. Sherar d v . Shelton , Direct or , Depar t -
ment  of  Social  Service s  of  Wayne  County . Sup. Ct. Mich. 
Certiorari denied. Reported below: 407 Mich. 888.
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No. 79-1620. Lombard , Sherif f , et  al . v . Cooper  et  al . 
Ct. App. N. Y. Certiorari denied. Reported below: 49 N. Y. 
2d 69, 399 N. E. 2d 1188.

No. 79-1627. Green  v . County  of  Alameda  et  al . C. A. 
9th Cir. Certiorari denied.

No. 79-1692. Famola re , Inc . v . Edis on  Brothe rs  Stores , 
Inc ., et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 618 F. 2d 111.

No. 79-1699. Hawai ian  Teleph one  Co . et  al . v . Depar t -
ment  of  Labor  and  Indus tri al  Relat ions  of  Hawaii  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 614 F. 2d 
1197.

No. 79-1715. Parris h  et  al . v . United  States . C. A. 
4th Cir. Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-1745. Scafi di  v. Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 618 F. 2d 113.

No. 79-1758. Erickson  et  ux . v . Unite d  States . C. A. 
10th Cir. Certiorari denied.

No. 79-1773. Ericks on  et  ux . v . Eubanks , U. S. Distr ict  
Judge . C. A. 10th Cir. Certiorari denied.

No. 79-6035. Garcia  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 605 F. 2d 349.

No. 79-6134. Christi an  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 592 S. W. 2d 625.

No. 79-6165. Lumsd en  v . Mis sour i . Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 589 S. W. 2d 226.

No. 79-6172. Sharp  v . Rhodes  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 615 F. 2d 1362.

No. 79-6179. Chavez  v . Wyomi ng . Sup. Ct. Wyo. Cer-
tiorari denied. Reported below: 604 P. 2d 1341.
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No. 79-6189. Mc Coy  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 79-6196. Gerome tte  v . General  Motors  Corp . 
C. A. 6th Cir. Certiorari denied. Reported below: 609 F. 2d 
1200.

No. 79-6200. Thomas  v . Unit ed  States . Ct. App. D. C. 
Certiorari denied. Reported below: 411 A. 2d 618.

No. 79-6213. Beal  v . Estel le , Corrections  Direc tor .
C. A. 5th Cir. Certiorari denied.

No. 79-6226. Campbell  v . Illino is . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 75 Ill. App. 3d 
1101, 399 N. E. 2d 1388.

No. 79-6255. Quinones  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 615 F. 2d 1354.

No. 79-6283. Markt  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 612 F. 2d 584.

No. 79-6297. Wade  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-6304. Taylor  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 615 F. 2d 1354.

No. 79-6314. Irvin  v . Nanni  et  al . Ct. App. Tenn. 
Certiorari denied.

No. 79-6339. Harbolt  v . United  States . C. A. 5th Cir. 
Certiorari denied.

No. 79-6346. Honeycutt  v . Ward , Corrections  Commis -
si oner . C. A. 2d Cir. Certiorari denied. Reported below: 
612 F. 2d 36.

No. 79-6381. Short  v . Wash ingto n . Ct. App. Wash. 
Certiorari denied. Reported below: 23 Wash. App. 1055.
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No. 79-6382. Scott , Admi nis trat rix  v . Lane . Sup. Ct. 
Va. Certiorari denied. Reported below: 220 Va. 578, 260 
S. E. 2d 238.

No. 79-6401. Rice  v . Pennsylvania . Sup. Ct. Pa. Cer-
tiorari denied.

No. 79-6402. Shird  v . Warden , Maryland  Correcti onal  
Insti tution . C. A. 4th Cir. Certiorari denied. Reported 
below: 618 F. 2d 104.

No. 79-6405. Davis  v . New  York . App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 
72 App. Div. 2d 669, 422 N. Y. S. 2d 271.

No. 79-6408. Nunn  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 79-6409. Stevens  v . North  Carolina . C. A. 4th 
Cir. Certiorari denied. Reported below: 618 F. 2d 105.

No. 79-6414. Harri s v . Garrison  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 612 F. 2d 1307.

No. 79-6416. Doe  v . Anker  et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 614 F. 2d 1286.

No. 79-6420. Henderson  v . Lane , Warden . C. A. 7th 
Cir. Certiorari denied. Reported below: 613 F. 2d 175.

No. 79-6464. Bris se tte  v . Macchi arola , Chancellor , 
New  York  City  Board  of  Education . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 610 F. 2d 806.

No. 79-6480. Bullock  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 618 F. 2d 112.

No. 79-6492. Morgan  v . North  Caroli na . Sup. Ct. 
N. C. Certiorari denied. Reported below: 299 N. C. 191, 
261 S. E. 2d 827.

No. 79-6497. Goodwin  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 612 F. 2d 1103.
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No. 79-6508. Flanagan  v . United  States . C. A. 10th 
Cir. Certiorari denied.

No. 79-6518. Moore  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 616 F. 2d 1030.

No. 79-6523. Peden  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 612 F. 2d 584.

No. 79-6528. Gause  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 620 F. 2d 295.

No. 79-6538. Nunn  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 618 F. 2d 111.

No. 79-6539. Roman  v . Le  Fevre , Correcti onal  Superi n -
tendent , et  al . C. A. 2d Cir. Certiorari denied.

No. 79-6547. Hood  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 618 F. 2d 1319.

No. 79-6567. Kearne y  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 620 F. 2d 305.

No. 79-6572. Dukajg ini  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 628 F. 2d 1346.

No. 79-1225. Fidel ity  Union  Life  Insuranc e Co v . 
Perry . C. A. 5th Cir. Certiorari denied. Mr . Justi ce  
Stewar t  and Mr . Just ice  Blackmu n  would grant certiorari. 
Reported below: 606 F. 2d 468.

No. 79-1348. Worldwi de  Church  of  God , Inc ., et  al . v . 
Supe rior  Court  of  Calif ornia , County  of  Los  Angeles  
(Califor nia , Real  Party  in  Interes t ) ; and Helge  et  al . v . 
Supe rior  Court  of  Calif ornia , County  of  Los  Angel es  
(Califo rnia , Real  Party  in  Interes t ). Ct. App. Cal., 2d 
App. Dist. Motions for leave to file briefs as amid curiae 
filed by the following were granted: National Council of 
Churches of Christ et al., American Civil Liberties Union of
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Southern California et al., Holy Spirit Association for the 
Unification of World Christianity et al., Church of the Naza- 
rene, and Catholic League for Religious and Civil Rights. 
Certiorari denied.

No. 79-6588. Jones  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-1290. Communi ty  Loan  Corporation  of  Rich -
mond  County  et  al . v . Cody  et  al . C. A. 5th Cir. Cer-
tiorari denied. Mr . Justi ce  Stewar t  and Mr . Justice  
Blackmu n  would grant certiorari. Reported below: 606 F. 
2d 499.

No. 79-1438.
No. 79-5921.
No. 79-6194.
No. 79-6250.
No. 79-6422.

Otey  v. Nebras ka . Sup. Ct. Neb.;
Blake  v . Georgia . Sup. Ct. Ga.;
O’Bryan  v. Texas . Ct. Crim. App. Tex.; 
Gray  v . Miss iss ipp i . Sup. Ct. Miss.; and 
Burger  v . Georgia . Sup. Ct. Ga. Certio- 

rari denied. Reported below: No. 79-1438, 205 Neb. 90, 287 
N. W. 2d 36; No. 79-5921, 244 Ga. 466, 260 S. E. 2d 876; No. 
79-6194, 591 S. W. 2d 464; No. 79-6250, 375 So. 2d 994; No. 
79-6422, 245 Ga. 458, 265 S. E. 2d 796.

Mr . Just ice  Brennan  and Mr . Justice  Marsh all , 
dissenting.

Adhering to our view that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

No. 79-1581. Coca -Cola  Bottl ing  Compa ny  of  Arkan -
sas  v. Chauffeurs , Teamst ers  & Helpers  Local  Union  No . 
878. C. A. 8th Cir. Certiorari denied. Mr . Justi ce  Black -
mun  took no part in the consideration or decision of this peti-
tion. Reported below: 613 F. 2d 716.
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No. 79-1621. Reynolds  Meta ls  Co . v . Aluminum  Com -
pany  of  America  et  al . C. A. 7th Cir. Certiorari denied. 
Mr . Justi ce  Powe ll  would grant certiorari. Reported be-
low: 609 F. 2d 1218.

No. 79-6121. Hyman  v . Rickm an  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 624 F. 2d 1104.

Mr . Just ice  Blackmun , with whom Mr . Justi ce  Brennan  
and Mr . Just ice  Marsh all  join, dissenting.

Petitioner, an inmate at the Stateville Correctional Cen-
ter in Joliet, HL, filed pro se a civil rights action pursuant to 
42 U. S. C. § 1983, alleging that the defendants he named 
(the warden and three officers of the prison guard) had de-
prived him of his constitutional rights by failing to afford him 
appropriate medical treatment for glaucoma, a sight-threat-
ening eye condition. According to appointed counsel’s state-
ment of the case, petitioner’s condition, while made known to 
the prison authorities at the beginning of his incarceration, 
did not receive the attention of an eye doctor during his first 
four months at Stateville, and he was denied the medication 
that eventually was prescribed for him until he was hospital-
ized some eight months after entering the prison. Pet. for 
Cert. 2. After being released from the hospital, petitioner 
continually had to prod the guards to give him his medicine, 
and they sometimes denied it to him. His eyes were per-
manently injured. Ibid.

The United States District Court for the Northern District 
of Illinois initially granted the defendants’ motion for sum-
mary judgment on all of petitioner’s claims. Although 
granting leave to proceed in forma pauperis, that court failed 
to act upon petitioner’s motion, under 28 U. S. C. § 1915 (d), 
for the appointment of counsel.1 The United States Court 
of Appeals for the Seventh Circuit, after appointing counsel

1 Title 28 U. S. C. § 1915 (d) provides that in in forma pauperis cases 
“[t]he court may request an attorney to represent any such person unable 
to employ counsel. . . .”
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to represent petitioner on appeal, reversed the District Court’s 
judgment in part, remanding the case for further proceedings 
on petitioner’s claim that respondents intentionally had de-
prived him of medication.

On remand, petitioner again moved the District Court for 
the appointment of counsel, and, unlike the Court of Appeals, 
the District Court denied his motion. Petitioner presented 
his own case in a 4-day jury trial. At the conclusion of 
his presentation of evidence, the District Court granted di-
rected verdicts in favor of the warden and two of the guards, 
who evidently had little responsibility for petitioner’s treat-
ment on a day-to-day basis. Petitioner based his case against 
the fourth defendant, Lt. James L. Rickman, on allegations 
that this officer had sometimes denied petitioner medication 
on weekends. The case was submitted to the jury but they 
were unable to reach a verdict. Following a second trial, dur-
ing which petitioner again represented himself, the jury found 
for Rickman.

Petitioner appealed a second time, and the Court of Ap-
peals again appointed counsel to represent him. Petitioner 
argued that the District Court’s failure to appoint counsel to 
represent him at trial had been an abuse of discretion and 
reversible error because his claim in fact was colorable (as 
evidenced by the Court of Appeals’ earlier reversal of the 
District Court’s entry of summary judgment), because the 
trial issues were factually and legally complex, because the 
constitutional right at stake was serious, and because the 
presence of counsel would have substantially aided petitioner 
in presenting his case. The Court of Appeals rejected this 
argument, holding, in an unpublished opinion, that the de-
cision to appoint counsel for a civil rights litigant proceeding 
in forma pauperis rests with the discretion of the trial court. 
It repeated the standard it had articulated in earlier cases, 
that “[o]nly when a ‘denial [of counsel] would result in 
fundamental unfairness impinging on due process rights’ . . . 
will an appeals court overturn a decision of the district court 
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not to appoint counsel.” App. to Pet. for Cert. 3 (quoting 
Heidelberg v. Hammer, 577 F. 2d 429, 431 (CA7 1978)).2

The Court of Appeals found no abuse of discretion in this 
case because the record revealed that petitioner understood 
the issue that was remanded for trial and had introduced 
evidence on that issue. Even conceding that counsel may 
have amended petitioner’s complaint after the first appeal 
to expand his claim concerning the denial of medical treat-
ment, the court concluded that petitioner had received a fair 
opportunity to state his case.

Petitioner contends that if his motion for the appointment 
of counsel had been granted by the District Court, counsel 
no doubt would have amended petitioner’s complaint to add 
as defendants the prison physicians who were most responsible 
for his inadequate medical treatment. Counsel, unlike peti-
tioner, would not have focused the jury’s attention on isolated 
instances in which a single guard failed to give petitioner his 
medication, but rather would have concentrated on the 
lengthy period during which petitioner received no treatment 
at all for his sight-threatening condition. Appointed counsel 
would have obtained expert testimony to testify that glau-
coma, if not treated properly, progressively leads to total 
blindness and irreversible damage.

I believe that under the controlling standards governing 
the appointment of counsel in civil rights cases that have been 

2 The standard of review articulated by the court in this case is derived 
from its earlier decision in LaClair v. United States, 374 F. 2d 486, 489 
(CA7 1967). In Chapman v. Kleindienst, 507 F. 2d 1246, 1250, n. 6 
(CA7 1974), the court refrained from deciding whether LaClair’s standard 
should be replaced by that articulated in Dreyer v. Jalet, 349 F. Supp. 
452, 486 (SD Tex. 1972), affirmance order, 479 F. 2d 1044 (CA5 1973): 
“ [I]f a civil action brought by an indigent acting pro se, including prison 
inmates, has merit requiring an evidentiary hearing, then counsel should 
be appointed to properly present the claim.” In Heidelberg v. Hammer, 
577 F. 2d, at 431, the court stated: “We are not now disposed to overrule 
the holding of LaClair. . . .”



992 OCTOBER TERM, 1979

June 2, 1980 446U.S.

adopted by other Courts of Appeals, a district court would 
have granted petitioner’s § 1915 (d) motion. See Gordon n . 
Leeke, 574 F. 2d 1147, 1153 (CA4), cert, denied, 439 U. S. 
970 (1978) (“If it is apparent to the district court that a 
pro se litigant has a colorable claim but lacks the capacity to 
present it, the district court should appoint counsel to assist 
him”); Shields v. Jackson, 570 F. 2d 284, 286 (CA8 1978) 
(where an indigent prisoner is in no position to investigate 
his case, his complaint states a cause of action, and the ap-
pointment of counsel will advance the administration of jus-
tice, the case will be remanded with directions to the district 
court to appoint counsel). See also Chubbs v. City of New 
York, 324 F. Supp. 1183, 1191 (EDNY 1971) (“If the case 
has merit and a trial is required counsel should be appointed. 
The prisoner himself can simply not prepare and try the case 
effectively”); and n. 2, supra.

Questions concerning the standards by which district courts 
are to exercise their discretion in appointing counsel under 
§ 1915 (d), and the degree to which the exercise of that dis-
cretion is to be controlled, are of obvious importance to the 
administration of justice, and to the enforcement of federal 
civil rights, particularly in our Nation’s penal institutions. 
Because I believe that petitioner’s motion for the appoint-
ment of trial counsel would have been granted in other 
circuits, and that he may well have been prejudiced in pre-
senting his case by the failure of the District Court to appoint 
counsel, I would grant certiorari and set the case for argument.

No. 79-6359. White  v . United  States . C. A. 5th Cir. 
Certiorari denied. Mr . Justice  Brennan  would grant cer-
tiorari. Reported below: 611 F. 2d 531.

Rehearing Denied
No. 78-1756. Unite d  States  v . Mitchell  et  al ., 445 

U. S. 535. Petition for rehearing denied.
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No. 78-1779. Owen  v . City  of  Indep enden ce , Miss ouri , 
et  al ., 445 U. S. 622;

No. 79-1265. Caterina  v . Pennsylv ania , 445 U. S. 963;
No. 79-1285. Maschh off  v . Internat ional  Union , 

United  Automo bile , Aeros pace  & Agricultural  Impl ement  
Workers  of  Amer ica , UAW, et  al ., 445 U. S. 964;

No. 79-5993. Fair ris  v . Este lle , Corrections  Director , 
ante, p 920;

No. 79-6040. Beede  v . New  Hamps hire , 445 U. S. 967; 
and

No. 79-6043. Kibert  v . Blankenship , Correctional  Su -
peri ntendent , ante, p. 911. Petitions for rehearing denied.

June  4, 1980

Dismissal Under Rule 60
No. 79-1805. Maryland  v . Whitf ield . Ct. App. Md. 

Certiorari dismissed under this Court’s Rule 60. Reported 
below: 287 Md. 124, 411 A. 2d 415.

June  5, 1980

Dismissal Under Rule 60
No. 79-1803. Grass i et  al . v . Louis iana . Sup. Ct. La. 

Certiorari dismissed as to petitioner Grassi under this Court’s 
Rule 60. Reported below: 378 So. 2d 934.
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