ORDERS FROM APRIL 21 THROUGH
JUNE 5, 1980

ArriL 21, 1980

Appeals Dismissed

No. 78-5928. WaLLEr v. UNitED STATES. Appeal from
Ct. App. D. C. dismissed for want of jurisdiction. Treating
the papers whereon the appeal was taken as a petition for

writ of certiorari, certiorari denied. Reported below: 389 A.
2d 801.

No. 79-1339. Curps v. CHILDS. Appeal from App. Div.,
Sup. Ct. N. Y., 2d Jud. Dept., dismissed for want of jurisdic-
tion. Treating the papers whereon the appeal was taken as a
petition for writ of certiorari, certiorari denied. Reported
below: 69 App. Div. 2d 406, 419 N. Y. S. 2d 533.

No. 79-1145. Bupeger MARKETING, INC., ET AL. v. KEN-
TUCKY. Appeal from Sup. Ct. Ky. dismissed for want of
substantial federal question. MRg. JusTicE STEWART would
note probable jurisdiction and set case for oral argument.
Reported below: 587 S. W. 2d 245.

No. 79-1341. BowwmaN v. MAINE STATE EMPLOYEES AP-
PEALS Boarp ET AL. Appeal from Sup. Jud. Ct. Me. dis-
missed for want of substantial federal question. Reported
below: 408 A. 2d 688.

No. 79-5946. PARKINS ET AL. ». ILLinois. Appeal from
Sup. Ct. Il dismissed for want of substantial federal question.
Reported below: 77 I1l. 2d 253, 396 N. E. 2d 22.

No. 79-6094. Cruz v. NEwW YorRk. Appeal from Ct. App.
‘N. Y. dismissed for want of substantial federal question. Re-
ported below: 48 N. Y. 2d 419, 399 N. E. 2d 513.
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No. 79-6160. Jackson v. WisconsiN. Appeal from Ct.
App. Wis. dismissed for want of substantial federal question.
Reported below: 92 Wis. 2d 905, 287 N. W. 2d 853.

No. 79-6174. Hieeins v. Missourr. Appeal from Sup.
Ct. Mo. dismissed for want of substantial federal question.
Reported below: 592 S. W. 2d 151.

No. 79-6050. Cross v. CHURCH ET AL. Appeal from Small
Claims Court, San Mateo County, Cal., dismissed for want of
jurisdiction.

No. 79-6152. Hayves v. VALLEY BANK or NEvADA; and
Hayes v. GLADSTONE ET AL. Appeal from Sup. Ct. Nev. dis-
missed for want of properly presented federal question.

Vacated and Remanded on Appeal

No. 78-5422. GonzaLez v. NEw YORK. Appeal from App.
Div., Sup. Ct. N. Y., 2d Jud. Dept. Judgment vacated and
case remanded for further consideration in light of Payton v.
New ¥ork, 445 U. S. 573 (1980). Reported below: 63 App.
Div. 2d 686, 404 N. Y. S. 2d 933.

Certiorart Granted—Vacated and Remanded

No. 77-6769. BrowN v. FLorma. Dist. Ct. App. Fla., 1st
Dist. Motion of petitioner for leave to proceed in forma
pauperis and certiorari granted. Judgment vacated and case
remanded for further consideration in light of Payton v. New
York, 445 U. S. 573 (1980).

No. 78-5403. BuscH v. FLorpa. Dist. Ct. App. Fla., 1st
Dist. Motion of petitioner for leave to proceed in forma
pauperis and certiorari granted. Judgment vacated and case
remanded for further consideration in light of Payton v. New
York, 445 U. 8. 573 (1980). Reported below: 355 So. 2d 488.
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No. 78-5471. Pyxes v. Unitep StaTes. Ct. App. D. C.
Motion of petitioner for leave to proceed in forma pauperis
and certiorari granted. Judgment vacated and case remanded
for further consideration in light of Whalen v. United States,
445 U. S. 684 (1980). Reported below: 385 A. 2d 772.

No. 78-6276. VAL v. NEw York. App. Div., Sup. Ct.
N. Y, 2d Jud. Dept. Motion of petitioner for leave to pro-
ceed in forma pauperis and certiorari granted. Judgment
vacated and case remanded for further consideration in light
of Payton v. New York, 445 U. S. 573 (1980). Reported
below: 61 App. Div. 2d 825, 402 N. Y. S. 2d 61.

No. 78-6839. Gorpox v. NEW York. App. Div., Sup. Ct.
N.Y, 2d Jud. Dept. Motion of petitioner for leave to proceed
in forma pauperis and certiorari granted. Judgment vacated
and case remanded for further consideration in light of Pay-
ton v. New York, 445 U. 8. 573 (1980). Reported below: 67
App. Div.2d 931,413 N. Y. S. 2d 29.

No. 79-326. UniTep StaTES v. Duncax ET anL. Ct. Cl
Certiorari granted, judgment vacated, and case remanded for
further consideration in light of United States v. Mitchell,
445 U. S. 535 (1980). Reported below: 220 Ct. CL 1, 597
F. 2d 1337.

No. 79-620. Sara v. County oF SurroLk. C. A. 2d Cir.
Certiorari granted, judgment vacated, and case remanded for
further consideration in light of Owen v. City of Independ-
ence, 445 U. S. 622 (1980). Reported below: 604 F. 2d 207.

No. 79-711. AvraBama v. Davis. C. A. 5th Cir. Cer-
tiorari granted, judgment of the Court of Appeals vacated,
and that court is directed to remand the case to the United
States District Court for the Northern District of Alabama
with instructions to vacate the order denying the petition for
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a writ of habeas corpus. See United States v. Munsingwear,
340 U. S. 36 (1950). Reported below: 596 F. 2d 1214.

MR. JusticeE STEVENS, dissenting.
In United States v. Munsingwear, 340 U. S. 36, 39, the
Court stated that

“I[t]he established practice of the Court in dealing with a
civil case from a court in the federal system which has
become moot while on its way here or pending our deci-
sion on the merits is to reverse or vacate the judgment
below and remand with a direction to dismiss.”

But that need not be done in this case, first, because re-
spondent Davis’ petition for a writ of habeas corpus has
already been dismissed by the District Court on motion by
Dayvis after the State’s petition for a writ of certiorari had
been filed. See Supplement to Pet. for Cert. 6. And sec-
ond, it should be noted that the judgment of the Court of
Appeals did not order that Davis be released from custody,
but merely held that his attorneys had failed to discharge
their duty to their client, and therefore reversed and re-
manded the case for an evidentiary hearing to determine
whether that failure had prejudiced him. 596 F. 2d 1214, 1223
(CA5 1979). If such a hearing should one day be held in
accordance with the opinion of the Court of Appeals, and
should Davis ultimately succeed in getting his conviction
vacated, there will still be an opportunity for this Court to
review any decision on the merits. In the meantime, it is
difficult to see what harm would flow to the State if we were
simply to let the judgment of the Court of Appeals stand.
There is no realistic possibility that the judgment could
“spaw[n] any legal consequences.” United States v. Mun-
singwear, supra, at 41. Thus, there is no particular justifica-
tion for this Court’s intervention.

Accordingly, I would simply deny the petition for a writ of
certiorari.
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No. 79-1178. Faymor DeveropMENT Co., INc. v. King
ET AL. C. A. 2d Cir. Certiorari granted, judgment vacated,
and case remanded for further consideration in light of Stryck-
er’s Bay Neighborhood Council v. Karlen, 444 U. S. 223 (1980).
Mzr. Justice BrackMUN and Mg. Justice STEVENS dissent.
Reported below: 614 F. 2d 1288.

No. 79-1312. PenNsYLvANIA v. HENDERsON. Super. Ct.
Pa. Motion of respondent for leave to proceed in forma
pauperis and certiorari granted. Judgment vacated and
case remanded for further consideration in light of Fare v.
Michael C., 442 U. S. 707 (1979). M-g. JusTICE BRENNAN
and Mr. Justice STeveNs dissent. Reported below: 266 Pa.
Super. 519, 405 A. 2d 940.

No 79-1329. Director, OFFICE OF WORKERS' COMPENSA-
TION ProGRAMS, U. S. DEPARTMENT OF LABOR v. WALTER
TantzeEN, INc., BT AL. C. A. 2d Cir. Certiorari granted,
judgment’ vacated, and case remanded for further considera-
tion in light of P. C. Pfeiffer Co. v. Ford, 444 U. S. 69 (1979).
Reported below: 601 F. 2d 670.

No. 79-5438. GAYLE, AKA WaITERS v. NEW YORK. App.
Div., Sup. Ct. N. Y., 3d Jud. Dept. Motion of petitioner for
leave to proceed in forma pauperis and certiorari granted.
Judgment vacated and case remanded for further considera-
tion in light of Payton v. New York, 445 U. S. 573 (1980).
Reported below: 70 App. Div. 2d 788, 416 N. Y. S. 2d 158.

No. 79-5853. DunNacan v. Inninois. App. Ct. IIl., 1st
Dist. Motion of petitioner for leave to proceed in forma
pauperts and certiorari granted. Judgment vacated and case
remanded for further consideration in light of Payton v. New
York, 445 U. 8. 573 (1980). Reported below: 71 I1l. App. 3d
972, 389 N. E. 2d 1261.




906 OCTOBER TERM, 1979
April 21, 1980 46 U.8.

Miscellaneous Orders

No. A-833. Hounribay ET AL. v. HaupTMAN, TRUSTEE.
C. A. 2d Cir. Application for stay, addressed to MR. JUSTICE
WiiTe and referred to the Court, denied.

No. D-152. In rE DisBARMENT oF WATERS. Disbarment
entered. [For earlier order herein, see 439 U. S. 1042.]

No. D-157. IN rRe DISBARMENT oF MITCHELL. Disbar-
ment entered. [For earlier order herein, see 440 U. S. 933.]

No. D-176. InN rReE DISBARMENT OF PrAvDA. Disbarment
entered. [For earlier order herein, see 444 U. S, 895.]

No. D-179. IN rRE DisBarMENT oF KyLE. Disbarment
entered. [For earlier order herein, see 444 U. S. 912.]

No. D-185. Ix re DisBARMENT oF MitcHELL. It is or-
dered that Freeman D. Mitchell, of Atlanta, Ga., be suspended
from the practice of law in this Court and that a rule issue,
returnable within 40 days, requiring him to show cause why

he should not be disbarred from the practice of law in this
Court.

No. 9, Orig. Uni1TED STATES v. Louisiana ET AL. Motion
of the Special Master, Walter P. Armstrong, Jr., for allow-
ance of additional compensation and reimbursement of ex-
penses, as set forth in the motion, granted, and it is ordered
that such costs be borne equally by the United States and
Louisiana. The Court defers action at this time on the
Special Master’s suggestion for discharge with respect to the
reference of October 20, 1975 [423 U. S. 909]. MR. JUSTICE
MARSHALL took no part in the consideration or decision of
this motion. [For earlier order herein, see, e. g., 445 U. 8.
923.]

No. 78-1881. CaArPENTERs PENsioN TrusT FUND rOR
NorTHERN CALIFORNIA v. CAMPA ET AL., 444 U. S. 1028. Mo-
tion of appellees for attorney’s fees denied.




ORDERS 907
446 U. 8. April 21, 1980

No. 79-602. Acins ET UX. v. City oF TisuroN. Sup. Ct.
Cal. [Probable jurisdiction noted, 444 U. S. 1011.] Motion
of New Jersey for leave to file a brief as amicus curiae denied.

No. 79-952. TwoMas v. REVIEwW BoArD OF THE INDIANA
EmPLoYMENT SECURITY DivisioN T AL. Sup. Ct. Ind.
[Certiorari granted, 444 U. S. 1070.] Motions of Jewish
Peace Fellowship et al., American Jewish Congress, Ameri-
can Civil Liberties Union, and Americans United for Separa-
tion of Church and State Fund, Inc., for leave to file briefs
as amict curiae granted.

No. 79-1268. HARrR1s, SECRETARY oF HEALTH, EDUCATION,
AND WELFARE v. McRAE ET AL. D. C. E. D. N. Y. [Prob-
able jurisdiction noted, 444 U. S. 1069.] Motion for recon-
sideration of motion for appointment of Alan Ernest as
counsel for children unborn and born alive denied.

Probable Jurisdiction Noted

No. 79-1260. CHANDLER ET AL. v. FLORIDA. Appeal from
Sup. Ct. Fla. Probable jurisdiction noted. Reported below:
376 So. 2d 1157.

Certiorart Granted

No. 79-814. Devta A1r Lings, INc. v. Avgust. C. A. 7th
Cir. Certiorari granted. Reported below: 600 F. 2d 699.

Certiorari Denied. (See also Nos. 78-5928 and 79-1339,
supra.)
No. 78-6098. GaurLTNeYy v. UnNitep States. C. A. 5th
Cir. Certiorari denied. Reported below: 581 F. 2d 1137.

No. 78-6834. Jones v. Iowa. Sup. Ct. Iowa. Certiorari
denied. Reported below: 274 N. W. 2d 273.

No. 79-261. BarNEs ET AL. v. UNITED StATES. C. A. 2d
Cir. Certiorari denied. Reported below: 604 F. 2d 121.
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No. 79-851. Crauser v. ILLinors. App. Ct. IIl., 3d Dist.
Certiorari denied. Reported below: 73 Ill. App. 3d 145, 391
N. E. 2d 793.

No. 79-1123. NgeviLLE v. CAVANAUGH, STATE’S ATTORNEY,
ET AL. C. A. 7th Cir. Certiorari denied. Reported below:
611 F. 2d 673.

No. 79-1130. THEvVIS ET AL. v. UNITED STATES. C. A. 2d
Cir. Certiorari denied. Reported below: 614 F. 2d 1293.

No. 79-1139. City oFr NEw YORK ET AL. v. DEPIETRO.
C. A. 2d Cir. Certiorari denied. Reported below: 607 F. 2d
995.

No. 79-1148. Sprarks v. UNiTeD StaTES. C. A. 10th Cir.
Certiorari denied.

No. 79-1183. Sima Propucts Corp. ET AL. v. McLucas,
ADMINISTRATOR, FEDERAL AVIATION ADMINISTRATION. C. A.
7th Cir. Certiorari denied. Reported below: 612 F. 2d 309.

No. 79-1188. CremenNTE v. UNITED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 608 F. 2d 76.

No. 79-1202. Parxer v. Unitep States. C. A. 7th Cir.
Certiorari denied. Reported below: 607 F. 2d 1008.

No. 79-1204. NoricHUCKEY SAND Co., INc. v. MARSHALL,
SECRETARY OF LaBoR. C. A. 6th Cir. Certiorari denied. Re-
ported below: 606 F. 2d 693.

No. 79-1205. WIREMAN v. DiscipLiNARY COMMISSION.
Sup. Ct. Ind. Certiorari denied.

No. 79-1220. Garcia v. Unitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 622 F. 2d 576.

No. 79-1229. Kuauser v. UniTeEp STaTES. C. A. 5th Cir.
Certiorari denied. Reported below: 611 F. 2d 512.
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No. 79-1230. Coars v. Unitep States. C. A. 4th Cir.
Certiorari denied. Reported below: 611 F. 2d 37.

No. 79-1277. TrepeL PrtroLEUM Corp. v. CLEVEROCK
Enercy Corp. C. A. 10th Cir. Certiorari denied. Re-
ported below: 609 F. 2d 1358.

No. 79-1327. NormaN v. Texas. Ct. Crim. App. Tex.
Certiorari denied. Reported below: 588 S. W. 2d 340.

No. 79-1328. BorouGH OF DOYLESTOWN 7. BRADSHAW
ET AL. C. A. 3d Cir. Certiorari denied. Reported below:
612 F. 2d 135.

No. 79-1330. Crirrorp, COMMISSIONER, DEPARTMENT OF
Heavte oF Ni1acara County, NEW YORK v. SUSAN B. ET AL.
C. A. 2d Cir. Certiorari denied. Reported below: 610 F. 2d
807.

No. 79-1335. ABRAMS, ATTORNEY GENERAL OF NEW YORK
v. SaLLA ET AL. Ct. App. N. Y. Certiorari denied. Re-
ported below: 48 N. Y. 2d 514, 399 N. E. 2d 909.

No. 79-1337. Sinpbona v. TisceE T AL. C. A. 2d Cir.
Certiorari denied. Reported below: 610 F. 2d 807.

No. 79-1338. SmurrMaN, Execurrix v. Hartrorp TEX-
TiLE Corp. ET AL. C. A. 2d Cir. Certiorari denied.

No. 79-1347. SpeENCER v. GREYHOUND LINES, INC., ET AL.
C. A. 4th Cir. Certiorari denied. Reported below: 609 F.
2d 510.

No. 79-1353. RoserT BosceE GMBH v. PAPENDICK. Sup.
Ct. Del. Certiorari denied. Reported below: 410 A. 2d 148.

No. 79-1358. Srone v. Brocksom & Co. C. A. 4th Cir.
Certiorari denied. Reported below: 599 F. 2d 1046.
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No. 79-1437. GusT ET AL. v. COMMISSIONER OF TAXATION
AND Finance ET AL. C. A. 2d Cir. Certiorari denied. Re-
ported below: 614 F. 2d 1287 and 1291.

No. 79-1480. McGuire v. UNtTED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 608 F. 2d 1028,

No. 79-1484. Sarrta v. Unitep StaTeEs. C. A. 5th Cir.
Certiorari denied. Reported below: 612 F. 2d 205.

No. 79-1488. HERNANDEZ ET AL. v. UNITED STATES. C. A.
5th Cir. Certiorari denied. Reported below: 607 F. 2d 1145.

No. 79-1500. TeiceER v. UniTED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 614 F. 2d 1293.

No. 79-1503. RODRIQUEZ-MARTINEZ ET AL. v. UNITED
States. C. A. 1st Cir. Certiorari denied. Reported below:
618 F. 2d 92.

No. 79-5477. Jorpan v. Cavurrornia. Ct. App. Cal, 3d
App. Dist. Certiorari denied.

No. 79-5808. MircHELL v. EsTELLE, CORRECTIONS DIREC-
Tor. C. A. 5th Cir. Certiorari denied. Reported below:
603 F. 2d 858.

No. 79-5876. Searres v. UnrTep States. C. A. 3d Cir.
Certiorari denied. Reported below: 612 F. 2d 575.

No. 79-5957. AimonN wv. Georgia. Ct. App. Ga. Cer-
tiorari denied. Reported below: 151 Ga. App. 863, 261 S. E.
2d 772.

No. 79-5988. Searrow v. UN1TED STATES. C. A. 10th Cir.
Certiorari denied.

No. 79-5991. RovsponN v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 612 F. 2d 582.
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No. 79-6043. KiBerT v. BLANKENSHIP, CORRECTIONAL SU-
PERINTENDENT. C. A. 4th Cir. Certiorari denied. Reported
below: 611 F. 2d 520.

No. 79-6045. JomnsoN v. Unitep StaTES. C. A. 4th Cir.
Certiorari denied. Reported below: 610 F. 2d 194.

No. 79-6057. Gray v. Unitep States. C. A. 7th Cir.
Certiorari denied. Reported below: 611 F. 2d 194.

No. 79-6082. TwaompsoN v. UntTEp STATES. C. A. D. C.
Cir. Certiorari denied. Reported below: 198 U. S. App.
D. C. 92, 612 F. 2d 587.

No. 79-6146. DoucrLas, AKA JOHNSON v. MARYLAND.
C. A. 4th Cir. Certiorari denied. Reported below: 610 F.
2d 810.

No. 79-6147. SmiteH v. CoLLiNs, WARDEN, ET aL. C. A.
4th Cir. Certiorari denied. Reported below: 618 F. 2d 104.

No. 79-6155. AusTIN v. ArizoNA. Sup. Ct. Ariz. Cer-
tiorari denied. Reported below: 124 Ariz. 231, 603 P. 2d 502.

No. 79-6158. Bovxin v. NorTH CaroLiNa. Sup. Ct. N. C.
Certiorari denied. Reported below: 298 N. C. 687, 259 S. E.
2d 883.

No. 79-6159. MARTIN v. BLACKBURN, WARDEN, ET AL.
C. A. 5th Cir. Certiorari denied. Reported below: 606 F.
2d 92.

No. 79-6161. HoHENSEE v. SOUTHARD ET AL. Sup. Ct. Pa.
Certiorari denied.

No. 79-6164. DuncaN v. Texas. Ct. Crim. App. Tex.
Certiorari denied.

No. 79-6166. Twmomas v. MicHIGAN. Sup. Ct. Mich.
Certiorari denied. Reported below: 406 Mich. 971.
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No. 79-6178. BoaLBey v. Kinprep. Sup. Ct. Ill. Cer-
tiorari denied. Reported below: See 73 Ill. App. 3d 37, 391
N. E. 2d 236.

No. 79-6183. Coorer v. City or CoMMERCE CrTY, CoLo-
RapO. Sup. Ct. Colo. Certiorari denied. Reported below:
198 Colo. 553, 609 P. 2d 106.

No. 79-6214. Gist T AL. v. JaMES H, THOMPSON & SON
Funeran HoMme. Ct. App. Ohio, Hamilton County. Cer-
tiorari denied.

No. 79-6225. Tarxowski v. CHADWELL, KAYSER, RUGGLES,
McGeE & HasTings ET AL.  App. Ct. Ill,, 2d Dist. Certiorari
denied.

No. 79-6296. MirLer v. UniTtep States. C. A. 5th Cir.
Certiorari denied. Reported below: 603 F. 2d 535.

No. 79-6299. Xai ». Unitep Stares. C. A. 9th Cir.
Certiorari denied. Reported below: 612 F. 2d 443.

No. 79-6302. MaLLeTT v. UNITED STATES. C. A. 9th Cir.
Certiorari denied. Reported below: 614 F. 2d 778.

No. 79-6308. Hacm v. Unitep States. C. A. 8th Cir.
Certiorari denied. Reported below: 615 F. 2d 1203.

No. 79-6312. Coucm v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 616 F. 2d 954,

No. 78-1697. PENNSYLVANIA v. WiLLiams. Sup. Ct. Pa.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 483 Pa. 293,
396 A. 2d 1177,

No. 79-1096. Pearson v. Texas. Ct. Crim. App. Tex.
Certiorari denied. MR. JusticE BRENNAN would grant cer-
tiorari. Reported below: 587 S. W. 2d 393.
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No. 79-593. Brum, CoMMISSIONER OF NEW YORK STATE
DEPARTMENT OF SOCIAL SERVICES v. HOLLEY ET AL.; and

No. 79-594. Russo, ComMIssioNER OF MoNROE CoUNTY
DEPARTMENT OF SocIAL SERVICES v. HoLLEYy ET AL. C. A. 2d
Cir. Motions of respondent Holley for leave to proceed in
forma pauperis granted. Certiorari denied. Reported below:
605 F. 2d 638.

No. 79-1331. DEPARTMENT OF SAFETY OF NEW HAMPSHIRE
ET AL. v. CArLsoN. C. A. 1st Cir. Certiorari denied. MR.

JusTice BuoAckMUN would grant certiorari. Reported below:
609 F. 2d 1024.

No. 79-1332. GoopMAN ET AL. v. McDoONNELL DouGLAS
Corp. C. A. 8th Cir. Motion of petitioners for leave to
proceed as veterans granted. Certiorari denied. Reported
below: 606 F. 2d 800.

No. 79-6148. RurLEDGE v. FLoripa. Sup. Ct. Fla.;

No. 79-6175. HormEes v. Frorma. Sup. Ct. Fla.; and

No. 79-6241. DosBs v. Grorgia. Sup. Ct. Ga. Certio-
rari denied. Reported below: No. 79-6148, 374 So. 2d 975;
No. 79-6175, 374 So. 2d 944; No. 79-6241, 245 Ga. 208, 264
S. E. 2d 18.

Mr. Justice BRENNAN and MR. JusTicE MARSHALL,
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428
U. S. 153, 227, 231 (1976), we would grant certiorari and
vacate the death sentences in these cases.

Rehearing Denied

No. 78-1453. UniteED STATES ET AL. v. EUGE, 444 U. S.
707;

No. 79-5663. WiLniams v. VIrGINIA, 445 U. S. 917; and

No. 79-6075. Conrap v. GreeNE, U. S. DistricT JUDGE,
ET AL, 445 U. S. 921. Petitions for rehearing denied.
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Arrrin 25, 1980

Miscellaneous Order

No. A-904. WorLpwipE CHURCH oF Gob, INC., ET AL. v.
SupERIOR COURT FOR THE COUNTY OF Los ANGELES (CALIFOR-
N1A, REAL PARTY 1N INTEREST). Application for stay of judg-
ment of the Superior Court of the State of California for the
County of Los Angeles, entered December 31, 1979, presented
to Mr. CHIEF JUusTicE BURGER, and by him referred to the
Court, denied. MR. JUSTICE STEWART took no part in the
consideration or decision of this application.

ApriL 28, 1980
Appeal Dismissed
No. 79-6015. RoBeErTSON v. TExAs. Appeal from Ct.

Crim. App. Tex. dismissed for want of substantial federal
question. Reported below: 586 S. W. 2d 877.

Certiorari Granted—Vacated and Remanded

No. 79-1044. BusH v. Lucas. C. A. 5th Cir. Certiorari
granted, judgment vacated, and case remanded for further
consideration in light of Carlson v. Green, ante, p. 14. Re-
ported below: 598 F. 2d 958.

Miscellaneous Orders

No. A-844. WavroN v. UNrtep States. Application for
bail, addressed to Mr. JusTice STEVENS and referred to the
Court, denied.

No. A-863. GRreeN v. BaArtHOLOMEW ET AL. C. A. 2d Cir.
Application for stay of mandate, addressed to MRr. JusTiCE
StewART and referred to the Court, denied.

No. A-892. MarceLLO v. UNITED STATES. Application for
bail, addressed to Mg. JusTicE BRENNAN and referred to the
Court, denied.
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No. D-186. I~ rE DisBARMENT oF CoorPEr. It is ordered
that David B. Cooper, of Bellaire, Ohio, be suspended from
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he
should not ‘be disbarred from the practice of law in this
Court.

No. D-187. I~ re DisBarMENT oF WoLk. It is ordered
that Leon S. Wolk, of Woodcliff Lake, N. J., be suspended
from the practice of law in this Court and that a rule issue,
returnable within 40 days, requiring him to show cause why
he should not be disbarred from the practice of law in this
Court.

No. D-188. In re DisBARMENT oF KesLER. It is ordered
that John A. Kesler, of Terre Haute, Ind., be suspended from
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he
should not be disbarred from the practice of law in this Court.

No. D-189. In rE DisBARMENT oF MaNN. It is ordered
that Robert G. Mann, of Indianapolis, Ind., be suspended
from the practice of law in this Court and that a rule issue,
returnable within 40 days, requiring him to show cause why

he should not be disbarred from the practice of law in this
Court.

No. D-190. I~ re DisBARMENT oF FuscieLro. It is or-
dered that John P. Fusciello, of Colts Neck, N. J., be sus-
pended from the practice of law in this Court and that a rule
issue, returnable within 40 days, requiring him to show cause
why he should not be disbarred from the practice of law in
this Court.

No. 78-1577. Sears, RoeBuck & Co. v. CounTYy oF Los
AnceLEs ET AL. Ct. App. Cal, 2d App. Dist. [Certiorari
granted, 444 U. S. 823.] Case restored to calendar for rear-
gument. MR. JUSTICE STEWART took no part in the consid-
eration or decision of this order.
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No. 79-45. Lewis, ComPTROLLER OF Frorma v. BT IN-
VESTMENT MANAGERS, INC., ET AL. D. C. N. D. Fla. [Prob-
able jurisdiction noted, 444 U. S. 822.] Motion of appellees
for leave to file a supplemental brief after argument granted.

No. 79-770. ENVIRONMENTAL PROTECTION AGENCY v.
NarioNAL CRUSHED STONE AsSN. ET AL.; and COSTLE, ADMIN-
ISTRATOR, ENVIRONMENTAL PrOTECTION AGENCY ». CONSOLI-
DATION CoaL Co. ET AL. C. A. 4th Cir. [Certiorari granted,
444 U. S. 1069.] Motion of the Solicitor General to dispense
with printing appendix granted.

No. 79-870. Unr1tEDp STATES RATLROAD RETIREMENT BOARD
v. Frirz. D.C.S.D.Ind. [Probable jurisdiction noted, 444
U. S. 1069.] Motion of the Solicitor General to dispense
with printing appendix granted.

No. A-887 (79-1637). J. P. Stevens & Co., Inc. v. Na-
TIONAL LABOR RELATIONS BoARD ET AL. Application for stay
of judgment of the United States Court of Appeals for the
Fourth Circuit, presented to Mgr. CHIEF JUsTICE BURGER,
and by him referred to the Court, denied.

No. 79-5515. BrowN v. MITCHELL, PENITENTIARY SUPER-
INTENDENT. C. A. 4th Cir. Motion to schedule the petition
for writ of certiorari for consideration denied.

No. 79-5780. WEAVER v. GRAHAM, GOVERNOR OF FLORIDA.
Sup. Ct. Fla. [Certiorari granted, 445 U. S. 927.] Motion
of petitioner for appointment of counsel granted, and it is
ordered that Thomas C. MacDonald, Jr., Esquire, of Tampa,
Fla., be appointed to serve as counsel for petitioner in this
case.

No. 79-1397. INTERNATIONAL BusiNeEss MacHINES CORP.
v. GREYHOUND CoMmPUTER Corp. Motion for leave to file a
petition for writ of certiorari denied. MR. JusTICE BLACKMUN
and MR. JusTice STEVENS took no part in the consideration
or decision of this motion.




ORDERS 917
446 U. 8. April 28, 1980

Probable Jurisdiction Noted

No. 79-1388. KiRCHBERG v. FEENSTRA ET AL. Appeal from
C. A. 5th Cir. Motion of appellee Feenstra for leave to pro-
ceed in forma pauperis granted. Probable jurisdietion noted.
Reported below: 609 F. 2d 727.

Certiorart Granted

No. 79-700. Wavter FreisHER Co., INc. v. CoUNTY OF
Los AnGeLEs ET AL. Ct. App. Cal., 2d App. Dist. Certiorari
granted.

No. 79-1266. STEADMAN v». SECURITIES AND KEXCHANGE
CommissioN. C. A. 5th Cir. Certiorari granted. Reported
below: 603 F. 2d 1126.

Certiorart Denied

No. 79-390. CiTY OF ANNISTON, ALABAMA, ET AL. ¥. SCOTT
ET AL. C. A. 5th Cir. Certiorari denied. Reported below:
597 F. 2d 897.

No. 79-915. DoMINGUEz v. BEAME, MAYOR OF NEW YORK
Crry, er aL. C. A. 2d Cir. Certiorari denied. Reported
below: 603 F. 2d 337.

No. 79-1141. Mora v. Frorma. Dist. Ct. App. Fla., 1st
Dist. Certiorari denied. Reported below: 368 So. 2d 1377.

No. 79-1179. BarisTrierr v. UNiTep States. C. A. 7th
Cir. Certiorari denied. Reported below: 606 F. 2d 216.

No. 79-1195. Penrop v. Unitep States. C. A. 4th Cir.
Certiorari denied. Reported below: 609 F. 2d 1092.

No. 79-1263. Jamopa v. Unitep States. C. A. 7th Cir.
Certiorari denied. Reported below: 618 F. 2d 109.

No. 79-1269. INTErRNAL REVENUE SERVICE v. LONG ET VIR.
C. A. 9th Cir. Certiorari denied. Reported below: 596 F. 2d
362.
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No. 79-1309. SEIBERT v. BaPTisT, DISTRICT DIRECTOR OF
INTERNAL REVENUE, ET AL. C. A. 5th Cir. Certiorari denied.
Reported below: 594 F. 2d 423 and 599 F. 2d 743.

No. 79-1313. WarDp v. COMMISSIONER OF INTERNAL REVE-
NUE. C. A. 5th Cir. Certiorari denied. Reported below:
608 F. 2d 599.

No. 79-1349. SaBaTEr v. Kansas. Ct. App. Kan. Cer-
tiorari denied. Reported below: 3 Kan. App. 2d 692, 601 P.
2d 11.

No. 79-1350. RuBIN ET AL. v. U. N. Inpustries, INc,
ET AL. C. A. 7th Cir. Certiorari denied. Reported below:
610 F. 2d 820.

No. 79-1355. GREENBERG, ADMINISTRATRIX ». COMMIS-
SIONER OF INTERNAL Revenue. C. A. 2d Cir. Certiorari
denied. Reported below: 613 F. 2d 1213.

No. 79-1357. AmEerican OiL Co. v. ArNorr. C. A. 8th
Cir. Certiorari denied. Reported below: 609 F. 2d 873.

No. 79-1366. St. PAuL MERCURY INSURANCE CoO. ET AL. v.
East West Towing, INc, ET AL. C. A. 5th Cir. Certiorari
denied. Reported below: 608 F. 2d 160.

No. 79-1367. CoLe v. Loursiana. 22d Jud. Dist. Ct. La.,
St. Tammany Parish. Certiorari denied.

No. 79-1368. MoLLURA v. MILLER ET AL. C. A. 9th Cir.
Certiorari denied. Reported below: 609 F. 2d 381.

No. 79-1369. AMERICAN MARINE CORP. ET AL. v. HIGH-
LANDS InsuraNce Co. C. A, 5th Cir. Certiorari denied.
Reported below: 607 F. 2d 1101.

No. 79-1370. FerNER v. FEDERAL LAND BANK oF BaLTI-
MoRE. Super. Ct. Pa. Certiorari denied. Reported below:
269 Pa, Super. 455,410 A. 2d 344.
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No. 79-1371. Fosrer, pBa Sno-WHITE DrIVE IN, INC,
ET AL. v. LAWRENCE T. Lasaena, Inc. C. A. 9th Cir. Cer-
torari denied. Reported below: 609 F. 2d 392.

No. 79-1372. Arpens, Inc. v. MILLER, ATTORNEY GEN-
ErAL OF Jowa. C. A. 8th Cir. Certiorari denied. Reported
below: 610 F. 2d 538.

No. 79-1378. ROSARIO ET AL. ¥. AMALGAMATED LADIES’ GAR-
MeNT Curters’ UnioN, Locan 10, LL.G.W.U,, er aL. C. A,
2d Cir. Certiorari denied. Reported below: 605 F. 2d 1228.

No. 79-1452. BILLINGSLEY ET UX. v. LAWSON, SUBSTITUTE
TrUSTEE, ET AL. Ct. Sp. App. Md. Certiorari denied. Re-
ported below: 43 Md. App. 713, 406 A. 2d 946.

No. 79-1468. SeyrarrH v. Loveer. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 79-1504. LaBus ET AL. v. UNITED STATES; and
No. 79-1516. Briexn ». UniTep States. C. A. 1lst Cir.
Certiorari denied. Reported below: 617 F. 2d 299.

No. 79-1507. Basty v. UNITED STATES; and
No. 79-1526. Ramsey v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 613 F. 2d 198.

No. 79-1521. BreGer v. UniTep StaTes. C. A. 2d Cir.
Certiorari denied. Reported below: 616 F. 2d 634.

No. 79-1529. AmeN v. Unitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 622 F. 2d 576,

No. 79-5703. BryanT v. UniTED STATES. C. A. 4th Cir.
Certiorari denied. Reported below: 612 F. 2d 799.

No. 79-5858. WaLLs v. Inuinors, App. Ct. Ill., 2d Dist.
Certiorari denied. Reported below: 71 Ill. App. 3d 68, 389
N. E. 2d 6.
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No. 79-5886. BryanT v. UNITED STATES. C. A. 4th Cir.
Certiorari denied. Reported below: 612 F. 2d 806.

No. 79-5958. SmitH v. TENNESSEE. Sup. Ct. Tenn. Cer-
tiorari denied. Reported below: 587 S. W. 2d 659.

No. 79-5966. HunT v. MARSHALL, CORRECTIONAL SUPERIN-
TENDENT. C. A, 6th Cir. Certiorari denied. Reported be-
low: 611 F. 2d 372.

No. 79-5974. Procror v. Georgia. Ct. App. Ga. Cer-
tiorari denied. Reported below: 152 Ga. App. 11, 262 S. E. 2d
170.

No. 79-5992. WHITE v. WYRICK, WARDEN, ET AL. C. A.
8th Cir. Certiorari denied.

No. 79-5993. Fairris v. EsTELLE, CORRECTIONS DIRECTOR.
C. A. 5th Cir. Certiorari denied.

No. 79-5998. Woobs v. UNITED STATES; and
No. 79-6041. UnpeErwoop v. UNiTEp STATES. C. A. 6th
Cir. Certiorari denied. Reported below: 613 F. 2d 629.

No. 79-5999. AnDERsoN v. OreGoN. Ct. App. Ore. Cer-
tiorari denied. Reported below: 42 Ore. App. 29, 599 P. 2d
1225.

No. 79-6021. RowLpAaN v. GOVERNMENT OF THE VIRGIN Is-
LANDS. C. A. 3d Cir. Certiorari denied. Reported below:
612 F. 2d 775.

No. 79-6026. Justick v. UNiTep States. C. A. 6th Cir.
Certiorari denied. Reported below: 615 F. 2d 1363.

No. 79-6039. Scorr v. WasHINGTON. Sup. Ct. Wash.
Certiorari denied. Reported below: 93 Wash. 2d 7, 604 P.
2d 943.
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No. 79-6139. Tavror v. EconNomoroUuLos ET AL. Ct. App.
D. C. Certiorari denied. Reported below: 407 A. 2d 585.

No. 79-6181. WiLsoN v. MarvranDp. Ct. Sp. App. Md.
Certiorari denied. Reported below: 44 Md. App. 1, 408 A.
2d 102.

No. 79-6184. JacksoNn v. TeEnNEssee. Ct. Crim. App.
Tenn. Certiorari denied.

No. 79-6198. Harris v. BarBER, Jupce. Sup. Ct. Ore.
Certiorari denied.

No. 79-6201. Carvey v. LEFEVRE, CORRECTIONAL SUPERIN-
TENDENT, ET AL. C. A. 2d Cir. Certiorari denied. Reported
below: 611 F. 2d 19.

No. 79-6202. TownNEs v. MiTcHELL, PENITENTIARY Svu-
PERINTENDENT. C. A. 4th Cir. Certiorari denied.

No. 79-6205. Speep v. MaryLanD. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 612 F. 2d 1310.

No. 79-6206. Kickasora v. Jim Warrace O Co., Inc,,
ET AL. C. A. 5th Cir. Certiorari denied. Reported below:
608 F. 2d 1371.

No. 79-6210. CrEAMBERS v. MARYLAND. Ct. Sp. App. Md.
Certiorari denied. Reported below: 42 Md. App. 756.

No. 79-6212. JonEes v. TExas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 591 S. W. 2d 542.

No. 79-6222. Hererorp v. AJEMIaN. Ct. App. D. C.
Certiorari denied.

No. 79-6223. WiLLiams ». ITowa. Sup. Ct. Iowa. Cer-
tiorari denied. Reported below: 285 N. W. 2d 248.
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No. 79-6230. ScEMANSKI v. UNiTep StaTes. C. A. 2d
Cir. Certiorari denied. Reported below: 622 F. 2d 575.

No. 79-6239. WRIGHT ET AL. v. VALLEY CENTER MUNICI-
PAL WaTer District. Ct. App. Cal, 4th App. Dist. Cer-
tiorari denied.

No. 79-6251. Poprazik ET AL. v. BLuMm, COMMISSIONER,
NEw YORK STATE DEPARTMENT OF SOCIAL SERVICES, ET AL,
C. A. 2d Cir. Certiorari denied. Reported below: 622 F. 2d
575.

No. 79-6284. WAaARREN v. UniTeED StaTES. C. A. 5th Cir.
Certiorari denied. Reported below: 603 F. 2d 859.

No. 79-6311. Ropes v. BrownN, Jubge. Sup. Ct. Ark.
Certiorari denied.

No. 79-6316. Brisco v. Unitep Srates. C. A. 3d Cir.
Certiorari denied. Reported below: 615 F. 2d 1354.

No. 79-6320. GoopmaN v. UniTeD STaTES. C. A. 9th Cir.
Certiorari denied. Reported below: 618 F. 2d 117.

No. 79-6326. WarreN v. UNiTED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 606 F. 2d 320.

No. 79-6335. Francisco v. UniTep STATES. C. A. 8th Cir.
Certiorari denied. Reported below: 614 F. 2d 617.

No. 79-6336. WirLiamMsoN v. Unitep States. C. A. 4th
Cir. Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-6352. PavumBo v. Unitep States. C. A. 3d Cir.
Certiorari denied. Reported below: 608 F. 2d 529.

No. 79-6355. VENaBLE v. UNiTep StaTES. C. A. 5th Cir.
Certiorari denied. Reported below: 614 F. 2d 292.
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No. 79-6361. CorroMm v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 614 F. 2d 624.

No. 78-671. DELAWARE STATE BoArD OF EDUCATION v.
EVANS ET AL.; and

No. 78-672. Avexrs I. pu PoNT ScHOOL DISTRICT ET AL. v.
Evans T AL, C. A. 3d Cir. Certiorari denied. THE CHIEF
JusTiCE agrees these cases merit review here but only when
a full Court is available to consider the important issues pre-
sented by the petitions for certiorari. MR, JUSTICE STEVENS
took no part in the consideration or decision of these petitions.
Reported below: 582 F. 2d 750.

Me. JusTicE REENQUIST, with whom MR. JUSTICE STEWART
and MR. Justice POowELL join, dissenting.

In 1971, respondents in these cases instituted an action
seeking the desegregation of the schools in the city of Wil-
mington, Del. The litigation has now culminated in a county-
wide remedy more Draconian than any ever approved by this
Court. The order provides for the dissolution of the county’s
11 independent school boards, most of which were locally
elected. In their place, the District Court “created” a single
countywide school system, to be run by court-appointed offi-
cials for five years. Within this judicial school district, which
comprises in excess of 60% of all the public school students
in the State of Delaware, every single student will be reas-
signed away from his or her local school for a period of no less
than three years and for as long as nine years. The plan is
designed to accomplish a racial balance in each and every
school, in every grade, in all of the former 11 districts, mirror-
ing the racial balance of the total area involved.

The three-judge District Court which initially found a
desegregation remedy to be warranted, expressly found that
10 of the 11 county school districts had established fully
unitary school systems after this Court’s decision in Brown v.
Board of Education, 347 U. S. 483 (1954). Ewvans v. Bu-
chanan, 393 F. Supp. 428, 437, and n. 19 (Del.), summarily
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aff’d, 423 U. S. 963 (1975). Only the school district in the
city of Wilmington was found to have engaged in discrimi-
natory conduct—conduct which the court did not find to be
purposeful.* The court did find, however, that the acts of
other governmental entities resulted in an interdistrict vio-
lation. I think this Court should grant certiorari to review
the District Court’s imposition of this remedy, even accepting
as settled the finding that there was an interdistrict violation
warranting an interdistrict remedy.

One principle that has been continually emphasized in the
desegregation opinions of this Court is that the “scope of the
remedy” formulated by a district court must be tailored to
fit “the nature and extent of the constitutional violation.”
Swann v. Charlotte-Mecklenburg Board of Education, 402
U. S. 1, 16 (1971). In order to effectively fulfill this man-
date, we have made clear that district courts must “determine
how much incremental segregative effect [the constitutional]
violations had on the racial distribution of the . . . school
population’as . .. compared to what it would have been in
the absence of such constitutional violations.” Dayton Board
of Education v. Brinkman, 433 U. S. 406, 420 (1977). With-
out such a finding, it would not be possible for a judge to
fulfill the equitable limitations commanded by Swann.

In this case, however, the courts have ignored Swann and

#The three-judge court identified the Wilmington school board’s adop-
tion of voluntary attendance zones, which “although possibly designed to
minimize the flight of white families with school-aged-children” to the sub-
urbs, as possibly having the opposite effect. 393 F. Supp., at 435. Thus
the court specifically recognized that the policy in question may well not
have been purposefully discriminatory, even though it may have had a
discriminatory effect. Even the discriminatory effect, however, was only
speculative since the District Court only found that “to some extent, . . .
discriminatory school policies in Wilmington may have affected the relative
racial balance. . . .” Id., at 436 (emphasis added). I am prepared to
assume, arguendo, that this Court’s summary affirmance settles the ques-
tion of an interdistrict violation, however, and would review only the
imposition of the remedy.
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Dayton, and held that as a matter of law, no such findings
were required. The District Court explicitly acknowledged
that it did not apply this standard in adopting the remedy in
issue. The court stated that it was “fully cognizant” that the
submitted plans “were formulated without exacting considera-
tion of whether they returned the Northern New Castle
County schools to the precise position they would have as-
sumed ‘but for’ the found constitutional violations.” 447 F.
Supp. 982, 1009 (Del. 1978). The Court of Appeals on re-
view again conceded that the District Court did not make the
inquiry identified by Dayton but nevertheless found this
omission excusable because Wilmington had previously been
subject to de jure segregation.

This Court has never held that a remedy dismantling local
education or devising a scheme of total racial balance is war-
ranted simply upon a finding of de jure segregation, and in
fact, Swann held precisely to the contrary. Whatever the
nature of the constitutional violation, the standard articulated
in Dayton, as well as in the predecessors to Dayton, requires
the District Court to impose changes in local education only to
the extent necessary to cure the violation. The Court of
Appeals’ express departure from the precedents of this Court
certainly warrants review.

Our cases indicate that the need for specific findings is par-
ticularly compelling when the district court seeks to impose a
remedy curtailing local control of education. The District
Court here has chosen such a remedy, actually abolishing the
county’s system of education and disenfranchising the voters
who formerly retained popular control of education. This
has been mandated even though no court has found that these
local school boards have engaged in any purposeful discrimi-
nation since 1954. While on my assumption the absence of
purpose does not negate the need for an interdistrict remedy
in this case, the conduct of the boards is still relevant to the
formulation of that interdistrict remedy. When the “nature
of the violation” does not include purposeful discrimination on
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the part of the school boards, T am not convinced that a truly
“equitable” remedy would abolish those governmental entities
that had not been found to purposefully participate in the
perpetration of the violations. I had throught that Milliken
v. Bradley, 418 U. S. 717 (1974), would forcefully preclude
district courts from imposing such a remedy without the most
exhaustive comparison of the nature of the violation and the
need for this form of disestablishment of local government.

In Milliken, this Court declined to permit the federal courts
to impose a remedy of this nature without the most exacting
showing of necessity. The Court emphasized that “local con-
trol over the educational process affords citizens an opportu-
nity to participate in decisionmaking, permits the structuring
of school programs to fit local needs, and encourages ‘experi-
mentation, innovation, and a healthy competition for educa-
tional excellence.’” Id., at 742. The Court not only
emphasized these important benefits of local control, but also
recognized the inability of courts and judges to assume that
role, noting that “[t]his is a task which few, if any, judges
are qualified to perform. . ..” Id., at 744. In Dayton, this
Court reiterated that “local autonomy of school districts is
a vital national tradition.” 433 U. S., at 410. It was because
of these considerations that Dayton insisted that “the case
for displacement of the local authorities by a federal court in
a school desegregation case must be satisfactorily established
by factual proof and justified by a reasoned statement of legal
principles.” Ibid. Yet the District Court has here treated
a series of independent school districts much as if they were
a “railroad in reorganization,” without any attempt to com-
ply with the requirements of Milliken and Dayton. Alexis I.
du Pont School Dist. v. Evans, 439 U. S. 1375, 1379 (1978)
(RemNquisT, J., in chambers). If we have any remaining
commitment to this “vital national tradition,” I think this
Court should be certain, before it allows the dismantling of
not 1 but 11 independent school boards, that the violations
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found warrant this total substitution of judicial for popular
control of local education.

Thus T think the principal reason this case merits review is
because there is substantial doubt that the abolition of these
11 school districts is an appropriate equitable remedy for the
interdistrict violation found by the courts. In addition, I
think the failure to apply Dayton may also have resulted in a
pupil reassignment far more comprehensive and disruptive
than that which the established violations warranted. My
reading of the District Court opinion indicates that the court
devised a remedy creating complete racial balance in every
grade of every school throughout the county despite the exist-
ence of substantial residential segregation. This is a clear
violation of the ruling in Swann. For the reasons expressed
in my opinion dissenting from the denial of certiorari in
Cleveland Bd. of Ed. v. Reed, 445 U. S. 935 (1980), and
by Mr. Justice PoweLL in his opinion dissenting from
the dismissal of certiorari in Estes v. Metropolitan Branch,
Dallas NAACP, 444 U. S. 437 (1980), I do not believe that
such an assumption should go unreviewed by this Court.
As in those cases, there is substantial record evidence here
indicating that the classroom makeup achieved by the order
would not exist “but for” the supposed constitutional vio-
lations. The District Court found that while 43.6% of the
city of Wilmington’s residents are black, only 4.5% of the
county suburban residents are black. Specifically, the court
found that since 1950 there had been extensive “white flight”
from the city to the suburbs and that “the result of these
demographic changes is that the black population of the
County is heavily concentrated within the City of Wilming-
ton.” 393 F. Supp., at 432-433. The court concluded that
“the residential demographic change of the past two decades
has had a striking effect on the school attendance patterns
in' the County.” Id., at 433. The court did not find that
these residential patterns were attributable solely (or even
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principally) to governmental discrimination. Therefore to
devise a remedy on the assumption that absent the consti-
tutional violations there would be precise racial parity in the
county neighborhoods is impermissible under any traditional
notion of an equitable remedy to restore the situation as it
would have existed prior to the assumed wrong.

This Court does a disservice to local government and the
people of Delaware, and very likely in the long run to the
Equal Protection Clause of the Fourteenth Amendment, by
once again declining to review a case of such fundamental
importance.

No. 78-1260. MorriTT, UNITED STATES MARSHAL, ET AL. 0.
Loe. C. A. 4th Cir. Motion of respondent for leave to
proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 582 F. 2d 1291.

No. 79-54. Crry oF Los ANGELES ET AL. v. BLAKE ET AL.
C. A. 9th Cir. Motion of Los Angeles Police Protective
League for leave to file a brief as amicus curiae granted. Cer-
tiorari denied. Reported below: 595 F. 2d 1367.

No. 79-1018. Deray v. Iuuinors. App. Ct. Ill., 4th Dist.
Certiorari denied. MR. JusTicE STEWART would grant cer-
tiorari. Reported below: 70 Ill. App. 3d 712, 388 N. E. 2d
1316.

No. 79-1247. Boarp oF TraDE oF CHIcAGO v. CoMMODITY
Furures Traping Commission. C. A. 7th Cir. Motions of
Mid-America Commodity Exchange et al., Coffee, Sugar &
Cocoa Exchange, Ine., and Chicago Mercantile Exchange for
leave to file briefs as amici curiae granted. Certiorari denied.
Mgr. Justice WHITE and MR. JusTice PoweLL would grant
certiorari. Reported below: 605 F. 2d 1016.

No. 79-1387. Minson v. CHRYSLER Corp. C. A. 4th Cir.
Certiorari denied. MR. JusticE PowELL took no part in the
consideration or decision of this petition. Reported below:
612 F. 2d 1308.
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No. 79-1382. SwiTLIK ET AL. v. HARDWICKE CORP. ET AL.
Super. Ct. N. J. Certiorari denied. MR. JUSTICE BRENNAN
took no part in the consideration or decision of this petition.

No. 79-1383. GaANT ET AL. v. UN1oN BaNk ET AL. C. A.
9th Cir. Motion of International Business Machines Corp.
for leave to file a brief as amicus curige granted. Certiorari
denied. MR. Justice BLaAckMUN and MR. JUSTICE STEVENS
took no part in the consideration or decision of this motion
and petition. Reported below: 609 F. 2d 411.

No. 79-1396. INTERNATIONAL BusiNess MAcHINES Corp.
v. GrReyHOUND CoMPUTER Corp. C. A. 9th Cir. Certiorari
denied. MRg. JusticE BLaAckMUN and MR. JUSTICE STEVENS
took no part in the consideration or decision of this petition.

No. 79-1636. WINPISINGER ET AL. ¥. WATSON ET AL.
C. A. D. C. Cir. Motion of petitioners to expedite considera-
tion of the petition for writ of certiorari granted. Certiorari
denied. Reported below: 202 U. S. App. D. C. 133, 628 F.
2d 133.

No. 79-5987. Jorny v. NorrH CaAroLiNA. Sup. Ct. N. C.
Certiorari denied. MRg. JustTicE BRENNAN would grant cer-
tiorari. Reported below: 298 N. C. 573, 260 S. E. 2d 629.

No. 79-6229. HUETER v. LUTHERAN SOCIAL SERVICES OF
CentraL OHIO ET AL. Ct. App. Ohio, Franklin County.
Certiorari denied. MR. JusTicE BRENNAN and MR. JUSTICE
WaITE would grant certiorari.

Rehearing Denied

No. 79-1039. WirrLiam C. Haas & Co., Inc. v. CiTy AND
CounTty oF SAN Francisco, 445 U. S. 928;

No. 79-5626. SimoN v. TExAs ET AL., 445 U. S. 938; and

No. 79-5863. Gopwin v. UNiTEp STATES, 445 U. S. 932.
Petitions for rehearing denied.
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No. 79-6014. HerNaNDEz v. Ento M. Rossy, INc., ET AL,
445 U. S. 933. Petition for rehearing denied.

Aprin 29, 1980

Miscellaneous Order*

May 12, 1980

Appointment of Chief Deputy Clerk

It is ordered that Alexander L. Stevas be, and he is hereby,
appointed Chief Deputy Clerk of this Court, effective Mon-
day, June 9, 1980.

Affirmed on Appeal

No. 79-6108. ARMOUR ET AL. v. Nix ET AL. Affirmed on
appeal from D. C, N. D. Ga. Mg. JusticE BrRENNAN, MR.
JusticeE BLackMUN, and MR. JusTicE STEVENS would dismiss
the appeal for want of jurisdiction. MR. JUSTICE MARSHALL
took no part in the consideration or decision of this case.

Appeals Dismissed

No. 79-492. Funcarour v. FuncaroLi. Ct. App. N. C.
[Probable jurisdiction noted, 444 U. S. 1031.t] Appeal dis-
missed for want of jurisdiction. Treating the papers whereon
the appeal was taken as a petition for writ of certiorari, cer-
tiorari denied. MR. JusTicE STEWART would grant certiorari.
Reported below: 40 N. C. App. 397, 252 S. E. 2d 849.

No. 79-1233. Stuckey’s Stores, Inc. v. O’CHESKEY,
Cuier HicEwaYy ADMINISTRATOR OF NEW MEXIco. Appeal
from Sup. Ct. N. M. dismissed for want of substantial federal
question. Reported below: 93 N. M. 312, 600 P. 2d 258.

*For the Court’s order preseribing amendments to the Federal Rules
of Civil Procedure, see post, p. 997.

+[ReporTER’S NortE: The case was argued April 16, 1980. John F.
Morrow argued the cause and filed a brief for appellant. B. Ervin
Brown II argued the cause and filed a brief for appellee.]
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No. 79-1453. BREWSTER v. CiTYy oF CARBONDALE. Appeal
from Sup. Ct. Tll. dismissed for want of substantial federal
question., Reported below: 78 I1l. 2d 111, 398 N. E. 2d 829.

No. 79-1474. AwmEericaN AMUseEMENT Co., INc., ET AL. v.
DePARTMENT OF REVENUE oF MicHIGAN. Appeal from Ct.
App. Mich. dismissed for want of substantial federal question.
Reported below: 91 Mich. App. 573, 283 N. W. 2d 803.

No. 79-1495. SAPPINGTON v. BECKERT, JUDGE, ET AL. Ap-
peal from Super. Ct. Pa. dismissed for want of substantial
federal question.

No. 79-1497. AvLrreE v. ALFREE. Appeal from Sup. Ct.
Del. dismissed for want of substantial federal question. Re-
ported below: 410 A. 2d 161.

No. 79-1325. CLARK v. INDIANA ET AL. Appeal from Sup.
Ct. Ind. dismissed for want of substantial federal question.
Mg. JusticE BRENNAN and MR. JusTicE BrackMuN would
note probable jurisdiction and set case for oral argument.
Reported below: — Ind. —, 397 N. E. 2d 580.

No. 79-6237. RoDpRIGUES v. CITY OF SPARKS, NEVADA, ET AL.
Appeal from C. A. 9th Cir. dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 79-6261. Jarrer v. Crty oF Miami ET AL. Appeal
from Sup. Ct. Fla. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition
for writ of certiorari, certiorari denied. Reported below: 381
So. 2d 764.

Certiorari Granted—Vacated and Remanded

No. 77-6595. WiLLiams v. NorrH CarorLiNa. Sup. Ct.
N. C. Motion of petitioner for leave to proceed in forma pau-
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peris and certiorari granted. Judgment vacated and case re-
manded for further consideration in light of Baldasar v. Illi-
nois, ante, p. 222. Reported below: 294 N. C. 187, 241 S. E.
2d 73.

No. 79-1465. CavriForNIA v. BraEsEke. Sup. Ct. Cal.
Motion of respondent for leave to proceed in forma pauperis
and certiorari granted. Judgment vacated and case remanded
to consider whether judgment is based on federal or state
constitutional grounds, or both. California v. Krivda, 409
U. 8. 33 (1972). Reported below: 25 Cal. 3d 691, 602 P. 2d
384.

No. 79-6149. ScueEr v. Unitep States. C. A. 3d Cir.
Motion of petitioner for leave to proceed in forma pauperis
and certiorari granted. Judgment vacated and case remanded
for further consideration in light of the position presently as-
serted by the Solicitor General in his memorandum filed April
15, 1980. Tur Caier JusTicE, MR. JusTiCE WHITE, and MR.
Justice REENQUIST dissent. Reported below: 614 F. 2d 771.

No. 79-6182. GramAM v. NEW YorK. App. Div., Sup. Ct.
N. Y, 3d Jud. Dept. Motion of petitioner for leave to pro-
ceed in forma pauperis and certiorari granted. Judgment va-
cated and case remanded for further consideration in light of
Payton v. New York, 445 U. S. 573 (1980). Reported below:
69 App. Div. 2d 544, 419 N. Y. S. 2d 290.

Miscellaneous Orders

No. A-886. MEeLECHINSKY v. UNITED STATES. Applica-
tion for stay of execution of sentence, addressed to THE CHIEF
JusTicE and referred to the Court, denied.

No. A-890. WarrHAL v. TEXAS. Application for stay of
mandate of the Court of Criminal Appeals of Texas, addressed
to MR. JusTicE MARSHALL and referred to the Court, denied.
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No. D-182. I~ Re DISBARMENT OF BLoNDES. Disbarment
entered. [For earlier order herein, see 444 U, S. 977.]

No. D-191. I~ rE DisBARMENT OF SCHILPP. It is ordered
that Thomas F. Schilpp, of Lansdowne, Pa., be suspended
from the practice of law in this Court and that a rule issue,
returnable within 40 days, requiring him to show cause why
he should not be disbarred from the practice of law in this
Court.

No. D-192. In Re DiSBARMENT OF CRUMPACKER. It is
ordered that Owen W. Crumpacker, of Valparaiso, Ind., be
suspended from the practice of law in this Court and that a
rule issue, returnable within 40 days, requiring him to show
cause why he should not be disbarred from the practice of
law in this Court.

No. 78-1851. Harris v. H. Scuurpr REEDEREI, 444 U, S.
839. Respondent is invited to file a response to the petition
for rehearing within 30 days.

No. 79-1362. AmEericaN Fmrviry Lire Insurance Co.
ET AL. v. ALABAMA FArRM BUREAU MUTUAL CASUALTY INSUR-
ance Co,, Inc. C. A. 5th Cir.;

No. 79-1406. City oF Los ANGELES v. GREATER WEST-
cHESTER HOMEOWNERS AsSN. ET AL. Sup. Ct. Cal.;

No. 79-1423. WesTERN & SourTHERN Lire INsurance Co.
v. StaTE BOARD OF EQUALIZATION OF CALIFORNIA. Appeal
from Ct. App. Cal., 2d App. Dist.; and

No. 79-1469. Cosk v. Cose. Sup. Ct. Alaska. The Solici-
tor General is invited to file briefs in these cases expressing
the views of the United States.

No. 79-5601. Gomez v. ToLepo. C. A. 1st Cir. [Certio-
rari granted, 444 U. S. 1031.] Motion of petitioner for leave
to file a supplemental brief after argument granted.
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No. 79-5962. VinceEnT v. Texas. Ct. Crim. App. Tex.
[Probable jurisdiction postponed, 445 U. S. 960.] Motion for
appointment of counsel granted, and it is ordered that Robert
D. McCutcheon, Esquire, of Perryton, Tex., be appointed to
serve as counsel for appellant in this case.

No. 79-6278. PLuMLEE v. FIELDS, WARDEN ;

No. 79-6417. TuUrRNER v. GRAHAM, GOVERNOR OF FLORIDA,
ET AL.; and

No. 79-6421. CLEVELAND v. WARDEN, MARYLAND PENI-
TENTIARY. Motions for leave to file petitions for writs of
habeas corpus denied.

Certiorari Granted

No. 79-512. Scinpia Steam Navigation Co., Litp. v. DE
Los SanTos T AL. C. A. 9th Cir. Certiorari granted. Re-
ported below: 598 F. 2d 480.

No. 79-1420. FiresToNE Tire & RusBErR Co. v. RISJORD.
C. A. 8th Cir. Certiorari granted. Reported below: 612 F.
2d 377.

No. 79-1515. UniTED STATES v. SWANK ET AL Ct, ClL
Certiorari granted. Reported below: 221 Ct. Cl. 246, 602 F.
2d 348.

No. 79-1176. City or MEMPHIS ET AL. v. GREENE ET AL.
C. A. 6th Cir. Motion of Hein Park Civic Association for
leave to file a brief as amicus curiae granted. Motion of
respondents for leave to proceed in forma pauperis and cer-
tiorari granted. Reported below: 610 F. 2d 395.

Certiorari Denied. (See also Nos. 79-492, 79-6237, and 79-
6261, supra.)
No. 79-989. Freberick JosepH G. v. CaLirorNia. Ct.
App. Cal, 5th App. Dist. Certiorari denied. Reported
below: 96 Cal. App. 3d 353, 157 Cal. Rptr. 769.
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No. 79-1092. AsercroMBIE v. Louisiana. Sup. Ct. La.
Certiorari denied. Reported below: 375 So. 2d 1170.

No. 79-1147. AppaLACHIAN Power Co. ET AL. v. UNITED
States. Ct. Cl. Certiorari denied. Reported below: 221
Ct. Cl. 398, 607 F. 2d 935.

No. 79-1164. Licavorr v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 604 F. 2d 613.

No. 79-1184. HorLrLowAY ET AL. v. UNITED STATES; and
No. 79-1194. Spiecer v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 604 F. 2d 961.

No. 79-1187. Fox v. UNiTeED STATES. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 612 F. 2d 575.

No. 79-1192. Forest E. OLsoN, INC., ET AL. v. SUPERIOR
Court oF CALIFORNIA, COUNTY OF ORANGE (CALIFORNIA, REAL
Parry 1N INTEREST). Ct. App. Cal., 4th App. Dist. Certio-
rari denied. Reported below: 96 Cal. App. 3d 181, 157 Cal.
Rptr. 628.

No. 79-1216. SYROVATKA ET UX. v. EHRLICH, DIRECTOR,
DePARTMENT OF PuBLic WELFARE OF NEBRASKA, ET AL. C. A.
8th Cir. Certiorari denied. Reported below: 608 F. 2d 307.

No. 79-1221. Grzywacz ET AL. v. UNIiTED STATES. C. A.
7th Cir. Certiorari denied. Reported below: 603 F. 2d 682.

No. 79-1235. NATIONAL ASSOCIATION OF GOVERNMENT EM-
PLOYEES, INC., DBA INTERNATIONAL BROTHERHO0OD OF POLICE
Orricers v. CENTRAL Broapcasting Corp. Sup. Jud. Ct.
Mass. Certiorari denied. Reported below: 379 Mass. 220,
396 N. E. 2d 996.

No. 79-1238. Brices v. IMMIGRATION AND NATURALIZA-
TIoON SERVICE. C. A. 9th Cir. Certiorari denied. Reported
below: 608 F. 2d 1374.
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No. 79-1241. AsmraND O1r, INc. v. PHILLIPS PETROLEUM
Co. ET AL.; and

No. 79-1250. Puririips PETRoLEUM Co. v. AsHLAND OrIL,
Inc.,, Er AL. C. A. 10th Cir. Certiorari denied. Reported
below: 607 F. 2d 335.

No. 79-1244. Favrowskr v. PErRrY ET AL. C. A. 5th Cir.
Certiorari denied. Reported below: 599 F. 2d 1051.

No. 79-1251. Harris, Kerr, ForsTER & Co. v. SPECTRUM
Financian Cos. BT AL.  C. A. 9th Cir. Certiorari denied.
Reported below: 608 F. 2d 377.

No. 79-1282. PaTrick PETROLEUM CORPORATION OF MICHI-
GAN ET AL. v. UNITED STATES. C. A. 5th Cir. Certiorari
denied. Reported below: 608 F. 2d 542.

No. 79-1296. Como-FarLcon CommunITY CoALITION, INC.
v. UNITED STATES DEPARTMENT OF LABOR ET AL. C. A, 8th
Cir. Certiorari denied. Reported below: 609 F. 2d 342.

No. 79-1297. VicTorsoN ET AL, v. UNITED STATES. C. A.
9th Cir. Certiorari denied. Reported below: 607 F, 2d 1010.

No. 79-1304. Crity or NEw York v. UN1TED STATES. C. A.
2d Cir. Certiorari denied. Reported below: 614 F. 2d 1292.

No. 79-1305. LuraHEraN MutvuaL Lire Insurance Co.
v. Unttep StatEs. Ct. Cl. Certiorari denied. Reported
below: 221 Ct. Cl. 77, 602 F. 2d 328.

No. 79-1310. Larson v. Unritep States. C. A. 8th Cir.
Certiorari denied. Reported below: 612 F. 2d 1301.

No. 79-1311. CHUTE, ADMINISTRATOR, ET AL. ¥. UNITED
States. C. A. 1st Cir. Certiorari denied. Reported below:
610 F. 2d 7.
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No. 79-1316. EsterLLeE, CorrecTIONS DIRECTOR v. PASs-
MORE; and

No. 79-6138. PassMmore v. EsTeLLE, CoRRECTIONS DIREC-
ToR. C. A. 5th Cir. Certiorari denied. Reported below: 594
F. 2d 115 and 607 F. 2d 662.

No. 79-1321. Jaixn v. IMMIGRATION AND NATURALIZATION
SeErvice. C. A. 2d Cir. Certiorari denied. Reported below:
612 F. 2d 683.

No. 79-1323. QuUIiNONES ET AL. v. UNITED STATES. C. A.
3d Cir. Certiorari denied. Reported below: 613 F. 2d 47.

No. 79-1326. Hgss v. Unitep States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 614 F. 2d 1292.

No. 79-1334. HAyDEN ET UX. v. NATIONAL SECURITY
AGENCY/CENTRAL SECURITY SERVICE ET AL, C. A. D. C. Cir.
Certiorari denied. Reported below: 197 U. S. App. D. C. 224,
608 F. 2d 1381.

No. 79-1365. DEPARTMENT oF ENERGY ET AL. v. MoBiL OIL

Corp. Temp. Emerg. Ct. App. Certiorari denied. Reported
below: 610 F. 2d 796.

No. 79-1391. BaceNELL v. CaLiForNIA. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 79-1398. LerMAN v. INHABITANTS OF THE CITY OF
PorrraND. Sup. Jud. Ct. Me. Certiorari denied. Reported
below: 406 A. 2d 903.

No. 79-1402. YouNG ET AL. v. DisTiNcTIVE DEvVICES, INC.
App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.
Reported below: 70 App. Div. 2d 792, 415 N. Y. S. 2d 917.

No. 79-1403. Perez v. TExas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 590 S. W. 2d 474.

No. 79-1407. GrirrFIN v. MaryLaND. Ct. Sp. App. Md.
Certiorari denied. Reported below: 43 Md. App. 744.




OCTOBER TERM, 1979
May 12, 1980 446 U. 8.

No. 79-1409. LueTkeMEYER v. Irninois. App. Ct. Il
4th Dist. Certiorari denied. Reported below: 74 Ill. App.
3d 708, 393 N. E. 2d 117.

No. 79-1411. BusmoNG v. ARRANsAS. Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 267 Ark. 113, 589 S. W. 2d
559.

No. 79-1412. CrosMaN v. LoNG IsLaND UNIVERSITY. ApD.
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re-
ported below: 70 App. Div. 2d 650, 417 N. Y. S. 2d 207.

No. 79-1417. BARTHOLOMEW ET AL. v. VIRGINIA CHIRO-
PRACTORS AssN., Inc., Er aL. C. A, 4th Cir. Certiorari
denied. Reported below: 612 F. 2d 812.

No. 79-1418. GroBe Paper Co. v. LiNDLEY, Tax CoMMIS-
s1oNER OF OHIO. Ct. App. Ohio, Cuyahoga County. Certio-
rari denied. Reported below: 63 Ohio App. 2d 180, 410
N. E. 2d 804.

No. 79-1421. DzsieN & MANUFACTURING Corp. v. INTER-
NATIONAL UN1oN, UNITED AUTOMOBILE, AEROSPACE & AGRI-
CULTURAL IMPLEMENT WORKERS OF AMERICA (UAW), ET AL.
C. A. 7th Cir. Certiorari denied. Reported below: 608 F.
2d 767.

No. 79-1440. ApaMIAN v. LoMmBARDI ET AL. C. A. 9th Cir.
Certiorari denied. Reported below: 608 F. 2d 1224.

No. 79-1441. Foraker v. Omro. Ct. App. Ohio, Licking
County. Certiorari denied.

No. 79-1449. KENTUCKY STATE BOARD FOR ELEMENTARY
AND SECONDARY EDUCATION ET AL. v. RUDASILL ET AL. Sup.
Ct. Ky. Certiorari denied. Reported below: 589 S. W. 2d
877.

No. 79-1461. Meyer v. Marvianp. Ct. Sp. App. Md.
Certiorari denied. Reported below: 43 Md. App. 427, 406 A.
2d 427.
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No. 79-1470. LemManN Brormers Inc, v. LILLY ET AL.;
and

No. 79-1471. STATE TEACHERS RETIREMENT SYSTEM OF
Omio PensioN Fuxp v. LizLy ET AL. C. A, 2d Cir. Certio-
rari denied. Reported below: 608 F. 2d 55.

No. 79-1472. CasHIN v. NEw JeErsey. Super. Ct. N. J.
Certiorari denied.

No. 79-1475. HarriciLL v. Mississiepr. Sup. Ct. Miss.
Certiorari denied. Reported below: 381 So. 2d 619.

No. 79-1477. DiMAauro v. PAviA ET AL., DBA Pavia & Har-
courT ET AL. C. A. 2d Cir. Certiorari denied. Reported
below: 614 F. 2d 1286.

No. 79-1478. ELuipse Corp. v. Forp Motor Corpr. C. A.
7th Cir, Certiorari denied. Reported below: 614 F. 2d 775.

No. 79-1518. Davis v. INTERNATIONAL UNION oF CHAUF-
FEURS, TEAMSTERS, WAREHOUSEMEN & HEerLpers, LocaL 135,
ET AL. C. A. 7th Cir. Certiorari denied. Reported below:
624 F. 2d 1104.

No. 79-1520. Fierp ET AL. v. BROWN, SECRETARY OF DE-
FENSE, ET AL. C. A. D. C. Cir. Certiorari denied. Reported
below: 198 U. S. App. D. C. 39, 610 F. 2d 981.

No. 79-1531. LarkiN v. Unitep StateEs. C. A, 5th Cir.
Certiorari denied. Reported below: 605 F. 2d 1360 and 611
F. 2d 585.

No. 79-1536. Romano ». Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 612 F. 2d 584.

No. 79-1546. Lavrierp v. Bin Hearp CHEevVROLET Co.
ET AL. C. A. 5th Cir. Certiorari denied. Reported below:
607 F. 2d 1097.

No. 79-1564. King v. Unitep States. C. A. 8th Cir.
Certiorari denied. Reported below: 614 F. 2d 1164.
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No. 79-1579. Beck ». Unitep States. C. A. 7th Cir.
Certiorari denied. Reported below: 618 F. 2d 109.

No. 79-1582. CorLeEMAN, AKA COLEMAN-BEY, ET AL. .
Unitep States. C. A, 4th Cir. Certiorari denied. Re-
ported below: 609 F. 2d 511.

No. 79-1585. TencH v. UNitep States. C. A. 4th Cir.
Certiorari denied. Reported below: 615 F. 2d 1358.

No. 79-1589. SanTos v. UniTep States. C. A. 1st Cir.
Certiorari denied. Reported below: 613 F. 2d 1205.

No. 79-1603. Prrrer v. UniTep States. C. A. 3d Cir.
Certiorari denied. Reported below: 615 F. 2d 1354.

No. 79-5839. Hines v. Unitep States. C. A. 3d Cir.
Certiorari denied. Reported below: 609 F. 2d 503.

No. 79-5948. Preston v. UniTED STATES. C. A. 5th CIr.
Certiorari denied. Reported below: 608 F. 2d 626.

No. 79-5953. Sreicer v. ILLiNois. Sup. Ct. Ill. Certiorari
denied. Reported below: 79 Ill. 2d 173, 402 N. E. 2d 169.

No. 79-5954. Rusies ET AL. v. UNITED SrATES. C. A. 9th
Cir. Certiorari denied. Reported below: 612 F. 2d 397. |

No. 79-5969. CarraBrass v. UniTep States. C. A. 2d
Cir. Certiorari denied. Reported below: 607 F. 2d 559.

No. 79-5980. Younc v. DELAWARE. Sup. Ct. Del. Cer-
tiorari denied. Reported below: 407 A. 2d 517.

No. 79-5985. SavraaMm v. Unitep States. C. A. 4th Cir.
Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-5996. PEErYy v. SieLaFF, CORRECTIONS DIRECTOR,
ET AL. C. A. 7th Cir. Certiorari denied. Reported below:
615 F. 2d 402.

No. 79-6002. Pravo ». Unitep States. C. A. 2d Cir. ‘
Certiorari denied. Reported below: 609 F. 2d 603.
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No. 79-6020. BrowN ET AL. v. ScHIFF ET AL, C. A. 10th
Cir. Certiorari denied. Reported below: 614 F. 2d 237.

No. 79-6033. WiscENEWSKI v. UNITED STATES. C. A.
5th Cir. Certiorari denied. Reported below: 609 F. 2d 1007.

No. 79-6037. ARMSTRONG v. MitcHELL, WARDEN. C. A.
4th Cir. Certiorari denied. Reported below: 609 F. 2d 505.

No. 79-6049. Reyw~orLps v. NorTH CAroLiNa. Sup. Ct.
N. C. Certiorari denied. Reported below: 298 N. C. 380, 259
S. E. 2d 843.

No. 79-6055. HreitMaN v. Missourt. Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 589 S. W. 2d 249,

No. 79-6067. McKerHEAN v. UNITED STATES. C. A. 4th
Cir. Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-6073. GgreeN v. SumMEeRs. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 610 F. 2d 810.

No. 79-6080. CuHERRY v. NorTH CarROLINA. Sup. Ct. N. C.
Certiorari denied. Reported below: 298 N. C. 86, 257 S. E.
2d 551.

No. 79-6093. Ritey v. Unirep States. C. A. 6th Cir.
Certiorari denied. Reported below: 615 F. 2d 1363.

No. 79-6129. PaQuerte v. HENDERSON, CORRECTIONAL
SUPERINTENDENT. C. A. 2d Cir. Certiorari denied. Re-
ported below: 610 F. 2d 807.

No. 79-6142. Paur ». Unrtep States. C. A. 6th Cir.
Certiorari denied. Reported below: 614 F. 2d 115.

No. 79-6163. Lewis v. Unitep Srates. C. A. 2d Cir.
Certiorari denied.

No. 79-6176. ENsMINGER v. COMMISSIONER OF INTERNAL
Revenue. C. A. 4th Cir. Certiorari denied. Reported be-
low: 610 F. 2d 189.
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No. 79-6180. RAYSOR v. STERN, ADMINISTRATOR, NEW
York STATE ComMIssION oN JupiciaL CONDUCT, ET AL. App.
Div., Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. Re-
ported below: 68 App. Div. 2d 786, 418 N. Y. S. 2d 713.

No. 79-6191. BeTaNCOURT v. TeExAs. Ct. Crim. App. Tex.
Certiorari denied. Reported below: 590 S. W. 2d 487.

No. 79-6203. WEerNERT v. OmI1o. Sup. Ct. Ohio. Certio-
rari denied.

No. 79-6228. Waters v. NEw YORK; and

No. 79-6235. Quamina v. New York. Ct. App. N. Y.
Certiorari denied. Reported below: 49 N, Y. 2d 48, 399 N. E.
2d 1177,

No. 79-6232. S~NYDER v. BLANKENSHIP, CORRECTIONAL
SUPERINTENDENT, ET AL. C. A, 4th Cir. Certiorari denied.
Reported below: 618 F. 2d 104.

No. 79-6240. Ross v. JoNes, WarbEN. C. A, 2d Cir. Cer-
tiorari denied.

No. 79-6244. HeENrRYHAND v. SMITH, CORRECTIONAL SU-
PERINTENDENT. C. A. 2d Cir. Certiorari denied.

No. 79-6247. FreNcH v. BUTTERWORTH, CORRECTIONAL
SuPERINTENDENT. C. A. 1st Cir. Certiorari denied. Re-
ported below: 614 F. 2d 23.

No. 79-6248. Ma v. HazeLwoop et AL. Ct. App. Wis.
Certiorari denied. Reported below: 90 Wis. 2d 864, 280 N. W.
2d 786.

No. 79-6249. Hooten v. GeEorgia. Sup. Ct. Ga. Certio-
rari denied. Reported below: 245 Ga. 250, 264 S. E. 2d 192.

No. 79-6257. TurnNaGe v. McCartHY, WARDEN. C. A,
9th Cir. Certiorari denied. Reported below: 610 F. 2d 822.
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No. 79-6258. WILEY v. NATIONAL COLLEGIATE ATHLETIC
AssN. ET AL. C. A, 10th Cir. Certiorari denied. Reported
below: 612 F. 2d 473.

No. 79-6260. WALKER v. NEWPORT NEWS SHIPBUILDING &
Dry Dock Co. C. A, 4th Cir. Certiorari denied. Reported
below: 618 F. 2d 107.

No. 79-6262. Jarrer v. OnGiE, CLErg, City oF MiaMIL
Sup. Ct. Fla. Certiorari denied. Reported below: 377 So.
2d 169.

No. 79-6264. CHRISTENSEN v. COMMISSIONER OF INTER-
NAL REVENUE. C. A. 10th Cir. Certiorari denied.

No. 79-6266. MorcaN v. DisTrRicT OF COLUMBIA ET AL.
C. A. D. C. Cir. Certiorari denied.

No. 79-6270. WiLLiaMs v. DALsHEIM, CORRECTIONAL SU-
PERINTENDENT, ET AL. C. A. 2d Cir. Certiorari denied. Re-
ported below: 614 F. 2d 1293.

No. 79-6271. JENKINS v. BORDENKIRCHER, PENITENTIARY
SuPErINTENDENT. C. A. 6th Cir. Certiorari denied. Re-
ported below: 611 F. 2d 162.

No. 79-6275. Price v. Omro. Sup. Ct. Ohio. Certiorari
denied. Reported below: 60 Ohio St. 2d 136, 398 N. E. 2d
772.

No. 79-6280. FermiNeTON v. MoOVING PICTURE MACHINE
OperaTORS UnIOoN Locar 306 or I.AT.S.E. T an. C. A.
2d Cir. Certiorari denied. Reported below: 605 F. 2d 1251.

No. 79-6282. Moore v. NorTE Dakora. Sup. Ct. N. D.
Certiorari denied. Reported below: 286 N. W. 2d 274.

No. 79-6287. PorTer v. OHIO0. Ct. App. Ohio, Cuyahoga
County. Certiorari denied.




OCTOBER TERM, 1979
May 12, 1980 46 U.S.

No. 79-6288. CLARK v. PENNSYLVANIA. Super. Ct. Pa.
Certiorari denied. Reported below: 270 Pa. Super. 441, 411
A. 2d 800.

No. 79-6289. JacoBs v. REpMAN, CORRECTIONAL SUPERIN-
TENDENT. C. A. 3d Cir. Certiorari denied. Reported be-
low: 616 F. 2d 1251.

No. 79-6291. DEMARBIEX v. ARizoNA. Super. Ct. Ariz.
County of Maricopa. Certiorari denied.

No. 79-6292. GuzmaN v. Texas. Ct. Crim. App. Tex.
Certiorari denied.

No. 79-6293. Luck v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 588 S. W. 2d 371.

No. 79-6294. McDaNIEL v. GUNN, Warben. C. A. 9th
Cir. Certiorari denied. Reported below: 614 F. 2d 777.

No. 79-6298. D10QuiNo v. WORKERS' COMPENSATION Ap-
PEALS Boarp £T AL. Ct. App. Cal., 1st App. Dist. Certiorari
denied.

No. 79-6303. TiLLMAN v. Fauver, CorrECTION COMMIS-
SIONER, ET AL. C. A. 3d Cir. Certiorari denied.

No. 79-6310. PreNzLER v. PIKE ET AL. Sup. Ct. Cal.
Certiorari denied.

No. 79-6315. Cueexk v. Bates. C. A. 1st Cir. Certiorari
denied. Reported below: 615 F. 2d 559.

No. 79-6354. PickiNe v. HucHEs, GOVERNOR OF MARY-
LAND, ET AL. C. A. 4th Cir. Certiorari denied. Reported
below: 607 F. 2d 1002.

No. 79-6364. GuaNAsUATO v. UNITED STATES. C. A. 7th
Cir. Certiorari denied. Reported below: 618 F. 2d 113.

No. 79-6368. WaLKER v. UNiTep States. C. A. 5th Cir.
Certiorari denied. Reported below: 613 F. 2d 1349,

y
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No. 79-6369. SAUNDERS-EL v. UNITED STATES ET AL.
C. A.3d Cir. Certiorari denied.

No. 79-6371. GosNeLL v. UniTep States. C. A. 5th Cir.
Certiorari denied. Reported below: 609 F. 2d 1007.

No. 79-6375. MarLoy v. UnNitep StaTEs. C. A. 5th Cir.
Certiorari denied.

No. 79-6378. VarkonvyI v. UN1TED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 611 F. 2d 84.

No. 79-6388. DrJean v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 613 F. 2d 1356.

No. 79-6391. BrowxN v. UNITED STATES. C. A. 10th Cir.
Certiorari denied.

No. 79-6397. CameronN v. UniTED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 613 F. 2d 313.

No. 79-6398. Burrus v. UniTeEp StatEs. C. A. 7th Cir.
Certiorari denied. Reported below: 618 F. 2d 111.

No. 79-6406. Jones v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 614 F. 2d 80.

No. 79-6411. Mgars v. UniTtep States. C. A. 8th Cir.
Certiorari denied. Reported below: 614 F. 2d 1175.

No. 79-6418. PireExico v. PENNsSYLVANIA. Sup. Ct. Pa.
Certiorari denied.

No. 79-6424. BrowN ». Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 618 F. 2d 117.

No. 79-6426. CorviN v. UniTtep States. C. A. 5th Cir.
Certiorari denied. Reported below: 614 F. 2d 44.

No. 79-1200. Orecon v, HavynEs. Sup. Ct. Ore. Motion
of respondent for leave to proceed in forma pauperis granted.
Certiorari denied. Reported below: 288 Ore. 59, 602 P. 2d
272.
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No. 79-1303. Cmicaco TransiT AvuTHORITY v. GOLD-
SCHMIDT, SECRETARY OF TRANSPORTATION, ET AL. C. A. 7th
Cir. Certiorari denied. MRr. JusTICE STEVENS took no part
in the consideration or decision of this petition. Reported
below: 607 F. 2d 1284.

No. 79-1416. RanpaLL v. COMMITTEE ON PROFESSIONAL
Ernics anp ConNpuct or THE lowa STATE BArR Assn. Sup.
Ct. Towa. Certiorari denied. MR. JusTicE PoweLL took no
part in the consideration or decision of this petition. Re-
ported below: 285 N. W. 2d 161.

No. 79-6207. SpraprLiN v. UNiTED STATES. C. A. 4th Cir.
Certiorari denied. MR. JusticE PowELL took no part in the
consideration or decision of this petition. Reported below:
615 F. 2d 1358.

No. 79-1428. A. H. Rosins Co., INc., ET AL. v. RoSs ET AL.
C. A. 2d Cir. Motions of American Institute of Certified
Public Accountants and Merrill Lynch, Pierce, Fenner &
Smith, Inc., et al. for leave to file briefs as amict curiae
granted. Certiorari denied. MR. JusTicE POowELL took no
part in the consideration or decision of these motions and
this petition. Reported below: 607 F. 2d 545.

No. 79-1439. Reicu T AL. v. REED ToonL Co. Ct. Civ.
App. Tex., 5th Sup. Jud. Dist. Petition for writ of certiorari
denied as untimely filed. Reported below: 582 S. W. 2d 549.

No. 79-1450. CuapMmaN v. City oF TALLMADGE. Sup. Ct.
Ohio. Certiorari denied. MR. Justice BRENNAN, MR. JUs-
TICE STEWART, and MR. JusTicE MARSHALL would grant cer-
tiorari and reverse the conviction.

No. 79-6029. THORNE v. VirciNiA. Sup. Ct. Va. Cer-
tiorari denied. MRg. JusTicE BRENNAN and MRg. JusTicE
STEWART would grant certiorari.




ORDERS 947
46 U.8S. May 12, 1980

No. 79-6188. Moore v. ZaNT, WARDEN. Super. Ct. Ga.,
Butts County. Certiorari denied.

Mr. Justice BrRENNAN and Mg. Justice MARSHALL,
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentence in this case.

Rehearing Denied

No. 78-904. DeposIT GUARANTY NATIONAL BANK OF JACK-
soN, Mississippr v. ROPER ET AL., 445 U. S. 326;

No. 78-1472. CoSTLE, ADMINISTRATOR, ENVIRONMENTAL
ProtECcTION AGENCY v. PACIFIC LEGAL FOUNDATION ET AL., 445
U. S. 198;

No. 78-1588. VANCE ET AL. v. UNIVERSAL AMUSEMENT
Co., INc., ET AL., 445 U. 8. 308;

No. 79-812. Osmose Woop PreserviNG Co. OF AMERICA,
Inc, ET AL. v. C1TY OF Los ANGELES, 445 U. S. 950;

No. 79-1031. SourHWEST TExAs METHODIST HOSPITAL v.
EquaL EmprLoyMENT OpPorTUNITY CoMMissioN, 445 U. S.
928;

No. 79-1143. RiNcLING Bros.-Barnum & BaiLey Com-
BINED SHOWs, INc. v. M1K0S, PROPERTY APPRAISER OF SARA-
soTA CouNTy, FLORIDA, ET AL., 445 U. S. 939 ;

No. 79-1298. UnkNowN NaMED CHILDREN UNBORN AND
Born ALive v. GreeNE, U. S. DistricT JupGe, 445 U. S. 941;

No. 79-5662. Feaster v. MARYLAND, 445 U. S. 917;

No. 79-5820. KLOBUCHIR v. PENNSYLVANIA, 445 U. S. 952;

No. 79-6028. Lockerr v. SoutH CENTRAL BeLL TELE-
pHONE Co,, 445 U. S. 944; and

No. 79-6036. FroeMBGEN v. UniTep StaTes, 445 U. S.
933. Petitions for rehearing denied.
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No. 79-6088. Prosak v. Borine Co. ET AL., 445 U. S. 934;
and

No. 79-6103. CampBELL v. UNITED STATES, 445 U. S. 945.
Petitions for rehearing denied.

May 15, 1980

Dismassal Under Rule 60

No. 79-6307. Jomnson v. WasHINGTON. Sup. Ct. Wash.
Certiorari dismissed under this Court’s Rule 60. Reported
below: 92 Wash. 2d 671, 600 P. 2d 1249.

May 19, 1980

Appeals Dismissed

No. 79-1169. BEerGer v. BErRGER. Appeal from Ct. App.
Ohio, Cuyahoga County, dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 79-1508. BrownN v. UNITED AUTOMOBILE, AERO-
SPACE & AGRICULTURAL IMPLEMENT WORKERS OF AMERICA,
UAW, g1 AL. Appeal from C. A. 7th Cir. dismissed for want
of jurisdiction. Treating the papers whereon the appeal was

taken as a petition for writ of certiorari, certiorari denied.
Reported below: 614 F. 2d 774.

No. 79-6305. D1 Farco v. COMMISSIONER OF INTERNAL
Revenvue. Appeal from C. A. 9th Cir. dismissed for want
of jurisdiction. Treating the papers whereon the appeal was
taken as a petition for writ of certiorari, certiorari denied.

No. 79-6328. PreENzLER v. PIKE ET AL. Appeal from Ct.
App. Cal., 4th App. Dist., dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.
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No. 79-1434. MANDEL ET AL. v. NEW YORK. Appeal from
Ct. App. N. Y. dismissed for want of jurisdiction. Treating
the papers whereon the appeal was taken as a petition for
writ of certiorari, certiorari denied. MR. JUSTICE BRENNAN,
Mkr. Justice STEwART, and MR. JusTicE STEVENS would note
probable jurisdiction and set case for oral argument. Re-
ported below: 48 N. Y. 2d 952, 401 N. E. 2d 185.

No. 79-1513. DENGLER v. ATTORNEY (GENERAL OF MINNE-
sorA. Appeal from Sup. Ct. Minn. dismissed for want of
substantial federal question. Reported below: 287 N. W. 2d
637.

Certiorari Granted—Vacated and Remanded

No. 79-1156. MILLER, SECRETARY OF THE TREASURY, ET AL.
v. CasTLEWOoOD INTERNATIONAL Corp. C. A. 5th Cir. Cer-
tiorari granted, judgment vacated, and case remanded for
further consideration in light of California Retail Liquor
Dealers Assn. v. Midcal Aluminum, Inc., 445 U. S. 97 (1980).
Reported below: 596 F. 2d 638.

Miscellaneous Orders

No. A-969. A~DREWS v. Morris, WArDEN. Sup. Ct. Utah.
Application for stay of execution of sentence of death, pre-
sented to MR. JusticE WHITE, and by him referred to the
Court, granted pending the timely filing and disposition of a
petition for writ of certiorari.

No. 79-1738. Nixon wv. Frrzgerap. C. A. D. C. Cir.
Motion of petitioner to expedite consideration of the petition
for writ of certiorari denied. MRg. JusticE REENQUIST took
no part in the consideration or decision of this motion.

No. A-947 (79-1752). ApaMS ET AL. v. UNITED STATES
ET AL. Application for stay of judgment of the United States
Court of Appeals for the Eighth Circuit, addressed to Mg.
JusticE REENQUIST and referred to the Court, denied.
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No. A-951 (79-1763). CHLORINE INSTITUTE, INC., ET AL.
v. OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION ET AL.
Application for stay of mandate of the United States Court of
Appeals for the Fifth Circuit, presented to MR. JUSTICE
PoweLr, and by him referred to the Court, granted except as
to the employers’ obligation to provide respirators to employ-
ees exposed to chlorine concentrations in excess of 1 ppm,
pending disposition of the petition for writ of certiorari.

No. 79-6353. SimoN v. UNITED STATES COURT OF APPEALS
For THE FirTH CIRCUIT;

No. 79-6392. Simon v. UNitED STATES COURT OF APPEALS
FOR THE F1rTH CIRCUIT;

No. 79-6399. DerLesPINE v. UNITED STATES COURT OF
AppeaLs FOR THE Frrra Circuir; and

No. 79-6465. Pavr v. Hermansporrer, U. S. DisTrICT
Junge. Motions for leave to file petitions for writs of man-
damus denied.

No. 79-1645. CaNTER v. UNITED STATES COURT OF APPEALS
ror THE NINTH CIRCUIT ET AL. (UNITED STATES, REAL PARTY
iN INTEREST). Motion for leave to file petition for writ of
mandamus and/or other relief denied.

Probable Jurisdiction Noted

No. 79-1320. KasseL, DIRECTOR OF TRANSPORTATION, ET AL.
v. CONSOLIDATED FREIGHTWAYS CORPORATION OF DDELAWARE.
Appeal from C. A. 8th Cir. Probable jurisdiction noted. Re-
ported below: 612 F. 2d 1064.

Certiorari Granted

No. 79-5269. Epwarps v. Arizona. Sup. Ct. Ariz. Mo-
tion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted limited to Question 1 presented
by the petition. Reported below: 122 Ariz. 206, 594 P. 2d
e
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No. 79-880. KISSINGER ET AL, v. HALPERIN ET AL. C. A,
D. C. Cir. Certiorari granted. MRg. JusTicE REENQUIST took
no part in the consideration or decision of this petition. Re-
ported below: 196 U. S. App. D. C. 285, 606 F. 2d 1192.

No. 79-1336. Cuicaco & NorTH WESTERN TRANSPORTA-
TioN Co. v. KaLo Brick & TiLe Co. Ct. App. Iowa. Certio-
rari granted. Reported below: 295 N. W. 2d 467.

No. 79-6027. Woop ET AL. v. GEORGIA. Ct. App. Ga. Mo-
tion of petitioner for leave to proceed in forma pauperis and
certiorari granted. Reported below: 150 Ga. App. 582, 258
S. E. 2d 171.

Certiorari Denied. (See also Nos. 79-1169, 791434, 79-1508,
79-6305, and 79-6328, supra.)
No. 78-492. NEVETT ET AL. v. SIDES, MAYOR OF FAIRFIELD,
AraBaMma, T AL. C. A, 5th Cir. Certiorari denied. Reported
below: 571 F. 2d 209.

No. 79-1175. WM. T. BurNerr & Co., INCc. v. GENERAL
Tire & RusBer Co. C. A. 4th Cir. Certiorari denied. Re-
ported below: 609 F. 2d 512.

No. 79-1181. HerNANDEZ v. FLORIDA; and
No. 79-1210. Eber eT AL. v. FLorpA. Dist. Ct. App. Fla,,
3d Dist. Certiorari denied. Reported below: 369 So. 2d 76.

No. 79-1193. ARANDA ET AL. v. VAN SicKLE ET AL. C. A.
9th Cir. Certiorari denied. Reported below: 600 F. 2d 1267.

No. 79-1217. UzzeLL ET AL. v. FrRiDAY ET AL. C. A, 4th
Cir. Certiorari denied.

No. 79-1245. Acavino v. Unttep States. C. A. 3d Cir.
Certiorari denied. Reported below: 612 F. 2d 575.

No. 79-1253. OpreraTING ENGINEERS PENsioN TRUST v.
LioNBERGER. Ct. App. Cal., 2d App. Dist. Certiorari denied.
Reported below: 97 Cal. App. 3d 56, 158 Cal. Rptr. 535.
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No. 79-1262. GeNERAL Morors Corp. ET AL. v. COSTLE,
ADMINISTRATOR, ENVIRONMENTAL PROTECTION AGENCY, ET AL.
C. A. D. C. Cir. Certiorari denied. Reported below: 201
U. 8. App. D. C. 109, 627 F. 2d 1095.

No. 79-1276. Buccuino v. Unitep States. C. A, 5th
Cir. Certiorari denied. Reported below: 606 F. 2d 590.

No. 79-1318. LiBerTr ET UX. v. UNITED StaTES. C. A,
2d Cir. Certiorari denied. Reported below: 616 F. 2d 34.

No. 79-1345. KorMmAN v. UniTep StaTES. C. A. 6th Cir.
Certiorari denied. Reported below: 614 F. 2d 541.

No. 79-1346. Muwoz v. Unitep StaTES. C. A. 6th Cir.
Certiorari denied. Reported below: 612 F. 2d 582.

No. 79-1359. WesT v. UN1TED STATES ET AL. C. A. 10th
Cir. Certiorari denied. Reported below: 612 F., 2d 1224.

No. 79-1393. COURTWRIGHT ET AL. v. EQUAL EMPLOYMENT
OpporTUNITY CoMMIssiOoN ET AL. C. A. 10th Cir. Certio-
rari denied. Reported below: 611 F. 2d 795.

No. 79-1473. MENDOZA-ALVAREZ v. UNITED STATES ET AL.

C. A. 9th Cir. Certiorari denied. Reported below: 605 F.
2d 561.

No. 79-1486. Hare v. AvaBamaA. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 377 So. 2d 1143.

No. 79-1492. Moore v. MiNNEsOTA ET AL. C. A. 8th Cir.
Certiorari denied. Reported below: 620 F. 2d 307.

No. 79-1505. DREBIN ET AL. v. RUSSELL, TRUSTEE, ET AL.

C. A. 9th Cir. Certiorari denied. Reported below: 612 F. 2d
1123,

No. 79-1506. LaAcuta ET AL. v. OmIo. Ct. App. Ohio,
Summit County. Certiorari denied.
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No. 79-1510. Tucker v. ANpErsoN. C. A. 2d Cir. Cer-
tiorari denied.

No. 79-1511. ArcHER v. AIRLINE PiLors Asswn., INTER-
NATIONAL, C. A. 9th Cir. Certiorari denied. Reported be-
low: 609 F. 2d 934.

No. 79-1512. WEesTOVER ET VIR v. ToLEDO. Sup. Ct. Fla.
Certiorari denied. Reported below: 377 So. 2d 171.

No. 79-1533. W. R. Grace & Co., Inc. v. E-T INDUSTRIES,
Inc.,, BT AL, C. A. 9th Cir. Certiorari denied. Reported
below: 608 F. 2d 1214.

No. 79-1569. YANEKTON Sioux TRIBE v. UNITED STATES.
Ct. Cl. Certiorari denied. Reported below: 222 Ct. Cl. 421,
616 F. 2d 485.

No. 79-1573. BrerGen v. UniTtep StaTES. C. A, 9th Cir.
Certiorari denied. Reported below: 612 F. 2d 443.

No. 79-1578. CALDWELL ET AL. v. UNITED STATES. C. A.
5th Cir. Certiorari denied. Reported below: 611 F. 2d 881.

No. 79-1591. Ropacers v. KENTUCKY. Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 594 S. W. 2d 273.

No. 79-1609. HaN1GAN ET AL. v. UNITED STATES. C. A.
Oth Cir. Certiorari denied.

No. 79-1632. Provenzano v. Unitep StatEs. C. A. 2d
Cir. Certiorari denied. Reported below: 615 F. 2d 37.

No. 79-1633. Marino v. UnNiTED STaTES. C. A. 2d Cir.
Certiorari denied. Reported below: 622 F. 2d 576.

No. 79-1634. STARR ET AL v. NIXON, FORMER PRESIDENT
oF THE UNITED StATES, ET AL. C. A. 10th Cir. Certiorari
denied.

No. 79-1638. HoeBErG v. UNITED STATES. C. A. 7th Cir.
Certiorari denied. Reported below: 618 F. 2d 114.
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No. 79-1648. Tmomas v. Unrtep States. C. A, 7th Cir.
Certiorari denied. Reported below: 618 F. 2d 114.

No. 79-1651. GarNER v. UN1TED STATES. C. A. 4th Cir.
Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-6016. Jones v. Georcia. Sup. Ct. Ga. Certio-
rari denied. Reported below: 244 Ga. 689, 261 S. E. 2d 629.

No. 79-6031. Moore v. Unitep StaTES. C. A. D. C. Cir.
Certiorari denied. Reported below: 198 U. S. App. D. C. 296,
613 F. 2d 1029.

No. 79-6058. JomnsoN v. UNiTED StaTES. C. A, 4th Cir.
Certiorari denied. Reported below: 612 F. 2d 1311.

No. 79-6123. Kampires v. UN1TED STATES. C. A. 7th Cir.
Certiorari denied. Reported below: 609 F. 2d 1233.

No. 79-6193. ALMmENDAREZ v. UNITED STATES. C. A. 9th
Cir. Certiorari denied. Reported below: 614 F. 2d 777.

No. 79-6204. QuatErMAIN v. UNiTED StaTES. C. A. 3d
Cir. Certiorari denied. Reported below: 613 F. 2d 38.

No. 79-6265. Curopo v. UniTep StaTES. C. A. 2d Cir.
Certiorari denied. Reported below: 620 F. 2d 286.

No. 79-6274. MoorMAN v. Davis ET aL. C. A. 4th Cir.
Certiorari denied. Reported below: 605 F. 2d 1203.

No. 79-6318. McMiLLoN v. PADGETT, JUDGE, ET AL. C. A.
5th Cir. Certiorari denied. Reported below: 613 F. 2d 313.

No. 79-6319. WirLiamsoN v. HiNTON, WARDEN, ET AL.
C. A, 4th Cir. Certiorari denied. Reported below: 618 F.
2d 107. '

No. 79-6323. Caver v. HILTON, PRISON SUPERINTENDENT,
ET AL. C. A. 3d Cir. Certiorari denied. Reported below:
615 F. 2d 1352.
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No. 79-6324. CeprepA v. HENDERSON, CORRECTIONAL SUPER-
INTENDENT. C. A. 2d Cir. Certiorari denied.

No. 79-6334. ArrweLL v. UNDERCOFLER, CHIEF JUSTICE,
SupREME CoURT OF GEORGIA, ET AL. C. A. 5th Cir. Certiorari
denied. Reported below: 608 F. 2d 228.

No. 79-6343. Storey v. MassacHUSETTS. Sup. Jud. Ct.
Mass. Certiorari denied. Reported below: 378 Mass. 312,
391 N. E. 2d 898.

No. 79-6344. Hesert v. SMiTH, WARDEN. C. A, 6th Cir.
Certiorari denied. Reported below: 615 F. 2d 1360.

No. 79-6389. Dunx v. Unitep States. C. A. 4th Cir.
Certiorari denied. Reported below: 618 F. 2d 105.

No. 79-6415. Irvin v. CATALANO, JUDGE, ET AL. C. A, 6th
Cir. Certiorari denied. Reported below: 617 F. 2d 603.

No. 79-6427. DossoN v. UniTep States. C. A. 5th Cir,
Certiorari denied. Reported below: 609 F. 2d 840.

No. 79-6428. Broapway v. UN1TED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 613 F. 2d 1349.

No. 79-6430. DeCamsra v. Unitep StaTes. C. A. 9th
Cir. Certiorari denied. Reported below: 615 F. 2d 1367.

No. 79-6433. LeB v. UNiTED STATES ET AL. C. A. D. C.
Cir. Certiorari denied. Reported below: 198 U. S. App.
D. C. 92,612 F. 2d 587.

No. 79-6435. Hawxkins v. UniTep StaTeEs. C. A. 5th Cir.
Certiorari denied. Reported below: 614 F. 2d 85.

No. 79-6437. CoreMman v. UNitep StaTES. C. A. 3d Cir.
Certiorari denied. Reported below: 620 F. 2d 290.

No. 79-6450. Young v. BALTiMORE CoUuNTY BOARD OF
EpvcarioNn ET AL. C. A. 4th Cir. Certiorari denied. Re-
ported below: 610 F. 2d 815.
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No. 79-6463. SmorT v. UnITED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 617 F. 2d 604.

No. 79-6469. WearHERS v. UNIiTED STATES. C. A. 10th
Cir. Certiorari denied. Reported below: 618 F. 2d 663.

No. 79-907. INGrAM, SECRETARY, DEPARTMENT OF HUMAN
ServicEs oF NEw MEex1co v. NoLan. C. A. 10th Cir. Motion
of respondent for leave to proceed in forma pauperis granted.
Certiorari denied. Reported below: 603 F. 2d 810.

No. 79-1105. MouNTAIN LAUREL RAciNG, INC., ET AL. v.
Firzgerawp. C. A. 3d Cir. Certiorari denied. MR. JUSTICE
BrackmMuN would grant certiorari. Reported below: 607 F.
2d 589.

No. 79-1222. AmericaN Gewms, Inc. v. MESSER, ADMINIS-
TRATRIX. C. A. 4th Cir. Certiorari denied. MR. JUSTICE
BrackMuN would grant certiorari. Reported below: 612 F.
2d 1367.

No. 79-1228. Ivy ET AL. v. SECURITY BArGE LiNEs, INcC.
C. A. 5th Cir. Certiorari denied. MR. JusTicE BRENNAN and
Mg. JusticE WHITE would grant certiorari. Reported below:
606 F. 2d 524.

No. 79-1482. DoCarmo, ADMINISTRATOR v. F. V. PIL-
6riMm I Corp. C. A. 1st Cir. Certiorari denied. MRr. JUSTICE

BrenNaN and MRgr. Justice WHITE would grant certiorari.
Reported below: 612 F. 2d 11.

No. 79-6217. WARREN ET AL. v. UNITED STATES. C. A,
5th Cir. Certiorari denied. MR. JusTice BRENNAN and MR.
JusticE WHITE would grant certiorari. Reported below: 578
F. 2d 1058 and 612 F. 2d 887.

No. 79-1476. StarRLEY v. Cr1Y oF BirMiNgHAM. Ct. Crim.
App. Ala. Certiorari denied. MRr. JusTicE BRENNAN, MR.
JusTice STEWART, and MR. JusTicE MARsHALL would grant
certiorari and reverse the conviction. Reported below: 377
So. 2d 1131.
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No. 79-1258. CONFEDERATION OF IRANIAN STUDENTS .
CIVILETTI, ATTORNEY GENERAL; and

No. 79-1270. NARENJI ET AL. v. CIVILETTI, ATTORNEY GEN-
ERAL, ET AL. C. A. D. C. Cir. Certiorari denied. MRg. Jus-
TICE BRENNAN would grant certiorari. Reported below: 199
U.S. App. D. C. 163, 617 F. 2d 745.

No. 79-1259. Torcr v. Unitep StaTtEs. C. A. 4th Cir.
Certiorari denied. MRg. JusTicE BRENNAN, MR. JUSTICE
STEWART, and MR. JusticE MARSHALL would grant certiorari
and reverse the conviction. Reported below: 609 F. 2d 1088.

No. 79-1386. UniTeEp STATES PosTAL SERVICE v. UNITED
ParceL SERvICE, INc., ET AL. C. A. 3d Cir. Certiorari denied.
MRr. Justice WHITE and MR. JusticE PoweLL would grant
certiorari. Reported below: 604 F. 2d 1370.

No. 79-1466. BrackBURN, WARDEN v. MoNrROE. C. A, 5th
Cir. Motion of respondent for leave to proceed in forma
pauperis granted. Certiorari denied. Mr. JusticE WHITE
and Mg. JusticE BrackmMuN would grant certiorari. Re-
ported below: 607 F. 2d 148.

No. 79-1491. SEYMOUR ET AL., TRUSTEES v. CougHLIN Co.
C. A. 9th Cir. Motion of International Union of Operating
Engineers, Local Union No. 12, for leave to file a brief as
amicus curiae granted. Certiorari denied. Reported below:
609 F. 2d 346.

No. 79-6177. Rivera v. UNitep States. C. A. 1st Cir.
Certiorari denied. Reported below: 618 F. 2d 93.

MR. JusTicE BRENNAN, with whom MR. JusTICE MARSHALL
joins, dissenting.

In December 1976 petitioner was indicted for possessing
with intent to distribute one kilogram of heroin, in viola-
tion of 21 U. S. C. §841 (a)(1). He was tried, convicted,
and sentenced to 12 years in prison and a 3-year special
parole term. Subsequently, petitioner was indicted for con-
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spiracy to distribute the same kilogram of heroin, in violation
of 21 U. S. C. §846. He pleaded guilty to the second charge
and was sentenced to 14 years in prison and a 3-year special
parole term to be served concurrently with the first sentence.
Petitioner challenged the second conviction under 28 U. S. C.
§ 2255, alleging that it was barred by the Double Jeopardy
Clause. The District Court denied relief, and the Court of
Appeals affirmed.

Indictments for conspiracy and for the underlying substan-
tive offense are indictments arising out of the same criminal
transaction. Dempsey v. United States, 423 U. S. 1079
(1976) (BreENNAN, J., dissenting); Ciuzio v. United States,
416 U. S. 995 (1974) (BreENNAN, J., dissenting). Therefore,
I would grant the petition for certiorari and remand with
directions that the writ of habeas corpus be granted and the
second conviction vacated. I adhere to my view that the
Double Jeopardy Clause requires prosecution in one pro-
ceeding, except in extremely limited circumstances not present
here, of ‘““all the charges against a defendant that grow out of
a single criminal act, occurrence, episode, or transaction.”
Ashe v. Swenson, 397 U. S. 436, 453-454 (1970) (BRENNAN,
J., concurring). See Thompson v. Oklahoma, 429 U. S. 1053
(1977) (BreNNAN, J., dissenting), and cases collected therein.

No. 79-6242. JerNI1GAN v, Loursiana. Sup. Ct. La. Cer-
tiorari denied. Reported below: 377 So. 2d 1222,

MR. Justice WHITE, with whom MR. JusTICE BRENNAN
and MRr. JusTicE MARSHALL join, dissenting.

The New Orleans, La., police received an anonymous tele-
phone call informing them that a black male wearing a
yellow shirt and blue pants and armed with a handgun could
be found sitting in Sander’s Bar. A radio dispatch went out,
and Officer Williams proceeded to the bar. Of the 10 or 12
persons in the bar, petitioner was the only one wearing a
yellow shirt and blue pants. Officer Williams approached
petitioner, directed him to stand, and frisked him. The
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officer detected a gun in petitioner’s pants pocket; he removed
a .38-caliber revolver and arrested petitioner who was charged
with violation of Louisiana law by possession of a firearm
after having been previously convicted of a felony.

In sustaining the trial court’s denial of petitioner’s motion
to suppress the gun as illegally seized, the Louisiana Supreme
Court noted that the Fourth Amendment would render the
evidence inadmissible if the officer did not have sufficient
knowledge of facts and circumstances to amount to reason-
able cause for an investigatory detention. The court also
noted that Adams v. Williams, 407 U. S. 143 (1972), recog-
nized that an informer’s tip can provide a police officer with
reasonable cause to detain and question a suspect. But the
court noted further the difference between this case and
Adams, for the narrow issue presented here was whether an
informer’s tip could provide reasonable cause if the tip was
anonymous. According to the court, if the information re-
ceived from the anonymous tipster carried enough indicia of
reliability, such as specificity of the information and corrob-
oration by independent police work, the anonymous tip was
sufficient. Moreover, prompt police action was justified
where the information would indicate an immediate and real
danger to the public.

We have not directly decided whether an anonymous tip
may furnish reasonable suspicion for a stop and frisk. We
have emphasized the specificity of the information provided,
the independent corroboration by the police officer, and the
danger to the public. See, e. g., Adams, supra; Draper v.
United States, 358 U, S. 307 (1959). But in the decided
cases, these factors were not the only indicia of reliability.
The informers in Adams and Draper were known to the
officer and were known to have provided reliable information
in the past. The same cannot be said of an anonymous
tipster.

Arguably, the decision of the Louisiana Supreme Court is
inconsistent with our prior cases which require that reason-
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able suspicion be based on a sufficiently reliable informer’s
tip. I would grant certiorari for this reason and also because
the reliability of an anonymous or unidentified tipster is an
issue that has divided the Federal Courts of Appeals. Com-
pare United States v. McLeroy, 584 F. 2d 746 (CA5 1978),
and United States v. Robinson, 536 F. 2d 1298 (CA9 1976)
(no reasonable suspicion), with United States v. Hernandez,
486 F. 2d 614 (CA7 1973) (per curiam) (reasonable suspi-
cion), cert. denied, 415 U. S. 959 (1974). See also United
States v. Gorin, 564 F, 2d 159 (CA4 1977), cert. denied, 434
U. S. 1080 (1978), and United States v. Unverzagt, 424 F. 2d
396 (CAS8 1970) (identity of informer known but no proof of
his reliability; reasonable suspicion found). The state courts
are similarly divided. Accordingly, I dissent from the denial
of certiorari.

Rehearing Denied

No. 79-5940. TurNER v. MiTcHELL, WARDEN, 445 U. S.
966;

No. 79-6057. Gray v. UNITED STATES, ante, p. 911;

No. 79-6092. LiLLiBRIDGE ET UX. v. COMMISSIONER OF
INnTERNAL REVENUE, 445 U. S. 967;

No. 79-6171. ATTWELL ET AL. v. LASALLE NaTIONAL BANK
ET AL., 445 U. S. 954;

No. 79-6178. BoaLBey v. KINDRED, ante, p. 912; and

No. 79-6186. Nor v. CiviLETTI, ATTORNEY GENERAL, ET
AL., 445 U. S. 969. Petitions for rehearing denied.

May 22, 1980

Dismissals Under Rule 60

No. 78-1653. NorTH CArOLINA WILDLIFE RESOURCES CoM-
MISSION ET AL. v. EASTERN BAND oF CHEROKEE INDIANS.
C. A. 4th Cir. Certiorari dismissed under this Court’s Rule
60. Reported below: 588 F. 2d 75.
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No. 79-1237. PaiLLirs v. TExAs. Appeal from Ct. Crim.

App. Tex. dismissed under this Court’s Rule 60. Reported
below: 588 S. W. 2d 378.

May 27, 1980

Appeals Dismissed

No. 79-1340. Hopces Transrer Co., INC., BT AL. v. ALA-
BAMA PuBLIC SERVICE COMMISSION ET AL. Appeal from Sup.
Ct. Ala. dismissed for want of substantial federal question.
Reported below: 376 So. 2d 680.

No. 79-1606. CarTeR v. KANsas Citry, M1ssourl. Appeal
from Ct. App. Mo., Western District, dismissed for want of
substantial federal question. Reported below: 591 S. W. 2d
132.

No. 79-1549. GEeEck ET AL. v. CiTY oF NEW ORLEANS ET AL.
Appeal from Sup. Ct. La. dismissed for want of substantial
federal question. MR. JusTicE BLACKMUN and MR. JUSTICE
PowEeLL would note probable jurisdiction and set case for oral
argument. Reported below: 377 So. 2d 1206.

Certiorart Granted—Reversed and Remanded. (See No. 79—
1101, ante, p. 643.)

Certiorart Granted—Vacated and Remanded

No. 78-6891. Davis v. GEORGIA;

No. 79-5032. SPRAGGINS v. GEORGIA;

No. 79-5188. CoLLINS v. GEORGIA;

No. 79-5567. BAKER v. GEORGIA;

No. 79-5904. HamirToN v. GEORGIA; and
~ No. 79-6330. Brooks v. GeoreIa. Sup. Ct. Ga. Motions

of petitioners for leave to proceed in forma pauperis and cer-
tiorari granted. Judgments vacated insofar as they leave un-
disturbed the death penalties imposed, and cases remanded for
further consideration in light of Godfrey v. Georgia, ante,
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p. 420. Reported below: No. 786891, 242 Ga. 901, 252 S. E.
2d 443; No. 79-5032, 243 Ga. 73, 252 S. E. 2d 620; No. 79—
5188, 243 Ga. 291, 253 S. E. 2d 729; No. 79-5567, 243 Ga. 710,
257 S. E. 2d 192; No. 79-5904, 244 Ga. 145, 259 S. E. 2d 81;
No. 79-6330, 244 Ga. 574, 261 S. E. 2d 379.

No. 79-1243. Harris, CORRECTIONAL SUPERINTENDENT,
ET AL. v. BERMUDEZ ET AL. C. A. 2d Cir. Motions of respond-
ents for leave to proceed in forma pauperis and certiorari
granted. Judgment vacated and case remanded for further
consideration in light of Cuyler v. Sullivan, ante, p. 335. Re-
ported below: 614 F, 2d 1285.

No. 79-1462. McGuire, Porice COMMISSIONER OF NEW
York Crry v. LEiGH ET AL. C. A, 2d Cir. Certiorari granted,
judgment vacated, and case remanded for further considera-
tion in light of Board of Regents v. Tomanio, ante, p. 478.
Reported below: 613 F. 2d 380.

No. 79-1565. Missourt v. Sours. Sup. Ct. Mo. Motion
of respondent for leave to proceed in forma pauperis and cer-
tiorari granted. Judgment vacated and case remanded for
further consideration in light of Whalen v. United States, 445
U. S. 684 (1980). Reported below: 593 S. W. 2d 208.

No. 79-5790. BrownN v. Untrep StaTES. C. A. 9th Cir.
Motion of petitioner for leave to proceed in forma pauperis
and certiorari granted. Judgment vacated and case remanded
for further consideration in light of Cuyler v. Sullivan, ante,
p. 335. Reported below: 605 F. 2d 561.

No. 79-5995. SmiTH v. BORDENKIRCHER, PENITENTIARY
SuperINTENDENT. C. A. 6th Cir. Motion of petitioners for
leave to proceed in forma pauperis and certiorari granted.
Judgment vacated and case remanded for further considera-
tion in light of Cuyler v. Sullivan, ante, p. 335. Reported
below: 611 F. 2d 374.
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No. 79-6376. BARNETT v. ALFOrD, WARDEN, ET AL. C. A.
10th Cir. Motion of petitioner for leave to proceed in forma
pauperis and certiorari granted. Judgment vacated and case
remanded for further consideration in light of Cuyler v.
Sullivan, ante, p. 335.

Miscellaneous Orders

No. A-941. Ecsert v. Kansas. Application for stay of
mandate of the Supreme Court of Kansas, addressed to MR.
JusTicE BRENNAN and referred to the Court, denied.

No. A-979. Boarp oF EpucartioN orF THE CITY OF DETROIT
ET AL. v. MILLIKEN, GOVERNOR OF MICHIGAN, ET AL. Appli-
cation for stay of mandate of the United States Court of
Appeals for the Sixth Circuit, presented to MR. JUSTICE
STEWART, and by him referred to the Court, denied. The
order entered by MR. JusTicE STEWART on May 14, 1980, is
vacated.

No. D-193. IN e DisBARMENT oF LEAcH. It is ordered
that Fred L. Leach, of Amarillo, Tex., be suspended from the
practice of law in this Court and that a rule issue, returnable
within 40 days, requiring him to show cause why he should
not be disbarred from the practice of law in this Court.

No. 79-816. Poromac Erectric Power Co. v. DIRECTOR,
OrriceE oF WorRKERS' COMPENSATION ProGraMS, U. S. DEPART-
MENT OF LaABOR, ET AL. C. A. D. C. Cir. [Certiorari granted,
444 U. 8. 1069.] Motion of petitioner to dispense with print-
ing appendix granted.

No. 79-6370. ABLE ET UX. v. DELAWARE. Appeal from
Sup. Ct. Del. Motion of appellants to seal the record granted.

No. 79-1451. PristEr v. DELTA AIR LINES, INC, ET AL
Motion for leave to file petition for writ of certiorari and for
other relief denied.
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Probable Jurisdiction Noted

No. 79-1380. HARRIS, SECRETARY OF HEALTH AND HUuMAN
SERvVICES v. WILSON ET AL. Appeal from D. C. N. D. Il
Probable jurisdiction noted. Reported below: 478 F. Supp.
1046.

Certiorart Denied

No. 79-646. ParTIN v. UniTep States. C. A. 9th Cir.
Certiorari denied. Reported below: 601 F. 2d 1000.

No. 79-795. MgepiNna-HERRERA v. UnNiTED STATES. C. A.
7th Cir. Certiorari denied. Reported below: 606 F. 2d 770.

No. 79-1256. TurrLock IrRrIGATION DISTRICT ET AL. v. CITY
AND CouNTY OF SAN Francisco; and

No. 79-1479. Unttep AIr Lings, INnc., ET AL. v. CITY AND
County oF SAN Francisco. C. A. 9th Cir. Certiorari
denied. Reported below: 616 F. 2d 1063.

No. 79-1273. RuMAN v». DEPARTMENT OF REVENUE OF
PENNsyYLvANIA ET AL. C. A. 3d Cir. Certiorari denied. Re-
ported below: 612 F. 2d 574.

No. 79-1289. CuaNEY v. UniTteEp States. C. A. 7th Cir.
Certiorari denied. Reported below: 614 F. 2d 774.

No. 79-1299. FiTzGErALD, PUBLIC ADMINISTRATOR OF THE
CouNTY OF NEW YORK v. AMERICAN TrADING & PrODUCTION
Corp. Ct. App. N. Y. Certiorari denied. Reported below:
48 N. Y. 2d 843, 400 N. E. 2d 366.

No. 79-1384., Exxon Corp. v. UNITED STATES;

No. 79-1394. SmEeLL O1L Co. v. UNITED STATES; and

No. 79-1395. MagrataoN Oir Co. v. UNITED STATES.
C. A. D. C. Cir. Certiorari denied. Reported below: 202
U.S. App. D. C. 70, 628 F. 2d 70.
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No. 79-1401. Onio CouNTY AND INDEPENDENT AGRICUL-
TURE SOCIETIES, DELAWARE CoUNTY FAIR v. COMMISSIONER OF
InTERNAL REVENUE. C. A. 6th Cir. Certiorari denied. Re-
ported below: 610 F. 2d 448.

No. 79-1442. Associatep Buirpers & CoNTrACTORS, INC.,
BavtiMoRE METROPOLITAN CHAPTER v. LUBBERS, GENERAL
CounseL oF NatioNaL LaBor REevaTions Boarp. C. A. 4th
Cir. Certiorari denied. Reported below: 610 F. 2d 1221.

No. 79-1445. Scumipt v. Unitep States. C. A, 3d Cir.
Certiorari denied. Reported below: 615 F. 2d 1354.

No. 79-1456. FruemAUF Corp. v. EQuAL EMPLOYMENT
OprorTUNITY ComMmissioN. C. A. 10th Cir. Certiorari de-
nied. Reported below: 609 F. 2d 434.

No. 79-1490. JACKSON ET VIR v. WHERRY ET AL. Ct. App.
D. C. Certiorari denied.

No. 79-1528. SmitH ET AL. v. EQuiTy NATIONAL INDUS-
TrIES, INC,, ET AL. C. A. 5th Cir. Certiorari denied. Re-
ported below: 609 F. 2d 1007.

No. 79-1537. CowLey, pBA CowLEY PumPp & SupPLY, ET
AL. v. BrapEN InpUsTrIES, INCc. C. A. 9th Cir. Certiorari
denied. Reported below: 613 F. 2d 751.

No. 79-1541. Ross v. Unttep StaTes. Ct. Cl.  Certiorari
denied. Reported below: 220 Ct. Cl. 689, 618 F. 2d 122.

No. 79-1554. FerrerLL v. SourH CAroniNa. Sup. Ct.
S. C. Certiorari denied. Reported below: 274 S. C. 401, 266
S. E. 2d 869.

No. 79-1556. CanroN, INnc. v. PrLasser AMERICAN Core.
C. A. 4th Cir. Certiorari denied. Reported below: 609 F.
2d 1075.

No. 79-1559. BraMmBLETT v. TENNEsSseEe. Ct. Crim. App.
Tenn. Certiorari denied.
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No. 79-1566. Iowa StaTE MEN’S REFORMATORY ET AL. V.
GunTHER. C. A. 8th Cir. Certiorari denied. Reported be-
low: 612 F. 2d 1079.

No. 79-1568. DistricT oF COLUMBIA v. BisHOP ET AL. Ct.
App. D. C. Certiorari denied. Reported below: 411 A. 2d
997.

No. 79-1590. Noran v. Marvranp. Ct. Sp. App. Md.
Certiorari denied. Reported below: 43 Md. App. 747.

No. 79-1593. Gurr OiL Corp. ET AL. v. PENNSYLVANIA
Power & LigHT Co. Super. Ct. Pa. Certiorari denied. Re-
ported below: 270 Pa. Super. 514, 411 A. 2d 1203.

No. 79-1619. Mosser v. WHITE-WELD & Co., Inc. Ct.
Civ. App. Tex., 5th Sup. Jud. Dist. Certiorari denied. Re-
ported below: 587 S. W. 2d 485.

No. 79-1663. Pearson v. UNiTtep StaTES. C. A. 5th Cir.
Certiorari denied. Reported below: 517 F. 2d 350.

No. 79-1684. MepeLLiN v. UNritep States. C. A. 5th
Cir. Certiorari denied. Reported below: 614 F. 2d 1297.

No. 79-5700. HunNT v. Grasso, GOVERNOR oF CONNECTI-
cur, ET AL. C. A. 2d Cir. Certiorari denied. Reported be-
low: 614 F. 2d 1287.

No. 79-5795. West v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 609 F. 2d 274.

No. 79-5841. Brown v. UniTep States. C. A. 9th Cir.
Certiorari denied. Reported below: 602 F. 2d 909.

No. 79-5983. HunT v. Irninors. App. Ct. Ill., 3d Dist.
Certiorari denied. Reported below: 73 IIl. App. 3d 1034, 392
N. E. 2d 793.

No. 79-6100. AsHCROFT v. UntTED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 607 F. 2d 1167.
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No. 79-6101. VasiL v. FLormaA. Sup. Ct. Fla. Certiorari
denied. Reported below: 374 So. 2d 465.

No. 79-6106. Parrorr v. UniTED STATES. C. A. 3d Cir.
Certiorari denied. Reported below: 612 F. 2d 572.

No. 79-6117. DaskALAKIS v. EXECUTIVE COMMERCIAL
Services, Ltmp., ET AL. App. Ct. Ill,, 2d Dist. Certiorari
denied. Reported below: 74 Ill. App. 3d 760, 393 N. E. 2d
1365.

No. 79-6120. ZuroskY ET AL. v. UNITED STATES. C. A.
Ist Cir. Certiorari denied. Reported below: 614 F, 2d 779.

No. 79-6141. Forp v. Iruivois. App. Ct. 111, 4th Dist.
Certiorari denied. Reported below: 73 Ill. App. 3d 1111, 395
N. E. 2d 1249.

No. 79-6145. LEE v. GARRISON, WARDEN, ET AL. C. A, 4th
Cir. Certiorari denied.

No. 79-6157. Buckie v. UNitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 613 F. 2d 361.

No. 79-6221. GINTER v. SOUTHERN ET AL. C. A. 8th Cir.
Certiorari denied. Reported below: 611 F. 2d 1226.

No. 79-6243. O’Brien v. UniTED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 615 F. 2d 1361.

No. 79-6246. Robricurz v. UNitED STATES. C. A, 2d Cir.
Certiorari denied. Reported below: 613 F. 2d 28.

No. 79-6253. Brown v. UniTep States. C. A. 4th Cir.
Certiorari denied. Reported below: 615 F. 2d 1020.

No. 79-6269. Dyas v. ARKANsas. Sup. Ct. Ark. Certio-
rari denied. Reported below: 265 Ark. xxii.

No. 79-6273. CmapmaN v. Unitep States. C. A, 10th
Cir. Certiorari denied. Reported below: 615 F. 2d 1294.
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No. 79-6277. Buck v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 615 F. 2d 1362.

No. 79-6332. STeEvENS v. NorTH CArROLINA. Super. Ct.
N. C., Mecklenberg County. Certiorari denied.

No. 79-6333. Baines v. HiLToN, PRISON SUPERINTENDENT,
ET AL. C. A, 3d Cir. Certiorari denied.

No. 79-6338. STREET v. WARDEN, MARYLAND PENITEN-
TiIARY. C. A. 4th Cir. Certiorari denied. Reported below:
618 F. 2d 105.

No. 79-6342. Lane v. JerrersoN Heavte CARE, INC.,
ET AL. C. A. 3d Cir. Certiorari denied. Reported below:
612 F. 2d 573.

No. 79-6347. GrorpaNo v. MassacHUSETTS. Ct. App.
Mass. Certiorari denied. Reported below: 8 Mass. App.
590, 395 N. E. 2d 896.

No. 79-6349. ScuULTZ v. IsrAEL, WARDEN. C. A. 7th Cir.
Certiorari denied. Reported below: 618 F. 2d 109.

No. 79-6351. GARRETT v. ARRINGTON, SHERIFF. Sup. Ct.
Ga. Certiorari denied. Reported below: 245 Ga. 47, 262
S. E. 2d 808.

No. 79-6356. Hor-Wam, AKA GREEN v. HoPPER, WARDEN.
C. A. 5th Cir. Certiorari denied. Reported below: 613 F.
2d 312.

No. 79-6357. SHAW v. CoLE, SHERIFF, ET AL. C. A. 5th
Cir. Certiorari denied.

No. 79-6358. ANGEL v. CLAark. C. A. 5th Cir. Certiorari
denied.

No. 79-6360. TavrLor v. Haves Er AL. C. A. 4th Cir.
Certiorari denied. Reported below: 618 F. 2d 105.

No. 79-6363. DawN v. WENZLER ET AL. C. A. 9th Cir.
Certiorari denied.
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No. 79-6367. Brooks v. Wyrick, WarpeN. C. A. 8th Cir.
Certiorari denied. Reported below: 620 F. 2d 308.

No. 79-6377. GrRACEY v. MILLER. App. Ct. Ill., 4th Dist.
Certiorari denied. Reported below: 75 Ill. App. 3d 1104, 399
N. E. 2d 1390.

No. 79-6436. RAY v. SOWDERS, REFORMATORY SUPERIN-
TENDENT. C. A. 6th Cir. Certiorari denied. Reported be-
low: 612 F. 2d 582.

No. 79-6461. SuLLivaN ». Forp ET AL. C. A. 5th Cir.
Certiorari denied. Reported below: 609 F. 2d 197.

No. 79-6468. King v. Unitep States. C. A. 8th Cir.
Certiorari denied. Reported below: 616 F. 2d 1034.

No. 79-6483. Pavyron v. Unitep States. C. A. 1st Cir.
Certiorari denied. Reported below: 615 F. 2d 922.

No. 79-6486. VENABLE v. UNiTED STATES. C. A, 4th Cir.
Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-6495. MgerroN v. UNiTED STaTES. C. A. 5th Cir.
Certiorari denied.

No. 79-6498. Sanpers v. Unttep StaTeEs. C. A, 5th Cir,
Certiorari denied. Reported below: 614 F. 2d 292.

No. 79-6501. Lasinia v. UNIiTED STATES. C. A. 9th Cir.
Certiorari denied. Reported below: 614 F. 2d 1207.

No. 79-6503. Fera v. Unitep States. C. A. 1st Cir.
Certiorari denied. Reported below: 616 F. 2d 590.

No. 79-6505. Haywarp v. Day. C. A. 8th Cir. Certio-
rari denied. Reported below: 619 F. 2d 716.

No. 79-1317. Hunt v. OkLAHOMA. Ct. Crim, App. Okla.
Certiorari denied. Mg. JusTicE BRENNAN, MR. JUSTICE
StewarT, and MR. JusTicE MARSHALL would grant certiorari
and reverse the conviction. Reported below: 601 P. 2d 464.
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No. 79-6527. Reep v. Unitep States. C. A. 9th Cir.
Certiorar: denied. Reported below: 618 F. 2d 118.

No. 79-1553. CorLEMAN v. MoNTANA. Sup. Ct. Mont.;
and

No. 79-5975. BoweN v. Groreia. Sup. Ct. Ga. Certio-
rari denied. Reported below: No. 79-1553, — Mont. —,
605 P. 2d 1000; No. 79-5975, 244 Ga. 495, 260 S. E. 2d 855.

MRr. Justice BRENNAN and MR. JUSTICE MARSHALL,
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

Rehearing Denied

No. 79-1190. LASALLE NATIONAL BANK, TRUSTEE, ET AL. 2.
Propres Gas LicHT & CokE Co., 445 U. S. 943. Petition for
rehearing denied.

No. 79-6018. STEELE v. BARRETT ET AL., 445 U. S. 933.
Motion for leave to file petition for rehearing denied.

JUNE 2, 1980

Appeals Dismissed

No. 79-1295. McKeesporT AREA ScHOOL DISTRICT w.
PENNSYLVANTIA DEPARTMENT OF EbucATioN. Appeal from
Pa. Commw. Ct. dismissed for want of substantial federal ques-
tion. MRg. JusTicE STEVENS would note probable jurisdiction
and set case for oral argument. Reported below: 38 Pa,
Commw. 290, 392 A. 2d 912.

Mg. Justice WHiITE, with whom MR. JusTicE REENQUIST
joins, concurring.

Under Pennsylvania law, a public school district must pro-
vide nonpublic school children with transportation to and
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from school and transportation for educational field trips if
those services are provided to public school children. Pa.
Stat. Ann., Tit. 24, § 13-1361 (Purdon Supp. 1979-1980).
The present controversy centers on that portion of the stat-
ute dealing with transportation to and from school. MR.
JusTicE BLACKMUN’s concurring opinion, however, post, at
978, states that it “is not automatically apparent from the jur-
isdictional statement and the motion to dismiss that have been
filed with this Court, or from the summary opinion of the
[Pennsylvania] Commonwealth Court,” that the constitu-
tionality of the field-trip provision is not before us. I write
both to demonstrate that the absence of the field-trip issue is
absolutely clear and to analyze the law that MRgr. JusTice
BrackMuN would apply to this case if the field-trip issue
were present.

I

In School District of Pittsburgh v. Pennslyvania Dept. of
Education, 443 U, S. 901 (1979), we dismissed for want of a
substantial federal question an appeal challenging the consti-
tutionality of the same statute challenged here. The ques-
tion presented by the jurisdictional statement in School Dis-
trict of Pittsburgh reads as follows: “Whether Pennsylvania
Act 372 of 1972 [Act of Dec. 29, 1972, P. L. 1726, No. 372,
amending § 1361 of the Public School Code of 1949 (24 P. S.
§ 13-1361, as amended) ] requiring school districts to transport
resident nonpublic school pupils to and from schools located up
to 10 miles beyond district boundaries violates the Establish-
ment Clause of the First Amendment of the Constitution of
the United States because of the Act’s primary effect of ad-
vancing religion in addition to fostering excess entanglement
of the state with religion.” Juris. Statement, O. T. 1978, No.
78-1614, p. 3. The question presented by the jurisdictional
statement in the instant case is identically phrased. Juris.
Statement 4. Because a ruling of dismissal for want of a sub-
stantial federal question is a judgment on the merits, Hicks v.
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Miranda, 422 U. S. 332, 344 (1975), and because this case
presents the same challenge to the same statute that we re-
jected in School District of Pittsburgh, the same outcome
properly follows here.

1T

Nor can it be maintained that, although the identical
statute and constitutional arguments are involved in both
cases, School District of Pittsburgh involved a different ap-
plication of the statute and thus that a different legal re-
sponse is occasioned here. The instant litigation commenced
with a show-cause order emanating from the Pennsylvania
Department of Education, an order that placed in jeopardy
under the statute appellant school district’s public trans-
portation reimbursement for the 1973-1974 school year.
The order was premised not on any district action regarding
field trips, but on the district’s alleged refusal to transport
students to five specified nonpublic schools beyond district
boundaries in violation of the statute. Juris. Statement 7-8.
Similarly, in School District of Pittsburgh, the litigation com-
menced with a show-cause order from the Department of
Education threatening the appellant distriet’s public trans-
portation reimbursement for the 1973-1974 school year and
relying on the district’s alleged refusal to transport students
to 20 specified institutions located beyond district boundaries.
Juris. Statement, O. T. 1978, No. 78-1614, pp. 7-8.

In short, both cases involve controversies surrounding trans-
portation to nonpublic schools outside the relevant district
in accordance with a statute that also happens to provide for
educational field trips for nonpublic school children. Neither
case, however, involves any claim that the field-trip provision,
as distinguished from the provision for transportation to and
from nonpublic schools, is a forbidden establishment of reli-
gion.® In neither case did the state courts address such an

* Even a cursory glance at the statutory language, see post, at 977, n. ¥,
confirms that the two provisions are distinet and severable. School
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issue, and in neither was the field-trip provision expressly
included in or subsumed by the question presented in the
jurisdictional statement. Indeed, the Pennsylvania Supreme
Court in School District of Pittsburgh, upon which case
the Pennsylvania Commonwealth Court in the instant suit
relied, App. to Juris. Statement 4a, expressly declared that the
field-trip “portion of Act 372 is not before us” and that the
court “need not consider the constitutionality of the field trip
provision.” Springfield School Dist. v. Department of Ed.,
483 Pa. 539, 553, n. 6, 397 A. 2d 1154, 1161, n. 6 (1979).
It is apparent, therefore, that we have no jurisdiction to decide
the validity of the part of the statute dealing with field trips.
Cardinale v. Louisiana, 394 U. S. 437 (1969); Crowell v.
Randell, 10 Pet. 368, 391 (1836). See R. Stern & E. Gress-
man, Supreme Court Practice § 3.27, p. 214 (5th ed. 1978)
(“Tt has long been established that the Supreme Court is
vested with no jurisdiction unless a federal question was raised
and decided in the state court below”).

II1

Affirming this case thus would involve no inconsistency
with Wolman v. Walter, 433 U. S. 229 (1977), where this
Court saw lurking behind a routine exercise in local pedagogy,
the educational field trip, the menacing hulk of an established
state religion. Since MR. JusTICE BLACKMUN’S concurrence
adverts to Wolman as authority in this area, however, that
case merits further examination.

In Wolman the Ohio Legislature had enacted a multifaceted
program designed to provide assistance to nonpublic schools,
presumably in recognition of the central importance of these
schools in fulfilling the Nation’s educational mission. See
Committee for Public Education v. Nyquist, 413 U. S. 756,
813-820 (1973) (WHrtE, J., dissenting). The program in-

district action that implicates one provision need not, and does not here,
implicate the other.
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cluded, inter alia, the loaning of secular textbooks to non-
public school students or their parents; the supplying to
nonpublic schools of standardized tests and scoring services;
and the granting to nonpublie schools of field trips and trans-
portation services such as are provided to public school stu-
dents. The Court found certain aspects of the program
acceptable under the Establishment Clause—e. g., secular text-
books, standardized tests and scoring—but other aspects, in-
cluding the field-trip provision, did not fare so well.

The Court believed that the field-trip provision had several
troubling features. First, “the nonpublic school controls the
timing of the trips and, within a certain range, their fre-
quency and destinations,” indicating that “the schools, rather
than the children, truly are the recipients of the service. . ..”
433 U. S., at 253. Second, the Court observed that, “although
a trip may be to a location that would be of interest to those
in public schools, it is the individual teacher who makes a
field trip meaningful,” ibid., and this poses “an unacceptable
risk of fostering of religion [as] an inevitable byproduect.”
Id., at 254. TFinally, to ensure that nonpublic schools do not
pursue sectarian ends on their field trips would entail super-
vision by public school authorities, which “would create
excessive [governmental] entanglement” in the affairs of sec-
tarian institutions. Ibid.

In the present case, as in Wolman, we are not faced with
a legislative enactment evincing a sectarian purpose. Id., at
236. Fortunately, all of us continue to regard the achieve-
ment of educational quality as a valid secular end that States
may pursue. A secular legislative purpose, however, is only
one of the Court’s Establishment Clause indicia. To pass
muster a statute must also have “a principle or primary effect
that neither advances nor inhibits religion” and “must not
foster an excessive government entanglement with religion.”
Ibid. See Roemer v. Maryland Public Works Bd., 426 U. S.
736, 748 (1976) ; Committee for Public Education v. Nyquist,
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supra, at 772-773; Lemon v. Kurtzman, 403 U. S. 602, 612-613
(1971). In Wolman, the Court concluded that the challenged
statute fails the latter two tests by subsidizing field trips for
nonpublic school students.

What is the “principal or primary effect” of such a provision?
The most reasonable appraisal surely suggests that the prin-
cipal or primary effect of field trips for nonpublic school
students is that boys and girls whose parents have exercised
their constitutional right to send their children to private
schools, Pierce v. Society of Sisters, 268 U. S. 510 (1925), will
expand their educational horizons, just as the public school
children benefiting from the same experience will expand
theirs. Is this a danger from which we must shield the
American public? The Court in Wolman failed to explain
why we should not consider the venerable institution of
the field trip as firmly grounded in sound educational policy
and the effect sought to be created by educators and legis-
lators as pedagogical and not religious. In Wolman, the
Court could do no more than voice insubstantial and baseless
fears that field trips might be used for religious indoctrination.

And what of excessive entanglement? AsIread the instant
statute, the State of Pennsylvania has devised no mechanism
for “policing” nonpublic schools. The Supreme Court of Penn-
sylvania has similarly concluded that the “Act before us does
not in any manner require the state to engage in ‘a compre-
hensive, discriminating and continuing’ surveillance of the
nonpublic school teachers.” 483 Pa., at 566, 397 A. 2d, at
1168, quoting Lemon v. Kurtzman, supra, at 619. Nor had
the State of Ohio in Wolman devised such a mechanism. Yet
there the Court, without the benefit of any record facts show-
ing actual entanglement, went on to conclude that, if the
State of Ohio were ever to police nonpublic school field trips,
excessive entanglement would result.

The precedential—or, for that matter, the persuasive—
force of such ex cathedra wanderings is deservedly minimal.
A decision that concedes a secular purpose, describes no actual
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religious effect, and allows that there is no present excessive
entanglement furnishes very little guidance for subsequent
Establishment Clause inquiries. Insofar as field trips were
concerned, Wolman, at bottom, was a decision predicated
on fear of a series of unsubstantiated eventualities: What if
the nonpublie school controls the timing, frequency, and des-
tination of field trips so as to create a religious effect? 433
U. S., at 253. What if a nonpublic school teacher contrives,
in making the field trip “meaningful,” to exalt religion?
Ibid. What if the State were ever to police nonpublic schools
to make sure the field trips remained secular in character?
Id., at 254.

Responding to such fears is a difficult, if not impossible,
task. One can say “it isn’t so” on the indisputable ground
that “it isn’t.” This would be one way of declining to find
in the record what is not there. Perhaps the best response,
however, is to observe that we ought “not assume that
teachers in parochial schools will be guilty of bad faith or
any conscious design to evade the limitations imposed by the
statute and the First Amendment,” Lemon v. Kurtzman,
supra, at 618 quoted in Wolman v. Walter, 433 U. S., at
254, and to remind the Court ‘‘that legislation having a secu-
lar purpose and extending governmental assistance to sec-
tarian schools in the performance of their secular functions
does not constitute ‘law[s] respecting an establishment of
religion’ forbidden by the First Amendment merely because a
secular program may incidentally benefit a church in ful-
filling its religious mission.” Lemon v. Kurtzman, supra,
at 663-664 (WHITE, J., concurring in part and dissenting in
part).?

MEs. JusTice BLACKMUN, with whom MR. JUSTICE BRENNAN
joins, concurring.

Section 1361 of the Pennsylvania Public School Code of
1949 (Pa. Stat. Ann., Tit. 24, § 13-1361 (Purdon 1962)), as

2Tn this respect it is useful to bear in mind MRr. JusTicE BLACKMUN’s
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amended by 1972 Pa. Laws No. 372,* authorizes a public
school district of the Commonwealth of Pennsylvania to
provide free transportation for its kindergarten, elementary,
and secondary school pupils, and also to provide free trans-
portation to and from any point in the Commonwealth for
educational field trips. The statute states, in addition, that
when such transportation is provided for public school pupils,
the district “shall also make identical provision” for pupils
who attend nonprofit, nonpublic schools located within the
district or outside the district at a distance not exceeding 10
miles.

admonition in Roemer v. Maryland Public Works Bd., 426 U. S. 736, 747
(1976) (footnote omitted), quoted in Committee for Public Education v.
Regan, 444 U. 8. 646, 658, n. 6 (1980):

“The Court has not been blind to the fact that in aiding a religious institu-
tion to perform a secular task, the State frees the institution’s resources
to be put to sectarian ends. If this were impermissible, however, a church
could not be protected by the police and fire departments, or have its
public sidewalk kept in repair. The Court never has held that religious
activities must be discriminated against in this way.”

*“The board of school directors in any school district may, out of the
funds of the district, provide for the free transportation of any resident
pupil to and from the kindergarten, elementary school, or secondary school
in which he is lawfully enrolled, provided that such school is not operated
for profit and is located within the district boundaries or outside the dis-
trict boundaries at a distance not exceeding ten miles by the nearest public
highway, . . . and to and from any points in the Commonwealth in order
to provide field trips for any purpose connected with the educational
pursuits of the pupils. When provision is made by a board of school
directors for the transportation of public school pupils to and from
such schools or to and from any points in the Commonwealth in order to
provide field trips as herein provided, the board of school directors shall
also make identical provision for the free transportation of pupils who
regularly attend nonpublic kindergarten, elementary and high schools not
operated for profit to and from such schools or to and from any points
in the Commonwealth in order to provide field trips as herein provided.”
Pa. Stat. Ann., Tit. 24, § 13-1361 (Purdon Supp. 1979-1980).
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Appellant district challenged the Pennsylvania statute as
violative of the Fourteenth Amendment’s Equal Protection
Clause and of the First Amendment’s Establishment Clause.
The Commonwealth Court of Pennsylvania upheld the stat-
ute against that challenge. 38 Pa. Commw. 290, 392 A. 2d
912 (1978). The Supreme Court of Pennsylvania denied a
petition for allowance of an appeal.

I join the Court’s dismissal of this case only on the specific
assumption that the issue of the constitutionality of the field-
trip provision of the Pennsylvania statute is not before us.
The absence of that issue, for me at least, is not automatically
apparent from the jurisdictional statement and the motion
to dismiss that have been filed with this Court, or from the
summary opinion of the Commonwealth Court. That opin-
ion, however, states: “No issue of law or fact distinguishes
this case from earlier cases decided by this Court and uphold-
ing the Secretary’s interpretation of the Act and the Act’s con-
stitutionality as so interpreted.” 38 Pa, Commw., at 291, 392
A. 2d, at 912. That court’s ‘“earlier cases” cited are School
Dist. of Pittsburgh v. Commonwealth Dept. of Ed., 33 Pa.
Commw. 535, 382 A. 2d 772 (1978); Springfield School Dist.
v. Commonwealth Dept. of Ed., 35 Pa. Commw. 71, 384 A. 2d
1049 (1978); and Pequea Valley School Dist. v. Common-
wealth Dept. of Ed., 36 Pa. Commw. 403, 387 A. 2d 1022
(1978).

On appeal to the Supreme Court of Pennsylvania, those
three decisions of the Commonwealth Court were affirmed by
a divided vote in a single opinion. Springfield School Dist. v.
Department of Ed., 483 Pa. 539,397 A. 2d 1154 (1979). Inits
opinion, the Supreme Court of Pennsylvania construed the
basic free-transportation provision of the Pennsylvania stat-
ute in such a way as to alleviate federal constitutional con-
cern. It specifically noted, however, that the field-trip pro-
vision of the Act ““is not before us in these appeals,” and that
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the constitutionality of the field-trip provision need not be
considered. Id., at 553, n. 6, 397 A. 2d, at 1161, n. 6. The
court went on to observe, ibid., that the Attorney General of
Pennsylvania has ruled the field-trip provision of the Act
unconstitutional in its application to sectarian nonpublic
schools. 1977 Op. Atty. Gen. No. 15.

In the present case I therefore assume that when the
Commonwealth Court observed that no issue of law or fact
distinguished this case from its cited “earlier cases,” it neces-
sarily means that the constitutionality of the field-trip pro-
vision was not at issue. It is only on that assumption that
I join the Court in its dismissal of the appeal for in Wolman
v. Walter, 433 U. 8. 229, 252-255 (1977), the Court flatly
ruled that field-trip reimbursements to parochial schools are
violative of the First Amendment. The continuing vitality
of Wolman as controlling precedent in this area was recog-
nized in Committee for Public Education v. Regan, 444
U. S. 646, 654 (1980).

No. 79-1563. YaximMa CounNTy DEPUTY SHERIFF'S ASSN.
v. BoArRD OF COMMISSIONERS FOR YARKIMA CoUNTY, WASHING-
TON, ET AL. Appeal from Sup. Ct. Wash. dismissed for want
of substantial federal question. Reported below: 92 Wash.
2d 831, 601 P. 2d 936.

No. 79-1608. TAYLOR ET AL. v. WiscoNsIN TAX APPEALS
ComMissioN ET AL. Appeal from Sup. Ct. Wis. dismissed for
want of jurisdiction. Treating the papers whereon the appeal
was taken as a petition for writ of certiorari, certiorari denied.
Reported below: 92 Wis. 2d 915, 289 N. W. 2d 306.

No. 79-6393. Doe ». Sears. Appeal from Sup. Ct.
Ga. dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for writ of certio-
rari, certiorari denied. Reported below: 245 Ga. 83, 263 S. E.
2d 119.
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No. 79-6219. NEeLsON ». STATE ACCIDENT INSURANCE
Funp. Appeal from Ct. App. Ore. dismissed for want of
jurisdiction. Treating the papers whereon the appeal was
taken as a petition for writ of certiorari, certiorari denied.
MR. Justice STEVENS would note probable jurisdiction and
set case for oral argument. Reported below: 43 Ore. App.
155, 602 P. 2d 341.

Certiorari Granted—Reversed. (See Nos. 79-912 and 79-914,
ante, p. 754.)

Certiorart Granted—Vacated and Remanded

No. 79-6290. Dupris v. Unitep States. C. A. 8th Cir,
Motion of Cheyenne River Sioux Tribe of Cheyenne River
Reservation for leave to file a brief as amicus curiae granted.
Motion of petitioner for leave to proceed in forma pauperis
and certiorari granted. Judgment vacated and case remanded
to the United States District Court for the District of South
Dakota (Central Division) to consider the question of moot-
ness. Reported below: 612 F. 2d 319.

Miscellaneous Orders

No. A-946. Brum, CoMMISSIONER OF NEW YORK STATE
DEPARTMENT OF SOCIAL SERVICES v. CALDWELL ET AL. Appli-
cation to stay injunction of the United States District Court
for the Northern District of New York, entered December 3,
1979, addressed to MR. Justice STEVENS and referred to the
Court, denied.

No. 79-1457. INTERNATIONAL BROTHERHOOD OF HKLECTRI-
caL WorkEers, AFL-CIO, LocaL 1969, ET AL. v. BISE ET AL.
C. A. 9th Cir.; and

No. 79-1617. DEPARTMENT OF TRANSPORTATION OF OKLA-
HoMA v. Pie. Sup. Ct. Okla. The Solicitor General is in-
vited to file briefs in these cases expressing the views of the
United States.
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No. 79-1266. STEADMAN v. SECURITIES AND EXCHANGE
CommMission. C. A. 5th Cir. [Certiorari granted, ante, p.
917.] Motion of petitioner to dispense with printing appen-
dix granted.

No. A-995 (79-1791). FrynNT v. GEORGIA. Application for
stay of execution and enforcement of mandate of the Court
of Appeals of Georgia, presented to Mr. JusTicE PowELL, and
by him referred to the Court, denied. MR. JUSTICE BRENNAN,
Mer. Justice STEwART, and MR. JusTicE MARSHALL would
grant the application.

No. A-990 (79-1839). Fazio ET AL. v. UNITED STATES.
Application for stay of mandate of the United States Court of
Appeals for the Fifth Circuit, addressed to Mr. Jusrice
BreNNAN and referred to the Court, denied.

No. 79-6390. MATTHEWS v. UNITED STATES;

No. 79-6412. MuiNA v. DEPARTMENT OF PROFESSIONAL
L1cENSING OF MONTANA ET AL.; and

No. 79-6446. Jones v. Porter, U. S. DisTrIiCT JUDGE.
Motions for leave to file petitions for writs of mandamus
denied.

Certiorari Denied. (See also Nos. 79-912 and 79-914, ante,
p. 754; and Nos. 79-1608, 79-6393, and 79-6219, supra.)

No. 79-1136. Brown & Roor, INc,, ET AL. v. JOYNER ET AL.
C. A. 4th Cir. Certiorari denied. Reported below: 607 F. 2d
1087.

No. 79-1280. FirsT INVESTMENT ANNUITY COMPANY OF
AMERICA v. MILLER, SECRETARY OF THE TREASURY, ET AL.; and

No. 79-1281. InvesTMENT ANNUITY, INC. v. MILLER,
SECRETARY OF THE TREASURY, ET AL, C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 197 U. S. App. D. C. 235,
609 F. 2d 1.
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No. 79-1315. DoyrLE ET AL. v. UNITep States. Ct. CL
Certiorari denied. Reported below: 220 Ct. Cl. 285, 599 F.
2d 984, and 220 Ct. Cl. 326, 609 F. 2d 990.

No. 79-1199. Texas v. BarrarBee. 183d Jud. Dist. Ct.
Tex., Harris County. Certiorari denied.

No. 79-1343. Dicas v. Unitep States. C. A. D. C. Cir.
Certiorari denied. Reported below: 198 U. S. App. D. C. 255,
613 F. 2d 988.

No. 79-1351. Basic v. Unitep StateEs. C. A, 9th Cir.
Certiorari denied. Reported below: 614 F. 2d 777,

No. 79-1354. CLuB RECREATION & PLEASURE ET AL. v. ORE-
GON EX REL. Haas, DistricT ATTORNEY FOR MULTNOMAH
County. Ct. App. Ore. Certiorari denied. Reported below:
41 Ore. App. 557, 599 P. 2d 1194.

No. 79-1361. BearTiE v. UNitep StaTES. C. A. 9th Cir.
Certiorari denied. Reported below: 613 F. 2d 762.

No. 79-1425. WiLperNEss PuBLic RigaTs Funp v. AN-
DRUS, SECRETARY OF THE INTERIOR, ET AL.; and

No. 79-1447. EIiSEMAN ET AL. v. ANDRUS, SECRETARY OF
THE INTERIOR, ET AL. C. A. 9th Cir. Certiorari denied.
Reported below: 608 F. 2d 1250.

No. 79-1432. SouTHERN Paciric TRaANsSPORTATION Co. v.
Hecror MarTiNEZ & Co. C. A, 5th Cir. Certiorari denied.
Reported below: 606 F. 2d 106.

No. 79-1444. ZanGriLLo v. AMBACH, COMMISSIONER OF
Epucation oFr NEW YORK, ET AL. App. Div., Sup. Ct. N. Y.,
3d Jud. Dept. Certiorari denied. Reported below: 70 App.
Div. 2d 790, 416 N. Y. S. 2d 159.

No. 79-1455. Kurik ». Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 601 F. 2d 604.
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No. 79-1458. MorGaN GUARANTY TrRUST CoMPANY OF NEW
York v. RINIER, AGENT FOR CERTAIN EMPLOYEES OF BANK-
RUPT, ET AL.; and

No. 79-1459. RopmaN, TRUSTEE IN BANKRUPTCY v.
RiINIER, AGENT FOR CERTAIN EMPLOYEES OF BANKRUPT, ET AL.
C. A. 2d Cir. Certiorari denied. Reported below: 620 F. 2d
319.

No. 79-1485. TUNITED STEELWORKERS OF AMERICA, AFL—
CIO-CLC v. DunBar ET AL. Sup. Ct. Idaho. Certiorari
denied. Reported below: 100 Idaho 523, 602 P. 2d 21.

No. 79-1493. PrLronN ET AL, v. UNtTED STATES. C. A. 2d
Cir. Certiorari denied. Reported below: 620 F. 2d 286.

No. 79-1558. THEODOSOPOULOS v. NEW HAMPSHIRE. Sup.
Ct. N. H. Certiorari denied. Reported below: 119 N. H.
573,409 A. 2d 1134.

No. 79-1562. BALDWIN ET AL. v. MiLLs ET AL. Sup. Ct.
Fla. Certiorari denied. Reported below: 377 So. 2d 971.

No. 79-1572. Revere CopPEr & Brass INc. v. OVERSEAS
Private InvestMENT Core. C. A. D. C. Cir. Certiorari
denied. Reported below: 202 U. S. App. D. C. 81, 628 F.
2d 81.

No. 79-1584. Vanco v. MitcHELL, WarDEN. C. A. 4th
Cir. Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-1600. BoMBARDIER LD, ET AL. v. ENGINE SPECIAL-
mies, INc. C. A. 1st Cir. Certiorari denied. Reported
below: 605 F. 2d 1.

No. 79-1604. HaLnL v. AraBama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 377 So. 2d 1123.

No. 79-1607. SHERARD v. SHELTON, DIRECTOR, DEPART-
MENT OF SoCIAL SERVICES OF WAYNE County. Sup. Ct. Mich.
Certiorari denied. Reported below: 407 Mich. 888.
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No. 79-1620. LoMBARD, SHERIFF, ET AL. v. COOPER ET AL.
Ct. App. N. Y. Certiorari denied. Reported below: 49 N. Y.
2d 69, 399 N. E. 2d 1188,

No. 79-1627. GreeN v. COUNTY OF ALAMEDA ET AL. C. A.
9th Cir. Certiorari denied.

No. 79-1692. Famorarg, INc. v. EpisoN BROTHERS STORES,
Inc., ET AL. C. A. 7th Cir. Certiorari denied. Reported
below: 618 F. 2d 111.

No. 79-1699. Hawaran TerLepHONE Co. ET AL, ¥. DEPART-
MENT OF LABOR AND INDUSTRIAL RELATIONS OF HAWAII ET AL.
C. A. 9th Cir. Certiorari denied. Reported below: 614 F. 2d
1197.

No. 79-1715. ParrisH ET AL. v. UNiTED STATES. C. A.
4th Cir. Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-1745. Scaripr v. Unrtep States. C. A. 7th Cir.
Certiorari denied. Reported below: 618 F. 2d 113.

No. 79-1758. ErIcksoN ET UX. v. UNITED StaTES. C. A.
10th Cir. Certiorari denied.

No. 79-1773. EricksoN ET UX. v. EuBaNKS, U. S. DisTRICT
Jupge., C. A. 10th Cir. Certiorari denied.

No. 79-6035. Garcia v. Unitep States. C. A. 7th Cir.
Certiorari denied. Reported below: 605 F. 2d 349.

No. 79-6134. CwmrisTIAN v. TExas. Ct. Crim. App. Tex.
Certiorari denied. Reported below: 592 S. W. 2d 625.

No. 79-6165. LumspeEN v. Missourt. Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 589 S. W. 2d 226.

No. 79-6172. SHARP v. Ruobes ET AL. C. A. 6th Cir.
Certiorari denied. Reported below: 615 F. 2d 1362.

No. 79-6179. Cuavez v. WyoMming. Sup. Ct. Wyo. Cer-
tiorari denied. Reported below: 604 P. 2d 1341.
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No. 79-6189. McCoy v. UnxtTep StaTES. C. A. 10th Cir.
Certiorari denied.

No. 79-6196. GEROMETTE v. GENERAL MoTors CORP.
C. A, 6th Cir. Certiorari denied. Reported below: 609 F. 2d
1200.

No. 79-6200. Tmomas v. Unrrep States. Ct. App. D. C.
Certiorari denied. Reported below: 411 A. 2d 618.

No. 79-6213. BeaL v. EsTeELLE, CORRECTIONS DIRECTOR.
C. A, 5th Cir. Certiorari denied.

No. 79-6226. CampBeELL v. IrniNois. App. Ct. IIl, 1st
Dist. Certiorari denied. Reported below: 75 Ill. App. 3d
1101, 399 N. E. 2d 1388.

No. 79-6255. QuinNoNEs v. UNiTEp STATES. C. A. 3d Cir.
Certiorari denied. Reported below: 615 F. 2d 1354.

No. 79-6283. MAagrxT v. UNiTep StaTES. C. A, 9th Cir.
Certiorari denied. Reported below: 612 F. 2d 584.

No. 79-6297. Wape v. Unitep States. C. A. 4th Cir.
Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-6304. Tavror v. UnITED StATES. C. A. 3d Cir.
Certiorari denied. Reported below: 615 F. 2d 1354.

No. 79-6314. Irvin v. NaANNI ET AL. Ct. App. Tenn.
Certiorari denied.

No. 79-6339. Harsorr v. UniTED STATES. C. A. 5th Cir.
Certiorari denied.

No. 79-6346. HoneycurT v. WARD, CoRRECTIONS COMMIS-
stoNER. C. A. 2d Cir. Certiorari denied. Reported below:
612 F. 2d 36.

No. 79-6381. SHoOrRT v. WasHINGTON. Ct. App. Wash.
Certiorari denied. Reported below: 23 Wash. App. 1055.
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No. 79-6382. ScorT, ADMINISTRATRIX v. LANE. Sup. Ct.
Va. Certiorari denied. Reported below: 220 Va. 578, 260
S. E. 2d 238.

No. 79-6401. Rice v. PENNsyLvaniA. Sup. Ct. Pa. Cer-
tiorari denied.

No. 79-6402. SHIRD v. WARDEN, MARYLAND CORRECTIONAL
InsTiTuTiON. C. A. 4th Cir. Certiorari denied. Reported
below: 618 F. 2d 104.

No. 79-6405. Davis v. NEw York. App. Div., Sup. Ct.
N. Y., 4th Jud. Dept. Certiorari denied. Reported below:
72 App. Div. 2d 669, 422 N. Y. S. 2d 271.

No. 79-6408. NunnN wv. CanirorNiA. Ct. App. Cal., 4th
App. Dist. Certiorari denied.

No. 79-6409. SteEvENS v. NorTH Caronina. C. A. 4th
Cir. Certiorari denied. Reported below: 618 F. 2d 105.

No. 79-6414. Harris v. GarrisoN ET AL. C. A. 4th Cir.
Certiorari denied. Reported below: 612 F. 2d 1307.

No. 79-6416. Dok ». ANKER ET AL. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 614 F. 2d 1286,

No. 79-6420. HenbpersoN v. Lane, WarpEN. C. A. 7th
Cir. Certiorari denied. Reported below: 613 F. 2d 175.

No. 79-6464. BRISSETTE v. MACCHIAROLA, CHANCELLOR,
New York City Boarp or EpucatioNn. C. A, 2d Cir. Cer-
tiorari denied. Reported below: 610 F. 2d 806.

No. 79-6480. Buurock v. Unitep States. C. A. 7th Cir.
Certiorari denied. Reported below: 618 F. 2d 112.

No. 79-6492. MoreaN ». NortH CAroLINA. Sup. Ct.
N. C. Certiorari denied. Reported below: 299 N. C. 191,
261 S. E. 2d 827.

No. 79-6497. GoopwIN v. UNITED StaTES. C. A, 8th Cir.
Certiorari denied. Reported below: 612 F, 2d 1103.
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No. 79-6508. FraNAGAN ». UnNitep States. C. A. 10th
Cir. Certiorari denied.

No. 79-6518. Moore v. UNiTED STATES. C. A. 7th Cir.
Certiorari denied. Reported below: 616 F. 2d 1030.

No. 79-6523. Pepenxn v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 612 F. 2d 584.

No. 79-6528. Gaust v. Unitep States. C. A. 4th Cir.
Certiorari denied. Reported below: 620 F. 2d 295.

No. 79-6538. NunnN v. Unitep States. C. A, 7th Cir.
Certiorari denied. Reported below: 618 F. 2d 111.

No. 79-6539. Romax v. LE FEVRE, CORRECTIONAL SUPERIN-
TENDENT, ET AL. C. A. 2d Cir. Certiorari denied.

No. 79-6547. Hoop v». Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 618 F. 2d 1319.

No. 79-6567. KrearNEY v. UNITED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 620 F, 2d 305.

No. 79-6572. DuxrasciNI v. UNtTeD STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 628 F. 2d 1346.

No. 79-1225. Fmeuiry Union Lire Insurance Co v.
Perry. C. A. 5th Cir. Certiorari denied. Mgz. JusTicE
STEwART and MR. JusTicE BLAcKMUN would grant certiorari.
Reported below: 606 F. 2d 468.

No. 79-1348. WorLpwipE CHURCH OF Gob, INC,, ET AL. v.
Superior CourTt oF CALIFORNIA, CoUuNTY OF Los ANGELES
(CALIFORNIA, REAL PARTY IN INTEREST) ; and HELGE ET AL. v.
Superior CourT OF CALIFORNIA, CoUNTY OF Los ANGELES
(CaLrrorNIA, REAL PARTY IN InTEREST). Ct. App. Cal., 2d
App. Dist. Motions for leave to file briefs as amici curiae
filed by the following were granted: National Council of
Churches of Christ et al., American Civil Liberties Union of




988 OCTOBER TERM, 1979
June 2, 1980 446 U.S.

Southern California et al., Holy Spirit Association for the
Unification of World Christianity et al., Church of the Naza-
rene, and Catholic League for Religious and Civil Rights.
Certiorari denied.

No. 79-6588. Jones v. Unitep States. C. A. 4th Cir.
Certiorari denied. Reported below: 618 F. 2d 106.

No. 79-1290. CommUNITY LoAN CORPORATION OF RicH-
MoND CountY ET AL, ». Copy ET AL. C. A, 5th Cir. Cer-
tiorari denied. Mg. JusTicE STEWART and MR. JUSTICE
BrackMmuN would grant certiorari. Reported below: 606 F.
2d 499.

No. 79-1438. OteY v. NEBRASKA. Sup. Ct. Neb.;

No. 79-5921. BrAkE v. GEorGia. Sup. Ct. Ga.;

No. 79-6194. O’Brvan v. Texas. Ct. Crim. App. Tex.;

No. 79-6250. Gray v. Mississipei.  Sup. Ct. Miss.; and

No. 79-6422. Bureer v. Georcra. Sup. Ct. Ga. Certio-
rari denied. Reported below: No. 79-1438, 205 Neb. 90, 287
N. W. 2d 36; No. 79-5921, 244 Ga. 466, 260 S. E. 2d 876; No.
79-6194, 591 S. W. 2d 464; No. 79-6250, 375 So. 2d 994; No.
79-6422, 245 Ga. 458, 265 S. E. 2d 796.

Mr. Justice BrRENNAN and MR. JUSTICE MARSHALL,
dissenting.

Adhering to our view that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428
U. S. 153, 227, 231 (1976), we would grant certiorari and
vacate the death sentences in these cases.

No. 79-1581. Coca-Cora BorTrLing COMPANY OF ARKAN-
sAs v. CHAUFFEURS, TEAMSTERS & HELPERS LocaL Union No.
878. C. A. 8th Cir. Certiorari denied. MR. JusTiCE BLACK-
MUN took no part in the consideration or decision of this peti-
tion. Reported below: 613 F. 2d 716.
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No. 79-1621. RryworLps MEeTALs Co. v. ALuMmiNuM CowMm-
PANY OF AMERICA ET AL. C. A. 7th Cir. Certiorari denied.
Mzk. JusticE PoweLL would grant certiorari. Reported be-
low: 609 F. 2d 1218.

No. 79-6121. HywmawN v. RickMmaN ET AL. C. A. 7th Cir.
Certiorari denied. Reported below: 624 F. 2d 1104.

Mg. Jusrtick BLackMUN, with whom MR. JusTicE BRENNAN
and MR. JusTicE MARSHALL join, dissenting.

Petitioner, an inmate at the Stateville Correctional Cen-
ter in Joliet, Ill., filed pro se a civil rights action pursuant to
42 U. S. C. §1983, alleging that the defendants he named
(the warden and three officers of the prison guard) had de-
prived him of his constitutional rights by failing to afford him
appropriate medical treatment for glaucoma, a sight-threat-
ening eye condition. According to appointed counsel’s state-
ment of the case, petitioner’s condition, while made known to
the prison authorities at the beginning of his incarceration,
did not receive the attention of an eye doctor during his first
four months at Stateville, and he was denied the medication
that eventually was preseribed for him until he was hospital-
ized some eight months after entering the prison. Pet. for
Cert. 2. After being released from the hospital, petitioner
continually had to prod the guards to give him his medicine,
and they sometimes denied it to him. His eyes were per-
manently injured. Ibid.

The United States District Court for the Northern District
of Illinois initially granted the defendants’ motion for sum-
mary judgment on all of petitioner’s claims. Although
granting leave to proceed in forma pauperis, that court failed
to act upon petitioner’s motion, under 28 U. 8. C. § 1915 (d),
for the appointment of counsel.? The United States Court
of Appeals for the Seventh Circuit, after appointing counsel

1Title 28 U. 8. C. §1915 (d) provides that in in forma pauperis cases
“[t]he court may request an attorney to represent any such person unable
to employ counsel. . . .”
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to represent petitioner on appeal, reversed the Distriet Court’s
judgment in part, remanding the case for further proceedings
on petitioner’s claim that respondents intentionally had de-
prived him of medication.

On remand, petitioner again moved the District Court for
the appointment of counsel, and, unlike the Court of Appeals,
the District Court denied his motion. Petitioner presented
his own case in a 4-day jury trial. At the conclusion of
his presentation of evidence, the District Court granted di-
rected verdiets in favor of the warden and two of the guards,
who evidently had little responsibility for petitioner’s treat-
ment on a day-to-day basis. Petitioner based his case against
the fourth defendant, Lt. James L. Rickman, on allegations
that this officer had sometimes denied petitioner medication
on weekends. The case was submitted to the jury but they
were unable to reach a verdict. Following a second trial, dur-
ing which petitioner again represented himself, the jury found
for Rickman.

Petitioner appealed a second time, and the Court of Ap-
peals again appointed counsel to represent him. Petitioner
argued that the District Court’s failure to appoint counsel to
represent him at trial had been an abuse of discretion and
reversible error because his claim in fact was colorable (as
evidenced by the Court of Appeals’ earlier reversal of the
District Court’s entry of summary judgment), because the
trial issues were factually and legally complex, because the
constitutional right at stake was serious, and because the
presence of counsel would have substantially aided petitioner
in presenting his case. The Court of Appeals rejected this
argument, holding, in an unpublished opinion, that the de-
cision to appoint counsel for a civil rights litigant proceeding
in forma pauperis rests with the discretion of the trial court.
It repeated the standard it had articulated in earlier cases,
that “[o]nly when a ‘denial [of counsel] would result in
fundamental unfairness impinging on due process rights’ . .
will an appeals court overturn a decision of the district court
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not to appoint counsel.” App. to Pet. for Cert. 3 (quoting
Heidelberg v. Hammer, 577 F. 2d 429, 431 (CA7 1978)).2

The Court of Appeals found no abuse of discretion in this
case because the record revealed that petitioner understood
the issue that was remanded for trial and had introduced
evidence on that issue. Even conceding that counsel may
have amended petitioner’s complaint after the first appeal
to expand his claim concerning the denial of medical treat-
ment, the court concluded that petitioner had received a fair
opportunity to state his case.

Petitioner contends that if his motion for the appointment
of counsel had been granted by the District Court, counsel
no doubt would have amended petitioner’s complaint to add
as defendants the prison physicians who were most responsible
for his inadequate medical treatment. Counsel, unlike peti-
tioner, would not have focused the jury’s attention on isolated
instances in which a single guard failed to give petitioner his
medication, but rather would have concentrated on the
lengthy period during which petitioner received no treatment
at all for his sight-threatening condition. Appointed counsel
would have obtained expert testimony to testify that glau-
coma, if not treated properly, progressively leads to total
blindness and irreversible damage.

I believe that under the controlling standards governing
the appointment of counsel in civil rights cases that have been

2'The standard of review articulated by the court in this case is derived
from its earlier decision in LaClair v. United States, 374 F. 2d 486, 489
(CA7 1967). In Chapman v. Kleindienst, 507 F. 2d 1246, 1250, n. 6
(CA7 1974), the court refrained from deciding whether LaClair’s standard
should be replaced by that articulated in Dreyer v. Jalet, 349 F. Supp.
452, 486 (SD Tex. 1972), affirmance order, 479 F. 2d 1044 (CA5 1973):
“[T]f a civil action brought by an indigent acting pro se, including prison
inmates, has merit requiring an evidentiary hearing, then counsel should
be appointed to properly present the claim.” In Heidelberg v. Hammer,
577 F. 2d, at 431, the court stated: “We are not now disposed to overrule
the holding of LaClair. . . .”
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adopted by other Courts of Appeals, a district court would
have granted petitioner’s § 1915 (d) motion. See Gordon v.
Leeke, 574 F. 2d 1147, 1153 (CA4), cert. denied, 439 U. S.
970 (1978) (“If it is apparent to the district court that a
pro se litigant has a colorable claim but lacks the capacity to
present, it, the district court should appoint counsel to assist
him”); Shields v. Jackson, 570 F. 2d 284, 286 (CAS8 1978)
(where an indigent prisoner is in no position to investigate
his case, his complaint states a cause of action, and the ap-
pointment of counsel will advance the administration of jus-
tice, the case will be remanded with directions to the district
court to appoint counsel). See also Chubbs v. City of New
York, 324 F. Supp. 1183, 1191 (EDNY 1971) (“If the case
has merit and a trial is required counsel should be appointed.
The prisoner himself can simply not prepare and try the case
effectively’”) ; and n. 2, supra.

Questions concerning the standards by which district courts
are to exercise their discretion in appointing counsel under
§ 1915 (d), and the degree to which the exercise of that dis-
cretion is to be controlled, are of obvious importance to the
administration of justice, and to the enforcement of federal
civil rights, particularly in our Nation’s penal institutions.
Because I believe that petitioner’s motion for the appoint-
ment of trial counsel would have been granted in other
circuits, and that he may well have been prejudiced in pre-
senting his case by the failure of the District Court to appoint
counsel, I would grant certiorari and set the case for argument.

No. 79-6359. WaITE v. UN1TED STATES. C. A. 5th Cir.
Certiorari denied. MR. JusTicE BrRENNAN would grant cer-
tiorari. Reported below: 611 F. 2d 531.

Rehearing Denied
No. 78-1756. UNITED STATES ». MITCHELL ET AL., 445
U. S. 535. Petition for rehearing denied.
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No. 78-1779. Owen v. CITY OF INDEPENDENCE, MISSOURI,
ET AL., 445 U, S. 622;

No. 79-1265. CATERINA v. PENNSYLVANIA, 445 U. S. 963;

No. 79-1285. MASCHHOFF v. INTERNATIONAL UNION,
UNITED AUTOMOBILE, AEROSPACE & AGRICULTURAL IMPLEMENT
WorkERs OF AMERICA, UAW, ET AL., 445 U. S. 964;

No. 79-5993. Fairris v. EsTELLE, CORRECTIONS DIRECTOR,
ante, p 920;

No. 79-6040. Beepe v. New HampsHIRE, 445 U. S. 967;
and

No. 79-6043. KiBERT v. BLANKENSHIP, CORRECTIONAL SU-
PERINTENDENT, ante, p. 911. Petitions for rehearing denied.

JUNE 4, 1980

Dismissal Under Rule 60

No. 79-1805. MAaryLAND v. WHITFIELD. Ct. App. Md.
Certiorari dismissed under this Court’s Rule 60. Reported
below: 287 Md. 124, 411 A, 2d 415.

June 5, 1980

Dismissal Under Rule 60

No. 79-1803. GraAssI ET AL, v. Louisiana. Sup. Ct. La.
Certiorari dismissed as to petitioner Grassi under this Court’s
Rule 60. Reported below: 378 So. 2d 934.
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