
ORDERS FROM JUNE 25 THROUGH 
AUGUST 30, 1979 

JUNE 25, 1979 
Affimed on Appeal 

No. 76-6718. FRENCH v. BLACKBURN. Affirmed on appeal 
from D. C. M. D. N. C. Reported below: 428 F. Supp. 1351. 

No. 78-449. CALIFANO, SECRETARY OF HEALTH, EDUCATION, 
AND WELFARE v. STEVENS ET AL. Affirmed on appeal from 
D. C. N. D. Ohio. Califano v. Westcott, ante, p. 76. Re-
ported below: 448 F. Supp. 1313. 

No. 78-603. CALIFANO, SECRETARY OF HEALTH, EDUCATION, 
AND WELFARE v. BROWNE ET AL. Appeal from D. C. E. D. 
Pa. Motion of appellee Mary Browne for leave to proceed 
in forma pauperis granted. Judgment affirmed. Califano v. 
Westcott, ante, p. 76. 

Appeals Dismissed 
No. 78-1614. SCHOOL DISTRICT OF PITTSBURGH V. DEPART-

MENT OF EDUCATION OF PENNSYLVANIA ET AL.; and 
No. 78-1620. PEQUEA VALLEY SCHOOL DISTRICT v. DE-

PARTMENT OF EDUCATION OF PENNSYLVANIA ET AL. Appeals 
from Sup. Ct. Pa. dismissed for want of substantial federal 
question. MR. JusTICE BLACKMUN, MR. JusTICE POWELL, 
and MR. JusTICE STEVENS would note probable jurisdiction 
and set cases for oral argument. Reported below: 483 Pa. 
539, 397 A. 2d 1154. 

No. 78-5658. WILLIE v. LoursrANA. Appeal from Sup. Ct. 
La. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 360 So. 2d 813. 
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No. 78-1638. WOMACK v. CITY OF NORFOLK. Appeal from 
Sup. Ct. Va. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. MR. JusTICE BRENNAN, 
MR. JuSTICE STEWART, and MR. JUSTICE MARSHALL would 
treat the appeal as a petition for certiorari, as does the Court, 
and would grant certiorari and reverse the conviction. 

Vacated and Remanded on Appeal 
No. 78-5373. WASHINGTON v. TEXAS. Appeal from 

County Ct. at Law No. 1, Travis County, Tex. Motion of 
appellant for leave to proceed in forma pauperis granted, 
judgment vacated, and case remanded for further considera-
tion in light of Brown v. Texas, ante, p. 47. 

Certiorari Granted-Vacate.a and Remanded 
No. 78-162. RGP, INc., ET AL. v. OMAHA INDIAN TRIBE 

ET AL. C. A. 8th Cir. Certiorari granted, judgment vacated, 
and case remanded for further consideration in light of Wilson 
v. Omaha Indian Tribe, 442 U. S. 653 (1979). Reported 
below: 575 F. 2d 620. 

No. 78-600. PERCY, SECRETARY, DEPARTMENT OF HEALTH 
AND SOCIAL SERVICES OF WISCONSIN v. TERRY. Sup. Ct. Wis. 
Motion of respondent for leave to proceed in f orma pauperis 
and certiorari granted. Judgment vacated and case re-
manded for further consideration in light of Parham v. J. R., 
442 U. S. 584 (1979), a.nd Greenholtz v. Inmates of Nebraska 
Penal Complex, 442 U.S. 1 (1979). Reported below: 84 Wis. 
2d 693,267 N. W. 2d 380. 

No. 78-1136. CALIFORNIA v. P. S. W. Ct. App. Cal., 2d 
App. Dist. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Fare v. Michael 
C., 442 U.S. 707 (1979). Reported below: 84 Cal. App. 3d 
520, 148 Cal. Rptr. 735. 
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No. 78-567. ROBBINS v. CALIFORNIA. Ct. App. Cal., 1st 
App. Dist. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Arkansas v. 
Sanders, 442 U.S. 753 (1979). 

No. 78-1273. NATIONAL JEWISH HOSPITAL & RESEARCH 
CENTER v. NATIONAL LABOR RELATIONS BOARD. C. A. 10th 
Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of NLRB v. Baptist 
Hospital, Inc., 442 U. S. 773 (1979). Reported below: 593 
F. 2d 911. 

No. 78-1398. SHrFFRIN ET AL. v. BRATTON ET AL. C. A. 
7th Cir. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Touche Ross 
& Co. v. Redington, 442 U. S. 560 (1979). Reported below: 
585 F. 2d 223. 

No. 78-5617. McKENZIE v. MONTANA. Sup. Ct. Mont. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Sandstrom v. Montana, 
442 U. S. 510 (1979). Reported below: 177 Mont. 280, 581 
P. 2d 1205. 

No. 78- 6179. WHISENHUNT v. GEORGIA. Ct. App. Ga. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Sandstrom v. Montana, 
442 U. S. 510 (1979), and Ulster County Court v. Allen, 442 
U. S. 140 (1979). Reported below: 146 Ga. App . .571, 246 
S. E. 2d 691. 

Miscellaneous Orders 
No. D-155. IN RE DISBARMENT OF REAVES. Disbarment 

entered. [For earlier order herein, see 440 U. S. 932.] 
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No. A-1021 (78-1749). BLAKLEY v. FLORIDA. Dist. Ct. 
App. Fla., 4th Dist. Application for bail, addressed to 
MR. JUSTICE MARSHALL and referred to the Court, denied. 

Certiorari Granted 
No. 78-1654. BRANTI v. FINKEL ET AL. C. A. 2d Cir. 

Certiorari granted. Reported below: 598 F. 2d 609. 

Certiorari Denied. (See also Nos. 78-1638 and 78-5658, 
supra.) 

No. 77-6956. CHANEY V. WAINWRIGHT, SECRETARY, DE-
PARTMENT OF OFFENDER REHABILITATION OF FLORIDA. C. A. 
5th Cir. Certiorari denied. Reported below: 570 F. 2d 1391. 

No. 78--493. REDINGTON, TRUSTEE v. ToucHE Ross & Co. 
ET AL.; and 

No. 78-526. SECURITIES INVESTOR PROTECTION CORP. V. 

ToucHE Ross & Co. ET AL. C. A. 2d Cir. Certiorari denied. 
Reported below: 592 F. 2d 617. 

No. 78-1081. DAWSON v. MARYLAND. Ct. Sp. App. Md. 
Certiorari denied. 

No. 78-1441. BANTA ET AL. V. FIREFIGHTERS INSTITUTE FOR 
RACIAL EQUALITY ET AL. C. A. 8th Cir. Certiorari denied. 
Reported below: 588 F. 2d 235. 

N 0. 78-1765. SERBIAN EASTERN ORTHODOX DIOCESE FOR THE 
UNITED STATES AND CANADA, AN ILLINOIS CORPORATION, ET AL. 
V. SERBIAN EASTERN ORTHODOX DIOCESE FOR THE UNITED 
STATES AND CAN ADA, A RELIGIOUS BooY, ET AL. Sup. Ct. Ill. 
Certiorari denied. Reported below: 74 Ill. 2d 574, 387 N. E. 
2d 285. 

No. 78-5041. PHILLIPS v. Missouru. Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 563 S. W. 2d 47. 

No. 78-5712. DE MARCO v. UNITED STATES. C. A. 6th 
Cir. Certiorari denied. Reported below: 586 F. 2d 845. 
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No. 78-6283. ADAMS v. ILLINOIS. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 62 Ill. App. 3d 1105, 382 
N. E. 2d 889. 

No. 78-6730. GUNTER v. KENTUCKY. Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 576 S. W. 2d 518. 

No. 77-1032. CITY OF COLUMBUS ET AL. v. LEONARD ET AL. 
C. A. 5th Cir. Certiorari denied. Reported below: 565 F. 2d 
957. 

MR. JUSTICE REHNQUIST, with whom THE CHIEF JUSTICE 
and MR. JUSTICE BLACKMUN join, dissenting. 

Respondents were dismissed from their positions with the 
Columbus Police Department on May 31, 1971, for deliberately 
removing the American flag emblem from their uniforms 
during a public demonstration. Four days later, respondents 
requested hearings before the Police Hearing Board, a state-
created board to which officers could appeal their discharges. 
Counsel for respondents informed city officials that respond-
ents "are anxious to have a hearing on these matters and 
request that all efforts be made to give us an early hearing 
date." The Deputy Chief of Police responded by promptly 
notifying respondents that a "Police Hearing Board will be 
scheduled in the near future to hear your appeal and you will 
be notified of the time, date and place the hearing will be 
conducted." Only a week after receiving the letter granting 
their request for a Police Hearing Board, respondents, appar-
ently not satisfied to invoke only the state review process, also 
filed the federal civil rights action now before us. Respond-
ents claimed, inter alia, that the failure to accord them a 
hearing before they were discharged violated both their Four-
teenth Amendment right to due process and Columbus City 
Ordinance No. 71-7 (1971) .1 

1 The second prayer of the respondents' complaint asked: 
"2. That, this Court exercise its pendent jurisdiction and Chief of Police, 

B. F. McGuffey be preliminarily and permanent.ly enjoined from dis-



906 OCTOBER TERM, 1978 

REHNQUIST, J., dissenting 443U.S. 

Hearings were initially scheduled before the Police Hearing 
Board for June 28, 1971, but, at the request of respondents' 
counsel, postponed until mid-July. The dismissals of respond-
ents Leonard and White were unanimously upheld by the 
Board; the remaining dismissals were upheld on 4--2 votes. 
Although review of the Board's decisions was clearly avail-
able in state court, see Ball v. Police Committee of City of 
Atlanta, 136 Ga. App. 144, 145, 220 S. E. 2d 479, 480 (1975), 
respondents chose not to avail themselves of the further 
state proceedings. Instead, having lost in the first stage 
of the state remedial process, respondents decided to change 
horses and pursue their action in federal court. 

On April 17, 1975, the District Court for the Middle District 
of Georgia dismissed respondents' federal action. The District 
Court ruled that respondents could not pursue state remedies 
part way and then switch in midstream to a federal forum; 
having chosen initially to invoke state remedies, that route 
must be exhausted. 

"[Respondents] seek to reli tigate the same cause of 
action, based on the same set of facts, merely by changing 
legal theories and sovereignties. They do so despite the 
availability of a state process of judicial review of de-
cisions of quasi-judicial tribunals such as the Police Hear-
ing Board." 

Dismissal of respondents' complaint was also supported by 
federal principles of abstention, since respondents claim for 
relief relied in part 

"on the alleged misapplication of a local ordinance which 

charging plaintiffs ... on the grounds that he lacks the power or authority 
under City of Columbus Ordinance 71-7 to discharge police officers 
summarily as he did on May 31, 1971, and enjoin the Chief of Police, the 
Police Department and all other defendants from refraining to reinstate 
said plaintiffs and from withholding back pay from May 31, 1971." 

Petitioners also claimed that their dismissals violated their First Amend-
ment rights of speech, association, and petition. 
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[respondents] ask this Court to construe in their prayers 
for relief. The present federal action seeking reinstate-
ment would have been obviated had the [respondents] 
prevailed in their view before any of the four levels of 
state tribunals available to them." 

The Court of Appeals for the Fifth Circuit reversed, holding, 
without detailed analysis, that the District Court should have 
reached the merits of respondents' claims. 565 F. 2d 957. 

Petitioners contend, among other arguments, that respond-
ents should be required to exhaust their state remedies before 
filing an action under 42 U. S. C. § 1983 and that the District 
Court therefore properly dismissed the action. In Monroe v. 
Pape, 365 U. S. 167 (1961), this Court held that one seeking 
redress for the deprivation of federal rights need not initi.ate 
state proceedings before filing an action under § 1983. 365 
U.S., at 183. Here, however, we are confronted by a quite dif-
ferent and unanswered exhaustion issue--"that of the defer-
ence to be accorded sta.te proceedings which have already been 
initi.ated and which afford a competent tribunal for the resolu-
tion of federal issues." Cf. Huffman v. Pursue, Ltd., 420 U. S. 
592, 609-610, n. 21 (1975) (emphasis added). The District 
Court held that dismissal was in order under a doctrine that is 
best described as "they who invoke must also exhaust." Such 
a rule is not precluded by our prior decisions and indeed would 
seem to be supported by the logic of prior opinions. I would 
therefore grant certiorari to consider whether the Court of 
Appeals erred when it concluded that the District Court should 
have reached the merits of respondents' action. 

Principles of federal-state comity have given rise to a 
number of limitations on the exercise of federal jurisdiction 
over state laws and actions. The equitable restraint doctrine 
enunciated in Younger v. Harris, 401 U. S. 37 (1971), holds 
that, absent "exceptional circumstances," a federal court 
should not interfere with pending state criminal or civil 
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proceedings in which the State has an important interest.2 
See, e. g., Huffman v. Pursue, Ltd., supra; Juidice v. Vail, 430 
U.S. 327 (1977); Trainor v. Hernandez, 431 U.S. 434 (1977); 
Moore v. Sims, 442 U.S. 415 (1979). 

The federal action must be dismissed not only where it 
threatens to interfere with active state proceedings but also 
where state proceedings have ended because of the failure of 
the federal plaintiff to appeal an adverse state decision. In 
Huffman v. Pursue, Ltd., supra, for example, a state trial court 
ordered the respondent's theater closed and all personal prop-
erty used in its operation seized and sold. Rather than 
appealing this decision, the respondent brought a § 1983 action 
in federal court seeking to enjoin enforcement of the state 
court's judgment. We held that the Federal District Court's 
action in granting the injunction was improper under Younger. 
Even though the state trial court judgment might have become 
final, "a necessary concomitant of Younger is that a party ... 
must exhaust his state appellate remedies before seeking relief 
in the District Court." 420 U. S., at 608. 

"Virtually all of the evils at which Younger is directed 
would inhere in federal intervention prior to completion 
of state appellate proceedings, just as surely as they would 
if such intervention occurred at or before trial. Inter-

2 As noted in Huffman v. Pursue, Ltd., 420 U. S. 592, 6()()...601 (1975), 
in Younger we recognized that the doctrine of equitable restraint "is 
based in part on the traditional doctrine that a court of equity should 
stay its hand when a movant has an anequate remedy at law, and that 
it 'particularly should not act to restrain a criminal prosecution.' [401 
U. S.,] at 43. But we went on to explain that this doctrine 'is reinforced 
by an even more vital consideration,' an aspect of federalism which we 
described as 
"'the notion of "comity," that is, a proper respect for state functions, a 
recognition of the fact that the entire country is made up of a Union of 
separate state governments, and a continuance of the belief that the 
National Government will fare best if the States and their institutions are 
left free to perform their separate functions in their separate ways.' 
Id., at 44." 
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vention at the later stage is if anything more highly 
duplicative, since an entire trial has already taken place, 
and it is also a direct aspersion on the capabilities and 
good faith of state appellate courts .... 

"Federal post-trial intervention, in a fashion designed 
to annul the results of a state trial, also deprives the 
States of a function which quite legitimately is left to 
them, that of overseeing trial court dispositions of consti-
tutional issues which arise in civil litigation over which 
they have jurisdiction. We think this consideration to 
be of some importance because it is typically a judicial 
system's appellate courts which are by their nature a 
litigant's most appropriate forum for the resolution of 
constitutional contentions. Especially is this true when, 
as here, the constitutional issue involves a statute which 
is capable of judicial narrowing. In short, we do not 
believe that a State's judicial system would be fairly 
accorded the opportunity to resolve federal issues arising 
in its courts if a federal district court were permitted to 
substitute itself for the State's appellate courts." Id., 
at 608-609. 

Here, the state proceedings were initiated by respondents 
rather than by the State. But this only strengthens the 
rationale for requiring respondents to exhaust their state 
appellate remedies. Respondents invoked the resources of the 
State to vindicate what they believed to have been illegal 
dismissals. Having lost the first round of this contest, they 
should not be allowed to abandon it and transfer the contest 
to another arena. As in Huffman, such belated forum shifting 
is "highly duplicative" and "a direct aspersion on the capa-
bilities and good faith of state appellate courts." Action by a 
federal district court also would deprive the state appellate 
courts "of a function which quite legitimately is left to them." 

A requirement that respondents exhaust state remedies that 
they have themselves initiated is particularly appropriate here 
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where respondents' claim for relief rests in part on state law. 
On appeal, the Georgia courts may well have found that the 
dismissal of respondents without a hearing was unlawful under 
Columbus City Ordinance No. 71-7 (1971) , obviating much, 
if not all, of respondents' federal claim for relief and avoiding 
the federal constitutional issues that the District Court may 
now have to decide. In Boehning v. Indiana Employees Assn., 
423 U. S. 6 (1975), a discharged employee brought suit in 
federal court under § 1983 alleging procedural due process 
violations even though "controlling state statutes, as yet 
unconstrued by the state courts, might require the hearing 
demanded ... and so obviate decision on the constitutional 
issue." 423 U. S., at 6. We held that under these circum-
stances the District Court properly decided to "abstai [n] 
until construction of the Indiana statutes had been sought in 
the state courts." Ibid. The similar abstention concerns 
present here, in combination with respondents' invocation of 
their state remedies, support the District Court's dismissal of 
respondents' action because of their failure to exhaust state 
appellate remedies. 

As noted earlier, Monroe v. Pape is not to the contrary. 
In Monroe, we merely held that a federal plaintiff need not 
initiate state proceedings before filing a § 1983 action. Ac-
cording to the Court, this conclusion flowed from the purpose 
of the Civil Rights Act "to provide a federal remedy where 
the state remedy, though adequate in theory, was not avail-
able in practice." 365 U.S., at 174 (emphasis added). Here, 
after deliberately invoking state review proceedings, respond-
ents should not be heard to challenge the state procedures as 
either "not available in practice" or otherwise inadequate. 
Nor indeed have respondents attempted to raise such a 
challenge. 

Quite a.part from this distinction, the time may now be ripe 
for a reconsideration of the Court's conclusion in Monroe that 
the "federal remedy is supplementary to the state remedy, and 

-
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the latter need not be first sought and refused before the 
federal one is invoked." Id., at 183. As noted earlier, the 
Court believed that this conclusion followed from the pur-
pose of the Civil Rights Act "to provide a federal remedy 
where the state remedy, though adequate in theory, was not 
available in practice." Id., at 174 ( emphasis added). But 
this purpose need not bar exhaustion where the State can 
demonstrate that there is an available and adequate state 
remedy. Indeed, scholarly commentators have soundly criti-
cized the Court for holding to the contra.ry. See, e. g., 
Note, Limiting the Section 1983 Action in the Wake of Mon-
roe v. Pape, 82 Harv. L. Rev. 1486 (1969). In Monell v. 
New York City Dept. of Social Services, 436 U. S. 658, 663 
(1978), the Court, in examining another section of Monroe v. 
Pape, "overrule [ d] Monroe v. Pape ... insofar as it holds 
that local governments are wholly immune from suit under 
§ 1983." The Court having reopened that portion of Monroe 
v. Pape, I would take the opportunity afforded by this case 
to reconsider the Court's conclusion as to exhaustion of stat~ 
remedies. Not only is the Court's conclusion open to serious 
question, as noted earlier, but the conclusion was reached in 
an almost off-the-cuff manner, in distinct contrast to that 
portion of Monroe overruled by the Court in Monell. 

For all of these reasons, I dissent from the denial of 
certiorari. 

No. 77-1481. WEEKS ET AL. v. SIMPSON. C. A. 8th Cir. 
Certiorari denied. THE CHIEF JusTICE, MR. JusTICE BLACK-
MUN, and MR. JusTICE REHNQUIST would grant certiora.ri. 
Reported below: 570 F. 2d 240. 

No. 78-971. UNITED STATES v. STEVIE ET AL. C. A. 8th 
Cir. Motion of respondent Robert C. Stevie for leave to pro-
ceed in forma pauperis granted. Certiorari denied. MR. 
JusTICE STEWART would grant certiorari. Reported below: 
582 F. 2d 1175 . 
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No. 78-699. CALIFANO, SECRETARY OF HEALTH, EnuCATION, 
AND WELFARE v. MATTERN. C. A. 3d Cir. Motion of re-
spondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 582 F. 2d 248. 

No. 78-5504. TAMILIO v. NEW YoRK. App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied. MR. JUSTICE 
BRENNAN and MR. JUSTICE MARSHALL would grant certiorari. 
Reported below: 63 App. Div. 2d 744, 405 N. Y. S. 2d 284. 

No. 78--6058. SINK v. UNITED STATES; and 
No. 78-6088. GRIM v. UNITED STATES. C. A. 5th Cir. 

Certiorari denied. MR. JusTICE STEWART and MR. JusTICE 
MARSHALL would grant certiorari. Reported below: 586 F. 
2d 1041. 

No. 78--6076. DESANTIS v. NEW YoRK. Ct. App. N. Y. 
Certiorari denied. MR. JUSTICE STEWART would grant cer-
tiorari. Reported below: 46 N. Y. 2d 82, 385 N. E. 2d 577. 

No. 78-6150. MINER v. NEw YORK. Ct. App. N. Y. Cer-
tiorari denied. MR. JusTICE BRENNAN and MR. JusTICE 
BLACKMUN would grant certiorari. Reported below: 46 N. Y. 
2d 181, 385 N. E. 2d 1046. 

No. 78--6319. GuzMAN v. LouISIANA. Sup. Ct. La. Cer-
tiorari denied. MR. JusTICE MARSHALL would grant certio-
rari. Reported below: 362 So. 2d 744. 

No. 78--6518. McKENZIE v. MONTANA. Sup. Ct. Mont. 
Certiorari denied. Reported below: See 177 Mont. 280, 581 
P. 2d 1205. 

MR. JUSTICE BRENNAN and MR. JUSTICE MARSHALL, 
dissenting. 

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gre(Jg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentence in this case. 
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JUNE 26, 1979 

Dismissal Under Rule 60 

913 

No. 78-1436. UNION LIGHT, HEAT & PowER Co. ET AL. v. 
RUBIN, U. S. DISTRICT JuDGE. C. A. 6th Cir. Certiorari 
dismissed under this Court's Rule 60. 

JUNE 27, 1979 
Miscellaneous Orders 

No. A-1084. GOI,DEN ET AL. v. BARR ET AL. Application 
for stay of proceedings in the California state courts as to the 
United Methodist Church, addressed to MR. JUSTICE BRENNAN 
and referred to the Court, denied. MR. JUSTICE WHITE and 
MR. JusTICE BLACKMUN took no part in the consideration or 
decision of this application. 

No. A-1089. WoE ET AL. v. NEBRASKA STATE DEPARTMENT 
OF PUBLIC WELFARE ET AL. Application to vacate stay en-
tered May 25, 1979, by the United States Court of Appeals 
for the Eighth Circuit, addressed to MR. JusTICE MARSHALL 
and referred to the Court, denied. MR. JusTICE WHITE took 
no part in the consideration or decision of this application. 

JUNE 28, 1979 

Dismissal Under Rule 60 
No. 78-1646. STANDARD BRANDS, INc. v. GENERAL WARE-

HOUSEMEN & HELPERS LOCAL 767, INTERNATIONAL BROTHER-
HOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN & HELPERS 
OF AMERICA. C. A. 5th Cir. Certiorari dismissed under this 
Court's Rule 60. Reported below: 579 F. 2d 1282. 

JULY 2, 1979 
Appeal Dismissed 

11 No. 78-155. PHILADELPHIA NEWSPAPERS, INc., ET AL. v. 
II JEROME, JUDGE; SOCIETY OF PROFESSIONAL JOURNALISTS ET AL. 
II 

-



914 OCTOBER TERM, 1978 

July 2, 1979 443U.S. 

v. BROWN, JuDGE; MONTGOMERY PUBLISHING Co. v. BROWN, 
JUDGE; SOCIETY OF PROFESSIONAL JOURNALISTS ET AL. V. 

HONEYMAN, JUDGE; and MONTGOMERY PUBLISHING Co. v. 
HONEYMAN, JuDGE. Appeal from Sup. Ct. Pa. dismissed for 
want of substantial federal question. Reported below: 478 
Pa. 484, 387 A. 2d 425. 

Certiorari Granted-Affirmed. (See No. 78-5795, ante, p. 
713.) 

Certiorari Granted-Vacated and Remanded 
No. 78-973. HARRINGTON ET AL. V. UNITED STATES; 
No. 78-987. DOLMAN ET AL. v. UNITED STATES; and 
No. 78- 1212. MINNICH ET AL. v. UNITED STATES. C. A. 

9th Cir. Certiorari granted, judgment vacated, and cases re-
manded for further consideration in light of Washington v. 
Washington State Commercial Passenger Fishing Vessel Assn., 
ante, p. 658. Reported below: 584 F. 2d 876. 

No. 78-1015. BALDWIN ET AL. v. MILLS ET AL. Sup. Ct. 
Fla. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Jones v. Wolf, 
ante, p. 595. Reported below: 362 So. 2d 2. 

No. 78-1144. LEONARD M. v. CALIFORNIA. Ct. App. Cal., 
2d App. Dist. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Jackson v. Vir-
ginia, ante, p. 307. MR. JUSTICE STEVENS dissents. Reported 
below: 85 Cal. App. 3d 887, 149 Cal. Rptr. 791. 

Probable Jurisdiction Noted 
No. 78-1840. CITY OF ROME ET AL. V. UNITED STATES ET AL. 

Appeal from D. C. D. C. Probable jurisdiction noted. Re-
ported below: 472 F. Supp. 221. 
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No. 78-781. SPECIAL SCHOOL DISTRICT No. 1, MINNEAP-
OLIS, MINNESOTA, ET AL. v. BooKER ET AL. C. A. 8th Cir. 
Certiorari denied. Reported below: 585 F. 2d 347. 

No. 78-795. EMPRESA LrNEAs MARITIMAS ARGENTINAS v. 
SAMUELS. C. A. 5th Cir. Certiorari denied. Reported 
below: 573 F. 2d 884. 

No. 78-897. AUS.TIN INDEPENDENT SCHOOL DISTRICT V. 

UNITED STATES ET AL. C. A. 5th Cir. Certiorari denied. Re-
ported below: 579 F. 2d 910. 

No. 78-6127. ELEUTERIO v. WAINWRIGHT, SECRETARY, DE-
PARTMENT OF OFFENDER REHABILITATION OF FLORIDA. C. A. 
5th Cir. Certiorari denied. Reported below: 587 F. 2d 194. 

No. 78-1041. HOPKINS, CORRECTIONS DIRECTOR V. FABRITZ. 
C. A. 4th Cir. Motion of respondent for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported below: 
583 F. 2d 697. 

No. 78- 1131. BoARD OF EDUCATION oF JEFFERSON CouNTY, 
KENTUCKY, ET AL. v. HAYCRAFT ET AL. C. A. 6th Cir. Cer-
tiorari denied. MR. JUSTICE BLACKMUN, MR. JusTICE POWELL, 
and MR. JUSTICE REHNQUIST would grant certiorari. Re-
ported below: 585 F. 2d 803. 

No. 78-1922. AMERICAN FEDERATION OF LABOR & CONGRESS 
OF INDUSTRIAL ORGANIZATIONS ET AL. V. KAHN, CHAIRMAN, 
COUNCIL ON w AGE AND PRICE STABILITY, ET AL. C. A. D. C. 
Cir. Motion to dispense with printing petition and to expe-
dite consideration granted. Certiorari denied. MR. JusTICE 
BRENNAN, MR. JuSTICE WHITE, and MR. JUSTICE MARSHALL 
would grant certiorari. Reported below: 199 U.S. App. D. C. 
300, 618 F. 2d 784 . 
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July 28, August 8, 22, 1979 

JULY 28, 1979 
Miscellaneous Order 

443 U.S. 

No. A-89 (78-610). COLUMBUS BOARD OF EDUCATION ET AL. 
v. PENICK ET AL., ante, p. 449. Motion to issue judgment, or 
in the alternative to vacate stay, presented to MR. JUSTICE 
WHITE, and by him referred to the Court. It is ordered that 
the stay entered by MR. JUSTICE REHNQUIST on August 11, 
1978 [ 439 U. S. 1348], be vacated. It is further ordered that 
the judgment of this Court shall issue forthwith. MR. Jus-
TICE REHNQUIST took no part in the consideration or decision 
of these orders. 

AUGUST 8, 1979 

Dismissal Under Rule 60 
No. 79-14. PACIFIC FAR EAST LINE, INC. v. ZmPOLI, U.S. 

DISTRICT JuoGE (R. J. REYNOLDS ToBAcco Co. ET AL., REAL 
PARTIES IN INTEREST). C. A. 9th Cir. Certiorari dismissed 
under this Court's Rule 60. 

AUGUST 22, 1979 
Miscellaneous Order 

No. A-2 (79-145). CALIFORNIA v. MINJARES. Application 
for recall and stay of mandate of the Supreme Court of Cali-
fornia, addressed to MR. JUSTICE BLACKMUN and referred to 
the Court, denied. MR. JusTICE BLACKMUN would grant the 
application. 

MR. JusTICE REHNQUIST, with whom THE CHIEF JusTICE 
joins, dissenting from denial of stay. 

In the ordinary case, anything more than the most summary 
statement of the reasons of an individual Justice for dissent-
ing from the disposition of an application for a stay by the full 
Court would be both a useless and wasteful consumption of the 
dissenter's time. I believe, though, that this is not the ordi-
nary case, but the culmination of a sport of fox and hound 
which was begun by this Court's decision in Weeks v. United 
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States, 232 U.S. 383 (1914), 65 years ago. So many factors 
material to that decision, and to Mapp v. Ohio, 367 U. S. 643 
(1961), which applied it to the States, have occurred after the 
rendition of these decisions that I think a re-evaluation of the 
so-called "exclusionary rule" enunciated by Weeks is overdue. 
Because of double jeopardy considerations, I am not prepared 
to state flatly that this case would not be moot as a result of a 
verdict of acquittal by the time this Court comes to pass on 
the State's petition for certiorari, and I am therefore filing this 
opinion as a dissent from the denial of a stay of the judgment 
of the Supreme Court of California suppressing evidence, the 
granting of which could prevent any possibility of mootness. 
See Fare v. Michael C., 439 U.S. 1310 (1978) (REHNQUIST, J., 
in chambers). 

The anomalous consequences of the exclusionary rule are 
readily apparent from an examination of the police conduct in 
this case. The officers who conducted the search were re-
sponding to a report of a robbery that had recently been com-
mitted. The robbery took place around 8:30 p. m. on Decem-
ber 19, 1975, at a Safeway Store in Fremont, Cal. It was 
committed in the presence of several witnesses by two in-
dividuals armed with handguns. One of the witnesses followed 
the two men, observed them get into a car, and trailed the 
car for several miles until he was able to identify it as a 1968 
or 1969 Ford Fairlane and to write down the license number. 
The witness then went directly to the police station and re-
ported what he had seen. At approximately 9 p. m., the 
police department broadcast a description of the getaway vehi-
cle and its license number. Shortly thereafter, a Fremont 
police officer spotted a vehicle matching the description, called 
for backup units, and stopped the vehicle. The driver, re-
spondent, was ordered out of the car, searched, and advised he 
was under arrest for robbery. He was the only person in the 
vehicle and fit the description of one of the suspects. The 
officers also searched the passenger compartment of the car, 
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but neither that search nor the search of respondent revealed 
any evidence of the crime or the whereabouts of the second 
robber. After an unavailing attempt to locate the key to the 
car's trunk, the officers had the car towed to the city corpora-
tion yard. Upon its arrival, the officers picked the lock to the 
trunk and discovered it contained a red tote bag. They 
opened the tote bag, which contained clothing similar to that 
described by witnesses to the robbery, three guns, and a roll of 
pennies in a wrapper from the bank used by Safeway. 

When the officer who initially stopped the vehicle was asked 
why he did not obtain a warrant while "making the decision 
to search the car and the trunk," he stated: "Basically, I think, 
time. In other words, by searching without the search war-
rant, we would save a matter of hours." He was then asked 
why time was a factor at this stage, and responded: "Well, we 
were still looking for a second suspect." The trial court denied 
respondent's motion to suppress the evidence discovered in the 
tote bag. Respondent was convicted of two counts of first-de-
gree robbery and was found to have been armed at the time of 
his arrest. The Supreme Court of California, however, re-
versed the conviction. It concluded that although a warrant-
less search of an automobile, if based on probable cause to be-
lieve that the auto contains contraband or evidence of a crime, 
is permissible when it takes place after the auto has been 
towed to a police station, Chambers v. Maroney, 399 U. S. 42, 
52 (1970), a search of a container in the automobile is invalid 
unless the officers first obtain a warrant. 

The foregoing discussion reveals that respondent was ap-
prehended as a result of conscientious police work, and that 
the subsequent search of the trunk of his auto occurred in the 
course of an ongoing investigation, while the second suspect 
was still on the loose. The case is thus not one in which the 
officers lacked probable cause to arrest respondent and t.o 
search the trunk of his auto and the tote bag; it appears rather 
that "the criminal is to go free" solely because of a good-faith 
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error in judgment on the part of the arresting officers, who 
were not sufficiently prescient to realize that while it was con-
stitutionally permissible for them to search the trunk of an 
automobile at the city corporation yard under the exigency 
exception to the warrant requirement, courts would later draw 
a distinction between searching the trunk and searching a tote 
bag in the trunk. This distinction would obtain even though 
it was equally likely that the tote bag contained the evidence 
they were looking for, and they had no reason, prior to opening 
the trunk, to anticipate that such evidence might be hidden 
from their view because it was in the tote bag. 

I do not claim to be an expert in comparative law, but I feel 
morally certain that the United States is the only nation in 
the world in which the most relevant, most competent evidence 
as to the guilt or innocence of the accused is mechanically 
excluded because of the manner in which it may have been 
obtained. Bivens v. Six Unknown Fed. Narcotics Agents, 
403 U.S. 388, 415 (1971) (BURGER, C. J., dissenting); see also 
Stone v. Powell, 428 U.S. 465,499 (1976) (BURGER, C. J., con-
curring). This unique jurisprudential rule, as discussed in 
Stone v. Powell, imposes tremendous costs on the judicial 
process at criminal trials and on direct review: 

"The costs of applying the exclusionary rule even at 
trial and on direct review are well known: the focus of 
the trial, and the attention of the participants therein, 
are diverted from the ultimate question of guilt or inno-
cence that should be the central concern in a criminal 
proceeding. Moreover, the physical evidence sought to 
be excluded is typically reliable and often the most pro-
bative information bearing on the guilt or innocence of 
the defendant. As Mr. Justice Black emphasized in his 
dissent in Kaufman: 

" 'A claim of illegal search and seizure under the 
Fourth Amendment is crucially different from many 
other constitutional rights; ordinarily the evidence 
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seized can in no way have been rendered untrust-
worthy by the means of its seizure and indeed often 
this evidence alone establishes beyond virtually any 
shadow of a doubt that the defendant is guilty.' 
394 U. S., at 237. 

"Application of the rule thus deflects the truthfinding 
process and often frees the guilty. The disparity in par-
ticular cases between the error committed by the police 
officer and the windfall afforded a guilty defendant by 
application of the rule is contrary to the idea of propor-
tionality that is essential to the concept of justice. Thus, 
although the rule is thought to deter unlawful police 
activity in part through the nurturing of respect for 
Fourth Amendment values, if applied indiscriminately it 
may well have the opposite effect of generating disrespect 
for the law and administration of justice." Id., at 489-
491 (footnotes omitted). 

If I am correct in this belief, the Court has made a wrong turn 
at some point between its decision in Weeks, 65 years ago, and 
the present case. See Burger, Who Will Watch the Watch-
man?, 14 Am. Univ. L. Rev. 1 (1964). 

In Weeks, the Court held, almost casually, that evidence 
seized in violation of the Fourth Amendment was inadmissible 
against the accused at a federal criminal trial. Weeks was 
decided in 1914 when the federal Criminal Code was still a 
rather slim volume. The villains of the 1914 federal Code, and 
thus the beneficiaries of the Weeks rule, were smugglers, fed-
eral income tax evaders, count€rfeiters, and the like. The de-
fendant in Weeks itself was charged with the unlawful use of 
the mails to transport lottery tickets. It is quite conceivable 
that society can tolerate an occasional counterfeiter or smug-
gler going unwhipped of justice because of what seems to the 
great majority of the citizens of the country to be a technical 
violation of the rights secured to him by the Fourth Amend-
ment to the United States Constitution. The societal reaction 
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could be expected to be quite different today, when Weeks 
serves to free the perpetrators of crimes affecting life and prop-
erty, crimes which have traditionally been the principal re-
sponsibility of the States to enforce and administer. 

In Byars v. United States, 273 U. S. 28 (1927), the Court 
held that "probable cause'' could only be measured by objec-
tive facts known to the police officer prior to the search. The 
search in Byars was conducted pursuant to a warrant sup-
ported by the affiant's statement that he had "good reason" 
to believe that the defendant had intoxicating liquors and 
related articles in his possession. The search proved the 
affiant correct, producing whiskey-bottle stamps. The Court 
held that the search was conducted in violation of the Fourth 
Amendment, because under Fourth Amendment standards, it 
was not "material that the search was successful in revealing 
evidence of a violation of a federal statute." Id., at 29. 
This result, while taken for granted today, was not inevitable. 
The Court certainly could have held that discovery of the ar-
ticles sought is compelling evidence that the search was justi-
fied, or that any violation of the Fourth Amendment in such 
a case was harmless error. 

In Wolf v. Colorado, 338 U. S. 25 (1949), the Court held 
that the Fourth Amendment was applicable to the States by 
incorporation through the Fourteenth Amendment. This was, 
and remains, a thoroughly defensible proposition. Equally de-
fensible, was the proposition established by Mr. Justice Frank-
furter's majority opinion that the exclusionary rule of Weeks 
was not a necessary concomitant of the Fourth Amendment. 
In a 6---3 decision, the Court held that although the Fourth 
Amendment applied against the States, the States were free to 
choose any number of means of enforcing the Fourth Amend-
ment and were not required to adopt the exclusionary rule. 
Mr. Justice Frankfurter relied on Judge Cardozo's opinion in 
People v. DeFore, 242 N. Y. 13, 150 N. E. 585 ( 1926), con-
cluding that the exclusionary rule would not be applied in New 
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York. Cardozo's reasoning was cogently summarized in his 
conclusion that there was no reason why" [t]he criminal is to 
go free because the constable has blundered." Id., at 21, 150 
N. E., at 587. 

Mr. Justice Murphy wrote a dissenting opinion in which 
Mr. Justice Rutledge joined. (Mr. Justice Douglas dissented 
separately.) Mr. Justice Murphy's dissent was premised on 
the belief that the exclusionary rule was the only effective 
sanction for violations of the Fourth Amendment. He there-
fore concluded that application of the Fourth Amendment to 
the States without application of the exclusionary rule was a 
nullity. 

Twelve years later, by a vote of 6-3 in the case of Mapp v. 
Ohio, 367 U. S. 643 (1961), this Court overruled Wolf v. 
Colorado (MR. JuSTICE STEWART concurred in the judgment 
on independent grounds without reaching the Fourth Amend-
ment issues). The Court held that the Fourteenth Amend-
ment did incorporate the exclusionary rule and therefore ad-
herence to that rule by the States was mandatory. The Court 
essentially adopted the reasoning of Mr. Justice Murphy's Wolf 
dissent, concluding that the exclusionary rule represented the 
only feasible means of enforcing the Fourth Amendment. 
The Mapp majority opinion, written by Mr. Justice Clark, 
adopted the view, espoused by Mr. Justice Murphy, that a 
person injured by a Fourth Amendment infraction had no 
effective redress available. Police officers were generally im-
pecunious, preventing the recovery of money damages, and 
county prosecutors who secured the conviction through use of 
the illegally seized evidence would be unlikely to prosecute the 
police officers responsible for producing the evidence. 

Mapp was decided only 18 years ago. Application of the 
exclusionary rule to the States is not supported by a long 
tradition of history in its favor. It should therefore be judged 
freely by its reason. Moreover, one of the central themes 
in the procession of cases from Weeks to the present day has 
been a continuing re-evaluation of past assumptions. Thus, 
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Mapp reassessed the factual and conceptual underpinnings of 
Wolf in light of intervening cases and empirical data. See 
367 U. S., at 651-653. Events that have intervened in the 
18 years since Mapp and the 65 years since Weeks lead me to 
believe that another such reassessment is in order. The justi-
fications for a rule once found compelling may no longer with-
stand scrutiny. 

Weeks, the seminal case on the necessity for the exclusion-
ary rule, seemed grounded upon an interpretation of the 
Fourth Amendment itself. In holding· that illegally seized 
evidence must be excluded in federal prosecutions, this Court 
reasoned that if illegally seized evidence were admissible, "the 
protection of the Fourth Amendment declaring [a] right to be 
secure against such searches and seizures is of no value, 
and ... might as well be stricken from the Constitution. The 
efforts of the courts and their officials to bring the guilty to 
punishment, praiseworthy as they are, are not to be aided by 
the sacrifice of those great principles established by years of 
endeavor and suffering which have resulted in their embodi-
ment in the fundamental law of the land. . . . To sanction 
such proceedings would be to affirm by judicial decision a 
manifest neglect if not an open defiance of the prohibitions 
of the Constitution, intended for the protection of the people 
against such unauthorized action." 232 U. S., at 393-394. De-
spite Weeks' linkage of the exclusionary rule with the funda-
mental guarantees of the Fourth Amendment, this Court held 
in Wolf that the protections of the rule were not fundamental 
enough to merit incorporation through the Fourteenth Amend-
ment. In Mapp, which overruled that portion of Wolf, a 
plurality of this Court implied that the exclusionary rule was 
a necessary corollary of the Fourth Amendment. See 367 
U. S., at 655--657. Mr. Justice Black, in a concurrence, indi-
cated that the Fourth Amendment had to be read in conjunc-
tion with the Fifth in order to justify the exclusionary rule. 
See id., at 661; see also Stone v. Powell, 428 U. S., at 484 n. 21. 

More recently, however, we have rejected the argument that 
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the Fourth Amendment mandates exclusion of evidence as a 
necessary corollary to its guarantees against unreasonable 
searches. In Stone v. Powell, for example, we "reaffirm[ed] 
that the exclusionary rule is a judicially created remedy rather 
than a personal constitutional right .... " Id., at 495 
n. 37. This distinction manifests itself in those cases where 
we have permitted admission of illegally seized evidence be-
cause its exclusion would serve no deterrent purpose. See, 
e. g., United States v. Calandra, 414 U. S. 338 (1974) (ex-
clusionary rule not applicable to grand jury proceedings). 
Clearly, proponents of the exclusionary rule must look beyond 
the corners of the Fourth Amendment for support. 

A direct descendant of the constitutional rationale for the 
exclusionary rule is the argument that the rule somehow 
maintains the integrity of the judiciary. This argument re-
ceived a full exposition in Elkins v. United States, 364 U. S. 
206 (1960). There, this Court relied upon its "supervisory 
power over the administration of criminal justice in the federal 
courts," and rejected the "silver platter" doctrine under which 
federal authorities prosecuted defendants with evidence seized 
illegally by state authorities. This practice, according to 
Elkins, made federal courts "accomplices in the willful dis-
obedience of a Constitution they are sworn to uphold." Id., 
at 223. In Mapp, this Court also relied upon the "judi-
cial integrity'' argument, even though we have no supervisory 
powers over the conduct of state courts. 

There are several answers to the assertion that courts should 
exclude illegally seized evidence in order to preserve their 
integrity. First, while it is quite true that courts are not to 
be participants in "dirty business," neither are they to be 
ethereal vestal virgins of another world, so determined to be 
like Caesar's wife, Calpurnia, that they cease to be effective 
forums in which both those charged with committing criminal 
acts and the society which makes the charge may have a fair 
trial in which relevant competent evidence is received in order 
to determine whether or not the charge is true. As Mr. Jus-
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tice Stone noted in McGuire v. United States, 273 U. S. 95, 
99 (1927), "[a] criminal prosecution is more than a game in 
which the Government may be checkmated and the game lost 
merely because its officers have not played according to rule." 

Moreover, the judicial-integrity justification has on more 
than one occasion failed to persuade this Court. In United 
States v. Pelt-ier, 422 U.S. 531 (1975), the Court observed that 
it had consistently refused to apply newly announced doc-
trines of search-and-seizure law retroactively. In such cases, 
the Court has recognized that the introduction of evidence 
which had been seized by law enforcement officials in good-
faith compliance with then-prevailing constitutional norms 
did not make the courts "accomplices in the willful disobe-
dience of a Constitution they are sworn to uphold." Simi-
larly, in Stone v. Powell, we asserted that " [ w ]hile courts, of 
course, must ever be concerned with preserving the integrity 
of the judicial process, this concern has limited force as a jus-
tification for the exclusion of highly probative evidence." 428 
U. S., at 485. Although someone undoubtedly should be dis-
ciplined when a deliberate violation of the Fourth Amend-
ment occurs, that proposition does not require the conclusion 
that the whole criminal prosecution must be aborted to pre-
serve judicial integrity. 

Of course, the "primary" justification for the exclusionary 
rule is the need for deteiTence of illegal police conduct. See 
Stone v. Powell, 428 U. S., at 486. But since Mapp, various 
changes in circumstances make redress more easily obtainable 
by a defendant whose constitutional rights have been violated. 

Four months prior to the decision in Mapp, this Court res-
urrected a long-dormant statute, § 1 of the Ku Klux Act, 42 
U. S. C. § 1983, which gave a private cause of action for 
redress of constitutional violations by state officials. Monroe 
v. Pape, 365 U. S. 167 ( 1961). The subsequent developments 
in this area have, to say the least, expanded the reach of that 
statute. Monell v. New York City Dept. of Social Services, 
436 U.S. 658 (1978), made not only the individual police offi-
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cer who may have committed the wrong, and who may have 
been impecunious, but also the municipal corporation which 
employed him, equally liable under many circumstances. 
Bivens v. Six Unknown Fed. Narcotics Agents, 403 U. S. 388 
(1971), made individual agents of the Federal Bureau of 
Narcotics suable for damages resulting from violations of 
Fourth Amendment guarantees. In addition, many States 
have :;;et up courts of claims or other procedures so that an 
individual can as a matter of state law obtain redress for a 
wrongful violation of a constitutional right through the state 
mechanism. 

In his dissent in Wolf v. Colorado, Mr. Justice Murphy dis-
paraged civil actions as a remedy for illegal searches and 
seizures. Some of his objections have been vitiated by Mon-
roe's provision of a federal forum for the dispute or by 
M onell's provision of a deep state pocket. As for other con-
cerns voiced by Mr. Justice Murphy, I believe that modern 
juries can be trusted to return fair awards in favor of injured 
plaintiffs who allege constitutional deprivations. If, as this 
Court announced in Rogers v. Missouri Pacific R. Co., 352 
U. S. 500 (1957), juries are capable of awarding damages 
as between injured railroad employees and railroads, they 
surely are capable of awarding damages as between one whose 
constitutional rights have been violated and either the agent 
who or the government agency that violated those rights. 
Thus, most of the arguments advanced as to why the exclu-
sionary rule was the only practicable means for enforcing the 
Fourth Amendment, whether or not they were true in 1949 or 
1961, are no longer correct. 

The most comprehensive study on the exclusionary rule is 
probably that done by Dallin Oaks for the American Bar 
Foundation in 1970. See Oaks, Studying the Exclusionary 
Rule in Search and Seizure, 37 U. Chi. L. Rev. 665 (1970). 
According to this article, it is an open question whether the 
exclusionary rule deters the police from violating Fourth 
Amendment protections of individuals. Whether or not this 
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be the case, the exclusionary rule certainly deters the police 
and prosecuting authorities from convicting many guilty 
defendants. 

There is no question that the police are badly in need of 
rules that may be relatively easily understood in carrying out 
their work of apprehending and assisting in convicting those 
guilty of conduct made criminal by the legislature. There is 
equally no doubt that those who have been damaged by offi-
cial action infringing on rights guaranteed them by the Con-
stitution should have an avenue for redress of that damage. 
But it does not at all follow from either of these statements 
that the forum for redress of the individual's rights and the 
forum in which the police officer learns of the limitations on 
his authority should be one and the same. It would be quite 
rational, I think, for the criminal trial to take place either 
without any application of the exclusionary rule in either 
federal or state cases, or at least without any application in 
state cases. A difference in approach between state and fed-
eral prosecutions could be justified on the basis of the differ-
ent roles that state and federal law enforcement officials play 
in our society, even today. See, e. g., Cady v. Dombrowski, 
413 U. S. 433, 440--441 (1973). Not only has the list of fed-
eral criminal statutes greatly expanded since 1914, but also 
crimes against person and property-the traditional common-
law crimes-have largely remained the preserve of the State. 
Thus, Mapp v. Ohio brought to bear in favor of accused mur-
derers and armed robbers a rule which had previously largely 
had an application to bootleggers and purveyors of stolen 
lottery tickets through the mail. This difference is not with-
out force in any reasoned perception by the members of the 
society of how well the system of administration of criminal 
justice as a whole is working. 

The reasons for applying the exclusionary rule in the 
criminal trial, as opposed to giving the individual criminal 
defendant redress in some other forum quite a.part from the 
question whether he is guilty or not of the criminal charges, 
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are substantially weaker today than they were either in 1949, 
when Wolf v. Colorado was decided, or in 1961, when Mapp v. 
Ohio was decided. Given these changes, I would grant the 
stay and request the parties and the Solicitor General to brief 
the question of wh~ther, and to what extent, the so-called 
"exclusionary rule" of Weeks v. United States should be 
retained. 

AUGUST 30, 1979 

Dismissal Under Rule 60 
No. 78-1695. ANGELA CoMPANIA NAVIERA, S. A. v. P UBLIC 

ADMINISTRATOR OF THE CouNTY OF NEW YORK. C. A. 2d Cir. 
Certiorari dismissed under this Court's Rule 60. Reported 
below: 592 F. 2d 58. 
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The next page is purposely numbered 1301. The numbers between 
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