
ORDERS FROM MAY 24 THROUGH 
JUNE 18, 1979

May  24, 1979
Miscellaneous Orders

No. A-1016. Spe nkeli nk  v . Wainwri ght , Secretary , 
Department  of  Off ender  Rehabilit ation  of  Florida , et  al . 
C. A. 5th Cir. Application for stay of execution, presented to 
Mr . Just ice  Marshall , and by him referred to the Court, 
denied.

Mr . Justi ce  Brennan  and Mr . Justi ce  Marshall  would 
grant the application for a stay of execution. Furthermore, 
they object because the Court announces its action without 
first affording them an opportunity to prepare, circulate, and 
file a statement in support of their view.

No. A-1017. Filartiga  et  al . v . Pena -Irala  et  al . D. C. 
E. D. N. Y. Application for stay of deportation, presented to 
Mr . Just ice  Marsh all , and by him referred to the Court, 
denied.

No. A-1020. Wainwri ght , Secretary , Depar tment  of  
Offe nder  Rehabilitati on  of  Florida  v . Spenkel ink . C. A. 
5th Cir. Motion of the Attorney General of Florida to vacate 
the order entered by Honorable Elbert Parr Tuttle, Senior 
Judge of the United States Court of Appeals for the Fifth Cir-
cuit, on May 22, 1979, denied. Mr . Justi ce  Rehnquist  re-
serves the right to file a written statement at a future date. 
[See dissenting opinion, infra, filed May 25, 1979.]

Mr . Justi ce  Rehnqui st , dissenting.*
I cannot join the Court’s unexplained denial of the State’s 

motion to vacate the stay order entered a few minutes before 

*The Court’s denial of the motion took place on Thursday, May 24. 
Though the later action of the Court of Appeals for the Fifth Circuit in 
vacating the stay has robbed this Court’s denial of any lasting significance,
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midnight on May 22, 1979, by the Honorable Elbert P. Tuttle, 
Senior Circuit Judge of the United States Court of Appeals 
for the Fifth Circuit. My difficulty with the Court’s action, 
and with the action of Judge Tuttle in granting a stay in this 
case, undoubtedly stems from the six years of litigation re-
volving about the question of whether the State of Florida is 
entitled to impose the death sentence on respondent. This 
procedural history is set forth in detail in my May 22 in cham-
bers opinion in which I denied respondent’s application for a 
stay. Post, p. 1301. The stay occasioning the instant motion 
is, in my view, the product of a clear abuse of the writ of habeas 
corpus, and I am concerned that this Court’s action implicitly 
sanctions the use of such tactics to frustrate the attempts of 
the State to effectuate the will of its citizens.

Attorneys representing defendants under sentence of death 
have a difficult and arduous task to perform, but in seeking 
stays of execution they need devote little time to the oft- 
litigated issue of “irreparable injury.” “[D]eath is a punish-
ment different from all other sanctions in kind rather than 
degree.” Woodson v. North Carolina, 428 U. S. 280, 303-304 
(1976) (opinion of Stew art , Powell , and Stevens , JJ.). 
The irreversible nature of the penalty makes irreparable by 
definition any injury inflicted in violation of the United States 
Constitution. But because imposition of the death penalty 
is irreversible, I respectfully suggest that there may be a tend-
ency on the part of individual judges or courts exercising 
the extraordinary-writ authority conferred upon them by 28 
U. S. C. § 1651 not merely to resolve all constitutional ques-
tions fairly admitting of doubt in favor of a federal habeas 
petitioner under sentence of death, but to create or assume 
such doubts where in fact there are none.

My understanding of the principal opinions in Gregg v. 
Georgia, 428 U. S. 153 (1976), Proffitt v. Florida, 428 U. S. 242 

the legal questions involved are bound to recur in later cases. I am 
therefore filing this opinion dissenting from the Court’s action.
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(1976), Jurek v. Texas, 428 U. S. 262 (1976), Woodson v. 
North Carolina, supra, and Roberts v. Louisiana, 428 U. S. 
325 (1976), is that a State whose citizens have expressed 
through their elected representatives and their judges and 
juries a will to impose the death penalty for offenses such as 
murder may do so if the State conforms its trial and sentenc-
ing procedures to the requirements enunciated in this Court’s 
cases. Considering, however, that there are several hundred 
federal judges in the United States who have authority to is-
sue stays under the provisions of 28 U. S. C. § 1651, even the 
relatively limited authority found open to the States under 
the Constitution in the above-cited cases could turn out, as a 
practical matter, to be entirely closed to them. Most, if not 
all, States provide for some lapse of time between the entry 
of a final order setting a date for execution and the date itself. 
Thus, the entry of a stay of execution by a federal court or 
judge, even though later dissolved, will generally require a 
State to set a new execution date, often 30 to 60 days after it 
is released from the constraints of the federal stay. As the 
new execution date approaches, new claims are conceived and, 
at the last minute, new stay applications are filed. Under-
standably, because no mortal can be totally satisfied that 
within the extremely short period of time allowed by such a 
late filing he has fully grasped the contentions of the parties 
and correctly resolved them, judges are inclined to grant such 
llth-hour stay applications. Then, again, new execution 
dates must be set and the process begins anew. This now 
familiar pattern could in fact result in a situation where States 
are powerless to carry out a death sentence, even though it has 
been judicially determined that the sentence was imposed in 
complete conformity with the United States Constitution.

Thus, it can hardly be said that a State will never be injured 
by issuance of such last-minute stays of execution. When a 
State has taken all steps required by our capital cases, its will, 
as represented by the legislature that authorized the imposi-
tion of the death sentence and by the juries and courts that 
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imposed and upheld it, must be carried out. Constant and 
repeated frustration of the State’s lawful action in such a 
situation is contrary to the underlying assumptions of our 
federal system. This Court was faced with a similar problem 
in Rosenberg n . United States, 346 U. S. 273 (1953). There, 
Mr. Justice Douglas had granted a stay of execution later 
found by the full Court to have been improvidently granted. 
The Court said:

“This Court has the responsibility to supervise the ad-
ministration of criminal justice by the federal judiciary. 
This includes the duty to see that the laws are not only 
enforced by fair proceedings, but also that the punish-
ments prescribed by the laws are enforced with a reason-
able degree of promptness and certainty. The stay which 
had been issued promised many more months of litigation 
in a case which had otherwise run its full course.” Id., 
at 287.

In the same case, Mr. Justice Clark, joined by the Chief Jus-
tice, Mr. Justice Reed, Mr. Justice Jackson, Mr. Justice 
Burton, and Mr. Justice Minton, stated:

“Our liberty is maintained only so long as justice is se-
cure. To permit our judicial processes to be used to ob-
struct the course of justice destroys our freedom. Over 
two years ago the Rosenbergs were found guilty by a jury 
of a grave offense in time of war. Unlike other litigants 
they have had the attention of this Court seven times; 
each time their pleas have been denied. Though the 
penalty is great and our responsibility heavy, our duty is 
clear.” Id., at 296.

Under the present combination of statutes and rules by 
which stay authority is exercised, however, a result so at odds 
with a government of law is by no means foreordained. This 
Court has authority pursuant to 28 U. S. C. § 1651 to vacate 
any stay granted by any other federal court or judge pursuant 
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to that same section. And under Rules 50 and 51 of this 
Court, the Circuit Justice for the Circuit in question may take 
any action that the full Court might take under § 1651. 
Holtzman v. Schlesinger, 414 U. S. 1304, 1308 (1973) (Mar -
shal l , J., in chambers). Vacation of a stay order that is 
palpably erroneous is authorized under § 1651, even though 
vacation of the stay would result in execution of the death 
sentence. See O’Brien v. Brown, 409 U. S. 1, 5 (1972).

Here, respondent has not had an opportunity to file any re-
sponse to the motion to vacate the stay. Given the gravity of 
the consequences of vacation of the stay, only the most de-
monstrable and self-evident error on the part of the judge or 
court issuing the stay would lead me to conclude that it should 
be vacated. Here, the circumstances surrounding issuance of 
the stay convince me that such error is present.

Respondent’s “Original Petition for a Writ of Habeas 
Corpus by a Person in State Custody,” filed with Judge Tuttle 
six years after respondent’s trial and less than nine hours 
before respondent was scheduled to die, alleged for the first 
time that respondent’s trial attorney had rendered ineffective 
assistance of counsel. The petition further alleged that re-
spondent’s “post-conviction attorneys,” who are, incidentally, 
extraordinarily skilled and experienced in the area of capital 
punishment cases, rendered ineffective assistance in failing to 
claim that respondent’s trial counsel had been ineffective. It 
strains credulity to suppose that six years and countless court-
houses after his trial, respondent suddenly determined that his 
trial attorney had been ineffective. Either he does not believe 
the claim himself or he had held the claim in reserve, an in-
surance policy of sorts, to spring on the federal judge of his 
choice if all else fails. This Court has disapproved of such 
tactics before:

“Thus, for example, if a prisoner deliberately withholds 
one of two grounds for federal collateral relief at the time 
of filing his first application, in the hope of being granted 
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two hearings rather than one or for some other such rea-
son, he may be deemed to have waived his right to a 
hearing on a second application presenting the withheld 
ground. . . . Nothing in the traditions of habeas corpus 
requires the federal courts to tolerate needless piecemeal 
litigation, or to entertain collateral proceedings whose 
only purpose is to vex, harass, or delay.” Sanders n . 
United States, 373 U. S. 1, 18 (1963).

See also Federal Habeas Corpus Rule 9 (b).
Moreover, respondent, for unexplained but obvious reasons, 

presented his original petition not to the United States District 
Court for the Northern District of Florida, the jurisdiction in 
which he is detained and which had twice denied him postcon-
viction relief, but to a Senior Circuit Judge residing several 
hundred miles away in Atlanta, Ga. Title 28 U. S. C. § 2242, 
designed to deter such forum shopping, requires that petitions 
for habeas corpus “addressed to the Supreme Court, a justice 
thereof or a circuit judge , . . shall state the reasons for not 
making application to the district court of the district in which 
the applicant is held.” Nowhere in respondent’s original 
petition is such an allegation made.

For the foregoing reasons, I am compelled to dissent from 
the Court’s denial of the State’s motion.

May  25, 1979*
Miscellaneous Order

No. A-1025. Spenkeli nk  v . Wainw right , Secretary , 
Department  of  Offe nder  Rehabi lit atio n  of  Florida , et  al . 
C. A. 5th Cir. Application for stay of execution, presented 
to Mr . Justice  Powell  and by him referred to the Court, 
denied. Mr . Justice  Brennan  and Mr . Just ice  Marshall  
would grant the stay. Mr . Justi ce  Blackmun  took no part 
in the consideration or decision of this application.

* [Rep o rt er ’s Not e : For dissenting opinion of Mr . Just ic e  Reh nq ui st  
in No. A-1020, Wainwright v. Spenkelink, see ante, p. 901.]
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May  29, 1979
Affirmed on Appeal

No. 78-1553. Beggans  v . Public  Funds  for  Public  
Schools  of  New  Jersey  et  al . ; and

No. 78-1556. Byrne , Governor  of  New  Jers ey , et  al . v . 
Public  Funds  for  Public  Schools  of  New  Jerse y  et  al . 
Affirmed on appeal from C. A. 3d Cir. The  Chief  Just ice , 
Mr . Justi ce  White , and Mr . Justice  Rehnquis t  would note 
probable jurisdiction and set case for oral argument. Re-
ported below: 590 F. 2d 514.

Appeals Dismissed
No. 78-1516. Wess el  v . Pennsylv ania  State  Board  of  

Law  Exami ners . Appeal from Sup. Ct. Pa. dismissed for 
want of substantial federal question.

No. 78-1523. Floyd  v . Texas . Appeal from Ct. Crim. 
App. Tex. dismissed for want of substantial federal question. 
Reported below: 575 S. W. 2d 21.

No. 78-1521. Epst ein  et  al . v . Adler , Bari sh , Daniels , 
Levin  & Creskoff . Appeal from Sup. Ct. Pa. dismissed for 
want of jurisdiction. Treating the papers whereon the appeal 
was taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 482 Pa. 416, 393 A. 2d 1175.

No. 78-6238. Jackson  v . Martin , Warden . Appeal from 
C. A. 6th Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for writ 
of certiorari, certiorari denied.

No. 78-6547. Stein  v . Andress  et  al . Appeal from Ct. 
Civ. App. Tex., 5th Sup. Jud. Dist., dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 570 S. W. 2d 9.
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No. 78-6405. Linden  v . Dial  Press  et  al . Appeal from 
C. A. 2d Cir. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 584 F. 2d 973.

No. 78-6474. Murray  v . New  Hamps hire  et  al . Appeal 
from C. A. 1st Cir. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied.

Certiorari Granted—Reversed and Remanded. (See No. 78- 
5944, ante, p. 95.)

Certiorari Granted—Vacated and Remanded. (See also No. 
78-1060, ante, p. 92.)

No. 78-1. Chrysl er  Corp . v . Gabriele . C. A. 6th Cir. 
Certiorari granted, judgment vacated, and case remanded for 
further consideration in light of Oscar Mayer de Co. v. Evans, 
441 U. S. 750 (1979). Reported below: 573 F. 2d 949.

No. 78-53. Whirl pool  Corp . v . Simp son . C. A. 6th Cir. 
Certiorari granted, judgment vacated, and case remanded for 
further consideration in light of Oscar Mayer de Co. v. Evans, 
441 U. S. 750 (1979). Reported below: 573 F. 2d 957.

No. 78-419. Jos. Schlitz  Brewi ng  Co . v . Smi th . C. A. 
3d Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Oscar Mayer de 
Co. v. Evans, 441 U. S. 750 (1979). Reported below: 584 
F. 2d 1231.

Miscellaneous Orders
No. D-169. In  re  Dis barme nt  of  Carnow . It is ordered 

that Donald S. Carnow, of Chicago, Ill., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. 82, Orig. New  Mexico  v . Texas . The Solicitor Gen-
eral is invited to file a brief in this case expressing the views 
of the United States.
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Certiorari Denied. (See also Nos. 78-1521, 78-6238, 78-6405, 
78-6474, and 78-6547, supra.)

No. 78-1139. North  Carolina  et  al . v . Unite d  Stat es . 
C. A. 4th Cir. Certiorari denied. Reported below: 587 F. 
2d 625.

No. 18-1231. Atlantic  Richfield  Co . v . Thibod aux , 
Administr atrix . C. A. 5th Cir. Certiorari denied. Re-
ported below: 580 F. 2d 841.

No. 78-1263. East  Carroll  Parish  Police  Jury  et  al . v . 
Marsh all . C. A. 5th Cir. Certiorari denied. Reported 
below: 582 F. 2d 927.

No. 78-1310. Epperson  v . Missour i. Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 571 S. W. 2d 260.

No. 78-1346. Cook  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 586 F. 2d 572.

No. 78-1348. Shear  v . Unite d  States ; and
No. 78-1388. La Morte  v . Unite d  Stat es . C. A. 2d Cir. 

Certiorari denied. Reported below: 598 F. 2d 610.

No. 78-1387. Munoz  et  al . v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 589 F. 2d 249.

No. 78-1403. Kirs hner  v . United  States  et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 603 F. 2d 234.

No. 78-1411. Del  Valle  et  al . v . Unite d  States  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 587 F. 
2d 699.

No. 78-1424. Shelton  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 588 F. 2d 1242.

No. 78-1452. National  Motor  Freight  Traffic  Assn ., 
Inc ., et  al . v . Inters tate  Commerce  Comm iss ion  et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 192 
U. S. App. D. C. 64, 590 F. 2d 1180.
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No. 78-1461. Safeguard  Co . et  al . v . Baldwin  et  al . 
Sup. Ct. Pa. Certiorari denied.

No. 78-1514. Chir olde  v . California . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 78-1515. Richards  v . County  of  Los  Angeles . Ct. 
App. Cal., 2d App. Dist. Certiorari denied.

No. 78-1519. Ramey  et  al . v . Harber , Sherif f , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 589 F. 
2d 753.

No. 78-1534. Mc Mahon  v . Kentucky  Bar  Assn . Sup. 
Ct. Ky. Certiorari denied. Reported below: 575 S. W. 2d 
453.

No. 78-1544. Duncan  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 46 N. Y. 2d 74, 385 N. E. 
2d 572.

No. 78-1559. Brooks  v . Washington  Terminal  Co . 
C. A. D. C. Cir. Certiorari denied. Reported below: 193 
U. S. App. D. C. 131, 593 F. 2d 1285.

No. 78-1612. Nelum s v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 589 F. 2d 236.

No. 78-1629. Pets as  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 592 F. 2d 525.

No. 78-1659. Hayes  v . Nation al  Trans por tati on  Safety  
Board  et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 191 U. S. App. D. C. 225, 590 F. 2d 356.

No. 78-5263. Richards on  v . United  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 577 F. 2d 447.

No. 78-6074. Plemons  v . Jones , Sherif f , et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 586 F. 2d 840.
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No. 78-6239. Williams  et  al . v . Leeke , Corrections  
Direc tor , et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 584 F. 2d 1336.

No. 78-6277. Matthews  v . Flori da . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 363 So. 2d 1066.

No. 78-6282. Whitehead  v . Unite d  State s . C. A. 5th 
Cir. Certiorari denied.

No. 78-6336. Figueroa  et  al . v . Unite d  State s . C. A. 
7th Cir. Certiorari denied. Reported below: 588 F. 2d 841.

No. 78-6351. Belle  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 593 F. 2d 487.

No. 78-6352. Bain  v . Calif ano , Secretary  of  Health , 
Education , and  Welf are . C. A. 3d Cir. Certiorari denied. 
Reported below: 588 F. 2d 819.

No. 78-6357. People s  v . Unite d  Stat es . Ct. App. D. C. 
Certiorari denied. Reported below: 395 A. 2d 41.

No. 78-6367. Carelli  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 595 F. 2d 1222.

No. 78-6380. Talbert  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 595 F. 2d 1226.

No. 78-6383. Power s v . United  States . Ct. Cl. Cer-
tiorari denied.

No. 78-6387. Fernandez  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 589 F. 2d 977.

No. 78-6420. Friedman  v . Avon  Products . C. A. 6th 
Cir. Certiorari denied. Reported below: 588 F. 2d 830.

No. 78-6483. Thomas  v . Stone , Correcti onal  Superin -
tendent . C. A. 9th Cir. Certiorari denied.
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No. 78-6456. Thacker  v . Ison , Fores try  Camp  Super -
intend ent ; and

No. 78-6502. Thacker  v . Bordenkirc her , Penit enti ary  
Superi ntende nt . C. A. 6th Cir. Certiorari denied. Re-
ported below: 590 F. 2d 640.

No. 78-6489. Sam  v . Blackburn , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 591 F. 2d 1342.

No. 78-6490. Maxey  et  al . v . Morris , Warden , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 591 F. 2d 
386.

No. 78-6491. Myers  v . Washi ngton . Sup. Ct. Wash. 
Certiorari denied. Reported below: 91 Wash. 2d 120, 587 P. 
2d 532.

No. 78-6497. Rineha rt  v . Durham  County  Board  of  
Educat ion  et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 590 F. 2d 330.

No. 78-6503. Locke tt  v . Direc tor , Depa rtme nt  of  Cor -
rec tions  of  Illinoi s . C. A. 7th Cir. Certiorari denied. Re-
ported below: 590 F. 2d 337.

No. 78-6504. Holse y  v . Inmate  Griev ance  Commiss ion . 
Ct. Sp. App. Md. Certiorari denied.

No. 78-6508. Denni s v . Maryland . Ct. Sp. App. Md. 
Certiorari denied.

No. 78-6515. Dalla s  v . Hilton , Warden , et  al . C. A. 3d 
Cir. Certiorari denied.

No. 78-6526. Dragon  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 270 Ind. , 383 N. E. 2d 
1046.

No. 78-6557. Dinke  v . Riggs  National  Bank  of  Wash -
ington , D. C. C. A. D. C. Cir. Certiorari denied. Re-
ported below: 193 U. S. App. D. C. 217, 593 F. 2d 1371.
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No. 78-6580. Marin off  v . Departm ent  of  Healt h , Edu -
cation , and  Welf are . C. A. 2d Cir. Certiorari denied. Re-
ported below: 595 F. 2d 1208.

No. 78-6585. Tiberio  v . Unit ed  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 595 F. 2d 1215.

No. 78-6607. Myers , aka  Coates  v . Unite d  States . 
C. A. 4th Cir. Certiorari denied. Reported below: 595 
F. 2d 1217.

No. 78-6608. Myers , aka  Coates  v . United  State s . 
C. A. 4th Cir. Certiorari denied. Reported below: 595 
F. 2d 1217.

No. 78-6613. Peery  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 594 F. 2d 860.

No. 78-6617. Barnes  v . United  States . Ct. App. D. C. 
Certiorari denied. Reported below: 395 A. 2d 404.

No. 78-6623. Walla ce  et  al . v . United  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 597 F. 2d 159.

No. 78-6634. Brow n  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 591 F. 2d 307.

No. 78-6636. Waugh  v . United  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 594 F. 2d 860.

No. 78-6643. Gould  v . Membe rs  of  the  New  Jers ey  
Divi sion  of  Water  Polic y  and  Suppl y  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 595 F. 2d 1212.

No. 78-1495. Riggs  v . Laurens  Distr ict  56 et  al . Sup. 
Ct. S. C. Certiorari denied. Mr . Justice  Marshall  would 
grant certiorari. Reported below: 271 S. C. 463, 248 S. E. 
2d 306.
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Affirmed on Appeal

No. 78-1396. Charbonnet  et  al . v . Braden  et  al . Af-
firmed on appeal from D. C. E. D. La. Mr . Justic e  Bren -
nan  would note probable jurisdiction and set case for oral 
argument.

Appeals Dismissed
No. 78-6486. Alexand er  v . Estelle , Corre ctio ns  Direc -

tor . Appeal from Ct. Crim. App. Tex. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 78-6646. Ahmad  v . Rodak , Clerk , Supreme  Court  
of  the  United  Stat es . Appeal from C. A. D. C. Cir. dis-
missed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, certio-
rari denied.

Certiorari Granted—Vacated and Remanded
No. 78-750. Kentucky  v . Branno n . Sup. Ct. Ky. Mo-

tion of respondent for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded for 
further consideration in light of Kentucky v. Whorton, 441 
U. S. 786 (1979).

No. 78-1084. Kentucky  v . Willi ams . Sup. Ct. Ky. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Kentucky v. Whorton, 441 
U. S. 786 (1979). Reported below: 572 S. W. 2d 162.

No. 78-1085. Kentucky  v . Avery . Sup. Ct. Ky. Mo-
tion of respondent for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded for 
further consideration in light of Kentucky v. Whorton, 441 
U. S. 786 (1979). Reported below: 572 S. W. 2d 162.
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No. 78-1493. Kentucky  v . Miller . Sup. Ct. Ky. Mo-
tion of respondent for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded for 
further consideration in light of Kentucky v. Whorton, 441 
U. S. 786 (1979).

No. 78-1643. Lombard , Sherif f  v . Marcer a  et  al . C. A. 
2d Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Bell v. Wolfish, 
441 U. S. 520 (1979). Mr . Justi ce  Marshall  dissents. 
Reported below: 595 F. 2d 1231.

Miscellaneous Orders
No. A-958. Will iams  et  al . v . Zbaraz  et  al . D. C. N. D. 

Ill. Application for stay, addressed to Mr . Justi ce  Rehn -
qui st  and referred to the Court, denied.

No. A-1012. La Magna  v . United  States . Application 
for writ of habeas corpus and for bail, presented to Mr . Jus -
tice  Marshall , and by him referred to the Court, denied.

No. 78-1453. United  States  et  al . v . Euge . C. A. 8th 
Cir. [Certiorari granted, 441 U. S. 942.] Motion for ap-
pointment of counsel granted, and it is ordered that James W. 
Erwin, Esquire, of St. Louis, Mo., be appointed to serve as 
counsel for respondent in this case provided he applies for ad-
mission to the Bar of this Court prior to the commencement 
of the next Term of Court.

No. 78-1538. Callahan  et  al . v . Kimball  et  al . C. A. 
9th Cir. The Solicitor General is invited to file a brief in this 
case expressing the views of the United States.

No. 78-1577. Sears , Roebuc k  & Co. v. County  of  Los  
Angeles  et  al . Ct. App. Cal., 2d App. Dist. The Solicitor 
General is invited to file a brief in this case expressing the 
views of the United States. Mr . Justice  Stewart  took no 
part in the consideration or decision of this order.
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No. 78-1545. Zipe s et  al . v . Trans  World  Airli nes , 
Inc .; and

No. 78-1549. Trans  World  Airl ine s , Inc . v . Zipe s  et  al . 
C. A. 7th Cir. Joint motions to defer consideration of peti-
tions for writs of certiorari granted. Mr . Justice  Steve ns  
took no part in the consideration or decision of these motions. 
Reported below: 582 F. 2d 1142.

No. 78-6407. Fagan  v . Romer o , Warden . Motion for 
leave to file petition for writ of habeas corpus denied.

Certiorari Granted
No. 78-1548. Calif ornia  Brew ers  Assn , et  al . v . Bryant  

et  al . C. A. 9th Cir. Certiorari granted. Mr . Justi ce  
Stevens  took no part in the consideration or decision of this 
petition. Reported below: 585 F. 2d 421.

No. 78-6020. Busic v. United  States ; and
No. 78-6029. La Rocca  v . United  Stat es . C. A. 3d Cir. 

Motions of petitioners for leave to proceed in forma pauperis 
and certiorari granted. Cases consolidated and a total of one 
and one-half hours allotted for oral argument. Reported be-
low: 587 F. 2d 577.

Certiorari Denied. (See also Nos. 78-6486 and 78-6646, 
supra.)

No. 78-1249. Boring  v . Missi ssip pi . Sup. Ct. Miss. 
Certiorari denied. Reported below: 365 So. 2d 960.

No. 78-1325. Tyler  v . Georgi a . Ct. App. Ga. Certiorari 
denied. Reported below: 147 Ga. App. 394, 249 S. E. 2d 109.

No. 78-1372. Arambas ich  v . United  State s . C. A. 7th 
Cir. Certiorari denied. Reported below: 588 F. 2d 839.

No. 78-1383. Wede lst edt  v . United  State s . C. A. 8th 
Cir. Certiorari denied. Reported below: 589 F. 2d 339.
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No. 78-1412. James  v . Unite d  States ;
No. 78-6369. Smith  v . United  State s ; and
No. 78-6431. Whitm ore  v . Unite d State s . C. A. 5th

Cir. Certiorari denied. Reported below: 590 F. 2d 575.

No. 78-1414. Robeson  v . Nation al  Labor  Relati ons
Board . C. A. 9th Cir. Certiorari denied.

No. 78-1420. Grumm an  Aerosp ace  Corp . v . Unite d
Stat es . Ct. Cl. Certiorari denied. Reported below: 218 
Ct. Cl. 441, 587 F. 2d 498.

No. 78-1444. De Carlo  v . New  Jers ey . Super. Ct. N. J. 
Certiorari denied. Reported below: 162 N. J. Super. 174, 392 
A. 2d 615.

No. 78-1463. Arnone  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 595 F. 2d 1225.

No. 78-1465. Sahara -Tahoe  Corp . v . Nation al  Labor  
Relations  Board  et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 581 F. 2d 767.

No. 78-1467. Midta une  v . United  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 589 F. 2d 370.

No. 78-1474. Fiel ds  et  al . v . United  State s ;
No. 78-1480. Davis  v . Unite d  States ; and
No. 78-1483. Friedman  v . United  State s . C. A. 2d Cir. 

Certiorari denied. Reported below: 592 F. 2d 638.

No. 78-1477. Formi ca  Corp . v . Lefkow itz  et  al . C. C. 
P. A. Certiorari denied. Reported below: 590 F. 2d 915.

No. 78-1484. Ruby  Co . et  al . v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 588 F. 2d 697.

No. 78-1491. United  Telecommuni cations , Inc ., for -
merl y  Unit ed  Utiliti es , Inc . v . Commis sioner  of  Inter -
nal  Revenue . C. A. 10th Cir. Certiorari denied. Reported 
below: 589 F. 2d 1383.
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No. 78-1502. Solving  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 591 F. 2d 1337.

No. 78-1537. Forman  v . Wolff  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 590 F. 2d 283.

No. 78-1542. Automobile  Club  of  Michi gan  et  al . v . 
Bell  et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 601 F. 2d 587.

No. 78-1554. Bell  v . New  Jerse y  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 591 F. 2d 1334.

No. 78-1560. Avedisian  v . Hubbard  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 588 F. 2d 1347.

No. 78-1564. Beaumont  v . Michig an  Departm ent  of  
Labor  et  al . Ct. App. Mich. Certiorari denied.

No. 78-1566. Long ’s Hauli ng  Co ., Inc . v . Huge  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 590 F. 2d 
457.

No. 78-1575. Libe rta ria n  Party  of  Illi nois  v . Board  of  
Electi on  Commis si oners  of  Chicago  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 591 F. 2d 22.

No. 78-1582. Harris  v . Inahara  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 587 F. 2d 451.

No. 78-1591. Paulins ki  et  al . v . Isaac  et  al . Sup. Ct. 
Pa. Certiorari denied. Reported below: 483 Pa. 467, 397 
A. 2d 760.

No. 78-1600. Wells  v . Pione er  Wear , Inc . C. A. 10th 
Cir. Certiorari denied.

No. 78-1601. Manufacturers  Systems , Inc . v . ADM In -
dustrie s , Inc ., et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 590 F. 2d 338.
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No. 78-1603. Goss v. Revlon , Inc ., et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 591 F. 2d 1330.

No. 78-1613. Air  Transport  Lodg e 1894, Internatio nal  
Assoc iati on  of  Machini sts  & Aerosp ace  Worke rs , AFL- 
CIO, et  al . v. Turner . C. A. 2d Cir. Certiorari denied. 
Reported below: 590 F. 2d 409.

No. 78-1649. Fleener  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied.

No. 78-1660. U. S. Labor  Party  v . Whit man . Ct. Sp. 
App. Md. Certiorari denied.

No. 78-1666. Cresp o  et  al . v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 592 F. 2d 1219.

No. 78-1675. Lujan  et  al . v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 589 F. 2d 436.

No. 78-1678. Bomher  v . Unite d  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 591 F. 2d 1337.

No. 78-1712. Rose  v . Carter , Presi dent  of  the  Unit ed  
States , et  al . C. A. D. C. Cir. Certiorari denied.

No. 78-6237. Philli ps  v . Louisi ana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 365 So. 2d 1304.

No. 78-6264. Rehbein  v . Illi nois . Sup. Ct. Ill. Certio-
rari denied. Reported below: 74 Ill. 2d 435, 386 N. E. 2d 39.

No. 78-6322. Hill  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 589 F. 2d 1344.

No. 78-6329. Kirkha m  v . Overberg , Correcti onal  Super -
intendent . C. A. 6th Cir. Certiorari denied. Reported be-
low: 590 F. 2d 335.

No. 78-6345. Harbolt  v . Hanberry , Warden , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 590 F. 2d 
332.
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No. 78-6362. Quinones  v . United  State s . C. A. 2d Cir. 
Certiorari denied.

No. 78-6368. Steinkoetter  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 595 F. 2d 1226.

No. 78-6384. De Fillip o  v . Unite d  States ; and
No. 78-6411. De Filli po  v . United  State s . C. A. 2d Cir. 

Certiorari denied. Reported below: 590 F. 2d 1228.

No. 78-6391. Valenz uela -Lopez  v . United  States . C. A. 
9th Cir. Certiorari denied.

No. 78-6397. Oroz co  et  al . v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 590 F. 2d 789.

No. 78-6517. Joine r  v . Wyrick , Warden , et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 591 F. 2d 65.

No. 78-6527. Tubbs  v . Blackbur n , Warden . C. A. 5th 
Cir. Certiorari denied.

No. 78-6528. Hoski nson  v . Engle  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 595 F. 2d 1223.

No. 78-6530. Chase  v . Redman , Correction al  Super -
inte nden t . C. A. 3d Cir. Certiorari denied. Reported be-
low: 591 F. 2d 1334.

No. 78-6538. William s v . Smith , Correc tional  Super -
inte ndent . C. A. 2d Cir. Certiorari denied. Reported be-
low: 591 F. 2d 169.

No. 78-6540. Johnson  v . Califor nia . Ct. App. Cal., 5th 
App. Dist. Certiorari denied.

No. 78-6541. Reece  v . California . Sup. Ct. Cal. Cer-
tiorari denied.

No. 78-6542. Welc h v . Falke , Montgomery  County  
Pros ecut ing  Attor ney . C. A. 6th Cir. Certiorari denied. 
Reported below: 594 F. 2d 865.
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No. 78-6545. Kelso  v . Nevada . Sup. Ct. Nev. Certio-
rari denied. Reported below: 95 Nev. 37, 588 P. 2d 1035.

No. 78-6556. Boothe  v . Greate r  New  York  Savings  
Bank . C. A. 2d Cir. Certiorari denied. Reported below: 
595 F. 2d 1208.

No. 78-6630. With  Horn  v . Unit ed  State s ; and
No. 78-6631. Wounded  Knee  v . United  States . C. A. 

8th Cir. Certiorari denied. Reported below: 596 F. 2d 790.

No. 78-6640. Mc Mahon  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 592 F. 2d 871.

No. 78-6648. Cook  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 592 F. 2d 877.

No. 78-6658. Moree  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 595 F. 2d 1226.

No. 78-1379. Tahoe  Nugget , Inc ., dba  Jim Kell ey ’s  
Tahoe  Nugget , et  al . v . National  Labor  Relatio ns  Board . 
C. A. 9th Cir. Certiorari denied. Mr . Justi ce  White  
would grant certiorari. Reported below: 584 F. 2d 293.

No. 78^-1529. Hunt  et  al . v . Commodity  Futur es  Trad -
ing  Commi ssi on . C. A. 7th Cir. Certiorari denied. Mr . 
Justi ce  Blackmun  and Mr . Justi ce  Powell  would grant 
certiorari. Reported below: 591 F. 2d 1234.

No. 78-1558. Iowa  Beef  Processors , Inc ., et  al . v . Haw -
kins  et  al . C. A. 8th Cir. Certiorari denied. Mr . Justi ce  
Stevens  took no part in the consideration or decision of this 
petition. Reported below: 596 F. 2d 254.

No. 78-1650. Internatio nal  Ass ocia tion  of  Machini sts  
& Aerosp ace  Worke rs , AFI^CIO, Silverga te  Dis trict  Lodge  
50 v. Anderson . C. A. 9th Cir. Certiorari denied. Mr . 
Justi ce  Brennan  and Mr . Justi ce  White  would grant cer-
tiorari. Reported below: 589 F. 2d 397.
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No. 78-6067. Goulden  v . Oliver  et  al . C. A. 5th Cir. 
Certiorari denied.

Mr . Justice  Blackmun , with whom Mr . Just ice  Bren -
nan  joins, dissenting.

Petitioner Dudley Dee Goulden asserts that he is an 
Orthodox Jew, and that the Alabama prison authorities have 
forced him to shave and cut his hair, which is contrary to his 
religious beliefs. He filed this suit under 42 U. S. C. § 1983 
alleging that the prison’s grooming regulations violated his 
rights under the First and Fourteenth Amendments. The 
District Court dismissed his complaint, reasoning that the 
prison regulations promoted cleanliness and personal identi-
fication and that those valid objectives outweighed any reli-
gious freedom petitioner was entitled to enjoy under the Con-
stitution. By a single-judge order and without opinion, the 
United States Court of Appeals for the Fifth Circuit denied 
petitioner’s pro se application for leave to appeal in forma 
pauperis. To support these rulings, respondents rely on 
Brooks v. Wainwright, 428 F. 2d 652 (CA5 1970), which up-
held the dismissal of a somewhat similar complaint.1 See also 
Brown v. Wainwright, 419 F. 2d 1376 (CA5 1970).

In Cruz n . Beto, 405 U. S. 319 (1972), this Court held that 
a complaint that challenged restrictions on an inmate’s prac-
tice of Buddhism stated a claim upon which relief could be 
granted. Ruling that “reasonable opportunities must be af-
forded to all prisoners to exercise the religious freedom guar-
anteed by the First and Fourteenth Amendments without fear 
of penalty,” id., at 322 n. 2, the Court remanded the case for a 
hearing on the merits. See also Cooper v. Pate, 378 U. S. 546 
(1964).

’-The District Court cited three decisions involving personal lifestyle 
claims. HUI n . Estelle, 537 F. 2d 214 (CA5 1976); Rinehart n . Brewer, 
491 F. 2d 705 (CA8 1974); Daugherty n . Reagan, 446 F. 2d 75 (CA9 
1971). None of these, however, dealt with religious rights under the Free 
Exercise Clause. Hill did discuss Brooks.
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Whatever validity the Fifth Circuit’s Brooks rule may once 
have had, it has been severely undercut by Cruz and the sub-
sequent cases that have reaffirmed the principle that prison 
regulations are subject to constitutional scrutiny. See Jones 
v. North Carolina Prisoners’ Union, 433 U. S. 119 (1977); 
Bounds v. Smith, 430 U. S. 817 (1977); Procunier v. Martinez, 
416 U. S. 396 (1974). Citing Cruz and Martinez, the Second 
Circuit has rejected Brooks and held that a prisoner challeng-
ing prison grooming regulations on free exercise grounds is 
entitled to a hearing on the reasonableness of the prison’s 
regulations. Burgin v. Henderson, 536 F. 2d 501, 504, and 
n. 8 (1976). Accord: Jihaad v. Carlson, 410 F. Supp. 1132, 
1134 (ED Mich. 1976); Wright v. Raines, 1 Kan. App. 2d 
494, 500-501, 571 P. 2d 26, 31-32 (1977), cert, denied, 435 
U. S. 933 (1978). Similarly, the Eighth Circuit has rejected 
the contention that such regulations are valid as a matter of 
law, and has affirmed a decision finding violative of the Free 
Exercise Clause an Iowa rule that prevented an American 
Indian prisoner from wearing long braided hair. Teterud n . 
Bums, 522 F. 2d 357, 362 (1975) (rejecting language in 
Proffitt v. Ciccone, 506 F. 2d 1020 (CA8 1974)). Other 
courts have upheld similar free exercise claims. See Wright 
n . Raines, 457 F. Supp. 1082 (Kan. 1978); Moskowitz v. Wil-
kinson, 432 F. Supp. 947 (Conn. 1977) (Orthodox Jew); Mon-
roe v. Bombard, 422 F. Supp. 211, 217-218 (SDNY 1976); 
Maguire v. Wilkinson, 405 F. Supp. 637 (Conn. 1975).

While a decision based on evidentiary proof may well result 
in a finding that petitioner’s religious beliefs are not sincere,2 
or that the State’s interests are sufficient to justify the restric-
tion imposed on petitioner’s professed religious practice, I am 

2 Respondents, citing two suits in which other allegations made by peti-
tioner proved untrue, contend that the District Court could have dismissed 
the complaint as an abuse of process. Respondents, however, do not chal-
lenge the facts as stated by petitioner, and do not contend that the ques-
tion presented has been previously litigated. The District Court’s opinion 
rejects petitioner’s claim on the merits and does not question his good faith.
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not yet prepared to say that there is no set of facts that would 
entitle him to relief. I would permit petitioner to proceed in 
forma pauperis, grant the petition, vacate the order of the 
Court of Appeals, and remand the case with instructions 
to allow petitioner an adjudication on the merits of his 
complaint.

No. 78-6187. Muniz  v . Texas . Ct. Crim. App. Tex; and
No. 78-6500. Waye  v . Virgini a . Sup. Ct. Va. Certio-

rari denied. Reported below: No. 78-6187, 573 S. W. 2d 792; 
No. 78-6500, 219 Va. 683, 251 S. E. 2d 202.

Mr . Justi ce  Brennan  and Mr . Justice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg n . Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

No. 78-6549. Gully  et  al . v . Kunzma n , Judge , et  al . 
C. A. 6th Cir. Certiorari denied. Mr . Justi ce  Brennan  and 
Mr . Justi ce  Marshall  would grant certiorari. Reported be-
low: 592 F. 2d 283.

Rehearing Denied
No. 78-1284. Bub  Davis  Packing  Co ., Inc . v . Unite d  

States , 441 U. S. 931;
No. 78-1367. Cook  v . Musking um  Waters hed  Conse rv -

ancy  Distr ict , 441 U. S. 924; and
No. 78-6472. DiSilves tro  v . Veteran s ’ Administrat ion , 

441 U. S. 936. Petitions for rehearing denied.

No. 78-6206. Mundy  v . Director , Depa rtme nt  of  Cor -
rections , Tazewell , Virginia , 441 U. S. 910. Petition for 
rehearing denied. Mr . Just ice  Powell  took no part in the 
consideration or decision of this petition.
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No. 78-5950. Haywo od  v . Illi nois , 440 U. S. 948. Mo-
tion for leave to file petition for rehearing denied.

June  5, 1979
Dismissal Under Rule 60

No. 78-874. Roth  et  al . v . Bank  of  the  Common -
wealth . C. A. 6th Cir. [Certiorari granted, 440 U. S. 944.] 
Writ of certiorari dismissed under this Court’s Rule 60. Re-
ported below: 583 F. 2d 527.

June  11, 1979
Appeals Dismissed

No. 78-1482. Meyers  v . Chilcote . Appeal from Ct. App. 
Ohio, Hamilton County, dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 78-1590. Jones  v . Commi ttee  of  Legal  Ethics  of  
the  West  Virgini a  State  Bar . Appeal from Sup. Ct. App. 
W. Va. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied.

No. 78-6553. Lupe rt  v . Coll ege  of  Law  of  Syracuse  
Unive rsit y . Appeal from Ct. App. N. Y. dismissed for want 
of jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 78-6581. Cross  v . Church , County  Clerk -Recorder  
of  San  Mateo  County , et  al . Appeal from Sup. Ct. Cal. 
dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied.

Certiorari Granted—Vacated and Remanded
No. 77-6855. Hardwic k  v . Rees e . C. A. 5th Cir. Motion 

of petitioner for leave to proceed in forma pauperis and cer-
tiorari granted. Judgment vacated and case remanded for 
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further consideration in light of Greenholtz v. Nebraska Penal 
Inmates, ante, p. 1. Reported below: 573 F. 2d 83.

No. 78-950. Mis sour i Board  of  Probati on  and  Parole  
et  al . v. William s  et  al . C. A. 8th Cir. Motion of respond-
ent Williams for leave to proceed in forma pauperis and cer-
tiorari granted. Judgment vacated and case remanded for 
further consideration in light of Greenholtz n . Nebraska Penal 
Inmates, ante, p. 1. Reported below: 585 F. 2d 922.

No. 78-1282. Will iams  et  al . v . Phillip s . Sup. Ct. 
Okla. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of Greenholtz v. 
Nebraska Penal Inmates, ante, p. 1. Reported below: 583 P. 
2d 488.

No. 78-1533. Connecticut  Board  of  Pardons  et  al . v . 
Dums chat  et  al . C. A. 2d Cir. Motion of respondents for 
leave to proceed in forma pauperis and certiorari granted. 
Judgment vacated and case remanded for further considera-
tion in light of Greenholtz v. Nebraska Penal Inmates, ante, 
p. 1. Reported below: 593 F. 2d 165.

No. 78-5419. Van  Curen  v . Jago , Correcti onal  Superin -
tendent . C. A. 6th Cir. Motion of petitioner for leave to 
proceed in forma pauperis and certiorari granted. Judgment 
vacated and case remanded for further consideration in light 
of Greenholtz n . Nebraska Penal Inmates, ante, p. 1. Re-
ported below: 578 F. 2d 1382.

No. 78-5551. Smith  v . Woodard  et  al . C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Greenholtz N. Nebraska 
Penal Inmates, ante, p. 1. Reported below: 584 F. 2d 978.
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Miscellaneous Orders
No. A-1042. Rega  v . Curios , Correction  Commissi oner . 

C. A. 2d Cir. Application for stay of execution of sentence, 
presented to Mr . Justi ce  Marshall , and by him referred to 
the Court, denied. Mr . Just ice  Brennan  and Mr . Justice  
Marshall  would grant the application.

No. D-158. In  re  Disb arment  of  Herman . Disbarment 
entered. [For earlier order herein, see 440 U. S. 933.]

No. 78-432. Unite d Stee lwo rker s of  America , AFL- 
CIO-CLC v. Weber  et  al . ;

No. 78-435. Kais er  Aluminu m & Chemic al  Corp . v . 
Weber  et  al .; and

No. 78-436. Unite d  State s  et  al . v . Weber  et  al . C. A. 
5th Cir. [Certiorari granted, 439 U. S. 1045.] Motion of 
Rudy Gorden et al. for leave to intervene and for an order 
vacating the judgment below and remanding cases for a new 
trial with intervenors as party defendants, denied. Mr . Jus -
tice  Powell  and Mr . Justice  Stevens  took no part in the 
consideration or decision of this motion.

No. 78-1143. Vance , Secretary  of  State  v . Terrazas . 
C. A. 7th Cir. [Probable jurisdiction noted, 440 U. S. 970.] 
Motion of the Solicitor General to dispense with printing ap-
pendix granted.

No. 78-1202. Chiarell a  v . United  State s . C. A. 2d Cir. 
[Certiorari granted, 441 U. S. 942.] Motion of petitioner to 
dispense with printing appendix granted.

No. 78-1604. Central  Machinery  Co . v . Arizona  State  
Tax  Commis sion . Sup. Ct. Ariz. The Solicitor General is 
invited to file a brief in this case expressing the views of the 
United States.

No. 78-6604. Raitpo rt  v . Clerk  of  the  Suprem e  Court  
of  the  United  States . Motion for leave to file petition for 
writ of mandamus denied.
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No. 78-1611. Reich el  v . Suprem e  Court  of  Calif ornia  
et  al . Motion for leave to file petition for writ of mandamus 
and/or prohibition denied.

No. 78-6609. Franks  v . Delaw are . Motion for leave to 
file petition for writ of mandamus and/or petition for writ 
of certiorari denied.

Probable Jurisdiction Noted
No. 78-1369. Committe e for  Publi c Educat ion  and  

Religious  Liberty  et  al . v . Regan , Compt rol ler  of  New  
York , et  al . Appeal from D. C. S. D. N. Y. Probable 
jurisdiction noted. Reported below: 461 F. Supp. 1123.

No. 78-1588. Vance  et  al . v . Univers al  Amus eme nt  Co ., 
Inc ., et  al . Appeal from C. A. 5th Cir. Probable jurisdic-
tion noted. Reported below: 587 F. 2d 159.

Certiorari Granted
No. 78-1472. Costle , Administ rator , Environmental  

Protection  Agenc y v . Pacif ic  Legal  Foundati on  et  al . 
C. A. 9th Cir. Certiorari granted. Reported below: 586 F. 
2d 650.

No. 78-1522. Andrus , Secreta ry  of  the  Interior  v . 
Utah . C. A. 10th Cir. Certiorari granted. Reported below: 
586 F. 2d 756.

Certiorari Denied. (See also Nos. 78-1482, 78-1590, 78-6553, 
and 78-6581, supra.)

No. 78-910. Occidental  of  Umm  Al  Qaywayn , Inc . v . 
Cities  Servi ce  Oil  Co. et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 577 F. 2d 1196.

No. 78-1328. Beech  Aircraft  Corp . v . Braband  et  al . 
Sup. Ct. Ill. Certiorari denied. Reported below: 72 Ill. 2d 
548, 382 N. E. 2d 252.
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No. 78-1334. Weiss  v . Patrick  et  al . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 588 F. 2d 818.

No. 78-1338. Coleman -Ameri can  Cos ., Inc . v . Unite d  
Stat es . C. A. 8th Cir. Certiorari denied. Reported below: 
594 F. 2d 869.

No. 78-1344. Vriner  v . Illinoi s . Sup. Ct. Ill. Certiorari 
denied. Reported below: 74 Ill. 2d 329, 385 N. E. 2d 671.

No. 78-1357. Basci ano  v . Herkime r , Executiv e Direc -
tor , New  York  City  Emplo yees  Reti reme nt  System , et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 605 F. 
2d 605.

No. 78-1366. Costel lo  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 587 F. 2d 424.

No. 78-1428. Butle r , Dist rict  Attorney  of  Bexar  
County , et  al . v . Dexter . C. A. 5th Cir. Certiorari denied. 
Reported below: 587 F. 2d 176.

No. 78-1435. Local  336, Internati onal  Brotherhood  of  
Electri cal  Worke rs , AFL-CIO v. GTE-Automa tic  Electric  
Co. C. A. 7th Cir. Certiorari denied. Reported below: 588 
F. 2d 839.

No. 78-1440. Rose  et  al . v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 590 F. 2d 232.

No. 78-1479. Peop les  v . Judicial  Stand ards  Comm iss ion  
of  North  Carolina . Sup. Ct. N. C. Certiorari denied. Re-
ported below: 296 N. C. 109, 250 S. E. 2d 890.

No. 78-1492. Guttman , t /a  Liber ty  Nursi ng  Cente r  v . 
National  Labor  Relati ons  Board  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 591 F. 2d 1335.

No. 78-1500. Citi corp  v . Board  of  Governors  of  the  
Federal  Reser ve  Syste m . C. A. 2d Cir. Certiorari denied. 
Reported below: 589 F. 2d 1182.



930 OCTOBER TERM, 1978

June 11, 1979 442 U.S.

No. 78-1541. Howell  v . Gates  et  al . Ct. App. Colo. 
Certiorari denied.

No. 78-1576. Texas  State  Optical  Co . et  al . v . Royal  
Internatio nal  Optical  Co ., dba  Texas  Optical . Ct. App. 
N. M. Certiorari denied. Reported below: 92 N. M. 237, 
586 P. 2d 318.

No. 78-1579. Charter  et  al . v . Ohio . Ct. App. Ohio, 
Highland County. Certiorari denied.

No. 78-1580. Brooks  et  al . v . Anker  et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 595 F. 2d 1208.

No. 78-1587. Leves on  v . Florida . Dist. Ct. App. Fla., 
3d Dist. Certiorari denied. Reported below: 361 So. 2d 764.

No. 78-1589. Tom  Benso n  Chevway  Rental  & Leas ing , 
Inc . v. Alle n  et  ux . Ct. Civ. App. Tex., 8th Sup. Jud. Dist. 
Certiorari denied. Reported below: 571 S. W. 2d 346.

No. 78-1598. Clark , County  Executiv e , et  al . v . 
O’Brien , Judge , et  al . Sup. Ct. N. J. Certiorari denied.

No. 78-1599. Simp son  et  al . v . Missi ssip pi . Sup. Ct. 
Miss. Certiorari denied. Reported below: 366 So. 2d 1085.

No. 78-1605. Jacobs on  et  al . v . Rose , Dis trict  Attor -
ney  of  Washoe  County , Nevada , et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 592 F. 2d 515.

No. 78-1615. Grayhill , Inc . v . AMF Inc . et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 591 F. 2d 1335.

No. 78-1683. O’Hair  et  al . v . Blumenthal , Secretar y  
of  the  Treas ury , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 588 F. 2d 1144.

No. 78-1728. Soto  et  al . v . Unite d  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 591 F. 2d 1091.
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No. 78-6236. Edwards  v . Illinois . Sup. Ct. Ill. Cer-
tiorari denied. Reported below: 74 Ill. 2d 1, 383 N. E. 2d 
944.

No. 78-6286. Stow e v . Devoy , U. S. Mars hal . C. A. 
2d Cir. Certiorari denied. Reported below: 588 F. 2d 336.

No. 78-6287. Lundy  v . Warde n , El  Reno  Federal  Cor -
rec tio nal  Instit ution , et  al . C. A. 5th Cir. Certiorari 
denied.

No. 78-6294. Jacks on  v . Unite d  Stat es . Ct. App. D. C. 
Certiorari denied.

No. 78-6335. Fleming  v . Unite d  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 594 F. 2d 598.

No. 78-6337. Brenneman  v . Arkans as . Sup. Ct. Ark. 
Certiorari denied. Reported below: 264 Ark. 460, 573 S. W. 
2d 47.

No. 78-6422. Seward  v . Unite d  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 594 F. 2d 855.

No. 78-6428. Miner  v . Calif ano , Secreta ry  of  Health , 
Education , and  Welf are . C. A. 2d Cir. Certiorari denied. 
Reported below: 582 F. 2d 1271.

No. 78-6437. Powers  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied.

No. 78-6447. Breest  v . New  Hamp shi re . Sup. Ct. N. H. 
Certiorari denied. Reported below: 118 N. H. 416, 387 A. 
2d 643.

No. 78-6450. Lyman  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 592 F. 2d 496.

No. 78-6466. Grant  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 591 F. 2d 1337.
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No. 78-6496. Smith  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 594 F. 2d 855.

No. 78-6524. Green  v . United  Stat es  et  al . C. A. 5th 
Cir. Certiorari denied.

No. 78-6548. Johnson  v . Meacham , Warden . Sup. Ct. 
Wyo. Certiorari denied. Reported below: 592 P. 2d 285.

No. 78-6551. Wells  v . North  Dakota . Sup. Ct. N. D. 
Certiorari denied. Reported below: 276 N. W. 2d 679.

No. 78-6555. Sandov al  v . Utah . Sup. Ct. Utah. Cer-
tiorari denied. Reported below: 590 P. 2d 346.

No. 78-6564. Baker  v . Este lle , Corrections  Director . 
Ct. Crim. App. Tex. Certiorari denied.

No. 78-6566. Fernandez  v . Washingt on . Ct. App. 
Wash. Certiorari denied.

No. 78-6571. Najera  v . Californi a . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 78-6575. Smith  v . Virgini a . Sup. Ct. Va. Certio-
rari denied.

No. 78-6576. Watki ns  v . Massachus ett s . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 377 Mass. 385, 
385 N. E. 2d 1387.

No. 78-6586. Harrell  v . Huff , Assis tant  Hosp ital  Ad -
min ist rator , et  al . C. A. 10th Cir. Certiorari denied.

No. 78-6600. Kantors ki  et  al . v . Commi ssi oner  of  Cor -
pora tion s and  Taxation  of  Massac husetts  et  al . C. A. 
1st Cir. Certiorari denied. Reported below: 595 F. 2d 1206.

No. 78-6618. Cook  v . Hanbe rry , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 596 F. 2d 658.

No. 78-6622. William s v . Tenness ee . Sup. Ct. Tenn. 
Certiorari denied. Reported below: 575 S. W. 2d 948.



ORDERS 933

442 U.S. June 11, 1979

No. 78-6625. Ho Yin  Wong  v . Bell , Attorney  General , 
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
591 F. 2d 100.

No. 78-6628. Silv ers  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 601 F. 2d 593.

No. 78-6632. Homel  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 595 F. 2d 1230.

No. 78-6642. Rodriguez  v . Secretary  of  Health , Educa -
tion , and  Welf are . C. A. 1st Cir. Certiorari denied. Re-
ported below: 595 F. 2d 1206.

No. 78-6667. Sulli van  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 595 F. 2d 7.

No. 78-6672. Killebrew  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 594 F. 2d 1103.

No. 78-6673. Farris  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 591 F. 2d 101.

No. 78-6674. Cox v. United  State s . C. A. 9th Cir.
Certiorari denied. Reported below: 594 F. 2d 243.

No. 78-6675. Apostol  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 601 F. 2d 595.

No. 78-6682. Nolen  v . Brown , Secretar y  of  Defens e . 
C. A. 5th Cir. Certiorari denied. Reported below: 592 F. 
2d 1189.

No. 78-6698. Fortes  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 598 F. 2d 610.

No. 78-6705. Holland  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 595 F. 2d 1226.

No. 78-6707. Ramos -Chacon  v . United  State s . C. A. 
9th Cir. Certiorari denied. Reported below: 597 F. 2d 1389.
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No. 78-1390. Illinois  Centra l  Gulf  Railroad  Co . v . 
Claiborne  et  al . C. A. 5th Cir. Motion of Chamber of 
Commerce of the United States for leave to file a brief as 
amicus curiae granted. Certiorari denied. Reported below: 
583 F. 2d 143.

No. 78-1583. Alls tat e  Insurance  Co . v . Kelley , Attor -
ney  Genera l  of  Michi gan , et  al . Sup. Ct. Mich. Motion 
of National Association of Independent Insurers et al. for 
leave to file a brief as amici curiae granted. Certiorari denied. 
Reported below: 402 Mich. 554, 267 N. W. 2d 72.

No. 78-1610. Unit ed  Air  Lines , Inc . v . Mc Donald . 
C. A. 7th Cir. Certiorari denied. Mr . Just ice  Stevens  took 
no part in the consideration or decision of this petition. Re-
ported below: 587 F. 2d 357.

No. 78-1618. Southern  Railway  Co . et  al . v . Yawn  
et  al . C. A. 5th Cir. Certiorari denied. Mr . Just ice  
Powell  took no part in the consideration or decision of this 
petition. Reported below: 591 F. 2d 312.

No. 78-6375. Ferguson  v . Texas . Ct. Crim. App. Tex.;
No. 78-6462. Redd  v . Georgia . Sup. Ct. Ga.; and
No. 78-6561. Young  v . Zant , Warden . Sup. Ct. Ga. 

Certiorari denied. Reported below: No. 78-6375, 573 S. W. 
2d 516; No. 78-6462, 242 Ga. 876, 252 S. E. 2d 383; No. 78- 
6561, 242 Ga. 559, 250 S. E. 2d 404.

Mr. Justi ce  Brennan  and Mr . Justice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg n . Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.



ORDERS 935

442 U. S. June 11, 18, 1979

Rehearing Denied
No. 78-707. Atkins  v . Louisi ana , 441 U. S. 927;
No. 78-1385. Lebow itz  v . Florida , 441 U. S. 932;
No. 78-1473. Packa rd  v . City  of  Vall ejo , 441 U. S. 933;
No. 78-6316. Gibs on  v . Louisi ana , 441 U. S. 926; and
No. 78-6425. Gordo n  v . United  States , 441 U. S. 936.

Petitions for rehearing denied.

No. 78-1236. Arnold  et  ux . v . Johns on  et  al ., 440 U. S. 
981; and

No. 78-6082. Thornton  v . Unite d States , 440 U. S. 
983. Motions for leave to file petitions for rehearing denied. 
Mr . Justice  Powell  took no part in the consideration or 
decision of these motions.

June  18, 1979
Appeals Dismissed

No. 78-1527. Luna  v . Secretary  of  Health , Education , 
and  Welf are . Appeal from C. A. 1st Cir. dismissed for want 
of substantial federal question. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, cer-
tiorari denied. Reported below: 588 F. 2d 817.

No. 78-6409. Bello  v . Texas . Appeal from Ct. Crim. 
App. Tex. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 78-1546. Montana  Contractors ’ Assn , et  al . v . 
Kreps , Secreta ry  of  Comm erce , et  al . Appeal from D. C. 
Mont, dismissed for want of jurisdiction. Reported below: 
460 F. Supp. 1174.

No. 78-1626. Rosenb aum  v . Rosenbaum . Appeal from 
App. Ct. Ill., 1st Dist., dismissed for want of substantial fed-
eral question. Reported below: 65 Ill. App. 3d 228, 382 N. E. 
2d 270.
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No. 78-1684. Fahey , dba  Cast le  Rest  Nursi ng  Home  v . 
Hynes , Deputy  Attor ney  General  of  New  York . Appeal 
from App. Div., Sup. Ct. N. Y., 4th Jud. Dept., dismissed for 
want of substantial federal question. Reported below: 63 
App. Div. 2d 1119, 406 N. Y. S. 2d 712.

Vacated and Remanded on Appeal
No. 78-931. Babb itt , Governor  of  Arizona , et  al . v . 

United  Farm  Worker s National  Union  et  al . Appeal 
from D. C. Ariz. Judgment vacated and case remanded for 
further consideration in light of Babbitt v. Farm Workers, 
ante, p. 289. Reported below: 449 F. Supp. 449.

Certiorari Granted—Vacated and Remanded
No. 78-5693. Ross v. Byrd  et  al . C. A. 4th Cir. Motion 

of petitioner for leave to proceed in forma pauperis and certio-
rari granted. Judgment vacated and case remanded for fur-
ther consideration in light of Greenholtz v. Nebraska Penal 
Inmates, ante, p. 1. Mr . Justi ce  Stewart , Mr . Just ice  
Blackmun , Mr . Justice  Rehnquist , and Mr . Justi ce  
Stevens  dissent. Reported below: 586 F. 2d 838.

No. 78-6095. Grif fi th  v . Arizona . Sup. Ct. Ariz. Mo-
tion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded for 
further consideration in light of Greenholtz v. Nebraska Penal 
Inmates, ante, p. 1. Mr . Just ice  Stew art , Mr . Justice  
Blackmun , Mr . Justi ce  Rehnqu ist , and Mr . Justi ce  
Stevens  dissent.

No. 78-6232. White  v . Arizona . Sup. Ct. Ariz. Motion 
of petitioner for leave to proceed in forma pauperis and cer-
tiorari granted. Judgment vacated and case remanded for 
further consideration in light of Greenholtz v. Nebraska Penal 
Inmates, ante, p. 1. Mr . Justic e Stew art , Mr . Justi ce  
Blackmun , Mr . Justi ce  Rehnqui st , and Mr. Justice  
Stevens  dissent.



ORDERS 937

442 U. S. June 18, 1979

Miscellaneous Orders
No. A-1026. Univers ity  of  Tennes se e et  al . v . Geier  

et  al . ; and
No. A-1051. Tennes se e  Higher  Education  Comm iss ion  

v. Geier  et  al . C. A. 6th Cir. Applications for stay, pre-
sented to Mr . Justice  Stewart , and by him referred to the 
Court, denied. Mr . Justice  Marshall  took no part in the 
consideration or decision of these applications.

No. A-1067. Henry  et  al . v . Mis si ss ippi . D. C. D. C. 
Application for stay, or in the alternative for advancement of 
appeal, presented to The  Chief  Just ice , and by him referred 
to the Court, denied.

No. D-166. In  re  Disbarment  of  Kaufman . Disbar-
ment entered. [For earlier order herein, see 441 U. S. 920.]

No. 27, Grig. Ohio  v . Kentucky . Exceptions to Report 
of Special Master set for oral argument in due course. [For 
earlier order herein, see, e. g., 439 U. S. 1123.]

No. 67, Orig. Idaho  ex  rel . Evans , Governor  of  Idaho , 
et  al . v. Oregon  et  al . Exceptions to Report of Special 
Master set for oral argument in due course. [For earlier order 
herein, see, e. g., 440 U. S. 943.]

No. 83, Orig. Maryla nd  et  al . v . Louisi ana . Motion for 
leave to file bill of complaint granted and defendant shall have 
60 days to answer.

No. 84, Orig. United  Stat es  v . Alaska . Motion for leave 
to file bill of complaint granted and defendant shall have 60 
days to answer.

No. 77-1724. Burks  et  al . v . Laske r  et  al ., 441 U. S. 471. 
Motion of respondents to be relieved of costs denied. Mr . 
Justi ce  Rehnquis t  took no part in the consideration or deci-
sion of this motion.
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No. 78-253. Estes  et  al . v . Metr opoliti an  Branches  of  
the  Dallas  NAACP et  al . ;

No. 78-282. Curry  et  al . v . Metro pol itan  Branches  of  
the  Dallas  NAACP et  al . ; and

No. 78-283. Brinegar  et  al . v . Metrop olita n  Branche s  
of  the  Dallas  NAACP et  al . C. A. 5th Cir. [Certiorari 
granted, 440 U. S. 906.] Motion of Dallas Alliance et al. for 
leave to file a brief as amici curiae granted. Motion of peti-
tioners Brinegar et al. for additional time for oral argument 
granted, and 15 additional minutes allotted for that purpose. 
Respondents also allotted 15 additional minutes for oral argu-
ment. Mr . Justi ce  Marsh all  took no part in the considera-
tion or decision of these motions.

No. 78-630. Washington  et  al . v . Confeder ated  Tribes  
of  the  Colville  Indian  Res erva tion  et  al . ; and Washing -
ton  v. United  States  et  al . D. C. E. D. Wash. [Probable 
jurisdiction postponed, 440 U. S. 905.] Motion of the So-
licitor General for additional time for oral argument granted, 
and 15 additional minutes allotted to the appellees. Ap-
pellants also allotted 15 additional minutes for oral argument.

No. 78-857. Nation al  Labor  Relations  Board  v . Yeshiva  
Univers ity ; and

No. 78-997. Yeshiva  Univers ity  Facul ty  Assn . v . 
Yeshiva  Unive rsit y . C. A. 2d Cir. [Certiorari granted, 440 
U. S. 906.] Motion of the Solicitor General for divided argu-
ment granted.

No. 78-911. Industrial  Union  Depa rtme nt , AFL-CIO 
v. American  Petro leum  Ins titu te  et  al .; and

No. 78-1036. Marshall , Secreta ry  of  Labor  v . Amer -
ican  Petro leum  Institute  et  al . C. A. 5th Cir. [Certio-
rari granted, 440 U. S. 906.] Motion of the Solicitor General 
for additional time for oral argument granted, and 15 addi-
tional minutes allotted to petitioners. Respondents also al-
lotted 15 additional minutes for oral argument.
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No. 78-952. Rush  et  al . v . Savchuk . Sup. Ct. Minn. 
[Probable jurisdiction noted, 440 U. S. 905.] Motion of New 
York State Trial Lawyers Assn, for leave to file a brief as 
amicus curiae denied.

No. 78-1183. Carbon  Fuel  Co . v . Unite d  Mine  Worker s  
of  America  et  al . C. A. 4th Cir. [Certiorari granted, 440 
U. S. 957.] Motions of Chamber of Commerce of the United 
States, Washington Legal Foundation, and Bituminous Coal 
Operators’ Association, Inc., for leave to file briefs as amici 
curiae granted.

No. 78-1418. Bloomer  v . Liberty  Mutual  Insur ance  Co . 
C. A. 2d Cir. [Certiorari granted, 441 U. S. 942.] Motion 
of petitioner to dispense with printing appendix granted.

No. 78-1653. North  Carolina  Wildlif e  Res ources  Com -
mis sion  et  al . v. Eastern  Band  of  Cherok ee  India ns . 
C. A. 4th Cir. The Solicitor General is invited to file a brief 
in this case expressing the views of the United States.

No. 78-5705. Trammel  v . Unit ed  Stat es . C. A. 10th 
Cir. [Certiorari granted, 440 U. S. 934.] Motion of Mich-
igan Bar Association Standing Committee on Civil Procedure 
for leave to file a brief as amicus curiae granted.

No. 78-6386. Rumme l  v . Estelle , Correcti ons  Direc -
tor . C. A. 5th Cir. [Certiorari granted, 441 U. S. 960.] 
Motion for appointment of counsel granted, and it is ordered 
that Scott J. Atlas, Esquire, of Houston, Tex., be appointed 
to serve as counsel for petitioner in this case.

No. 78-6748. Frie d  v . Warden , New  York  State  Correc -
tional  Facilit y  at  Elmi ra , et  al . Motion for leave to file 
petition for writ of habeas corpus denied.

Certiorari Granted
No. 78-1595. Lewis  v . United  Stat es . C. A. 4th Cir. 

Certiorari granted. Reported below: 591 F. 2d 978.
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No. 78-1651. Seatra in Shipb uilding  Corp , et  al . v . 
Shell  Oil  Co . et  al . C. A. D. C. Cir. Certiorari granted. 
Reported below: 194 U. S. App. D. C. 7, 595 F. 2d 814.

No. 78-1756. United  States  v . Mitchel l  et  al . Ct. Cl. 
Certiorari granted. Reported below: 219 Ct. Cl. 95, 591 F. 
2d 1300.

No. 78-1261. Carlson , Director , Federal  Bureau  of  
Prisons , et  al . v . Green , Admini strat rix . C. A. 7th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 581 F. 2d 669.

No. 78-1487. Ford  Motor  Credit  Co . et  al . v . Milhollin  
et  al . C. A. 9th Cir. Motion of respondents for leave to 
proceed in forma pauperis and certiorari granted. The Solici-
tor General is invited to file a brief in this case expressing the 
views of the United States. Reported below: 588 F. 2d 753.

No. 78-1557. Nachman  Corp . v . Pens ion  Benefit  Guar -
anty  Corpor ation  et  al . C. A. 7th Cir. Certiorari granted 
limited to Question 2 presented by the petition. Reported 
below: 592 F. 2d 947.

Certiorari Denied. (See also Nos. 78-1527 and 78-6409, 
supra.)

No. 78-1303. Chisnell  v . Chis nell . Ct. App. Mich. 
Certiorari denied. Reported below: 82 Mich. App. 699, 267 
N. W. 2d 155.

No. 78-1397. Mallery  v . Blackburn , Warden . Sup. Ct. 
La. Certiorari denied. Reported below: 364 So. 2d 1283.

No. 78-1457. Richards on  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 588 F. 2d 1353.

No. 78-1486. Mitchell  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 588 F. 2d 481.

No. 78-1505. Giacalone  v . Unit ed  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 587 F. 2d 5.
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No. 78-1524. Jackso n  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 588 F. 2d 1046.

No. 78-1535. Browa rd  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 594 F. 2d 345.

No. 78-1536. Hart  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 585 F. 2d 1280.

No. 78-1550. Thomas  v . Kentucky . Ct. App. Ky. Cer-
tiorari denied.

No. 78-1552. Cohran  v. United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 591 F. 2d 1342.

No. 78-1555. Muniz  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied.

No. 78-1578. Loseg o  et  al . v . Guerns ey  County  Board  
of  Educat ion  et  al . Ct. App. Ohio, Guernsey County. Cer-
tiorari denied.

No. 78-1592. Sharon  et  ux . v . Commiss ioner  of  Inter -
nal  Revenu e . C. A. 9th Cir. Certiorari denied. Reported 
below: 591’F. 2d 1273.

No. 78-1593. Hinchman  v . Colo rad o . Sup. Ct. Colo. 
Certiorari denied. Reported below: 196 Colo. 526, 589 P. 2d 
917.

No. 78-1619. Mosher  v . Saalfeld  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 589 F. 2d 438.

No. 78-1621. Vesco  v . Internati onal  Control s Corp . 
C. A. 2d Cir. Certiorari denied. Reported below: 593 F. 2d 
166.

No. 78-1622. Highsaw  v . India na . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 269 Ind. 458, 381 N. E. 2d 
470.
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No. 78-1630. Consoli dated  Rail  Corp . v . Illino is  et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 589 F. 2d 
1327.

No. 78-1635. Tivia n  Laborat orie s , Inc . v . United  Stat es . 
C. A. 1st Cir. Certiorari denied. Reported below: 589 F. 
2d 49.

No. 78-1636. Goichman  v . Disci plin ary  Board  of  the  
Supreme  Court  of  Pennsylvania . Sup. Ct. Pa. Certiorari 
denied.

No. 78-1640. Bell  & Howell  Co . v . Nation al  Labor  
Relati ons  Board  et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 194 U. S. App. D. C. 217, 598 F. 2d 136.

No. 78-1645. Davis  et  al ., Trustees  v . Pima  County , 
Arizona , et  al . Ct. App. Ariz. Certiorari denied. Reported 
below: 121 Ariz. 343, 590 P. 2d 459.

No. 78-1655. Insurance  Company  of  North  America  v . 
Farmer ’s Home  Mutual  Insur ance  Co . Ct. App. Wash. 
Certiorari denied. Reported below: 20 Wash. App. 815, 
583 P. 2d 644.

No. 78-1657. Pennsy lvani a  Human  Relati ons  Commi s -
sion  v. Pitt sburgh  Press  Co . Sup. Ct. Pa. Certiorari 
denied. Reported below: 483 Pa. 314, 396 A. 2d 1187.

No. 78-1664. Allus tiar te  et  ux . v . Peters  et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 594 F. 2d 242.

No. 78-1680. Washi ngton  v . Norton  Manuf acturin g  
Co . C. A. 5th Cir. Certiorari denied. Reported below: 588 
F. 2d 441.

No. 78-1703. Freedson  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 595 F. 2d 1229.
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No. 78-1704. Calif ornia  Insp ection  Rating  Bureau  v . 
National  Labor  Relati ons  Board . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 591 F. 2d 56.

No. 78-1713. Alsto n  v . Alle gheny -Ludlum  Steel  Corp ., 
a  Divis ion  of  Alleghe ny -Ludlum  Indus tri es , Inc . C. A. 
3d Cir. Certiorari denied. Reported below: 594 F. 2d 854.

No. 78-1718. Poe  v . Kuyk  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 591 F. 2d 1336.

No. 78-1723. State s Stea ms hip  Co . et  al . v . Zirp oli , 
U. S. Distr ict  Judge  (R. J. Reynolds  Tobacco  Co . et  al ., 
Real  Parties  in  Interest ). C. A. 9th Cir. Certiorari 
denied.

No. 78-1735. Fabst eel  Compa ny  of  Louis iana  v . Na -
tional  Labor  Relations  Board . C. A. 5th Cir. Certiorari 
denied. Reported below: 587 F. 2d 689.

No. 78-1736. Migely  v . United  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 596 F. 2d 511.

No. 78-1750. Tuss el  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 595 F. 2d 1215.

No. 78-1762. Gonzalez -Perez  v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Reported below: 426 F. 2d 1283.

No. 78-1763. Mc Breart y  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied.

No. 78-1772. United  Artis ts  Corp . v . United  Stat es . 
C. A. 2d Cir. Certiorari denied. Reported below: 603 F. 2d 
216.

No. 78-5996. Anzaldua  v . Califo rnia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 78-6396. Farmer  v . Unite d  States  Parole  Commis -
sion . C. A. 4th Cir. Certiorari denied. Reported below: 
588 F. 2d 54.
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No. 78-6432. Roby  v . Unit ed  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 592 F. 2d 406.

No. 78-6459. Gaines  v . Unit ed  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 594 F. 2d 541.

No. 78-6468. Haner  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 594 F. 2d 243.

No. 78-6469. Clark  v . United  Stat es . Ct. App. D. C. 
Certiorari denied. Reported below: 394 A. 2d 1.

No. 78-6480. Snell  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 592 F. 2d 1083.

No. 78-6482. Agee  v . United  Stat es . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 597 F. 2d 350.

No. 78-6488. Del Piano  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 593 F. 2d 539.

No. 78-6495. Stine  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 594 F. 2d 242.

No. 78-6505. Noles  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 594 F. 2d 865.

No. 78-6516. Darby  et  al . v . Internati onal  Brother -
hood  of  Elec tri cal  Worke rs , Local  Union  No . 1547, et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 587 F. 
2d 1379.

No. 78-6521. Siggers  v. Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 78-6532. Colon  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 594 F. 2d 867.

No. 78-6589. Burs on  v . Engle , Correcti onal  Super in -
tendent . C. A. 6th Cir. Certiorari denied. Reported 
below: 595 F. 2d 1222.
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No. 78-6591. Trice  v . Missour i. Ct. App. Mo., St. Louis 
Dist. Certiorari denied. Reported below: 575 S. W. 2d 739.

No. 78-6594. Matti ngly  v . Wainwri ght , Secretary , De -
part ment  of  Off ender  Rehabilit ation  of  Florida , et  al . 
C. A. 5th Cir. Certiorari denied.

No. 78-6599. Parris  v . Wyrick , Warden . C. A. 8th Cir. 
Certiorari denied.

No. 78-6602. Helle r  v . Consoli dated  Rail  Corp . C. A. 
3d Cir. Certiorari denied. Reported below: 594 F. 2d 854.

No. 78-6606. Tonem an  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied.

No. 78-6610. Wilson  v . Henders on , Correction al  Su -
peri ntendent . C. A. 2d Cir. Certiorari denied. Reported 
below: 584 F. 2d 1185.

No. 78-6616. Alexander  v . Illi nois . App. Ct. Ill., 1st 
Dist. Certiorari denied. Reported below: 65 Ill. App. 3d 
559, 382 N. E. 2d 519.

No. 78-6619. Wiener  v . Californi a . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 78-6666. Collins  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 594 F. 2d 854.

No. 78-6690. Brown  v . United  State s . Ct. App. D. C. 
Certiorari denied.

No. 78-6708. Walter s v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 591 F. 2d 1195.

No. 78-6713. Wood  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 78-6715. Kriz  v . United  Stat es . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 586 F. 2d 1178.
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No. 78-6720. Will iams  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 596 F. 2d 44.

No. 78-6724. Reeve s v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 594 F. 2d 536.

No. 78-6725. Risco v. United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 595 F. 2d 1215.

No. 78-6726. Howa rd  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 78-6734. Dolliole  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 597 F. 2d 102.

No. 78-6746. Lew is  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 78-6747. Davis  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 592 F. 2d 1325.

No. 78-25. Brokenleg  v . Butts  et  ux . Ct. Civ. App. 
Tex., 8th Sup. Jud. Dist. Motions of Rosebud Sioux Tribe, 
American Academy of Child Psychiatry, and National Indian 
Youth Council, Inc., et al., for leave to file briefs as amici 
curiae granted. Certiorari denied. Reported below: 559 
S. W. 2d 853.

No. 78-685. Aberdeen  & Rockfi sh  Railroad  Co . et  al . v . 
Unite d  State s  et  al . C. A. D. C. Cir. Motions of PPG In-
dustries, Fort Howard Paper Co., and Allied Chemical Corp, 
et al. for leave to intervene denied. Certiorari denied. Mr . 
Justi ce  Powell  took no part in the consideration or decision 
of these motions and this petition.

No. 78-1399. Chicago -Midw est  Meat  Assn . v . City  of  
Evanston  et  al . C. A. 7th Cir. Certiorari denied. Mr . 
Justi ce  Brennan  and Mr . Just ice  White  would grant cer-
tiorari. Reported below: 589 F. 2d 278.
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No. 78-1454. Tragese r  v . Libbie  Rehabilit ation  Center , 
Inc ., t /a  Libbie  Convales cent  Home . C. A. 4th Cir. Cer-
tiorari denied. Mr . Justice  Stew art  and Mr . Justi ce  
Marshall  would grant certiorari. Reported below: 590 F. 
2d 87.

No. 78-1470. Lopez  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Mr . Justi ce  White  and Mr . Justice  
Marsh all  would grant certiorari. Reported below: 588 F. 
2d 450.

No. 78-1688. City  Council  of  the  City  of  Philadelphia  
et  al . v. Resid ent  Advisor y  Board  of  Philade lph ia  et  al . 
C. A. 3d Cir. Motion of respondent Nellie Reynolds for leave 
to proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 595 F. 2d 1211.

No. 78-6699. Goodwin  v . Hopp er , Warden . Sup. Ct. Ga. 
Certiorari denied. Reported below: 243 Ga. 193, 253 S. E. 
2d 156.

Mr . Justice  Brennan  and Mr . Justice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentence in this case.

Rehearing Denied
No. 78-385. Volpe  et  al . v . United  Stat es , 441 U. S. 930;
No. 78-1179. Grant  et  al . v . United  States , 441 U. S. 

931;
No. 78-1222. Western  Communications , Inc . v . Fed -

eral  Communicati ons  Commis sion  et  al ., 441 U. S. 931; 
and

No. 78-1437. Gottesm an  et  al . v . General  Motors  
Corp , et  al ., 441 U. S. 932. Petitions for rehearing denied.
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No. 78-6204. Clayton  v . United  Stat es , 441 U. S. 962;
No. 78-6318. Aponte  v . Secretar y  of  Healt h , Educa -

tion , and  Welfare , 441 U. S. 934; and
No. 78-6416. Harri son  v . Illino is  et  al ., 441 U. S. 949.

Petitions for rehearing denied.
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