
AMENDMENTS TO
FEDERAL RULES OF APPELLATE PROCEDURE

The following amendments to the Federal Rules of Appellate Procedure 
were prescribed by the Supreme Court of the United States on April 30, 
1979, pursuant to 18 U. S. C. § 3772 and 28 U. S. C. §§ 2072 and 2075, 
and were reported to Congress by The  Chi ef  Just ice  on the same date. 
For the letter of transmittal, see post, p. 970. The Judicial Conference 
Reports referred to in that letter are not reproduced herein.

Note that under 28 U. S. C. §§ 2072 and 2075, such amendments do 
not take effect until so reported to Congress and until the expiration of 
90 days thereafter. Moreover, Congress may defer the effective date to 
a later date or until approved by Act of Congress, or may modify such 
amendments.

For earlier publication of the Federal Rules of Appellate Procedure and 
the amendments thereto, see 389 U. S. 1063, 398 U. S. 971, 401 U. S. 
1029, and 406 U. S. 1005.

969



LETTER OF TRANSMITTAL

Suprem e Court  of  the  United  State s  
WASHINGTON, D. C.

Apri l  30, 1979
To the Senate and House of Representatives of the United 

States of America in Congress Assembled:
By direction of the Supreme Court of the United States, I 

have the honor to submit to the Congress amendments to 
the Federal Rules of Appellate Procedure prescribed pursuant 
to Section 3772 of Title 18, United States Code, and Sections 
2072 and 2075 of Title 28, United States Code;

Amendments to the Federal Rules of Criminal Procedure 
prescribed pursuant to Sections 3771 and 3772 of Title 18, 
United States Code;

Amendments to the Rules Governing Proceedings in the 
United States District Courts under Sections 2254 and 2255 
of Title 28, United States Code; and

An amendment to the Federal Rules of Evidence prescribed 
pursuant to Section 2076 of Title 28, United States Code.

Accompanying these rules are excerpts from the Reports of 
the Judicial Conference of the United States containing the 
Advisory Committee notes which were submitted to the Court 
for its consideration pursuant to Section 331 of Title 28, 
United States Code.

Respectfully,
(Signed) Warren  E. Burger  
Chief Justice of the United States
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SUPREME COURT OF THE UNITED STATES

MONDAY, APRIL 30, 1979

Ordered :
1. That the Federal Rules of Appellate Procedure be, and 

they hereby are, amended by including therein amendments 
to Rules 1 (a), 3 (c), (d) and (e), 4 (a), 5 (d), 6 (d), 7, 
10 (b), 11 (a), (b), (c) and (d), 12, 13 (a), 24 (b), 27 (b), 
28 (g) and (j), 34 (a) and (b), 35 (b) and (c), 39 (c) and (d), 
and 40 as hereinafter set forth:

[See infra, pp. 973-984.]
2. That the foregoing amendments to the Federal Rules of 

Appellate Procedure shall take effect on August 1, 1979, and 
shall govern all appellate proceedings thereafter commenced 
and, insofar as just and practicable, all proceedings then 
pending.

3. That The  Chief  Just ice  be, and he hereby is, author-
ized to transmit to the Congress the foregoing amendments to 
the Federal Rules of Appellate Procedure in accordance with 
the provisions of Section 3772 of Title 18, United States Code, 
and Sections 2072 and 2075 of Title 28, United States Code.
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AMENDMENTS TO FEDERAL RULES OF 
APPELLATE PROCEDURE

Rule 1. Scope of rules.
(a) Scope of rules.—These rules govern procedure in ap-

peals to United States courts of appeals from the United 
States district courts and the United States Tax Court; in 
proceedings in the courts of appeals for review or enforcement 
of orders of administrative agencies, boards, commissions and 
officers of the United States; and in applications for writs or 
other relief which a court of appeals or a judge thereof is 
competent to give. When these rules provide for the making 
of a motion or application in the district court, the procedure 
for making such motion or application shall be in accordance 
with the practice of the district court.

Rule 3. Appeal as of right—how taken.

(c) Content of the notice of appeal.—The notice of appeal 
shall specify the party or parties taking the appeal; shall 
designate the judgment, order or part thereof appealed from; 
and shall name the court to which the appeal is taken. Form 
1 in the Appendix of Forms is a suggested form of a notice of 
appeal. An appeal shall not be dismissed for informality of 
form or title of the notice of appeal.

(d) Service of the notice of appeal.—The clerk of the 
district court shall serve notice of the filing of a notice of 
appeal by mailing a copy thereof to counsel of record of each 
party other than the appellant, or, if a party is not represented 
by counsel, to the party at his last known address; and the 
clerk shall transmit forthwith a copy of the notice of appeal 
and of the docket entries to the clerk of the court of appeals 
named in the notice. When an appeal is taken by a defend-
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974 RULES OF APPELLATE PROCEDURE

ant in a criminal case, the clerk shall also serve a copy of the 
notice of appeal upon him, either by personal service or by 
mail addressed to him. The clerk shall note on each copy 
served the date on which the notice of appeal was filed. 
Failure of the clerk to serve notice shall not affect the validity 
of the appeal. Service shall be sufficient notwithstanding the 
death of a party or his counsel. The clerk shall note in the 
docket the names of the parties to whom he mails copies, with 
the date of mailing.

(e) Payment of fees.—Upon the filing of any separate or 
joint notice of appeal from the district court, the appellant 
shall pay to the clerk of the district court such fees as are 
established by statute, and also the docket fee prescribed by 
the Judicial Conference of the United States, the latter to be 
received by the clerk of the district court on behalf of the 
court of appeals.

Rule 4- Appeal as of right—when taken.
(a) Appeals in civil cases.
(1) In a civil case in which an appeal is permitted by law 

as of right from a district court to a court of appeals the 
notice of appeal required by Rule 3 shall be filed with the 
clerk of the district court within 30 days after the date of entry 
of the judgment or order appealed from; but if the United 
States or an officer or agency thereof is a party, the notice of 
appeal may be filed by any party within 60 days after such 
entry. If a notice of appeal is mistakenly filed in the court 
of appeals, the clerk of the court of appeals shall note thereon 
the date on which it was received and transmit it to the clerk 
of the district court and it shall be deemed filed in the district 
court on the date so noted.

(2) Except as provided in (a) (4) of this Rule 4, a notice of 
appeal filed after the announcement of a decision or order but 
before the entry of the judgment or order shall be treated as 
filed after such entry and on the day thereof.

(3) If a timely notice of appeal is filed by a party, any 
other party may file a notice of appeal within 14 days after 
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the date on which the first notice of appeal was filed, or within 
the time otherwise prescribed by this Rule 4 (a), whichever 
period last expires.

(4) If a timely motion under the Federal Rules of Civil 
Procedure is filed in the district court by any party: (i) for 
judgment under Rule 50 (b); (ii) under Rule 52 (b) to amend 
or make additional findings of fact, whether or not an altera-
tion of the judgment would be required if the motion is 
granted; (iii) under Rule 59 to alter or amend the judgment; 
or (iv) under Rule 59 for a new trial, the time for appeal for 
all parties shall run from the entry of the order denying a new 
trial or granting or denying any other such motion. A notice 
of appeal filed before the disposition of any of the above 
motions shall have no effect. A new notice of appeal must be 
filed within the prescribed time measured from the entry of 
the order disposing of the motion as provided above. No 
additional fees shall be required for such filing.

(5) The district court, upon a showing of excusable neglect 
or good cause, may extend the time for filing a notice of appeal 
upon motion filed not later than 30 days after the expiration 
of the time prescribed by this Rule 4 (a). Any such motion 
which is filed before expiration of the prescribed time may be 
ex parte unless the court otherwise requires. Notice of any 
such motion which is filed after expiration of the prescribed 
time shall be given to the other parties in accordance with 
local rules. No such extension shall exceed 30 days past such 
prescribed time or 10 days from the date of entry of the order 
granting the motion, whichever occurs later.

(6) A judgment or order is entered within the meaning of 
this Rule 4 (a) when it is entered in compliance with Rules 58 
and 79 (a) of the Federal Rules of Civil Procedure.

Rule 5. Appeals by permission under 28 U. S. C. § 1292 (6).

(d) Grant of permission; cost bond; filing of record.— 
Within 10 days after the entry of an order granting permission 
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to appeal the appellant shall (1) pay to the clerk of the dis-
trict court the fees established by statute and the docket fee 
prescribed by the Judicial Conference of the United States 
and (2) file a bond for costs if required pursuant to Rule 7. 
The clerk of the district court shall notify the clerk of the 
court of appeals of the payment of the fees. Upon receipt of 
such notice the clerk of the court of appeals shall enter the 
appeal upon the docket. The record shall be transmitted and 
filed in accordance with Rules 11 and 12 (b). A notice of 
appeal need not be filed.

Rule 6. Appeals by allowance in bankruptcy proceedings.

(d) Allowance of the appeal; fees; cost bond; filing of 
record.—Within 10 days after the entry of an order granting 
permission to appeal the appellant shall (1) pay to the clerk 
of the district court the fees established by statute and the 
docket fee prescribed by the Judicial Conference of the United 
States and (2) file a bond for costs if required pursuant to 
Rule 7. The clerk of the district court shall notify the clerk 
of the court of appeals of the payment of the fees. Upon 
receipt of such notice the clerk of the court of appeals shall 
enter the appeal upon the docket. The record shall be trans-
mitted and filed in accordance with Rules 11 and 12 (b). A 
notice of appeal need not be filed.

Rule 7. Bond for costs on appeal in civil cases.
The district court may require an appellant to file a bond or 

provide other security in such form and amount as it finds 
necessary to ensure payment of costs on appeal in a civil case. 
The provisions of Rule 8 (b) apply to a surety upon a bond 
given pursuant to this rule.

Rule 10. The record on appeal.

(b) The transcript of proceedings; duty of appellant to 
order; notice to appellee if partial transcript is ordered.

(1) Within 10 days after filing the notice of appeal the 
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appellant shall order from the reporter a transcript of such 
parts of the proceedings not already on file as he deems 
necessary, subject to local rules of the courts of appeals. The 
order shall be in writing and within the same period a copy 
shall be filed with the clerk of the district court. If funding 
is to come from the United States under the Criminal Justice 
Act, the order shall so state. If no such parts of the proceed-
ings are to be ordered, within the same period the appellant 
shall file a certificate to that effect.

(2) If the appellant intends to urge on appeal that a finding 
or conclusion is unsupported by the evidence or is contrary to 
the evidence, he shall include in the record a transcript of all 
evidence relevant to such finding or conclusion.

(3) Unless the entire transcript is to be included, the 
appellant shall, within the 10 days time provided in (b)(1) of 
this Rule 10, file a statement of the issues he intends to 
present on the appeal and shall serve on the appellee a copy 
of the order or certificate and of the statement. If the 
appellee deems a transcript of other parts of the proceedings 
to be necessary, he shall, within 10 days after the service of 
the order or certificate and the statement of the appellant, file 
and serve on the appellant a designation of additional parts 
to be^ included. Unless within 10 days after service of such 
designation the appellant has ordered such parts, and has so 
notified the appellee, the appellee may within the following 10 
days either order the parts or move in the district court for an 
order requiring the appellant to do so.

(4) At the time of ordering, a party must make satisfactory 
arrangements with the reporter for payment of the cost of the 
transcript.

Rule 11. Transmission of the record.
(a) Duty of appellant.—After filing the notice of appeal 

the appellant, or in the event that more than one appeal is 
taken, each appellant, shall comply with the provisions of 
Rule 10 (b) and shall take any other action necessary to 
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enable the clerk to assemble and transmit the record. A 
single record shall be transmitted.

(b) Duty of reporter to prepare and file transcript; notice 
to court of appeals; duty of clerk to transmit the record.— 
Upon receipt of an order for a transcript, the reporter shall 
acknowledge at the foot of the order the fact that he has 
received it and the date on which he expects to have the 
transcript completed and shall transmit the order, so endorsed, 
to the clerk of the court of appeals. If the transcript cannot 
be completed within 30 days of receipt of the order the 
reporter shall request an extension of time from the clerk of 
the court of appeals and the action of the clerk of the court of 
appeals shall be entered on the docket and the parties notified. 
In the event of the failure of the reporter to file the transcript 
within the time allowed, the clerk of the court of appeals shall 
notify the district judge and take such other steps as may be 
directed by the court of appeals. Upon completion of the 
transcript the reporter shall file it with the clerk of the district 
court and shall notify the clerk of the court of appeals that 
he has done so.

When the record is complete for purposes of the appeal, the 
clerk of the district court shall transmit it forthwith to the 
clerk of the court of appeals. The clerk of the district court 
shall number the documents comprising the record and shall 
transmit with the record a list of documents correspondingly 
numbered and identified with reasonable definiteness. Docu-
ments of unusual bulk or weight, physical exhibits other than 
documents, and such other parts of the record as the court of 
appeals may designate by local rule, shall not be transmitted 
by the clerk unless he is directed to do so by a party or by the 
clerk of the court of appeals. A party must make advance 
arrangements with the clerks for the transportation and re-
ceipt of exhibits of unusual bulk or weight.

(c) Temporary retention of record in district court for use 
in preparing appellate papers.—Notwithstanding the provi-
sions of (a) and (b) of this Rule 11, the parties may stipulate, 
or the district court on motion of any party may order, that 
the clerk of the district court shall temporarily retain the
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record for use by the parties in preparing appellate papers. 
In that event the clerk of the district court shall certify to the 
clerk of the court of appeals that the record, including the 
transcript or parts thereof designated for inclusion and all 
necessary exhibits, is complete for purposes of the appeal. 
Upon receipt of the brief of the appellee, or at such earlier 
time as the parties may agree or the court may order, the 
appellant shall request the clerk of the district court to trans-
mit the record.

(d) [Extension of time for transmission of the record; 
reduction of time.] [Abrogated]

Rule 12. Docketing the appeal; filing of the record.
(a) Docketing the appeal.—Upon receipt of the copy of the 

notice of appeal and of the docket entries, transmitted by the 
clerk of the district court pursuant to Rule 3 (d), the clerk of 
the court of appeals shall thereupon enter the appeal upon 
the docket. An appeal shall be docketed under the title given 
to the action in the district court, with the appellant identified 
as such, but if such title does not contain the name of the 
appellant, his name, identified as appellant, shall be added to 
the title.

(b) Filing the record, partial record, or certificate.—Upon 
receipt of the record transmitted pursuant to Rule 11 (b), or 
the partial record transmitted pursuant to Rule 11 (e), (f), or 
(g), or the clerk’s certificate under Rule 11 (c), the clerk of 
the court of appeals shall file it and shall immediately give 
notice to all parties of the date on which it was filed.

(c) [Dismissal for failure of appellant to cause timely 
transmission or to docket appeal.] [Abrogated]

Title  III. Revi ew  of  Deci sions  of  the  
United  States  Tax  Court

Rule 13. Review of decisions of the Tax Court.
(a) How obtained; time for filing notice of appeal.—Review 

of a decision of the United States Tax Court shall be obtained 
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by filing a notice of appeal with the clerk of the Tax Court 
within 90 days after the decision of the Tax Court is entered. 
If a timely notice of appeal is filed by one party, any other 
party may take an appeal by filing a notice of appeal within 
120 days after the decision of the Tax Court is entered.

The running of the time for appeal is terminated as to all 
parties by a timely motion to vacate or revise a decision made 
pursuant to the Rules of Practice of the Tax Court. The full 
time for appeal commences to run and is to be computed from 
the entry of an order disposing of such motion, or from the 
entry of decision, whichever is later.

Rule 24-. Proceedings in forma pauperis.

(b) Leave to proceed on appeal or review in forma pauperis 
in administrative agency proceedings.—A party to a proceed-
ing before an administrative agency, board, commission or 
officer (including, for the purpose of this rule, the United 
States Tax Court) who desires to proceed on appeal or review 
in a court of appeals in forma pauperis, when such appeal or 
review may be had directly in a court of appeals, shall file in 
the court of appeals a motion for leave so to proceed, together 
with the affidavit prescribed by the first paragraph of (a) of 
this Rule 24.

Rule 27. Motions.

(b) Determination of motions for procedural orders.—Not-
withstanding the provisions of (a) of this Rule 27 as to 
motions generally, motions for procedural orders, including 
any motion under Rule 26 (b), may be acted upon at any 
time, without awaiting a response thereto, and pursuant to 
rule or order of the court, motions for specified types of pro-
cedural orders may be disposed of by the clerk. Any party 
adversely affected by such action may by application to the 
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court request consideration, vacation or modification of such 
action.

Rule 28. Briefs.

(g) Length of briefs.—Except by permission of the court, 
or as specified by local rule of the court of appeals, principal 
briefs shall not exceed 50 pages, and reply briefs shall not 
exceed 25 pages, exclusive of pages containing the table of 
contents, tables of citations and any addendum containing 
statutes, rules, regulations, etc.

(;) Citation of supplemental authorities.—When pertinent 
and significant authorities come to the attention of a party 
after his brief has been filed, or after oral argument but before 
decision, a party may promptly advise the clerk of the court, 
by letter, with a copy to all counsel, setting forth the citations. 
There shall be a reference either to the page of the brief or to 
a point argued orally to which the citations pertain, but the 
letter shall without argument state the reasons for the sup-
plemental citations. Any response shall be made promptly 
and shall be similarly limited.

Rule 34. Oral argument.
(a) In general; local rule.—Oral argument shall be allowed 

in all cases unless pursuant to local rule a panel of three 
judges, after examination of the briefs and record, shall be 
unanimously of the opinion that oral argument is not needed. 
Any such local rule shall provide any party with an oppor-
tunity to file a statement setting forth the reasons why, in 
his opinion, oral argument should be heard. A general state-
ment of the criteria employed in the administration of such 
local rule shall be published in or with the rule and such 
criteria shall conform substantially to the following minimum 
standard:

Oral argument will be allowed unless
(1) the appeal is frivolous; or
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(2) the dispositive issue or set of issues has been re-
cently authoritatively decided; or

(3) the facts and legal arguments are adequately pre-
sented in the briefs and record and the decisional process 
would not be significantly aided by oral argument.

(b) Notice of argument; postponement.—The clerk shall 
advise all parties whether oral argument is to be heard, and if 
so, of the time and place therefor, and the time to be allowed 
each side. A request for postponement of the argument or 
for allowance of additional time must be made by motion filed 
reasonably in advance of the date fixed for hearing.

Rule 35. Determination of causes by the court in banc.

(b) Suggestion of a party for hearing or rehearing in banc.— 
A party may suggest the appropriateness of a hearing or 
rehearing in banc. No response shall be filed unless the court 
shall so order. The clerk shall transmit any such suggestion 
to the members of the panel and the judges of the court who 
are in regular active service but a vote need not be taken to 
determine whether the cause shall be heard or reheard in banc 
unless a judge in regular active service or a judge who was a 
member of the panel that rendered a decision sought to be 
reheard requests a vote on such a suggestion made by a party.

(c) Time for suggestion of a party for hearing or rehearing 
in banc; suggestion does not stay mandate.—If a party desires 
to suggest that an appeal be heard initially in banc, the sug-
gestion must be made by the date on which the appellee’s 
brief is filed. A suggestion for a rehearing in banc must be 
made within the time prescribed by Rule 40 for filing a peti-
tion for rehearing, whether the suggestion is made in such 
petition or otherwise. The pendency of such a suggestion 
whether or not included in a petition for rehearing shall not 
affect the finality of the judgment of the court of appeals or 
stay the issuance of the mandate.
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Rule 39. Costs.

(c) Costs of briefs, appendices, and copies of records.— 
Unless otherwise provided by local rule, the cost of printing, 
or otherwise producing necessary copies of briefs, appendices, 
and copies of records authorized by Rule 30 (f) shall be tax-
able in the court of appeals at rates not higher than those 
generally charged for such work in the area where the clerk’s 
office is located.

(d) Bill of costs; objections; costs to be inserted in man-
date or added later.—A party who desires such costs to be 
taxed shall state them in an itemized and verified bill of costs 
which he shall file with the clerk, with proof of service, within 
14 days after the entry of judgment. Objections to the bill of 
costs must be filed within 10 days of service on the party 
against whom costs are to be taxed unless the time is extended 
by the court. The clerk shall prepare and certify an itemized 
statement of costs taxed in the court of appeals for insertion 
in the mandate, but the issuance of the mandate shall not be 
delayed for taxation of costs and if the mandate has been 
issued before final determination of costs, the statement, or 
any amendment thereof, shall be added to the mandate upon 
request by the clerk of the court of appeals to the clerk of the 
district court.

Rule 40. Petition for rehearing.
(a) Time for filing; content; answer; action by court if 

granted.—A petition for rehearing may be filed within 14 days 
after entry of judgment unless the time is shortened or en-
larged by order or by local rule. The petition shall state with 
particularity the points of law or fact which in the opinion of 
the petitioner the court has overlooked or misapprehended and 
shall contain such argument in support of the petition as the 
petitioner desires to present. Oral argument in support of 
the petition will not be permitted. No answer to a petition 
for rehearing will be received unless requested by the court, 
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but a petition for rehearing will ordinarily not be granted in 
the absence of such a request. If a petition for rehearing is 
granted the court may make a final disposition of the cause 
without reargument or may restore it to the calendar for 
reargument or resubmission or may make such other orders as 
are deemed appropriate under the circumstances of the par-
ticular case.

(6) Form oj petition; length.—The petition shall be in a 
form prescribed by Rule 32 (a), and copies shall be served and 
filed as prescribed by Rule 31 (b) for the service and filing of 
briefs. Except by permission of the court, or as specified by 
local rule of the court of appeals, a petition for rehearing shall 
not exceed 15 pages.
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