ORDERS FROM END OF OCTOBER TERM, 1977
THROUGH FEBRUARY 1, 1979

Cases DisMISSED IN VACATION

No. 77-1674. Fierp v. Unitep States. C. A. 2d Cir.
Certiorari dismissed July 18, 1978, under this Court’s Rule 60.
Reported below: 578 F. 2d 1371.

No. 77-6714. Nicmoras v. Unttep Stats. C. A. 2d Cir.
Certiorari dismissed July 18, 1978, under this Court’s Rule 60.
Reported below: 578 F. 2d 1370.

No. 77-1676. McLovre SteeL Corp. v. JEWELL CoaL &
Coke Co. C. A. 6th Cir. Certiorari dismissed July 21, 1978,
under this Court’s Rule 60. Reported below: 570 F. 2d 594.

No. 77-1862. Israrn, WarpeEN v. HueaEes. C. A. 7th Cir.
Certiorari dismissed August 3, 1978, under this Court’s Rule
60. Reported below: 576 F. 2d 1250.

No. 7894, TexnNeco OiL Co. ET AL. v. FEDERAL ENERGY
ReguraTory Commisston. C. A. 5th Cir. Certiorari dis-
missed August 7, 1978, under this Court’s Rule 60. Reported
below: 571 F. 2d 834.

No. 78-81. Van Wyk v. Marcoux &r AL. C. A. 8th Cir.
Certiorari dismissed August 24, 1978, under this Court’s Rule
60. Reported below: 572 F. 2d 651.

No. 78-145. BaANNER, COMMISSIONER OF PATENTS AND
TI.{ADEMARKS v. CuakraBarTY. C. C. P. A, Certiorari dis-
missed August 25, 1978, under this Court’s Rule 60. Re-
ported below: 571 F. 2d 40.

No. 77-1587. ConsTRUCTION AGGREGATES CorP. v. MoOR-
VANT, AbMINISTRATRIX. C. A. 6th Cir. Certiorari dismissed
August 30, 1978, under this Court’s Rule 60. Reported below:
570 F. 24 626.
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No. 77-6766. McKie v. Araska. Sup. Ct. Alaska. Cer-
tiorari dismissed September 6, 1978, under this Court’s Rule
60.

No. 78-5286. GonzaLez v. NEw York. App. Div., Sup.
Ct. N. Y., 2d Jud. Dept. Certiorari dismissed September 20,
1978, under this Court’s Rule 60. Reported below: 63 App.
Div. 2d 686,404 N. Y. S. 2d 933.

No. 78-5190. Deax v. SuPERIOR COURT OF CALIFORNIA,
CouNTy OF RIVERSIDE (CALIFORNIA, REAL PARTY 1N INTER-
eEsT). Ct. App. Cal., 4th App. Dist. Certiorari dismissed
September 26, 1978, under this Court’s Rule 60.

OcToBER 2, 1978

Affirmed on Appeal
No. 77-1570. Mirris T AL. v. HicE Drive Water Dis-
TRICT ET AL. Affirmed on appeal from D. C. Colo.

No. 78199, Morrcace GrowTH INVESTORS v, CLow CORP.
ET AL. Affirmed on appeal from D. C. E. D. Mich.

Appeals Dismissed

No. 77-1340. SmiteH v. GuMMoO ET AL. Appeal from Ct.
App. Cal., 1st App. Dist., dismissed for want of substantial
federal question. MR. JusTicE BRENNAN, MR. JusTIicE WHITE,
and MR. JusTick STEVENS would note probable jurisdiction
and set case for oral argument.

No. 77-1373. MaiNE CeENTRAL RarLroap Co. v. HALPERIN
ET AL. Appeal from Sup. Jud. Ct. Me. dismissed for want of
substantial federal question. Mg. JusTice STEWART, ME.
Justice WarrE, and Mg. Justice PowsLn would note prob-

able jurisdiction and set case for oral argument. Reported
below: 381 A. 2d 8.
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No. 77-1036. LaArsEN, AcTiNG COMMISSIONER OF LABOR
oF THE VIRGIN IsLANDS v. LockHART. Appeal from C. A. 3d
Cir. Motion of appellee for leave to proceed in forma pauperis
granted. Appeal dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for
writ of certiorari, certiorari denied. Reported below: 563 F.
2d 617.

No. 77-1568. Missourt CHURCH OF SCIENTOLOGY V. STATE
Tax ComMIssION oF MISSOURI ET AL. Appeal from Sup. Ct.
Mo. dismissed for want of substantial federal question. MRE.
Justice STEVENS would note probable jurisdiction and set case
for oral argument. Reported below: 560 S. W. 2d 837.

No. 77-1584. ASSOCIATION OF PERSONNEL AGENCIES OF
New Yorxk, INc., ET AL. v. Ross, INDUSTRIAL COMMISSIONER
ofF NEw York. Appeal from Ct. App. N. Y. dismissed for
want of substantial federal question. Reported below: 43
N.Y. 2d 873, 374 N. E. 2d 363.

No. 77-1723. ARISTOCRATIC RESTAURANT OF MASSACHU-
serTs, INc. v. AncomoLic BEvERAGES CONTROL COMMISSION ;
and ARISTOCRATIC RESTAURANT OF MASSACHUSETTS, INC. 0.
ArcoroLic BeveEraceEs ConTrROL CoMMIsSION. Appeals from
Sup. Jud. Ct. Mass. dismissed for want of substantial federal
question. Reported below: 374 Mass. 547, 374 N. E. 2d 1181
(first case); 374 Mass. 564, 374 N. E. 2d 1192 (second case).

No. 77-1737. Rovorr Evanceristic ENTerPRISES, INC., ET
AL v. Texas. Appeal from Ct. Civ. App. Tex., 3d Sup. Jud.
Dist., dismissed for want of substantial federal question. Re-
ported below: 556 S. W. 2d 856.

No. 77-1743. DownNrown L. A. IMPORTS ET AL. v. SU-
PERIOR Courr or CarirorNis, CounTy oF Los ANGELES
(Youncer, ATTORNEY GENERAL OF CALIFORNIA, REAL PARTY
Iy I?‘TTERES’I‘). Appeal from Ct. App. Cal,, 2d App. Dist.,
dismissed for want of substantial federal question.
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No. 77-1775. RENTAR INDUSTRIAL DEVELOPMENT CORP. ET
AL. v. CARL A. MogsE, INc. Appeal from Ct. App. N. Y. dis-
missed for want of substantial federal question. Reported
below: 43 N. Y. 2d 952, 375 N. E. 2d 409.

No. 77-1834. LanNG v. CiTY OF PHILADELPHIA ET AL, Ap-
peal from Commw. Ct. Pa. dismissed for want of substantial
federal question. Reported below: 31 Pa. Commw. 537, 377
A. 2d 849.

No. 77-6713. KEgYES v. OKLAHOMA DEPARTMENT OF INSTI-
TUTIONS, SOCIAL AND REHABILITATIVE SERVICES ET AL. Ap-
peal from Sup. Ct. Okla. dismissed for want of substantial
federal question. Reported below: 574 P. 2d 1026.

No. 78-28. Sanko =T AL. v. CarrsoN, CLERK, KaNE
County Circuir Court. Appeal from Sup. Ct. Ill. dismissed
for want of substantial federal question. Reported below:
See 69 Ill. 2d 246, 371 N. E. 2d 613.

No. 78-39. ZRENCHIK ET AL. v. PropLes’ COMMUNITY
HosprraL AurHORITY. Appeal from Ct. App. Mich. dismissed
for want of substantial federal question.

No. 78-57. Five-R Excavaring, Inc. v. DEPARTMENT OF
REVENUE oF PENNSYLVANIA; and J & R EQuiPMENT RENTAL
Co., INc. v. DEPARTMENT OF REVENUE OF PENNSYLVANIA.
Appeals from Sup. Ct. Pa. dismissed for want of substantial
federal question.

No. 78-73. WriGHT, DBA ToucH oF CLASS MASSAGE PAR-
LOR, ET AL. v. CITY OF INDIANAPOLIS ET AL. Appeal from Sup.
Ct. Ind. dismissed for want of substantial federal question.
Reported below: 267 Ind. 471, 371 N. E. 2d 1298.

No. 78-101. RoBerTs v. RoBerTs. Appeal from Sup. Ct.
Neb. dismissed for want of substantial federal question. Re-
ported below: 200 Neb. 256, 263 N. W. 2d 449.
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No. 78-104. JOHNSON ET AL. v. ATTORNEY GENERAL OF
MARYLAND ET AL.  Appeal from Ct. App. Md. dismissed for
want of substantial federal question. Reported below: 282
Md. 274, 385 A. 2d 57.

No. 78-138. WestingHOUSE ELECTRIC CORP. v. PENNSYL-
VANIA. Appeal from Sup. Ct. Pa. dismissed for want of sub-
stantial federal question. Reported below: 478 Pa. 164, 386
A. 2d 491.

No. 78-5001. Francis v. MassacHUSETTS; and O’CrLAIr
v. MassacHUSETTS. Appeals from Sup. Jud. Ct. Mass. dis-
missed for want of substantial federal question. Reported
below: 374 Mass. 750, 374 N. E. 2d 1207 (first case); 374
Mass. 759, 374 N. E. 2d 1212 (second case).

No. 78-5081. StriN v. Texas Power & LicaT Co. ET AL.
Appeal from Ct. Civ. App. Tex., 2d Sup. Jud. Dist., dismissed
for want of substantial federal question.

No. 77-1592. CamBrON ET AL. v. CaNAL Insurance Co.
Appeal from Sup. Ct. Ga. dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below:
240 Ga. 708, 242 S. E. 2d 32.

No. 77-1631. RipGiLL ET UX. v. REstoN HOMEOWNERS
A'SSN. Appeal from Sup. Ct. Va. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken
as a petition for writ of certiorari, certiorari denied.

No. 77-1642. CHErRAMIE ET AL. v. GUIDRY ET UX. Appeal
from Sup. Ct. La. dismissed for want of jurisdiction. Treat-
Ing the papers whereon the appeal was taken as a petition

for writ of certiorari, certiorari denied. Reported below: 354
So. 2d 1280.
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No. 77-1726. ArpLEMAN v. FUureEpY, TRUSTEE IN BaNnk-
RUPTCY. Appeal from C. A. 10th Cir. dismissed for want of
jurisdiction. Treating the papers whereon the appeal was
taken as a petition for writ of certiorari, certiorari denied.
Reported below: 567 F. 2d 967.

No. 77-1825. ARTHURET AL. v. CLAY COMMUNITY SCHOO0LS
ET AL.; and ToLIN ET AL. v. SOUTHWEST PARKE COMMUNITY
ScrooL. Corp. ET AL. Appeals from Ct. App. Ind. dismissed
for want of jurisdiction. Treating the papers whereon the
appeals were taken as petitions for writs of certiorari, certio-
rari denied.

No. 77-1854. SI1GETY ET UX. v. HYNES, DEPUTY ATTORNEY
GENERAL OF NEW YORK, ET AL. Appeal from App. Div., Sup.
Ct. N. Y., 1st Jud. Dept., dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below:
61 App. Div. 2d 1143, 403 N. Y. S. 2d 609.

No. 77-6671. Sarriori v. NEw York. Appeal from C. A.
2d Cir. dismissed for want of jurisdiction. Treating the
papers whereon the appeal was taken as a petition for writ of
certiorari, certiorari denied. Reported below: 573 F. 2d 1295.

No. 77-6745. ConNrap v. FirsT STaTE BaNK & TrUST Co.
ET AL. Appeal from D. C. E. D. Mo. dismissed for want of
jurisdiction. Treating the papers whereon the appeal was
taken as a petition for writ of certiorari, certiorari denied
Reported below: 446 F. Supp. 1088.

No. 77-6837. ConNrap v. WANGELIN, U. S. DrsTRICT JUDGE,
ET AL. Appeal from D. C. E. D. Mo. dismissed for want of
jurisdiction. Treating the papers whereon the appeal was
taken as a petition for writ of certiorari, certiorari denied.
Reported below: 441 F. Supp. 345.
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No. 77-6900. MAackeY v. FLoripA. Appeal from Sup. Ct.
Fla. dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 357 So. 2d 186.

No. 77-6914. Davis v. LAwYERS ProFessioNAL REsPONSI-
BILITY BOoARD OF MINNESOTA ET AL. Appeal from Sup. Ct.
Minn. dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 264 N. W, 2d 371.

No. 77-6988. BrocH ET UX. v. GENERAL MOTORS ACCEPT-
ANCE Corp. Appeal from App. Div., Sup. Ct. N. Y., 2d Jud.
Dept., dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 61 App. Div. 2d
1140,403 N. Y. S. 2d 164.

No. 77-6999. WayranDp v. Essex County BaNk & TrRUST
Co. Appeal from C. A. 1st Cir. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken
as a petition for writ of certiorari, certiorari denied.

No. 77-7003. Wayranp v. Essex CouNTY NEWSPAPERS,
Ine. Appeal from C. A. 1st Cir. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken
as a petition for writ of certiorari, certiorari denied. Re-
ported below: 577 F. 2d 721. '

No. 78-74. TmEeis v. Ciry oF SAN ANTONIO, BY AND
THROUGH WATER WORKS BOARD OF TRUSTEES OF SAN ANTONTO.
Appeal from Ct. Civ. App. Tex., 12th Sup. Jud. Dist., dis-
missed for want of jurisdiction. Treating the papers whereon
the appeal was taken as a petition for writ of certiorari, cer-
tiorari denied. Reported below: 554 S. W. 2d 278.
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No. 78-5091. KrLLEY v. JOHNSON ET UX. Appeal from
Sup. Ct. Vt. dismissed for want of jurisdiction. Treating the
papers whereon the appeal was taken as a petition for writ of
certiorari, certiorari denied. Reported below: 136 Vt. 628
and 629, 388 A. 2d 31 and 32.

No. 78-5092. ALEXANDER v. DELAWARE STATE BAR Ass.
Appeal from Sup. Ct. Del. dismissed for want of jurisdiction,
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below:
386 A. 2d 652.

No. 78-5117. HEMMERLE ET AL. v. McDowgLL. Appeal
from Dist. Ct. App. Fla., 2d Dist., dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken
as a petition for writ of certiorari, certiorari denied. Re-
ported below: 346 So. 2d 1255.

No. 78-5131. I~ rE Morris. Appeal from Sup. Ct. S. C.
dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 270 S. C. 308, 241
S. E. 2d 911.

No. 77-1621. LicGETT v. KANSAS EX REL. SCHNEIDER, AT-
TORNEY GENERAL OF KaNsas, ET aL. Appeal from Sup. Ct.
Kan. Motion of American Physicians & Surgeons, Inc., for
leave to file a brief as amicus curiae granted. Appeal dis-
missed for want of substantial federal question. Reported be-
low: 223 Kan. 610, 576 P. 2d 221.

No. 77-1670. SurrorLk Outpoor Apvertising Co., INC. V.
Huise BT AL. Appeal from Ct, App. N. Y. dismissed for
want of substantial federal question. Mg. JusTicE BLACK-
MUN and MR. Justick PoweLL would note probable jurisdic-
tion and set case for oral argument. Reported below: 43
N. Y. 2d 483, 373 N. E. 2d 263.
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No. 78-5185. JeEnkINs v. DistricT oF CoLuMBIA. Appeal
from C. A. D. C. Cir. dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 77-1671. Mobseska SieN Stupios, INc. v. BERLE,
CoMMISSIONER, DEPARTMENT OF ENVIRONMENTAL CONSER-
vaTIoN oF NEW YORK. Appeal from Ct. App. N. Y. dismissed
for want of substantial federal question. MRr. JusTicE BLACK-
MUN and MRr. JusTicE PoweLL would note probable jurisdie-
tion and set case for oral argument. Reported below: 43
N.Y. 2d 468, 373 N. E. 2d 255.

No. 77-1784. VETERANS oF ForeioN Wars, Post 4264,
ET AL, v. CITY OF STEAMBOAT SPRINGS. Appeal from Sup. Ct.
Colo. dismissed for want of substantial federal question. MR.
Justice STEWART, MR, JusTicE BrackMUN, and MR. JUSTICE
PoweLL would note probable jurisdiction and set case for oral
argument. Reported below: 195 Colo. 44, 575 P. 2d 835.

No. 77-6604. LitTLE v. NEBRASKA. Appeal from Sup. Ct.
Neb. dismissed for want of substantial federal question. MRg.
Justice BreNNAN and MR. Justice WHITE would note prob-
able jurisdiction and set case for oral argument. Reported
below: 199 Neb. 772, 261 N. W. 2d 847.

No. 77-6635. Wreks v. ILLiNors. Appeal from App. Ct.
I.ll., 4th Dist., dismissed for want of substantial federal ques-
tion. MR. Justicke BRENNAN and MR. JUSTICE MARSHALL
would note probable jurisdiction and set case for oral argu-

;rée3nt. Reported below: 52 T11. App. 3d 1101, 372 N. E. 2d

No. 77-6749. CarTER v. DAwsoN, SECRETARY, DEPARTMENT
FOR H.UM-AN REsources oF KENTUCKY. Appeal from Ct. App.
Ky. dismissed for want of substantial federal question. Quern

V. Mandley, 436 U. S. 725 (1978). Reported below: 561
S. W. 24 68s.
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Certiorart Granted—Vacated and Remanded

No. 77-792. RusBin ». Unitep States. C. A. 5th Cir.
Certiorari granted, judgment vacated, and case remanded for
further consideration in light of the position presently asserted
by the Solicitor General in his supplemental brief filed Au-
gust 21, 1978. MR. JusTice REENQUIST dissents. Reported
below: 559 F. 2d 975.

No. 77-1599. Coox v. MUSKINGUM WATERSHED CONSER-
vancy Distrier. C. A. 6th Cir. Certiorari granted, judg-
ment vacated, and case remanded for further consideration in
light of Monell v. Department of Social Services of New York
City, 436 U. S. 658 (1978). Reported below: 573 F. 2d 1310.

No. 77-1663. SociETY FOR THE WELFARE OF ANIMALS,
Inc. v. WaLratH. Dist. Ct. App. Fla., 3d Dist. Motion of
Humane Society of the United States for leave to file a brief
as amicus curiae granted. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of
Bates v. State Bar of Arizona, 433 U. S. 350 (1977). Re-
ported below: 343 So. 2d 934.

No. 77-6536. Hammons v. Unrirep States. C. A. 5th
Cir. Motion of petitioner for leave to proceed in forma
pauperis and certiorari granted. Judgment vacated and case
remanded for further consideration in light of the position
presently asserted by the Solicitor General in his memoran-
dum filed July 11, 1978. Tur CHier JusTicE, MR. JUSTICE
Warre, and Mg. Justice REENquIsT dissent. Reported be-
low: 569 F. 2d 1155.

No. 77-6992. Bismop v. ArizoNA. Sup. Ct. Ariz. Mo-
tion of petitioner for leave to proceed in forma pauperis and
certiorari granted. Judgment vacated insofar as it leaves
undisturbed the death penalty imposed, and case is remanded
for further proceedings. See Lockett v. Ohio, 438 U. S. 586
(1978). Reported below: 118 Ariz. 263, 576 P. 2d 122.
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No. 77-6910. Dowono v. UniTEp StaTES. C. A. 9th Cir.
Motion of petitioner for leave to proceed in forma pauperis
and certiorari granted. Judgment vacated and case remanded
for further consideration in light of the position presently
asserted by the Solicitor General in his memorandum filed
September 5, 1978. MR. Justice REHNQUIST dissents. Re-
ported below: 575 F. 2d 718,

No. 77-6912. MiLLEr v. KENTUCKY. Sup. Ct. Ky. Mo-
tion of petitioner for leave to proceed in forma pauperis and
certiorari granted. Judgment vacated and case remanded for
further consideration in light of Taylor v. Kentucky, 436 U. S.
478 (1978). Reported below: 563 S. W. 2d 10.

No. 77-7002. Apams v». O=io. Sup. Ct. Ohio. Motion
of petitioner for leave to proceed in forma pauperis and cer-
tiorari granted. Judgment vacated insofar as it leaves undis-
turbed the death penalty imposed, and case is remanded for
further proceedings. See Lockett v. Ohio, 438 U. S. 586

(1978). Reported below: 53 Ohio St. 2d 223, 374 N. E. 2d
137,

No. 78-87. EnNviRONMENTAL DEFENSE FUND, INC., ET AL.
v. East Bay MunicreaL UriLity Districr ET AL, Sup. Ct.
Cal. Certiorari granted, judgment vacated, and case remanded
for further consideration in light of California v. United

States, 438 U. S. 645 (1978). Reported below: 20 Cal. 3d
327, 572 P. 2d 1128.

No. 78-5008. Napozny v. OHIO. Sup. Ct. Ohio. Motion
O_f Petitioner for leave to proceed in forma pauperis and cer-
torari granted. Judgment vacated insofar as it leaves undis-
turbed the death penalty imposed, and case is remanded for
further proceedings. See Lockett v. Ohio, 438 U. S. 586
(1978). " Reported below: 54 Ohio St. 2d 195, 375 N. E. 2d

784
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No. 78-44. PeMBERTON v. SPERANDIO. Sup. Ct. Mo. Cer-
tiorari granted, judgment vacated, and case remanded for
further consideration in light of Kulko v. Superior Court of
California, 436 U. S. 84 (1978). Reported below: 568 S. W.
2d 935.

Miscellaneous Orders

No. 8, Orig. ArizoNa v. CALIFORNIA ET AL. Motion of
Donald D. Stark for leave to file a brief as amicus curiae
granted. [For earlier order herein, see, e. g., 438 U. S. 912.]

No. 77, Orig. TENNESSEE v. ARKANSAS. Motion for leave
to file bill of complaint granted and defendant allowed 60
days in which to answer.

No. 78, Orig. CALIFORNIA v. ARIZONA ET AL. Motion for
leave to file bill of complaint set for oral argument in due
course.

No. 79, Orig. OxrLAHOMA v. ARKANSAS. Motion for leave
to file bill of complaint granted and defendant allowed 60
days in which to answer.

No. 76-1310. Houcuins, SuERIFF v. KQED, INC., ET AL,
438 U. S. 1. Motion to retax costs denied. MRg. JUSTICE
MarsHALL and MR. JusTicE BLACKMUN took no part in the
consideration or decision of this motion.

No. 77-120. DoucHERTY CoUuNTY, GEORGIA, BOARD OF ED-
UCATION, ET AL. v. WHITe. D. C. M. D. Ga. [Probable
jurisdiction noted, 435 U. S. 921.] Motion of appellee for
divided argument granted.

No. 77-803. Barry, CHAIRMAN, RAcCING AND WAGERING
Boarp o NEw YOrk, T AL. v. Barcurr. D. C. 8. D. N. Y.
[Probable jurisdiction noted, 435 U. S. 921.] Motions of
Harness Horsemen International, Inc., and Horsemen's Benev-
olent & Protective Assn. for leave to file briefs as amict cura
granted.
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No. 77-753. INTERNATIONAL BROTHERHOOD OF TEAMSTERS,
CHAUFFEURS, WAREHOUSEMEN & HELPERS OF AMERICA .
DaNiEL; and

No. 77-754. Locan 705, INTERNATIONAL BROTHERHOOD OF
TeamsTERS, CHAUFFEURS, WAREHOUSEMEN & HELPERS OF
AMerica, ET AL. v. DanNieL. C. A. 7th Cir. [Certiorari
granted, 434 U. S. 1061.] Motions of Gray Panthers and
PROD et al. for leave to file briefs as amici curiae granted.
Motions of AFL-CIO, the Solicitor General, and Stephen W.
Holohan for leave to file briefs as amict curiae denied. Mo-
tion of American Bar Assn. for reconsideration of the July 3,
1978, order [438 U. S. 913] denying leave to file a brief as
amicus curiae denied.

No. 77-952. Group Lire & HeavLtH INsurance Co., AKA
BLue SHIELD OF TEXAS, ET AL. v. RovaL Druc Co., INC., DBA
RovaL PHARMACY oF CasTLE HILLS ET AL., ET AL. C. A. 5th
Cir. [Certiorari granted, 435 U. S. 903.] Motion of the
Solicitor General for leave to participate in oral argument as
amicus curiae granted and 15 minutes allotted for that pur-

pose. Petitioners also allotted an additional 15 minutes for
oral argument.

No. 77-1202. MicaieaN v. Doran. Sup. Ct. Mich. [Cer-
tlora}ri granted, 435 U. S. 967.] Further consideration of sug-
gestion of mootness deferred to hearing of case on the merits.

No. 77-1258. Minnesora v. FirsT oF OMAHA SERVICE
Core, g1 AL.; and

No. 77-1265. MarquertE NaTioNAL BANK OoF MINNE-
APOLIS v, FirsT oF OmamA Service Corp. ET AL, Sup. Ct.
Minn.  [Certiorari granted, 436 U. S. 916.] Motions of

Minnesota, AFL-CIO, Conference of State Bank Supervisors,
Consumer Bankers Assn., and First National Bank of Chicago
for leave to file briefs as amici curiae granted.
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No. 77-1659. CuHAsE MANHATTAN BANK, N. A. v. Finance
ADMINISTRATION OF THE CITY OF NEW YORK ET AL. Ct. App.
N. Y.;

No. 77-1694. BENJAMIN FRANKLIN FEDERAL SAvINGS &
Loan AssN. v. DERENCoO, INc. Sup. Ct. Ore.;

No. 77-1866. BosweLL ET AL. v. GEORGIA PowER Co. ET AL,
C. A. 5th Cir.; and

No. 78-129. BriTisH EUROPEAN AIRWAYS v. BENJAMINS
ET AL. C. A. 2d Cir. The Solicitor General is invited to file
briefs in these cases expressing the views of the United States.

No. 77-1819. VauguN ET AL. v. VERMiLION Corp. Ct.
App. La., 3d Cir. The Solicitor General is invited to file a
brief in this case expressing the views of the United States.
Me. Justick PowELL took no part in the consideration or de-
cision of this order.

No. 78-5040. ScHAFFER v. RoBINsoN, WARDEN; and

No. 78-5152. Hoop v. WAINWRIGHT, SECRETARY, DEPART-
MENT OF OFFENDER REHABILITATION OF FLoripA. Motions
for leave to file petitions for writs of habeas corpus denied.

No. 77-6458. CARTER ET AL. v. UNITED STATES DISTRICT
CoURT FOR THE SOUTHERN DISTRICT OF TEXAS;

No. 77-6663. ReynNoLps v. UNITED STaTES COURT OF AP-
PEALS FOR THE TENTH CIRCUIT;

No. 77-6810. RoBinsoN v. ByrNE, U. S. DisTRICT JUDGE;

No. 77-6841. Morris v. LiNcoLN NaTiOoNAL LiFe INSUR-
ance Co.;

No. 77-6894. Mount v. Hateur, U. S. DistricT JUDGE,
ET AL.;

No. 77-6918. Mount v. Sirron, U. S. DistrICT JUDGE;

No. 77-6965. BrowN v. UNITED STATES; and

No. 78-5196. Crark v. UN1TED STATES DiIstricT COURT
ForR THE DisTricT oF Kansas.. Motions for leave to file pe:
titions for writs of mandamus denied.
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No. 78-5186. SmADD v. UNITED STATES BOARD OF PAROLE
gr AL. Motion for leave to file petition for writ of habeas
corpus and/or mandamus denied.

No. 77-6717. Lee v. FaircHILD ET AL, U, S. CIrculT
Jupges; and

No. 77-6831. McDonALp v. LeaTHERS, CLERK, SUPREME
Courr oF TENNESSEE, ET AL. Motions for leave to file peti-
tions for writs of mandamus and/or prohibition denied.

No. 77-6922. KrikMANIS v. UNITED STATES COURT OF
ArpEALS FOrR THE FIrsT CIRCUIT ET AL. Motion for leave to
file petition for writ of mandamus and/or certiorari denied.

No. 77-6960. Jenkins v. WiLkey, U. S. Circuir JUDGE,

ET AL.  Motion for leave to file petition for writ of mandamus
and other relief denied.

Probable Jurisdiction Noted

No. 77-1439. HucuErs v. OxLaHOMA. Appeal from Ct.

Crim. App. Okla. Probable jurisdiction noted. Reported
below: 572 P. 2d 573.

No. 77-1609. Torres v. Puerro Rico. Appeal from Sup.

Ct. P. R. Probable jurisdiction noted. Reported below: 106
P.R. R. 588.

No. 77-1844. Crry or MOBILE, ALABAMA, ET AL v. BOLDEN
ET AL. Appeal from C. A. 5th Cir. Probable jurisdiction
noted. Reported below: 571 F. 2d 238.

No. 78-3. Parmam v. HueHes. Appeal from Sup. Ct.

Ga. Probable jurisdiction noted. Reported below: 241 Ga.
198, 243 S. E. 2d 867.

Certiorari Granted

No. 77-1554. County Courr oF ULSTER County, NEW
YoRK, BT AL. ». Auiew Br AL, C. A. 2d Cir. Certiorari
granted. Reported below: 568 F. 2d 998.
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No. 77-1724. Burxks ET AL. v. Lasker ET AL. C. A. 2
Cir. Certiorari granted. Reported below: 567 F. 2d 1208.

No. 77-1511. CauiraNo, SECRETARY oF Heavurm, Epucs-
TION, AND WELFARE v. EvLiorT ET AL. C. A. 9th Cir. Mo-
tion of respondents for leave to proceed in forma pauperis and
certiorari granted. Reported below: 564 F. 2d 1219.

No. 77-1571. DeLAWARE v. Prouse. Sup. Ct. Del. Mo-
tion of respondent for leave to proceed in forma pauperis and
certiorari granted. Reported below: 382 A. 2d 1359.

No. 77-1680. MicuHIGaN v. DEFiLuiero. Ct. App. Mich.
Motion of respondent for leave to proceed in forma pauperis
and certiorari granted. Reported below: 80 Mich. App. 197,
262 N. W. 2d 921.

No. 77-1701. Rose, WARDEN v, MircHELL ET AL, C. A
6th Cir. Motion of respondents for leave to proceed in forma

pauperis and certiorari granted. Reported below: 570 F. 2d
129.

No. 77-1829. BeLL, ATTORNEY GENERAL, ET AL. v. WOLFISH
T AL. C, A. 2d Cir. Motion of respondents for leave to
proceed in forma pauperis and certiorari granted. Reported
below: 573 F. 2d 118,

No. 77-1575. FeperaL CoMMUNICATIONS COMMISSION V.
MmwesT VibEo CORP. ET AL.;

No. 77-1648. AwmEricaNn CrviL LiBerties Union v. FED-
ERAL CoMMUNICATIONS COMMISSION ET AL.; and

No. 77-1662., NaToNAL Brack MEepia COALITION ET AL. V.
Mmwest Vibeo Corp, ET AL. C. A. 8th Cir. Motion of
Consumers Union of the United States, Inc., for leave to file
a brief as amicus curige granted. Certiorari granted, cases
consolidated, and a total of one hour allotted for oral argi-
ment. Reported below: 571 F. 2d 1025.
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No. 78-201. GreeNzHoOLTZ, CHAIRMAN, BOARD OF PAROLE
oF NEBRASKA, ET AL. v. INMATES OF THE NEBRASKA PENAL AND
CorrEcTIONAL CoMPLEX ET AL. (. A. 8th Cir. Motion of
respondents for leave to proceed in forma pauperis and certio-
rari granted. Reported below: 576 F. 2d 1274,

No. 77-1578. BroapcasT Music, INc., T AL. v. COLUMBIA
BroapcasTING SYSTEM, INC., ET AL.; and

No. 77-1583. AMERICAN SoCIETY OF COMPOSERS, AUTHORS
& PuBLISHERS ET AL. v. COoLUMBIA BROADCASTING SYSTEM,
Inc., T AL, C. A. 2d Cir. Certiorari granted, cases consoli-
dated, and a total of one hour allotted for oral argument.
The Solicitor General is invited to file a brief in these cases

expressing the views of the United States. Reported below:
562 F. 2d 130.

No. 77-1644. Un1TED STATES v. CRITTENDEN, DBA CRITTEN-

DEN TracTor Co. C. A. 5th Cir. Certiorari granted and case

. set for oral argument with No. 77-1359, United States v.

Kimbell Foods, Inc. [certiorari granted, 436 U. S. 903]. Re-
ported below: 563 F. 2d 678.

No. 77-1722. Daria v. Unitep States. C. A. 3d Cir.
C_e}‘tiorari granted limited to Question 1 presented by the pe-
tition. Reported below: 575 F. 2d 1344,

No. 77-1652. FrperaL ENERGY REGULATORY COMMISSION
v. SHELL Ot Co. ET AL.; and

No. 77-1654. CoxsumEer FEDERATION OF AMERICA, ENERGY
Pouicy Tasx Force v. FeperaL ENercY REGuLATORY COM-
MISSION.  C. A. 5th Cir. Certiorari granted, cases consoli-
| dated, and a total of one hour allotted for oral argument.
MR: JusTicE STEWART took no part in the consideration or
decision of these petitions. Reported below: 566 F. 2d 536.

No. 77-1686. Lro Srrep Co. ET AL. 2. UNITED STATES ET AL.
C. A 10th Cir. Certiorari granted. MRr. JusticE WHITE

took 1o part in the consideration or decision of this petition.
Reported below: 570 F. 2d 881.
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Certiorar: Denied. (See also Nos. 77-1036, 77-1592, 77-1631,
77-1642, 77-1726, 77-1825, 77-1854, 77-6671, 77-6745
77-6837, 77-6900, 77-6914, 77-6988, 77-6999, 77-7003,
78-74, 78-5091, 78-5092, 78-5117, 78-5131, and 78-5185,
supra.)

No. 77-1181. DrePARTMENT OF HUMAN RESOURCES oOF
Texas v. CALIFANO, SECRETARY OF HEALTH, EDUCATION, AND
WELFARE, ET AL. C. A. 5th Cir. Certiorari denied. Re-
ported below: 556 F. 2d 326.

No. 77-1234. INTERNATIONAL ASSOCIATION OF MACHIN-
1sTS & AEROSPACE WORKERS, AFL-CIO v». CoMPAGNIE Na-
TIONALE A1r FrRaANCE. C. A. 2d Cir. Certiorari denied. Re-
ported below: 573 F. 2d 1291.

No. 77-1332. City oF VANCEBURG, KENTUCKY v. FEDERAL
Enercy RecuraTory CommissioN. C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 187 U. S. App. D. C. 19,
571 F. 2d 630.

No. 77-1360. Bracy ET AL. v. UNiTED STaTES. C. A. 9th
Cir. Certiorari denied. Reported below: 566 F. 2d 649.

No. 77-1383. WarTs ET AL. v. BAvou LanDping, Lrp., DBA
Frorma Book Mart, T aL. C. A. 5th Cir. Certiorari de-
nied. Reported below: 563 F. 2d 1172.

No. 77-1402. ALBRECHTSEN ET AL, ¥v. ANDRUS, SECRETARY
oF THE INTErior. C. A. 10th Cir. Certiorari denied. Re-
ported below: 570 F. 2d 906.

No. 77-1409. BAKER ET AL. v. UNITED STATES. C. A. 9th
Cir. Certiorari denied. Reported below: 567 F. 2d 924.

No. 77-1417. Maugice P. Forey Co., Inc., BT AL. v. BAl-
pERSON ET AL. C. A. D. C. Cir. Certiorari denied. Re-
ported below: 186 U. 8. App. D. C. 301, 569 F. 2d 132.
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No. 77-1430. STRICKLAND ET AL. v. GEorcia. Ct. App.
Ga. Certiorari denied. Reported below: 144 Ga. App. 128,
240 S. E. 2d 579.

No. 77-1432. KiLraiN ET AL. v. UNITED STATES. C. A.
5th Cir. Certiorari denied. Reported below: 566 F. 2d 979.

No. 77-1435. SmitH v. UNITED STATES AIR FORCE ET AL.
C. A. 5th Cir. Certiorari denied. Reported below: 566 F. 2d
957.

No. 77-1447. ReraiL Store EmprovEes UnioN, Locan
876, RETAIL CLERKS INTERNATIONAL AssN., AFL-CIO v. Na-
TIONAL LABoR RELATIONS Boarp. C. A. 6th Cir. Certiorari
denied. Reported below: 570 F. 2d 586.

No. 77-1455. PeNNsYLVANIA v. PoweLL. Sup. Ct. Pa.
Certiorari denied.

No. 77-1457. Lroyp Woop ConstructioN Co., Inc. v.
Unttep States. Ct. ClL Certiorari denied. Reported be-
low: 215 Ct. Cl. 946, 566 F. 2d 1191.

No. 77-1466. BosweLL v. UniTep StaTES. C. A. 5th Cir.
Certiorari denied. Reported below: 565 F. 2d 1338.

Ng. 77-1468. Rosinson v. Unttep States. C. A. 5th Cir.
Certiorari denied. Reported below: 570 F. 2d 949.

No. 77-1470. Dgvra Amr Lines, INc. v. CIVIL AERONAUTICS
Bosrp BT AL, C. A. D. C. Cir. Certiorari denied. Reported
below: 187 U. S. App. D. C. 335, 574 F. 2d 546.

No. 77-1476. Arranmic Propuce Co. Inc. v. UNITED

States. C. A. 4th Cir. Certiorari denied. Reported below:
568 F. 2d 772.

Ng. 7771486. Garza v. Unrtep States. C. A. 5th Cir.
Certiorari denied. Reported below: 568 F. 2d 1366.
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No. 77-1499. NortH v. UNITED STATES;

No. 77-1500. WALKER v. UNITED STATES;

No. 77-1501. Pappas v. UNITED STATES; and

No. 77-1502. Craig v. Unitep States. C. A. 7th Cir.
Certiorari denied. Reported below: 573 F. 2d 455.

No. 77-1504. MARKERT ET AL. v. UNITED STATES. C. A
7th Cir. Certiorari denied. Reported below: 573 F. 2d 513.

No. 77-1506. Zazzara v. Unrtep StaTEs. C. A. 9th Crr.
Certiorari denied. Reported below: 571 F. 2d 589.

No. 77-1507. CHEYENNE Ri1vEr Sioux TRIBE oF INDIANS
v. ANDRUS, SECRETARY OF THE INTERIOR, ET AL. C. A, 8th Cir.
Certiorari denied. Reported below: 566 F. 2d 1085.

No. 77-1512. EsTATE oF RYAN ET AL. v. COMMISSIONER OF
INTERNAL REVENUE. C, A. 7th Cir. Certiorari denied. Re-
ported below: 568 F. 2d 531.

No. 77-1513. TALSKY v. DEPARTMENT OF REGISTRATION
anp Epucation oF InuiNots BT AL, Sup. Ct. Ill.  Certiorari
denied. Reported below: 68 Ill. 2d 579, 370 N. E. 2d 173.

No. 77-1514. Georcia-Paciric Corp. v. UNITED STATES.
Ct. Cl. Certiorari denied. Reported below: 215 Ct. ClL 354,
568 F. 2d 1316.

No. 77-1518. EpcewaTer HoseiTaL, INc., ET AL, v. BIo-
AnavyTican Services, Inc. C. A. 7th Cir. Certiorari de-
nied. Reported below: 565 F. 2d 450.

No. 77-1520. UNIvERSITY OF TExAs MEebpicAL BRANCH _AT
GALVESTON ET AL. v. UNTTED STATES. C. A, 5th Cir. Certio-
rari denied. Reported below: 557 F. 2d 438.

No. 77-1528. NEw Yorx StaTE CoMMISSION ON CABLE
TeLEVISION v. FEDERAL CoMMUNICATIONS COMMISSION ET AL
C. A. 2d Cir. Certiorari denied. Reported below: 571 F. 2d
95.
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No. 77-1523. MiLier v. Unitep States. C. A. 3d Cir.
Certiorari denied. Reported below: 571 F. 2d 573.

No. 77-1533. WILLIAMS ET VIR v. CALIFANO, SECRETARY OF
Heaur, Epucation, aNp WELFARE. C. A, 5th Cir. Certio-
rari denied. Reported below: 566 F. 2d 1044.

No. 77-1538. ABraAHAMS, AKA CARR v. UNITED STATES.
C. A. 1st Cir. Certiorari denied. Reported below: 575 F.
| 2d 3.

No. 77-1539. EasToN v. UNITED STATES;

No. 77-1770. Hockripge v. UNITED STATES; and

No. 77-6908. Perrr v. Unitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 573 F. 2d 752.

No. 77-1542. Macey v. Unitep States. C. A, 9th Cir.
Certiorari denied. Reported below: 560 F. 2d 1372.

No. 77-1550. RECREATIONAL Propucts MARKETING, INcC.
v. Untrep StateEs. C. A. 5th Cir. Certiorari denied. Re-
ported below: 568 F. 2d 1366.

No. 77-1551. NarionarL CoMmMIssioN oN EGec NUTRITION
ET AL. 0. FeEpERAL TrRADE CoMmMission. C. A. 7th Cir. Cer-
tlorari denied. Reported below: 570 F. 2d 157.

Ng. 77-1552. WempMAN v. Unitep States. C. A. 7th Cir.
Certiorari denied. Reported below: 572 F. 2d 1199.

YNO. 77-1559. Uwnion MutuvaL Lire InsuranNce Co. v.
Unirep States., C. A. 1st Cir. Certiorari denied. Reported
below: 570 F. 24 382.

No'. 77-1562. Dresser INpusTRIES, INcC. v. Bonaam. C. A.
3d Cir. Certiorari denied. Reported below: 569 F. 2d 187.

UNo. 77-1565. ArTNA CasvarLty & Surery Co. ET AL, v.
NITED STATES ET AL. C. A. 4th Cir. Certiorari denied.
Reported below: 570 F. 2d 1197.
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No. 77-1566. SARGENT-WELCH ScieNTIiFIC Co. v. VENTRON
Corp. ET AL. C. A. 7th Cir. Certiorari denied. Reported
below: 567 F. 2d 701.

No. 77-1569. CaTALDO ET UX. v. LAND ET AL. C. A. 2d Cir.
Certiorari denied. Reported below: 573 F. 2d 1288.

No. 77-1573. AMEeRrRicAN TerLEpHONE & TELEGRAPH Co.
ET AL. v. O’CoNNoR, U. S. DistricT JUDGE, ET AL. C. A. 10th
Cir. Certiorari denied.

No. 77-1574. DrKgerarta v. SHELL O1L Co. C. A. 9th Cir.
Certiorari denied. Reported below: 570 F. 2d 350.

No. 77-1576. BrownNing v. Unitep States. C. A, 10th
Cir. Certiorari denied. Reported below: 572 F. 2d 720.

No. 77-1577. WiLLiAMS v. CLAYTOR, SECRETARY OF THE
Navy, er aL. C. A. D. C. Cir. Certiorari denied. Reported
below: 187 U. S. App. D. C. 427, 574 F. 2d 638.

No. 77-1580. GIST ET AL. v. STAMFORD HOSPITAL DISTRICT
ET AL. Ct. Civ. App. Tex., 11th Sup. Jud. Dist. Certiorari
denied. Reported below: 557 S. W. 2d 556.

No. 77-1582. WarLs v. BELL, ATTORNEY GENERAL, ET AL
C. A. 7th Cir. Certiorari denied. Reported below: 567 F. 2d
391.

No. 77-1585. STEPHENSON ET AL. v. UNrTED STATES. C. A
6th Cir. Certiorari denied. Reported below: 571 F. 2d 584

No. 77-1586. KEercH T AL. v. UNrTED STATES ET AL, C. A.
2d Cir. Certiorari denied. Reported below: 572 F. 2d 36.

No. 77-1588. NasH ET AL. v. FARMERS NEw WORLD L.IFE
InsuraNce Co. BT AL. C. A. 6th Cir. Certiorari denied
Reported below: 570 F. 2d 558.

No. 77-1589. Owuiverr v. Unrrep States. C. A. 5th Cir.
Certiorari denied. Reported below: 567 F. 2d 638.
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No. 77-1590. THOMPSON, SUPERINTENDENT OF PuUBLIC IN-
STRUCTION OF WiscoNsIN v. HorLy TriNity COMMUNITY
Scmoor, Inc. Sup. Ct. Wis. Certiorari denied. Reported
below: 82 Wis. 2d 139, 262 N. W. 2d 210.

No. 77-1593. Cox v. WasHINGTON. Ct. App. Wash. Cer-
tiorari denied. Reported below: 17 Wash. App. 896, 566 P.
2d 935.

No. 77-1594. RaArcLirr v. ESTELLE, CoRRECTIONS DIREC-
Tor. C. A, 5th Cir. Certiorari denied.

No. 77-1595. CospEN v. WasHiNGgToN. Ct. App. Wash.
Certiorari denied. Reported below: 18 Wash. App. 213, 568
P. 2d 802.

No. 77-1597. GeLINAS ET UX. v. COMMISSIONER OF INTER-
NAL REveNug. C. A. Ist Cir. Certiorari denied. Reported
below: 573 F. 2d 1285.

No. 77-1598. HamMmonD v. ALaBama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 354 So. 2d 280.

No. 77-1600. Gruiring O1L Co. v. FEpERAL ENERGY REGU-
LATORY CommissioN. C. A. 5th Cir. Certiorari denied. Re-
ported below: 566 F. 2d 1323.

No. 77-1601. PERRY ET AL. v. WiLsoN ET AL. Ct. App.

Ga. Certiorari denied. Reported below: 144 Ga. App. 58,
240 8. E. 2d 290.

No. 77-1603. DaverERTY v. CITY OF LONG BeacH, CAL-
FORNIA, ET AL. Ct. App. Cal.,, 2d App. Dist. Certiorari de-

g;;d. Reported below: 75 Cal. App. 3d 972, 142 Cal. Rptr.

No. 77-1604. Kantor v. DuxN, GOVERNOR OF TENNESSEE,

ET AL C. A. 6th Cir. Certiorari denied. Reported below:
ST1F, 2d 581,
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No. 77-1607. Jomnson, DrakE & Piper, Inc. v. New
York. Ct. App. N. Y. Certiorari denied. Reported below:
43 N.Y.2d 677,371 N. E. 2d 786.

No. 77-1608. HErRNANDEZ v. CALIFORNIA. Ct. App. Cal,
2d App. Dist. Certiorari denied.

No. 77-1610. ArmanDp v, UNITED STATES; and

No. 77-6758. VILLAREAL ET AL. v. UN1TED STATES. C. A
5th Cir. Certiorari denied. Reported below: No. 77-1610,
565 F. 2d 927; No. 77-6758, 565 F. 2d 932.

No. 77-1612. STIRLING ET AL. v. UNITED STATES; and
No. 77-1761. PHirues v. UNiTED STATES. C. A, 2d Cir.
Certiorari denied. Reported below: 571 F. 2d 708.

No. 77-1614. BoweN, GOVERNOR OF INDIANA, ET AL. 7.
UniTep STaTES ET AL, C. A, 7th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 400.

No. 77-1616. NeLsoN v. DEFENSE LoGISTICS AGENCY.
C. A. 5th Cir. Certiorari denied. Reported below: 568 F.2d
1366.

No. 77-1617. LAckLEN v, CamPBELL, CHAIRMAN, CIVIL
Service CommissioN, T AL. C. A. D. C. Cir. Certiorari
denied. Reported below: 187 U. S. App. D. C. 240, 571 F.
2d 674.

No. 77-1622. WRIGHT ET AL. v. UNITED STATES ET AL
C. A. 10th Cir. Certiorari denied. Reported below: 568 F.
2d 153.

No. 77-1624. PusrLic ServicE CoMPANY oF NEw Hamep-
SHIRE v. SEACOAST ANTI-PoLLuTioN LEAGUE ET AL, C. A. st
Cir. Certiorari denied. Reported below: 572 F. 2d 872.

No. 77-1628. CeLesritTy, INC. v. A & B InstrRuMENT CO,
INc., BT AL. C. A. 10th Cir. Certiorari denied. Reported
below: 573 F. 2d 11.
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No. 77-1629. WiLkes v. Cauirornia. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 77-1630. Mack Trucks, INc. v. NaTioNAL LaBOR RE-
1aTIoNS Boarp ET AL. C. A. 3d Cir. Certiorari denied. Re-
ported below: 573 F. 2d 1302.

No. 77-1632. Truck Drivers Locarn Union No. 807,
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS,
HeLpeErs & WAREHOUSEMEN OF AMERICA v. BoHACK CoORP.

C. A. 2d Cir. Certiorari denied. Reported below: 567 F. 2d
237.

No. 77-1633. WeinsTEIN v. UNITED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 578 F. 2d 1372.

No. 77-1634. SecURITY SAVINGS & L.OAN ASSOCIATION OF
DickinsoN, Texas v, City Savings AssN. Sup. Ct. Tex.
Certiorari denied. Reported below: 560 S. W. 2d 930.

No. 77-1635. Frckun ET AL, v. UN1TED STATES. C. A. 9th
Cir. Certiorari denied. Reported below: 570 F. 2d 352.

No. 77-1636. REep v. City oF Los ANGELES ET AL. App.
Ct. Cal.,, 2d App. Dist. Certiorari denied.

No. 77-1637. RopinsoN v. Kusper, CLERK oF CO0OK
County, ET AL. Sup. Ct. Ill. Certiorari denied. Reported
below: 69 Il1. 2d 374, 372 N. E. 2d 66.

NQ. 77-1638. CRANE ET AL. v. BarTH ET AL. C. A. 2d Cir.
Certiorari denied. Reported below: 573 F. 2d 1289.

Nq. 77-1639. Hampron v. UniTeD StaTES. C. A. 6th Cir.
Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-1640. Crarx EqurpMeENT Co. v. KELLER ET AL.

7C7‘8A' 8th Cir. Certiorari denied. Reported below: 570 F. 2d
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No. 77-1641. Guisto »v. Unrrep States. C. A. 3d Crr.
Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-1643. Houvrrin v. UNITED STATES; and
No. 77-6728. PwuiLues v. UN1TED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 566 F. 2d 1027,

No. 77-1646. JoNES ET AL, v. FARMERS ALLIANCE MUTUAL
Insurance Co. C. A. 10th Cir. Certiorari denied. Re-
ported below: 570 F. 2d 1384.

No. 77-1647. MCcGIRR v. DIvISION OF VETERANS ATFAIRS,
ExEcuTIivE DEPARTMENT, STATE OF NEwW YORK, ET AL Ct.
App. N. Y. Certiorari denied. Reported below: 43 N. Y.
2d 635, 374 N. E. 2d 123.

No. 77-1651. YoungsTowN CARTAGE Co. v. UNITED STATES
ET AL.  C. A. D. C. Cir. Certiorari denied. Reported be-
low: 187 U. S. App. D. C. 294, 571 F. 2d 1243.

No. 77-1655. HowrLL v. TrHomas, SHeriFr. C. A, 5th
Cir. Certiorari denied. Reported below: 566 F. 2d 469.

No. 77-1656. BrancoNE v. PENNsyYLvaNIA. Super. Ct. Pa.
Certiorari denied. Reported below: 249 Pa. Super. 34, 375
A. 2d 743.

No. 77-1657. Trxas EmPLOYERS’ INSURANCE ASSN. 0.
Unirep States.  C. A. 5th Cir.  Certiorari denied. Reported
below: 558 F. 2d 766 and 569 F. 2d 874.

No. 77-1658. CriccHI v. NaBer Er AL. C. C. P, A. Cer-
tiorari denied. Reported below: 567 F. 2d 382.

No. 77-1660. AsLe CoNTRACTORS, INC. v. MARSHALL, SEC-
RETARY OF LaBoR. C. A. 9th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 1055.

No. 77-1661. MarcH ET UX. v. ALLis-CrALMERS CORP.
T aL. C. A. 3d Cir. Certiorari denied. Reported below:
571 F. 2d 572.
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No. 77-1664. SureLTON v. UNiTED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 573 F. 2d 917.

No. 77-1666. WARMINSTER TowWNSHIP, PENNSYLVANIA 2.

PrrroNe. C. A. 3d Cir. Certiorari denied. Reported below:
572 F. 2d 98.

No. 77-1667. Murricax v. Unrtep States. C. A. 2d Cir.
Certiorari denied. Reported below: 573 F. 2d 775.

No. 77-1668. TavyLor v. Pergeau. C. A. 9th Cir. Cer-
tiorari denied.

No. 77-1669. Fazio ET ux. v. ZONING HEARING BOARD OF
East MarLBorROUGH TownsHIP., Pa. Commw. Ct. Certiorari
denied. Reported below: 32 Pa. Commw. 243, 378 A. 2d
1299,

No. 77-1672. FirsT NATIONAL BANK oF OREGON, TRUSTEE
v. UnitEp StaTES. Ct. Cl.  Certiorari denied. Reported
below: 215 Ct. Cl. 609, 571 F. 2d 21.

No. 77-1673. Hasenstas v. UniTED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 575 F. 2d 1035.

No. 77-1675. Marion Circurr Court oF MARION COUNTY,
INDIANA, BT AL. v. INDIANA EX REL. PUBLIC SERVICE COMMIS-
SION OF INDIANA ET AL. Sup. Ct. Ind. Certiorari denied.
Reported below: 267 Ind. 422, 370 N. E. 2d 690.

No. 77-1678. BucuvaLas v. MassacuUuserts. Ct. App.

Mass. Certiorari denied. Reported below: — Mass. App.
—, 373 N. E. 2d 221.

No. 77-1683. Unirep TeLEGRAPH WoORKERS, AFL-CIO .
NatronaL LaBor RevraTIONS Boarp ET AL. C. A, D. C. Cir.

Certiorari denied. Reported below: 187 U. S. App. D. C. 231,
571 F. 2d 665,
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No. 77-1682. Lisa-Jer, INc. v. DuNcaN AviaTion, Inc.
C. A. 8th Cir. Certiorari denied. Reported below: 569 F. 24
1044.

No. 77-1684. Broapus v. LorT, ADMINISTRATRIX. Sup.
Ct. Miss. Certiorari denied. Reported below: 353 So. 2d
749,

No. 77-1685. RocHE v. UNITED STATES; and
No. 78-5125. Ramos v. Unitep StaTes. C. A. 2d Ci.
Certiorari denied. Reported below: 575 F. 2d 56.

No. 77-1689. LittoN SysTEMs, INC. v. UNITED STATES.
C. A. 4th Cir. Certiorari denied. Reported below: 573 F.
2d 195.

No. 77-1691. WaN SHig Hsiem v. IMMIGRATION AND
NATURALIZATION SERVICE. C. A. 2d Cir. Certiorari denied.
Reported below: 569 F. 2d 1179.

No. 77-1692. RonwiN v. SupREME COURT OF ARIZONA.
Sup. Ct. Ariz. Certiorari denied.

No. 77-1693. Pevuitiert v. Unitep States. C. A, 8th
Cir. Certiorari denied. Reported below: 576 F. 2d 749.

No. 77-1695. UniricaTion CHURCH ET AL. v. BELL, AT-
TORNEY GENERAL, ET AL. C. A. D. C. Cir. Certiorari denied.
Reported below: 189 U. S. App. D. C. 92, 581 F. 2d 870.

No. 77-1698. WESTERN PENNSYLVANIA MoToR CARRIERS
AssN. v. INTERNATIONAL BROTHERHOOD OF TEAMSTERS
CHAUFFEURS, WAREHOUSEMEN & HELPERS oF AMERICA, LOCAL
249, C. A.3d Cir. Certiorari denied. Reported below: 574
F. 2d 783.

No. 77-1699. Diem v. UNtTED STATES ET AL.  C. A. 2d Cir
Certiorari denied.
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No. 77-1700. WestrorT TAx1r ServICE, INC., ET AL. v.
ApaMs, SECRETARY OF TRANSPORTATION, ET AL. C. A. 2d Cir.
Certiorari denied. Reported below: 571 F. 2d 697.

No. 77-1702. Kansas Crry SouTHERN RarLway Co. ET AL.
v. Crry oF SHREVEPORT ET AL. Sup. Ct. La. Certiorari de-
nied. Reported below: 354 So. 2d 1362.

No. 77-1705. DunNGaN, TrRUSTEE IN BaNkKRUPTCY v. MOR-
6AN Drive-Away, Inc, ET AL. C. A, 9th Cir. Certiorari
denied. Reported below: 570 F. 2d 867.

No. 77-1706. JanNicH Bros., INc. v. AMERICAN DISTILLING

Co. C. A. 9th Cir. Certiorari denied. Reported below: 570
F. 2d 848.

No. 77-1707. Starr ET AL. v. NixoN ET AL. C. A, 10th Cir.
Certiorari before judgment denied.

.NO' 77-1708. BuLuiNngToN v. UniTED STATES. C. A. 6th
Cir. Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-1709. Tmomas v. Froripa. Dist. Ct. App. Fla.,
4th Dist. Certiorari denied.

No. 77-1712. MARINA MANAGEMENT CORP. v. BREWER.

Eé A.2d Cir. Certiorari denied. Reported below: 572 F. 2d

No. 77-1713. TaercHoODSI v. IMMIGRATION AND NATURALI-
ZATION SERVICE; AND YOUSEFI v. IMMIGRATION AND NATURALI-

ZATION Service. C. A. 5th Cir. Certiorari denied. Re-
ported below: 569 F. 2d 1154.

NQ. 77-1714, KipDER v. ANDERSON ET AL, Sup. Ct. La.
Certiorari denied. Reported below: 354 So. 2d 1306.

No. 77-1716. Keiny v. Unrrep Srares. C. A. 5th Cir.
Certiorari denied. Reported below: 569 F. 2d 928.
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No. 77-1718. Crry oF PHILADELPHIA ET AL, v. UNITED
States. C. A. 3d Cir. Certiorari denied. Reported below:
573 F. 2d 802.

No. 77-1719. NoranN v. Froripa. Sup. Ct. Fla. Certio-
rari denied. Reported below: 355 So. 2d 516.

No. 77-1720. StEwWART v. UNITED STATES. C. A. 9th Cir,
Certiorari denied. Reported below: 576 F. 2d 1350.

No. 77-1721. LySEK ET UX. v. COMMISSIONER OF INTERNAL
RevEnNvue. C. A, 9th Cir. Certiorari denied.

No. 77-1725. Coreco INpusTrIES, INC. v. BERMAN ET AL
C. A. 3d Cir. Certiorari denied. Reported below: 567 F. 2d
569.

No. 77-1728. SH1FFrMAN v. UN1TED STAaTES. C. A. 6th Cir.
Certiorari denied. Reported below: 576 F. 2d 703.

No. 77-1729. Unitep States v. KeLiey ET vir. C. A. 2d
Cir. Certiorari denied. Reported below: 568 F. 2d 259.

No. 77-1730. CurinTonN v. Unrrep States. C. A. 9th Cir
Certiorari denied. Reported below: 574 F. 2d 464.

No. 77-1731. Daviston v. Unrrep States. C. A. 3d Cir.
Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-1732. AceNEW v. Norre CaroLina. Sup. Ct. N.C.
Certiorari denied. Reported below: 294 N. C. 382, 241 8. E.
2d 684.

No. 77-1734. WarDEN, WEST VIRGINIA PENITENTIARY V.
Joxes. Sup. Ct. App. W. Va. Certiorari denied. Reported
below: — W. Va. — 241 S, E. 2d 914.

No. 77-1738. WirLiams v. Unrtep States. C. A. 8th Cir
Certiorari denied. Reported below: 578 F. 2d 1383.
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No. 77-1739. Ryaw ET AL. v. DonNELLY. Dist. Ct. App.
Fla., 3d Dist. Certiorari denied. Reported below: 348 So.
2d 970.

No. 77-1740. PaivLures v. UniTep States. C. A. 9th Cir.
Certiorari denied. Reported below: 577 F. 2d 495.

No. 77-1741. Horrapay ». Unitep States. C. A. 5th
Cir. Certiorari denied. Reported below: 566 F. 2d 1018.

No. 77-1742. State Tax CoMMISSION, DEPARTMENT OF
Taxar10N AND FinNaNcE oF NEwW York v. HoLLy S. CLAREN-
poN Trust. Ct. App. N. Y. Certiorari denied. Reported
below: 43 N. Y. 2d 933, 374 N. E. 2d 1242.

No. 77-1744. BarNEs, COMMISSIONER OF CORPORATIONS OF
CautrorNiA v. HEWLETT-PACKARD Co. ET AL, C. A. 9th Cir.
Certiorari denied. Reported below: 571 F. 2d 502.

No. 77-1745. Gpowik v. Frorma. Dist. Ct. App. Fla.,

4th Dist. Certiorari denied. Reported below: 352 So. 2d
183.

No. 77-1746. Faver ». Unxrrep States. C. A. 2d Cir.
Certiorari denied. Reported below: 573 F. 2d 741.

No. 77-1747. NatioNAL LAND FOR PropLE, INC. v. ANDRUS,

SECRETARY OF THE InTERIOR, ET AL. C. A. D. C. Cir. Cer-
tiorari denied.

No. 77-1748. McCurLoceE Gas ProcmssiNg Corp. 0.
Canapian Hiprogas REsources, Lirp.,, ET AL. Temp. Emerg.
Ct. App.  Certiorari denied. Reported below: 577 F. 2d 712.

No. 77-1749. Prrez v. BorcHERS, DisTRICT ATTORNEY,
49tH Jubrcran Districr, Texas, eT AL, C. A. 5th Cir. Cer-
tiorari denied. Reported below: 567 F. 2d 285.

No. 77-1750. Micricax Narronar BANK . MARSHALL,
SECRETARY OF LaBor, C. A. 6th Cir. Certiorari denied.
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No. 77-1751. Lacey v. Unrtep States. C. A. 2d Cir.
Certiorari denied. Reported below: 578 F. 2d 1371.

No. 77-1752. RavcHa v. Unitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 574 F. 2d 706.

No. 77-1753. SumeLL Forp TracTor, Inc. v. Forn Motor
Co. T AL. C. A. 5th Cir. Certiorari denied. Reported be-
low: 570 F. 2d 947.

No. 77-1754. WiLDLIFE PRESERVES, INC. v. UNITED STATES

ET AL. C. A. 3d Cir. Certiorari denied. Reported below:
568 F. 2d 771.

No. 77-1755. MERCER ET UX. v. COMMISSIONER OF IN-
TERNAL REVENUE. C. A. 9th Cir. Certiorari denied. Re-
ported below: 564 F. 2d 1317.

No. 77-1757. Hreara Tec DivisioN/SAN Francisco v.
NationaL LaBor ReraTions Boarp. C. A. 9th Cir. Certio-
rari denied. Reported below: 566 F. 2d 1367.

No. 77-1759. M. J. KsrLy Co. ET AL. v, Cipra, INC
C. A. 10th Cir. Certiorari denied.

No. 77-1760. DiLLoN MareriaLs HanpLing, Inc. v. AL-
BION INDUSTRIES, A DivisioN oF King-SeeLey TaERMOS Co.

C. A. 5th Cir. Certiorari denied. Reported below: 567 F. 2
1299.

No. 77-1762. TaHoMPSON v. SHAW ET AL. C. A. 6th Cir
Certiorari denied. Reported below: 571 F. 2d 582.

No. 77-1763. SuTToN ET AL. v. UN1TED STATES. C. A. 4th
Cir. Certiorari denied. Reported below: 577 F. 2d 738.

No. 77-1766. LiNcoLN ET AL. v. Unitep States. C. A
D. C. Cir. Certiorari denied. Reported below: 188 U. S
App. D. C. 315,580 F. 2d 578.
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No. 77-1764. McLavcaHLIN ». UN1TED STATES. C. A. 3d
Cir. Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-1768. Tmomas v. Texas. Ct. Crim. App. Tex.
Certiorari denied. Reported below: 562 S. W. 2d 240.

No. 77-1769. EasterN ScieNTiric Co. v. WiLp HEERBRUGG
InstRuMENTS, INc. C. A. 1st Cir. Certiorari denied. Re-
ported below: 572 F. 2d 883.

No. 77-1771. LUSTGARTEN v. BAKER, ADMINISTRATOR,
Hicaranp District HospitaL, T AL.  Ct. App. Ohio, High-
land County. Certiorari denied.

No. 77-1772. KAHAN ET AL. v. UN1TED STATES. C. A. 2d
Cir. Certiorari denied. Reported below: 572 F. 2d 923.

No. 77-1773. PrRUNE BARGAINING ASSN, ET AL. v. BERG-
LAND, SECRETARY OF AGRICULTURE, ET AL. C. A. 9th Cir.
Certiorari denied. Reported below: 571 F. 2d 1132.

No. 77-1774. Forp v. UniTep StaTES. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 729.

No. 77-1776. BEARDSLEE ET UX. v. UNITED STaTES. C. A.
6th Cir. Certiorari denied. Reported below: 562 F. 2d 1016.

No. 77-1777. PevTzMAN v. AMERICAN Rap1o AssN. App.
Term, Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

N(?. 77-1778. Guirrre v. Unitep States. C. A. 7th Cir.
Certiorari denied. Reported below: 576 F. 2d 126.

No. 77-1781. RaBco MEeraL Probucts, Inc. v. NATIONAL
LABoR RELATIONS Boarp. C. A. Oth Cir. Certiorari denied.
Reported below: 566 F. 2d 1182.

No. 77-1782. ArtmHUR ANDERSEN & Co. v. OHIO ET AL.

C. A. 10th Cir. Certiorari denied. Reported below: 570 F.
2d 1370,
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No. 77-1787. GracaLoNE v. UN1TED STATES. C. A. 6th Cir,
Certiorari denied. Reported below: 574 F. 2d 328.

No. 77-1789. SarrerwHITE v. Texas. Ct. Crim. App.
Tex. Certiorari denied. Reported below: 560 S. W. 2d 697.

No. 77-1791. BARDWELL ET AL. v. SPRING Woops Bank.
C. A. 5th Cir. Certiorari denied. Reported below: 569 F. 2d
1153.

No. 77-1793. City oFr WARREN ET AL. v. KELLY ET AL

C. A. 6th Cir. Certiorari denied. Reported below: 577 F.
2d 740.

No. 77-1795. Svenska Orient LiNnen v. Ten. C. A.2d
Cir. Certiorari denied. Reported below: 573 F. 2d 772,

No. 77-1796. Merro CLus, Inc. v. METRO PASsBoOK, INc,
ET AL. C. A, 6th Cir. Certiorari denied. Reported below:
571 F. 2d 582.

No. 77-1797. DiCarrLo ET AL. v. UNiTep States. C. A
1st Cir. Certiorari denied. Reported below: 575 F. 2d 952.

No. 77-1798. Porter CouNTy CHAPTER OF THE [ZAAK
WavLroN LEAGUE OF AMERICA, INc., ET AL. v. COSTLE, ADMIN-
ISTRATOR, ENVIRONMENTAL PROTECTION AGENCY, ET AL. C. A.
7th Cir. Certiorari denied. Reported below: 571 F. 2d 359.

No. 77-1799. UniteEp FEDERATION OF TEACHERS WELFARE
Funp v. State HuMAN RicuTS APPEAL BOARD ET AL App.
Div., Sup. Ct. N. Y., Ist Jud. Dept. Certiorari denied. Re-
ported below: 59 App. Div. 2d 826, 398 N. Y. S. 2d 775.

No. 77-1800. Superior O1L Co. v. FEDERAL ENERGY REGU-
LATORY ComMmissioN. C. A. 5th Cir. Certiorari denied. Re-
ported below: 569 F. 2d 971.

No. 77-1801. Rrrrer v. Unrrep States. C. A, 5th Cir.
Certiorari denied. Reported below: 569 F. 2d 1331.
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No. 77-1802. ArRMs ET UX. v. WATSON ET AL. Sup. Ct.
Minn. Certiorari denied. Reported below: 263 N. W. 2d
610.

No. 77-1803. DivisioN oF BEVERAGE, DEPARTMENT OF
Busingss REGULATION OF FLORIDA v. BONANNI SHIP SUPPLY,
Inc. Sup. Ct. Fla. Certiorari denied. Reported below: 356
So. 2d 308.

No. 77-1804. THOMSON v. ONSTAD, SHERIFF, ET AL. C. A,
9th Cir. Certiorari denied. Reported below: 573 F. 2d 1316.

No. 77-1805. LeGranp v. NEw York. App. Div., Sup.
Ct.N.Y., 2d Jud. Dept. Certiorari denied. Reported below:
61 App. Div. 2d 815, 402 N. Y. 8. 2d 209.

No. 77-1807. Burcro v. Unitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 580 F. 2d 1045,

No. 77-1808. GENERAL INSURANCE COMPANY OF AMERICA
v.' Oxvramoma Citry Housing AurHoORITY ET AL. C. A. 10th
Cir. Certiorari denied. Reported below: 571 F. 2d 1140.

No. 77-1811. Avvrrep Fipevity Corp. v. COMMISSIONER OF
InTERNAL REVENUE. C. A. 7th Cir. Certiorari denied. Re-
ported below: 572 F. 2d 1190.

No. 77-1812. SmurrMaN, Executrix v. HarTrorp TEX-
TLE Corp. ET AL. C. A. 2d Cir. Certiorari denied.

No. 77-1813. Vo~ LurTzow v. ALEXANDER, SECRETARY OF

THE ARMY, ET AL. C. A. 4th Cir. Certiorari denied. Re-
ported below: 570 F. 2d 346.

No. 77-1814. PeNNSYLVANTA v. SMITH. Super. Ct. Pa.

Certiorari denied. Reported below: 250 Pa. Super. 436, 378
A. 2d 1015,

No. 77-1815. PaYNE ET AL. v. TRAVENOL LABORATORIES,

INc, BT AL. O, A, 5th Cir. Certiorari denied. Reported be-
low: 565 F. 24 895.
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No. 77-1816. D1Giuro £t AL, v. UNtTED STATES. C. A, 3d
Cir. Certiorari denied. Reported below: 577 F. 2d 725 and
728.

No. 77-1817. I~ re McParTuin. C. A. 7th Cir. Certio-
rari denied. Reported below: 577 F. 2d 748.

No. 77-1820. INTERSTATE NATURAL GAS ASSOCIATION OF
AMERICA ET AL, v. FEDERAL ENERGY REGULATORY COMMISSION.
C. A. D. C. Cir. Certiorari denied. Reported below: 187
U.S. App. D. C. 426, 574 F. 2d 637.

No. 77-1821. Davis v. Unitep States. C. A. 3d Cir
Certiorari denied. Reported below: 576 F. 2d 1065.

No. 77-1823. Cook v. UnNitep States. C. A. 5th Cir
Certiorari denied. Reported below: 573 F. 2d 281.

No. 77-1827. FrickiNGeErR v. UNiTEDp STaTES. C. A, 9th
Cir. Certiorari denied. Reported below: 573 F. 2d 1349.

No. 77-1828. Union Paciric RaiLroap Co. ET AL. v. COHN
ET AL. C. A. 8th Cir. Certiorari denied. Reported below:
572 F. 2d 650.

No. 77-1830. HaskiN v. Unitep Stares. C. A. 9th Cir
Certiorari denied. Reported below: 573 F. 2d 1316.

No. 77-1836. Tmmore v. Crry or Braminguam. Ct.
Crim. Ala. Certiorari denied. Reported below: 356 So. 2d
231.

No. 77-1838. SavE Our CEMETERIES, INC., ET AL. ¥. ARCH-
procesE oF NEw ORLEANS, INc., ET aL. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 572 F. 2d 320.

No. 77-1839. DgrcaTurVILLE SPORTSWEAR Co., INC,, ET AL
v. NATIONAL LABoR Rerations Boarp er aL. C. A, 6th Cir
Certiorari denied. Reported below: 573 F. 2d 929.




ORDERS 837

439 U. 8. October 2, 1978

No. 77-1837. Avant, INc. v. Poraroip Core. C. A. 1st
Cir. Certiorari denied. Reported below: 572 F. 2d 889.

No. 77-1840. MURrRPHY v. SMITH, AKA DAVENPORT, AD-
MINISTRATRIX. Ct. App. Ohio, Hamilton County. Certiorari
denied.

No. 77-1841. Toro v. MarcorMm, CorrecrioNs ComMMIS-
SIONER, ET AL. Ct. App. N. Y. Certiorari denied. Reported
below: 44 N. Y. 2d 146, 375 N. E. 2d 739.

No. 77-1843. HOLSHOUSER ET AL. v. BoLpING ET AL. C. A.
4th Cir, Certiorari denied. Reported below: 575 F. 2d 461.

No. 77-1847. BanNGor & AroosTo0K RAIiLrRoAD Co. ET AL.
v. INTERSTATE CoMMERCE CoMmiIssioN ET AL, C. A. 1st Cir.
Certiorari denied. Reported below: 574 F. 2d 1096.

No. 77-1850. Grace v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 577 F. 2d 752.

No. 77-1851. VErpoNCK v. FREEDING, DBA FREEDING DiIs-
POSAL, ET AL. App. Ct. I11., 1st Dist. Certiorari denied. Re-
ported below: 56 I11. App. 3d 575, 371 N. E. 2d 1109.

No. 77-1852. OsBorN v. ILLiNots. App. Ct. I11,, 1st Dist.
Certiorari denied. Reported below: 53 Ill. App. 3d 312, 368
N. E. 2d 608.

No. 77-1853. May DePARTMENT STorRES Co. v. VETERANS’
ApmiNisTRATION ET AL. C. A. 8th Cir. Certiorari denied.
Reported below: 572 F. 2d 1275.

No. 77-1855. BarLey v. Unrrep Stares. C. A. 9th Cir.
Certiorari denied.

Ng. 77-1856. Wooprorp v. Un1TED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 580 F. 2d 1046.

No. 77-1858. Braver Er AL. v. ALaNiz BT AL, C. A. 9th
Cir. Certiorari denied. Reported below: 572 F. 2d 657.
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No. 77-1857. NorTH BY NorTHWEST Crvic Assn., Inc,
ET AL, v. CATES ET AL. Sup. Ct. Ga. Certiorari denied. Re-
ported below: 241 Ga. 39, 243 S. E. 2d 32.

No. 77-1864. WHITE v. UN1TED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 575 F. 2d 1339.

No. 77-1869. Ewir Ly & Co. v. SmMiTHKLINE Core.
C. A. 3d Cir. Certiorari denied. Reported below: 575 F. 2d
1056.

No. 77-6155. SmriteH v. Unitep States. C. A. 10th Cir.
Certiorari denied.

No. 77-6375. MARTIN v. BLACKBURN, WarDEN. C. A. 5th
Cir. Certiorari denied. Reported below: 568 F. 2d 1366.

No. 77-6396. MarTisoN v. LEEKE, CorrEcTIONS CoMMIS-
SIONER, ET AL. C. A. 4th Cir. Certiorari denied. Reported
below: 571 F. 2d 576.

No. 77-6398. Massey v. Leeke, CorrectioNs CoMMIS-
SIONER, ET AL. C. A, 4th Cir. Certiorari denied. Reported
below: 566 F. 2d 1173.

No. 77-6403. TreabWAY v. Missourt. Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 558 S. W. 2d 646.

No. 77-6405. MiLLER v. HARVEY, WARDEN, ET AL C. A.
4th Cir. Certiorari denied. Reported below: 566 F. 2d 879.

No. 77-6407. McCurry v. TeExAs ET AL, C. A. 5th Cir.
Certiorari denied. Reported below: 564 F. 2d 414.

No. 77-6418. P1san1 v. Loursiana. Sup. Ct. La. Certio-
rari denied. Reported below: 352 So. 2d 1043.

No. 77-6434. CorTez v. NEw York. App. Div., Sup. Ct
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 59
App. Div. 2d 1066, 399 N. Y. S. 2d 158.
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No. 77-6442. Ggreer v. Cauirornia. Ct. App. Cal, 1st
App. Dist. Certiorari denied.

No. 77-6473. MAarTIN v. Kansas. Sup. Ct. Kan. Certio-
rari denied. Reported below: 223 Kan. clxix, 573 P. 2d 612.

No. 77-6480. REDDY ET AL. v. JONES, SECRETARY, DEPART-
MENT OF CORRECTION OF NORTH CAROLINA, ET AL. C. A. 4th
Cir. Certiorari denied. Reported below: 572 F. 2d 979.

No. 77-6493. Tarpia v. NEw Mexico. Ct. App. N. M.
Certiorari denied.

No. 77-6496. Herrera v. MaLLey, WarpeN. C. A. 10th
Cir. Certiorari denied.

No. 77-6508. DeasoN v. ARkaNsas. Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 263 Ark. 56, 562 S. W. 2d 79.

No. 77-6510. WiLsoN v. MaryLaND. Ct. App. Md. Cer-

tiorari denied. Reported below: 281 Md. 640, 382 A. 2d
1053.

No. 77-6511. Coox v. MaryLanD. Ct. App. Md. Certio-
rari denied. Reported below: 281 Md. 665, 381 A. 2d 671.

No. 77-6519. Grirrin v. CruMmp. C. A. 10th Cir. Cer-
tiorari denied.

Nq. 77-6522. Cmamsuiss v. Foore er AL. C. A. 5th Cir.
Certiorari denied. Reported below: 562 F. 2d 1015.

No. 77-6532. Orsox v. AN, Jupge. Sup. Ct. Kan.
Certiorari denied.

.No. 77-6537. SprARs ET AL. v. UnrrED STATES. C. A. 10th
Cir. Certiorari denied. Reported below: 568 F. 2d 799.

N(?. 77'—6541. StrL v. Unttep States. C. A. 5th Cir.
Certiorari denied. Reported below: 568 F. 2d 1366.
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No. 77-6573. TuHRASHER v. UNITED STATES. C. A. 5th
Cir. Certiorari denied. Reported below: 569 F. 2d 894.

No. 77-6574. Yannt v. Unitep States. C. A. 2d Cir
Certiorari denied. Reported below: 573 F. 2d 1300.

No. 77-6594. REcAN v. CALIFORNIA; and
No. 77-6598. Carr v. CaLiForNIA. Ct. App. Cal., 1st App.
Dist. Certiorari denied.

No. 77-6599. Rices v. FLamm, Warpen. C. A. 6th Cir.
Certiorari denied. Reported below: 573 F. 2d 1311.

No. 77-6600. SarrerrieLp v. UNiTEp States. C. A. 9th
Cir. Certiorari denied. Reported below: 572 F. 2d 687.

No. 77-6602. DrskiNS v. BORDENKIRCHER, WARDEN.
C. A. 6th Cir. Certiorari denied. Reported below: 577 F. 2d
740.

No. 77-6603. WriLsoN v. UNITED STATES; and
No. 77-6605. RiCHARDSON ET AL. v. UNITED STATES. C. A
7th Cir. Certiorari denied. Reported below: 560 F. 2d 861.

No. 77-6610. CouLstoN v. VirGiNTA. Sup. Ct. Va. Cer-
tiorari denied.

No. 77-6612. Beckkr v. UNITED STATES ; and :
No. 77-6646. Brcker v. UniTep States. C. A. 5th Cir.
Certiorari denied. Reported below: 566 F. 2d 914.

No. 77-6615. TrweaTrr v. UniTED STaTES. C. A. 2d Cir.
Certiorari denied. Reported below: 578 F. 2d 1372.

No. 77-6621. Arworp v. Hocan, Warben. Ct. App. D.C.
Certiorari denied.

No. 77-6624. Garcia v. Unrrep Stares. C. A. 9th Cir
Certiorari denied. Reported below: 575 F. 2d 1343.

No. 77-6625. Pay~e v. Unirep Srates. C. A. 7th Cir.
Certiorari denied. Reported below: 577 F. 2d 745.
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No. 77-6641. Lger v. Unrrep States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 573 F. 2d 1316.

No. 77-6644. MINNIFIELD v. UNITED STATES. C. A. 9th
Cir. Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6651. InpiAN Boy X v. Unitep States. C. A.
9th Cir. Certiorari denied. Reported below: 565 F. 2d 585.

No. 77-6652. SMmITH ET UX. v. UNITED STATES. C. A. 10th
Cir. Certiorari denied.

No. 77-6654. THomAs v. ALForD, WARDEN, ET AL. C. A.
10th Cir. Certiorari denied.

No. 77-6661. WirLiams v. UNITED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 571 F. 2d 344.

No. 77-6662. SueLBY v. Unitep States. C. A. 7th Cir.
Certiorari denied. Reported below: 573 F. 2d 971.

No. 77-6666. TayLor v. UnitEp StatEs. C. A. 5th Cir.
Certiorari denied. Reported below: 559 F. 2d 1215.

No. 77-6667. TownNEs v. COLEMAN, ATTORNEY GENERAL
OF VIRGINIA, ET AL. C. A. 4th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 1306.

No. 77-6675. INMATES OoF THE NEBRASKA PENAL AND
CorrecTIONAL CoMPLEX v. GREENHOLTZ, CHAIRMAN, BOARD
OF ParoLE or NEBRASKA, BT AL. C. A. 8th Cir. Certiorari
denied. Reported below: 567 F. 2d 1368.

Nq. 77-6676. Hiur. v. Unrrep Srtates. C. A. 3d Cir.
Certiorari denied. Reported below: 573 F. 2d 1301.

No. 77-6679. Harr v. Unitep States. C. A. 8th Cir,
Certiorari denied.

'No. 77-6683. CampBeLL v. UniTeEp Stares. C. A. 6th
Cir. Certiorari denied. Reported below: 571 F. 2d 583.
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No. 77-6684. WEeLcH v. UNIiTep StaTES. C. A. 9th Cir,
Certiorari denied. Reported below: 572 F. 2d 1359.

No. 77-6685. Evers v. Unitep States. C. A, 5th Cir
Certiorari denied.

No. 77-6689. YEeLArDpY v. UNITED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 567 F. 2d 863.

No. 77-6692. SancuHEz v. UNITED STATES. C. A. 10th Cir.
Certiorari denied. Reported below: 574 F. 2d 505.

No. 77-6694. WriLLiaMs v. UNITED STATES; and
No. 78-5027. McGraY v. Unitep States. C. A. 2d Cir
Certiorari denied. Reported below: 575 F. 2d 388.

No. 77-6696. Lewis v. Unitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 573 F. 2d 1298.

No. 77-6698. ImprucLIAa v. UNITED STATES. C. A. 1st Cir.
Certiorari denied. Reported below: 564 F. 2d 87.

No. 77-6699. Lupwic v. WasHiNGTON. Ct. App. Wash.
Certiorari denied. Reported below: 18 Wash. App. 50, 566 P.
2d 946.

No. 77-6704. MonTcoMERY v. EstELLE, CoRRECTIONS DI-
RECTOR. C. A. 5th Cir. Certiorari denied. Reported below:
568 F. 2d 457.

No. 77-6710. StrickLAND v. HoppER, WARDEN. C. A. 5th
Cir. Certiorari denied. Reported below: 571 F. 2d 275.

No. 77-6711. Brace v. Mip-AMERIcA FEDERAL SAvINGS &
Loan Assn. ET aL. C. A. 7th Cir. Certiorari denied. Re-
ported below: 570 F. 2d 347.

No. 77-6712. Bripges v. UnrTep States. Ct. App. D. C.
Certiorari denied. Reported below: 381 A. 2d 1073.

No. 77-6718. CARTER v. STETSON, SECRETARY OF THE AIR
Force, BT AL. C. A. D. C. Cir. Certiorari denied.
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No. 77-6721. PaprskAR v. ESTELLE, CORRECTIONS DIREC-
tor. C. A. 5th Cir. Certiorari denied. Reported below:
566 F. 2d 1277.

No. 77-6723. Pierro v. Unitep States. C. A. 3d Cir.
Certiorari denied. Reported below: 577 F. 2d 730.

No. 77-6724. Barker v. FLoripa. Sup. Ct. Fla. Certio-
rari denied. Reported below: 356 So. 2d 263.

No. 77-6725. Lee v. EsteLLE, CORRECTIONS DIRECTOR.
C. A. 5th Cir. Certiorari denied. Reported below: 568 F.
2d 1365.

No. 77-6726. LipscomB v. AMERicAN Express Co. Ct.
App. Mich. Certiorari denied.

No. 77-6729. HawtHORNE v. UnITED STATES. C. A. 10th
Cir. Certiorari denied.

No. 77-6730. McKinNEY v. Unitep States. C. A. 6th
Cir. Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6731. Bartie v. UnitEp STaTES. C. A. 4th Cir.
Certiorari denied.

No. 77-6733. HarLLMAN v. UNITED STATES ; and
‘No. 77-6742. DiGrovannt v. Unitep States. C. A. 3d
Cir. Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-6734. GuarRiN v. CLELAND, ADMINISTRATOR, VET-
ERANS’ AFFAIRS, BT AL. C. A. D. C. Cir. Certiorari denied.

No. 77-6735. HucuErs v. MaryLanp. Ct. Sp. App. Md.
Certiorari denied.

.No. 77-6736. Musraccaio v. Unrtep States. C. A. 3d
Cir. Certiorari denied., Reported below: 566 F. 2d 1170.

No. 77-6738. Jonus v. JAGo, CORRECTIONAL SUPERINTEND-
ENT. C. A, 6th Cir. Certiorari denied.
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No. 77-6739. Warres v. Unrtep StaTes. C. A. 5th Cir.
Certiorari denied. Reported below: 569 F. 2d 384.

No. 77-6740. JoRGENSEN ET AL. v. CupPP, PENITENTIARY
SUPERINTENDENT. Ct. App. Ore. Certiorari denied. Re-
ported below: 31 Ore. App. 157, 570 P. 2d 86.

No. 77-6746. CarTer v. TExas. C. A. 5th Cir. Certio-
rari denied. Reported below: 564 F. 2d 414.

No. 77-6748. Jones v. HoppEr, WaRDEN. C. A. 5th Cir.
Certiorari denied. Reported below: 562 F. 2d 1259.

No. 77-6750. Grace v. Hoprer, WarDEN. C. A. 5th Cir.
Certiorari denied. Reported below: 566 F. 2d 507.

No. 77-6751. GrENN v. NEw York. App. Div., Sup. Ct.
N. Y., 1st Jud. Dept. Certiorari denied. Reported below:
61 App. Div. 2d 890, 402 N. Y. S. 2d 700.

No. 77-6753. Tuomas v. FLorma. Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 354 So. 2d 372.

No. 77-6755. Bas v. UniteED STATES. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 578 F. 2d 1370.

No. 77-6756. CaNNEY v. WAINWRIGHT, DIRECTOR, DE-
PARTMENT OF OFFENDER REHABILITATION oF FrLoripa. C. A.
5th Cir. Certiorari denied.. Reported below: 568 F. 2d 1365.

No. 77-6757. STEWART ET AL. v. UNITED StaTEs. C. A
5th Cir. Certiorari denied. Reported below: 573 F. 2d 84.

No. 77-6759. O’LeAry v. PALMER ET AL. Ct. App. Ohio,
Summit County. Certiorari denied.

No. 77-6760. Barparrama v. Unitep Stares. C. A. 5th
Cir. Certiorari denied. Reported below: 566 F. 2d 560.

No. 77-6761. BrowN v. PenNNsyLvania. Sup. Ct. Pa
Certiorari denied.
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No. 77-6762. SpEAR v. HogaN, WARDEN, ET AL. C. A. 5th
Cir. Certiorari denied. Reported below: 573 F. 2d &4.

No. 77-6763. DORROUGH ET AL. v. MULLIKIN, ASSOCIATE
Warpen. C. A. 5th Cir. Certiorari denied. Reported
below: 563 F. 2d 187,

No. 77-6764. WiLson v. WiLLowBrook, Inc. C. A, 5th
Cir. Certiorari denied. Reported below: 569 F. 2d 1154.

No. 77-6765. SMmITH v. DoDSON, SUPERINTENDENT OF UNIT
#11, er aL. C. A. 4th Cir. Certiorari denied. Reported
below: 571 F. 2d 577.

No. 77-6767. Pracock v. Cox eT viR. Ct. App. Ga. Cer-

tiorari denied. Reported below: 143 Ga. App. 762, 240 S. E.
2d 97.

No. 77-6770. Hocker v. UniTep StATES. C. A. 6th Cir.
Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6771. CLEVELAND v. UNITED STATES;

No. 77-6773. TaNNER v. UNITED STATES; and

No. 77-6938. SwaiNn v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 571 F. 2d 334.

No. 77-6772. Uwnperwoop v. Unitep States. C. A, 6th
Cir. Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6775. Rau v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6777. FREEMAN ET AL. v. MABRY, CORRECTION
Commissroner. C. A. 8th Cir. Certiorari denied. Reported
below: 570 F. 2d 813.

No. 77-6778. Lee y. Unttep States. C. A. D. C. Cir.
Certiorari denied.

No. 77-6779. WeBer v. OHIO. Ct. App. Ohio, Medina
County. Certiorari denied.
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No. 77-6780. CorBiTT v. UniTED STATES. C. A. 3d Cir.
Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-6781. Warsox v. UniteEp States. Ct. App. D. C.
Certiorari denied.

No. 77-6783. K. G. W. v. Georgria. Ct. App. Ga. Cer-

tiorari denied. Reported below: 144 Ga. App. 251, 240 S. E.
2d 755.

No. 77-6784. Tucker v. ArRizoNA. Sup. Ct. Ariz. Cer-
tiorari denied. Reported below: 118 Ariz. 76, 574 P. 2d 1295.

No. 77-6785. StEvENS v. UNITED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6787. Davron v. UNitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 570 F. 2d 352.

No. 77-6788. Harerove v. NEw York. App. Div., Sup.
Ct. N. Y, 2d Jud. Dept. Certiorari denied. Reported be-
low: 60 App. Div. 2d 636,400 N. Y. S. 2d 184.

No. 77-6789. RoBerrs v. UniTED STaTES. C. A. 5th Cir.
Certiorari denied. Reported below: 572 F. 2d 319.

No. 77-6792. Mappox v. INTERNAL REVENUE SERVICE.

C. A. 5th Cir. Certiorari denied. Reported below: 562 F. 2d
1259.

No. 77-6793. PrrersoN v. Moore, WARDEN, Er AL, C. A.
6th Cir. Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6794. PavasceHAK v. Unitep Stares. C. A. 3d
Cir. Certiorari denied. Reported below: 577 F. 2d 730.

No. 77-6795. JonEs v. New York. Ct. App. N. Y. Cer-
tiorari denied. Reported below: 44 N. Y. 2d 76, 375 N. E.
2d 41.
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No. 77-6797. PayroN v. Payron ET AL. Sup. Ct. S. C.
Certiorari denied. Reported below: 270 S. C. 275, 241 S. E.
2d 901.

No. 77-6799. Pereira v. Unitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 574 F. 2d 103.

No. 77-6801. Brawekr v. Cicconr, MEpicaL CENTER Di-
rector. C. A. 3d Cir. Certiorari denied. Reported below:
SfaiE. 2d"1301.

No. 77-6802. Owrson v. Raines BT AL. C. A. 10th Cir.
Certiorari denied.

No. 77-6804. RicuARDS v. BUTLER, CORRECTIONAL SUPER-
INTENDENT, ET AL. C. A, 2d Cir. Certiorari denied.

No. 77-6805. Simmons v. UntTep States. C. A. 6th Cir.
Certiorari denied. Reported below: 577 F. 2d 744.

No. 77-6806. SmitH v. RogErRs MEMORIAL HOSPITAL, NOW
Caprtor. HiLn HospitanL. Ct. App. D. C. Certiorari denied.
Reported below: 382 A. 2d 1025.

No. 77-6807. Wyarr v. Unmrep States. C. A. 5th Cir.
Certiorari denied. Reported below: 573 F. 2d 84.

.No. 77-6808. StinsoN v. CarpwrLL, WarDEN. C. A. 9th
Cir. Certiorari denied. Reported below: 577 F. 2d 752.

No. 77-6811. FrankLIN v. CRoSBY TYPESETTING CO. ET AL.

C. A. 5th Cir. Certiorari denied. Reported below: 568 F. 2d
1098.

N(?. 77-6812. Mrvers v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 572 F. 2d 506.

Ng. 77-6813. Avonzo v. UnNitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 571 F. 2d 1384.

No. 77-6815. SaNDERS v. WARDEN, STATE PRISON OF
SoutHERN MicHIGAN., C. A. 6th Cir. Certiorari denied.
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No. 77-6816. WHITE v. UNITED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 569 F. 2d 263.

No. 77-6818. Berry v. UnNitep States. C. A, 6th Cir.
Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6820. PeteErs v. GEorGia. Sup. Ct. Ga. Certio-
rari denied. Reported below: 241 Ga. 152, 243 S. E. 2d 883.

No. 77-6821. Lanprum v. Micuican. Ct. App. Mich.
Certiorari denied.

No. 77-6822. Riceins v. UniTep States. C. A. 5th Cir.
Certiorari denied. Reported below: 563 F. 2d 1264.

No. 77-6823. MarriNez v. UNitep Stares. C. A. 9th
Cir. Certiorari denied. Reported below: 571 F. 2d 589.

No. 77-6824. WasHINGTON v. UNiTED STATES. C. A. 4th
Cir. Certiorari denied. Reported below: 577 F. 2d 738.

No. 77-6825. SuHAvEr v. Unitep States. C. A. 4th Cir.
Certiorari denied. Reported below: 571 F. 2d 578.

No. 77-6826. Dancy v. Unitep States. C. A. 10th Cir.
Certiorari denied.

No. 77-6827. LoweNBERG v. UNIiTED StaTes. C. A. 9th
Cir. Certiorari denied. Reported below: 577 F. 2d 753.

No. 77-6828. Crark v. CUrrAN ET UX. Sup. Ct. Arnz
Certiorari denied. Reported below: 118 Ariz. 111, 575 P. 2d
310.

No. 77-6829. RosinsoN v. Omio. Ct. App. Ohio, Lake
County. Certiorari denied.

No. 77-6830. Hawkins v. Unirep Stares. C. A. 5th
Cir. Certiorari denied. Reported below: 566 F. 2d 1006.

No. 77-6832. HenpersoN v. UNitep States. C. A. 5th
Cir. Certiorari denied. Reported below: 573 F. 2d 84.
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No. 77-6833. PorLx v. Unitep States. C. A. 8th Cir.
Certiorari denied. Reported below: 574 F. 2d 964.

No. 77-6834. WoorLpripge v. UNiTED STATES. C. A. 5th
Cir. Certiorari denied. Reported below: 572 F. 2d 1027.

No. 77-6836. GaAMBLE v. OxvaHOMA ET AL. Ct. Crim.
App. Okla. Certiorari denied.

No. 77-6838. Oropreza-Briones v. UNITED STATES. C. A.
9th Cir. Certiorari denied. Reported below: 578 F. 2d 224.

No. 77-6839. BricaTweELL v. UNITED STATES. C. A. 3d
Cir. Certiorari denied. Reported below: 563 F. 2d 569.

No. 77-6840. Curirron v. UNnrTep States. C. A. 7th Cir.
Certiorari denied. Reported below: 577 F. 2d 745.

No. 77-6842. Downs v. INpiaNA.  Sup. Ct. Ind. Certio-
rari denied. Reported below: 267 Ind. 342, 369 N. E. 2d 1079.

No. 77-6843. Formicora v. UniTep States. C. A. 6th
Cir. Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-6844. FormicorLa v. Unrtep States. C. A. 6th
Cir. Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-6845. SwansoNn v. Unitep States. C. A. 5th
Cir. Certiorari denied. Reported below: 572 F. 2d 523.

No. 77-6846. CrosBY v. UNITED STaTEs. Ct. App. D. C.
Certiorari denied. Reported below: 383 A. 2d 351.

No. 77-6847. CoremaN v. LoceINs, CORRECTIONAL SUPER-
INTENDENT. C. A. 9th Cir. Certiorari denied.

No. 77-6848. Cousino v. MicHIGaN. Sup. Ct. Mich.
Certiorari denied.

No.. 77-6849. DrFevere ET AL. v. UNITED STATES. C. A.
9th Cir. Certiorari denied. Reported below: 570 F. 2d 352.
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No. 77-6850. BRAKE v. WOMBLE, SHERIFF, ET AL.; and
Brake v. Nasg County Superior Courr. C. A. 4th Cir.
Certiorari denied. Reported below: 570 F. 2d 345 (first case);
571 F. 2d 574 (second case).

No. 77-6851. CarLeo v. Unitep StaTeEs. C. A. 10th Cir.
Certiorari denied. Reported below: 576 F. 2d 846.

No. 77-6852. MaruIis v. UniTtep States. C. A. 3d Cir.
Certiorari denied. Reported below: 577 F. 2d 730.

No. 77-6853. HenNbpricksoN v. UNiTED STATES. C. A. 5th
Cir. Certiorari denied. Reported below: 573 F. 2d 1308.

No. 77-6854. DoRROUGH ET AL. v. HoGAN, WARDEN, ET AL.
C. A. 5th Cir. Certiorari denied. Reported below: 563 F.
2d 1259.

No. 77-6856. WiLsoNn v. Inpiana. Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 268 Ind. 91, 373 N. E. 2d
1095.

No. 77-6857. Horcoms v. UN1TED STaTES. C. A. 6th Cir.
Certiorari denied. Reported below: 578 F. 2d 1381.

No. 77-6858. Bropy v. Unitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 580 F. 2d 1045.

No. 77-6859. WEeINSTEIN v. UNitep States. C. A. 4th
Cir. Certiorari denied. Reported below: 577 F. 2d 1147.

No. 77-6860. Haynes v. Unitep Stares. C. A. 5th Cir.
Certiorari denied. Reported below: 573 F. 2d 236.

No. 77-6861. ParisieN v. Unttep States. C. A. 8th Cir.
Certiorari denied. Reported below: 574 F. 2d 974.

No. 77-6862. Kinc v. Unitep States. C. A. 2d Ci
Certiorari denied. Reported below: 576 F. 2d 432.

No. 77-6863. GuzmaN v. Esterie, CorrecTiONS DIREC-
ToR. C. A. 5th Cir. Certiorari denied.
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No. 77-6864. TavrLor v. UNitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 572 F. 2d 1027.

No. 77-6865. Kowarak v. MicHIGAN. Sup. Ct. Mich.
Certiorari denied.

No. 77-6866. VarLLier v. UN1TED STATES. C. A. 10th Cir.
Certiorari denied.

No. 77-6867. BartrLeE v. Unitep StaTeEs. Ct. App. D. C.
Certiorari denied.

No. 77-6870. StoreEs v. FAIR, CORRECTIONAL SUPERIN-
TENDENT. C. A. 1st Cir. Certiorari denied.

No. 77-6871. Sxeap v. UnNmtep States. C. A. 3d Cir.
Certiorari denied. Reported below: 577 F. 2d 730.

No. 77-6872. DrFaLco v. Unttep States. C. A. 3d Cir.
Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-6873. Haro v. Unritep Srates. C. A. 10th Cir.
Certiorari denied. Reported below: 573 F. 2d 661.

No. 77-6874. Travror v. UniTeED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 577 F. 2d 744.

.No. 77-6875. THOMAS ET AL. v. UNITED STATES. C. A. 3d
Cir. Certiorari denied. Reported below: 573 F. 2d 1302.

No. 77-6877. Crawrorp v. UNITED STATES; and
Nq. 77-6906. Brarp v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 576 F. 2d 794.

Ng. 77-6878. GreeN v. UnNiTep States. C. A. 7th Cir.
Certiorari denied. Reported below: 575 F. 2d 1341.

No. 77-6880. Muno0z v. GOVERNMENT oF THE CANAL ZONE.

101.5A. 5th Cir. Certiorari denied. Reported below: 569 F. 2d
3.

N(?. 77-6881. FonTAINE v. Untrep STATES. C. A. 1st Cir.
Certiorari denied. Reported below: 575 F. 2d 970.
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No. 77-6882. SmepHERD v. UNITED STATES. C. A. Tth
Cir. Certiorari denied. Reported below: 576 F. 2d 719.

No. 77-6883. WrirLiamMs v. UNITED STATES; and
No. 77-6902. Komoxr v. UnitEp STATES. C. A. 9th Cir.
Certiorari denied. Reported below: 574 F. 2d 988,

No. 77-6884. Couser v. MaryLanD., Ct. App. Md. Cer-
tiorari denied. Reported below: 282 Md. 125, 383 A. 2d 389.

No. 77-6886. BrowN v. PENNsYLVANIA. Super. Ct. Pa.
Certiorari denied. Reported below: 248 Pa. Super. 595, 374
A. 2d 700.

No. 77-6887. Brown v. UniTep States. C. A. 9th Cir.
Certiorari denied. Reported below: 570 F. 2d 351.

No. 77-6888. DRAGER v. Panza ET AL. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 568 F. 2d 768.

No. 77-6890. Wosno v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 566 F. 2d 105.

No. 77-6891. Mapuro v. GOVERNMENT OF THE VIRGIN
Istanps. C. A. 3d Cir. Certiorari denied. Reported below:
577 F. 2d 726.

No. 77-6892. BrownN v. Unitrep Stares. C. A. 2d Cir
Certiorari denied. Reported below: 578 F. 2d 1370.

No. 77-6893. Pious v. Curry, Junge. Sup. Ct. Ill. Cer-
tiorari denied.

No. 77-6895. MackuN v. Unrrep States. C. A. 8th Cir.
Certiorari denied. Reported below: 573 F. 2d 1046.

No. 77-6896. Luna v. Unrmep Srares. C. A. Ist Cir
Certiorari denied. Reported below: 585 F. 2d 1.

No. 77-6897. KennNick v. PLAIN DEALER PUBLISHING CO-
BT AL. Ct. App. Ohio, Cuyahoga County. Certiorari denied.
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No. 77-6898. Dumas v. BORDENKIRCHER, PENITENTIARY
SuperiNTENDENT. C. A. 6th Cir. Certiorari denied. Re-
ported below: 577 F. 2d 740.

No. 77-6901. MarrHEWS v. CaLtrornia. Ct. App. Cal,,
4th App. Dist. Certiorari denied.

No. 77-6903. Price v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 577 F. 2d 753.

No. 77-6904. Jones v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-6907. PrrrmaN v. GEorGIA Power Co. C. A. 5th
Cir. Certiorari denied. Reported below: 570 F. 2d 947.

No. 77-6909. CuiLes v. VIRGINIA. Sup. Ct. Va. Certio-
rari denied.

No. 77-6911. Morict v. UNiTep StateEs. C. A. 2d Cir.
Certiorari denied. Reported below: 578 F. 2d 1371,

No. 77-6913. PeTERs v. BANK oF AMERIcA NT & SA ET
AL, C. A. 9th Cir. Certiorari denied.

No. 77-6915. LoPEZ-ZARAGOZA ET AL. v. UNITED STATES.

C. A. 7th Cir. Certiorari denied. Reported below: 577 F.
2d 748.

_No. 77-6917. Cmrearwoop v. UNiTep States. C. A. 10th
Cir. Certiorari denied. Reported below: 575 F. 2d 821.

No. 77-6919. Jones v. TeENNEsseE. Ct. Crim. App. Tenn.
Certiorari denied.

No. 77-6921. RansonNertE v. Esterie, CorrecTioNs Di-
RECTOR. C. A. 5th Cir. Certiorari denied.

Ng. 77-6923. GramAM v. UN1TED STATES. C. A. 9th Cir.
Certiorari denied. Reported below: 575 F. 2d 739.

N(?. 77-6924. AsmLey v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 569 F. 2d 975.
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No. 77-6925. MicHeELE v. UNITED STATES. C. A. 2d Cir.
Certiorari denied.

No. 77-6926. MiTtcHELL v. UNITED StATES. C. A, 6th
Cir. Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6927. BaLpripGe v. UNITED STATES. C. A. 9th
Cir. Certiorari denied. Reported below: 575 F. 2d 1343.

No. 77-6928. CARTER v. BLUMENTHAL, SECRETARY OF THE
Treasury. C. A. 10th Cir. Certiorari denied.

No. 77-6929. Lippincorr v. UNiTeED States. C. A. 10th
Cir. Certiorari denied. Reported below: 579 F. 2d 551.

No. 77-6930. CannonN v. UniTep StaTES. C. A. 7th Cir.
Certiorari denied. Reported below: 577 F. 2d 746.

No. 77-6931. GrasBy v. Unitep States. C. A. 7th Cir.
Certiorari denied. Reported below: 576 F. 2d 734.

No. 77-6932. CooMmEs v. COMMISSIONER OF INTERNAL
Revenue. C. A. 6th Cir. Certiorari denied. Reported be-
low: 572 F. 2d 554.

No. 77-6933. BenavipeEs v. Unitep States. C. A. 5th
Cir. Certiorari denied.

No. 77-6934. MuryamBizi v. MaryLanp. Ct. Sp. App.
Md. Certiorari denied. Reported below: 37 Md. App. 148,
376 A. 2d 1125.

No. 77-6935. RErves v. GEorGia. Sup. Ct. Ga. Certio-
rari denied. Reported below: 241 Ga. 44, 243 S. E. 2d 24.

No. 77-6936. Apams v. Unitep States. C. A. 3d Cir
Certiorari denied. Reported below: 573 F. 2d 827.

No. 77-6937. Cuary ET AL. v. UNrTED StATEs, C. A. 10th
Cir. Certiorari denied. Reported below: 575 F. 2d 1310.

No. 77-6939. Evans v. Unrrep States. C. A. 9th Cir
Certiorari denied. Reported below: 575 F. 2d 1286.
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No. 77-6940. McKenzie v. UNitep StaTES. C. A. 3d Cir.
Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-6941. JomnsoN v. JounNsoN kT AL,  C. A, 6th Cir.
Certiorari denied. Reported below: 577 F. 2d 741.

No. 77-6942. Porter v. Ciry oF CHIcAGo ET AL. C. A.
7th Cir. Certiorari denied. Reported below: 577 F. 2d 748.

No. 77-6943. FuLwiLey v. CALIFANO, SECRETARY OF
Heavra, EpucatioN, AND WELFARE, C. A. 5th Cir. Certio-
rari denied. Reported below: 569 F. 2d 1153.

No. 77-6944. HoLMES v. CALIFANO, SECRETARY OF HEALTH,
Epucarion, AND WELFARE. C. A. 5th Cir. Certiorari denied.
Reported below: 572 F. 2d 318.

| No. 77-6945. Rocers v. Unitep States. C. A. 7th Cir.
Certiorari denied. Reported below: 577 F. 2d 745.

No. 77-6947. Aupen v. Unitep States. C. A. 8th Cir.
Certiorari denied. Reported below: 576 F. 2d 772.

No. 77-6948. TurNAGE v. NorTH CAroLiNA. Ct. App.

N. C. Certiorari denied. Reported below: 35 N. C. App.
774,242 8. E. 2d 400.

No. 77-6950. HARRIS ET AL. v. CaLIFORNIA. Ct. App. Cal,
Ist App. Dist. Certiorari denied.

No. 77-6951. ConTrRERAS-Diaz v. UntteEp States. C. A.
9th Cir. Certiorari denied. Reported below: 575 F. 2d 740.

N(?. 77-6954. Pizanie v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 572 F. 2d 318.

N(?. 77-6955. Perry v. Unttep States. C. A. 8th Cir.
Certiorari denied. Reported below: 576 F. 2d 158.

Nq. 77-6957. Esquiver v. Unttep States. C. A. 9th Cir.
Certiorari denied. Reported below: 575 F. 2d 1343.
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No. 77-6958. KigBy v. METZ, CORRECTIONAL SUPERIN-
TENDENT. C. A. 2d Cir. Certiorari denied. Reported below:
580 F. 2d 1044.

No. 77-6959. VALENTINE v. UNITED STATES. C. A. 5th
Cir. Certiorari denied. Reported below: 575 F. 2d 299.

No. 77-6961. WriLLiamMs v. LiBERTY ET AL. C. A. 7th Cir.
Certiorari denied. Reported below: 575 F. 2d 1341.

No. 77-6963. Pavr v». Unitep States., C. A. 9th Cir
Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6964. Louts v. DEes, WarDEN. Sup. Ct. La. Cer-
tiorari denied. Reported below: 357 So. 2d 1149.

No. 77-6966. WiLLis v. CALIFANO, SECRETARY OF HEALTH,
Epucation, aAND WELFARE. C. A. 5th Cir. Certiorari denied.
Reported below: 570 F. 2d 1390.

No. 77-6967. LaNier v. UNiTEDp StatEs. C. A. 8th Cir.
Certiorari denied. Reported below: 578 F. 2d 1246.

No. 77-6969. KnopF v. WAINWRIGHT, SECRETARY, DE-
PARTMENT OF OFFENDER REHABILITATION OF FrLorma. C. A
5th Cir. Certiorari denied. Reported below: 572 F. 2d 318.

No. 77-6970. McCrinpoN v. WARDEN, ILLINOIS STATE
PentreNTiARY. C. A. 7th Cir. Certiorari denied. Reported
below: 575 F. 2d 108.

No. 77-6971. Tate v. Unrreo States. C. A. 6th Cir
Certiorari denied. Reported below: 575 F. 2d 1152.

No. 77-6972. Kean v. O1o. Ct. App. Ohio, Hamilton
County. Certiorari denied.

No. 77-6973. SMmrITH v. COMMUNICATIONS SATELLITE CORP.
C. A. D. C. Cir. Certiorari denied. Reported below: 187
U.S. App. D. C. 426, 574 F. 2d 637.
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No. 77-6974. BoaLBey v. Nogrris T ux. C. A. 7th Cir.
Certiorari denied.

No. 77-6975. Harvey v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-6976. AvrLEGREzZA v. CaLiForNIA. Ct. App. Cal,
Ist App. Dist. Certiorari denied.

No. 77-6978. KNEE v. WAINWRIGHT, SECRETARY, DEPART-
MENT oF OFFENDER REHABILITATION OF FrormaA. C. A. 5th
Cir. Certiorari denied. Reported below: 575 F. 2d 298.

No. 77-6980. WiLsoN v. Un1TED STATES. Ct. App. D. C.
Certiorari denied.

No. 77-6981. Seymour v. UN1Tep StaTes. C. A. 9th Cir.
Certiorari denied. Reported below: 576 F. 2d 1345.

No. 77-6982. Rosst v. UNITED STATES; and
No. 78-5011. Dusos v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 573 F. 2d 1316.

No. 77-6983. Jones v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-6984. KaLEc v. DELLINGER, PROSECUTOR OF WHITE
County, £T AL. C. A. 7th Cir. Certiorari denied.

No. 77-6985. DoreN v. NEw HampsHIRE. C. A. 1st Cir.
Certiorari denied.

Ng. 77-6986. Rawnsier v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 573 F. 2d 84.

Nq. 77-6987. Rova v. Unirep States. C. A. 7th Cir.
Certiorari denied. Reported below: 574 F. 2d 386.

NQ. 77-6990. Mave v. Unitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 580 F. 2d 1046.

N(?. 77-6991. Howarp v. Sanpock ET AL. C. A. 5th Cir.
Certiorari denied.
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No. 77-6993. Briscoe v. UnNiTep STaTES. C. A. 8th Cir.
Certiorari denied. Reported below: 574 F. 2d 406.

No. 77-6994. Curark v. ILLinois. App. Ct. IlL, 1st Dist.
Certiorari denied. Reported below: 55 Ill. App. 3d 379, 370
N. E. 2d 1111.

No. 77-6995. Perkov v. NEw York. App. Div., Sup. Ct.
N. Y., 4th Jud. Dept. Certiorari denied.

No. 77-6996. ANTHONY w. UnIiTED STATES. C. A. 6th
Cir. Certiorari denied.

No. 77-6997. Lower v. ILLinois. App. Ct. IlI, 2d Dist.
Certiorari denied. Reported below: 55 Ill. App. 3d 1014, 370
N. E. 2d 1278. .

No. 77-6998. EruLis v. New York. App. Div., Sup. Ct.
N. Y, 1Ist Jud. Dept. Certiorari denied.

No. 77-7000. Jerry ». Unrrtep States. C. A. 3d Cir
Certiorari denied. Reported below: 571 F. 2d 573.

No. 77-7005. Dunvap v. UnitEp STaTES. C. A. 4th Cir.
Certiorari denied. Reported below: 577 F. 2d 867.

No. 77-7006. Rim v. FLormA. Sup. Ct. Fla. Certiorari
denied. Reported below: 359 So. 2d 1218.

No. 77-7007. TruJiLLo v. Unitep States. C. A. 10th
Cir. Certiorari denied. Reported below: 578 F. 2d 285.

No. 77-7008. GasToN v. BORDENKIRCHER, PENITENTIARY
SUPERINTENDENT. C. A. 6th Cir. Certiorari denied.

No. 77-7010. Avvarp v. HELGEMOE, WARDEN, ET AL.  C. A.
Ist Cir. Certiorari denied. Reported below: 572 F. 2d 1.

No. 77-7011. Tate v. Unitep States. C. A. 6th Cir
Certiorari denied. Reported below: 575 F. 2d 1152.

No. 77-7013. JacksoN v. Unrrep Stares. C. A. 8th Cir.
Certiorari denied. Reported below: 576 F. 2d 749.
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No. 77-7014. Norex v. BROWN, SECRETARY OF DEFENSE.
C. A, 5th Cir. Certiorari denied. Reported below: 573 F.
2d 84.

No. 784. PorE ET AL. v. CinciNNATI Gas & EvLectrIc Co.
er AL, Sup. Ct. Ohio. Certiorari denied. Reported below:
54 Ohio St. 2d 12, 374 N. E. 2d 406.

No. 78-5. Jays Foops, Inc., ET AL. v. NATIONAL LABOR
ReraTions Boarp. C. A. 7th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 438.

No. 78-8. GarranDp v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 577 F. 2d 743.

No. 78-9. Paciric Gas & Erectric Co. v. CITY OF SANTA
CrArA, CALIFORNIA, ET AL.; and

No. 78-35. City oF SANTA CLARA, CALIFORNIA v. ANDRUS,
SECRETARY OF THE INTERIOR, ET AL. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 572 F. 2d 660.

No. 78-11. FrepoNia Broapcasting Corp., Inc. v. RCA
Core. C. A. 5th Cir. Certiorari denied. Reported below:
569 F. 2d 251.

No. 78-14. SaroL v. COMMISSIONER OF INTERNAL REVE-
NUE. C. A. 2d Cir. Certiorari denied. Reported below:
574 F. 2d 694.

No. 78-15. Creex NatioNn ». Unitep States. Ct. CL

Certiorari denied. Reported below: 216 Ct. Cl. 455, 578 F.
2d 1389.

No. 78-16. Runkres v. ConnNecticuT. Sup. Ct. Conn.

g;rtiorari denied. Reported below: 174 Conn. 405, 389 A.
730.

. No. 78-18. Barrs v. Un1TED STATES. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 573 F. 2d 599.
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No. 78-20. F1TzZGERALD v. INTERMOUNTAIN FARMERS AsSSN,

Sup. Ct. Utah. Certiorari denied. Reported below: 574 P.
2d 1162.

No. 78-21. MaNNING ET AL. v. UNITED STATES. C. A, 3d
Cir. Certiorari denied. Reported below: 577 F. 2d 730.

No. 78-23. Marraiss v. Expres. Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 353 So. 2d 843.

No. 78-24. GreeNFIELD v. UNITED STATES. C. A, 5th Cir.
Certiorari denied. Reported below: 574 F. 2d 305.

No. 78-26. Sears, RoeBuck & Co. v. RoBERTS ; and
No. 78-29. RoBerts v. SEARS, RoEBUCK & Co. C. A. Tth
Cir, Certiorari denied. Reported below: 573 F. 2d 976.

No. 7827. INTERNATIONAL BROTHERHOOD OF BOILERMAK-
ERS, IrRoN SHIP BUiLDERS, BLACKsMITHS, FORGERS & HELPERS,
LocaL No. 358, AFL-CIO v. NaATIioNAL LABOR RELATIONS
Boarp. C. A. D. C. Cir. Certiorari denied. Reported below:
187 U. S. App. D. C. 425,574 F. 2d 636.

No. 78-30. MANCH, SUPERINTENDENT OF SCHOOLS OF THE
City oF BurraLo, ET AL. v. ARTHUR ET AL. C. A. 2d Cir.
Certiorari denied. Reported below: 573 F. 2d 134.

No. 78-31. JomwnsoN v. Meies, Jupge. Sup. Ct. Ky.
Certiorari denied. Reported below: 567 S. W. 2d 311.

No. 78-33. Aupewns, INc. v. RYAN, ADMINISTRATOR OF
ConsuMER AFFAIRs OoF OxramoMa. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 571 F. 2d 1159.

No. 78-36. LucoMm v. REip, PROPERTY APPRAISER OF PALM
Beaca County, BT AL. Sup. Ct. Fla. Certiorari denied.
Reported below: 358 So. 2d 132.

No. 78-37. Trrus v. UniTep StaTES. C. A, 9th Cir.  Cer-
tiorari denied. Reported below: 576 F. 2d 210.
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No. 7841. Luco v. UniTep STaTES. C. A. 9th Cir. Cer-
tiorari denied.

No. 7843. BIRMINGHAM ET UX. v. ALLISON ET UX., DBA
Avnison’s RESTAURANT. Ct. App. Tenn. Certiorari denied.

No. 7846. GATLING ET AL. v. ATLANTIC RicHFIELD Co.
C. A. 2d Cir. Certiorari denied. Reported below: 577 F. 2d
185.

No. 7847, ScHULKE v. SCHULKE. Ct. App. Colo. Cer-
tiorari denied. Reported below: 40 Colo. App. 473, 579 P.
2d 90.

No. 78-48. SpieGeL v. MovE, U. S. District Jupce. C. A.
5th Cir. Certiorari denied.

No. 78-50. WeLLs ». Kentucky. Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 562 S. W. 2d 622.

No. 78-52. PierceE v. CapitaL Cities COMMUNICATIONS,
Inc, Br aL.  C. A. 3d Cir. Certiorari denied. Reported
below: 576 F. 2d 495.

No. 78-56. Harcmer v. UntTep States. C. A. 9th Cir.
Certiorari denied.

No. 78-59. PRAETZ ET AL. v. PETERSEN, DIRECTOR, DEPART-
MENT oF PuBLic HEALTH OF ILuinors, T AL, C. A. 7th Cir.
Certiorari denied. Reported below: 577 F. 2d 745.

No. 78-62. Norpey SuepLy Co. v. UnrreD STATES. C. A.
9th Cir. Certiorari denied. Reported below: 572 F. 2d 1377.

No. 78-68. NavARRO v. DIsTRICT DIRECTOR, IMMIGRATION
AND. Narvravization Service. C. A. 7th Cir. Certiorari
denied. Reported below: 574 F. 2d 379.

No. 78-69. Momawxk Towine Co., INcC., ET AL. v. STREET,
ApMINTSTRATOR, BT AL. C. A. 5th Cir. Certiorari denied.
Reported below: 575 F. 2d 299.
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No. 78-71. Smver DorLrar Mining Co. ET AL. v. PVQ
INTERNATIONAL, INC., ET AL. C. A. 9th Cir. Certiorari de-
nied. Reported below: 573 F. 2d 609.

No. 78-75. Barmin v. Cavrrornia. Ct. App. Cal, 4th
App. Dist. Certiorari denied. Reported below: 77 Cal. App.
3d 635, 143 Cal. Rptr. 731.

No. 78-76. ELLIOTT v. ARKANSAS STATE MEDICAL BoARD.
Sup. Ct. Ark. Certiorari denied. Reported below: 263 Ark.
86, 563 S. W. 2d 427.

No. 78-77. RasmusseN DriLLing, Inc. v. Kerr-McGee
Nucrear Corp. ET AL. C. A. 10th Cir. Certiorari denied.
Reported below: 571 F. 2d 1144.

No. 78-82. Gray v. UNITED STATES; and
No. 78-5045. Rooks v. Unitep States. C. A. 8th Cir
Certiorari denied. Reported below: 577 F. 2d 33.

No. 78-85. BoONE ET AL. v. J & M McKge. Sup. Ct.
Ark. Certiorari denied. Reported below: 263 Ark. 20, 563
S. W. 2d 409. .

No. 78-86. LEer, AcTiNG GOVERNOR OF MARYLAND, ET AL.
v. DEPARTMENT oF HEAvTH, EDUCATION, AND WELFARE ET AL
C. A. 4th Cir. Certiorari denied. Reported below: 571 F.
SAVISTS

No. 78-95. NartioNnaL HicEwAy TRAFFIC SAFETY ADMIN-
ISTRATION ET AL. v. PACCAR, Inc., T aL. C. A. 9th Cir
Certiorari denied. Reported below: 573 F. 2d 632.

No. 78-98. Graves Truck Ling, INc. v. AppLETON ELEC-
Tric Co. C. A.7th Cir. Certiorari denied. Reported below:
577 F. 2d 746.

No. 78-102. BarNA BT AL. v. Un1TED STATES. C. A. 3d
Cir. Certiorari denied. Reported below: 578 F. 2d 1376.
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No. 78-103. SmITH v. FORRESTER, DBA IpEAL HOME & DE-
veLoPMENT. Ct. App. Ga. Certiorari denied. Reported be-
low: 145 Ga. App. 281, 243 S. E. 2d 575.

No. 78-105. Gorpon v. GorpoN. Sup. Ct. Okla. Certio-
rart denied. Reported below: 577 P. 2d 1271.

No. 78-106. Hanson o». Unritep StaTes Steer Corp.
C. A. 7th Cir. Certiorari denied. Reported below: 577 F. 2d
746.

No. 78-109. TmompsoN v. KenToN CoUNTY BOARD OF
Erections BT AL. C. A. 6th Cir. Certiorarl denied. Re-
ported below: 575 F. 2d 1338.

No. 78-111. Unitep MINE WORKERS OF AMERICA v. SCOTIA
CoaL Co. C. A. 6th Cir. Certiorari denied. Reported be-
low: 575 F. 2d 1338.

No. 78-112. MiesacH v. UNITED STATES; and
No. 78-5082. MaraviLLa v. Unitep States. C. A. 9th
Cir. Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-113. Bovp v. CaLirorNia. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 78-115. InvLanD O1L & TranNsporT Co. v. ApAMS, SEC-
RETARY OF TRANSPORTATION, ET AL. C. A. 8th Cir. Certio-
rari denied. Reported below: 575 F. 2d 184.

No. 78-116. OxrramoMA PuBLIsHING CoO. ET AL. v. EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION ET AL.; and OXLA-
HOoMA PuBLisHING Co. ET AL. v. WALSH, AcTING CHAIRMAN,
EquaL EmPLoyMENT OPPORTUNITY COMMISSION ET AL, C. A.

10th Cir. Certiorari denied. Reported below: 579 F. 2d 66
(second case).
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No. 78-118. RoLL ET UX. v. WEST SiDE FEDERAL Savings
& LoaN AssociatioN oF New York City. C. A. 2d Cir
Certiorari denied. Reported below: 573 F. 2d 1294.

No. 78-122. SuULER v. INDIANA. Ct. App. Ind. Certio-
rari denied.

No. 78-124. McINTYRE ET UX. v. EVEREST & JENNINGS,
Inc. C. A. 8th Cir. Certiorari denied. Reported below:
S i E2d 55,

No. 78-126. GurHARTZ v. UNITED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 573 F. 2d 225.

No. 78-127. MagssiNa v. NEw Jersey. Super. Ct. N. J.
Certiorari denied.

No. 78-130. Core ET AL. v. KLASMEIER, FIRE ADMINIS-
TrATOR. Cir. Ct. of Anne Arundel County, Md. Certiorar
denied.

No. 78-132. SorBoro KN1TTING MILLS, INC. v. NATIONAL
LaBor REeraTioNs Boarp ET aL. C. A. 2d Cir. Certiorari
denied. Reported below: 572 F. 2d 936.

No. 78-133. RuBY ET AL. v. GILES, ADMINISTRATOR, BU-
REAU OF EMPLOYMENT SERvIcEs oF OHIio, ET AL. Ct. App.
Ohio, Franklin County. Certiorari denied.

No. 78-136. WHoLEsALE MATERIALS Co., INc. v. MAGN!?
Corp., pBA Mississippr STEEL. Sup. Ct. Miss. Certiorar
denied. Reported below: 357 So. 2d 296.

No. 78-141. OvermYER v. Forsyrme er AL, C. A. 9th
Cir. Certiorari denied. Reported below: 576 F. 2d 779.

No. 78-142. BoTkIN ET AL. v. DELtA AR Lings, INC
C. A. 5th Cir. Certiorari denied. Reported below: 571 F.
2d 1376.
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No. 78-143. Becker v. UNnitep StaTEs. C. A. 5th Cir.
Certiorari denied. Reported below: 569 F. 2d 951.

No. 78-146. VAN PrerT ET AL, v. KANsas. Ct. App. Kan.

Certiorari denied. Reported below: 2 Kan. App. 2d xxiv,
576 P. 2d 577.

No. 78151, MvuELLER ET AL. v. HuBBArRD MirLrinG Co.
C. A. 8th Cir. Certiorari denied. Reported below: 573 F. 2d
1029,

No. 78-152. CreverLaANDp Erectric IrnLuvminaTiNg Co. v.
WiLLiams, DirecTOR, ENVIRONMENTAL PrOTECTION AGENCY
oF Omro. Ct. App. Ohio, Franklin County. Certiorari de-
nied. Reported below: 55 Ohio App. 2d 272, 380 N. E. 2d
1342.

No. 78-153. Waste MANAGEMENT OF WISCoNSIN, Inc.,
pBA C1Ty DisposanL Co. v. WisconsiN, Sup. Ct. Wis. Cer-

tiorari denied. Reported below: 81 Wis. 2d 555, 261 N. W.
2d 147.

No. 78-164. ROCHELLE, ADMINISTRATRIX v. FRENCH ET
AL, Ct. App. Tenn. Certiorari denied.

No. 78-170. Boarp or Ebpucarion, BraTENAHL, O=IO,
Locan Scmoon Districr v. STATE BoArRD oF EDUCATION OF
On1O ET AL. Sup. Ct. Ohio. Certiorari denied. Reported
below: 53 Ohio St. 2d 173, 373 N. E. 2d 1238.

-No. 78-175. Loursiana v. FaLkins. Sup. Ct. La. Cer-
tiorari denied. Reported below: 356 So. 2d 415.

No. 78-183. Minix v. Inpiana. Ct. App. Ind. Certio-
rari denied.

N(?. 78-184. Lucey ET AL. v. LisTer ET AL. C. A. 7th Cir.
Certiorari denied. Reported below: 575 F. 2d 1325.
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No. 78-185. AMERICAN INTERNATIONAL REINSURANCE Co.,
Inc. v. AIRCO, Inc. C. C. P. A. Certiorari denied. Re-
ported below: 570 F. 2d 941.

No. 78-192. OLITT v. ASSOCIATION OF THE BAR OF THE
City oF NEw Yorx. App. Div., Sup. Ct. N. Y., Ist Jud.
Dept. Certiorari denied. Reported below: 61 App. Div. 2d
416, 402 N. Y. S. 2d 410.

No. 78-195. REIcHEL v. DistricT 27, UNITED STEELWORK-
ERS, ET AL. Ct. App. Ohio, Stark County. Certiorari denied.

No. 78-197. WiLkiINs v. UniTep StatEs. C. A. 9th Cir.
Certiorari denied.

No. 78-202. DeasoN v. UnITtep Stares Districr COURT
FOR THE DisTrIcT OF NEw MEexico. C. A. 10th Cir. Certio-
rari denied. Reported below: 574 F. 2d 504.

No. 78-204. RaBoN v. GuarpsMARK, Inc. C. A. 4th Cir.
Certiorari denied. Reported below: 571 F. 2d 1277.

No. 78-206. NunLEY v. GUIDO, COMMISSIONER OF POLICE
oF Nassau County. App. Div., Sup. Ct. N. Y., 2d Jud. Dept.
Certiorari denied. Reported below: 62 App. Div. 2d 1000,
403 N. Y. S. 2d 301.

No. 78-208. SitkiN SMELTING & RerFiNiNGg Co., INc, BT
AL, v. FMC Core. C. A. 3d Cir. Certiorari denied. Re-
ported below: 575 F. 2d 440.

No. 78-214. DuncaN ET AL. v. BronDES Forp Saves, INcC,
er AL. Ct. App. Ohio, Lucas County. Certiorari denied.

No. 78-219. Missourr EX REL. Urinity ConsuMErs COUN-
ciL oF Missourt, Inc. v. PuBLic Service CoMMISSION OF
Missourt Er AL. Ct. App. Mo., St. Louis Dist. Certiorari
denied. Reported below: 562 S. W. 2d 688.
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No. 78-250. WaHL ET AL. v. REXNORD, INc., ET AL. C. A.
3d Cir. Certiorari denied. Reported below: 577 F. 2d 731.

No. 78-262. GannoN, Executrix v. MosiL O Co., A
DvisioN oF SocoNy Orn Co., Inc. C. A. 10th Cir. Certio-
rari denied. Reported below: 573 F. 2d 1158.

No. 78-263. Eutectic Corp. ET AL. v. METCO, INnC. C. A.
2d Cir. Certiorari denied. Reported below: 579 F. 2d 1.

No. 78-322. JomnsonN v. Unitep StaTES. C. A. 7th Cir.
Certiorari denied.

No. 78-323. LaNE ET AL. v. UnITED STATES. C. A. 10th
Cir. Certiorari denied. Reported below: 574 F. 2d 1019.

No. 78-325. KrrrLy v. Unitep States. C. A. 2d Cir.
Certiorari denied.

No. 78-331. Lopez v. UnrTeD STATES. C. A. 2d Cir.  Cer-
tiorari denied. Reported below: 578 F. 2d 1371.

No. 78-5002. RoBerTs v. UN1TED STATES. C. A. 9th Cir.
Certiorari denied.

No. 78-5003. RoramrpIER ET AL. v. Fraxman. C. A. 2d
Cir. Certiorari denied. Reported below: 573 F. 2d 1295.

No. 78-5009. Evans v. McCrLuskey er AL. C. A. 8th Cir.
Certiorari denied. Reported below: 567 F. 2d 755.

No. 78-5012. Younc v. YOUNGER, ATTORNEY GENERAL OF
Caurrornia,  C. A. 9th Cir. Certiorari denied.

‘No. 78-5013. CarurHERS v. UNITED STATES. C. A. 10th
Cir. Certiorari denied.

No. 78-5014. BLANKNER v. GoopwiN, COMMISSIONER,
NEw York STATE DIVISION OF Housing AND COMMUNITY

RENEWAL. App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Cer-
tiorari denied.
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No. 78-5016. Savres v. SaLeEs. Ct. App. D. C. Certio-
rari denied.

No. 78-5017. PorLrLARD v. INDUSTRIAL RELATIONS COMMIS-
SIoN ET AL. Dist. Ct. App. Fla., 1st Dist. Certiorari denied.
Reported below: 355 So. 2d 520.

No. 78-5018. RmuoODEs v. SCHOEN, CoRRECTIONS CoMMIS-
SIONER, ET AL. C. A. 8th Cir. Certiorari denied. Reported
below: 574 F. 2d 968.

No. 78-5019. Pore v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 574 F. 2d 320.

No. 78-5020. HernNaNDEz v. CaLirorNiA. Ct. App. Cal,
2d App. Dist. Certiorari denied.

No. 78-5024. Seay v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 575 F. 2d 880.

No. 78-5029. WirLiams v. UNiTeD STATES. C. A, 2d Cir.
Certiorari denied. Reported below: 577 F. 2d 188.

No. 78-5030. Roruins v. Wyrick, Warben. C. A. 8th
Cir. Certiorari denied. Reported below: 574 F. 2d 420.

No. 78-5031. CooprEr ET AL. v. UN1TED STATES, C. A. 6th
Cir. Certiorari denied. Reported below: 577 F. 2d 1079.

No. 78-5032. Wainscorr v. Kentucky. Sup. Ct. Ky.
Certiorari denied. Reported below: 562 S, W. 2d 628.

No. 78-5033. TrerFreN v. UNiTep States. C. A. 9th Cir.
Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-5036. Arias v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 575 F. 2d 253.

No. 78-5037. WHite v. CHRISTIAN THEOLOGICAL SEMI-

NARY. C. A, 7th Cir. Certiorari denied. Reported below:
575 F. 2d 1341.
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No. 78-5038. VILLARREAL v. UNITED StaTES. C. A. 10th
Cir. Certiorari denied.

No. 78-5039. Baker v. Unimrep States. C. A. 9th Cir.
Certiorari denied. Reported below: 577 F. 2d 752,

No. 78-5042. Jones v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 577 F. 2d 743.

No. 78-5043. REeap v. BAKER =T AL., TRUsTEES. C. A. 3d
Cir. Certiorari denied. Reported below: 577 F. 2d 728.

No. 78-5044. Lows v. UNITED STATES; and
No. 78-5052. Dixon v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 575 F. 2d 1193.

No. 78-5046. WiNFIELD v. CALIFANO, SECRETARY OF
Heavrs, Epucation, AND WELFARE. C. A. 3d Cir. Certiorari
denied. Reported below: 571 F. 2d 164.

No. 78-5048. MaARTINO v. AMERICAN AIRLINES, INc. C. A.
2d Cir. Certiorari denied. Reported below: 573 F. 2d 1292.

No. 78-5049. FerreiLL v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 575 F. 2d 880.

No. 78-5050. McInTYRrE v. UniTED STATES. C. A. 10th
Cir. Certiorari denied.

'No. 78-5053. BurkE v. Virainia. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 571 F. 2d 574.

No. 78-5054. HorToN v. WAINWRIGHT, SECRETARY, DE-
PARTM.ENT oF OFFENDER REHABILITATION OF Froripa. C. A.
oth Cir. Certiorari denied. Reported below: 575 F. 2d 879.

No. 78-5055. MazzeFFr v. SCHWANKE, DBA ASHLAND &
WAVELAND SERVICE StatioN, ET AL, App. Ct. Ill,, 1st Dist.

Certiorari denied. Reported below: 52 Ill. App. 3d 1032, 368
N.E. 24 441,
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No. 78-5056. FoORD ET AL. v. SCHMIDT, SECRETARY, DEPART-
MENT OF HEALTH AND SOCIAL SERVICES OF WISCONSIN, ET AL.
C. A. 7th Cir. Certiorari denied. Reported below: 577 F.
2d 408.

No. 78-5059. Cuavis v. NEw York. App. Div,, Sup. Ct.
N.Y, Ist Jud. Dept. Certiorari denied.

No. 78-5060. Masone v. UniTED STATES. C. A. 3d Cir.
Certiorari denied. Reported below: 578 F. 2d 1376.

No. 78-5064. Younc v. WasHINGTON. Sup. Ct. Wash.
Certiorari denied. Reported below: 89 Wash. 2d 613, 574 P.
206811715

No. 78-5068. TATE v. UNITED STATES; and
No. 78-5088. GeNT v. Unrtep States. C. A. 5th Cir.
Certiorari denied. Reported below: 572 F. 2d 455.

No. 78-5069. Prurrr v. MaBry, CorrectioN CoMMIS-
stoNER. C. A. 8th Cir. Certiorari denied. Reported below:
574 F. 2d 956.

No. 78-5071. Goins v. M1ssourt Paciric Raruroan. C. A.
5th Cir. Certiorari denied. Reported below: 568 F. 2d 204.

No. 78-5073. GEISLER v. SHERIFF OF ALEXANDRIA, VIR-
GINIA. C. A. 4th Cir. Certiorari denied. Reported below:
568 F. 2d 772.

No. 78-5075. Scorr v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 578 F. 2d 1186.

No. 78-5083. Broapsworp v. Orecon. Ct. App. Ore.
Certiorari denied. Reported below: 32 Ore. App. 331, 574
P. 2d 670.

No. 78-5085. HAMILTON v. DEPARTMENT OF SOCIAL SERV-
1cEs oF NEw York CiTy, HuMAN RESOURCES ADMINISTRATION.
C. A. 2d Cir. Certiorari denied. Reported below: 578 F. 2d
1367.
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No. 78-5090. Carp v. DENTON, REHABILITATION AND COR-
RECTION DIRECTOR, ET AL. C. A. 6th Cir. Certiorari denied.
Reported below: 577 F. 2d 740.

No. 78-5096. HEerrera v. UniTep StaTES. C. A. 6th Cir.
Certiorari dented. Reported below: 578 F. 2d 1381.

No. 78-5098. NoontE v. DArRT Drug Corp. Sup. Ct. Va.
Certiorari denied.

No. 78-5102. CARTER v. REESE, CHAIRPERSON, STATE BOARD
oF PArpons AND Parores. C. A. 5th Cir. Certiorari denied.

No. 78-5105. Buece v. Unrtep StaTes. C. A. 7th Cir.
Certiorari denied. Reported below: 578 F. 2d 187.

No. 78-5107. Reyna v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 572 F. 2d 515.

No. 78-5108. BarLey ». Unitep StateEs. Ct. App. D. C.
Certiorari denied. Reported below: 385 A. 2d 32.

No. 78-5109. Reep v. Unrrep States. Ct. App. D. C.
Certiorari denied. Reported below: 383 A. 2d 316.

No. 78-5116. SiNnoHUE v. CaLtrorNIA. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 785118. WiLsoN v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 578 F. 2d 1382.

No. 78-5119. Neary v. Unitep States. C. A. 7th Cir.
Certiorari denied. Reported below: 577 F. 2d 746.

No. 78-5122. WynpE v. UniTep States. C. A. 8th Cir.
Certiorari denied. Reported below: 579 F. 2d 1088.

No. 78-5124. Scorr v. TeNNEssEe. Ct. Crim. App. Tenn.
Certiorari denied.

'No. 78-5127. Moskowitz v. UNITED StAaTES. C. A. 2d
Cir. Certiorari denied. Reported below: 581 F. 2d 14.
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No. 78-5130. MarrHEWSs v. UNITED StATES. C. A. 3d
Cir. Certiorari denied. Reported below: 578 F. 2d 1374,

No. 78-5132. ZuNiGA ET AL. v. Un1TED STATES. C. A. 7th
Cir. Certiorari denied. Reported below: 577 F. 2d 746.

No. 78-5133. UssBen v. Unitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 579 F. 2d 730.

No. 78-5137. BrinsoN v. EceLeEr, WarpEN. C. A, 6th
Cir. Certiorari denied. Reported below: 578 F. 2d 1380.

No. 78-5139. CALHOUN ET UX. v. FRANCHISE TAxX BoARD.
Sup. Ct. Cal. Certiorari denied. Reported below: 20 Cal. 3d
881, 574 P. 2d 763.

No. 78-5140. Francis v. MassacHUsETTS. Sup. Jud. Ct.
Mass. Certiorari denied. Reported below: 375 Mass. 211,
375 N. E. 2d 1221.

No. 78-5142. SmaBass, AKA DENsoN v. Frorma. Dist.
Ct. App. Fla., 2d Dist. Certiorari denied.

No. 78-5144. Reynowps v. KeEntucky. Ct. App. Ky.
Certiorari denied.

No. 78-5145. DowntoN v. OHio. Ct. App. Ohio, Allen
County. Certiorari denied.

No. 78-5146. Moore v. UNITED StaTES. C. A. 6th Cir.
Certiorari denied. Reported below: 578 F. 2d 1381.

No. 78-5147. Bavrouwn v. HerrerTy. C. A. 6th Cir. Cer-
tiorari denied. _

No. 78-5148. FrencrE v. Unttep States. C. A. 8th Cir.
Certiorari denied. Reported below: 575 F. 2d 677.

No. 78-5149. BracuEM v. HicainsormaMm, U, S. CIrcUIT
Jupce, ET AL. C. A. 3d Cir. Certiorari denied.
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No. 78-5154. ANDRADE v. SimpsoN. Ct. App. D. C. Cer-
tiorari denied.

No. 78-5155. Arustock v. UNITED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 578 F. 2d 1381.

No. 78-5157. Linpsey v. UNitep StaTEs. C. A, 6th Cir.
Certiorari denied. Reported below: 578 F. 2d 1381.

No. 78-5158. LocxerT v. BLACKBURN, WARDEN. C. A. 5th
Cir. Certiorari denied. Reported below: 571 F. 2d 309.

No. 78-5161. Parker, aAkA Core v. NEw Yorx. App.
Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 78-5164. XKerLiey v. UNITED STATES; and
No. 78-5173. Fism ». Uwnitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 577 F. 2d 145.

No. 78-5165. ALsSTON v. ZAHRADNICK, PENITENTIARY
SuPERINTENDENT. C. A. 4th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 1304.

No. 78-5169. Garcia v. Cavirornta. Ct. App. Cal., 3d
App. Dist. Certiorari denied. Reported below: 78 Cal. App.
3d 247, 144 Cal. Rptr. 176.

No. 78-5170. ButLer v. Untrep States. C. A. 9th Cir.
Certiorari denied. Reported below: 578 F. 2d 1386.

No. 78-5174. Henry v. HeENrY. Ct. App. La., 4th Cir.
Certiorari denied.

No. 78-5176. Scrrrers v. Inpiana. Sup. Ct. Ind. Cer-

tiorari denied. Reported below: 267 Ind. 687, 373 N. E. 2d
131.

No. 78-5183. Free v. Unirep States. C. A. 5th Cir.
Certiorari denied. Reported below: 574 F. 2d 1221.

No. 78-5187. Caviison v. UniTep StaTEs. C. A. 8th Cir.
Certiorari denied. Reported below: 577 F. 2d 53.




874 OCTOBER TERM, 1978

October 2, 1978 439 U.8.

No. 78-5191. RusseLL v. UNITED STATES. C. A. 4th Cir,
Certiorari denied. Reported below: 573 F. 2d 1306.

No. 78-5197. WirLLincHEAM v. Hopper, WarDEN, C. A
5th Cir. Certiorari denied. Reported below: 578 F. 2d 870.

No. 78-5199. Gaines v. Unrrep States. C. A. 6th Cir.
Certiorari denied.

No. 78-5202. EMERY v. MoNTANA ET AL, Sup. Ct. Mont.
Certiorari denied. Reported below: 177 Mont. 73, 580 P. 2d
445,

No. 78-5205. JacksoN, AxA SHABAZZ v. McCUNE, War-
pEN. C. A. 9th Cir. Certiorari denied. Reported below:
877 F. 2d 751. '

No. 78-5206. KrurGer v. WisconsiN. Sup. Ct. Wis.
Certiorari denied. Reported below: 84 Wis. 2d 272, 267 N. W.
2d 602.

No. 78-5207. GarLaND v. Loutsiana. Sup. Ct. La. Cer-
tiorari denied. Reported below: 357 So. 2d 1157.

No. 78-5209. RiIpDELL v. VINZANT, PENITENTIARY SUPER-
INTENDENT, ET AL, C. A. 9th Cir. Certiorari denied.

No. 78-5211. Ramsey v. Inpiana. Ct. App. Ind. Cer-
tiorari denied.

No. 78-5217. Jones v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 576 F. 2d 598.

No. 78-5224. HoceEMAN v. BoARD OF EDUCATION OF THE
Crty oF NEWARK ET AL. Super. Ct. N. J. Certiorari denied.

No. 78-5231. Dozier v. Unitep Srares. C. A. 5th Cir.
Certiorari denied. Reported below: 575 F. 2d 880.

No. 78-5234. AnprADE-Diaz v. UnrTeDp StATES. C. A. 9th
Cir. Certiorari denied. Reported below: 578 F. 2d 1386.
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No. 78-5245. ArLeN v. Unitep States. C. A. 7th Cir.
Certiorari denied.

No. 78-5252. BrownN v. UniTtep StaTeEs. C. A. 7th Cir.
Certiorari denied. Reported below: 583 F. 2d 915.

No. 78-5281. YouneBEAR v. UNiTep StateEs. C. A. 8th
Cir. Certiorari denied. Reported below: 578 F. 2d 1384.

No. 78-5284. Paumer v. UnitEDp STATES. C. A. 9th Cir.
Certiorari denied. Reported below: 575 F. 2d 721.

No. 77-1288. QuacrLiNno v. CavirorNia. Ct. App. Cal,
2d App. Dist. Motions of Martin T. Orne and California
Attorneys for Criminal Justice for leave to file briefs as amici
curige granted. Certiorari denied.

No. 77-1483. NatrioNAL AuToMoBILE DEALERS AssN., Inc.
v. BoarRp oF GOVERNORS OF THE FEDERAL RESERVE SYSTEM.
C. A. D. C. Cir. Certiorari denied. Mg. Justice PowEgLL
took no part in the consideration or decision of this petition.
Reported below: 187 U. S. App. D. C. 240, 571 F. 2d 674.

No. 77-1696. NewporT NEws SHIPBUILDING & DRrY Dock
Co. BT AL. v. Unrrep States. C. A. 4th Cir. Certiorari
denied. MRg. JusTicE PowELL took no part in the considera-

tion or decision of this petition. Reported below: 571 F. 2d
1283,

No. 77-1540. INTERNATIONAL BusiNess MacHINES CORP.
v. FEDERAL CoMMUNICATIONS COMMISSION ET AL.; and

No. 77-1690. AwmEerican TerLepHONE & TeLEGraPH CoO. 0.
FepERAL CommunicaTions Commission et L. C. A. 2d Cir.
Cer'tiorari denied. MRg. Justice WHITE would grant certio-
rarl. MR. Justice BrackMuN and MR. JUSTICE STEVENS took
10 part in the consideration or decision of these petitions.
Reported below: 572 F. 2d 17.
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No. 77-1783. AMERICAN NATIONAL BANK v. EquaL Ewm-
PLOYMENT OpPPORTUNITY CommissioN. C. A. 4th Cir. Cer-
tiorari denied. MRr. JusTicE POwELL took no part in the
consideration or decision of this petition. Reported below:
574 F. 2d 1173.

No. 77-1620. FirsT NatioNnaL Bank & Trust CoMPpaNY
IN AvtoN, Executor v. BeErkE, Receiver. C. A. 7th Cir.
Certiorari denied. MR. JusTiCE STEVENS took no part in the
consideration or decision of this petition. Reported below:
570 F. 2d 187.

No. 77-1758. ASSOCIATION OF PROFESSIONAL FrigHT AT-
TENDANTS V. AIRLINE STEWARDS & STEWARDESSES ASSOCIATION,
Locan 550, TWU, AFL-CIO, &r aL. C. A. 7th Cir. Certio-
rari denied. MR. JusTicE STEVENS took no part in the con-
sideration or decision of this petition. Reported below: 573
F. 2d 960.

No. 78-10. CaArLEs O. Finrey & Co., Inc. v. KuHN,
CoMmMisSIONER OF BaseBaLL, T AL. C. A. 7th Cir. Certio-
rari denied. MR. JUSTICE STEVENS took no part in the con-

sideration or decision of this petition. Reported below: 569
F. 2d 527.

No. 78-148. Karser ALUMINUM & CHEMICAL CORP. ET AL
v. CoLumbia MEeraL Curverr Co., Inc. C. A. 3d Cir. Cer-
tiorari denied. MRg. JusticE STEVENS took no part in the
consideration or decision of this petition. Reported below:
579 F. 2d 20.

No. 77-6460. Frazier v. WEATHERHOLTZ, SHERIFF; and

No. 77-6528. DoOLEY v. SHEFFER, PENITENTIARY SUPERIN-
TENDENT, ET AL. C. A. 4th Cir. Certiorari denied. ME.
Justice BRENNAN and MR. Justice MarsHALL would grant
certiorari. Reported below: 572 F. 2d 994.
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No. 78-5135. LarRrIN v». QuinN ET AL. C. A. 7th Cir.
Certiorari denied. MR. JUSTICE STEVENS took no part in the

consideration or decision of this petition. Reported below:
570 F. 2d 348.

No. 77-1650. Garza v. Robriguez. C. A. 5th Cir. Cer-
tiorari denied. MR, Justice BrRENNAN and MRg. JusTicE

MarsgALL would grant certiorari. Reported below: 559 F.
2d 259.

No. 77-6782. McCRIMMON ET AL. v. LESTER, JUDGE, ET AL.
Sup. Ct. Fla. Certiorari denied. Mg. JusTicE BRENNAN and
MRr. Justice MarsHALL would grant certiorari. Reported
below: 354 So. 2d 381.

No. 77-1679. EsTATE oF WILSON ET AL. v. AIKEN INDUS-
TRIES, INc. Sup. Ct. Pa. Certiorari denied. Reported
below: 477 Pa. 34, 383 A. 2d 808.

Mg. JusTicE BLACKMUN, concurring.

Mr. Justice Black prefaced his dissent in Boddie v. Con-
necticut, 401 U. S. 371, 389 (1971), with the observation:
“This is a strange case and a strange holding.” I would apply
the Justice’s observation to what legal theorizing has effec-
tuated here.

Thomas A. Wilson was the sole shareholder of National
Carbide Die Company. In 1967, respondent, Aiken Indus-
tries, Inc., purchased Carbide’s assets in exchange for Aiken
stock. Tt was agreed that Mr. Wilson would be employed by
Aiken and that, while so employed, he would refrain from
competition.

Subsequently, Aiken instituted an equity action in a Penn-
sylvania state court against Wilson. An injunction and dam-
ages were sought. While the suit was pending, Wilson died,
and the executors of his will were substituted as defendants.
The claim for injunctive relief was then withdrawn. The
chancellor found that the decedent had violated both his con-
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tractual and his fiduciary duties, and awarded damages of
$196,576.75* to Aiken. A court en banc affirmed.

The executors appealed to the Supreme Court, of Pennsyl-
vania. That tribunal affirmed the judgment by an equally
divided vote. Such a result, of course, is no stranger to appel-
late procedure and in itself raises no constitutional issue. See,
e. g., Carter v. Miller, 434 U. S. 356 (1978) ; Williams & Wil-
kins Co. v. United States, 420 U. S. 376 (1975).

What is strange, however, and what surely will be inexplica-
ble to many laymen if not to some lawyers, is that all partici-
pating justices of the Supreme Court of Pennsylvania, six in
number, concluded that the judgment, in its determination of
damages, was erronieous. Three voted to affirm on the issue
of liability, “but would vacate the award insofar as it fixes the
amount of damages and would remand for the recalculation
of damages.” 477 Pa. 34, 37, 383 A. 2d 808, 809 (1978).
The other three “would reverse the decree below on the ground
the non-competition agreement was not breached.” Id., at
38, 383 A. 2d, at 809. One opinion was filed for the first
group of justices. Ibid. Each of the three who would reverse
filed a separate opinion. Id., at 46, 48, 383 A. 2d, at 814, 815.

The trial court’s judgment, although all six reviewing jus-
tices agreed that it was erroneous, nonetheless was affirmed.’
The executors, as petitioners here, understandably complain,
and with some vigor, about what they feel is “a patent mis-
carriage of justice.” Pet. for Cert. 4. They concede that no
federal question was raised during the state-court proceedings,
but they assert that this was because “the denial of due proc-
ess occurred in the order of the state appellate court.” Ibid.

1 The parties in their submissions here employ the figure of $193,576.75.
Pet. for Cert. 4; Brief in Opposition 1. For present purposes the $3,000
difference is of no significance.

2“The Court being equally divided with respect to the question of
appellant’s liability, the decree below is affirmed.” 477 Pa., at 37, 383
A. 2d, at 809.
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I suppose that this Court necessarily is correct in denying
the petition for certiorari. It is well established that certio-
rari will not be granted where a federal constitutional issue is
raised here for the first time on review of a state-court deci-
sion. Moore v. Illinois, 408 U. S. 786, 799 (1972) ; Cardinale
v. Louisiana, 394 U. S. 437, 438-439 (1969). There appears
to be an exception to that rule, however, whenever the federal
issue arose from an unanticipated ruling of the state court, the
petition for rehearing presented the first opportunity to raise
it, and that opportunity was seized. Herndon v. Georgia, 295
U. S. 441, 443-444 (1935) ; Great Northern R. Co. v. Sunburst
0il & Refining Co., 287 U. 8. 358, 366-367 (1932).

Petitioners in fact applied to the Supreme Court of Penn-
sylvania for reargument. Their application, reproduced in the
App. to Brief in Opposition 1la, refers, to be sure, to “a patent
miscarriage of justice.” Id., at 2a. But the stress is on “a
substantial conflict of opinion among the Justices on the scope
of appellate review of an equity adjudication,” and on “the
law of restrictive covenants in Pennsylvania.” Ibid. In all
this, any deprival of federal due process is not suggested in so
many words. In any event, the Pennsylvania court denied
reargument without explanatory comment. I fear that, as a
consequence, petitioners fall short of placing themselves within
the protective exception recognized in the Herndon and
Sunburst cases. See Beck v. Washington, 369 U. S. 541, 553—
554 (1962).

I therefore join the Court in its denial of the petition for
cgrtiorari. I must confess, however, that when a State’s
highest court unanimously agrees that a judgment is wrong
but nevertheless affirms that judgment by an equally divided
yote, I am left with substantial discomfort. That, I suspect,
18 not something this Court can resolve or cure on the record
before us. T observe only that there ought to be some way on
the state side—such as rehearing and definitive decision by a
full complement, of justices—for this obviously, and conced-
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edly, unjust result to be corrected. Otherwise, I fear that there
will be new recruits to be added to those members of the
public who already are inclined to agree with Mr. Bumble’s
well-known remark.?

No. 77-1697. MARSHALL, SECRETARY OF LABOR v. DANIEL
ConstrucTiON Co., Inc. C. A. 5th Cir. Certiorari denied.
MR. Justice BRENNAN and Mg. Justice BLackmMuN would
grant certiorari. Reported below: 563 F. 2d 707.

No. 77-1703. Bearry v. Lycoming CounTy CHILDREN'S
SERVICES ET AL.; and

No. 77-1704. LeaMAN v. Lycoming CounNTy CHILDREN’S
SERVICES ET AL. Sup. Ct. Pa. Certiorari denied. MR. Jus-
TICE BRENNAN, MR. Justice WHITE, and MR. JUSTICE
MarsHALL would grant certiorari. Reported below: 477 Pa.
322, 383 A. 2d 1228.

No. 77-1710. NatronaL WitpLire ArT ExcHANGE, INC,
ET AL. v. FRANKLIN MiNT Corp. C. A. 3d Cir. Certiorari
denied. Motion of Ambassador Graphic Arts, Inc., et al. for
leave to file a brief as amici curiae granted. Certiorari denied.
Reported below: 575 F. 2d 62.

No. 77-1780. PENNSYLVANIA v. UNITED STATES ToOBACCO
Co. Sup. Ct. Pa. Motion of Multistate Tax Commission for
leave to file a brief as amicus curiae granted. Certiorari
denied. MR. Justice WHITE would grant certiorari. Re-
ported below: 478 Pa. 125, 386 A. 2d 471.

No. 77-1785. Kerr-McGee CrHEMIcAL Corp, v. ANDRUS,
SECRETARY OF THE INTERIOR, ET AL. C. A. D. C. Cir. Cer-
tiorari denied. MR. JusticE PowsLL would grant certiorari.
Reported below: 187 U. S. App. D. C. 426, 574 F. 2d 637.

3 “‘If the law supposes that,’ said Mr. Bumble, . . . ‘the law is a ass—2
idiot.”” C. Dickens, Oliver Twist 377 (1912).
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No. 77-1790. Davis v. JoINT BAR ASSOCIATION GRIEVANCE
COMMITTEE FOR THE SECOND AND ELEVENTH JupriciaL Dis-
tricts. App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari
denied. MR. JusTicE MARSHALL would grant certiorari. Re-
ported below: 60 App. Div. 2d 613,402 N. Y. S. 2d 335.

No. 77-1809. SEDALIA-MARSHALL-BOONVILLE STAGE LINE,
Inc. v. NaTionaL MEebpiaTioN Boarp erT AL. C. A. 8th Cir.
Motions of Commuter Airline Association of America and
Airline Industrial Relations Conference et al. for leave to file
briefs as amici curiae granted. Certiorari denied. Reported
below: 574 F. 2d 394.

No. 77-1826. Kaiser ArumiNnuM & CuHeMmIcAL Corp. v.
ConsuMER Probpuct Sarery CommissioN kT AL. C. A. 3d
Cir. Certiorari denied. MR. JusTice PoweLL would grant
certiorari,. MR. JUSTICE STEVENS took no part in the con-

sideration or decision of this petition. Reported below: 574
F. 2d 178.

No. 77-6484. Baxer v. Grorgia. Sup. Ct. Ga. Certio-
rari denied. MR. JusTicE BRENNAN would grant certiorari.
Reported below: 240 Ga. 431, 241 S. E. 2d 187.

. No. 77-6607. JomnsoN v. GrEorGia. Sup. Ct. Ga. Cer-
tiorari denied. MRg. JusTick BRENNAN would grant certiorari.
Reported below: 240 Ga. 526, 242 S. E. 2d 53.

No. 77-6953. ScaMIDT v. UN1TED STATES. C. A. 9th Cir.
Qertiorari denied. Mg. JusTice BRENNAN would grant cer-
tiorari. Reported below: 573 F. 2d 1057.

No. 77-6709. MaNsFIELD v. EsTELLE, CORRECTIONS DIREC-
T0R. C. A. 5th Cir. Certiorari denied. Mg. JusTicE BLACK-
MUN would grant certiorari. Reported below: 568 F. 2d 1366.

No. 78-72. Cox v. FLorA MERCANTE GRANCOLOMBIANA,
S.A. C.A.2d Cir. Certiorari denied. MRg. JusTicE BLACK-
MUN would grant certiorari. Reported below: 577 F. 2d 798.
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No. 77-6774. HuLseEy v. ArRkaNsas. Sup. Ct. Ark.;

No. 77-6691. AvrpripGe v. FLoripA. Sup. Ct. Fla.;

No. 77-6385. Prex v. GEorcia. Sup. Ct. Ga.;

No. 77-6702. CampBeLL v. Georcra. Sup. Ct. Ga.;

No. 77-6744. STANLEY v. GEORGIA. Sup. Ct. Ga.;

No. 78-5089. Isaacs ET AL. v. HorpER, WARDEN. Sup. Ct.
Ga.;

No. 78-6809. Peery v. NEBraska. Sup. Ct. Neb.;

No. 77-6563. Dunspon v. UraH. Sup. Ct. Utah;

No. 77-6578. MarveLL v. UtaH. Sup. Ct. Utah;

No. 77-6579. CopiannNa v. UraH. Sup. Ct. Utah;

No. 77-6583. Pierre v. Urar. Sup. Ct. Utah; and

No. 77-6743. AxprEws v. Utau. Sup. Ct. Utah. Certio-
rari denied. Reported below: No. 77-6774, 261 Ark. 449,
549 S. W. 2d 73; No. 77-6691, 351 So. 2d 942; No. 77-6385,
239 Ga. 422, 238 S. E. 2d 12; No. 77-6702, 240 Ga. 352, 240
S. E. 2d 828; No. 77-6744, 240 Ga. 341, 241 S. E. 2d 173;
No. 78-5089, 241 Ga. 236, 244 S. E. 2d 849; No. 77-6809,
199 Neb. 656, 261 N. W. 2d 95; No. 77-6563, 573 P. 2d 343;
No. 77-6578, 573 P. 2d 343; No. 77-6579, 573 P. 2d 343; No.
77-6583, 572 P. 2d 1338; No. 77-6743, 574 P. 2d 709.

Mr. Justice BrRenNAN and MR. JusTiCE MARSHALL,
dissenting,.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428
U. S. 153, 227, 231 (1976), we would grant certiorari and
vacate the death sentences in these cases.

No. 77-6715. LarsoN v, MiLLER. Sup. Ct. Ark. Certio-
rari and other relief denied.

No. 77-6869. Srtvart v. EMory UNiversity, INC., ET AL
Sup. Ct. Ga. Certiorari denied. Mg. JusTICE BLACKMUN
took no part in the consideration or decision of this petition.
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No. 7849, SouTHERN RaiLway Co. ET AL. v. ELLINGTON,
GoveERNOR OF TENNESSEE, ET AL. Sup. Ct. Tenn. Certiorari
denied. MRg. JusticE BraAckMUN would grant certiorari.
Mr. Justice PoweLL took no part in the consideration or
decision of this petition.

No. 78-66. ANGELINO ET AL. v. DopsoN ET AL. C. A. 3d
Cir. Motion of respondents Dodson et al. for leave to pro-
ceed in forma pauperis granted. Certiorari denied. Reported
below: 571 F. 2d 571.

No. 78-92. FirsT NATIONAL BANK oF MEMPHIS v. SMITH
ET AL. Sup. Ct. Ark. Certiorari denied. MRg. JUSTICE
WarTe, MR. JusTicE BraAckMUN, and MR. JusTice PowELL
would grant certiorari. Reported below: 263 Ark. 304, 564
S. W. 2d 521.

No. 78-135. Jaco, CORRECTIONAL SUPERINTENDENT 0.
Jongs. C. A, 6th Cir. Motion of respondent for leave to
proceed in forma pauperis granted. Certiorari denied. THE
Crier Justice and MR. Justice STEwART would grant cer-
tiorari. Reported below: 575 F. 2d 1164.

Rehearing Denied

No. 76-1382. TUn~rTep StaTES v. Scort, 437 U. S. 82;

No. 76-1650. OmraLiK v. OHIO STATE BAr Assn., 436
U. 8. 447;

No. 77-444. PeNN CeNTRAL TRANSPORTATION CO. ET AL. 2.
NEw York Crry £t AL., 438 U. S. 104;

No. 77-528. FeperaL CoMMUNICATIONS COMMISSION .
Pacrrica Founparion, 438 U. S. 726

No. 77-1217. Simkovice v. UniTED STATES, 436 U, S, 925;

No. 77-1253. NI1MMOo ET AL. v. GRAINGER ET AL., 436 U. S.
932; and

No. 77-1304. McApams v. BeLL, ATTORNEY GENERAL, ET
AL, 435 U. 8. 997. Petitions for rehearing denied.
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No. 77-1431. Frink v. FrINK, 436 U. S. 926;

No. 77-1516. Perrzman v. CENTRAL Guir Lines, Inc,
436 U. S. 927;

No. 77-1535. HemmanN v. A & M Recorps, Inc., 436 U. S,
952;

No. 77-6307. McCravy v. LANE, WaRDEN, 436 U. S. 947;

No. 77-6416. James v. Hocan, WARDEN, 436 U. S. 947;

No. 77-6463. BuUTTORFF ET AL. v. UNITED STATES, 437 U, 8.
906;

No. 77-6466. Cassipy v. Unitep States, 436 U. S. 951;

No. 77-6470. SmitH v. HopPER, WARDEN, 436 U. S. 950;

No. 77-6512. Kickrasora v. Jim WarLrace O1L Co. ET AL,
436 U. S. 921;

No. 77-6517. WIiLsSON v. ARMSTRONG ET AL,, 436 U. S. 928;

No. 77-6566. CARTER v. PROPERTY SERVICES OF AMERICA,
Ixc., ET AL, 436 U. S. 948;

No. 77-6582. CarTER v. ROMINES ET AL., 436 U. S. 948;

No. 77-6639. CHAPMAN v. FEDERAL NATIONAL MORTGAGE
Assn., 436 U. S. 961;

No. 77-6648. NasiM v. COMMISSIONER OF INTERNAL REV-
ENUE, 437 U. S. 907; and

No. 77-6660. TaYLor v. POEHLING, ASSISTANT CIRCUIT
ArrornNeYy, CrTy oF St. Louts, 437 U. S. 908. Petitions for
rehearing denied.

No. 76-1726. MosiL O1L Corp. v. HIGGINBOTHAM, ADMIN-
ISTRATRIX, ET AL., 436 U. S. 618. Petition for rehearing denied.
MR. JusTiCE BRENNAN took no part in the consideration or
decision of this petition.

No. 77-11. SuEern OiL Co. v. GOVERNOR OF MARYLAND ET
AL.; and

No. 77-12. CoNTINENTAL O1L Co. ET AL. v. GOVERNOR OF
MARYLAND ET AL., 437 U. S. 117. Petitions for rehearing
denied. MR. JusTicE PowELL took no part in the considera-
tion or decision of these petitions.
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No. 76-1114. CALIFORNIA ET AL. . SOUTHLAND RoOYALTY
Co. ET AL.;

No. 76-1133. EL Paso NaturaL Gas Co. v. SOUTHLAND
Rovarty Co. ET AL.; and

No. 76-1587. FEDERAL ENERGY REGULATORY COMMISSION
v, SouTHLAND Rovarty Co. ET AL., 436 U. S. 519, Motion of
Natural Gas Producing Industry Assns. et al., for leave to file
a brief as amict curiae granted. Motion of respondents not
to recuse MR. JusTicE STEWART and MR. JusTicE PoweLL
denied. Motion of Crane County Development Co. for leave
to file petition for rehearing denied. Petition for rehearing
denied. MR. Justice STEWART and MR. JusTicE POWELL took
no part in the consideration or decision of these motions and
petition.

No. 76-1484. ZurcuHERr, CHIEF oF PoLicE oF PaLo AvLto,
ET. AL. ¥, STANFORD DAILY ET AL.; and

No. 76-1600. BrerGNA, D1STRICT ATTORNEY OF SANTA CLARA
CouNTy, ET AL. v. STANFORD DAILY ET AL., 436 U. S. 547,
Motions of American Civil Liberties Union et al. and Report-
ers Committee for Freedom of the Press et al. for leave to file
briefs as amici curiae granted. Petition for rehearing denied.
Mr. JusTice BRENNAN took no part in the consideration or
decision of these motions and petition.

No. 77-89. Lucom v. RED ET AL., 434 U. S. 857. Motion
for leave to file petition for rehearing denied.

No. 77-454, MoorMAN MaNvUFacTUrRING Co. v. Barr, Di-
RECTOR OF REVENUE oF ITowa, 437 U. S. 267. Motions of
Financial Executives Institute, Committee on State Taxation
of the Couneil of State Chambers of Commerce, and Motor
Vehicle Manufacturers Association of the United States, Ine.,

for leave to file briefs as amici curiae granted. Petition for
rehearing denied.
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No. 77-747. ALLIED STRUCTURAL STEEL Co. v. SPANNAUS,
ATTORNEY GENERAL OF MINNESOTA, ET AL., 438 U. S. 234,
Petition for rehearing denied. Mg. JusTicE BLACKMUN took
no part in the consideration or decision of this petition.

No. 77-955. PoweLL, CHIEF, U. S. Caprtor PoLick v. DrL-
LUMS ET AL.; and

No. 77-1129. WrirsoN, FormeR CHIEF, METROPOLITAN Po-
LICE DEPARTMENT, ET AL. v. DELLUMS ET AL., 438 U. S. 916.
Petition for rehearing denied. MR. JusTicE REHNQUIST took
no part in the consideration or decision of this petition.

OcToBER 6, 1978

Miscellaneous Order

No. A-284 (78-540). New York Timgrs Co. ET AL, v. NEW
JERSEY ET AL. Sup. Ct. N.J. Motion to vacate stay granted,
and it is ordered that the order of MR. JusticE STEWART, dated
September 26, 1978 is hereby vacated. MR. JusTicE Bren-
NAN took no part in the consideration or decision of this
motion.

MR. JusticE MARrsHALL, dissenting.

I dissent from the decision of the Court to vacate the stay
entered by MR. JUsTICE STEWART on September 26, 1978.

The motion to vacate provides a third occasion for me to
consider the merits of the contentions raised by the New York
Times and Myron Farber in their petition for certiorari. On
the first occasion, I denied their reapplication for a stay be-
cause of the premature stage of the state-court proceedings.
New York Times Co. v. Jascalevich, post, p. 1304. Upon peti-
tioners’ reapplication for a stay after they had been held in
contempt, I expressed my opinion that:

“Given the likelihood that forced disclosure even for
wm camera review will inhibit the reporter’s and news-
paper’s exercise of First Amendment rights, I believe that
some threshold showing of materiality, relevance, and ne-
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cessity should be required. . . . Examination of the
record submitted with this application discloses that the
Superior Court did not make any independent determi-
nations of materiality, relevance, or necessity prior to
ordering the applicants to submit the subpoenaed ma-
terials for in camera review.” New York Times Co. v.
Jascalevich, post, at 1335.

I was compelled to deny that reapplication for a stay, how-
ever, because I could not conclude in good faith that four
Members of this Court would vote to grant a writ of cer-
tiorari, a criterion that must be satisfied before a single Justice
can grant an application for a stay. Now that the matter is
presented to the entire Court for decision, I am no longer so
constrained.

I adhere to my view, notwithstanding the intervening deci-
sion by the Supreme Court of New Jersey, that petitioners
have raised substantial claims under the First and Fourteenth
Amendments. Under the circumstances, I believe that both
the criminal and ecivil contempt penalties should be stayed
until this Court, disposes of the petition for certiorari.

OctoBer 10, 1978

Dismissal Under Rule 60

No. 78-22. AMBASSADOR INTERNATIONAL CuLTURAL Foun-
DATION ET AL. v. SUPERIOR COURT OoF CALIFORNIA, COUNTY OF
Los ANGELES (SoLr, ReaL Parry 1N InTerEST). Ct. App.

Cal, 2d App. Dist. Appeal dismissed under this Court’s
Rule 60.

Appeals Dismissed

No. 77-1711. Srmpson v. Georaia. Appeal from Ct. App.
Ga. dismissed for want of substantial federal question. MR.
JUsTICE BrenNAN, MR. JusTicE STEWART, and MR. JUSTICE
MarsmALL would reverse the conviction. Reported below:
144 Ga. App. 657, 242 S. E. 2d 265.




888 OCTOBER TERM, 1978

October 10, 1978 439 U.8.

No. 77-1849. CHicaco SHERATON CORP. v. ZABAN ET AL,
Appeal from Sup. Ct. Ill. dismissed for want of substantial
federal question. MRr. JusTicE BRENNAN and MR. Jusrice
BrackMunN would note probable jurisdiction and set case for
oral argument. Reported below: 71 T1l. 2d 85, 373 N. E. 2d
1318.

No. 78-236. MeTroPOLITAN DEVELOPMENT & Housing
AGency v. SoutrH CENTRAL BeLL TerLepHONE Co. ET AL
Appeal from Sup. Ct. Tenn. dismissed for want of substantial
federal question.

No. 78-5267. WHITE v. STUBBS. Appeal from Sup. Ct.
Miss. dismissed for want of substantial federal question. Re-
ported below: 359 So. 2d 354.

No. 78-5296. Horwnick v. Young WoMEN’s (CHRISTIAN
AssociATION oF MapisoN, Wisconsin, INc.  Appeal from Sup.
Ct. Wis. dismissed for want of substantial federal question.

No. 78-246. ArMsTRONG v. NEW MEXIc0. Appeal from
Sup. Ct. N. M. dismissed for want of jurisdiction. Treating
the papers whereon the appeal was taken as a petition for
writ of certiorari, certiorari denied. Reported below: 91 N. M.
751, 580 P. 2d 972.

No. 78-276. Lerner v. HyNEs, DEPUTY ATTORNEY GEN-
ERAL OF NEW York; and Far Rockaway Nursing HoME ET
AL, v. HyNgs, DEPUTY ATTORNEY (GENERAL OF NEW YORK.
Ct. App. N. Y. Appeal as to first case dismissed for want of
jurisdiction. Treating the papers whereon the appeal was
taken as a petition for writ of certiorari, certiorari denied.
Appeal as to second case dismissed for want of substantial
federal question. Reported below: 44 N. Y. 2d 329, 376 N. E.
2d 1294 (first case); 44 N. Y. 2d 383, 377 N. E. 2d 446 (second
case).
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No. 78-248. SessoMS v. REDEVELOPMENT AUTHORITY OF
Beavir CouNTY, BEAVER, PENNSYLVANIA, ET AL. Appeal
from D. C. W. D. Pa. dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

Miscellaneous Orders

No. A-102 (78-427). GAETANO ET AL. v. SiLBERT, U. S.
Arrorney. C. A. D. C. Cir. Application for injunction
presented to MR. JusTice WHITE, and by him referred to the
Court, denied.

No. A-215. Unsorn CuHIiLp Ror, By ERNEST v. SIRICA,
U. 8. District Junge. D. C. D. C. Application for injune-
tion, presented to MRr. Justice WHITE, and by him referred
to the Court, denied.

No. 77-654. GreaT AtranTic & Paciric Tra Co., INc. v.
FeperaL Trape CommissioN. C. A. 2d Cir. [Certiorari
granted, 435 U. S. 922.] Motion of Samuel E. Parker et al.
for leave to file brief as amici curiae denied. Motion of Small
Business Legislative Council for leave to file brief as amicus
curige granted. MRg. JusTICE STEVENS took no part in the
consideration or decision of these motions.

No. 77-742. MiLLER, DIRECTOR, DEPARTMENT OF CHIL-
DREN AND FAMILY SERVICES OF ILLINOIS, ET AL. . YOUAKIM
ET AL, C. A. 7th Cir. [Probable jurisdiction noted, 434 U. S.
1060.] Motion of American Orthopsychiatric Assn. et al. for
leave to file a brief as amici curiae granted. MR. JUSTICE

STEVENS took no part in the consideration or decision of this
motion.

No. 77-920. Twzor Powkr TooL Co. v. COMMISSIONER OF
INTERNAL REVENUE. C. A. 7th Cir. [Certiorari granted, 435
U.S.914.] Motion of petitioner for additional time for oral
argument denied.
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No. 77-753. INTERNATIONAL BROTHERHOOD OF TEAMSTERS,
CHAUFFEURS, WAREHOUSEMEN & HELPERS OF AMERICA 1,
DanieL; and

No. 77-754. LocaL 705, INTERNATIONAL BROTHERHOOD OF
TeaMSTERS, CHAUFFEURS, WAREHOUSEMEN & HELPERS oF
AmMERICA, ET AL. v. DanNieL. C. A. 7th Cir. [Certiorari
granted, 434 U. S. 1061.] Motion of Securities and Exchange
Commission for leave to participate in oral argument as
amicus curige granted, and 15 additional minutes allotted for
that purpose. Petitioners also allotted 15 additional minutes
for oral argument. Motion of the Solicitor General for leave
to participate in oral argument as amicus curiae denied.

No. 77-922. CHryYsLER CorP. v. BROWN, SECRETARY OF
DerENSE, ET AL.  C. A. 3d Cir. [Certiorari granted, 435 U. S.
914.] Motion of Federation of American Hospitals for leave
to file a brief as amicus curiae denied.

No. 77-961. New York TerLepHONE Co. ET AL. v. NEW
York StaTE DEPARTMENT OF LaBor mT AL, C. A. 2d Cir
[Certiorari granted, 435 U. S. 941.] Motion of National
Lawyers Guild for leave to file & brief as amicus curice
granted.

No. 77-1105. Hereerr v. Lanpo T an. C. A. 2d Cir.
[Certiorari granted, 435 U. S. 922.] Motion of Time Inc. for
leave to file a brief as amicus curiae denied.

No. 77-1255. ANDERS, SOLICITOR OF RICHLAND COUNTY 0.
Froyp. Appeal from D. C. S. C. Motion of Alan Ernest to

be appointed counsel or guardian ad litem for unborn children
denied.

No. 77-6067. DureN v. Missourr. Sup. Ct. Mo. [Cer-
tiorari granted, 435 U, S. 1006.] Motion of petitioner for
divided argument granted.

No. 78-238. Dick v. Un1TED STATES. Motion for leave t0
file petition for writ of prohibition denied.
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No. 77-6431. CaBaN v. MomamMmED ET UX. Ct. App.
N.Y. [Probable jurisdiction noted, 436 U. S. 903.] Motion
of the Legal Aid Society of New York City for leave to file a
brief as amicus curiae denied.* Motion of Attorney General
of New York for leave to present oral argument as amicus
curiae in support of appellees granted.

Probable Jurisdiction Noted or Postponed

No. 77-1810. ArizoNA PusLic SERVICE CO. ET AL. v. SNEAD,
DirecTor oF REVENUE DivisioN, DEPARTMENT OF TAXATION
AND REVENUE oF NEw MEX1co, ET AL. Appeal from Sup. Ct.
N. M. Probable jurisdiction noted. Reported below: 91
N. M. 485, 576 P. 2d 291.

No. 78-233. PERSONNEL ADMINISTRATOR OF MASSACHU-
SETTS ET AL, v. FEENEY. Appeal from D. C. Mass. Probable
jurisdiction noted. Reported below: 451 F. Supp. 143.

No. 78-225. BaseITT, GOVERNOR OF ARIZONA, ET AL. 0.
UniteD FaArM WoRKERS NATIONAL UNION ET AL. Appeal
from D. C. Ariz. Further consideration of question of juris-
diction postponed to hearing of case on the merits. Reported
below: 449 F. Supp. 449.

Certiorari Granted

No. 77-1497. ArkaNsas v. SANDERS. Sup. Ct. Ark. Cer-

tiorari granted. Reported below: 262 Ark. 595, 559 S. W. 2d
704,

No. 77-1806. Forp Motor Co. (CHICAGO STAMPING PLANT)
v, N'ATIONAL LaBor REvraTIONS BoarD ET AL. C. A. 7th Cir.
Certiorari granted. Reported below: 571 F. 2d 993.

No. 78-91. Jones ErT AL. v. WoLF T AL. Sup. Ct. Ga.

Certiorari granted. Reported below: 241 Ga. 208, 243 S. E.
2d 860.

*[ReportER’S NoTE: On October 30, 1978, this portion of the order was
vacated and the amicus curiae brief was ordered filed, post, p. 924.]
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No. 77-6540. Ramsey v. NEw York. App. Div., Sup. Ct.
N. Y., 2d Jud. Dept. Motion of petitioner for leave to pro-
ceed in forma pauperis and certiorari granted. Reported
below: 61 App. Div. 2d 891,401 N. Y. S. 2d 671.

No. 78-17. Unitep Gas Pipe Line Co. v. McCowmss ET
AL.; and

No. 78-249. FeperaL ENERGY REGULATORY COMMISSION
v. McCowmsas ET AL. C. A, 10th Cir. Certiorari granted, cases
consolidated, and a total of one hour allotted for oral argu-
ment. MR. JUSTICE STEWART took no part in the considera-
tion or decision of these petitions. Reported below: 570 F.
2d 1376.

No. 78-38. INTERNATIONAL BROTHERHOOD OF ELECTRICAL
WORKERS ET. AL. v. Fousr. C. A. 10th Cir. Certiorari
granted limited to Question 3 presented by the petition. Re-
ported below: 572 F. 2d 710.

Certiorari Denied. (See also Nos. 78-246, 78-248 and 78-
276, supra.)

No. 77-1613. EasTErRN CeENTRAL MoTor CARRIERS ASSN.,
Inc., BT AL, v. INTERSTATE COMMERCE COMMISSION ET AL.;
and

No. 77-1727. SouTHERN Moror CARRIERS RATE CONFER-
ENCE, INc. v. INTERSTATE COMMERCE COMMISSION ET AL
C. A. 4th Cir. Certiorari denied. Reported below: 571 F. 2d
784,

No. 77-1824. HorNE ET UX. v. COMMISSIONER OF INTERNAL
Revenve. C. A. 9th Cir. Certiorari denied. Reported be-
low: 523 F. 2d 1363.

No. 77-5343. Barcray ET AL. ». Frorma. Sup. Ct. Fla.
Certiorari denied. Reported below: 343 So. 2d 1266.

No. 77-6543. Jones v. Vireinia. Sup. Ct. Va. Certio-
rari denied. Reported below: 218 Va. 757, 240 S. E. 2d 658.
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No. 77-6790. Ocmzoa v. ESTELLE, CORRECTIONS DIRECTOR.
(. A. 5th Cir. Certiorari denied. Reported below: 568 F. 2d
1366.

No. 77-6899. SanTIFER v. MaBRY, CORRECTION CoMMIS-
sioNEr. C. A. 8th Cir. Certiorari denied.

No. 77-7001. Ruperer v. UniTeDp STATES. C. A. 7th Cir.
Certiorari denied. Reported below: 577 F. 2d 749.

No. 77-7015. Ravcu v. UNITED STATES; and
No. 785022. Corsa v. Unitep Srares. C. A. 2d Cir.
Certiorari denied. Reported below: 574 F. 2d 706.

No. 78-51. J. Ray McDerMmorT & Co., INc. v. NATIONAL
LaBor ReraTiONS Boarp. C. A. 5th Cir. Certiorari denied.
Reported below: 571 F. 2d 850.

No. 78-65. INDEPENDENT CoOSMETIC MANUFACTURERS &
DistriBuTors, Inc. v. DEPARTMENT oF HEALTH, EDUCATION,
AND WeLFARe ET AL, C. A. D. C. Cir. Reported below:
187 U. S. App. D. C. 342, 574 F. 2d 553.

No. 78-88. Dg. Joun T. MacDonarp Founpation, Inc,,
DBA Docrors’ HospiTAL v. CALIFANO, SECRETARY OF HEALTH,
Epucarion, AND WELFARE, ET AL.  C. A. 5th Cir. Certiorari
denied. Reported below: 571 F. 2d 328.

.No. 78-93. RumpF ET AL. v. UNITED STATES. C. A. 10th
Cir. Certiorari denied. Reported below: 576 F. 2d 818.

No. 78-108. CHAPMAN, ADMINISTRATOR v. UNITED STATES.

C. A. 7th Cir. Certiorari denied. Reported below: 575 F.
2d 147,

No. 78-137. Tavror ». Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 574 F. 2d 232.

N(.). 78-149. WarLLs v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 577 F. 2d 690.
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No. 78-174. M. W. Zack METaL Co. v. THE SEVERN River
ET AL. C. A. 3d Cir. Certiorari denied. Reported below:
BB 245797,

No. 78-177. BuUrRkE, COMMISSIONER OF IDUCATION OF
NEwW JERSEY, ET AL. v. NEW JERSEY EDUCATION ASSN. ET AL.
C. A. 3d Cir. Certiorari denied. Reported below: 579 F. 2d
764.

No. 78-181. Sizemore v. UniTep States. C. A. 6th Cir.
Certiorari denied. Reported below: 578 F. 2d 1382.

No. 78-196. SweeNEY v. CorE & RENEY LuMmBER Co,, INC.
C. A. 1st Cir. Certiorari denied.

No. 78-200. WorkMAN v. CALiForNIA. Ct. App. Cal, 4th
App. Dist. Certiorari denied.

No. 78-212. Rousas v. ILLiNois. App. Ct. I1l., Ist Dist.
Certiorari denied. Reported below: 55 I1l. App. 3d 1119, 375
N. E. 2d 588.

No. 78-226. Moopy v. Kansas. Sup. Ct. Kan. Certio-
rari denied. Reported below: 223 Kan. 699, 576 P. 2d 637.

No. 78-227. Gates v. Iowa. Ct. App. Iowa. Certiorar
denied. Reported below: 268 N. W. 2d 652.

No. 78-228. Frorma Easr Coast PropertiES, INC. 0.
MEeTtroPOLITAN DADE County. C. A. 5th Cir. Certiorari de-
nied. Reported below: 572 F. 2d 1108.

No. 78-235. PrrrsBurcH & NEw Excranp Trucking Co.
v. UN1TED STATES ET AL. C. A, 2d Cir. Certiorari denied.

No. 78-243. MarTiN THEATRES oF Texas, Inc. v. Bul-
LocK, COMPTROLLER OF PUBLIC ACCOUNTS, ET AL.; and

No. 78-260. ABC InterstatE THEATRES, InC. v. BUl-
Lock, CoMPTROLLER OF PusLic Accounts, ET AL. Ct. Civ.
App. Tex., 3d Sup. Jud. Dist. Certiorari denied. Reported
below: 557 S. W. 2d 337.
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No. 78-251. WrigHT v. INDIANA. Sup. Ct. Ind. Certio-
rari denied. Reported below: 267 Ind. 590, 372 N. E. 2d 453.

No. 78-252. FrpEraL REALTY EsTaATES CO., NOW KNOWN
as TimBERs DEVELOPMENT Co. v. City oF CHICAGO ET AL.
C. A. 7th Cir. Certiorari denied. Reported below: 577 F.
2d 748.

No. 78-255. SUTHERLAND MARINE Co. v. PENN CENTRAL
TransporTATION Co. ET AL. C. A. 3d Cir. Certiorari denied.
Reported below: 578 F. 2d 1375.

No. 78-256. Framm v. ILuinois. Ct. Cl of I11. Certiorari
denied.

No. 78261. INDEPENDENT INVESTOR PROTECTIVE LEAGUE
BT AL. v. ToucHE Ross & Co. C. A. 2d Cir. Certiorari de-
nied. Reported below: 607 F. 2d 530.

No. 78-269. MirLco ELecTrRONIC CORP. ET AL. v. WESTERN
Erectric Co., Inc,, ET AL, C. A. 5th Cir. Certiorari denied.
Reported below: 568 F. 2d 1203 and 573 F. 2d 255.

No. 78-285. Ivimry v. BourqQuE, pBA Dick’s Auto Bopy.

C. A. 1st Cir. Certiorari denied. Reported below: 577 F. 2d
215

No. 78-286. Frazier v. KeENTUckY. Ct. App. Ky. Cer-
tiorari denied.

No. 78-366. Friep v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 576 F. 2d 787.

No. 78-368. (Grorroso ET AL. ». Unrtep States. C. A.
4th Cir. Certiorari denied. Reported below: 580 F. 2d 1050.

N(?. 78-371. BernsTEIN v. UNrTED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 575 F. 2d 880.

N(}. 78-387. Hooper v. UniTep StaTes. C. A. 5th Cir.
Certiorari denied. Reported below: 575 F. 2d 496.
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No. 78-395. TERRY ET UX. v. KLaMATH PropucTIiON CREDIT
Assn., Ct. App. Cal., 3d App. Dist. Certiorari denied.

No. 78-5006. Owuson v. UniTep StaTES. C. A, 8th Cir,
Certiorari denied. Reported below: 576 F. 2d 1267.

No. 78-5028. Bracer v. UnitEp StaTeEs. C. A. 5th Cir.
Certiorari denied. Reported below: 569 F. 2d 399.

No. 78-5047. JounNsoN v. UNiTED STATES. C. A, 6th Cir.
Certiorari denied.

No. 78-5067. Jones v. Unitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 578 F. 2d 1371.

No. 78-5076. Serr v. Unitep States. C. A. 6th Cir
Certiorari denied. Reported below: 574 F. 2d 363.

No. 78-5084. LouperMAN v. UnNitep StaTes. C. A. 9th
Cir. Certiorari denied. Reported below: 576 F. 2d 1383.

No. 78-5087. TuompsoN v. UNITep States. C. A. 10th
Cir. Certiorari denied. Reported below: 579 F. 2d 1184.

No. 78-5093. Porero v. Unitep States. C. A. 3d Cir.
Certiorari denied. Reported below: 578 F. 2d 1376.

No. 78-5095. Poprsoy v. Unrtep States C. A. 10th Cir.
Certiorari denied. Reported below: 578 F. 2d 1346.

No. 78-5113. Young v. Unitep States. C. A. 6th Cir.
Certiorari denied.

No. 78-5128. LkE v. UntrED STATES. C. A. 6th Cir.  Cer-
tiorari denied. Reported below: 578 F. 2d 1381.

No. 78-5136. ABBorT v. UNiTED STATES. C. A. 10th Cir.
Certiorari denied.

No. 78-5141. McGinnNis v. UNiTED STATES; and ’
No. 78-5171. MiroyaN v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 577 F. 2d 489.
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No. 78-5153. JArReEE v. CLEVELAND STATE UNIVERSITY ET
aL. C. A. 6th Cir. Certiorari denied. Reported below: 575
F. 2d 1337.

No. 78-5189. DicksoN v. CoLMAN, SHERIFF, ET AL. C. A,
5th Cir. Certiorari denied. Reported below: 569 F. 2d 1310.

No. 78-5214. JacksoNn v. NEw York. App. Div., Sup.
Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported below:
61 App. Div. 2d 1071, 403 N. Y. S. 2d 132.

No. 78-5215. LarsoN v. MinLeEr. Sup. Ct. Ark. Certio-
rari denied.

No. 78-5219. Mavo v. VirciNiA. Sup. Ct. Va. Certiorari
denied.

No. 78-5220. Svocum v. Hopper, WarbeN. C. A. 5th Cir.
Certiorari denied.

No. 78-5221. Jomnson v. KenTucky. Sup. Ct. Ky. Cer-
tiorari denied.

No. 78-5222. King, AkA McCULLOUGH ET AL. v. UNITED

States. C. A, 7th Cir. Certiorari denied. Reported below:
582 F. 2d 1284,

No. 78-5229. TrACY, DECEASED, BY VOIGT v. UNIVERSITY OF
Uram Hosprran £t AL, Sup. Ct. Utah. Certiorari denied.

No. 78-5236. GaMBLE v. ESTELLE, CORRECTIONS DIRECTOR,
BT AL.  C. A, 5th Cir. Certiorari denied.

'No. 78-5238. KAVANAUGH v. GRUNDMAN ET AL. C. A. 7th
Cir. Certiorari denied. Reported below: 577 F. 2d 748.

No. 78-5239. Ruerz v. Inpiana. Sup. Ct. Ind. Certio-
rari denied. Reported below: 268 Ind. 42, 373 N. E. 2d 152.

No. 78-5244. MarTiN v. Corpus CHRISTI PARISH CREDIT

UNTON. Sup. Ct. La. Certiorari denied. Reported below:
358 So. 2d 295.
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No. 78-5246. Rice v. Cororano. Ct. App. Colo. Certio-
rari denied. Reported below: 40 Colo. App. 357, 579 P. 2d
647.

No. 78-5257. McFARLAND v. CALIFANO, SECRETARY OF
HeavtH, EpucatioN, AND WELFARE. C. A. 5th Cir. Certio-
rari denied. Reported below: 577 F. 2d 144.

No. 78-5259. TARRANCE v. BORDENKIRCHER, PENITENTIARY
SuPERINTENDENT. (. A. 6th Cir. Certiorari denied. Re-
ported below: 575 F. 2d 1338.

No. 78-5261. Hawxkins v. Ouro. Ct. App. Ohio, Cuya-
hoga County. Certiorari denied.

No. 78-5269. Borrs v. Unitep Strates. C. A. 5th Cir.
Certiorari denied. Reported below: 558 F. 2d 316.

No. 78-5280. Goop SuIELD v. UNITED STATES. C. A. 8th
Cir. Certiorari denied. Reported below: 582 F. 2d 1287.

No. 78-5287. GrocaN v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 577 F. 2d 1133.

No. 78-5300. GownzarLes v. Unitep States. C. A. Tth
Cir. Certiorari denied. Reported below: 582 F. 2d 1284.

No. 78-5301. Gisson v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 575 F. 2d 556.

No. 78-5306. Cruz-BeELTRAN v. UNITED STATES; and
No. 78-5308. Cruz-BeLtran v. Unrtrep States. C. A
5th Cir. Certiorari denied. Reported below: 578 F. 2d 870.

No. 78-5309. MircHELL ET AL, v. UNitep Startes. C. A.
8th Cir. Certiorari denied. Reported below: 578 F. 2d 735.

No. 78 5312. PINCKNEY v. UniTep Stares. C. A. 4th
Cir. Certiorari denied.

No. 78-5315. PHiLLiPS v. SNYDER ET AL, C. A. 5th Cir.
Certiorari denied. Reported below: 578 F. 2d 869.
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No. 78-5319. AvutexN v. Unitep StaTeEs. C. A. 5th Cir.
Certiorari denied. Reported below: 570 F. 2d 1284.

No. 78-5325. Dosson ». Unitep States. C. A. 3d Cir.
Certiorari denied. Reported below: 585 F. 2d 55.

No. 78-5353. CampBELL v. MicHIGAN. Ct. App. Mich.
Certiorari denied.

No. 77-1756. SHERWOOD v. UNITED STATES. C. A. 3d Cir.
Certiorari denied. MRg. Justice BrRenNAN, MR. JuUsTICE
StEwART, and MR. JusticE MARSHALL would grant the peti-

tion and reverse the conviction. Reported below: 568 F. 2d
771

No. 77-6946. ALLEN ET AL. v. Greorcia. Ct. App. Ga.
Certiorari denied. MR. JusTicE BRENNAN, MRg. JUSTICE
StewART, and MRg. JusticE MarsHALL would grant the peti-
tion and reverse the conviction. Reported below: 144 Ga.
App. 233, 240 S. E. 2d 754.

No. 77-6962. Woop v. Georcia. Ct. App. Ga. Certio-
rari denied. Mg. JusTicE BRENNAN, MR. JUSTICE STEWART,
and MRr. Justice MARSHALL would grant the petition and

reverse the conviction. Reported below: 144 Ga. App. 236,
240 S. E. 2d 743.

No. 78-131. MascoLo ET AL. v. MassacHUsETts. Ct.
App. Mass. Certiorari denied. MRg. JusTIcE BRENNAN, MR.
Justice Stewart, and Mg. Justice MarsHALL would grant
the petition and reverse the conviction. Reported below:
— Mass. App. —, 375 N. E. 2d 17.

No. 78-207. Dosss v. Grorgia. Ct. App. Ga. Certio-
rari denied. Mg. JusTicE BRENNAN, MR. JUSTICE STEWART,
and MR. Justice MarsHALL would grant the petition and

reverse the conviction. Reported below: 145 Ga. App. 14,
243 8. E. 24 275.
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No. 77-1822. Inpiana v. MarTIN. C. A. 7th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. MR. JUSTICE STEVENS took no
part in the consideration or decision of this motion and peti-
tion. Reported below: 577 F. 2d 749.

No. 78-188. MezLLoN Bank, N. A. v. SOoUTHLAND MOBILE
Homes or SourrH Carornina, Inc., T AL. Sup. Ct. S. C.
Certiorari denied. Reported below: 270 S. C. 525 and 527,
244 S. E. 2d 211 and 212.

MR. JusTticE BLACKMUN, dissenting.

This case raises a substantial issue concerning state-court
venue of a transitory cause of action asserted against a
national bank. For me, the issue merits plenary considera-
tion, and T dissent from the Court’s denial of certiorari
insofar as the case concerns one of the two respondents.

Petitioner Mellon Bank, N. A., is a national banking associa-
tion with prineipal place of business in Pittsburgh, Pa. In
1972, respondent Associates Financial Services Company, Inc.,
and Mellon executed an agreement under which Associates
was to seek out mobile-home dealers whose time-sale contracts
for retail sales of mobile homes could be financed by Mellon.
Respondent Southland Mobile Homes of South Carolina, Inc,
operated mobile-home retail sales lots in the State of South
Carolina and was induced by Associates to enter Mellon’s
mobile-home service program. As a consequence, Mellon
directly financed a number of Southland’s sales. The program
provided for Mellon’s release to Southland of something less
than the full purchase price of any mobile home so sold, with
the balance to be held in reserve for six months, after which
only a 2% contingency fund was retained. At Southland’s
request, the total reserve later was limited to $20,000 in return
for a personal guarantee from Southland’s president and other
security.

Southland subsequently instituted in the Court of Common
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Pleas for Sumter County, S. C., this breach-of-contract action
against both Mellon and Associates. The latter answered and
filed a cross-complaint against Mellon. Mellon, by special
appearance as allowed by state law, challenged the state
court’s jurisdietion over it on the grounds that it was “located”
in Allegheny County, Pa., and that, under Rev. Stat. § 5198,
12 U. S. C. § 94 a state-court suit against it could be brought
only in Allegheny County.®? The court, however, ruled that
it had jurisdiction over Mellon. It concluded that branch
banking for the benefit of Mellon was taking place at Asso-
ciates’ office; that South Carolina’s long-arm statute, S. C.
Code § 36-2-803 (1977), applied; and that Mellon by its
conduct had waived any immunity from suit in South Carolina
it may have possessed.

Mellon appealed to the Supreme Court of South Carolina.
In an opinion concerning Associates, 270 S. C. 527, 244 S. E. 2d
212 (1978), that court, without considering waiver, affirmed.?

1 “Suits, actions and proceedings against any association under this
chapter may be had in any district or Territorial court of the United
States held within the district in which such association may be estab-
lished, or in any State, county, or municipal court in the county or city in
which said association is located having jurisdiction in similar cases.”

A supporting affidavit from an officer of Mellon recited that Mellon
maintained no office in South Carolina; that there were no employees or
agents of Mellon, or of a subsidiary or affiliate, in that State; that Mellon
purchased commercial paper from financial institutions throughout the
country; and that Associates was one of those institutions.

®In a separate opinion concerning Southland, 270 S. C. 525, 244 S. E.
?d 211 (1978), the court ruled that, although there was timely notice of
ntention to appeal, service upon Southland of the “proposed case and
exceptions” was untimely under S. C. Code § 18-9-70 (1976) and Circuit
Qourt Rule 49, and it therefore “was the duty of the circuit judge to
dismiss the appeal” The plausible argument that this untimeliness
feature provides an adequate state ground for the court’s decision is
sufficient to convince me that the case with respect to respondent South-
land is nonreviewable. See R. Stern & E. Gressman, Supreme Court
Pr.actice §3.31 (5th ed. 1978). No claim of untimeliness, however, is
raised with respect to Associates.
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The proliferation of branch banking has produced problems
of state-court venue with respect to national banks not
envisioned when § 94’s predecessor statutes were enacted more
than a century ago. Just last Term we considered the appli-
cation of § 94 to a bank’s conduct of banking business at an
authorized branch within the State of its “location,” and held
that venue need not be restricted to the county where the
bank’s charter had been issued. Citizens & Southern Nat.
Bank v. Bougas, 434 U. S. 35 (1977). And the Court recently
held that § 94 was mandatory, not permissive, in its operation
and, absent waiver, that a national bank with principal place
of business in New York and with no office or agent in Utah,
and not regularly conduecting business in that State, could not
be sued in a Utah state court for breach of contract. National
Bank v. Associates of Obstetrics, 425 U. S. 460 (1976). See
also Mercantile Nat. Bank v. Langdeau, 371 U. S. 555 (1963),
and Michigan Nat. Bank v. Robertson, 372 U. S. 591 (1963).
The latter case on its facts is not dissimilar to the present one,
for it concerned notes and lien instruments delivered to a local
dealer upon purchases of house trailers in Nebraska, followed
by the dealer’s negotiating the notes and instruments to a
national bank in Michigan. The Court held that, absent
waiver, the bank could not be sued in Nebraska. See Bank
of America v. Whitney Bank, 261 U. S. 171 (1923), and First
Nat. Bank v. Dickinson, 396 U. S. 122 (1969).

Whether, as the South Carolina courts held, Associates was
Mellon’s agent in South Carolina and, as a consequence,
Mellon was engaged in branch banking in that State to an
extent sufficient to sustain venue there under § 94 is, for this
Court at least, a new issue. I think that issue is sufficiently
important for national banks generally, and for those doing
business with national banks or in competition with them,
that it receive plenary consideration here. The South Caro-
lina courts, of course, may be correct in their rulings, but I am
uncertain enough about their result in the light of this Court’s
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cases cited above that I would grant certiorari. I therefore
dissent from the Court’s refusal to take this case.

No. 78247. Maxatee CasrevisioN Corp. ». FLoORIDA
Power & LicaT Co. C. A. 5th Cir. Certiorari denied. MR.
JusTice STEVENS took no part in the consideration or decision
of this petition. Reported below: 573 F. 2d 83.

No. 78-5143. SemeNBERG v. UNIiTED StaTES. C. A. 4th
Cir. Certiorari denied. MRg. Justice STEWART would grant
certiorari. Reported below: 577 F. 2d 738.

No. 78-5159. Moore v. Georcra. Sup. Ct. Ga.; and

No. 78-5240. Hucues v. Texas. Ct. Crim. App. Tex.
Certiorari denied. Reported below: No. 78-5159, 240 Ga.
807,243 S. E. 2d 1; No. 78-5240, 562 S. W. 2d 857.

Mr. Justice BRENNAN and MR. JusTicE MARSHALL,
dissenting,

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428
U. 8. 153, 227, 231 (1976), we would grant certiorari and
vacate the death sentences in these cases.

Rehearing Dented

No. 77-555. Buck v. Boarp oF EpucatioNn or THE CITy

oF NEW YORK ET AL., 438 U. S. 904.  Petition for rehearing
denied.

No. 77-6569. GonNzaLEz v. UNITED STATES ET AL., 436

U. 8. 960. Motion for leave to file petition for rehearing
denied.

OcroBer 13, 1978
Miscellaneous Orders

No. A-322. CoOBERLY ET AL. v. MCCARTNEY ET AL. Sup.
Ct. App. W. Va. Application for stay, presented to MR.
Justice PowrLy, and by him referred to the Court, denied.
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No. A-338. Espinoza v. UNITED STATES. Application for
stay of proceedings in the United States District Court for
the Southern District of West Virginia, presented to THE
CHIEF Justicg, and by him referred to the Court, denied.

OctoBER 16, 1978

Appeals Dismissed

No. 77-6835. WayLanD v. TowN orF IpswicH. Appeal
from C. A. 1st Cir. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for
writ of certiorari, motion for leave to proceed in forma
pauperts and certiorari granted. Judgment vacated and case
remanded for further consideration in light of Monell v.
Department of Social Services of New York City, 436 U. S.
658 (1978).

No. 77-6868. RuNyaN v. CALIFORNIA. Appeal from Sup.
Ct. Cal. dismissed for want of final judgment.

No. 78-265. WirLLmMAN ». MINNESoTA. Appeal from Sup.
Ct. Minn. dismissed for want of jurisdiction. Treating the
papers whereon the appeal was taken as a petition for writ of
certiorari, certiorari denied. Reported below: 266 N. W. 2d
187.

No. 78-278. Torres, CONSERVATOR v. IrnINois. Appeal
from App. Ct. I1l., 3d Dist., dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below:
56 I11. App. 3d 1003, 372 N. E. 2d 445.

No. 78-5255. KELLEY v. VERMONT. Appeal from Sup. Ct.
Vt. dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 136 Vt. 322, 388
A. 2d 379.
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No. 78-294. SourHERN CALIFORNIA Epison Co. v. PuBLic
Uriuities ComMissioN OF CALIFORNTIA. Appeal from Sup.
Ct. Cal. dismissed for want of properly presented federal ques-
tion. Reported below: 20 Cal. 3d 813, 576 P. 2d 945.

Certiorari Granted—Reversed and Remanded. (See No. 77—
1515, ante, p. 1.)

Certiorar: Granted—Vacated and Remanded. (See No. 77—
6835, supra.)

Muscellaneous Orders

No. A-315 (77-1844). Ciry or MOBILE, ALABAMA, ET AL.
v. BopEN BT AL. C. A. 5th Cir. [Probable jurisdiction
noted, ante, p. 815.] Application of appellees to vacate
order issued by the United States District Court for the
Southern District of Alabama, on October 3, 1978, presented

to Mr. JusTice PoweLL, and by him referred to the Court,
denied.

No. D-129. Inx rE DisBARMENT OF FirzpaTRICK. Disbar-
ment entered. [For earlier order herein, see 434 U. S. 980.]

No. D-132. I~ reE DisBaRMENT oF KEsser. Disbarment
entered. [For earlier order herein, see 435 U. S. 949.]

No. D-134. I~ reE DIisBARMENT OF BrrrLiNg. Disbar-
ment entered. [For earlier order herein, see 435 U. S. 993.]

No. D-136. I~x RE DISBARMENT OF BREMERS. It is or-
dered that Ralph R. Bremers, of Omaha, Neb., be suspended
from the practice of law in this Court and that a rule issue,
returnable within 40 days, requiring him to show cause why

he should not be disbarred from the practice of law in this
Court,

No. D-137. I~ Re DISBARMENT OF GILBERT. It is ordered
that Ira Stuart Gilbert, of Chicago, Ill., be suspended from
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he
should not be disbarred from the practice of law in this Court.
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No. D-138. I~ RE DisBARMENT oF MUELLER. It is or-
dered that Paul C. Mueller, of Plantation, Fla., be suspended
from the practice of law in this Court and that a rule issue
returnable within 40 days, requiring him to show cause why
he should not be disbarred from the practice of law in this
Court.

No. D-139. I~ R DiSBARMENT oF WANDEL. It is ordered
that John Joseph Wandel, of Los Angeles, Cal., be suspended
from the practice of law in this Court and that a rule issue,
returnable within 40 days, requiring him to show cause why
he should not be disbarred from the practice of law in this
Court.

No. D-140. In rE DisBARMENT oF Ray. It is ordered
that Samuel B. Ray, Jr., of Barnwell, S. C., be suspended from
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he
should not be disbarred from the practice of law in this Court.

No. D-141. InN re DisBARMENT oF GasQuE. It is ordered
that J. Ralph Gasque, of Marion, S. C., be suspended from
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he
should not be disbarred from the practice of law in this Court.

No. D-142. I~ rRE DisBARMENT oF Foster. It is ordered
that Marvin F. Foster, Jr., of San Antonio, Tex., be suspended
from the practice of law in this Court and that a rule issue,
returnable within 40 days, requiring him to show cause why
he should not be disbarred from the practice of law in this
Court.

No. 73, Orig. CaLIFORNIA v. NEVADA. State of Nevada’s
answer to amended complaint and its counterclaim and State
of California’s reply to the counterclaim are referred to the

Special Master. [For earlier order herein, see, e. g., 438 U. 5.
913.]
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No. 76-808. AmBAcH, COMMISSIONER OF EDUCATION OF
THE STATE OF NEW YORK, ET AL. v. NORWICK ET AL. Ap-
peal from D. C. S. D. N. Y. [Probable jurisdiction noted
sub nom. Nyquist v. Norwick, 436 U. S. 902.] Motion of
Washington Lawyers’ Committee for Civil Rights Under Law
et al. for leave to file a brief as amict curiae granted.

No. 77-648. FepeEraL ENERGY REGULATORY COMMISSION
v. PENNzoiL Probucing Co. Er AL. C. A. 5th Cir. [Certio-
rari granted, 436 U. S. 955.] Motion of respondents for
divided argument granted. MR. JusTICE STEWART and MR.
JusticeE POwELL took no part in the consideration or decision
of this motion.

No. 77-926. CannNoN v. UNIVERSITY OF CHICAGO ET AL.
C. A. 7th Cir. [Certiorari granted, 438 U. S. 914.] Motion
of petitioner for additional time for oral argument denied.

No. 77-1119. Ogr v. Orr. Ct. Civ. App. Ala. ([Probable
jurisdiction noted, 436 U. S. 924.] Motion of American Civil
Liberties Union for leave to file a brief as amicus curiae
granted.

No. 77-1254. VANCE, SECRETARY OF STATE, ET AL. v. BRAD-
LEY ET AL. D. C. D. C. [Probable jurisdiction noted, 436
U. S. 903.] Motion of Claude Pepper et al. for leave to file
a brief as amici curige granted.

No. 77-1327. Lake CountrY EstaTes, INC., ET AL. 0.
Taror RecroNaL PLANNING AGENCY ET AL. C. A. 9th Cir.
[Certiorari granted, 436 U. S. 943.] Motion of respondents
for divided argument granted. Alternative request for addi-
tional time for oral argument denied.

No. 77-1388. MassacHUSETTS v. WHITE. Sup. Jud. Ct.
Mass. [Certiorari granted, 436 U. S. 925.] Motion of Amer-
leans for Effective Law Enforcement, Inc., for leave to file a
brief as amicus curiae granted.
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No. 77-1378. Japan Ling, Lrtp., ET AL, v. COUNTY oF
Los AnGeLEs ET AL. Sup. Ct. Cal. [Probable jurisdiction
postponed, 436 U. S. 955.] Motion of the Solicitor General
for leave to participate in oral argument as amicus curige
granted and 15 additional minutes allotted for that purpose.
Appellees also allotted an additional 15 minutes for oral
argument.

No. 77-1413. AronsonN v. Quick Pornt PEncin Co. C. A,
8th Cir. [Certiorari granted, 436 U. S. 943.] Motions of
Licensing Executives Society (U. S. A.), Inec., Patent, Trade-
mark and Copyright Section of the State Bar of Texas, and
American Patent Law Assn. for leave to file briefs as amic
curiae, granted. Motion of the Solicitor General for leave to
participate in oral argument as amicus curiae granted and 15
additional minutes allotted for that purpose. Respondent also
allotted 15 additional minutes for oral argument.

No. 77-1465. Director, OFFIcE OF WORKERS COMPENSA-
TION PrOGRAMS, UNITED STATES DEPARTMENT OF LABOR .
RASMUSSEN ET AL.; and

No. 77-1491. Geo ConTroL, INC., ET AL. v. RASMUSSEN
ET AL. C. A. 9th Cir. [Certiorari granted, 436 U. S. 955.]
Motion of American Insurance Assn. et al. for leave to file a
brief as amict curiae granted. Motion of petitioners to dis-
pense with printing appendix granted.

No. 77-5992. Avbpinceron v. Texas. Sup. Ct. Tex. [Prob-
able jurisdiction noted, 435 U. 8. 967.] Motion of American
Psychiatric Assn. for divided argument granted.

No. 78-5351. GRrReEN v. RaLstoN, U. S. MAGISTRATE, ET
AL.; and

No. 78-5368. Vick v. UNITED STaTES. Motions for leave
to file petitions for writs of mandamus denied.
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No. 78-5407. GREEN v. Missourl BoarD oF ProBATION
AND PAroLE. Motion for leave to file petition for writ of
habeas corpus denied.

Probable Jurisdiction Noted

No. 77-6673. BrowN v. TExas. Appeal from County Ct.
at Law No. 2, El Paso County. Motion of appellant for leave
to proceed in forma pauperis granted. Probable jurisdiction
noted and case set for oral argument together with No. 77—
1680, Michigan v. DeFillippo [certiorari granted, ante, p.
816].

Certiorart Granted

No. 77-983. WASHINGTON ET AL. v. WASHINGTON STATE
CoMMERCIAL PASSENGER FisHING VESSEL AsSSN. ET AL.; and
WASHINGTON ET AL. v. PUGET SoUND GILLNETTERS ASSN. ET
AL. Sup. Ct. Wash. Certiorari granted and case set for oral
argument with Washington v. United States, No. 78-119, and
Puget Sound Gillnetters Assn. v. United States District Court
for the Western District of Washington, No. 78-139, imme-
diately infra. Reported below: 88 Wash. 2d 677, 565 P. 2d

1151 (first case); 89 Wash. 2d 276, 571 P. 2d 1373 (second
case).

No. 78-119. WASHINGTON ET AL. v. UNITED STATES ET
AL.; and

No. 78-139. PuGkT SOUND GILLNETTERS ASSN. ET AL. V.
Unitep StaTes District COURT FOR THE WESTERN DISTRICT
OF WASHINGTON (UNITED STATES ET AL., REAL PARTIES IN
InTEREST). C. A. 9th Cir. Certiorari granted. Cases con-
solidated and a total of one hour allotted for oral argument.
Cases set for oral argument with Washington v. Washington
State Commercial Passenger Fishing Vessel Assn. and Wash-
ngton v. Puget Sound Gillnetters Assn., No 77-983, immedi-
ately supra. Reported below: No. 78-119, 573 F. 2d 1118
and 1123; No. 78-139, 573 F. 2d 1123.
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Certiorart Denied. (See also Nos. 78-265, 78-278, and 78-
5255, supra.)
No. 77-1649. EarLy v. PALMm BeacHE NEWSPAPERS, INc,
ET AL. Dist. Ct. App. Fla., 4th Dist. Certiorari denied.
Reported below: 334 So. 2d 50.

No. 77-1733. CurLrnuvm ErectrRic & MECHANICAL, INC. v.
MEecuANICAL CONTRACTORS ASSOCIATION OF SOUTH CAROLINA.
C. A. 4th Cir. Certiorari denied. Reported below: 569 F.
2d 821.

No. 77-1788. GorpsTeIN v. CoLLIN ET AL. Sup. Ct. IIL
Certiorari denied.

No. 77-1842. HAGAN ET AL. v. DowNs; and
No. 78-165. Downs v. SAWTELLE ET AL. C. A. Ist Cir.
Certiorari denied. Reported below: 574 F. 2d 1.

No. 77-6876. Hazer v. Unitep States. Ct. App. D. C.
Certiorari denied.

No. 77-6977. McKiNnNEY v. CaLirorNiA. Ct. App. Cal,
3d App. Dist. Certiorari denied.

No. 78-83. TimreN Co. v. ENVIRONMENTAL PROTECTION
AGENCY ET AL.; and

No. 78-84. Creveranp Eirectric InnuvminaTing Co. ET
AL. v. ENVIRONMENTAL PROTECTION AGENCY ET AL. C. A. 6th
Cir. Certiorari denied. Reported below: 572 F. 2d 1150.

No. 78-100. Frrzemeon v. UniTep StaTtes. C. A. 10th
Cir. Certiorari denied. Reported below: 576 F. 2d 279.

No. 78-110. MoopY v. ALABAMA EX REL. PAYNE, COMT
MISSIONER OF INSURANCE, ET AL. Sup. Ct. Ala. Certiorarl
denied. Reported below: 355 So. 2d 1116.

No. 78-121. CurTIS ET AL, v. UNitED STATES. C. A. 9th
Cir. Certiorari denied. Reported below: 562 F. 2d 1153.
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No. 78-125. Roserts v. UnNiTep StaTES. C. A. 7th Cir.
Certiorari denied. Reported below: 582 F. 2d 1283.

No. 78-134. SextoN v. UniTep StaTes. Ct. Cl.  Certio-
rari denied. Reported below: 215 Ct. Cl. 1059, 578 F. 2d 1388.

No. 78-154. ErectrI-FLEX Co. v. NATIONAL LABOR RELA-
tioNs Boarp. C. A. 7th Cir. Certiorari denied. Reported
below: 570 F. 2d 1327.

No. 78-163. L. D. McFarLanp Co. v. NaTioNAL LABOR
Rerations Boarp. C. A, 9th Cir. Certiorari denied. Re-
ported below: 572 F. 2d 256.

No. 78-189. CouNciL FOR EMPLOYMENT AND EcoNoOMIC
ExErGY Use v. FEDERAL COMMUNICATIONS COMMISSION ET

AL, C. A. 1st Cir. Certiorari denied. Reported below: 575
F. 2d 311.

No. 78-191. FassNacHT v. PENNsyLvania. Super. Ct. Pa.

Certiorari denied. Reported below: 246 Pa. Super. 42, 369
A. 2d 800.

No. 78-273. DEerBoOFEN ET AL. v. T. L. James & Co., Inc.

Ct. App. La., 4th Cir. Certiorari denied. Reported below:
355 So. 2d 963.

No. 78-280. SwiMLEY v. ILLiNors. App. Ct. 111, 1st Dist.

Certiorari denied. Reported below: 57 Ill. App. 3d 116, 372
N. E. 2d 887.

No. 78-201. Linprey, Tax CoMMmissioNER oF OHIO v.
A.MERICAN Mopurars Corp. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 54 Ohio St. 2d 273, 376 N. E. 2d 575.

No. 78298. ALLEN v. ATLANTIC NATIONAL BANK ET AL.
Sup. Ct. Va. Certiorari denied.

No. 78-299. FonTANA AVIATION, INC. v. BALDINELLI ET AL.

C. A. 6th Cir. Certiorari denied. Reported below: 575 F.
2d 1194,
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No. 78-300. GENERAL CouNcIL ON FINANCE AND ADMINTS-
TRATION OF THE UNITED MEeTHODIST CHURCH v. SUPERIOR
CourT oF CALIFORNTA, COUNTY OF SAN DIEGo (BARR ET AL,
REeAL PArTIES IN INTEREST). Super. Ct. Cal.,, County of San
Diego. Certiorari denied.

No. 78-301. RoseNTHAL ET AL. v. BraprorDp Trust Co.
App. Div., Sup. Ct. N. Y, 1st Jud. Dept. Certiorari denied.

No. 78-304. AvarsHI v. ILuinNors. App. Ct. I11., 1st Dist.
Certiorari denied. Reported below: 57 Il1l. App. 3d 464, 373
N. E. 2d 516.

No. 78-312. SkipMORE v. ILuiNors. App. Ct. I11., 3d Dist.
Certiorari denied. Reported below: 56 Ill. App. 3d 862, 372
NI 2.

No. 78-313. BoorAs ET AL. v. WAUKEGAN PorT DISTRICT.
App. Ct. Ill,, 2d Dist. Certiorari denied. Reported below:
55 I11. App. 3d 790, 371 N. E. 2d 321.

No. 78-338. DooLey v. Georcia. Ct. App. Ga. Certio-
rari denied. Reported below: 145 Ga. App. 539, 244 S. E.
2d 55.

No. 78-345. Moarts ET AL. v. LANDRUM, SPECIAL ADMINIS-
TRATRIX. C. A. 8th Cir. Certiorari denied. Reported below:
576 F. 2d 1320.

No. 78-350. UntoN OiL CoMPANY OF CALIFORNIA v. CANA-
piIAN AMERICAN O1r Co. BT AL. C. A. 9th Cir. Certiorari
denied. Reported below: 577 F. 2d 468.

No. 78-416. Griper v. UniTep States. C. A. 6th Cir.
Certiorari denied. Reported below: 582 F. 2d 1281.

No. 78-434. HanseN v. Unitep States. C. A. 7th Cir.
Certiorari denied. Reported below: 583 F. 2d 325.

No. 78-5010. GarLLaAwAY v. OHio. Ct. App. Ohio, Wayne
County. Certiorari denied.
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No. 78-5021. GoupsmiTe v. UnNiTED STATES. C. A. 2d
Cir. Certiorari denied. Reported below: 572 F. 2d 412.

No. 78-5065. Hurr v. Lorron ComprLEx ET aL. C. A.
D. C. Cir. Certiorari denied.

No. 78-5097. JANKO ET AL. v. UNITED STATES. C. A. 10th
Cir. Certiorari denied. Reported below: 578 F. 2d 1332.

No. 78-5103. GiuBerT ». UniTED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 573 F. 2d 346.

No. 78-5112. Cerast v. UniTep StaTes. C. A. 10th Cir.
Certiorari denied. Reported below: 576 F. 2d 292.

No. 78-5129. Norris v. Froripa. Dist. Ct. App. Fla., 3d
Dist. Certiorari denied. Reported below: 352 So. 2d 875.

No. 77-5160. ScuroepErR v. KiLLoran. C. A. 7th Cir.
Certiorari denied. Reported below: 577 F. 2d 745.

No. 78-5163. SpEARs v. CALIFANO, SECRETARY OF HEALTH,
Epucarion, axp WeLrare. C. A. 5th Cir. Certiorari denied.
Reported below: 575 F. 2d 880.

No. 78-5172. Arrovo-ANGULO v. UNITED StaTEs. C. A.
2d Cir. Certiorari denied. Reported below: 580 F. 2d 1137.

No. 78-5175. Barker ». Omro. Sup. Ct. Ohio. Certio-

rari denied. Reported below: 53 Ohio St. 2d 135, 372 N. E.
2d 1324,

No. 78-5201. [EppersoN v. Iowa. Sup. Ct. Iowa. Certio-
rari denied. Reported below: 264 N. W. 2d 753.

No. 78-5237. WiLsoN v. Jaco, CORRECTIONAL SUPERIN-
TENDENT. C. A. 6th Cir. Certiorari denied.

No.078—5241. BonNNER ET AL. v. WyRIcK, WARDEN. C, A.
8th Cir. Certiorari denied. Reported below: 563 F. 2d 1293.
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No. 78-5243. WoobpsuM v. City oF NEW ORLEANS ET AL,
C. A. 5th Cir. Certiorari denied. Reported below: 575 F. 2d
8R0.

No. 78-5249. Gates v. PENNSYLVANTA. Sup. Ct. Pa.
Certiorari denied. Reported below: 479 Pa. 461, 388 A. 2d
747.

No. 78-5256. FourNIER v. LEFEVRE, CORRECTIONAL SUPER-
INTENDENT. C. A.2d Cir. Certiorari denied.

No. 78-5265. CarTerR v. NEw Yorx. App. Div., Sup. Ct.
N. Y, 1st Jud. Dept. Certiorari denied. Reported below: 63
App. Div. 2d 866, 404 N. Y. S. 2d 933.

No. 78-5278. Boyp v. MaBRY, CORRECTION COMMISSIONER,
ET AL. C. A. 8th Cir. Certiorari denied. Reported below:
578 F. 2d 1384.

No. 78-5282. Young v. CauirorNiA. Ct. App. Cal, 4th
App. Dist. Certiorari denied.

No. 78-5291. McBgeeN v. Om1o. Sup. Ct. Ohio. Certio-
rari denied. Reported below: 54 Ohio St. 2d 315, 376 N. E.
2d 593.

No. 78-5299. LipscomB v. Kavosis et AL. C. A. 6th Cir.
Certiorari denied.

No. 78-5304. Lepesma v. Unitep States. C. A. 5th Cir.
Certiorari denied.

No. 78-5310. Macouirk v. UniTep STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 578 F. 2d 870.

No. 78-5323. Cruz-Osepa v. Unirep States. C. A. 5th
Cir. Certiorari denied. Reported below: 577 F. 2d 960.

No. 78-5334. WurTzeL v. UnITED STaTEs. C. A. 4th Cir.
Certiorari denied. Reported below: 577 F. 2d 738.
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No. 78-5337. SxNEAD v. Unitep States. C. A, 3d Cir.
Certiorari denied. Reported below: 582 F. 2d 1278,

No. 78-5338. Carps ET Ux. v. UNITED STATES. C. A, 10th
Cir. Certiorari denied.

No. 78-5345. McMirLer v. Unitep States. C. A. 10th
Cir. Certiorari denied.

No. 78-5347. LipscomB v. UN1iTED STATES. C. A. 8th Cir.
Certiorari denied.

No. 78-5352. Brown v. Unttep States. C. A. 2d Cir.
Certiorari denied. Reported below: 582 F. 2d 197.

No. 78-5363. Juarez ET AL. v. UNITED STATES. C. A, 5th
Cir. Certiorari denied. Reported below: 573 F. 2d 267.

No. 78-5364. CarsoN v. Unitep States. C. A. 1st Cir.
Certiorari denied. Reported below: 582 F. 2d 1269.

No. 78-5366. Purmpo-SanTovo v. UniTED StaTES. C. A.
9th Cir. Certiorari denied. Reported below: 580 F. 2d 352.

No. 78-5411. Lone ». Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 578 F. 2d 579.

No. 77-1681. LAVaLLEE, CORRECTIONAL SUPERINTENDENT
v. Suees. C. A. 2d Cir. Motion of respondent for leave to
proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 570 F. 2d 1092,

No. 77-1865. WarDp, CORRECTIONAL COMMISSIONER, ET AL.
v. Burger. C. A. 2d Cir. Motion of respondent for leave to
proceed mn forma pauperis granted. Certiorari denied. Re-
ported below: 575 F. 2d 407.

No. 78-287. New York v. Banks. App. Div., Sup. Ct.
N. Y, 2d Jud. Dept. Motion of respondent for leave to pro-
ceed in forma pauperis granted. Certiorari denied. Reported
below: 62 App. Div. 2d 1021, 403 N. Y. S. 2d 553.
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No. 77-1687. Dost v. UNITED STATES ; and

No. 78-5007. KivroviLE v. UNITED STATES. C. A. 10th Cir.,
Certiorari denied. Mr. JusTicE BRENNAN, MR. JusTice
STEWART, and MR. JusticE MarRsHALL would grant the peti-
tions and reverse the convictions. Reported below: 575 F. 2d
1303.

No. 77-1736. SMmiTH, PRESIDENT OF THE VILLAGE OF
SkokiIE, ILuiNors, ET AL. v. CoLuiN ET AL. C. A, 7th Cir.
Certiorari denied. Reported below: 578 F. 2d 1197.

MR. JusTicE BrackMUN, with whom MRg. JusticE WHITE
joins, dissenting.

It is a matter of regret for me that the Court denies
certiorari in this case, for this is litigation that rests upon
critical, disturbing, and emotional facts, and the issues cut
down to the very heart of the First Amendment.

The village of Skokie, I11., a suburb of Chicago, in 1974 had
a population of approximately 70,000 persons. A majority
were Jewish; of the Jewish population a substantial number
were survivors of World War II persecution. In March 1977,
respondents Collin and the National Socialist Party of Amer-
ica, which Collin desecribed as a “Nazi organization,” publicly
announced plans to hold an assembly in front of the Skokie
Village Hall. On May 2, the village enacted three ordinances.
The first established a permit system for parades and public
assemblies and required applicants to post public liability and
property damage insurance. The second prohibited the dis-
semination of material that incited racial or religious hatred
with intent so to incite. The third prohibited public dem-
onstrations by members of political parties while wearing
military-style uniforms.

On June 22, respondent Collin applied for a permit under
the first ordinance. His application stated that a public
assembly would take place on July 4, would consist of persons
demonstrating in front of the Village Hall, would last about a
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half hour, and would not disrupt traffic. It also stated that
the participants would wear uniforms with swastikas and
would earry placards proclaiming free speech for white persons,
but would not distribute handbills or literature. The permit
was denied.

Skokie’s Village Hall stood on a street that was zoned
commercial. There were residential areas, however, adjoining
to the North, South, and West. The front of the Village Hall
was visible from dwellings in those areas.

Upon the rejection of the permit application, respondents
filed a complaint in the United States District Court for the
Northern District of Illinois against the president of the vil-
lage of Skokie, its manager, its corporation counsel, and the
village itself. Respondents asked that the ordinances be
declared void and their enforcement enjoined. The District
Court, after receiving evidence, ruled that the ordinances were
unconstitutional on their face, and granted the requested
declaratory and injunctive relief. It filed a comprehensive
opinion. 447 F. Supp. 676 (1978). The United States Court
of Appeals for the Seventh Circuit, with one judge dissenting
in part, affirmed. 578 F. 2d 1197 (1978).

A permit then was issued to respondents for a demonstration
on the afternoon of June 25, 1978, in front of the Village Hall.
Respondents, however, shifted their assembly from Skokie to
Chicago where activities took place on June 24 and July 9.

Other aspects of the controversy already have reached this
Court. In April 1977, the Circuit Court of Cook County, Il1.,
entered an injunction against respondents prohibiting them,
Wit_;hin the village, from parading in the National Socialist
}mlform, displaying the swastika, or displaying materials that
ncite or promote hatred against persons of the Jewish or any
o_ther faith. The Illinois Appellate Court denied an applica-
.tlon for stay pending appeal. The Supreme Court of Illinois,
I turn, denied a stay and also denied leave for an expedited
appeal. Relief was sought here. This Court, per curiam but
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by a divided vote, reversed the denial of a stay and remanded
the case for further proceedings. National Socialist Party v.
Skokie, 432 U. S. 43 (1977).

On remand, the Tllinois Appellate Court reviewed and
modified the injunection the Circuit Court had entered and this
time upheld only that portion thereof that prevented the
display of swastikas “in the course of a demonstration, march,
or parade.” Village of Skokie v. National Socialist Party, 51
I11. App. 3d 279, 295, 366 N. E. 2d 347, 359 (1977). The
Supreme Court of Illinois denied an application for stay
pending expedited review. MR. JUSTICE STEVENS, as Circuit
Justice, denied a stay of the injunction as so modified. 434
U. S. 1327 (1977). The Illinois Supreme Court ultimately
reversed the remaining injunctive feature, “albeit reluctantly,”
and with one justice dissenting. 69 TlIl. 2d 605, 619, 373 N. E.
2d 21, 26 (1978).

Thereafter, the village and its codefendants in the present
federal litigation filed an application to stay the Seventh
Circuit’s mandate or, in the alternative, to stay enforcement
of the injunction entered by the Distriet Court. This Court,
with two Justices dissenting, denied the application. 436 U.S.
953 (1978).

These facts and this chronology demonstrate, I believe, the
pervading sensitivity of the litigation. On the one hand, we
have precious First Amendment rights vigorously asserted and
an obvious concern that, if those asserted rights are not
recognized, the precedent of a “hard” case might offer a justi-
fication for repression in the future. On the other hand, we
are presented with evidence of a potentially explosive and
dangerous situation, enflamed by unforgettable recollections
of traumatic experiences in the second world conflict. Finally,
Judge Sprecher of the Seventh Circuit observed that “each
court dealing with these precise problems (the Illinois Supreme
Court, the District Court and this Court) feels the need to
apologize for its result.” 578 F. 2d, at 1211.
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Furthermore, in Beauharnais v. Illinois, 343 U. S. 250
(1952), this Court faced up to an Illinois statute that made
it a crime to exhibit in any public place a publication that
portrayed “depravity, criminality, unchastity, or lack of virtue
of a class of citizens, of any race, color, creed or religion,”
thereby exposing such citizens “to contempt, derision, or ob-
loquy.” The Court, by a divided vote, held that, as construed
and applied, the statute did not violate the liberty of speech
guaranteed as against the States by the Due Process Clause
of the Fourteenth Amendment.

I stated in dissent when the application for stay in the
present litigation was denied, 436 U. S., at 953, that I feel the
Seventh Circuit’s decision is in some tension with Beauharnais.
That case has not been overruled or formally limited in any
way.

I therefore would grant certiorari in order to resolve any
possible conflict that may exist between the ruling of the
Seventh Circuit here and Beauharnais. 1 also feel that the
present case affords the Court an opportunity to consider
whether, in the context of the facts that this record appears to
present, there is no limit whatsoever to the exercise of free
speech. There indeed may be no such limit, but when eciti-
zens assert, not casually but with deep conviction, that the
proposed demonstration is scheduled at a place and in a
manner that is taunting and overwhelmingly offensive to the
citizens of that place, that assertion, uncomfortable though it
may be for judges, deserves to be examined. It just might
fall into the same category as one’s “right” to cry “fire” in a
crowded theater, for “the character of every act depends upon
the circumstances in which it is done.” Schenck v. United
States, 249 U. S. 47, 52 (1919).

No. 78-289. Feperar DeposiT INSURANCE Corp. v. FIRST
Emrpire Bank-NEw York er AL, C. A. 9th Cir. Certiorari
denied. Mg. Justice BrackMmun would grant certiorari. Re-
ported below: 572 F. 2d 1361.
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No. 77-7009. Hov v. Froripa. Sup. Ct. Fla. Certiorari
denied. Reported below: 353 So. 2d 826.

MR. Justice BRENNAN and MR. JUSTICE MARSHALL,
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428
U. S. 153, 227, 231 (1976), we would grant certiorari and
vacate the death sentence in this case.

No. 78-5213. Robricuez v. UNITED STATES. C. A. 7th Cir.
Certiorari denied. MR. JusTiCE BRENNAN, MR. JUSTICE
WHaiITE, and MR. JusticE MArRsHALL would grant certiorari.
Reported below: 577 F. 2d 747.

OcToBER 20, 1978

Dismassal Under Rule 60

No. 78-5442. ProrriTT 2. FLORiDA. Sup. Ct. Fla. Certio-
rari dismissed under this Court’s Rule 60. Reported below:
360 So. 2d 771.

OcToBER 24, 1978

Dismissal Under Rule 60

No. 78-5228. Cavzapa v. Unitep States. C. A. 7th Cir.
Certiorari dismissed under this Court’s Rule 60. Reported
below: 579 F. 2d 1358.

OctoBER 30, 1978

Affirmed on Appeal

No. 78 64. New York v. UNI1TED STaTES. Affirmed on
appeal from C. A. 2d Cir. Mg. Justice ReanquisT would
note probable jurisdiction and set case for oral argument.
Reported below: 574 F. 2d 128.
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Appeals Dismissed

No. 78-55. Broapway Books, INcC. v. VIRGINTA ET AL. Ap-
peal from Cir. Ct., City of Richmond, dismissed for want of
substantial federal question. Mg. Justice STEWART would
dismiss for want of a properly presented federal question.
Mzg. Justice BrRENNAN and MR. Justice MARSHALL would
reverse the judgment.

No. 78-259. Boston Epison Co. v. DEPARTMENT OF PuB-
Li¢c UTILITIES OF MASSACHUSETTS ET AL. Appeal from Sup.
Jud. Ct. Mass. dismissed for want of jurisdiction. Treating
the papers whereon the appeal was taken as a petition for
writ of certiorari, certiorari denied. Reported below: 375
Mass. 1, 375 N. E. 2d 305.

No. 78-5342. Jenkins v. Evening Star NEwsparer Co.
ET AL. Appeal from C. A. D. C. Cir. dismissed for want of
jurisdiction. Treating the papers whereon the appeal was
taken as a petition for writ of certiorari, certiorari denied.

No. 78-5380. HEMMERLE ET UX. v. FIRST FEDERAL SAv-
INGS & Loan Association oF DeSoro CounTy. Appeal from
Dist. Ct. App. Fla., 2d Dist., dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below:
358 So. 2d 1195.

No. 78-293. AverY FEDERAL SavINGs & LOAN ASSN. ET AL.
v. MEYERS ET AL., COMMISSIONERS, SINKING FUND OF THE
Crry or LoutsviLLe. Appeal from Ct. App. Ky. dismissed for
want of final judgment. (See 28 U. 8. C. § 1257.) Reported
below: 567 S. W. 2d 320.

No. 78-372. MoskowITz ET AL. v. HYyNES, DEPUTY ATTOR-
NEY GENERAL oF NEw YorkK. Appeal from Ct. App. N. Y.
dismissed for want of substantial federal question. Reported
below: 44 N. Y. 2d 383, 377 N. E. 2d 446.
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No. 78-359. Horp ET AL. v. ASKEW, GOVERNOR OF FLORIDA,
ET AL. Appeal from Sup. Ct. Fla. dismissed for want of sub-
stantial federal question. Reported below: 359 So. 2d 455.

No. 78-376. PaBsT v. COMMISSIONER OF TAXES OF VER-
MONT. Appeal from Sup. Ct. Vt. dismissed for want of sub-
stantial federal question. Reported below: 136 Vt. 126, 388
A. 2d 1181.

No. 78-377. Scuppkr v. FLoriDA POowER CORP. ET AL. Ap-
peal from Dist. Ct. App. Fla., 2d Dist., dismissed for want of
substantial federal question. Reported below: 350 So. 2d 106.

No. 78-386. CriTy oF ROCHESTER ET AL. v. WALDERT. Ap-
peal from Ct. App. N. Y. dismissed for want of substantial
federal question. Reported below: 44 N. Y. 2d 831, 378 N. E.
2ol 1115,

No. 78-389. Kave Er AL. v. WHALEN, COMMISSIONER OF
Heavte oF NEw YORK, ET AL. Appeal from Ct. App. N. Y.
dismissed for want of substantial federal question. Reported
below: 44 N. Y. 2d 754, 376 N. E. 2d 1327.

Certiorari Granted—Vacated and Remanded. (See also No.
78-80, ante, p. 9.)

No. 78-40. WEeSTERN O1L & GAs ASSN. ET AL. v. ALASKA
T AL. C. A. D. C. Cir. Certiorari granted. Part II-C of
decision below is vacated and case is remanded to the United
States District Court for the District of Columbia for dismis-
sal of paragraph 37 (j) of the complaint. Reported below:
188 U. 8. App. D. C. 202, 580 F. 2d 465.

No. 78-327. CarrrornIA v. JessE W., A Minor. Sup. Ct.
Cal. Motion of respondent for leave to proceed in forma
pauperis and certiorari granted. Judgment vacated and case
remanded for further consideration in light of Swisher V.
Brady, 438 U. S. 204 (1978). Reported below: 20 Cal. 3d
893, 576 P. 2d 963.
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Miscellaneous Orders

No. A-285. RurH v. OkramoMA. Ct. Crim. App. Okla.
Application for bail, presented to MRr. JusTICE MARSHALL, and
by him referred to the Court, denied.

No. A-305. INTERNATIONAL TELEPHONE & TELEGRAPH
Corp. v. SECURITIES AND ExcHANGE Comwmission. C. A.
D.C. Cir. Application for stay, presented to TeE CHIEF JUs-
TicE, and by him referred to the Court, denied.

No. A-354 (78-657). KIMBLE ET AL. v. SWACKHAMER, SEC-
RETARY OF STATE OF NEVADA, ET AL. Sup. Ct. Nev. Applica-
tion for injunction, presented to MR. JusticE MARSHALL, and
by him referred to the Court, denied.

No. 77-1248. IrriNois STATE Boarp oF ErrcTiONS . So-
cIALIST WORKERS PArTY ET AL. C. A. 7th Cir. [Probable
Jurisdiction noted, 435 U. S. 994.] Motion of Socialist Work-
ers Party for divided argument granted.

No. 77-1258. MiINNESOTA v. FIRST OF OMAHA SERVICE
Corp. ET AL.; and

No. 77-1265. MARQUETTE NATIONAL BANK OF MINNEAP-
oL1S v. FIRST oF OMAHA SERVICE CORP. ET AL. Sup. Ct. Minn.
[Certiorari granted, 436 U. S. 916.] Motion of petitioners for
divided argument granted.

No. 77-1493. GLADSTONE, REALTORS ET AL. v. VILLAGE OF
BeLLwoop ET AL. C. A. 7th Cir. [Certiorari granted, 436
U.8.956.] Motion of the Solicitor General for leave to par-
ticipate in oral argument as amicus curige granted and 15
additional minutes allotted for that purpose. Petitioners also
allotted 15 additional minutes for oral argument.

No. 77-1547. Doucras O CoMPANY oF CALIFORNIA ET AL
v. PETROL Stops NorTHWEST ET AL. C. A. 9th Cir. [Certio-
fari granted, 437 U. S. 902.] Motion of the Solicitor General
for divided argument, granted.
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No. 77-1578. Broapcast Music, Inc., ET AL. v. CoLuMsiA
BroapncasTiNg SysTEM, INcC., ET AL.; and

No. 77-1583. AMERICAN SoCIETY OF COMPOSERS, AUTHORS
& PUBLISHERS ET AL. v. COLUMBIA BROADCASTING SYSTEM,
Inc, ET AL. C. A. 2d Cir. [Certiorari granted, ante, p. 817.]
Motion of Columbia Broadcasting System, Ine., for additional
time for oral argument granted and 15 additional minutes
allotted for that purpose. Petitioners also allotted 15 addi-
tional minutes for oral argument.

No. 77-6217. Srtacy v. FLoripa, 436 U. S. 924, Appellee
is invited to file a response to petition for rehearing within 30
days.

No. 77-6431. CaBaN v. MomaMmED ET UX. Ct. App.
N. Y. [Probable jurisdiction noted, 436 U. S. 903.] Order
heretofore entered on October 10, 1978 [ante, p. 891], is
vacated and the amicus curiae brief of the Legal Aid Society
of New York City is ordered filed.

No. 78-201. GreeNHoLTZ, CHAIRMAN, BOARD OF PAROLE
OF NEBRASKA, ET AL, ¥. INMATES OF THE NEBRASKA PENAL AND
CorrecTiONAL CoMmpLEX ET AL. C. A. 8th Cir. [Certiorari
granted, ante, p. 817.] Motion of respondents for appoint-
ment of counsel granted, and it is ordered that Brian K.
Ridenour, Esquire, of Lincoln, Neb., be appointed to serve as
counsel in this case.

No. 78-428. GAETANO ET AL. v. UNITED STATES COURT OF
AprPEALS FOR THE DistricT oF CoLumBia CIirculT (SILBERT,
UNITED STATES ATTORNEY, REAL PaRTY 1N INTEREST).
Motion for leave to file petition for writ of mandamus denied.

No. 78-5184. SeLLArRs v. Procunier, MEgN’s CoOLONY
SUPERINTENDENT, ET AL. Motion for leave to file petition for
writ of mandamus and/or prohibition denied.
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Probable Jurisdiction Noted

No. 78-6. MOooRE ET AL, v. SiMs ET UX. D. C. S. D. Tex.
Probable jurisdiction noted. Reported below: 438 F. Supp.
1179.

No. 78-329. BELLOTTI, ATTORNEY GENERAL OF MASSACHU-
SETTS, ET AL. v. BAIRD ET AL.; and

No. 78-330. HUNERWADEL v. BAIRD ET AL. Appeals from
D. C. Mass. Probable jurisdiction noted, cases consolidated,
and a total of one hour allotted for oral argument. Reported
below: 450 F. Supp. 997.

No. 78-357. WILLIAMS ET AL. v. BROWN ET AL. Appeal
from C. A, 5th Cir. Probable jurisdiction noted and case set
for oral argument with No. 77-1844, City of Mobile v. Bolden
[probable jurisdiction noted, ante, p. 815]. Reported below:
575 F. 2d 298.

Certiorari Granted

No. 78-58. BrowN v. Fersex. C. A. 10th Cir. Certio-
rari granted.

No. 78-90. BurcH ET AL. v. Loursiana. Sup. Ct. La.
Certiorari granted. Reported below: 360 So. 2d 831.

No. 78-275. Oscar Maver & Co. eT AL. v. Evans. C. A.

8th Cir. Certiorari granted. Reported below: 580 F. 2d
208.

No. 78-334. Fare, AcTiNG CHIEF PROBATION OFFICER v.
MicrapL C. Sup. Ct. Cal. Motion of respondent for leave
to proceed in forma pauperis and certiorari granted. Re-
ported below: 21 Cal. 3d 471, 579 P. 2d 7.

No._78—5072. Davis v. Passman. C. A. 5th Cir. Motion
Of peffltioner for leave to proceed in forma pauperis and cer-
tiorari granted. Reported below: 571 F. 2d 793.
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Certiorari Dented. (See also Nos. 78259, 78-5342 and 78-
5380, supra, and No. 78-80, ante, p. 9.)

No. 77-1735. THoMAs v. NortH CaroriNA. Ct. App.

N. C. Certiorari denied. Reported below: 34 N. C. App.
594,239 S. E. 2d 288.

No. 77-1767. Riss INTERNATIONAL CoORP. v. BAKER ET AL.
App. Ct. I1l,, 1st Dist. Certiorari denied. Reported below:
53 111. App. 3d 1101, 373 N. E. 2d 120.

No. 77-1818. RamapuraM v. UNitep States. C. A. 4th
Cir. Certiorari denied. Reported below: 577 F. 2d 738.

No. 77-1832. SkINNER v. VIRGINIA. Sup. Ct. Va. Cer-
tiorari denied.

No. 77-1846. RANQUIST v. DIRECTOR, DEPARTMENT OF REG-
ISTRATION AND EpucatioN or ILuinors, Er AL.  App. Ct. IIL,
1st Dist. Certiorari denied. Reported below: 55 Ill. App.
3d 545, 370 N. E. 2d 1198.

No. 77-1867. Cranrorp v. MaryLanD. Ct. App. Md.
Certiorari denied. Reported below: 282 Md. 255, 383 A. 2d
687.

No. 77-6798. Evans v. BensoN, WarpEN, ET AL. C. A
10th Cir. Certiorari denied.

No. 77-6879. GentrY v. KENTUCKY. Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 563 S. W. 2d 10.

No. 77-6889. Oaxaca v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 569 F. 2d 518.

No. 77-6905. MrircHELL v. Loursiana. Sup. Ct. La.
Certiorari denied. Reported below: 356 So. 2d 974.

No. 77-6952. WasHINGTON v. CaLiForniA. Ct. App. Cal,
4th App. Dist. Certiorari denied.
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No. 77-6989. WiLson v. OHIO; and

No. 78-5023. WiLsoN v. Omio. Ct. App. Ohio, Hamilton
County. Certiorari denied. Reported below: 55 Ohio App.
2d 64, 379 N. E. 2d 273,

No. 78-12. ConicLio v. Unitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 580 F. 2d 1045.

No. 78-96. Lopge 1858, AMERICAN FEDERATION OF GoOv-
ERNMENT EMPLOYEES, ET AL. v. FROSCH, ADMINISTRATOR, NA-
TIONAL AERONAUTICS AND SPACE ADMINISTRATION, ET AL,
C. A. D. C. Cir. Certiorari denied. Reported below: 188
U.S. App. D. C. 233, 580 F. 2d 496.

No. 78-107. WHIrNEY v. UNITED STATES. C. A, 8th Cir,
Certiorari denied. Reported below: 578 F. 2d 1384.

No. 78-114. Tsoumas, DIRECTOR, DEPARTMENT OF FINAN-
cIAL InsTITUTIONS OF ILLiNois v. GLEN ELLYN Savines &
Loan Assn. ET AL. Sup. Ct. Ill. Certiorari denied. Re-
ported below: 71 Ill. 2d 493, 377 N. E. 2d 1.

No. 78-150. GONZALES ET AL. v. FAIRFAX-BREWSTER
Scroow, INc,, ET AL.  C. A, 4th Cir. Certiorari denied. Re-
ported below: 569 F. 2d 1294.

No. 78-158. Bespris v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 576 F. 2d 1350.

No. 78-172. Jin WoN PARK ET AL. v. IMMIGRATION AND
Narvranization Service. C. A. 9th Cir. Certiorari denied.
Reported below: 577 F. 2d 751.

. No. 78-176. HarLL v. DiMarzo ET AL. C. A, 1st Cir. Cer-
tiorari denied. Reported below: 575 F. 2d 15.

No. 78-187. Davip ET VIR v. IMMIGRATION AND NATURALI-
. 2ATI0N SERVICE. C. A. 3d Cir. Certiorari denied. Reported
below: 578 F. 2d 1373.
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No. 78-193. Caprankcro v. UNIiTED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 576 F. 2d 973.

No. 78-203. Swnapp v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 577 F. 2d 744.

No. 78-205. Girr WrarrPINGS & TyINGs AssN. v. UNITED
States BT AL. C. A. D. C. Cir. Certiorari denied. Re-
ported below: 188 U. 8. App. D. C. 200, 578 F. 2d 442.

No., 78-211. INTERNATIONAL ORGANIZATION OF MASTERS,
Mates & Prvors v. NEwporT TANKERS Corp, BT AL. C. A
4th Cir. Certiorari denied. Reported below: 575 F. 2d 477.

No. 78-215. SteeLe v. Unitep States. C. A. 6th Cir
Certiorari denied. Reported below: 576 F. 2d 111.

No. 78-218. CarBoN Furr Co. v. ANDRUS, SECRETARY OF
THE INTERIOR, ET AL. C. A. D. C. Cir. Certiorari denied.
Reported below: 189 U. S. App. D. C. 110, 581 F. 2d 888.

No. 78-230. Karav v. Unitep Srates. C. A. 9th Cir.
Certiorari denied. Reported below: 577 F. 2d 752.

No. 78-232. BuraLino v. UNITED STATES; and
No. 78-5218. SparBer v. Unitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 576 F. 2d 446.

No. 78-245. Leuica LumBer Co., Inc. v. NATIONAL
LaBor ReraTions Boarp. C. A. 3d Cir. Certiorari denied.
Reported below: 577 F. 2d 727.

No. 78-272. Scruaes v. KenTUucky. Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 566 S. W. 2d 405.

No. 78-274. WiLcHER v. UNiTep STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 578 F. 2d 1382.

No. 78-307. Brown v. Unirep Stares. C. A. 9th Cir
Certiorari denied. Reported below: 578 F. 2d 1280.
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No. 78-319. Avis REnT A Car SystEM, INC., ET AL. v.
Crry or CHICAGO; and

No. 78-320. Hgerrz ComMERCIAL Leasing Corp. v. CiTY
or CHIcAGo. Sup. Ct. I1l. Certiorari denied. Reported be-
low: 71 I1l. 2d 333, 375 N. E. 2d 1285.

No. 78-337. SmapPiro v. TownNsHIP oF EAsT WINDSOR ET
AL, Sup. Ct. N.J. Certiorari denied.

No. 78-346. OXLEY ET AL. v. LITTLE SWITZERLAND BREW-
NG Co. ET AL. C. A. 4th Cir. Certiorari denied. Reported
below: 573 F. 2d 1306.

No. 78-348. BuURNETT v. ArRKANSAS. Sup. Ct. Ark. Cer-

tiorari denied. Reported below: 263 Ark. 225, 564 S. W. 2d
211,

No. 78-355. Saupco LIMITED ET AL. v. TWENTIETH CEN-
TurY-Fox FiLm Corp. T AL. C. A. 5th Cir. Certiorari
denied. Reported below: 575 F. 2d 299.

No. 78-358. FaArreLL Lines, Inc. v. Canizzo ET AL. C. A.
2d Cir. Certiorari denied. Reported below: 579 F. 2d 682.

No. 78-374. StiLL, TRUSTEE IN BANKRUPTCY, ET AL. .
CrATTANOOGA MEMORIAL ParRk. C. A. 6th Cir. Certiorari
denied. Reported below: 574 F. 2d 349.

.No. 78-375. Happap v. CrosBy Corp. ET AL. C. A, D. C.
Cir. Certiorari denied. Reported below: 188 U. S. App.
D. C. 200, 578 F. 2d 442.

No. 78-380. TuzmaN v. GEorcia. Ct. App. Ga. Certio-

rari denied. Reported below: 145 Ga. App. 761, 244 S. E. 2d
832,

Ng. 78-383. FennNELL v. BurLer ET AL. C. A, 8th Cir.
Certiorari denied. Reported below: 578 F. 2d 1384.
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No. 78-392. Tracy ET AL. v. RuTcosky ET UX. Sup. Ct.
Wash. Certiorari denied. Reported below: 83 Wash. 2d 606,
574 P. 2d 382.

No. 78400. Hawmn-DiGuiseprE v. NEwW Yorx. Ct. App.
N. Y. Certiorari denied. Reported below: 45 N. Y. 2d 45,
379 N. E. 2d 191.

No. 78-404. FirsT PENNSYLVANIA BANK N. A. v. MONSEN
ET AL. C. A. 3d Cir. Certiorari denied. Reported below:
579 F. 2d 793.

No. 78-405. NocALEs SErvICE CENTER v. ArLaNTIC RICH-
FieLp Co. Ct. App. Ariz. Certiorari denied. Reported
below: 119 Ariz. 552, 582 P. 2d 642.

No. 78415, MacNUsSON v. BurLiNGTON NORTHERN, INC,
ET AL. C. A. 9th Cir. Certiorari denied. Reported below:
576 F. 2d 1367.

No. 78-426. Garzia ET UX. v. NEw York. Ct. App. N. Y.
Certiorari denied. Reported below: 44 N. Y. 2d 867, 378
N. E. 2d 1045.

No. 78427. GAETANO ET AL. v. SILBERT, UNITED STATES
ArrorNEY. C. A.D.C. Cir. Certiorari denied.

No. 78-452. WoopwarD STATE HOSPITAL-SCHOOL ET AL. V.
Auxier. Sup. Ct. Towa. Certiorari denied. Reported be-
low: 266 N. W. 2d 139.

No. 78-473. STANDARD v. COWAN, PENITENTIARY SUPER-
INTENDENT. C. A. 6th Cir. Certiorari denied. Reported
below: 582 F. 2d 1280.

No. 78-508. Izsax v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-543. Frazier v. Unmrep States. C. A. 6th Cir.
Certiorari denied. Reported below: 580 F. 2d 229.
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No. 78-550. Frezzein v. UnrTep States. Ct. App. D. C.
Reported below: 380 A. 2d 1382.

No. 78-5004. ManGaN v. UNITED STATES; and
No. 78-5025. ManNGAN v. Unrtep StaTes. C. A. 2d Cir.
Certiorari denied. Reported below: 575 F. 2d 32.

No. 78-5035. Jomnson v. Omio. Ct. App. Ohio, Greene
County. Certiorari denied.

No. 78-5058. WaLKER v. UNITED STATES. C. A. 9th Cir.
Certiorari denied. Reported below: 575 F. 2d 209.

No. 78-5062. Pr1pPEN v. UNITED STATES;

No. 78-5079. Ricks v. UNITED STATES; and

No. 78-5080. NicHoLs v. UniTep StaTEs. C. A. 6th Cir.
Certiorari denied. Reported below: 578 F. 2d 1382.

No. 78-5070. RaMIRrez-VENEGAS v. UNITED STATES. C. A.
9th Cir. Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-5078. JomnNstoN v. UNiTep States. C. A. 10th
Cir. Certiorari denied. Reported below: 578 F. 2d 1352.

No. 78-5099. Dve v. UniTeD StaTES. C. A, 4th Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 737.

No. 78-5100. Smirm v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 574 F. 2d 308.

.No. 77-5104. Two BurLs v. Unitep States. C. A. 8th
Cir. Certiorari denied. Reported below: 577 F. 2d 63.

No. 78-5110. Crisarr v, UniTep States. Ct. App. D. C.
Certiorari denied. Reported below: 383 A. 2d 1.

No. 78-5111. Poore v. Unitep States. C. A. 6th Cir.
Certiorari denied.

N(?. 78-5114. Crarx v. Untrep Stares. C. A. 9th Cir.
Certiorari denied. Reported below: 577 F. 2d 752.
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No. 78-5115. GarrisoN v. TeENNEssge. C. A. 6th Cir.
Certiorari denied.

No. 78-5123. WesT v. Unitep StaTEs. C. A. 2d Cir.
Certiorari denied. Reported below: 578 F. 2d 1372.

No. 78-5126. Curisco v. UnNIitEp STaTES. C. A. 8th Cir.
Certiorari denied. Reported below: 578 F. 2d 1383.

No. 78-5150. Taomas v. Unrtep StaTes. C. A. 6th Cir.
Certiorari denied. Reported below: 578 F. 2d 1382.

No. 78-5162. Hooker v. Kiein, U. S. MarsuaL. C. A
9th Cir. Certiorari denied. Reported below: 573 F. 2d 1360.

No. 78-5182. Munrorp v. UN1TED STATES. C. A. 3d Cir.
Certiorari denied.

No. 78-5188. BrownN v. UniTep States. C. A. 6th Cir.
Certiorari denied. Reported below: 582 F. 2d 1280.

No. 78-5210. Harcerr v. UniTED STATES. Ct. App. D.C.
Certiorari denied. Reported below: 380 A. 2d 1005.

No. 78-5226. JacoBsoN v. Unitep States. C. A. 10th
Cir. Certiorari denied. Reported below: 578 F. 2d 863.

No. 78-5230. McCoy v. Unrtep States. C. A. 6th Cir.
Certiorari denied. Reported below: 582 F. 2d 1281.

No. 78-5233. ABouzaHR v. UNITED STATES. C. A. 9th
Cir. Certiorari denied.

No. 78-5235. Lanaston v. Unitep States. C. A. 5th
Cir. Certiorari denied. Reported below: 576 F. 2d 1138.

No. 78-5248. PARrRILLA v. GOVERNMENT OF THE VIRGIN
Istanps. C. A. 3d Cir. Certiorari denied. Reported below:
577 F. 2d 726.

No. 78-5253. GRASER v. GOLDBERG ET AL. Dist. Ct. App.
Fla., 1st Dist. Certiorari denied.
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No. 78-5264. Covyer v. UNitEp STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 571 F. 2d 941 and 576
F. 2d 1249.

No. 78-5272. Tavror v. Louisiana. Sup. Ct. La. Cer-
tiorari denied. Reported below: 358 So. 2d 1284.

No. 78-5285. SovtEr0 v. CauiForNiA. Ct. App. Cal., 2d
App. Dist. Certiorari denied. Reported below: 81 Cal. App.
3d 423, 146 Cal. Rptr. 457.

No. 78-5297. WOLFRATH v. LAVALLEE, CORRECTIONAL SU-
PERINTENDENT. C. A. 2d Cir. Certiorari denied. Reported
below: 576 F. 2d 965.

No. 78-5298. Mayxor v. Surtons. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 735.

No. 78-5303. CAMPELLONE v. ApuLT PROBATION DEPART-
MENT oF Pima County, Arizona. C. A. 9th Cir. Certiorari
denied. Reported below: 573 F. 2d 1315,

No. 78-5314. DunacaN v. Georgia. Ct. App. Ga. Cer-

tiorari denied. Reported below: 145 Ga. App. 68, 243 S. E.
2d 254.

No. 78-5316. Ray v. ProxMmire ET AL. C. A. D. C. Cir.
Certiorari denied. Reported below: 189 U. S. App. D. C.
220, 581 F. 2d 998.

No. 78-5318, MrrcHELL v. UN1TED STATES. C. A, 9th Cir.
Certiorari denied. Reported below: 579 F. 2d 531.

No. 78-5322. LineHAM v. COMMISSIONER OF INTERNAL
Revenve. C. A. 2d Cir. Certiorari denied.

No. 78-5332. Vawrprvia v. CALiFORNIA. App. Dept., Super.
Ct. Cal., County of Los Angeles. Certiorari denied.

.No. 78-5339. BrerstT v. HELcEMOE, WarDEN. C. A, 1st
Cir. Certiorari denied. Reported below: 579 F. 2d 95.
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No. 78-5340. ROSENBERG v. JOINT BAR ASSOCIATION GRIEV-
ANCE COMMITTEE FOR THE SECOND AND ELEVENTH JUDICIAL
DistricTs. App. Div., Sup. Ct. N. Y., 2d Jud. Dept.  Cer-
tiorari denied. Reported below: 62 App. Div. 2d 1065, 406
N.Y.S. 2d 492.

No. 78-5344. Dare v. CavurrorNia. Ct. App. Cal, 2d
App. Dist. Certiorari denied. Reported below: 78 Cal. App.
3d 722, 144 Cal. Rptr. 338.

No. 78-5346. Roman v. PEnnsynLvania. Sup. Ct. Pa.
Certiorari denied. Reported below: 478 Pa. 619, 387 A. 2d
661.

No. 78-5348. STARKEY v. VERMILLION ET AL. C. A. 8th
Cir. Certiorari denied.

No. 78-5349. FosteEr v. CaLirorNIA. Ct. App. Cal., Ist
App. Dist. Certiorari denied.

No. 78-5354. Epwarps v. Superior CoUurT OoF PoLK
County, Iowa. Sup. Ct. Iowa. Certiorari denied.

No. 78-5361. JomNsoN v. Howarp, CORRECTIONAL SUPER-
INTENDENT. C. A. 3d Cir. Certiorari denied.

No. 78-5362. CamPBerL v. Cauirornia. Ct. App. Cal,
4th App. Dist. Certiorari denied.

No. 78-5367. BrasLEY v. JouN Buist CHESTER HOSPITAI‘J
ScHO00L OF VoCATIONAL NURrsING. C. A. 5th Cir. Certiorarl
denied. Reported below: 575 F. 2d 879.

No. 78-5376. Barser v. KimBreLy's, INc., ET aL. C. A
4th Cir. Certiorari denied. Reported below: 577 F. 2d 216.

No. 78-5378. PostoN ET AL. v. Hige PoiNt Bank &
Trust Co. C. A. 4th Cir. Certiorari denied. Reported
below: 580 F. 2d 1048.
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No. 78-5379. Lippirr v. Boarp or Ebucation, SouTH
Evcrip-LynpaURST City ScHooL Districr. Ct. App. Ohio,
Cuyahoga County. Certiorari denied.

No. 78-5385. Lam Lk CroNG v. NEW York. Ct. App.
N. Y. Certiorari denied. Reported below: 45 N. Y. 2d 64,
379 N. E. 2d 200.

No. 78-5390. WarsoN v. Jaco, CORRECTIONAL SUPERIN-
TENDENT, C. A. 6th Cir. Certiorari denied. Reported
below: 578 F. 2d 1382.

No. 78-5397. EMERY v. UNITED STATES DEPARTMENT OF
Justice. C. A. D. C. Cir. Certiorari denied.

No. 78-5399. Lorp v. UNtTeED STATES. C. A. 2d Cir. Cer-
tiorari denied.

No. 78-5404. BavriTian v. Kura T AL. C. A. D, C. Cir.
Certiorari denied.

No. 78-5406. RicH, AKA LUNCEFORD v. UNITED STATES.

C. A. 9th Cir. Certiorari denied. Reported below: 580 F.
2d 929.

No. 78-5423. BustiLLo v. UniTep StaTES. C. A. 5th Cir.
Certiorari denied. Reported below: 573 F. 2d 368.

No. 78-5438. BLANKENSHIP v. OVERBERG, CORRECTIONAL
SupErRINTENDENT. C. A. 6th Cir. Certiorari denied.

No. 785444, Jorpan v. Unitep States. C. A, 9th Cir.
Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-5448. REsTREPO-GRANDA v. UNTTED STATES. C. A.
5th Cir. Certiorari denied. Reported below: 575 F. 2d 524.

No. 78-5450. CHIMPRAPIBOON v. UNITED StaTes. C. A.
9th Cir. Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-5455. Moore v. UniTep States. C. A. 4th Cir.
Certiorari denied. Reported below: 577 F. 2d 738.
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No. 78-5456. MigreLEs v. UNITED STATES. C. A. 10th Cir.
Certiorari denied. Reported below: 583 F. 2d 1115.

No. 78-5466. WricHT v. UNniTED STATES. C. A. 4th Cir.
Certiorari denied. Reported below: 578 F. 2d 1379.

No. 78-5469. STEWART ET AL. v. UNITED StaTEs. C. A,
5th Cir. Certiorari denied. Reported below: 579 F. 2d 356.

No. 78-5472. BarBARIN v. ALL U. S. Jupnces oF THE East-
ERN Districr oF Loursiana. C. A. 5th Cir. Certiorari
denied. Reported below: 577 F. 2d 144.

No. 78-5478. WinTers v. UniTeED STATES. C. A. 7th Cir.
Certiorari denied. Reported below: 582 F. 2d 1152,

No. 78-5487. SIERRA-HERNANDEZ v. UNITED States. C. A
9th Cir. Certiorari denied. Reported below: 581 F. 2d 760.

No. 78-5496. Wirriams v. UNiTep States. C. A. 5th Cir.
Certiorari denied. Reported below: 579 F. 2d 369.

No. 78-5511. CameseLL v. UNITED STATES. C. A. 8th Cir.
Certiorari denied. Reported below: 582 F. 2d 1287.

No. 77-1545. McKerHAN v. UNITED STATES; and
No. 77-1557. GaARNER v. Unrrep States. C. A. 4th Cir.
Certiorari denied. Reported below: 574 F. 2d 1141.

MR. Justice STEWART, with whom MR. JusTicE MARSHALL
joins, dissenting.

These petitioners contend that the admission into evidence
at their trial of the grand jury testimony of an unavailable
witness violated both the Federal Rules of Evidence and the
Sixth Amendment. The Courts of Appeals have differed as
to the admissibility of such evidence in similar cases. I would
grant certiorari to resolve these questions.

1 Garner also contends that the prosecution proved that he participated
in no more than one conspiracy. Thus, he argues that he should not
have received consecutive sentences after conviction on the two con-
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The petitioners were convicted of conspiracy and substan-
tive offenses stemming from their alleged importation of
heroin. An alleged accomplice named Robinson was allowed
to plead guilty to two lesser offenses in return for his testi-
mony against the petitioners before a grand jury. The
prosecution intended to rely heavily on Robinson’s testimony
at the petitioners’ trial. Before the trial, however, Robinson
stated that he would not testify. Although the court granted
Robinson use immunity, he persisted in his refusal to testify.
Over the petitioners’ objections, the trial judge then admitted
the transeript of Robinson’s grand jury testimony under Fed.
Rule Evid. 804 (b)(5).2 After this transeript was read to the
trial jury, Robinson did take the witness stand. He stated
that he knew the petitioners and that his grand jury testimony
had been false. The Court of Appeals characterized his com-
ments as

“giv[ing] one the general impression not that the grand
jury testimony was false but that, whatever pressures
were brought upon him, [he] was unwilling to testify,

spiracy counts. I believe the Court of Appeals properly decided this
issue, and would limit the grant of certiorari to the evidentiary question.

2 Rule 804 (b) (5) provides:
“(b) Hearsay exceptions. The following are not excluded by the hearsay
rule if the declarant is unavailable as a witness: . . .

“(5) Other exceptions. A statement not specifically covered by any of the
foregoing exceptions but having equivalent circumstantial guarantees of
trustworthiness, if the court determines that (A) the statement is offered
as evidence of a material fact; (B) the statement is more probative on the
point for which it is offered than other evidence which the proponent can
procure through reasonable efforts; and (C) the general purposes of these
rules and the interests of justice will best be served by admission of the
statement into evidence. However, a statement may not be admitted
under this exception unless the proponent of it makes known to the ad-
verse party sufficiently in advance of the trial or hearing to provide the
adverse party with a fair opportunity to prepare to meet it, his intention
to offer the statement and the particulars of it, including the name and
address of the declarant.”

285-954 0 - 80 - 56
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and particularly unwilling to say anything which would
incriminate either of these defendants.” 574 F. 2d 1141,
1143 (1978).

The grand jury testimony was the main support for the jury’s
guilty verdict against one of the petitioners, and an important
part of the prosecution’s case against the other.

A divided panel of the Court of Appeals for the Fourth
Circuit affirmed the petitioners’ convictions, concluding that
neither the Federal Rules of Evidence nor the Confrontation
Clause barred the admission of Robinson’s grand jury testi-
mony because it possessed “strong indicators of reliability.”
Id., at 1144. The Court of Appeals found that Robinson’s
story was corroborated by testimony at the trial from another
member of the alleged conspiracy and by documentary evi-
dence of the petitioners’ overseas travels.

Although they are not coextensive, the Confrontation Clause
and the hearsay rule “stem from the same roots.” Dutton v.
Evans, 400 U. S. 74, 86 (1970). Considered under either the
Sixth Amendment or the Federal Rules of Evidence, I have
grave doubts about the admissibility of Robinson’s grand
jury testimony.

That the evidence was first given before a grand jury adds
little to its reliability. In grand jury proceedings, the ordi-
nary rules of evidence do not apply. Leading questions and
multiple hearsay are permitted and common. Grand jury
investigations are not adversary proceedings. No one Is
present to cross-examine the witnesses, to give the defendant’s
version of the story, or to expose weaknesses in the witnesses’
testimony.

The only factor that generally makes grand jury testimony
more trustworthy than other out-of-court statements is the
fact that it is given under oath. The witnesses speak under
the threat of prosecution for material false statements. But
that usual indication of trustworthiness was missing here.
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Robinson recanted his grand jury testimony at the trial. By
disclaiming under oath his earlier sworn statements, he put
himself in a position where one of his two sworn statements
had to be false. Without further proof, Robinson would
appear to have violated federal law, and, after the petitioners’
trial, the Government did, indeed, indict Robinson for viola-
tion of 18 U. 8. C. § 1623. The charges were dismissed only
after he pleaded guilty to a contempt citation.

The Courts of Appeals are struggling with the problem of
the admissibility of hearsay evidence not falling within one
of the traditional exeeptions to inadmissibility. The Fourth
Circuit has taken a relatively liberal view of the admissibility
of grand jury testimony, both in this case and in United
States v. West, 574 F. 2d 1131 (1978). In a similar situation
the Fifth Circuit concluded that grand jury testimony was
inadmissible. United States v. Gonzalez, 559 F. 2d 1271
(1977). Before the adoption of the Federal Rules of Evi-
dence, the Second Circuit held that the use of grand jury
testimony in a situation like this violated both the hearsay
rule and the Sixth Amendment. United States v. Fiore, 443
F. 2d 112 (1971). The Eighth Circuit, in a case in which the
grand jury witness had not recanted his testimony, allowed
the grand jury testimony to be admitted. United States v.
Carlson, 547 F. 2d 1346 (1976).

While those cases may be factually distinguishable, the con-
flict in interpretation among the Circuits remains® In some
Circuits Rule 804 (b)(5) is being used to admit grand jury
‘?estimony when the witness is unavailable at trial; in others,
1t isnot. Here, the witness recanted his grand jury testimony
under oath at the trial, yet it was the crucial evidence in these
petitioners’ convictions.

I would grant certiorari to determine the limits placed upon

\ *It seems to me open to serious doubt whether Rule 804 (b)(5) was
mtem.ied to provide case-by-case hearsay exceptions, rather than only to
permit expansion of the hearsay exceptions by categories.
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the admissibility of this kind of evidence by either the Federal
Rules of Evidence or the Constitution.

No. 78-78. SINGLETON ET UX. v. COMMISSIONER OF IN-
TERNAL REveENUE. C. A. 5th Cir. Certiorari denied. Re-
ported below: 569 F. 2d 863.

MR. JusTick BLACKMUN, with whom MR. JUSTICE MARSHALL
and MR. JusTicE PowELL join, dissenting.

The issue in this federal income tax case is whether a cash
distribution that petitioner husband (hereafter petitioner)
received in 1965 with respect to his shares in Capital South-
west Corporation (CSW) was taxable to him as a dividend, as
the United States Court of Appeals for the Fifth Circuit held,
or whether that distribution was a return of capital and there-
fore not taxable, as the Tax Court held. T regard the issue as
of sufficient importance in the administration of the income
tax laws to justify review here, and I dissent from the Court’s
failure to grant certiorari.

CSW was the parent of a group of affiliated corporations.
Consolidated returns were filed for CSW and the group for the
fiscal years ended March 31, 1964 and 1965. This was advan-
tageous taxwise, for it enabled income of Capital Wire &
Cable Corporation (CW), one of the subsidiaries, to be offset
against Josses sustained by CSW. CW’s board formally recog-
nized a saving in tax of about $863,000 through the filing of
consolidated returns for the two fiscal years. That board then
distributed $1 million in March 1965, not solely to CSW,
its principal shareholder, but ratably to all its shareholders.
As primary shareholder, CSW received $803,750 of that
distribution.

The Internal Revenue Service subsequently determined that
the consolidated returns for fiscal 1964 and 1965 did not
accurately reflect the earnings of the group. Asserted defi-
ciencies were settled in 1972 for approximately $900,000. Of
this amount, about $755,000 was allocated to CW.
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Petitioner takes the position that CW’s allocable share of
the 1965 tax must be accrued to that fiscal year; that CW’s
1965 payment to CSW was thus not a dividend entering into
the determination of CSW’s earnings and profits at all, but
was a constructive payment of CW’s share of the tax bill; that
this left CSW with no earnings and profits for 1965; and that,
as a consequence, CSW’s 1965 distribution to petitioner could
only be a nontaxable return of capital and could not be a
taxable dividend. The Tax Court, in a reviewed decision, with
six judges dissenting, accepted this view. 64 T. C. 320 (1975).
The Fifth Circuit reversed. 569 F. 2d 863 (1978).

As is not infrequently the situation in tax cases, the parties
initially wage a battle of maxims. Petitioner speaks of “sub-
stance and realities” and cites, among other cases, Helvering v.
Lazarus & Co., 308 U. S. 252, 255 (1939), and Frank Lyon Co.
v. United States, 435 U. S. 561, 573 (1978). The Commis-
sioner asserts that a taxpayer must accept the tax consequences
of his structural choice and cites Commissioner v. National
Alfalfa Dehydrating & Milling Co., 417 U. S. 134, 149 (1974).
In addition, however, it is clear that CW’s distribution was
definitely intended to compensate CSW for the tax saving
effected by the beneficial use of CSW’s loss in the consolidated
return. On the other hand, that compensatory action was
accomplished by a pro rata distribution not only to CSW but
to minority shareholders as well.

For me, the answer to this tax question is by no means
immediately apparent. Each side advances a forceful argu-
ment. The deep division among the judges of the Tax Court
Is indicative and significant. 1 cannot regard the issue as one
that is too fact-specific or incapable of precedential effect.
On the contrary, it features important aspects of tax account-
ing and tax law. CSW and CW, after all, were accrual-basis
taxpayers. Normally, when a deficiency in tax of an accrual-
basis taxpayer is ultimately determined, it is to be accrued as
of the tax year of the deficiency and it affects earnings and
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profits accordingly. A consideration opposing this accepted
proposition is the fact that the portion of CW’s 1965 distribu-
tion paid to minority shareholders obviously qualified and
apparently was reported as taxable dividends; it would be at
least somewhat anomalous to have the portion paid to CSW
constitute, in contrast, a return of capital.

I hope that the Court’s decision to pass this case by is not
due to a natural reluctance to take on another complicated
tax case that is devoid of glamour and emotion and that would
be remindful of the recent struggles, upon argument and
reargument, in United States v. Foster Lumber Co., 429 U. §S.
32 (1976), and Laing v. United States, 423 U. S. 161 (1976).*

Opinion of MR. JUSTICE STEVENS respecting the denial of
the petition for writ of certiorari.

What is the significance of this Court’s denial of certiorari?
That question is asked again and again; it is a question that is
likely to arise whenever a dissenting opinion argues that
certiorari should have been granted. Almost 30 years ago

Mr. Justice Frankfurter provided us with an answer to that
question that should be read again and again.

“This Court now declines to review the decision of the
Maryland Court of Appeals. The sole significance of such
denial of a petition for writ of certiorari need not be
elucidated to those versed in the Court’s procedures. It
simply means that fewer than four members of the Court
deemed it desirable to review a decision of the lower court
as a matter ‘of sound judicial discretion.” Rule 38, para-
graph 5. A variety of considerations underlie denials of
the writ, and as to the same petition different reasons
may lead different Justices to the same result. This is
especially true of petitions for review on writ of certiorari

*The point Mr. Justick STevENs would make by his separate opinion
was answered effectively 25 years ago by Mr. Justice Jackson, concurring
in the result, in Brown v. Allen, 344 U. S. 443, 542-544 (1953).
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to a State court. Narrowly technical reasons may lead to
denials. Review may be sought too late; the judgment
of the lower court may not be final; it may not be the
judgment of a State court of last resort; the decision may
be supportable as a matter of State law, not subject to
review by this Court, even though the State court also
passed on issues of federal law. A decision may satisfy
all these technical requirements and yet may commend
itself for review to fewer than four members of the Court.
Pertinent considerations of judicial policy here come into
play. A case may raise an important question but the
record may be cloudy. It may be desirable to have
different aspects of an issue further illumined by the
lower courts. Wise adjudication has its own time for
ripening.

“Since there are these conflicting and, to the unin-
formed, even confusing reasons for denying petitions for
certiorari, it has been suggested from time to time that
the Court indicate its reasons for denial. Practical con-
siderations preclude. In order that the Court may be
enabled to discharge its indispensable duties, Congress has
placed the control of the Court’s business, in effect, within
the Court’s discretion. During the last three terms the
Court disposed of 260, 217, 224 cases, respectively, on
their merits. For the same three terms the Court denied,
respectively, 1,260, 1,105, 1,189 petitions calling for discre-
tionary review. If the Court is to do its work it would
not be feasible to give reasons, however brief, for refusing
to take these cases. The time that would be required is
prohibitive, apart from the fact as already indicated that
different reasons not infrequently move different members
of the Court in concluding that a particular case at a
particular time makes review undesirable. It becomes
relevant here to note that failure to record a dissent from
a denial of a petition for writ of certiorari in nowise
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implies that only the member of the Court who notes his
dissent thought the petition should be granted.

“Inasmuch, therefore, as all that a denial of a petition
for a writ of certiorari means is that fewer than four
members of the Court thought it should be granted, this
Court has rigorously insisted that such a denial carries
with it no implication whatever regarding the Court’s
views on the merits of a case which it has declined to
review. The Court has said this again and again; again
and again the admonition has to be repeated.” Opinion
respecting the denial of the petition for writ of certiorari
in Maryland v. Baltimore Radio Show, 338 U. S. 912,
917-919.

When those words were written, Mr. Justice Frankfurter
and his colleagues were too busy to spend their scarce time
writing dissents from denials of certiorari. Such opinions were
almost nonexistent." It was then obvious that if there was no
need to explain the Court’s action in denying the writ, there
was even less reason for individual expressions of opinion
about why certiorari should have been granted in particular
cases.

Times have changed. Although the workload of the Court
has dramatically increased since Mr. Justice Frankfurter’s
day,® most present Members of the Court frequently file
written dissents from certiorari denials. It is appropriate to
ask whether the new practice serves any important goals or
contributes to the strength of the institution.

One characteristic of all opinions dissenting from the denial
of certiorari is manifest. They are totally unnecessary. They

* There were none in 1945 or 1946, and I have been able to find only one
in the 1947 Term. See dissent in Chase National Bank v. Cheston, and
companion cases, 332 U. S. 793, 800.

2 By way of comparison to the figures cited by Mr. Justice Frankfurter,
the Court during the three most recent Terms reviewed and decided 362,
483, and 323 cases respectively. And during each of these Terms, the Court
denied certiorari in well over 3,000 cases.
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are examples of the purest form of dicta, since they have even
less legal significance than the orders of the entire Court
which, as Mr. Justice Frankfurter reiterated again and again,
have no precedential significance at all.

Another attribute of these opinions is that they are poten-
tially misleading. Since the Court provides no explanation of
the reasons for denying certiorari, the dissenter’s arguments in
favor of a grant are not answered and therefore typically
appear to be more persuasive than most other opinions.
Moreover, since they often omit any reference to valid reasons
for denying certiorari, they tend -to imply that the Court has
been unfaithful to its responsibilities or has implicitly reached
a decision on the merits when, in fact, there is no basis for
such an inference.

In this case, for example, the dissenting opinion suggests
that the Court may have refused to grant certiorari because
the case is “devoid of glamour and emotion.” I am puzzled
by this suggestion because I have never witnessed any indica-
tion that any of my colleagues has ever considered “glamour
and emotion” as a relevant consideration in the exercise of his
discretion or in his analysis of the law. With respect to the
Court’s action in this case, the absence of any conflict among
the Circuits is plainly a sufficient reason for denying certiorari.
Moreover, in allocating the Court’s searce resources, I consider
it entirely appropriate to disfavor complicated cases which
turn largely on unique facts. A series of decisions by the
courts of appeals may well provide more meaningful guidance
to the bar than an isolated or premature opinion of this Court.
As Mr. Justice Frankfurter reminded us, “wise adjudication
has its own time for ripening.”

Admittedly these dissenting opinions may have some bene-
ficial effects. Occasionally a written statement of reasons for
granting certiorari is more persuasive than the Justice’s oral
contribution to the Conference. For that reason the written
document sometimes persuades other Justices to change their
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votes and a petition is granted that would otherwise have been
denied. That effect, however, merely justifies the writing and
circulating of these memoranda within the Court; it does not
explain why a dissent which has not accomplished its primary
mission should be published.

It can be argued that publishing these dissents enhances the
public¢’s understanding of the work of the Court. But because
they are so seldom answered, these opinions may also give rise
to misunderstanding or incorrect impressions about how the
Court actually works. Moreover, the selected bits of informa-
tion which they reveal tend to compromise the otherwise
secret deliberations in our Conferences. There are those who
believe that these Conferences should be conducted entirely in
public or, at the very least, that the votes on all Conference
matters should be publicly recorded. The traditional view,
which I happen to share, is that confidentiality makes a
valuable contribution to the full and frank exchange of views
during the decisional process; such confidentiality is especially
valuable in the exercise of the kind of discretion that must be
employed in processing the thousands of certiorari petitions
that are reviewed each year. In my judgment, the importance
of preserving the tradition of confidentiality outweighs the
minimal educational value of these opinions.

In all events, these are the reasons why I have thus far
resisted the temptation to publish opinions dissenting from
denials of certiorari.

No. 78-335. CuEesapeakE & OHIO RAaiLway Co. v. LaFon-
TAINE. C. A. 6th Cir. Motion of National Railway Labor
Conference for leave to file a brief as amicus curiae granted.
Certiorari denied. Reported below: 575 F. 2d 1337.

No. 78-347. Oreck Corp. v. WHIRLPOOL CORP. ET AL
C. A. 2d Cir. Certiorari denied. MR. Justice BRENNAN, ME.
Justice WHiITE, and Mg. JusTicE BrackmunN would grant
certiorari. Reported below: 579 F. 2d 126.
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No. 78-384. Parry, COMMISSIONER, DEPARTMENT OF SoO-
CIAL SERVICES OF ORANGE COUNTY, ET AL. v. GEORGE ET AL.
C. A. 2d Cir. Motion of respondents for leave to proceed in
forma pauperis granted. Certiorari denied. Reported below:
578 F. 2d 1367.

No. 78-5106. CornerL v. Iowa. Sup. Ct. ITowa. Certio-
rari denied. MR. JusTice STEWART and Mg. JusticeE WHITE
would grant certiorari. Reported below: 266 N. W. 2d 15.

No. 78-5192. Fritz v. Unitep Stares. C. A. 10th Cir.
Certiorari denied. MRg. JusticE MARSHALL would grant cer-
tiorari. Reported below: 580 F. 2d 370.

No. 78-5321. Apams v. FLoripa. Sup. Ct. Fla.; and

No. 78-5335. Davis v. GEorgia. Sup. Ct. Ga. Certiorari
denied. Reported below: No. 78-5321, 355 So. 2d 1205; No.
78-5335, 241 Ga. 376, 247 S. E. 2d 45.

Mr. Justice BrenNAN and Mgr. JusticE MARSHALL,
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428
U. S. 153, 227, 231 (1976), we would grant certiorari and
vacate the death sentences in these cases.

No. 78-5327. HosTeTLER v. GEORGIA. Ct. App. Ga. Cer-
tiorari denied. MR. JUusTICE BRENNAN, MR. JUSTICE STEWART,
and MRr. Justice MarsHALL would grant certiorari and re-

verse the convietion. Reported below: 145 Ga. App. 55, 243
S. E. 2d 256.

No. 78-5402. Havs v. Georeia. Ct. App. Ga. Certiorari
denied. Mg. Jusrice BrRENNAN, MR. JusTicE STEWART, and
Mz. Justice MarsHALL would grant certiorari and reverse the

conviction. Reported below: 145 Ga. App. 65, 243 S. E. 2d
263.
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NovemBer 1, 1978

Dismassal Under Rule 60

No. 78-5540. BuceHANAN v. BORDENKIRCHER, PENITEN-
T1ARY SUPERINTENDENT. C. A. 6th Cir. Certiorari dismissed
under this Court’s Rule 60.

NoveMBER 3, 1978

Miscellaneous Orders

No. A-417. RoGers ET AL. v. LopGE ET AL. Application
for stay of order of United States Distriet Court for the South-
ern District of Georgia, presented to Mg. JusticE PowELL,
and by him referred to the Court, granted pending final dis-
position of the appeal to the United States Court of Appeals
for the Fifth Circuit.

No. A-382 (78-710). KreiN v. UniTep States. C. A.2d
Cir. Application for stay, presented to Mgr. JusticE Mag-
sHALL, and by him referred to the Court, denied.

NoveMBER 6, 1978
Appeals Dismissed
No. 78-123. Ackkr v. Boarp oF TRUSTEES oF Pass CHRIs-
TIAN MuUNICIPAL SEPARATE ScHooL District. Appeal from
Sup. Ct. Miss. dismissed for want of substantial federal ques-
tion. Reported below: 357 So. 2d 292.

No. 78446, DuxmHAM ET UX. v. Crackamas COUNTY.
Appeal from Sup. Ct. Ore. dismissed for want of substantial
federal question. Reported below: 282 Ore. 419, 579 P. 2d
223.

No. 78-465. NaPoLITANO ET UX. v. WyoMminGg StaTe HicH-
wAY DEPARTMENT ET AL. Appeal from Sup. Ct. Wyo. dis-
missed for want of substantial federal question. Reported
below: 578 P. 2d 1342.
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No. 78-297. MancuesTeER NEws Co., Inc. v. NEw Hame-
sHIRE. Appeal from Sup. Ct. N. H. dismissed for want of
final judgment. See 28 U. S. C. §1257. Reported below:
118 N. H. 255, 387 A. 2d 324.

No. 78-381. Houping v. BVA CrepiT Corp. Appeal from
Sup. Ct. Va. dismissed for want of jurisdiction. Treating the
papers whereon the appeal was taken as a petition for writ of
certiorari, certiorari denied.

No. 78-397. GARFINKLE ET VIR v. SUPERIOR COURT OF
ConTRA CosTa CounTy (WELLS FArRGo BANK ET AL, REAL
Parmies 1N INTEREST). Appeal from Sup. Ct. Cal. dismissed
for want of substantial federal question. Mr. JusTicE WHITE
and MR. JusTicE MARsHALL would note probable jurisdiction
and set case for oral argument. Reported below: 21 Cal. 3d
268, 578 P. 2d 925.

Certiorart Granted—Reversed in Part and Remanded. (See
No. 77-6885, ante, p. 14.)

Certiorari Granted—Vacated and Remanded

No. 77-6817. McELwee v. Texas. Ct. Crim. App. Tex.
Motion of petitioner for leave to proceed in forma pauperts
and certiorari granted. Judgment vacated and case remanded
for further consideration in light of Crist v. Bretz, 437 U. S.
28 (1978). Reported below: 563 S. W. 2d 274.

Muscellaneous Orders

No. A-376. Prister v. ANDERsON Crinic, INC., ET AL.
Application for stay of orders of the United States Court of
Appeals for the Fourth Circuit, addressed to Mg. JUSTICE
MarsHALL and referred to the Court, denied.

No. D-73. I~ RrE DisBaARMENT oF McGovern. Disbar-
ment entered. [For earlier order herein, see 429 U, S. 936.]

No. D-102. In rRE DISBARMENT OF PAPPAs. Disbarment
entered. [For earlier order herein, see 430 U. S. 981.]

No. D-117. I~N RrE DISBARMENT OF EISENBERG. Disbar-
ment entered. [For earlier order herein, see 434 U. S. 885.]
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No. D-131. IN rRe DisBaARMENT oF (GIBsSON. Disbarment
entered. [For earlier order herein, see 435 U. S. 901.]

No. D-133. I~ rE DisBarMENT oF CHU. Disbarment en-
tered. [For earlier order herein, see 435 U. S. 949.]

No. D-143. I~ RE DisBARMENT oF BeAsLEY. It is ordered
that Alton S. Beasley, of Okeechobee, Fla., be suspended from
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he
should not be disbarred from the practice of law in this Court.

No. 77-1410. BuTNER v. UNITED STATES ET AL. C. A. 4th
Cir. [Certiorari granted, 436 U. S. 955.] Motion of the
Solicitor General for divided argument granted.

No. 77-1497. ArrANsAs v. SANDERs. Sup. Ct. Ark. [Cer-
tiorari granted, ante, p. 891.] Motion of Bill Clinton, Es-
quire, to permit Joseph H. Purvis, Esquire, to present oral
argument pro hac vice granted.

No. 77-1553. CounNty oF Los ANGELES ET AL. v. DAVIS
ET AL. C. A. 9th Cir. [Certiorari granted, 437 U. S. 903.]
Motion of California Organization of Police & Sheriffs, Inc.,
for leave to file a brief as amicus curiae granted.

No. 77-1578. Broapcast Music, INc., ET AL. v. COLUMBIA
BroapcasTing SysTEM, INC., ET AL.; and

No. 77-1583. AMERICAN SOCIETY OF COMPOSERS, AUTHORS
& PuBLIsHERS ET AL. v. COLUMBIA BROADCASTING SYSTEM,
Inc., BT AL, [Certiorari granted, ante, p. 817.] Motion of
petitioners to dispense with printing appendix granted.

No. 78-136. WHoLeEsaLE MATeR1aLS Co., Inc. v. MAGNA
Corp., pBA MISSISSIPPI STEEL, ante, p. 864. Motion of re-
spondent for damages for delay denied.
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No. A-355 (78-649). City oF BOSTON ET AL. ¥. ANDERSON
ET AL. Sup. Jud. Ct. Mass. Motion to vacate stay order

heretofore entered by MR. JusTick BRENNAN on October 20,
1978, denied.

Mr. JusTicE STEVENS, with whom MR. JUSTICE STEWART
and MRg. JusTice REENQUIST join, dissenting.

Because the Court in practical effect has summarily reversed
the unanimous holding of the Supreme Judicial Court of
Massachusetts on a question of Massachusetts law, it is appro-
priate to note my dissent. The highest court of the State
held that a Massachusetts “municipality has no authority to
appropriate funds for the purpose of taking action to influence
the result of a referendum proposed to be submitted to the
people at a State election.” *

Unless state action has violated some federal law, a federal
court has no power to compel a State to spend its money or to
grant a political subdivision of the State authority which the
State has withheld.? Federal questions may, of course, arise

1— Mass. —, —, 380 N. E. 2d 628, 632 (1978).

2 “Municipal corporations are political subdivisions of the State, created
as convenient agencies for exercising such of the governmental powers of
the State as may be entrusted to them. For the purpose of executing
these powers properly and efficiently they usually are given the power to
acquire, hold, and manage personal and real property. The number, nature
and duration of the powers conferred upon these corporations and the
territory over which they shall be exercised rests in the absolute discretion
of the State. Neither their charters, nor any law conferring governmental
powers, or vesting in them property to be used for governmental purposes,
or authorizing them to hold or manage such property, or exempting them
from taxation upon it, constitutes a contract with the State within the
meaning of the Federal Constitution. The State, therefore, at its pleasure
may modify or withdraw all such powers, may take without compensation
such property, hold it itself, or vest it in other agencies, expand or
contract the territorial area, unite the whole or a part of it with another
municipality, repeal the charter and destroy the corporation. All this may
be done, conditionally or unconditionally, with or without the consent of
the citizens, or even against their protest. In all these respects the State
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when a State regulates the communicative activities of third
parties, whether they be individuals or private corporations.
Such questions may also arise if a State authorizes expendi-
tures to advance or explain a particular point of view. But
in this case we are merely confronted with “a State’s deter-
mination to refrain from speech on a given topiec or topics and
to bar its various subdivisions from expending funds in
contravention of that determination.” * 1 consider it frivolous
to suggest that the First Amendment, or any other provision
of the United States Constitution, empowers this Court to
interfere with that determination. I would therefore grant the
motion to vacate the stay entered by Mg. JusTicCE BRENNAN
as Cireuit Justice on October 20, 1978.

No. 78-5181. Kovacs v. Bout T AL. Motion for leave to
file petition for writ of mandamus denied.

Certiorar: Granted

No. 77-1645. TRANSAMERICA MORTGAGE ADVISORS, INC.
(TAMA), T AL. v. LEwis. C. A. 9th Cir. Certiorari granted.
Reported below: 575 F. 2d 237.

No. 78479. Epmonps v. CoMPAGNIE GENERALE TRANS-
ATLANTIQUE. C. A. 4th Cir. Certiorari granted. Reported
below: 577 F. 2d 1153.

is supreme, and its legislative body, conforming its action to the state
constitution, may do as it will, unrestrained by any provision of the
Constitution of the United States. Although the inhabitants and property
owners may by such changes suffer inconvenienece, and their property may
be lessened in value by the burden of increased taxation, or for any other
reason, they have no right by contract or otherwise in the unaltered or
continued existence of the corporation or its powers, and there is nothing
in the Federal Constitution which protects them from these injurious
consequences. The power is in the State and those who legislate for the
State are alone responsible for any unjust or oppressive exercise of it.”
Hunter v. Pittsburgh, 207 U. S. 161, 178-179.
3 — Mass., at —, 380 N. E. 2d, at 637.




ORDERS 953

439 U. S. November 6, 1978

Certiorart Denied. (See also No. 78-381, supra, and No.
77-6885, ante, p. 14.)
No. 77-1677. RicHMAN v. SHEVIN, ATTORNEY GENERAL
oF Frorma, Er AL. Sup. Ct. Fla. Certiorari denied. Re-
ported below: 354 So. 2d 1200.

No. 77-1859. HELFAT v. SECURITIES AND ExcHANGE CoM-
MISSION ET AL.; and

No. 78-295. Koracorp INDUSTRIES, IN€., ET AL. v. SECURI-
TiES AND ExcHANGE CoMmMmissioN. C. A, 9th Cir. Certiorari
denied. Reported below: 575 F. 2d 692.

No. 77-1868. Ix g Janavitz ET AL, C. A. 3d Cir. Cer-
tiorari denied. Reported below: 576 F. 2d 1071.

No. 77-6776. Warp ET UX. v. WasHINGTON. Ct. App.
Wash. Certiorari denied. Reported below: 17 Wash. App.
1034.

No. 78-7. DerLrH ET AL. v. UNITED STATES; and
No. 78-34. HAwxkINS ET AL. v. UN1TED STATES. C. A. 5th
Cir. Certiorari denied. Reported below: 571 F. 2d 880.

No. 78-19. FrurHAUF CoORP. ET AL. v. UNITED STATES.

C. A. 6th Cir. Certiorari denied. Reported below: 577 F. 2d
1038.

No. 7842. Cwmoate v. Unrtep States. C. A. 9th Cir.
Certiorari denied. Reported below: 576 F. 2d 165.

No. 78-45. GrorGe HanTscuo Co., INC. v. WANSOR ET AL.

C. A. 5th Cir. Certiorari denied. Reported below: 570 F. 2d
1202.

No. 78-54. KeeNer v. Kansas. Sup. Ct. Kan. Certio-
rari denied. Reported below: 224 Kan. 100, 577 P. 2d 1182.

No. 78-63. Moox v. VireiNia. Sup. Ct. Va. Certiorari
denied.

No. 78 89. GorLLER v. NorTH Dakora. Sup. Ct. N. D.
Certiorari denied. Reported below: 264 N. W. 2d 472.



954 OCTOBER TERM, 1978

November 6, 1978 439 U.S.

No. 78-117. Gray-TavwLor, INc., pBA JiIMMIE GREEN CHEV-
ROLET v. HARrIis CouNTy ET AL. C. A. 5th Cir. Certiorari
denied. Reported below: 569 F. 2d 893.

No. 78-120. Cravey v». Unitep States. C. A. 7th Cir.
Certiorari denied. Reported below: 578 F. 2d 1219.

No. 78-171. FErNANDEz-GUzZMAN v. UNITED STATES. C. A.
7th Cir. Certiorari denied. Reported below: 577 F. 2d 1093.

No. 78-198. GuTiERREZ v. UNITED STATES. C. A. 10th Cir.
Certiorari denied. Reported below: 576 F. 2d 269.

No. 78-210. WavtoN v. MArYLAND. Ct. App. Md. Cer-
tiorari denied. Reported below: 282 Md. 514, 385 A. 2d 806.

No. 78-254. Omwro v. RupperT; and

No. 78483. RuppErT v. OHI0. Sup. Ct. Ohio. Certiorari
denied. Reported below: 54 Ohio St. 2d 263, 375 N. E. 2d
1250.

No. 78-264. WEepELSTEDT v. Towa. Sup. Ct. Iowa. Cer-
tiorari denied. Reported below: 263 N. W. 2d 894 and 265
N. W. 2d 626.

No. 78266. SYUFY ENTERPRISES v. NATIONAL GENERAL
THEATRES, INcC., ET AL. C. A. 9th Cir. Certiorari denied.
Reported below: 575 F. 2d 233.

No. 78-277. Doyon, Lrp., ET AL. v. BrisTo. Bay NATIVE
Corp. BT AL. C. A. 9th Cir. Certiorari denied. Reported
below: 569 F. 2d 491.

No. 78-306. Uxrtrep VAN Linges, INc. v. VoNDER LINDEN
ET UX. Sup. Ct. N. M. Certiorari denied.

No. 78-332. 83rp RearTy Co. v. JaAMAICcA SAvINGS BANK.
C. A. 2d Cir. Certiorari denied.
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No. 78-356. Sac AND Fox TRIBE oF THE MISSISSIPPI IN
Towa v. LickL1pER, CHAIRMAN, STATE CONSERVATION COMMIS-
stoN oF Iowa, ET AL. C. A. 8h Cir. Certiorari denied. Re-
ported below: 576 F. 2d 145.

No. 78420. Caesar’s HeaLt CLuB ET AL. v. ST. Louls
County, Missourt. Ct. App. Mo., St. Louis Dist. Certio-
rari denied. Reported below: 565 S. W. 2d 783.

No. 78422, WesTINGHOUSE Erectric Corp. v. KERr-
McGee Corp. ET AL. C. A. 7th Cir. Certiorari denied. Re-
ported below: 580 F. 2d 1311.

No. 78-429. HastE ET UX. v. AMERICAN HoMmME ProbpUcCTS
Corp. C. A. 10th Cir. Certiorari denied. Reported below:
577 F. 2d 1122.

No. 78-456. StaTewipE CONTRACTORS, INC., ET AL. .
FowLer, WHITE, GILLEN, B0GGS, VILLAREAL & BANKER ET AL.
Sup. Ct. Pa. Certiorari denied.

No. 78-460. Lis T AL. v. RoBERT PAcKER HOSPITAL ET AL.

C. A. 3d Cir. Certiorari denied. Reported below: 579 F. 2d
819.

No. 78475. Friep ET AL. v. CAREY, STATE'S ATTORNEY OF
Coox County. C. A. 7th Cir. Certiorari denied. Reported
below: 582 F. 2d 1283.

No. 78-499. WarpEN, STATE PrisoN oF SouTHERN MicH-
IGAN AT JAacksoN v. BErrier. C. A. 6th Cir. Certiorari de-
nied. Reported below: 583 F. 2d 515.

No. 78-502. FwLisx ET AL. v. KELLY, Jupge. Cir. Ct., Cook
County, TIl. Certiorari denied.

No. 78-520. Ross v. UN1TED STATES ET AL, C. A. 9th Cir.
Certiorari denied. Reported below: 573 F. 2d 1316.
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No. 78-559. SourTHERN Paciric TransporTaTION Co. 0.
SupPERIOR CoOURT OF CALIFORNIA, CoUNTY OF Lo0s ANGELES
(McDowEgLL ET AL., REAL PARrTIES IN INTEREST). Ct. App.
Cal., 2d App. Dist. Certiorari denied.

No. 78-588. Van WEy v. UniTep States. C. A. 9th Cir.
Certiorari denied. Reported below: 578 F. 2d 1387.

No. 78-637. GarantE v. UNitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 584 F. 2d 973.

No. 78-5026. NEeLson ET AL. v. UNITED STATES. C. A. 5th
Cir. Certiorari denied. Reported below: 574 F. 2d 277.

No. 78-5034. Ruviwatr v. UnitED STATES. C. A, 9th Cir.
Certiorari denied. Reported below: 554 F. 2d 1072.

No. 78-5051. CaArTeEr w. Texas. Ct. Crim. App. Tex.
Certiorari denied.

No. 78-5061. Gramam v. Omro. Ct. App. Ohio, Summit
County. Certiorari denied.

No. 78-5077. BgeLL v. NorTH CAROLINA ET AL, C. A. 4th
Cir. Certiorari denied. Reported below: 576 F. 2d 564.

No. 78-5086. BucriNcHAM v. THOMPSON, WARDEiv.
C. A. 6th Cir. Certiorari denied. Reported below: 578 F.
2d 1380.

No. 78-5121. Moore v. WisconsIiN. Sup. Ct. Wis. Cer-
tiorari denied. Reported below: 83 Wis. 2d 285, 265 N. W.
2d 540.

No. 78-5134. CROWELL ». ZAHRADNICK, PENITENTIARY
SuPERINTENDENT. C. A, 4th Cir. Certiorari denied. Re-
ported below: 571 F. 2d 1257.

No. 78-5167. Caner v. FLoripa. Dist. Ct. App. Fla., 3d
Dist. Certiorari denied. Reported below: 356 So. 2d 63.
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No. 78-5179. SAYLOR ET AL. v. OVERBERG, CORRECTIONAL
SUPERINTENDENT. Sup. Ct. Ohio. Certiorari denied.

No. 78-5194. Young v. NEw MEgxico. Ct. App. N. M.
Certiorari denied. Reported below: 91 N. M. 647, 579 P. 2d
179.

No. 78-5227. Diaz v. Unirep States. C. A. 5th Cir.
Certiorari denied. Reported below: 577 F. 2d 145.

No. 78-5251. McGuire v. UNITED STATES; and
No. 78-5288. BrackweLL »v. Unitep States. C. A. 4th
Cir. Certiorari denied. Reported below: 578 F. 2d 1379.

No. 78-5254. WirLiams v. UnNitep States. C. A. D. C.
Cir.  Certiorari denied. Reported below: 188 U. S. App.
D. C. 201, 578 F. 2d 443.

No. 78-5260. NAHAVANDI v. IMMIGRATION AND NATURALI-
ZATION SERVICE. C. A. 9th Cir. Certiorari denied.

No. 78-5266. Krarns v. UnNiTep StaTes. C. A. 10th Cir.
Certiorari denied.

No. 78-5395. RoBiNsoN v. RicHARDSON, DISTRICT ATTOR-
NEY oF Cappo ParisxH, ET AL. C. A. 5th Cir. Certiorari
denied.

No. 78-5398. TYLER ET AL. v. GrADY, JUDGE, ET AL. C. A.
8th Cir. Certiorari denied.

No. 78-5400. D’AcostiNn v. Enxomoro, CorrecrioNs Di-

RECTOR. C. A. 9th Cir. Certiorari denied. Reported below:
573 F. 2d 1315.

No. 78-5405. Hawxkins v. CrisT, WARDEN, ET AL. Sup.

Ct. Mont. Certiorari denied. Reported below: — Mont.
—, 583 P. 2d 396.

No. 78-5413. Corpus v. EsTELLE, CORRECTIONS DIRECTOR.

C. A.5th Cir. Certiorari denied. Reported below: 571 F. 2d
1378.
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No. 78-5424. RocueE v. NEw York. Ct. App. N. Y.
Certiorari denied. Reported below: 45 N. Y. 2d 78, 379 N. E.
2d 208.

No. 78-5428. DENNY v. FOREMAN, WARDEN, ET AL, C. A,
3d Cir. Certiorari denied.

No. 78-5430. JensEN v. CauirorNiA. Ct. App. Cal., 4th
App. Dist. Certiorari denied.

No. 78-5432. HarL v. DirRecTOR, DEPARTMENT OF CORREC-
TIoNs oF ILuinors. C. A. 7th Cir. Certiorari denied. Re-
ported below: 578 F. 2d 194.

No. 78-5434. Garza v. McCartHY, MEN’S COLONY SUPER-
INTENDENT. C. A, 9th Cir. Certiorari denied.

No. 78-5437. Poston v. MorGaN-ScHULTHEISS, INc. Ct.
App. N. C. Certiorari denied.

No. 78-5449. Conroy v. BomBarD, CORRECTIONAL SUPER-
INTENDENT. C. A. 2d Cir. Certiorari denied.

No. 78-5480. MANCILLAS ET AL. v. UNITED STATES. C. A
7th Cir. Certiorari denied. Reported below: 580 F. 2d 1301.

No. 78-5493. Bomr v. Unitep States. C. A. 8th Cir.
Certiorari denied. Reported below: 581 F. 2d 1294.

No. 78-5502. Sanbers v. UNiTED STATES. C. A. 3d Cir.
Certiorari denied. Reported below: 582 F. 2d 1278.

No. 78-167. AmericaN A1r Frter Co., Inc., ET AL. 0.
FEDERAL TRADE COMMISSION ET AL.;

No. 78-168. Goopyear Tire & RusBer Co. ET AL. v. FED-
ERAL TRADE COMMISSION ET AL.; and

No. 78-169. MiLuikeN & Co. v. FEpERAL TrADE CoMMIS-
sioN ET AL. C. A. D. C. Cir. Certiorari denied. Mr. Jus-
TICE POWELL and MR, JusTicE STEVENS took no part in the
consideration or decision of these petitions. Reported below:
193 U. S. App. D. C. 300, 595 F. 2d 685.
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No. 78-5527. McNamr v. Unitep States. C. A. 3d Cir.
Certiorari denied. Reported below: 582 F. 2d 1277.

No. 78-190. Eur Liy & Co. v. Staars, COMPTROLLER
GENERAL, ET AL. C. A. 7th Cir. Motion of Abbott Labora-
tories for leave to file a brief as amicus curiae granted. Cer-
tiorari denied. Reported below: 574 F. 2d 904.

No. 78-237. Aqua MEebiA, Litp., ET AL, v. UNITED STATES.
C. A. 9th Cir. Certiorari and/or motion for leave to file peti-
tion for writ of certiorari denied. MRg. JusticE PoweLL took
no part in the consideration or decision of this petition. Re-
ported below: 575 F. 2d 222.

No. 78-351. Cray ET AL. v. HAYwarDp ET AL. C. A. 4th
Cir. Certiorari denied. MRg. JusTicE STEWART would grant
certiorari. Reported below: 573 F. 2d 187.

No. 78407. HAKE ET AL. v. HELTON, ADMINISTRATRIX, ET
AL, Ct. App. Mo., Kansas City Dist. Certiorari denied.
MR. Justick BRENNAN, MR. JusTicE WHITE, and MR. JUSTICE

MarsHALL would grant certiorari. Reported below: 564 S. W.
2d 313.

No. 78-5250. JonEs v. Texas. Ct. Crim. App. Tex.; and

No. 78-5311. RauLErsoN v. FLormpa. Sup. Ct. Fla. Cer-
tiorari denied. Reported below: No. 78-5250, 568 S. W. 2d
847; No. 78-5311, 358 So. 2d 826.

Mr. Justice BreNNAN and Mg. JusTicE MARSHALL,
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428
U. 8. 153, 227, 231 (1976), we would grant certiorari and
vacate the death sentences in these cases.
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No. 78-5193. KwicHT v. FLoripA. Dist. Ct. App. Fla., 2d
Dist. Certiorari denied. Mg. JusTtice BrENNAN, MRg. Jus-
Tice WHITE, and MR. Justice MARSHALL would grant certio-
rari. Reported below: 352 So. 2d 179.

No. 78-629. Hickey v. Unitep States. C. A. 5th Cir.
Application for stay, addressed to Mr. JusTicE MARSHALL and

referred to the Court, denied. Certiorari denied. Reported
below: 575 F. 2d 880.

Rehearing Denied

No. 77-1636. REeep v. Crry oF Los ANGELES ET AL., ante,
p. 825;

No. 77-6574. YanNt v. UNITED STATES, ante, p. 840;

No. 77-6683. CampBELL v. UNITED STATES, ante, p. 841;

No. 77-6914. Davis v. LAWYERS PrOFESSIONAL RESPONSI-
BILITY BOARD OF MINNESOTA ET AL., ante, p. 807;

No. 77-6984. KarLec v. DELLINGER, PROSECUTOR OF WHITE
CouNTY, ET AL., ante, p. 857 ;

No. 78-5045. Rooks v. UNITED STATES, ante, p. 862;

No. 78-5139. CArLHOUN ET UX. v. FRANCHISE TAx B0ARD
oF CALIFORNIA, ante, p.872; and

No. 78-5176. ScEIFERS v. INDIANA, ante, p. 873. Petitions
for rehearing denied. '

No. 77-1003. Narour T AL. v. UNITED StATES, 436 U. S.
912. Motion for leave to file petition for hearing denied.

NoveMBeR 13, 1978

Appeals Dismissed

No. 78431. Gopsy v. Gopsy. Appeal from Ct. App. Mo,
Kansas City Distriet, dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a peti-

tion for writ of certiorari, certiorari denied. Reported below:
565 S. W. 2d 726.
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No. 78-5458. Wayranp v. TowN oF TopsrFIELD. Appeal
from C. A. 1st Cir. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for
writ of certiorari, certiorari denied. Reported below: 582 F.
2d 1269.

No. 78-5507. Harto v. CoLorapo. Appeal from Sup. Ct.
Colo. dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied.

No. 78-467. EnNTEX O1L & Gas Co. (oF NEVADA) ET AL. v.
Texas. Appeal from Ct. Civ. App. Tex., 6th Sup. Jud. Dist.,
dismissed for want of substantial federal question. Reported
below: 560 S. W. 2d 494.

No. 78-5329. HenRy v. CoLorapo. Appeal from Sup. Ct.
Colo. dismissed for want of substantial federal question. MR.
JusticE STEVENS would note probable jurisdiction and set case

for oral argument. Reported below: 195 Colo. 309, 578 P. 2d
1041.

Miscellaneous Orders

No. A-364. ScHAFER ET AL. v. TRUSTEES OF PROPERTY OF
Pexn CenTraL Co. C. A. 3d Cir. Application for stay, ad-

dressed to TaE Cuigr Justice, and referred to the Court,
denied.

No. 76-419. VerMoNT YANKEE NucLeEAR Powker Corp. v.
NaTuraL REsources DEFENsE CouNciL, INC., ET AL.; and

No. 76-528. Consumers Powrr Co. v. AESCHLIMAN ET
AL, 435 U. 8. 519. Motions of respondents for elimination or
reduction of taxed costs denied. MR. JusTicE BLACKMUN and
MR. JusTicE POWELL took no part in the consideration or deci-
sion of these motions.
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No. 77-983. WASHINGTON ET AL, v. WASHINTON STATE
CoMMERCIAL PASSENGER FIsHING VESSEL ASSN. ET AL.; and
WASHINGTON ET AL. v. PUGET SoUND GILLNETTERS ASSN. ET
AL, Sup. Ct. Wash. [Certiorari granted, ante, p. 909]; and

No. 78-119. WASHINGTON ET AL. v. UNITED STATES ET AL.;
and

No. 78-139. PuGeET SoUND GILLNETTERS ASSN. ET AL. 0.
UnNiTED STATES DisTRICT COURT FOR THE WESTERN DISTRICT
oF WASHINGTON (UNITED STATES ET AL., REAL PARTIES IN
InTeEREST). C. A. 9th Cir. [Certiorari granted, ante, p.
909.7 Motion of the Solicitor General and motion of respond-
ent Indian Tribes (except Yakima Indian Nation) to con-
solidate cases for purpose of briefing and argument granted.
Briefing schedule of the Solicitor General as set out in his
motion is adopted by the Court. Total time of two hours
heretofore granted by the Court in these cases is reduced to
one and one-half hours and is divided as follows: 30 minutes
to the Solicitor General; 30 minutes to the State of Washing-
ton; 15 minutes to the Indian Tribes; and 15 minutes to the
association of non-Indian fishermen.

No. A-395 (78-729). Arrow Foop DisSTRIBUTORS, INC. .
Love, ConservaTor. Sup. Ct. Miss. Application for stay,
addressed to Mr. Justice REENQUIST, and referred to the
Court, denied.

No. A-420 (78-761). AwmEericAN TrrepmHONE & TELE-
GrAPH Co. ET AL. v. UN1TED STATES. C. A. D. C. Cir. That
portion of the order by TuE CHIEF JusTicE on November 2,
1978, which stayed the order of the United States Court of
Appeals for the District of Columbia Circuit, entered Octo-
ber 31, 1978, pending filing of a response, is vacated and the
application is denied.

No. A-372 (78-5600). Giees v. Unrrep States. C. A
4th Cir. Application for recall and stay of mandate, addressed
to MR. JusTick MarsHALL, and referred to the Court, denied.
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Certiorari Granted—Vacated and Remanded. (See No. 77—
1792, ante, p. 24.)

Certiorart Granted

No. 78-482. SmitH, JUbGE, ET AL. v. DALy MamL Pus-
LisHING Co. ET AL. Sup. Ct. App. W. Va. Certiorari granted.
Reported below: — W. Va. — 248 S. E. 2d 269.

No. 78-160. WriLsoN ET AL. v. OMAHA INDIAN TRIBE ET
AL.; and

No. 78-161. Iowa ET AL. v. OMAHA INDIAN TRIBE ET AL.
C. A. 8th Cir. Petition for writ of certiorari in No. 78-160 is
granted limited to Questions 2 and 3 presented by the peti-
tion. Petition for writ of certiorari in No. 78-161 is granted
limited to Questions 1 and 4 presented by the petition. Cases
consolidated and a total of one hour allotted for oral argu-
ment. Reported below: 575 F. 2d 620.

Certiorari Denied. (See also Nos. 78431, 78-5458, and 78—
5507, supra.)
No. 77-1779. Paris v. Unirep States. C. A. 2d Cir.
Certiorari denied. Reported below: 578 F. 2d 1371,

No. 77-6570. WiLsoN v. UNrTeEp StATES DistricT COURT
FOR THE SOUTHERN DiIstrRIcT OF OHIO, WESTERN DIVISION.
C. A. 6th Cir. Certiorari denied.

No. 77-6754. HoBcoop v. ARkANSAs. Sup. Ct. Ark. Cer-

tiorari denied. Reported below: 262 Ark. 725, 562 S. W. 2d
41.

No. 77-6814. HoppmaN v. WisconsIiN. Sup. Ct. Wis.
Certiorari denied. Reported below: 82 Wis. 2d 811, 266 N. W.
2d 435.

No. 77-6916. UriarTe v. UNITED STATES; and
No. 78-316. RaMIREz-URIARTE v. UNITED StaTES. C. A.
9th Cir. Certiorari denied. Reported below: 575 F. 2d 215.
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No. 77-6920. CLARKE v. PERCY, SECRETARY, DEPARTMENT
oF HEALTH AND SociAL SERVICE oF WisconsIN. Sup. Ct. Wis.
Certiorari denied. Reported below: 83 Wis. 2d 349, 265 N. W.
2d 285,

No.77-6968. Harpwick v. WELbON ET AL. C, A, 5th Cir.
Certiorari denied.

No. 78-13. ScHOENHUT v. UNITED STATES. C. A. 3d Cir.
Certiorari denied. Reported below: 576 F. 2d 1010.

No. 78-32. REeves v. ArRkaNsAas. Sup. Ct. Ark. Certio-
rari denied. Reported below: 263 Ark. 227 564 S. W. 2d 503.

No. 78-61. HitcuHEVA v. DIvisioN oF STATE LANDS OF

OreGoN. Ct. App. Ore. Certiorari denied. Reported below:
31 Ore. App. 839, 572 P. 2d 625.

No. 78-144. MEeNDEL v. UNITED STATES; and
No. 78-5156. REerves v. Unitep States. C. A. 7th Cir.
Certiorari denied Reported below: 578 F. 2d 668.

No. 78-147. CuaMPpPAGNE v. UNITED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 580 F. 2d 1045.

No. 78-186. Ricu v. UN1TED STATES; and
No. 78-314. PertoNn v. Unrtep Srates. C. A. 8th Cir.
Certiorari denied. Reported below: 578 F. 2d 701.

No. 78-220. Braverman v. Unitep States. C. A. 9th
Cir. Certiorari denied. Reported below: 578 F. 2d 1386.

No. 78-288. WENCKE ET AL. v. SECURITIES AND EXCHANGE

Commission. C. A. 9th Cir. Certiorari denied. Reported
below: 577 F. 2d 619.

No. 78-290. HERRERA-VINEGAS ET AL. ¥. UNITED STATES.

C. A. 5th Cir. Certiorari denied. Reported below: 573 F. 2d
1308.
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No. 78-292. Utk InpIAN TRIBE v. STATE Tax COMMISSION
orF Urar. C. A. 10th Cir. Certiorari denied. Reported be-
low: 574 F. 2d 1007.

No. 78-315. NEeaverLL v. ANDOLSEK, COMMISSIONER,
UniteEDp STATES Civin SERVICE CoMmMIssIoN, ET AL.  C. A. 7th
Cir. Certiorari denied. Reported below: 577 F. 2d 749.

No. 78-362. WESTERN WATERPROOFING Co., INC. v. MaAr-
SHALL, SECRETARY OF LABOR, ET AL. C. A, 8th Cir. Certio-
rari denied. Reported below: 576 F. 2d 139.

No. 78-367. QuicLey v. Unirep States. C. A. 3d Cir.
Certiorari denied. Reported below: 582 F. 2d 1278.

No. 78-378. St. Evizaserw’s HospiTAL orF Boston .
WEeINER, CHAIRMAN, RATE SETTING COoMMISSION, OFFICE OF
HuMmaN Services oF MassacHUsETTS, ET AL, C. A. 1st Cir,
Certiorari denied. Reported below: 577 F. 2d 722.

No. 78-409. Varuance v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 574 F. 2d 1282.

No. 78-424. CunNINGHAM v. VIRGINIA. Sup. Ct. Va.
Certiorari denied.

No. 78-438. McMasteRs ET AL. v. CHAsE. C. A. 8th Cir.
Certiorari denied. Reported below: 573 F. 2d 1011.

No. 78-444. RoONK ET AL. v. AHLERT ET UX. Sup. Ct. Ark.
Certiorari denied.

No. 78-457. NIETERT ET AL. v. CrTizENs BaANK & TRUST
Co. Sup. Ct. Ark. Certiorari denied. Reported below: 263
Ark. 251, 565 S. W. 2d 4.

No. 78-459. Rosek v. Boarp oF TRADE oF C'HICAGO ET AL.
App. Ct. 111, 1st Dist. Certiorari denied. Reported below:
57 111. App. 3d 228, 372 N. E. 2d 1000.
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No. 78-470. PorTNER v. COMMUNITY STATE BANK & TrRUST
Co. BT AL. C. A. 3d Cir. Certiorari denied. Reported be-
low: 578 F. 2d 1375.

No. 78-471. NeLsoNn v. PENTEcosTAL CHURCH OF Gop,
Inc, M. 1, eT AL. C. A. 1st Cir. Certiorari denied.

No. 78-472. LEMM v. WASHINGTON SUBURBAN SANITARY
CommissioN. Ct. Sp. App. Md. Certiorari denied.

No. 78-474. PrinceToN ComMmUNITY PHONE Book, Inc.,
ET AL. v. BATE ET AL. C. A. 3d Cir. Certiorari denied. Re-
ported below: 582 F. 2d 706.

No. 78-476. Frormpa Power & LicHT Co. v. GAINESVILLE
Urinities DePARTMENT ET AL. C. A. 5th Cir. Certiorari
denied. Reported below: 573 F. 2d 292.

No. 78-480. Branco v. CALIFORNIA. App. Dept., Super.
Ct. Cal., County of Ventura. Certiorari denied.

No. 78-481. INTERNATIONAL BROTHERHOOD OF ELECTRICAL
WorkEers, LocaL No. 6, AFL-CIO v. SAN Francisco ErLec-
TRICAL CONTRACTORS AssN., Inc., T AL. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 529.

No. 78-485. Texas COMMITTEE ON NATURAL RESOURCES v.
BERGLAND, SECRETARY OF AGRICULTURE, ET AL. C. A, 5th Cir.
Certiorari denied. Reported below: 573 F. 2d 201.

No. 78-501. Koros ET Ux. v. CrEpIT BUREAU, INC.,, OF
GeoraIA ET AL.  C. A, 5th Cir. Certiorari denied. Reported
below: 577 F. 2d 144.

No. 78-509. 28 East JacksoN ENTERPRISES, INC. v. ROSE-
WELL, TrEASURER oF Cook County, ILuinors, ET aL. C. A
7th Cir. Certiorari denied. Reported below: 577 F. 2d 748.

No. 78-590. Brasco T AL. v. UntTED STATES. C. A. 7th
Cir. Certiorari denied. Reported below: 581 F. 2d 681.
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No. 78-632. Burrock ET AL. v. UNITED STATES. C. A. 8th
Cir. Certiorari denied. Reported below: 579 F. 2d 1116.

No. 78-645. MARTIN ET AL. v. UNITED STATES. C. A. 5th
Cir. Certiorari denied. Reported below: 574 F. 2d 1359.

No. 78-5005. EasrLey v. Texas. Ct. Crim. App. Tex.
Certiorari denied. Reported below: 564 S. W. 2d 742.

No. 78-5074. RANGER ET AL. v. UNITED STATES. C. A.
10th Cir. Certiorari denied.

No. 78-5094. MianoNa v. UniTep STATES. C. A. 3d Cir.
Certiorari denied. Reported below: 578 F. 2d 1376.

No. 78-5101. Apams v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 569 F. 2d 924.

No. 78-5120. SmitH v. BREWER, WarpEN. C. A. 8th Cir.
Certiorari denied. Reported below: 577 F. 2d 466.

No. 78-5138. Lewis ET AL. v. UNITED STATES. C. A. 6th
Cir. Certiorari denied.

No. 78-5151. Wigcins v. ESTELLE, CORRECTIONS DIRECTOR.
Ct. Crim. App. Tex. Certiorari denied.

No. 78-5178. Boyver v. Unitep States. C. A. 8th Cir.
Certiorari denied. Reported below: 574 F. 2d 951.

No. 78-5270. Proctor v. Unitep StTaTES. C. A. 7th Cir.
Certiorari denied.

No. 78-5276. MowaAr ET AL. v. UN1TED STATES. C. A. 9th
Cir. Certiorari denied. Reported below: 582 F. 2d 1194.

No. 78-5295. ErLEY ET AL. v. UNITED STATES. C. A. 5th
Cir. Certiorari denied. Reported below: 574 F. 2d 850.

No. 78-5305. Jenkins v. Unitep States. C. A, 4th Cir.
Certiorari denied. Reported below: 579 F. 2d 840.
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No. 78-5307. Epwarps v. Un1TED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 577 F. 2d 883.

No. 78-5331. Carter v. UNiTED STATES. C. A. D. C. CIr.
Certiorari denied.

No. 78-5336. Harper v. UNIiTED STATES. C. A. 10th Cir.
Certiorari denied. Reported below: 579 F. 2d 1235.

No. 78-5365. WiLriams v. UniTED STATES. C. A, 6th Cir.
Certiorari denied. Reported below: 577 F. 2d 744.

No. 78-5394. MryEeRrs v. RHAY, PENITENTIARY SUPERIN-
TENDENT. C, A. 9th Cir. Certiorari denied. Reported
below: 577 F. 2d 504.

No. 78-5439. RawieEy v. RAwLEY ET AL. Sup. Ct. La.
Certiorari denied. Reported below: 357 So. 2d 1154.

No. 78-5459. LaRurra v. Focg, CORRECTIONAL SUPERIN-
TENDENT. C. A. 2d Cir, Certiorari denied. Reported below:
578 F. 2d 1368.

No. 78-5461. MamLer v. OxrLamoMA. Ct. Crim. App.
Okla. Certiorari denied.

No. 78-5462. Hgeeert v. KENTUCKY. Sup. Ct. Ky. Cer-
tiorari denied. Reported below: See 566 S. W. 2d 798.

No. 78-5463. WHitE v. CAuiForNIA. Ct. App. Cal,, 1st
App. Dist. Certiorari denied.

No. 78-5467. JakoB v. FirsT AvrABAMA BANK oF MONT-
GOMERY. Sup. Ct. Ala. Certiorari denied. Reported below:
361 So. 2d 1017.

No. 78-5468. TurpeEN v. Nevapa. Sup. Ct. Nev. Cer-
tiorari denied. Reported below: 94 Nev. 576, 583 P. 2d 1083.

No. 78-5470. McKisBen v. Hopper, WarDEN. C. A. 5th
Cir. Certiorari denied. Reported below: 577 F. 2d 144.
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No. 78-5473. ALvARez v. AMERICAN KExporr LinEes, Inc.
C. A. 3d Cir. Certiorari denied. Reported below: 580 F. 2d
1179.

No. 78-5474. Lomax v. AvaBama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 359 So. 2d 832.

No. 78-5476. NaBKEY v. M1cHIGAN STATE HicEWAY CoMm-
missioN. Ct. App. Mich. Certiorari denied.

No. 78-5477. WEesT v. SMITH, CORRECTIONAL SUPERIN-
TENDENT. C. A, 2d Cir. Certiorari denied.

No. 78-5479. HamMER v. Inpiana. Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 268 Ind. 605, 377 N. E. 2d
638.

No. 78-5481. Boyp v. DELAWARE. Sup. Ct. Del. Certio-
rari denied. Reported below: 389 A. 2d 1282.

No. 78-5484. GreeN v. CaviForNIA. Ct. App. Cal., 4th
App. Dist. Certiorari denied.

No. 78-5485. McDaNIEL v. OkLagoMA. C. A. 10th Cir.
Certiorari denied. Reported below: 582 F. 2d 1242,

No. 78-5492. Fowrer v. Ouro. Ct. App. Ohio, Hamilton
County. Certiorari denied.

No. 78-5497. Cwuiwps v. OHIo. Ct. App. Ohio, Hamilton
County. Certiorari denied.

No. 78-5499. WirLiams v. UniTep States. C. A. 6th Cir.
Certiorari denied.

No. 78-5503. HaLL v. ANpDERSON, WarDEN. C. A, 6th Cir.
Certiorari denied.

No. 785517. CrayToN v. LogGINs, CORRECTIONAL SUPER-
INTENDENT. C. A. 9th Cir. Certiorari denied.
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No. 78-5528. ScHAFER v. UNiTeED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 580 F. 2d 774.

No. 78-5546. Moore v. UniTep StaTES. C. A. 9th Cir,
Certiorari denied. Reported below: 580 F. 2d 360.

No. 78-5557. RrirceH v, UnNitep States. C. A. 1st Cir.
Certiorari denied. Reported below: 583 F. 2d 1179.

No. 78-5579. BraprLey ». UNitED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 581 F. 2d 265.

No. 78-5585. Sturcis v. UNitep StaTeEs. C. A. 9th Cir.
Certiorari denied. Reported below: 578 F. 2d 1296.

No. 77-1863. MircueLL, WARDEN v. NorTiNngHAM. C. A.
4th Cir. Certiorari denied. Reported below: 573 F. 2d 193.

No. 78-180. LeExE, CorrRECTIONS COMMISSIONER, ET AL.
v. Gorpon; and CoLrLinNs, WARDEN v. Youna. C. A. 4th Cir.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 574 F. 2d 1147.

No. 78-182. Serworp T UX. v. NeLsoN. C. A. 9th Cir.
Motion of Stephen W. Holohan for leave to file a brief as
amicus curiae and certiorari denied. Reported below: 576 F.
2d 1332.

No. 78-317. DuPont GLorE ForcaN, INC., ET AL. v. AMER-
1cAN TeLepHONE & TEeLEGraPH Co. BT AL. C. A, 2d Cir.
Certiorari denied. MR. JusTice PowELL took no part in the
consideration or decision of this petition. Reported below:
578 F. 2d 1367.

No. 78-5177. Harris v. OkLamoma. Ct. Crim. App. Okla
Certiorari denied.

MR. Justice BRENNAN, with whom MR. JusTicE MARSHALL
joins, dissenting.

In 1971 a grocery store clerk in Tulsa, Okla., was shot and
killed during the course of a robbery of the store. Petitioner
has undergone two separate trials based on two separate

X [ ——
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charges arising out of this event. Petitioner was convicted
of armed robbery in the District Court of Tulsa County, Case
No. CRF-73-228, on July 19, 1973. On November 21, 1973,
petitioner was convicted in a second trial of the crime of felony
murder, the armed robbery providing an essential element of
the erime. Case No. CRF-73-227. Claiming that his rights
under the Double Jeopardy Clause of the Fifth Amendment
had been violated, petitioner sought posteconviction relief in
the District Court of Tulsa County, Okla. This relief was
denied.

Petitioner then appealed to the Oklahoma Court of Crimi-
nal Appeals, which ordered petitioner’s conviction for felony
murder vacated because of the Double Jeopardy Clause. The
Court stated:

“This order is made without prejudice to the trial of
the said Floyd Harris on any charge of homicide which
the facts and justice may warrant, not inconsistent with
the views expressed by the Supreme Court of the United
States in Brown v. Ohio, 432 U. 8.161, . . . and Harris v.
Oklahoma, [433 U. S. 682].” Order Reversing Denial of
Post-Conviction Relief, No. PC-78-93 (June 5, 1978).

Petitioner subsequently filed with the Oklahoma Court of
Criminal Appeals an application entitled Writ of Habeas
Corpus or alternatively, Petition for Rehearing sua sponte,
alleging that the court’s order in No. PC-78-93 was erroneous
because in contravention of Harris v. Oklahoma, 433 U. S. 682
(1977). The court denied petitioner’s application, stating:

“As petitioner’s trial on the charge of Murder in the
First Degree is barred solely because the armed robbery
for which he was previously convicted is a necessary ele-
ment of the murder conviction, the holding of Harris v.
Oklahoma . . . does not prevent petitioner’s trial on a
lesser degree of homicide which does not require proof of
the armed robbery as a necessary element.” Order Deny-
ing Relief, No. H-78-322 (July 25, 1978).
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The order of the Oklahoma Court of Criminal Appeals
would permit petitioner to be tried on charges arising out
of the same criminal transaction as that underlying peti-
tioner’s conviction for armed robbery. Because I continue to
adhere to my view, expressed in Harris v. Oklahoma, supra, at
683 (concurring opinion ), that the Double Jeopardy Clause of
the Fifth Amendment, applied to the States through the
Fourteenth Amendment, requires the prosecution in one pro-
ceeding, except in extremely limited circumstances not present
here, of “all the charges against a defendant that grow out of a
single eriminal act, occurrence, episode, or transaction,” Ashe
v. Swenson, 397 U. S. 436, 453-454 (1970) (BRENNAN, J,,
concurring), I would grant the petition for certiorari and
reverse the judgment of the Oklahoma Court of Criminal
Appeals in No. H-78-322. See Thompson v. Oklahoma, 429
U. S. 1053 (1977) (BrenwNAN, J., dissenting), and cases col-
lected therein.

No. 78-5489. HaLL v. Carrrornia. Ct. App. Cal., Ist
App. Dist. Certiorari denied. MRg. Justice WHITE would
grant certiorari.

No. 78-464. CurTIN MATHESON SCIENTIFIC, INC., ET AL.
v. RusseLn ET AL. C. A. 5th Cir. Motion for leave to file
petition for writ of certiorari and/or petition for writ of cer-
tiorari denied. Certiorari denied.

Rehearing Denied

No. 77-1589. Ourveri v. UNITED STATES, ante, p. 822;

No. 77-1616. NerLsoN v. DerENSE LocisTics AGENCY, ante,
p. 824;

No. 77-1816. DiGiLio ET AL. v. UNITED STATES, ante, D.
836 ;

No. 77-6691. AvLDRIDGE v. FLORIDA, ante, p. 882;

No. 77-6696. Lewrs v. UNITED STATES, ante, p. 842; and

No. 77-6712. Bringes v. UNITED STATES, ante, p. 842.
Petitions for rehearing denied.




ORDERS 973

439 U.8. November 13, 14, 27, 1978

No. 77-6932. Coomes v. COMMISSIONER OF INTERNAL
REVENUE, ante, p. 854;

No. 77-6988. BrocH ET UX, v. GENERAL MOTORS ACCEPT-
Aance Corp., ante, p. 807;

No. 7892. FirstT NATIONAL BANK oF MEMPHIS v, SMITH
ET AL., ante, p. 883;

No. 78-5055. MAzzEFFI v. SCHWANKE, DBA ASHLAND &
WAVELAND SERVICE STATION, ET AL., ante, p. 869;

No. 78-5085. HAMILTON v. DEPARTMENT OF SOCIAL SERV-
ices oF NEw York City, HuMmAN RESOURCES ADMINISTRA-
TION, ante, p. 870;

No. 78-5092. ALEXANDER v. DELAWARE STATE BAR AsSsN,,
ante, p. 808;

No. 78-5147. Bavroun v. HELFERTY, ante, p. 872;

No. 78-5186. SHADD v. UNITED STATES BOARD OF PAROLE
ET AL., ante, p. 815;

No. 78-5238. KAvaNAUGH v. GRUNDMAN ET AL., ante, p.
897; and

No. 78-5280. Goop SHIELD v. UNITED STATES, ante, p. 898.
Petitions for rehearing denied.

No. 77-6869. StuarT v. EMORY UNIVERSITY, INC., ET AL,
ante, p. 882. Petition for rehearing denied. Mg. JUSTICE
BrackMUuN took no part in the consideration or decision of
this petition.

NovEMBER 14, 1978

Dismissal Under Rule 60

No. 78-450. Unrtrep StaTEs v. ST. Louis-San Francisco
Rarmway Co. C. A. 8th Cir. Certiorari dismissed under this
Court’s Rule 60. Reported below: 572 F. 2d 1224.

NoveMBER 27, 1978

Appeals Dismissed

No. 78-553. Avutomorive SERVICE COUNCILS OF MICHIGAN
ET AL. v. AUSTIN, SECRETARY OF STATE OF MICHIGAN. Appeal
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from Ct. App. Mich. dismissed for want of substantial federal
question. Reported below: 82 Mich. App. 574, 267 N. W. 2d
698.

No. 78-5486. RipzoN v. MoLLENKOPF, DIRECTOR, BOARD OF
ErecTioNs or CoLuMBiaNA Counry. Appeal from Sup. Ct.
Ohio dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petiton for writ of cer-
tiorari, certiorari denied.

No. 78-5560. BeLL v. BELL ET AL. Appeal from C. A. 5th
Cir. dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied.

Certiorari Granted—Vacated and Remanded

No. 78-2. IvuiNois v. Vitare. Sup. Ct. Ill. Certiorari
granted, judgment vacated, and case remanded to consider
whether judgment based upon federal or state constitutional
grounds, or both. See California v. Krivda, 409 U. S. 33
(1972). Mgr. Justice WrITE and MR. JusTIiCE BLACKMUN
would grant certiorari and set case for oral argument. Re-
ported below: 71 T11. 2d 229, 375 N. E. 2d 87.

No. 78-370. City or West Haven v. Turein. C. A. 2d
Cir. Motion of respondent for leave to proceed in forma pau-
peris and certiorari granted. Judgment vacated and case re-
manded for further consideration in light of Monell v. Depart-
ment of Social Services of New York City, 436 U. S. 658
(1978). Reported below: 579 F. 2d 152.

Miscellaneous Orders

No. A-437. THIES v. JoINT BAR ASSOCIATION GRIEVANCE
Commrrtee. Ct. App. N. Y. Application for stay, addressed
to MR. JusTicE PowELL and referred to the Court, denied.

No. A-460 (78-5716). McCrory v. Kirx. Ct. Crim. App.
Tex. Application for stay, addressed to MRr. JusticE MAR-
SHALL, and referred to the Court, denied.
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No. D-135. I~ Re DisBaRMENT oF KutTza. Disbarment
entered. [For earlier order herein, see 436 U. S. 943.]

No. D-144. I~ rE DisBaRMENT oF HirscH. It is ordered
that Burton G. Hirsch of Phoenix, Ariz., be suspended from
the practice of law in this Court and that a rule issue, returna-
ble within 40 days, requiring him to show cause why he should
not be disbarred from the practice of law in this Court.

No. D-145. I~ RE DISBARMENT OF SHAKER. It is ordered
that Donald J. Shaker, of Pittsfield, Mass., be suspended from
the practice of law in this Court and that a rule issue, returna-
ble within 40 days, requiring him to show cause why he should
not, be disbarred from the practice of law in this Court.

No. D-146. I~ rRE DISBARMENT OF TEITELBAUM. It is
ordered that Myron Teitelbaum, of Dayton, Ohio, be sus-
pended from the practice of law in this Court and that a rule
issue, returnable within 40 days, requiring him to show cause
why he should not be disbarred from the practice of law in
this Court.

No. D-147. Inx reE DisBARMENT oF PENcE. It is ordered
that Richard F. Pence, of Parkersburg, W. Va., be suspended
from the practice of law in this Court and that a rule issue,
returnable within 40 days, requiring him to show cause why
he should not be disbarred from the practice of law in this
Court.*

No. D-148. I~ rE DisBaRMENT oF CLEM. It is ordered
that Maurice Curran Clem, Jr., of Henderson, Ky., be sus-
pended from the practice of law in this Court and that a rule
issue, returnable within 40 days, requiring him to show cause
why he should not be disbarred from the practice of law in this
Court,

No. 80, Orig. Cororapo v. NEw MEex1ico ET AL. Motion
for leave to file bill of complaint granted and defendants
allowed 60 days in which to answer.

*[ReprorTER’s NoTE: The rule to show cause was discharged and the
order was vacated on December 11, 1978, post, p. 1042.]
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No. 76-1471. FeEpERAL CoMMUNICATIONS COMMISSION .
NarronAL CiTizeNs COMMITTEE FOR BROADCASTING ET AL.;

No. 76-1521. CuANNEL Two TerevisioN Co. ET AL. v.
NartroNaL CitizENs COMMITTEE FOR BROADCASTING ET AL.;

No. 76-1595. NATIONAL ASSOCIATION OF BROADCASTERS v.
FEDpERAL CoMMUNICATIONS COMMISSION ET AL.;

No. 76-1604. AMERICAN NEWSPAPER PUBLISHERS ASSN. v.
NationaL CiTizENs COMMITTEE FOR BROADCASTING ET AL.;

No. 76-1624. Irvinors Broapcasting Co., INc., ET AL. .
NarioNnaL CitizeNs COMMITTEE FOR BROADCASTING ET AL.;
and

No. 76-1685. Post Co. ET AL. v. NATIONAL Crtizens CoM-
MITTEE FOR BROADCASTING ET AL., 436 U. S. 775. Motion of
National Citizens Committee for Broadecasting to waive or
retax costs denied. MR. JusTicE BRENNAN took no part in
the consideration or decision of this motion.

No. 77-926. CannonN v. UNIVERSITY OF CHICAGO ET AL.
C. A. 7th Cir. [Certiorari granted, 438 U. S. 914.] Motion
of Equal Employment Advisory Council for leave to file a
brief as amicus curiae granted.

No. 77-1465. DirecTor, OFFicE OF WORKERS' COMPENSA-
TION ProGrRAMS, UNITED STATES DEPARTMENT OF LABOR v.
RASMUSSEN ET AL.; and

No. 77-1491. Geo CoNTROL, INC,, ET AL. v. RASMUSSEN ET
AL. C. A. 9th Cir. [Certiorari granted, 436 U. S. 955.]
Motion of petitioners for divided argument granted. Motion
of the Solicitor General to permit Kent L. Jones, Esquire, to
present oral argument pro hac vice granted.

No. 77-1680. MicHIcaN v. DeEFiLLipro. Ct. App. Mich.
[Certiorari granted, ante, p. 816.] Motion of respondent for
appointment of counsel granted, and it is ordered that James
C. Howarth, Esquire, of Detroit, Mich., be appointed to serve
as counsel for respondent in this case.




ORDERS
439 U.S. November 27, 1978

No. 77-1578. Broapcast Music, Inc., &7 AL. v. COLUMBIA
BroapcASTING SYSTEM, INC., ET AL.; and

No. 77-1583. AMERICAN Sociery oF COMPOSERS, AU-
THORS & PUBLISHERS ET AL. v. COLUMBIA BROADCASTING SYS-
teM, INc., BT AL. C. A, 2d Cir. [Certiorari granted, ante,
p. 817.1 Motion of the Solicitor General for additional time
to present oral argument on behalf of the United States as
amicus curiae denied. Time allotted for oral argument is
divided as follows: 30 minutes to petitioners, 15 minutes to
the Solicitor General as amicus curiae, and 45 minutes to
respondents.

No. 77-1654. CoNsuMER ENERGY COUNCIL OF AMERICA V.
FeEpERAL ENERGY REGULATORY Commission. C. A. 5th Cir.
[Certiorari granted, ante, p. 817.] Motion of petitioner to
substitute Consumer Energy Council of America in place of
Consumer Federation of America, Energy Policy Task Force,
granted. MR. JUSTICE STEWART took no part in the considera-
tion or decision of this motion.

No. 77-1724. BURKs ET AL. v. LAskER ET AL. C. A. 2d Cir.
[Certiorari granted, ante, p. 816.] Motion of the Solicitor
General for leave to participate in oral argument as amicus
curiae granted and 15 additional minutes allotted for that
purpose.

No. 77-6673. Brown v. Texas. County Ct. at Law No.
2, El Paso County, Tex. [Probable jurisdiction noted, ante,
p. 909.] Motion of Joe B. Dibrell, Jr., Esquire, to permit

Renea Hicks, Esquire, to present oral argument pro hac vice
granted.

No. 78-201. GreENHOLTZ, CHAIRMAN, BOARD OF PAROLE OF
NEBRASKA, ET AL. v. INMATES OF THE NEBRASKA PENAL AND
CorrecTioNaL CoMmPLEX ET AL. C. A. 8th Cir. [Certiorari
granted, ante, p. 817.] Motion of the Solicitor General for
leave to participate in oral argument as amicus curiae granted
and 15 additonal minutes allotted for that purpose.
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No. 78-421. DauLBERG ELECTRONICS, INC,, ET AL. v. KIEV-
LAN ET AL. Appeal from Ct. App. Cal.,, 1st App. Dist.; and

No. 78-486. CounciL FOR EMPLOYMENT AND KconoMmic
Enercy Use v. WHDH Corp. ET AL. C. A. Ist Cir. The
Solicitor General is invited to file briefs in these cases express-
ing the views of the United States.

No. 78-761. AmEericAN TeLeEpHONE & TELEGRAPH Co. ET
AL. v. Un1TED STATES. C. A. D. C. Cir. Motion of petitioners
to expedite consideration of petition for writ of certiorari
denied.

No. 78-5388. Forp v. MUIg, U. S. DiSTRICT JUDGE, ET AL.;
and

No. 78-5505. PickinG v. BauriMore CoUuNTY, MARYLAND,
ET AL. Motions for leave to file petitions for writs of manda-
mus denied.

Certiorari Granted
No. 78425, P. C. Prerrrer Co., Inc., ET AL. v. ForD ET

AL, C. A, 5th Cir. Certiorari granted. Reported below: 575
F. 2d 79.

No. 78-488. UniTED STATES v. 564.54 AcCRES OF LAND,
More or Less, SiTuATED IN MoONROE AND PikE COUNTIES,
PeEnNsYLvania, BT AL. C. A. 3d Cir. Certiorari granted.
Reported below: 576 F. 2d 983.

No. 78-511. Lo-Jr Sares, Inc. v. NEw York. App. Term,
Sup. Ct. N. Y., 9th and 10th Jud. Dists. Certiorari granted.

No. 78-99. Parker v. RanpoLrH ET AL. C. A. 6th Cir.
Motions of respondents for leave to proceed in forma pauperis
granted. Certiorari granted limited to Question 1 presented
by the petition. Reported below: 575 F. 2d 1178.
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No. 78-309. ToucHE Ross & Co. v. REpiNgTON, TRUSTEE,
ET AL. C. A. 2d Cir. Motion of American Institute of Cer-
tified Public Accountants for leave to file a brief as amicus
curige and certiorari granted. Reported below: 592 F. 2d 617.

No. 78-5066. Dunaway v. NEw York. App. Div., Sup.
Ct. N. Y., 4th Jud. Dept. Motion of petitioner for leave to
proceed in forma pauperis and certiorari granted. Reported
below: 61 App. Div. 2d 299, 402 N. Y. S. 2d 490.

Certiorari Denied. (See also Nos. 78-5486 and 77-5560,
supra.)
No. 77-1765. NrewrorT NEws SHIPBUILDING & DrY Dock
Co. v. JonEs ET AL. C. A. 4th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 167.

No. 77-1848. SprRAYREGEN v. UNIiTED StAaTES. C. A. 2d
Cir. Certiorari denied. Reported below: 577 F. 2d 173.

No. 77-1860. Rankin v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 572 F. 2d 503.

No. 77-1861. OcpeN v. Untrep States. C. A. 5th Cir.
Certiorari denied. Reported below: 572 F. 2d 501.

No. 77-6768. Mayes v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6819. RocuonN v. Unitep StaTES. C. A. 8th Cir.
Certiorari denied. Reported below: 575 F. 2d 191.

No. 78-128. Kranco, Inc. v. NATIONAL LABOR RELATIONS
Boarp. C. A. 5th Cir. Certiorari denied. Reported below:
i B2d1318.

No. 78-159. Carserro v. UNiTED StaTES. C. A. 7th Cir.
Certiorari denied. Reported below: 578 F. 2d 199.

No. 78-178. MAULDING ET AL. v. UN1TED STATES. C. A,
7th Cir. Certiorari denied. Reported below: 577 F. 2d 745.
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No. 78-194. CmampioNn OiL Co., Inc. v. HeErBeErT, COoM-
MISSIONER, DEPARTMENT OF NATURAL RESOURCES OF ALASKA
ET AL. Sup. Ct. Alaska. Certiorari denied. Reported below:
578 P. 2d 961.

No. 78-209. FrencH v. UNITED STATES;

No. 78-5203. Borxwm v. UNITED STATES; and

No. 78-5204. Payne v. Unitep StaTeEs. C. A. 10th Cir.
Certiorari denied.

No. 78-216. Unitep STATES INDEPENDENT TELEPHONE
Assn. v. MCI TELECOMMUNICATIONS CORP. ET AL.;

No. 78 217. AmErricAN TrrLepHONE & TrLEGRAPH CoO. 7.
MCT TeLEcOMMUNICATIONS CORP. ET AL.; and

No. 78-270. FepEraL CoMMUNICATIONS COMMISSION .
MCI TreLecommunicaTIioNs Corp. BT AL. C. A. D. C. Cir.
Certiorari denied. Reported below: 188 U. S. App. D. C. 327,
580 F. 2d 590.

No. 78-231. Harper v. FELbMAN ET AL. C. A. D. C. Cir.
Certiorari denied. Reported below: 188 U. S. App. D. C. 200,
578 F. 2d 442.

No. 78-234. NieperBerGER v. UN1TED StaTES. C. A. 3d
Cir. Certiorari denied. Reported below: 580 F. 2d 63.

No. 78-241. ArpejA-CaniForNIA, Inc. v. Comane. Ct.
App. D. C. Certiorari denied. Reported below: 385 A. 2d
153.

No. 78-242. ANDERSON ET AL. v. UNITED StaTES. C. A.
8th Cir. Certiorari denied. Reported below: 579 F. 2d 455.

No. 78-258. MeuTA v. GuiLLeMiN. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 573 F. 2d 1315.

No. 78-279. PiLuso v. Unirep States. C. A. 4th Cir.
Certiorari denied. Reported below: 577 F. 2d 738.




ORDERS 981
439 U.S. November 27, 1978

No. 78-281. WEINER ET AL. v. UNITED STATES; and
No. 78284, Licutic v. UNiTED STATES. C. A. 9th Cir.
Certiorari denied. Reported below: 578 F. 2d 757.

No. 78-305. CoMDEN ET UX. v. SUPERIOR COURT OF CALI-
FORNIA, CoUNTY OF Los ANGELES, ET AL. (Doris Day Dis-
TRIBUTING Co. ET AL., REAL PARTIES IN INTEREST). Sup. Ct.
Cal. Certiorari denied. Reported below: 20 Cal. 3d 906,
576 P. 2d 971.

No. 78-318. Darras Power & LicuT Co. ET AL. v. CENTRAL
Power & Licar Co. T aL. C. A. D. C. Cir. Certiorari
denied. Reported below: 188 U. S. App. D. C. 56, 575 F. 2d
937.

No. 78-324. Pierorazio ET AL. v. UNITED STATES. C. A.
3d Cir. Certiorari denied. Reported below: 578 F. 2d 48.

No. 78-326. CuaMBER OF COMMERCE OF THE UNITED
STATES EX REL. BoIsE CAscADE Core. v. NATIONAL LABOR RE-
LATIONS BoarDp ET AL. C. A. 9th Cir. Certiorari denied.
Reported below: 574 F. 2d 457.

No. 78-328. CuaMBERs v. UNITED STATES ; and
No. 78-333. GrrrFIN v. UniTEp StATES. C. A. 8th Cir.
Certiorari denied. Reported below: 579 F. 2d 1104.

No. 78-336. ALLEN ET AL. v. UNITED STATES. C. A. 10th
Cir. Certiorari denied. Reported below: 579 F. 2d 553.

No. 78-341. MAINS ET AL. v. UNITED StaTes. C. A. 6th
Cir. Certiorari denied.

No. 78-363. Grasso v. Unitep States. C. A. 3d Cir.
Certiorari denied. Reported below: 582 F. 2d 1277.

No. 78-365. Creps v. NEvapa. Sup. Ct. Nev. Certiorari
denied. Reported below: 94 Nev. 351, 581 P. 2d 842.
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No. 78-379. HousE, SUPERINTENDENT OF THE (GREENSBORO
CITY SCHOOLS, ET AL. v. STEWART, ASSISTANT AREA DIRECTOR,
Wage aND Hour Drvision, U, S. DEPARTMENT OF LLABOR, ET AL.
C. A. 4th Cir. Certiorari denied. Reported below: 577 F.
2d 734.

No. 78-382. STREETER v. UNITED STATES; and
No. 78-390. Dvar v. Unttep StaTtes. C. A. 5th Cir.  Cer-
tiorari denied. Reported below: 574 F. 2d 1385.

No. 78402. Megier v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-412. LivingsToN ET AL. v. GEORGIA. Ct. App. Ga.
Certiorari denied. Reported below: 145 Ga. App. 792, 245
SEi2d 11.

No. 78-413. BoweN, GOVERNOR OF INDIANA, ET AL. 0.
Un~rTeD STATES ET AL.  C. A. 7th Cir. Certiorari before judg-
ment denied.

No. 78-414. Unitep Amr Lines, Inc. v. State Human
RiecaTs APPEAL BoOARD ET AL. App. Div., Sup. Ct. N. Y., 2d
Jud. Dept. Certiorari denied. Reported below: 61 App.
Div. 2d 1010, 402 N. Y. S. 2d 630.

No. 78418. Asu Grove CEMENT Co. v. FEDERAL TRADE
Commission. C. A. 9th Cir. Certiorari denied. Reported
below: 577 F. 2d 1368.

No. 78-458. DeSoro ParisE ScH00L BOARD ET AL. 0.
Unitep States. C. A. 5th Cir. Certiorari denied. Re-
ported below: 574 F. 2d 804.

No. 78-466. Mobra v. BeLL, ATTORNEY GENERAL, ET AL.
C. A. 9th Cir. Certiorari denied. Reported below: 570 F. 2d
351.
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No. 78-477. West SipE WoMEN’s SERVICES, INC., ET AL.
v. City oF CLEVELAND, OmHIO, ET AL. C. A. 6th Cir. Certio-
rari denied. Reported below: 582 F. 2d 1281.

No. 78-500. BrowN v. DANLEY, ADMINISTRATOR. Sup.

Ct. Ark. Certiorari denied. Reported below: 263 Ark. 480,
566 S. W. 2d 385.

No. 78-506. Bowrr v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 575 F. 2d 499.

No. 78-513. Tracy, Jubge v. Dixon ET AL. Sup. Ct.

Ariz. Certiorari denied. Reported below: 119 Ariz. 165, 579
P. 2d 1388.

No. 78-515. FEHR Bros., INc. v. AccIATERIE WEISSENFELS

ET AL. C. A. 8h Cir. Certiorari denied. Reported below:
584 F. 2d 833.

No. 78-519. BraiNerp v. FLanNery. App. Ct. IIl., 2d

Dist. Certiorari denied. Reported below: 56 Ill. App. 3d
991, 373 N. E. 2d 26.

No. 78-521. Yr1aMouviaNNIS 2. CHEMICAL ABSTRACTS

SErvicE ET AL. C. A. 6th Cir. Certiorari denied. Reported
below: 578 F. 2d 164.

No. 78-522. WENTZ ET AL. v. INTERNATIONAL BROTHER-
HOoOD OF ELEcTRICAL WORKERS ET AL. C. A. 8th Cir. Certio-
rari denied. Reported below: 578 F. 2d 1271.

No. 78-525. WiLmoRITE, INC., ET AL. v. EAGAN REAL Es-

TATE, INc.,, ET AL. C. A. 2d Cir. Certiorari denied. Re-
ported below: 578 F. 2d 1372.

No. 78-527. Courier-Newsom Express, INc. v. MARTIN

Imports. C. A. 7th Cir. Certiorari denied. Reported be-
low: 580 F. 2d 240.

’No. 78-534. WELSH ET AL. v. KiNcHLA ET AL. C. A. 1st
Cir. Certiorari denied. Reported below: 577 F. 2d 767.
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No. 78-539. MizEk ET AL. v. DARROW ET AL. C. A. 5th Cir.
Certiorari denied. Reported below: 574 F. 2d 1333.

No. 78-541. Derta REFrRIGERATION Co. 2. Uprjornx Co.
C. A. 5th Cir. Certiorari denied. Reported below: 575 F. 2d
879.

No. 78-545. Moore v. SUPREME CourT oF SouTH CARO-
LINA ET AL. C. A. 4th Cir. Certiorari denied. Reported
below: 577 F. 2d 735.

No. 78-552. Buirta v. GENERAL EvrecTtric CrEpIT CORP.
C. A. 5th Cir. Certiorari denied. Reported below: 575 F. 2d
879.

No. 78554, NATURAL GAs PipELINE COMPANY OF AMER-
1ca v. ZimMmER, TRusTEE. C. A. 5th Cir. Certiorari denied.
Reported below: 576 F. 2d 106.

No. 78-555. WAaARREN v. KuipEr, STATE ENGINEER, CoLo-
RADO GroUND WaTeR ComMissioN, T AL. Sup. Ct. Colo.
Certiorari denied. Reported below: 195 Colo. 541, 580 P. 2d
Sk

No. 78-556. BrocH ET AL. v. Broca. C. A, 3d Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 724.

No. 78-564. WarkinNs ET UX. v. NEW York. App. Div,
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported
below: 63 App. Div. 2d 1033, 406 N. Y. S. 2d 343.

No. 78-565. LocaL Unton No. 513, INTERNATIONAL UNION
oF OPERATING ENciNEERs, AFL-CIO v. VanpevenTER. C. A.
8th Cir. Certiorari denied. Reported below: 579 F. 2d 1373.

No. 78-566. PowEeLL v. SYrRacUSE UNIVERSITY ET AL. C. A.
2d Cir. Certiorari denied. Reported below: 580 F. 2d 1150.

No. 78-568. ARRriAza ET AL. v. CROCKER NATIONAL BANK.
C. A. 9th Cir. Certiorari denied. Reported below: 577 F. 2d
750.
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No. 78-573. MertoN v. Bow. Sup. Ct. Ga. Certiorari
denied. Reported below: 241 Ga. 629, 247 S. E. 2d 100.

No. 78-576. AmMALGAMATED Mgear CutTERs & BuTcHER
WorkMEN oF NorTeH AMERIcA, AFL-CIO v. WIinN-DIxiE
Stores, Inc. C. A. 5th Cir. Certiorari denied. Reported
below: 567 F. 2d 1343 and 575 F. 2d 1107.

No. 78-578. 1IN RE STEINBERGER. Sup. Jud. Ct. Me. Cer-
tiorari denied. Reported below: 387 A, 2d 1121.

No. 78-593. SoutrH CAROLINA NATIONAL BANK v. NorRTH
CaroLiNA NATIONAL BANK. C. A. 4th Cir. Certiorari denied.
Reported below: 573 F. 2d 1305.

No. 78-595. LonE Star Gas Co. v. BurLock, COMPTROLLER
oF PuBLic AccouNTs, ET AL. Sup. Ct. Tex. Certiorari denied.
Reported below: 567 S. W. 2d 493.

No. 78-601. ScrHULTZE ET UX. v. CHEVRON O1L Co. C. A.
3d Cir. Certiorari denied. Reported below: 579 F. 2d 776.

No. 78-626. Long v. UniTep StaTEs. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 574 F. 2d 761.

No. 78-662. IrviN v. UNITED STATES Crvir SERvICE CoM-
missioN. C. A, 5th Cir. Certiorari denied. Reported
below: 577 F. 2d 144,

No. 78-667. AmeND v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 577 F. 2d 145.

No. 78-670. Hanks v. UNITED STATES ATTORNEY ET AL.

C. A. 9th Cir. Certiorari denied. Reported below: 573 F.
2d 1315.

No. 78-723. Jones ». Unitep States. C. A. 8th Cir.
Certiorari denied. Reported below: 580 F. 2d 349.

.No. 78-5015. BeAN ET AL. v. UniTED STATES. C. A. 5th
Cir. Certiorari denied. Reported below: 575 F. 2d 880.

285-954 0 _ g0 . cq
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No. 78-5063. CuRisTIAN v, HogaN ET AL. C. A. 5th Cir.
Certiorari denied.

No. 78-5168. Jones v. UNITED STATES ; and
No. 78-5200. Howrt ». UniTep States. C. A. 6th Cir.
Certiorari denied. Reported below: 582 F. 2d 1281.

No. 78-5180. JoHNSON v, ALEXANDER, SECRETARY OF THE
Army, ET AL. C. A, 8th Cir. Certiorari denied. Reported
below: 572 F. 2d 1219.

No. 78-5195. CArvER v. UNITED STATES ; and
No. 78-5436. Curtis v. Unitep StaTES. C. A. 7th Cir.
Certiorari denied. Reported below: 582 F. 2d 1284,

No. 78-5208. HrrMerrt v. UN1TED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 572 F. 2d 57.

No. 78-5216. Locks wv. CauirorNia. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 78-5247. MayrieLp v. UNiTED STATES. C. A, 9th Cir.
Certiorari denied.

No. 78-5262. Ho YiN Wone v. UNITED STATES DISTRICT
CourT FOrR THE CENTRAL DisTrIcT OF CALIFORNIA. C. A. 9th
Cir. Certiorari denied.

No. 78-5268. SmitH v. UNitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 574 F. 2d 707.

No. 78-5277. Kw~uckies v. UniteEDp STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 581 F. 2d 305.

No. 78-5293. Gaias T AL. v. UN1TED STATES. C. A. 10th
Cir. Certiorari denied. Reported below: 580 F. 2d 1382.

No. 78-5317. MosLEY v. UNITED STATES DEPARTMENT OF
Lasor BT AL C. A. 9th Cir. Certiorari denied. Reported
below: 577 F. 2d 751.
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No. 78-5320. Morris v. UniTeEp StATES. C. A. 4th Cir.
Certiorari denied. Reported below: 580 F. 2d 1048.

No. 78-5328. KortrigHT v. UNITED STATES. C. A. 2d CiIr.
Certiorari denied. Reported below: 586 F. 2d 832.

No. 78-5343. LanpruM v. UNiteD STaTES. C. A. 6th Cir.
Certiorari denied. Reported below: 582 F. 2d 1281.

No. 78-5350. Hivron v. UntteEp States. Ct. App. D. C.
Certiorari denied.

No. 78-5356. Driver v. UniTtep StaTes. C. A. 4th Cir.
Certiorari denied. Reported below: 581 F, 2d 80.

No. 78-5370. WisHART v. UNiTED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 582 F. 2d 236.

No. 78-5372. GoopwiN v. Mogrris, WarpeEn. C. A, 9th
Cir. Certiorari denied. Reported below: 577 F. 2d 751.

No. 78-5377. Prrer v. UniTep StaTEs. C. A, 6th Cir.
Certiorari denied. Reported below: 582 F. 2d 1281.

No. 78-5382. Yates v. Un1TED STATES CrviL SERVICE CoM-
MmissioN. C. A.D. C, Cir. Certiorari denied.

No. 78-5383. RosenNBERG v. UN1TED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 580 F. 2d 1046.

No. 78-5387. Smire v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 582 F. 2d 1280.

No. 78-5391. Dixon v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 577 F. 2d 145.

No. 78-5392. Lear ». Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-5412. Hawprtoss v. UniTep States. C. A. Tth
Cir. Certiorari denied.
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No. 78-5417. Corrins v. Unitep StaTES. C. A. 2d Cir.
Certiorari denied. Reported below: 578 F. 2d 1366.

No. 78-5426. Jones v. UNiTeED STATES. Ct. Cl. Certio-
rari denied. Reported below: 217 Ct. Cl. —, 578 F. 2d 1391.

No. 78-5446. MEenpoza v. UN1TED STATES. C. A, 5th Cir.
Certiorari denied. Reported below: 574 F. 2d 1373.

No. 78-5447. WiLLiams v. UntTeED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 582 F. 2d 1039.

No. 78-5495. Tarrey v. ForesT Crry Founpries Co. ET AL.
C. A. 6th Cir. Certiorari denied. Reported below: 582 F.
2d 1280.

No. 78-5500. MasoN v. ZAHRADNICK, PENITENTIARY SU-
PERINTENDENT. C. A. 4th Cir. Certiorari denied. Reported
below: 573 F. 2d 1305.

No. 78-5501. Hovrris v. EsTELLE, CORRECTIONS DIRECTOR.
C. A. 5th Cir. Certiorari denied.

No. 78-5509. Lioyp v. Caurrornia. Ct. App. Cal., 3d
App. Dist. Certiorari denied.

No. 78-5512. NicHOLAS v. TENNESSEE DEPARTMENT OF
EMPLOYMENT SECURITY ET AL. C. A. 6th Cir. Certiorari
denied. Reported below: 575 F. 2d 1338.

No. 78-5514. NorkETT v. VIRGINIA. Sup. Ct. Va. Cer-
tiorari denied.

No. 78-5516. Bruce v. Inprana. Sup. Ct. Ind. Certio-
rari denied. Reported below: 268 Ind. 180, 375 N. E. 2d
1042.

No. 78-5518. TureiNn v. City or West Haven. C. A.
2d Cir. Certiorari denied. Reported below: 579 F. 2d 152.

No. 785521. McMaHON v. PENNSYLVANIA BoARD oF PrO-
BATION AND ParorLe. Pa. Commw. Ct. Certiorari denied.
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No. 78-5523. Caranzaro v. Masco Core. C. A. 3d Cir.
Certiorari denied. Reported below: 575 F. 2d 1085,

No. 78-5524. WEerN v. City oF CENTERVILLE, OHI10. Ct.
App. Ohio, Montgomery County. Certiorari denied.

No. 78-5525. Jones v. Unrirep States. C. A. 3d Cir.
Certiorari denied. Reported below: 582 F. 2d 1277.

No. 78-5530. SavTer v. JomnsroN, SHERIFF. C. A. 6th
Cir. Certiorari denied. Reported below: 579 F. 2d 1007.

No. 78-5534. PETERSON ET AL. v. PUErTO Rico. Sup. Ct.
P. R. Certiorari denied. Reported below: — P. R. R. —.

No. 78-5536. HarmoN ». Mississieer.  Sup. Ct. Miss.
Certiorari denied. Reported below: 362 So. 2d 629.

No. 78-5537. Garza v. OrecoN. Ct. App. Ore. Certio-
rari denied. Reported below: 32 Ore. App. 643, 574 P. 2d
L1510,

No. 78-5538. In Re WELFARE oF A. R. W. BT AL. Sup.
Ct. Minn. Certiorari denied. Reported below: 268 N. W.
2d 414.

No. 78-5539. Currrron v. CaLirorNIA. Ct. App. Cal., 5th
App. Dist. Certiorari denied.

No. 78-5543. HiNCHCLIFFE v. PENNSYLVANIA. Sup. Ct.
Pa. Certiorari denied. Reported below: 479 Pa. 551, 388
A. 2d 1068.

No. 78-5545. Housey v. CoLrLins, WArbEN. C. A. 4th
Cir. Certiorari denied. Reported below: 580 F. 2d 1048,

No. 78-5547. BRIGHTWELL v. PENNSYLVANIA. Sup. Ct.

Pa. Certiorari denied. Reported below: 479 Pa. 541, 388 A.
2d 1063.
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No. 78-5549. SuHErrrIL v. UNITED STATES. C. A. 7th Cir.
Certiorari denied.

No. 78-5565. O’CaracaNn (Cerezo) v. GOVERNMENT OF
THE CANAL ZoNE. C. A. 5th Cir. Certiorari denied. Re-
ported below: 580 F. 2d 161.

No. 78-5572. O’BryanT v. PENNsYLVANIA. Sup. Ct. Pa.
Certiorari denied. Reported below: 479 Pa. 534, 388 A. 2d
1059.

No. 78-5584. ALEXANDER v. SMITH, CORRECTIONAL SU-
PERINTENDENT. C. A. 2d Cir. Certiorari denied. Reported
below: 582 F. 2d 212.

No. 78-5588. McCLENpON v. UNiTED STATES. C. A. 8th
Cir. Certiorari denied. Reported below: 582 F. 2d 1287.

No. 78-5595. JimeENEz (GoNzALEZ) v. (GOVERNMENT OF
THE CANAL ZoNi. C. A. 5th Cir. Certiorari denied. Re-
ported below: 580 F. 2d 897.

No. 78-5596. KruckeBerg v. Ixprana. Sup. Ct. Ind.
Certiorari denied. Reported below: 268 Ind. 643, 377 N. E.
2d 1351.

No. 78-5602. Kry v. Georcia. Ct. App. Ga. Certiorari
denied. Reported below: 146 Ga. App. 536, 246 S. E. 2d 723.

No. 78-5603. Brocu T UX. v. SUFFOLK CoUNTY FEDERAL
SAviNGS & LoaN AssN. C. A. 2d Cir. Certiorari denied.

No. 78-5607. CreckiEr v. UntTED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 578 F. 2d 1055.

No. 78-5608. BrownN v. BLackBUurN, Warpen. C. A, 5th
Cir. Certiorari denied.

No. 78-5614. VoeeL v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 578 F. 2d 870.
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No. 78-5616. Vines v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 580 F. 2d 850.

No. 78-5622. HaMNETT v. MIcHIGAN CONFERENCE OF
TeamMsTERS WELFARE FUND ET AL. C. A. 6th Cir. Certiorari:
denied. Reported below: 586 F. 2d 843.

No. 78-5624. SeawerL v. Unitep StaTes. C. A. 9th Cir.
Certiorari denied. Reported below: 583 F. 2d 416.

No. 78-5627. JerNi1GaAN v. UNITED STATES. C. A. 9th Cir.
Certiorari denied. Reported below: 582 F. 2d 1211.

No. 78-5628. Cmase v. Unitep StatEs. C. A. 4th Cir.
Certiorari denied. Reported below: 584 F. 2d 978.

No. 78-5634. MamLEr v. UN1TED STATES. C. A. 2d Cir.
Certiorari denied. Reported below: 579 F. 2d 730.

No. 78-5637. BrasLEY v. UnNitep STaTES. C. A. 4th Cir.
Certiorari denied. Reported below: 571 F. 2d 578.

No. 76-6882. MEgEeKS v. FLoripa. Sup. Ct. Fla.;

No. 78-5225. Durry v. Texas. Ct. Crim. App. Tex.;

No. 78-5490. ALpErMAN v. GroreiA. Sup. Ct. Ga.; and

No. 78-5544. StepHENS v. HoprEr, WarDEN. Sup. Ct.
Ga. Certiorari denied. Reported below: No. 76-6882, 339
So. 2d 186; No. 78-5225, 567 S. W. 2d 197; No. 78-5490, 241
Ga. 496, 246 S. E. 2d 642; No. 78-5544, 241 Ga. 596, 247
S. E. 2d 92.

Mr. Justice BreNNAN and Mg. JusTicE MARSHALL,
dissenting.

Adhering to our views that the death penalty is in all eir-
cumstances cruel and unusual punishment prohibited by the
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428
U. 8. 153, 227, 231 (1976), we would grant certiorari and
vacate the death sentences in these cases.
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No. 77-1556. BErG T AL. v. BErRGER. C. A. 7th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 570 F. 2d 348.

MR. JusTicE PowELL, with whom MR. JUSTICE REHNQUIST
joins, dissenting.

Respondent, a nontenured public school teacher, was dis-
missed from her job in May 1975, following months of
disagreement and dissension with her supervisors. The situa-
tion came to a head about six weeks before her dismissal. An
informal conference was arranged and respondent, accompanied
by her counsel, met with several school administrators to
discuss her performance as a teacher. Although the meeting
lasted for some time, it was confined primarily to an extensive
cross-examination by respondent’s counsel of the school
administrators. The meeting was terminated inconclusively
because respondent’s counsel insisted upon a “specific written
statement of charges” as a precondition of his client’s full
participation in the meeting and ‘“never allowed her to
speak.”*

*Dr. Robinson, one of the defendants, took notes of the meeting. His
record of the events leading to the adjournment of the meeting was as
follows:

“Mr. Ditkowsky [counsel for Miss Berger]: Again, Dr. Robinson, I re-
spectfully submit that since we do not have a specific written statement of
charges, and furthermore, since the nature of some of these charges are
components of a Court suit we already have against the Board of Educa-
tion, I do not feel that my eclient’s participation in this meeting is
proper. . . .

“Dr. Robinson: Mr. Ditkowsky, will you allow your client to respond to
any of the reported activities [ ?]

“Myr. Ditkowsky: Yes, I will allow her to respond, but only for the sake
of accommodation. Further, I would like the record to show that there
should be a Court reporter present, and the charges should be made
specifically in writing.

“(At this point the matter of impersonating a parent was discussed at great
length. It turned into an extensive cross-examination by Mr. Ditkowsky
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After conferring among themselves, the administrators, peti-
tioners here, decided that the problems arising from respond-
ent’s conduct were sufficiently severe to merit an immediate
recommendation of dismissal to the Board of Education. Their
report to the Board referred to over 90 memoranda respondent
had written to her principals during the past year about urgent
problems with her students, emergencies which upon investi-
gation were determined to be nonexistent or exaggerated ; over

of Miss O’Shea and Mrs. Berg [principals under whom Miss Berger
served]. Neither Miss (’Shea nor Mrs. Berg were prepared with sup-
portive documentation nor were they prepared to undergo an extensive
cross-examination. This eross-examination went on for twenty to thirty
minutes, and it appeared that Mr. Ditkowsky was taking advantage of the
prineipals. Occasionally Miss Berger tried to volunteer some information,
but Mr. Ditkowsky never allowed her to speak. It took about thirty
minutes to cover one reported activity, when Mrs. Whitten [counsel-for
the school board] intervened.)

“Mrs. Whitten: Perhaps we should postpone this meeting to a time when
we can supply you with a specific statement of charges and a time when
the line administrators could have their supportive documentation avail-
able to them.

“Mr. Ditkowsky: We would be agreeable to this.

“Dr. Robinson: We will have to investigate with our Law Department as
to whether or not under the State Statute it would be necessary for us
to provide you with a written statement of charges which can be reviewed
by you prior to any action by our Board of Education. You will be
notified.”

The Law Department advised petitioners that another meeting was not
necessary. Instead, counsel for respondent was invited to review the
documentation of Miss Berger’s misconduct which the principals had
compiled.

Respondent did not dispute this version of these events, but rather
adopted it in her own pleadings. These notes provided substantial sup-
port for Dr. Robinson’s statement, contained in an answer to one of
respondent’s interrogatories, that “[t]he entire purpose of the conference,
which was to give Miss Berger an opportunity to respond to the allega-
tions, was thwarted by her attorney, who would not allow her to respond.”
Respondent did not controvert this statement by any counter-affidavit.
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60 telephone calls to prinecipals and parents, the majority of
which were threatening and harassing; and five incidents in
which she had called the police into her classroom without
cause and in violation of school policy. The report mentioned
one incident where respondent had impersonated a parent and
threatened other parents with a lawsuit. Following peti-
tioners’ recommendation, the Board discharged respondent for
insubordination and conduet unbecoming a teacher.

Respondent filed an action under 42 U. S. C. § 1983 in the
United States District Court for the Northern District of
Ilinois, accusing petitioners of having engaged in a malicious
conspiracy to violate her rights under, inter alia, the First,
Fourth, Fifth, Sixth, Eighth, Thirteenth, and Fourteenth
Amendments. The Distriet Court granted summary judgment
for petitioners, ruling that “there is no genuine issue of fact to
be submitted to the trier of fact” and concluding that peti-
tioners “are entitled to a judgment as a matter of law.” On
appeal, the Seventh Circuit reversed. It perceived that the
case turned on whether respondent had been deprived of a
property or liberty interest without due process of law, and it
found disputed issues of fact on this question. Respondent
might be able to prove either that she had a property right to
serve out the balance of her contract term or that the public
dissemination of the charges against her created a stigma that
infringed a protected liberty interest. Judge Pell dissented.

I would grant the petition for certiorari and summarily
reverse. Even if respondent were able to prove the existence
of a constitutionally protected property or liberty interest, it
seems clear that the procedural requirements of the Due
Process Clause were met on the facts of this case. Judge Pell
appears to have been correct in observing:

“It needs no reading between the lines of the record
presented to us to discern that the [petitioners], exercising
their functions of operating the school system, terminated
a non-tenured teacher who was seriously detrimental to
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the proper accomplishment of the educational aims of the
school.”

With respect to the procedures followed here, Judge Pell noted:

“[TThis non-tenured teacher received the due process to
which she was entitled by virtue of her status. She was
given a meeting with school authorities who were willing
to discuss with her and her attorney the difficulties which
she was causing in the school where she was purporting to
teach. The attorney’s tactics on that occasion subverted
the effort.”

Our decisions in Board of Curators v. Horowitz, 435 U. S. 78
(1978); Goss v. Lopez, 419 U. S. 565 (1975); and Cafeteria
Workers v. McElroy, 367 U. S. 886 (1961), have emphasized
that the requirements of due process are flexible, varying
according to the situation involved and interests implicated.
It is abundantly clear that respondent and her supervisory
authorities had been in a state of tension and disagreement
for a period of months, and that respondent had full notice of
the dissatisfaction with her performance. Finally, respondent
was afforded a hearing with the appropriate school adminis-
trators at which she had the opportunity, with counsel present,
to submit her views. It was at the instruction of her counsel
that respondent did not speak in her own defense on this
occasion. In sum, respondent received all process that she
was due. See Board of Curators v. Horowitz, supra, at 85;
Goss v. Lopez, supra, at 582.

No. 78-173. King v. Norris. Ct. App. La., 3d Dist. Cer-
tiorari denied. MR. JusTice BrackMUN would grant certio-
rari. Reported below: 355 So. 8d 21.

No. 78-352. Wirriams Prpe Line Co. ET AL. v. FEDERAL
ExergY ReEcuraTorY ComMmissioNn ET AL. C. A. D. C. Cir.
Certiorari denied. MRg. JusticE PowkLL would grant cer-

tiorari. Reported below: 189 U. S. App. D. C. 250, 584 F. 2d
408.




996 OCTOBER TERM, 1978
November 27, 1978 439 U.S.

No. 78-257. BURNETTE-CARTER Co. v. UNITED STATES.
C. A. 6th Cir. Certiorari denied. MR. JusTicE WHITE would
grant certiorari. Reported below: 575 F. 2d 587.

No. 78-440. CoUNTY OF SONOMA ET AL. ?. ISBELL ET AL.
Sup. Ct. Cal. Certiorari denied for failure to file petition
within time provided by 28 U. S. C. § 2101 (¢). Reported
below: 21 Cal. 3d 61, 577 P. 2d 188.

MR. JusTicE STEVENS, with whom MR. JUSTICE BRENNAN
and MR. JUSTICE STEWART join.

When a petition for certiorari is jurisdictionally untimely,
should the Court so indicate in its order denying the writ?
I think not, for these reasons: First, since a denial of certio-
rari has no precedential value in any event, the notation
serves no useful purpose. Second, since the question of time-
liness is not always easy to answer, compare Department of
Banking v. Pink, 317 U. S. 264, with Puget Sound Power &
Light Co. v. King County, 264 U. S. 22, and may produce
different answers from different Members of the Court, even
the decision to include that brief notation may consume
valuable time. Third, because there is no consistency in the
Court’s practice with regard to such notations, their spasmodic
use may engender confusion and misunderstanding. Accord-
ingly, I do not join in the Court’s statement.

No. 78-455. MircuerL, WARDEN v. GiBson. C. A. 4th
Cir. Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari denied. Reported below: 581 F.
2d 75.

No. 78-491. AvroN & SouTHERN RaiLway Co. ET AL. V.
BroTrHERHOOD OF RAILWAY, AIRLINE & STEAMSHIP CLERKS,
FrereaT HanDLERS, ExPrESS & StaTioN EMprovees. C. A
D. C. Cir. Certiorari denied. MRg. JusTicE POwWELL took no
part in the consideration or decision of this petition.
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No. 78-579. REeuss, MEMBER OF HOUSE OF REPRESENTA-
Tives v. BALLES ET AL. C. A. D. C. Cir. Certiorari denied.
MR. JusTice PowELL took no part in the consideration or deci-
sion of this petition. Reported below: 189 U. S. App. D. C.
303, 584 F. 2d 461.

No. 78-510. WiscoNSIN DEPARTMENT OF REVENUE v. MID-
wESTERN GaAs TransmissioN Co. Sup. Ct. Wis. Certiorari
denied. MR. Justick STEWART, MR. JUusTicE WHITE, and MR.
JusTicE BLAcKMUN would grant certiorari. Reported below:
84 Wis. 2d 261, 267 N. W. 2d 253.

No. 78-540. NEw York TiMmes Co. ET AL. v. NEW JERSEY
ET AL. Sup. Ct. N. J. Motion of American Newspaper Pub-
lishers Assn. for leave to file a brief as amicus curiae granted.
Certiorari denied. MR. JusTicE BRENNAN took no part in the
consideration or decision of this motion and petition. Re-
ported below: 78 N. J. 259, 394 A. 2d 330.

Rehearing Denied

No. 77-1288. QuacLiNO v. CALIFORNIA, ante, p. 875;

No. 77-1432. KiLraiN ET AL. v. UNITED STATES, ante, p.
819;

No. 77-1523. MIiLLER v. UNITED STATES, ante, p. 821;

No. 77-1586. KeEcH ET AL, v. UNITED STATES ET AL., ante,
p. 822;

No. 77-1600. GiLiring O1L Co. v. FEpERAL ENERGY REGU-
LATORY COMMISSION, ante, p. 823;

No. 77-1631. RipgiLn ET UX. v. REstoN HOMEOWNERS
AssN,, ante, p. 805;

No. 77-1643. HourmiNn v. UNITED STATES, ante, p. 826;

No. 77-1655. HoweLL v. THOMAS, SHERIFF, ante, p. 826;

No. 77-1661. MarcH ET UX. v. ALLis-CHALMERS CORP.
ET AL., ante, p. 826; and

No. 77-1689. Litron SystEMs, INc. v. UNITED STATES,
ante, p. 828. Petitions for rehearing denied.
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No. 77-1725. Coreco InpUsTRIES, INC. v. BERMAN ET AL.,

ante,
No

p. 830;
. 77-1737. Rovrorr EvanceLisTic ENTERPRISES, INC.,

ET AL. v. TEXAS, ante, p. 803;

No

. 77-1781. Rasco MEgTAL Propucts, INc. v. NATIONAL

LaBor RerATIONS BOARD, ante, p. 833;

No

. 77-1787. GIACALONE v. UNITED STATES, ante, p. 834;

No. 77-1796. Mgtro Crus, Inc. v. METRO PAssBoOK, INC.,

ET AL

No

., ante, p. 834;
. 77-1825. ARTHUR ET AL. v. CLAY COMMUNITY SCHOOLS |

ET AL.; and ToLIN ET AL. v. SOUTHEWEST PARKE COMMUNITY
ScaO00L CORP. ET AL., ante, p. 806;

No. 77-1834. Lang v. CiTY OF PHILADELPHIA ET AL., ante,
p. 804;

No. 77-1849. Cuicaco SHERATON CORP. v. ZABAN ET AL,
ante, p. 888;

No. 77-6217. Stacy v. FLoripa, 436 U. S. 924;

No. 77-6537. SPEARS ET AL. v. UNITED STATES, ante, p. 839;

No
No
No
No
No
ET AL
No
No
883;
No
ET AL
No
No
No

and

. 77-6604. LiTTLE v. NEBRASKA, ante, p. 809;

. 77-6728. PuriLuips v. UNITED STATES, ante, p. 826;

. 77-6759. O’LEARY v. PALMER ET AL., ante, p. 844;

. 77-6767. Pracock v. Cox ET VIR, ante, p. 845;

. 77-6897. KeNNIcK v. PraiN DeALEr PuBLisaIing Co.
., ante, p. 852;

. 77-6900. MackEY v. FLORIDA, ante, p. 807;

. 78-66. ANGELINO ET AL. v. DODSON ET AL., ante, D.

. 78-261. INDEPENDENT INVESTOR PROTECTIVE LEAGUE
. v. ToucHE Ross & Co., ante, p. 895;

. 78-371. BerRNSTEIN v. UNITED STATES, ante, p. 895;
. 78-5016. SAYLES v. SALES, ante, p. 868;

. 78-5098 Noone v. Darr Druc Core., ante, p. 871;

No. 78-5240. HucuEes v. TExas, ante, p. 903. Petitions
for rehearing denied.
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No. 78-5296. Hornick v. Young WoMmEN’s CHRISTIAN
AssociatioNn oF Mapison, WisconsiN, Inc., ante, p. 888;

No. 78-5315. PHILLIPS v. SNYDER ET AL., ante, p. 898;

No. 78-5353. CampeBELL v. MICHIGAN, ante, p. 899; and

No. 78-5380. HEMMERLE ET UX. v. FIRST FEDERAL SAvV-
inags & Loan Association orF DeSoro CounTy, ante, p. 921.
Petitions for rehearing denied.

NoveMBEr 30, 1978

Dismassal Under Rule 60

No. 78-655. Pinkus, pBa RossLyN NEws Co. ET AL. v.
Unitep States. C. A. 9th Cir. Certiorari dismissed under
this Court’s Rule 60. Reported below: 579 F. 2d 1174.

DEecEMBER 4, 1978

Affirmed on Appeal

No. 78-70. WirLkes CouNTY, GEORGIA, ET AL. v. UNITED
States. Affirmed on appeal from D. C. D. C. Reported
below: 450 F. Supp. 1171.

No. 78-439. BripgerorT HYpRAULIC CoO. ET AL. 2. COUNCIL
ON WATER CoMPANY LANDS oF CONNECTICUT ET AL.  Affirmed
on appeal from D. C. Conn. MRg. JusticE PowsLL and MRg.
JusTicE REENQUIST would vacate judgment and remand case
for further consideration in light of Penn Central Transporta-
tion Co. v. City of New York, 438 U. S. 104 (1978). Re-
ported below: 453 F. Supp. 942.

Appeals Dismissed

No. 78-5258. PERILLO v. DEPARTMENT OF PUBLIC WELFARE
OF PENNSYLVANTA. Appeal from Sup. Ct. Pa. dismissed for
want of substantial federal question. MR. JUSTICE STEWART
and Mg. Justick STEVENS would note probable jurisdiction
and set case for oral argument. Reported below: 476 Pa. 494,
383 A. 2d 208.
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No. 78-574. GisoN DistriBuTING Co., INC., ET AL. .
DownNTowN DEVELOPMENT AssocriaTioN oF ErL Paso, Inc.
Appeal from Sup. Ct. Tex. dismissed for want of jurisdiction.
Notice of appeal was not filed within the time provided by 28
U. S. C. §2101 (e¢). Reported below: 572 S. W. 2d 334.

No. 78-5408. MORPURGO v. PROFESSIONAL STAFF CONGRESS/
CUNY ET AL. Appeal from C. A, 2d Cir. dismissed for want
of jurisdiction. Treating the papers whereon the appeal was
taken as a petition for writ of certiorari, certiorari denied.
Reported below: 580 F. 2d 1045.

Certiorart Granted—Reversed. (See No. 78-344, ante, p.
89.)

Miscellaneous Orders

No. A-333. Wmite v. UNitep States. C. A. 7th Cir.
Application for reduction of bond, addressed to MR. JUSTICE
MarsHALL and referred to the Court, denied.

No. A-404 (78-708). GREENE ET UX. v. UNITED STATES.
Application for recall and stay of mandate of the United
States Court of Appeals for the Eighth Circuit, addressed to
MR. Justice MArRSHALL and referred to the Court, denied.

No. A-472 (78-621). VILLAGE oF CARPENTERSVILLE v. L1M-
PERIS, TRUSTEE IN BaNkrUPTCY. Application for stay of
judgment of the United States Court of Appeals for the Sev-
enth Circuit, entered July 14, 1978, addressed to MR. JUSTICE
WHITE, and referred to the Court, denied.

No. 78-329. BELLOTTI, ATTORNEY GENERAL OF MASSACHU-
SETTS, ET AL. v. BAIRD ET AL.; and

No. 78-330. HuNERWADEL v. Bamrp BT AL. D. C. Mass.
[Probable jurisdiction noted, ante, p. 925.] Motion of appel-
lees Planned Parenthood League of Massachusetts et al. for
additional time for oral argument denied. Alternative motion
for divided argument granted. Motion of appellees Baird et
al. to strike appearance of counsel for Planned Parenthood
League of Massachusetts et al. denied.
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No. 76-1234. Harrrs, SECRETARY OF HousiNg AND URBAN
DEVELOPMENT, ET AL. v. Ross ET AL. C. A. 4th Cir.; and

No. 76-1261. HARrr1s, SECRETARY OF HousING AND URBAN
DEVELOPMENT, ET AL. v. ABRAMS ET AL. C. A. 9th Cir. [Cer-
tiorari granted, 431 U, S. 928.] Motion of the Solicitor Gen-
eral, with consent of respondents, for reference to the United
States District Court for the District of Maryland [in No.
76-1234], and for reference to the United States District
Court for the Central District of California [in No. 76-1261],
to consider settlement granted.

No. 7890. BurcH ET AL. v. Louisiana. Sup. Ct. La.
[Certiorari granted, ante, p. 925.] Motion of petitioners to
dispense with printing appendix granted.

No. 78-432. UNITED STEELWORKERS OF AMERICA, AFL-
CIO-CLC v. WEBER ET AL.;

No. 78-435. Kaiser Aruminum & CuHEMICAL Corp. v.
WEBER ET AL.; and

No. 78-436. UNITED STATES ET AL. v. WEBER ET AL. C. A.
5th Cir. Motion of Government Contract Employers Assn.
for leave to file a brief as amicus curiae granted. MR. JUSTICE

STEVENS took no part in the consideration or decision of this
motion.

Certiorar: Granted
No. 78-5283. JacksoN v. VIRGINIA ET AL. C. A. 4th Cir.

Motion of petitioner for leave to proceed in forma pauperis
and certiorari granted. Reported below: 580 F. 2d 1048.

No. 78-5374. SmirH v. MARYLAND. Ct. App. Md. Mo-
tion of petitioner for leave to proceed in forma pauperis and

certiorari granted. Reported below: 283 Md. 156, 389 A. 2d
858.

Certiorari denied. (See also No. 78-5408, supra.)

No. 77-6979. Pierce v. Jaco, CORRECTIONAL SUPERIN-
TENDENT. C. A. 6th Cir. Certiorari denied.




1002 OCTOBER TERM, 1978

December 4, 1978 439 U.8.

No. 78-166. PrLAQUEMINES PaArisH ScHooL BoArp w.
Broussarp ET AL. C. A. 5th Cir. Certiorari denied. Re-
ported below: 572 F. 2d 1113.

No. 78-271. Dinko v. UNITED STATES; and
No. 78-469. Dinko v. Unrrep States. C. A, 2d Cir.
Certiorari denied. Reported below: 573 F. 2d 1297.

No. 78-296. Sarvucct v. REvEre RAacinGg Assw., INc., ET
AL, C. A, 1st Cir. Certiorari denied. Reported below: 577
F2dE721"

No. 78-340. HAMILTON ET AL. ¥. UNITED STATES;

No. 78-396. F1TZGERALD v. UNITED STATES;

No. 78-398. Kovace v. UNITED STATES; and

No. 78-5313. Leanu v. Unitep States. C. A. 7th Cir.
Certiorari denied. Reported below: 579 F. 2d 1014,

No. 78-353. Luict GorpsTEIN, Inc. v. UNITED STATES.
Ct. Cl.  Certiorari denied.

No. 78-369. SHANNON ET AL. ¥. DEPARTMENT oF HOUSING
AND UrBAN DEVELOPMENT ET AL. C. A. 3d Cir. Certiorari
denied. Reported below: 577 F. 2d 854.

No. 78 408. DUCHARME ET VIR v». MERRILL-NATIONAL
LaBoRATORIES ET AL. (. A. 5th Cir. Certiorari denied. Re-
ported below: 574 F. 2d 1307.

No. 78-433. GorpoN Transports, INc., ET AL. v. HiGH-
waY & City FrereHT DRivers, DockMeEN & HEerpers, LocaL
Union No. 600. C. A. 8h Cir. Certiorari denied. Re-
ported below: 576 F. 2d 1285.

No. 78-441. Avrviep INTERNATIONAL ProbpUCTS, L1D. 0.
TexTroN INpUsTRIES, INCc. C. A. 1st Cir. Certiorari denied.
Reported below: 577 F. 2d 722.

No. 78-442. OTM Corpe. v. Unrtep StaTes. C. A. 5th
Cir. Certiorari denied. Reported below: 572 F. 2d 1046.
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No. 78445, ANDERSON, DIRECTOR, DEPARTMENT OF REGIS-
TRATION AND EpucATioN oF InLiNois v. Barasa BT aL. C. A.
7th Cir. Certiorari denied. Reported below: 582 F. 2d 1283.

No. 78 448. WRriGHT ET AL. v. UNITED STATES. C. A. 4th
Cir. Certiorar: denied. Reported below: 577 F. 2d 739.

No. 78-461. NortoN v. UniTep StaTES. C. A. 4th Cir.
Certiorari denied. Reported below: 581 F. 2d 390.

No. 78-487. MAarRQUES-URIA v. IMMIGRATION AND NATU-
RALIZATION SErRvICE. C. A. 9th Cir. Certiorari denied. Re-
ported below: 577 F. 2d 751.

No. 78-570. PremIER Corp. v. SHEVIN, SHAPO & SHEVIN,
P. A. C. A. 5th Cir. Certiorari denied. Reported below:
578 F. 2d 566.

No. 78-583. HerrMANN v. Moore ET AL, C. A. 2d Cir.
Certiorari denied. Reported below: 576 F. 2d 453.

No. 78-584. RoBinsoN v. Mississippi.  Sup. Ct. Miss.
Certiorari denied. Reported below: 359 So. 2d 1355.

No. 78-596. Russ ET AL v. Ratnirr. C. A. 8th Cir.
Certiorari denied. Reported below: 578 F. 2d 221.

No. 78-598. LouisviLLE & NASHVILLE RATLROAD CO. ET AL.
v. Hasty. Sup. Ct. Miss. Certiorari denied. Reported be-
low: 360 So. 2d 925.

No. 78-613. RUTLEDGE ET AL. v. LoNG, PERSONNEL DIREC-
TOR, DEPARTMENT OF ADMINISTRATION OF KANsAs, T AL.  Ct.
App. Kan. Certiorari denied. Reported below: 2 Kan. App.
2d xxii, 580 P. 2d 437.

No. 78-616. MarkuUS v. Ross, INDUSTRIAL COMMISSIONER
oF NEw York. Ct. App. N.Y. Certiorari denied.

No. 78-620. ATKINSON, ADMINISTRATOR v. BASS ET AL.

C. A. 4th Cir. Certiorari denied. Reported below: 579 F. 2d
865.
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No. 78-628. Hurrer ». Lake View Trust & SaviNGs
Bank ET AL. App. Ct. 111, 1st Dist. Certiorari denied. Re-
ported below: 54 I11. App. 3d 653, 370 N. E. 2d 47.

No. 78-631. BusuH v. WEBSTER, MAYOR OF GU-WIN, ET AL.
C. A. 5th Cir. Certiorari denied. Reported below: 568 F. 2d
1365.

No. 78-635. Acousti ENGINEERING COMPANY OF FLORIDA
v. SEA ET AL. Dist. Ct. App. Fla., 1st Dist. Certiorari de-
nied. Reported below: 352 So. 2d 1250.

No. 78-636. Faenan v. GrReaT CENTRAL INsurance Co.
C. A. 7th Cir. Certiorari denied. Reported below: 577 F. 2d
418.

No. 78 643. RoCKWELL INTERNATIONAL CORP. v. KIRx.
C. A. 9th Cir. Certiorari denied. Reported below: 578 F. 2d
814.

No. 78-644. Lee KLINGER VOLKSWAGEN, INcC. v. CHRYSLER
Corp. ET AL. C. A. 7th Cir. Certiorari denied. Reported
below: 583 F. 2d 910.

No. 78-648. Ciry oF SAN ANTONIO v. SAN PEDRO NORTH,
Ltp., T AL. Ct. Civ. App. Tex., 4th Sup. Jud. Dist. Certio-
rari denied. Reported below: 562 S. W. 2d 260.

No. 78-715. Fi1rzGERALD v. STAATS, COMPTROLLER GEN-
ERAL, ET AL. C. A. D. C. Cir. Certiorari denied. Reported
below: 188 U. S. App. D. C. 193, 578 F. 2d 435.

No. 78-5166. RuporpH v». Kentucky. Sup. Ct. Ky.
Certiorari denied. Reported below: 564 S. W. 2d 1.

No. 78-5212. WricHT v. EsTELLE, CORRECTIONS DIRECTOR.
C. A. 5th Cir. Certiorari denied. Reported below: 572 F. 2d
1071.

No. 78-5242. DrennNoN v. Okvamoma. Ct. Crim. App.
Okla. Certiorari denied. Reported below: 581 P. 2d 901.
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No. 78-5273. ConwNoOR ET UX. ». Iuuinvors. App. Ct. IIL,
Ist Dist. Certiorari denied. Reported below: 57 Ill. App.
3d 607, 373 N. E. 2d 684.

No. 78-5275. Goreckr v. ILLiNnois.  App. Ct. Ill., 4th Dist.
Certiorari denied. Reported below: 54 Ill. App. 3d 267, 369
N. E. 2d 380.

No. 78-5341. Von Reep v. UnrteEDp STATES. C. A, 3d Cir.
Certiorari denied. Reported below: 582 F. 2d 1278,

No. 78-5355. BrownN v. Unitep StatEs. C. A. 5th Cir.
Certiorari denied. Reported below: 573 F. 2d 84.

No. 78-5360. PaArkEer v. UNiTED STATES. C. A. D. C. Cir.
Certiorari denied. Reported below: 188 U. S. App. D. C.
201, 578 F. 2d 443.

No. 78-5375. GALLAGHER v. FLoriDA. Dist. Ct. App. Fla,,

2d Dist. Certiorari denied. Reported below: 359 So. 2d
1224,

No. 78-5396. Ravo v. UniteEp STATES. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 580 F. 2d 1137.

No. 78-5401. Harey v. Unitep States. C. A. 8th Cir.
Certiorari denied. Reported below: 581 F. 2d 723.

No. 78-5409. Fierro-Soza v. UniTep StaTES. C. A. 9th
Cir. Certiorari denied. Reported below: 582 F. 2d 460.

No. 78-5418. AGUILERA ET AL. v. UNITED STATES;

No. 78-5452. AcGuIAR ET AL. v. UNITED STATES; and

No. 78-5453. MIirANDA ET AL. v. UN1TED STaTES. C. A.
5th Cir. Certiorari denied. Reported below: 579 F. 2d 641.

No. 78-5425. Torres ET AL. v. Ramos ET AL. C. A. 1st
Cir. Certiorari denied. Reported below: 578 F. 2d 11.

No. 78-5443. York v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 578 F. 2d 1036.




1006 OCTOBER TERM, 1978

December 4, 1978 439 U. 8.

No. 78-5445. Stone v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 579 F. 2d 642.

No. 78-5451. PRINCE ET AL. v. UNITED STATES; and

No. 78-5465. Foster v. UnitED STATES. C. A. D. C. Cir.
Certiorari denied. Reported below: 190 U. S. App. D. C. 16,
584 F. 2d 997.

No. 78-5475. MagrriNna v. UNITED STATES. C. A. 9th Cir.
Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-5513. Homan v. Unitep States. C. A. 10th Cir.
Certiorari denied.

No. 78-5558. HorrMmaN v. BrackBurN, WarpEN. C. A.
5th Cir. Certiorari denied.

No. 78-5561. Bamey v. MircHELL, WArDEN. C. A. 4th
Cir. Certiorari denied.

No. 78-5566. MonroE v. UN1TED STATES. Ct. App. D. C.
Certiorari denied. Reported below: 389 A. 2d 811.

No. 78-5567. MacuMBErR v. ArizoNA. Sup. Ct. Ariz.
Certiorari denied. Reported below: 119 Ariz. 516, 582 P. 2d -
162.

No. 78-5568. Reica v. Dow Bapiscue Co. er AL, C. A.
2d Cir. Certiorari denied. Reported below: 575 F. 2d 363.

No. 78-5642. Apams v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 581 F. 2d 193.

No. 78-5655. MARTIN v. Cooper, U. S. ParoLE CoMMIS-
SIONER, ET AL. C. A, 5th Cir. Certiorari denied.

No. 78-5676. WorcHESTER v. Crisp, WARDEN, ET AL. C. A.
10th Cir. Certiorari denied.
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No. 77-1464. HucH ET AL. v. UNITED STATES;

No. 77-1467. SourH PARK INDEPENDENT ScHOOL Dis-
TRICT v. UNITED STATES ; and

No. 78-222. Boarp oF EDUCATION FOR THE CITY OF VAL-
posTA, GEorGIiA v. UNiTED STATES. C. A. 5th Cir. Certiorari
denied. Reported below: Nos. 77-1464 and 77-1467, 566 F.
2d 1221; No. 78-222 576 F. 2d 37.

Mer. Justice REENQUIST, with whom MR. JusticE PowELL
joins, dissenting.

Efforts to describe the complex of factors that go into a
decision by this Court to deny certiorari in any given case date
back at least to the opinion of Mr. Justice Frankfurter in
Maryland v. Baltimore Radiwo Show, 338 U. S. 912 (1950),
and I shall make no attempt to embroider them here. Some
Members of the Court may feel that a case is wrongly de-
cided, but lacking in general importance; others may feel that
it is of general importance, but rightly decided; for either
reason, a vote to deny certiorari is logically dictated. In these
cases it seems to me demonstrable that the Court of Appeals
has not properly assessed the relationship between Swann v.
Charlotte-Mecklenburg Board of Education, 402 U. 8. 1
(1971), and Pasadena City Board of Education v. Spangler,
427 U. S. 424 (1976). Obviously we cannot review in this
Court every school desegregation case decided by a Court of
Appeals, and particularly where, as here, the Court of Ap-
peals merely remands the case to the District Court for
further proceedings, there is a very natural tendency to con-
clude that the decisions of the Court of Appeals are not
deserving of plenary review given the almost unmanageable
caseload of the Court. But the Court of Appeals from which
these cases come historically has had to decide more school
desegregation cases than any other Court of Appeals, and the
interminable pendency of school desegregation litigation re-
sulting from remand orders such as these is precisely what
was condemned in Pasadena, supra. I would therefore grant
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certiorari to review the orders of the Court of Appeals re-
manding these cases to their respective District Courts.

I

Nos. 77-1464 and 77-1467. South Park Independent School
Dastrict

The United States brought this action in 1970, and in that
same year the District Court adopted a school desegregation
plan submitted by the distriet, “with certain modifications
designed to increase the overall percentage of integration at
particular schools.” App. to Pet. for Cert. in No. 77-1467,
pp. C—1—C-2 (hereinafter cited as Pet.). Since no party
sought to appeal, the District Court’s order became final.
Almost six years later, the United States filed a motion
for “supplemental relief,” seeking an order requiring the
distriet to “develop, adopt and implement a comprehensive
school desegregation plan.” The Government’s motion, it
should be noted, was filed after this Court’s decision in
Pasadena, supra. The motion was supported largely by the
Government’s assertion that during the 1975-1976 school term,
75.1% of all black students in the system attended schools
that were 92% or more black, while 77.5% of all white
students attended schools that were 8 % or more white. The
School District filed a reply, a group of parents succcessfully
sought to intervene, and two separate hearings on the Govern-
ment’s motion were held in the District Court. The School
District called witnesses in support of its petition; the Gov-
ernment called none.

The court concluded from the evidence before it that the
1970 desegregation order had dissolved all vestiges of a dual
system. Noting that in each academic year since entry of the
1970 order total student enrollment in the district had consist-
ently declined, while the percentage of black students enrolled
in the district had steadily increased, the Distriet Court found
that “[t]he desegregative results differing from those antici-
pated in 1970 have been the result of shifting residential
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patterns, attendance of some district students at private
schools, and other factors beyond the control of defendant
[school district] . . . .” Pet. B-5. The court also found that
the School District had complied with the 1970 order in all
respects and had taken no action having a natural and fore-
seeable segregative effect on schools in the district. Student
class assignments in the distriet had been made without regard
to race or color, and no state agency had attempted to alter
the residential or demographic patterns affecting the compre-
hensive neighborhood attendance plan set forth in the 1970
order. Concluding that no further action on its part was
constitutionally required, the Distriet Court denied the motion
for supplemental relief.

The Court of Appeals believed that this case was governed
by a single passage from Swann v. Charlotte-Mecklenburg
Board of Education, 402 U. 8., at 26, removed from its con-
text, describing the duty of district courts to scrutinize initial
desegregation plans proposed by school boards for systems
with a history of segregation where such plans contemplate
the continuance of some schools that ‘“are all or predomi-
nantly of one race.”? 1 think that the Court of Appeals
erred in applying this particular passage from Swann to a

1 The District Court also based its denial of the motion for supplemental
relief on the Government’s failure to comply with 20 U. S. C. § 1758, which
in essence requires that local school authorities be given notice and a
reasonable opportunity to develop a voluntary remedial plan before any
existing court-approved desegregation plan may be modified.

2“‘Where the school authority’s proposed plan for conversion from a
dual to a unitary system contemplates the continued existence of some
schools that are all or predominantly of one race, they have the burden of
showing that such school assignments are genuinely nondiscriminatory.
The court should scrutinize such schools, and the burden upon the school
authorities will be to satisfy the court that their racial composition is not
the result of present or past discriminatory action on their part.”” United
States v. South Park Independent School Dist., 566 F. 2d 1221, 1225 (CA5

%}978), quoting Swann v. Charlotte-Mecklenburg Board of Education, 402
. 8., at 26.
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school desegregation plan which had been accepted by all
parties at the time of its inception, and had been in effect for
six years before the Government decided to seek supplemental
relief.* In Swann itself this Court acknowledged the reality
that minority groups are often found concentrated in par-
ticular parts of metropolitan areas. Recognizing that demo-
graphic patterns can be affected by natural human migration
as well as by official diserimination, the Swann court observed:

“Neither school authorities nor district courts are consti-
tutionally required to make year-by-year adjustments of
the racial composition of student bodies once the affirma-
tive duty to desegregate has been accomplished and racial
diserimination through official action is eliminated from
the system. . . . [I]n the absence of a showing that
either the school authorities or some other agency of the
State has deliberately attempted to fix or alter demo-
graphic patterns to affect the racial composition of the
schools, further intervention by a district court should
not be necessary.” Id., at 31-32.

This language was brought into sharper focus in Pasadena
City Board of Education v. Spangler, 427 U. S. 424 (1976).
Petitioner in Pasadena sought in 1974 to be relieved of a
provision of a 1970 desegregation order requiring that there be
no majority of any minority at any Pasadena school. Al-
though the 1970 order had established a racially neutral sys-
tem of student assignment in Pasadena, a “normal pattern of
human migration” over the following four years had caused
some Pasadena schools to “sli[p] out of compliance” with the
no-majority-of-any-minority requirement. The District Court

3 Indeed, the District Court noted that “[t]he Department of Health,
Education and Welfare, an agency of [the Government] charged with such
responsibility, has approved student integration procedures in defendant
district in each academic school year from entry of the Court’s order to
the present, and prospectively, for academic school year 1977-78.” Pet.
B-5.
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denied relief, apparently believing it had authority to impose
the requirement upon Pasadena schools regardless of what had
caused the post-1971 change in their racial composition. We
held that the District Court lacked such authority:

“[T]he District Court was not entitled to require [Pasa-
dena] to rearrange its attendance zones each year so as to
ensure that the racial mix desired by the court was main-
tained in perpetuity. For having once implemented a
racially neutral attendance pattern in order to remedy the
perceived constitutional violations on the part of the
defendants, the District Court had fully performed its
function of providing the appropriate remedy for previous
racially disecriminatory attendance patterns.” Id., at 436—
437.

The thrust of Swann and Pasadena, when taken together,
is that a distriet court must heed the Swann mandate to
closely scrutinize predominantly one-race schools when ap-
proving an nitial desegregation plan in a school district with
a history of de jure segregation, but that the District Court
has no obligation, indeed, has no authority, to monitor the
plan indefinitely to make sure that the initial Swann require-
ments are maintained year after year in spite of demographic
changes which are in no way attributable to the school board.
A unanimous Court in Swann made clear that the Constitu-
tion requires the dismantling of dual school systems, but. does
not mandate racial balance in schools. This principle was
reaffirmed in Milliken v. Bradley, 418 U. S. 717, 740-741
(1974).

Here the Court of Appeals acknowledged that the District
Court had found “no basis for relief since the 1970 plan
had desegregated the school district thereby dissolving all
vestiges of a dual school system.” United States v. South
Park Independent School Dist., 566 F. 2d 1221, 1224 (CA5
1978). After expressly observing that it did not view the case
as “a situation where a district court has refused to rule,” the
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Court of Appeals nonetheless found the District Court’s hold-
ing that the Sehool District was unitary “not detailed enough
to show us whether or not the school system meets [the]
Swann requirement.” Id., at 1225. Accordingly, the case
was remanded to the Distriet Court for “supplemental find-
ings of faet.”

I believe the Court of Appeals was wrong in its analysis of
Fourteenth Amendment law when it implied that Swann
rather than Pasadena would apply to a situation in which
there had been in effect for six years a school desegregation
plan fully accepted by all of the parties, including the United
States. But more importantly, this case has an unsettling
precedential potential for similar cases throughout the federal-
court system. The Court of Appeals’ opinion gives no clue
to the District Court as to where it went wrong or how it can
correct whatever mistake the Court of Appeals believes that it
made. So far as I can tell from the remand order of the Court
of Appeals, the District Court appears condemned to a fate
akin to that of Sisyphus, the mythical King of Corinth who
was sentenced by Zeus to an eternity in Hades trying “to roll
a rock uphill which forever rolled back upon him.”* Such a
result, in my view, represents a departure “from the accepted
and usual course of judicial proceedings” sufficient to warrant
a grant of certiorari pursuant to our Rule 19 (1)(b).

11

No. 78-222. Board of Education for the City of Valdosta v.
Unaited States

In Board of Education for the City of Valdosta v. United
States, 576 F. 2d 37 (CA5 1978), another panel of the Fifth
Circuit relied upon the decision in South Park as “the law of
school desegregation as currently understood in this Circuit.”
576 F. 2d, at 38 (emphasis added). There the United States

* E. Hamilton, Mythology 439-440 (1945).
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moved in 1976 for supplemental relief to “correct” the racial
imbalance that had developed in certain Valdosta elemen-
tary schools since entry of the District Court’s desegrega-
tion plan in 1971. After an evidentiary hearing, the District
Court found that the school board had followed the 1971
desegregation order to the letter and that any racial im-
balance in Valdosta schools “exists . . . not because of any
action or inaction on the part of the Defendant Board of
Edueation, but . . . simply because of a change in housing
patterns which has occurred since the date of the Court’s
original order . . ..” App. to Pet. for Cert. in No. 78-222,
p. 5e. Having found the Valdosta school system unitary, the
Distriet Court denied the Government’s motion for supple-
mental relief.

On appeal the Court of Appeals rejected the contention that
the District Court’s holding was compelled by Pasadena City
Board of Education v. Spangler. Relying on South Park for
the propositon that “the continued existence of a significant
number of virtually one-race schools is constitutionally sus-
pect,” the court held that the “high incidence of racially
identifiable schools belies the school board’s contention that
Valdosta has achieved a unitary school system. 576 F. 2d, at
38. Accordingly, the case was “remanded to the district court
for the development of a plan . . . designed to alleviate the
incidence of virtually one-race elementary schools.” Ibid.

The Court of Appeals, having based its decision solely on
statistics indicating that there were five racially identifiable
elementary schools in Valdosta in 1976, undoubtedly acknowl-
edged but can hardly be said to have heeded this Court’s
observation in Swann, 402 U. S., at 26, that “the existence
of some small number of one-race . . . schools within a
district is not in and of itself the mark of a system that still
practices segregation by law.” Before a district court can
move under the Constitution to “correct” racially imbalanced
schools, it must be shown that the imbalance was in some
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manner “caused by segregative actions chargeable to [school
authorities].” Pasadena City Board of Education v. Spangler,
427 U. S., at 435. There is no indication in the Court of Ap-
peals’ opinion that the Government carried its burden of
proving that the racial mix of Valdosta’s elementary schools
was the product of official diserimination, either present or past.
Absent such a showing in the record, the District Court’s find-
ing that Valdosta had achieved a unitary school system cannot
be held to be clearly erroneous. See Dayton Board of Educa-
tion v. Brinkman, 433 U. S. 406, 417418 (1977). Accordingly,
I dissent from the Court’s denial of certiorari in this case.

No. 77-1581. BrowN TransporT Corp. v. ATcon, Inc.
Ct. App. Ga. Certiorari denied. Reported below: 144 Ga.
App. 301, 241 S. E. 2d 15,

MRr. Justice WHiTE, with whom MRg. JusticE BLACKMUN
joins, dissenting.
Respectfully, I dissent from the denial of certiorari.

I

Section 223 of the Motor Carrier Act, 49 Stat. 565, 49
U. S. C. § 323, prohibits a common carrier by motor vehicle
from delivering freight transported in interstate commerce
until all tariff rates and charges have been paid, except as
permitted by rules and regulations of the Interstate Commerce
Commission. The Interstate Commerce Commission, pursu-
ant to 49 U. S. C. § 323, has adopted regulations that allow
delivery without prior collection of freight charges but limit
the credit that may be extended: Freight bills must be pre-
sented to the shipper and collected within seven days. 49
CFR § 1322 (1977). A “shipper” is defined as the person who
undertakes to pay the tariff charges. Ibid. The regulations
are silent about what happens if the carrier fails to comply
with the time limits established by them. The question raised
by this case is whether failure by the carrier to comply with
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the time limits preseribed by 49 CFR § 1322 (1977) estops the
carrier from collecting the freight charges from the shipper.

The Georgia Court of Appeals in this case held that it did,
thereby joining the Seventh Circuit, which had reached a
similar result in Consolidated Freightways Corp. of Delaware
v. Admiral Corp., 442 F. 2d 56 (1971).

Judge Swygert dissented in the Consolidated Freightways
Corp. case, reasoning that “[nJothing in the Motor Carrier Act
provides that a carrier’s failure to comply with section 323 or
the Interstate Commerce Commission’s eredit regulation should
result in the carrier’s forfeiting its right to collect freight
charges.” Id., at 65. At least two jurisdictions share this
view. AAA Trucking Corp. v. Spherex, Inc., 110 N. H. 472,
272 A. 2d 594 (1970); East Texas Motor Freight Lines v.
Franklin County Distilling Co., 184 S. W. 2d 505 (Tex. Civ.
App. 1944).

This conflict among jurisdictions over an issue which
“imperatively demand[s] a single uniform rule,” Cooley v.
Board of Wardens, 12 How. 299, 319 (1852), commands the
Court’s immediate attention. There is further justification
for review in Pittsburgh, C., C. & St. L. R. Co. v. Fink, 250
U. S. 577 (1919). There the Court held that a shipper
remains liable for the full legal tariff even though the carrier
mistakenly billed him for less, rejecting an argument that
estoppel prevented collection on the ground that “[e]stoppel
could not become the means of successfully avoiding the
requirement of the act as to equal rates, in violation of the
provisions of the statute.” Id., at 583. The Fink case,
although concerning Interstate Commerce Act provisions reg-
ulating railroads and not motor carriers, is directly analogous
to this case, suggesting that the decision below may be at
variance with our prior case law.

Because of the substantiality of the federal issue raised, I
would grant certiorari and set this case for argument.
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11

Although T dissent from denial of certiorari, it must be
acknowledged that this case is no more deserving of plenary
consideration than many other cases in which certiorari has
been denied so far this Term.

A

During the week of September 25, the Court met in Con-
ference to deal with the petitions for certiorari, jurisdictional
statements in appeals, petitions for rehearing, and miscella-
neous motions that had accumulated and had been studied
during the summer.* There was a total of 992 items on the
Conference List, of which 865 were petitions for writs of cer-
tiorari and 59 were appeals. As the Order Lists for this Term
prior to today indicate, of these the Court has so far granted
24 petitions for certiorari, 23 paid and 1 unpaid, and has set
for plenary consideration 6 appeals. In addition, summary
action on the merits was taken on 15 petitions for certiorari,
8 paid and 7 unpaid, and on 30 statements of jurisdiction.
Seven hundred and ninety-four petitions for certiorari were
denied, 365 paid and 429 unpaid. Twenty-one appeals were
dismissed and denied. There were thus 396 paid petitions
for certiorari acted on and 437 unpaid, for a total of 833.
Fifty-seven of the 59 appeals were also disposed of. For one
reason or other, the remaining 32 petitions and 2 appeals
have been held over for later action.

The 23 paid petitions granted amount to 5.81% of the 396
paid petitions acted upon. Summary action was taken on an
additional 2.02%, making a total of 7.83% of the paid peti-

*The analysis following in the text pertains only to this Term’s first
Conference List. I have little doubt, however, that study of our disposi-
tions of cases on subsequent Conference Lists would yield similar results.
New filings accumulate at the rate of about 80 per week. As of the
close of business on November 29, 869 paid petitions and statements of
jurisdiction had been filed co far this Term, together with 808 unpaid
petitions and statements of jurisdiction.
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tions that were either granted or disposed of on the merits.
The single unpaid petition granted amounted to 0.23% of the
unpaid petitions acted on. Summary action was taken on an
additional 1.60% of unpaid petitions, making a total of 1.83%
of the unpaid petitions which were granted or on which sum-
mary action was taken.

B

Our Rule 19 provides that one of the principal factors in
determining whether certiorari should be granted is whether
the decision below conflicts with another decision: Is the
federal law, statutory or constitutional, being interpreted
and enforced differently in different sections of the country?
This has been an important criterion for the exercise of the
Court’s powers since most of the Court’s jurisdiction was made
discretionary in 1925,

When one examines the petitions for certiorari on the
September 25 Conference List that have so far been denied, it
is not difficult to find a good many cases in which the Court
refused to review lower court decisions that conflicted with
decisions of other federal or state appellate courts. The
following are examples of such cases.

Mansfield v. Estelle, No. 77-6709, order reported below
(opinion unpublished), 568 F. 2d 1366 (CA5 1978): “farce or
mockery” standard for judging the effectiveness of retained
counsel; a more stringent standard for appointed counsel.
Cf. United States v. DeCoster, 159 U. S. App. D. C. 326, 487
F. 2d 1197 (1973) (diligent, conscientious, and reasonably
competent assistance) ; Moore v. United States, 432 F. 2d 730,
736 (CA3 1970) (“the exercise of the customary skill and
knowledge which normally prevails at the time and place”);
United States ex rel. Williams v. Twomey, 510 F. 2d 634,
641 (CA7 1975) (“‘assistance which meets a minimum stand-
ard of professional representation’); United States v. Easter,
539 F. 2d 663, 666 (CA8 1976) (“reasonably competent”
assistance). Also cf. United States v. McCord, 166 U. S. App.
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D. C. 1, 509 F. 2d 334 (1974), cert. denied, 421 U. S. 930
(1975); Goodwin v. Cardwell, 432 F. 2d 521 (CA6 1970);
United States ex rel. Williams v. Twomey, supra, at 640;
Blanchard v. Brewer, 429 F. 2d 89 (CAS 1970), cert. denied,
401 U. S. 1002 (1971); Ellis v. Oklahoma, 430 F. 2d 1352
(CA10 1970), cert. denied, 401 U. S. 1010 (1971), all rejecting
the distinction between paid and appointed counsel.

United States v. Kelley, No. 77-1729, opinion below, 568
F. 2d 259 (CA2 1978): timely administrative claim is not a
jurisdictional prerequisite to recovery in suits in which the
United States is substituted as defendant pursuant to the
Federal Drivers’ Act, 28 U. S. C. §§2679 (b)—(e). Contra,
Meeker v. United States, 435 F. 2d 1219 (CAS 1970).

Pennsylvania v. United States Tobacco Co., No. 77-1780,
opinion below, 478 Pa. 125, 386 A. 2d 471 (1978) : broad inter-
pretation of “solicitation” in 15 U. S. C. § 381 (a), which
prohibits a State from taxing the income of persons whose
only contact with the State is solicitation of orders. Contra,
Clairol, Inc. v. Kingsley, 109 N. J. Super. 22, 262 A. 2d 213.
aff’d, 57 N. J. 199, 270 A. 2d 702 (1970), dismissed for want of
a substantial federal question, 402 U. S. 902 (1971).

Lacey v. United States, No. 77-1751, order reported below
(opinion unpublished), 578 F. 2d 1371 (CA2 1978): not im-
permissibly coercive per se to give a second Allen (Allen v.
United States, 164 U. S. 492 (1896)) charge to a jury that has
twice reported inability to reach a verdict and has not re-
quested repetition of the charge. Accord, United States v.
Robinson, 560 F. 2d 507 (CA2 1977) (en banec). Contra,
United States v. Seawell, 550 F. 2d 1159 (CA9 1977).

Guiffre v. United States, No. 77-1778, opinion below 576 F.
2d 126 (CA7 1978): coverage of federal bank robbery statute,
18 U. S. C. § 2113 (b), is not limited to conduct that would fall
within the common-law definition of larceny. Accord, United
States v. Fistell, 460 F. 2d 157 (CA2 1972); Thaggard v.
United States, 354 F. 2d 735 (CA5 1965), cert. denied, 383
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U. S. 958 (1966). Contra, LeMasters v. United States, 378 F.
2d 262 (CA9 1967); United States v. Rogers, 289 F. 2d 433
(CA4 1961) (dictum).

Holcomb v. United States, No. 77-6857, order reported
below, 578 F. 2d 1381 (CA6 1978): a person accused of vio-
lating 18 U. S. C. § 922 (a) (6) by falsely denying that he has
ever been convicted of a crime is not entitled to litigate the
constitutionality of that convietion. Accord, United States v.
Edwards, 568 F. 2d 68 (CA8 1977); United States v. Allen,
556 F. 2d 720 (CA4 1977); United States v. Graves, 554 F. 2d
65 (CA3 1977) (en banc) ; United States v. Ransom, 545 F. 2d
481 (CAb), cert. denied, 434 U. S. 908 (1977). Contra, United
States v. Pricepaul, 540 F. 2d 417 (CA9 1976).

Burke v. New Jersey Education Assn., No. 78-177, opinion
below, 579 F. 2d 764 (CA3 1978): litigation of federal consti-
tutional issues in a 42 U. S. C. § 1983 action is not precluded
by a prior state adjudication of the same cause of action in
which the federal issues could have been but were not raised.
Other Circuits have taken different approaches to this issue.
Cf. Kurek v. Pleasure Driveway and Park District of Peoria,
557 F. 2d 580 (CA7 1977); Graves v. Olgiatr, 550 F. 2d 1327
(CA2 1977); Scoggin v. Schrunk, 522 F. 436 (CA9 1975);
Spence v. Latting, 512 F. 2d 93 (CA10), cert. denied, 423 U. S.
896 (1975); Lovely v. Laliberte, 498 F. 2d 1261 (CA1 1974).

Johnson v. Georgia, No. 77-6607, opinion below, 240 Ga.
526, 242 S. E. 2d 53 (1978) : Double Jeopardy Clause does not
bar a State from revoking an individual’s probation for an
offense of which he was previously acquitted. Contra, People
v. Grayson, 58 111. 2d 260, 319 N. E. 2d 43 (1974).

McKethan v. United States, No. 77-1545, and Garner v.
United States, No. 77-1557, opinion below, 574 F. 2d 1141
(CA4 1978) : admission into evidence of grand jury testimony
of unavailable witness proper under Confrontation Clause and
Federal Rules of Evidence. But see United States v. Gon-

zalez, 559 F. 2d 1271 (CA5 1977); Unaited States v. Fiore, 443
F.2d 112 (CA2 1971).
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C

Also among the petitions for certiorari that were denied
were those appearing to conflict with a decision of this Court.
Under our Rules, this is a substantial reason for granting cer-
tiorari. Examples of such cases follow.

Sears, Roebuck & Co. v. Roberts, No. 78-26, opinion below,
573 F. 2d 976 (CA7 1978): assignor of exclusive license may
recover in action for fraud against assignee despite invalidity
of the patent. Arguably inconsistent with Lear, Inc. v.
Adkins, 395 U. S. 653 (1969).

First Nat. Bank of Memphis v. Smith, No. 7892, opinion
below sub mom. Torian Estate v. Smith, 564 S. W. 2d 521
(Ark. 1978): State need not give full faith and ecredit to
judgment of court of sister State with in personam jurisdic-
tion over property claimants but affecting personal property
with no connection to that State. Arguably inconsistent with
Baker v. Baker, Eccles & Co., 242 U. S. 394 (1917).

Arnold v. Hogan, No. 77-6621, order below unpublished,
D. C. Ct. App., No. 12347 (1978): neither the Due Process
Clause nor the Ex Post Facto Clause infringed by the abolition
of the corroboration requirement in a criminal trial for rape,
where the requirement was judge made but longstanding, and
is abolished in the course of the instant trial. Arguably
inconsistent with Weiler v. United States, 323 U. S. 606
(1945), and Calder v. Bull, 3 Dall. 386, 390 (1798).

Mellon Bank v. Southland Mobile Homes of S. C., Inc.,
No. 78-188, opinion below sub nom. Southland Mobile Homes
v. Associates Financial Services Co., 270 S. C. 527,244 S. E. 2d
212 (1978): venue in suits against national banks under the
National Bank Act, 12 U. 8. C. §94. Arguably inconsistent
with Michigan Nat. Bank v. Robertson, 372 U. S. 591 (1963).

Smith v. Collin, No. 77-1736, opinion below, 578 F. 2d 1197
(CA7 1978): local ordinance prohibiting the dissemination of
materials that would promote hatred toward persons on the




ORDERS 1021
1014 WaHITE, J., dissenting

basis of their heritage held unconstitutional. Arguably incon-
sistent with Beauharnais v. Illinois, 343 U. S. 250 (1952).

D

Rule 19 also indicates that likely candidates for certiorari
are those cases in which a state or federal court has decided
an important question of federal law not heretofore deter-
mined by this Court. Some of the cases from our initial
Conference List which involved issues of this kind and which
the Court declined to review are the following.

Lowe v. United States, No. 785044, and Dixon v. United
States, No. 78-5052, opinion below, 575 F. 2d 1193 (CA6
1978) : whether 19 U, S. C. § 482 subjects mail entering the
United States to customs inspection at a place other than the
point of entry into this country, an issue reserved in United
States v. Ramsey, 431 U. S. 606 (1977).

Beatty v. Lycoming County Children’s Services, No. 77—
1703, opinion below sub nom. In re William L., 477 Pa. 322,
383 A. 2d 1228 (1978): rejecting equal protection and due
process challenges to a Pennsylvania statute permitting termi-
nation of parental rights (so that the child may be adopted)
on a showing of incapacity, without any evidence of abuse or
misconduct.

Warden of West Virginia Penitentiary v. Jones, No. 77-1734,
opinion below, — W. Va. —, 241 S. E. 2d 914 (1978):
Mullaney v. Wilbur, 421 U. S. 684 (1975) is to be applied
retroactively to collateral proceedings, an issue not expressly
decided in Hankerson v. North Carolina, 432 U. 8. 233 (1977).

Eastern Scientific Co. v. Wild Heerbrugg Instruments, Inc.,
No. 77-1769, opinion below, 572 F. 2d 883 (CA1 1978): under
Continental T. V., Inc. v. GTE Sylvania Inc., 433 U. S. 36
(1977), territorial restrictions enforced by resale price main-
tenance are not per se illegal.

Indiana v. Martin, No. 77-1822, order reported below, 577
F. 2d 749 (CA7 1978): the prosecution bears the burden of




1022 OCTOBER TERM, 1978
WHITE, J., dissenting 439 U. 8.

showing reliability of in-court identification subsequent to
impermissibly suggestive lineup identification.

Frazier v. Weatherholtz, No. 77-6460, opinion below, 572 F.
2d 994 (CA4 1978): burden of proving self-defense may be
placed on the accused in a eriminal prosecution.

International Business Machines Corp. v. FCC, No. 77-1540,
opinion below sub nom. American Tel. & Tel. Co. v. FCC, 572
F. 2d 17 (CA2 1978): whether the Commission possesses and
has consciously exercised discretion to consider whether to
refrain from rate regulation of resellers of telephone trans-
mission services.

Marshall v. Daniel Construction Co., No. 77-1697, opinion
below, 563 F. 2d 707 (CA5 1977): worker has no right under
Occupational Safety and Health Act to refuse to perform tasks
that he reasonably believes present an immediate risk of death
or serious injury, and employee who does so may be properly
discharged ; the Secretary of Labor’s regulation to the contrary
held invalid.

Kerr-McGee Chemical Corp. v. Andrus, No. 77-1785, order
reported below, 187 U. S. App. D. C. 426, 574 F. 2d 637 (1978):
regulations promulgated by the Secretary of the Interior may
be applied retroactively to deny mining leases that were
assertedly granted under formerly prevailing standards.

University of Texas Medical Branch at Galveston v. United
States, No. 77-1520, opinion below, 557 F. 2d 438 (CA5 1977):
the impact of Wyandotte Transportation Co. v. United States,
389 U. S. 191 (1967), implying a right of action under § 15 of
the Rivers and Harbors Appropriation Act of 1899, 30 Stat.
1152, 33 U. S. C. §409, upon the availability of a defense
under the Limitation of Shipowners’ Liability Act.

Early v. Palm Beach Newspapers, Inc., No. 77-1649, opinion
below, 334 So. 2d 60 (Fla. App. 1976), appeal and cert. dis-
missed, 354 So. 2d 351 (Fla. 1977): statements labeled as
opinions or editorials and containing no misstatements of fact
may not be the subject of a constitutionally valid libel action.
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T do not suggest that the Court should have granted cer-
tiorari in all of these cases or that it should review all cases
of this kind in the future. The reason is that we are perform-
ing at our full capacity, 7. e., we are now extending plenary
review to as many cases as we can adequately consider, decide
and explain by full opinion.

In 1937, in a letter to Senator Wheeler, Mr. Chief Justice
Hughes stated that the Court was fully abreast of its work
and was granting plenary consideration to all cases that de-

served decision by an institution such as the Supreme Court.
The Chief Justice said:

“Granting certiorari is not a matter of favor but of
sound judicial discretion. It is not the importance of
the parties or the amount of money involved that is in
any sense controlling. The action of the Court is gov-
erned by its rules.

“I think that it is safe to say that about 60 percent
of the applications for certiorari are wholly without merit
and ought never to have been made. There are probably
about 20 percent or so in addition which have a fair
degree of plausibility but which fail to survive eritical
examination. The remainder, falling short, I believe, of
20 percent, show substantial grounds and are granted.
I think that it is the view of the members of the Court
that if any error is made in dealing with these applica-
tions it is on the side of liberality.”

In 1937, there were fewer than 1,000 new filings on the
Supreme Court docket. In 1962, there were about 2,800 and
today about 4,000. No longer is it possible to review 20% or
even 10% of the cases in which petitions are filed.

For the 24 years ending with the 1970 Term, in cases
granted plenary consideration, the Court issued an average
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of 101 full opinions plus 10 to 15 per curiam opinions. Since
1970, we have averaged 132 full opinions plus 15 per curiams—
these opinions deciding an average of 170 cases—and we
cannot hope substantially to exceed this average or to increase
the percentage of all cases docketed to which we give plenary
review. Indeed, if the certiorari docket resumes the remark-
able growth that it exhibited prior to 1972, which it may
well do when the output of the courts of appeals begins to
reflect the many new judgeships created by the Omnibus
Judgeship Act just passed by Congress, the percentage of
petitions filed that can be reviewed here will inevitably decline
ever further.

There is no doubt that those concerned with the coherence
of the federal law must carefully consider the various alterna-
tives available to assure that the appellate system has the
capacity to function in the manner contemplated by the Con-
stitution. As others have already noted, there is grave doubt
that this function is being adequately performed.

In 1972, a study group chaired by Paul Freund of the
Harvard Law School examined the problem. Its stark con-
clusion was:

“The statistics of the Court’s current workload, both in
absolute terms and in the mounting trend, are impressive
evidence that the conditions essential for the perform-
ance of the Court’s mission do not exist. For an ordinary
appellate court the burgeoning volume of cases would be
a staggering burden; for the Supreme Court the pressures
of the docket are incompatible with the appropriate ful-
fillment of its historic and essential functions.” Federal
Judicial Center, Report of the Study Group on the Case-
load of the Supreme Court 5 (1972), reprinted in 57
P ReDE578,1581-(1973 )i

Likewise, the Commission on Revision of the Federal Court
Appellate System, which was established by Congress, con-
cluded in 1975 that the present appellate arrangements leave
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unsettled too many conflicting decisions and important ques-
tions of federal law. The point has been reached at which
“the percentage of cases accorded review [has] dipped below
the minimum necessary for effective monitoring of the nation’s
courts on issues of federal statutory and corstitutional law.”
Commission on Revision of the Federal Court Appellate
System, Structure and Internal Procedures: Recommendations
for Change 29 (1975), reprinted in 67 F. R. D. 195, 217 (1976).

The Commission recommended the creation of a National
Court of Appeals, which would not be interposed between
the lower courts and this Court but whose mission in the main
would be to decide cases that this Court referred to it. Legis-
lation was proposed to implement the Commission’s recom-
mendations. Under the proposal, cases from lower courts
would first be filed here, as under the present system. This
Court would then not only seleet and dispose of its own argu-
ment docket, but would also refer additional cases to the new
court for its decision. The bill did not proceed beyond the
hearing stage.

MgR. CHIEF JUSTICE BURGER.

Reasonable men can, and do, have differing views on the
specific cases recited by Mr. Justice WHITE, but his analysis
of the broad workload problem confronting this Court is sound
and constitutes an important service. It is not a healthy
situation when cases deserving authoritative resolution must
remain unresolved because we are currently accepting more
cases for plenary review than we can cope with in the manner
they deserve.

It is now six years since a committee of distinguished practi-
tioners and scholars, all of them intimately familiar with the
work of the Court, concluded that the growth in the volume
and changing complexion of that work called for a remedy.
Federal Judicial Center, Report of the Study Group on the
Caseload of the Supreme Court (1972), 57 F. R. D. 573
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(1973).* That committee, chaired by Professor Paul A.
Freund,? after tracing the rise in the Court’s filings and opin-
ions, proposed the creation of a new national, intermediate
appellate court to afford review of cases which it was not pos-
sible for this Court to review. The Study Group on the Case-
load of the Supreme Court saw a twofold function for the
proposed court:

“(1) screening all petitions for certiorari and appeals
that would at present be filed in the Supreme Court,
referring the most review-worthy . . . to the Supreme
Court . . . , and denying the rest; and

“(2) retaining for decision on the merits cases of genuine
conflict between circuits (except those of special moment,
which would be certified to the Supreme Court).” Id,,
at 611,

Responding to urgings from the Judicial Branch and the
tremendous increase in the workload of the federal courts, the
Congress in 1972 established a commission representing all
three branches of Government to study the problems and
make recommendations.? The commission requested the

1Tn the first Term of Chief Justice Warren’s tenure (O. T., 1953), for
example, this Court announced 65 signed opinions; his final (1968) Term,
99; with an average of 96, 1953 to 1968 inclusive. The average, 1969
through 1977, was 125.

2 Other members of the committee were: Alexander M. Bickel, Peter D.
Ehrenhaft, Russell D. Niles, Bernard G. Segal, Robert L. Stern, and
Charles A. Wright.

3 The Chairman and Vice Chairman of the commission were Senator
Roman L. Hruska and Judge J. Edward Lumbard, respectively; Professor
A. Leo Levin was Executive Director. Members appointed from the Senate
and House, and by the President and Chief Justice, were Senators Quentin N.
Burdick, Hiram L. Fong, and John L. McClellan; Congressmen Jack
Brooks, Walter Flowers, Edward Hutchinson, and Charles E. Wiggins;
Emanuel Celler, Dean Roger C. Cramton, Francis R. Kirkham, Judge
Alfred T. Sulmonetti, Judge Roger Robb, Bernard G. Segal, and Professor
Herbert Wechsler.
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views of each Member of this Court. My response in part
stated:

“[T]f no significant changes are made in federal jurisdic-
tion, including that of the Supreme Court, the creation of
an intermediate appellate court in some form will be
imperative. The notion that nine Justices of the Supreme
Court can deal as effectively and correctly with four
times as many docketed cases as were dealt with only
four decades ago may seem flattering to the incumbent
Justices, but Congress must become aware of the enor-
mous change in the burdens on the Justices in that short
period of time. Indeed, it can be documented that as
far back as 40 years ago, 10 years after the Judiciary Act
of 1925, many of the Justices were even then apprehen-
sive about the capacity of the Supreme Court to perform
the functions performed in its first 150 years. The
changes brought on in the 20th century and the new
social, political and economic developments have surely
not diminished the importance of the questions presented
to the Supreme Court and have vastly increased the
volume of important questions which can have an impact
of great significance on the country.” Report of the
Commission on Revision of the Federal Court Appellate
System, Structure and Internal Procedures: Recom-
mendations for Change, reprinted in 67 F. R. D. 195, 398—
399 (1976).

In June 1975, the Commission on Revision of the Fed-
eral Court Appellate System issued its report, recommending

“the creation of a new national court of appeals, designed
to increase the capacity of the federal judicial system for
definitive adjudication of issues of national law, subject
always to Supreme Court review.” Id., at 208.

That Commission found four significant consequences result-
Ing from the inability of the federal judicial system to provide
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adequate capacity for the declaration of national law: (a) un-
resolved intercircuit conflict; (b) delay; (¢) a burden on the
Supreme Court to hear cases arising from intercircuit conflict
otherwise less worthy than many cases denied review; and
(d) resulting uncertainty in the law. Id., at 217-219.

The Commission proposed a National Court of Appeals
consisting of seven judges with reference jurisdiction and
transfer jurisdiction. TUnder the proposed reference jurisdic-
tion, the Supreme Court would be empowered to refer any
case within its appellate jurisdiction to the National Court of
Appeals either for a decision on the merits or, alternatively,
for a decision as to whether the National Court of Appeals
should review the case. Under the proposed transfer juris-
diction, any court of appeals could, in appropriate and specified
circumstances, transfer any case to the National Court of
Appeals for a nationally binding decision, subject to this
Court’s consideration. Id., at 238-247.

The recommendations of the Study Group on the Caseload
of the Supreme Court, commonly called the “Freund Commit-
tee,” have been available to the Congress and the Bar since
1972. The recommendations of the Commission on the Fed-
eral Court Appellate System have been available since 1975.

The dilemma now confronting this Court—and the country—
is not new. Under the Judiciary Aect of 1789, Congress
created only 13 federal district judgeships and six Justices
of the Supreme Court. It did not provide for an intermediate
appellate court staffed, as today, with United States circuit
judges. Supreme Court Justices were required to “ride cir-
cuit” and to sit with district judges to form circuit courts,
sometimes reviewing district court appeals, sometimes sitting
as trial judges. Later these circuit-riding judges, acting as
Supreme Court Justices, sat in review of the very cases in
which they had participated on Circuit.

Chief Justice John Jay and the Associate Justices urged
relief and circuit courts of appeal were authorized in the
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Judiciary Act of 1801; however, after the election of Thomas
Jefferson, that statute was repealed the following year. Sub-
sequently, Chief Justice Marshall unavailingly urged the
creation of an intermediate tier of courts of appeals. Thus,
nearly a century passed before such courts were finally created
in 1891; they exist today as the United States Courts of
Appeals for the 11 Circuits.*

In my response of May 29, 1975, to the Commission, 67
F. R. D., at 396, I strongly urged that if an intermediate
court was created it should not be a permanent tier of new
judges at the outset. Rather, T suggested that Congress
seriously consider the creation of a temporary court so that
for five years, more or less, an experimental program could be
carried out.® The experience could then serve as a valuable
guide to the Congress, without the burden of the irreversible
step of establishing a permanent intermediate court.® MR.
Justice WHITE, too, favored an additional appellate court,
“at least on a trial basis.” He said in his letter to the
Commission:

“T should also emphasize that the proposed new court
would not only permit the decision of a good many cases
that are not now being decided at all by this Court, but

* Under the recent Omnibus Judgeship Act of 1978, Pub. L. 95-486, 92
Stat. 1629 (Oect. 20, 1978), the total number of circuit judgeships was in-
creased from 97 to 132.

®The mode of selection of members of such an ad hoe court can be
worked out either along the lines recommended by the Freund Committee
or through some other neutral mechanism.

® There is, of course, precedent for this suggestion, for Congress has
created temporary courts in the past. E. g., Special Regional Rail Reor-
ganization Court, created by the Regional Rail Reorganization Act of
1973, §209 (b), 87 Stat. 999; Temporary Emergency Court of Appeals,
created by the Act of Dec. 22, 1971, § 211 (b), 85 Stat. 749; Emergency
Court of Appeals, created by the Emergency Price Control Act of 1942,
§ 204, 56 Stat. 31.
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would also (1) permit plenary consideration in selected
cases which are within our compulsory appellate juris-
diction but which are presently being summarily disposed
of here; (2) permit this Court to decline full considera-
tion of and refer to the new court a substantial number
of cases the issues in which are not unusually important
or complex but which are now reviewed here because of
existing conflicts among the circuits or among the federal
and state courts; (3) enable this Court, if it was so
minded, to reduce the total number of cases in which it
now hears oral arguments and writes full opinions, per-
haps to the yearly average of approximately 100 that
obtained for 15 years prior to the 1970 Term; and
(4) present the opportunity for this Court to review some
cases that it would not now otherwise hear because of
docket pressures.” Report of the Commission on Revi-
sion of the Federal Court Appellate System, 67 F. R. D,
at 402."

After nearly nine years’ delay, the 95th Congress recently
created 117 additional district and 35 additional circuit judge-
ships—all of them long desperately needed to meet rising
caseloads at both levels. This rise in caseload® is thought
by many observers to result from multiple sources: (a) the
enactment of more than 50 statutes by Congress since 1969

7 Letters to the Commission from Justices BrackmuN, PowsLi, and
REHNQUIST reflect general agreement with these views of MR. JUSTICE
WHITE on the need for some relief if this Court is to achieve and main-
tain the optimum level of quality in its work. 67 F. R. D., at 404, 406,
407, respectively. MR. JusTicE STEWART expressed the view that it is
“likely that the day would come when a new court would be needed.” Id.
at 400.

8 For the year ending June 30, 1970, district court filings were 125,423,
and for the year ending June 30, 1978, they were 166,539. Courts of
appeals filings rose from 11,662 during the same period in 1970 to 18918
for the year ending June 30, 1978.
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increasing the jurisdiction of federal courts; (b) the increasing
tendenecy to bypass available state and municipal remedies in
favor of assumed swifter remedies in federal courts; (c¢) the
increasing perceived need for courts to become “problem
solvers” on great social and economic problems rather than
the traditional resolvers of discrete, manageable disputes; ®
(d) the default, perceived or real, of executive and legislative
solutions; and (e) the increasing complexity of much of the
litigation arising from a modern society.*

We cannot assume any lessening in the expansion of federal
jurisdiction or in congressional response to new demands."
When the 152 newly created federal judgeships are filled and
operational, decisions of those judges will likely generate a
significant increase in cases subject to review on appeal or on
certiorari in this Court.

The additional judgeships may solve short-term problems,
but the long-term problems of the Supreme Court analyzed by
the Freund Committee and the Commission on Revision of
the Federal Court Appellate System remain as they were a
decade ago. If the improvement in the expeditious dispensa-
tion of justice intended by the Congress and the President

°See S. Rifkind, Are We Asking too Much of our Courts?, address
delivered at the National Conference on the Causes of Popular Dissatis-
faction with the Administration of Justice, 70 F. R. D. 96, 101-104 (1976).

0 Provocative and thoughtful analyses of these subjects are not wanting.
See, e. g., Hellman, The Business of the Supreme Court Under the Judi-
ciary Act of 1925: The Plenary Docket in the 1970’s, 91 Harv. L. Rev.
1711 (1978); S. Rifkind, supra, n. 9; Chayes, The Role of the Judge in
Public Law Litigation, 89 Harv. L. Rev. 1281 (1976).

"t These, obviously, are policy matters for the political branches; but it
1s equally true that the Judiciary has an obligation to help focus attention
on its needs as they are perceived by judges who must give effect to legis-
lation relating to the administration of justice. It is for Congress to
develop appropriate measures to accommodate the tension arising from
contending demands on judicial resources.
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when they authorized 152 new federal judges is to be realized,
these problems should be faced without waiting for a crisis.

MR. JusTiCE BRENNAN.

It seems appropriate, in light of footnote 7 of the memo-
randum of THE CHIEF JUSTICE, to note my statement to the
Commission, 67 F. R. D., at 400, that MR. JusticE BRENNAN
“remains completely unpersuaded, as he has repeatedly said,
that there is any need for a new national court.” See also
my article, The National Court of Appeals: Another Dissent.
40 U. Chi. L. Rev. 473 (1973).

No. 77-1794. New Jersey v. O’HeErrON ET UX. Super.
Ct. N. J. Motion of respondents for leave to proceed in
forma pauperis granted. Certiorari denied. Reported below:
153 N. J. Super. 570, 380 A. 2d 728.

No. 77-1831. DuncanTeLL v. TExas. Ct. Crim. App. Tex.
Certiorari denied. Reported below: 563 S. W. 2d 252.

Mkr. JusticE BRENNAN, with whom MR. JusTick MARSHALL
joins, dissenting.

Petitioner is a black political activist who was stopped by
Houston police for a traffic offense. Police pulled petitioner
from his car, handcuffed him, and searched his automobile.
Upon the dashboard police found a matchbox containing
marihuana. Petitioner was convicted of possession of mari-
huana and sentenced to seven years.

Petitioner challenges the search of the matehbox on Fourth
Amendment grounds. The Texas Court of Criminal Appeals
rejected this claim. 563 S. W. 2d 252 (1978) (en banc). The
court credited police testimony that petitioner had appeared
intoxicated at the time of the arrest, reasoned that the intoxi-
cation could have resulted from drug use, and concluded that
police thus had probable cause to search petitioner’s car for
drugs.

This jerry-built justification surely requires review by a
federal forum. Police smelled aleohol on petitioner’s breath

e o e L e e
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at the time of the arrest. They had no basis, therefore, for
supposing that petitioner’s alleged intoxication was the result
of drug rather than aleohol use. Hence, the police claim of
probable cause to inspect the contents of petitioner’s matehbox
is patently suspect.

Were 1t not for the Court’s decision in Stone v. Powell, 428
U. S. 465 (1976), I would not dissent. But for that decision
petitioner could have sought federal forum review in federal
habeas corpus. The limitation that Stone has placed upon
federal habeas jurisdiction to redress Fourth Amendment vio-
lations denies petitioner that remedy. Thus, this Court may
well be the only federal forum with jurisdiction to review
petitioner’s Fourth Amendment claim. Because the Court
declines to exercise jurisdiction, the denial of petitioner’s
Fourth Amendment rights may well stand forever uncorrected.

I would grant certiorari in this case so that the constitu-
tional error of the Texas Court of Criminal Appeals can be
corrected. More generally, I believe that, so long as Stone v.
Powell remains the law, this Court is obliged to take a more
active role in reviewing the denial of Fourth Amendment
claims by state courts. We can no longer content ourselves
with the articulation of general principles. Rather, if federal
law in this area is to remain uniform and supreme, we must
undertake the task of error correction previously performed
by the district courts. In other words, I see no escape from
Menary review whenever state courts deny criminal defend-
ants rights guaranteed by the Fourth Amendment of the
United States Constitution.

The Court’s denial of certiorari in the present case rein-
forces, for me, “the notorious fact that our certiorari jurisdic-
tion is inadequate for containing state criminal proceedings
within constitutional bounds” and underscores Congress’
wisdom, rejected by this Court in Stone v. Powell, “in mandat-
ing a broad federal habeas jurisdiction for the district courts.”
Id., at 534 (BrenNAN, J., dissenting).
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No. 78451. NELsON ET AL. v. BuTLER ET AL. C. A, 9th
Cir. Motion of respondents for leave to proceed in forma
pauperis granted. Certiorari denied. Reported below: 571
F. 2d 588.

No. 78-268. GILLESPIE ET AL. V. SCHWARTZ ET AL.; and

No. 78-361. BostoNn HospiTAL FOR WOMEN v. SCHWARTZ
ET AL. C. A. 2d Cir. Certiorari denied. MR. JUSTICE
Brackmux and Mg. Justice PoweLL would grant certiorari.
Reported below: 579 F. 2d 194,

No. 78410. Lee-Hy Paving Corp. ET AL. v. O’CONNOR,
ADMINISTRATRIX. C. A. 2d Cir. Certiorari denied. Re-
ported below: 579 F. 2d 194.

M-g. Justice PowgLL, with whom MR. JusTicE BLACKMUN
joins, dissenting.

This case presents the question whether the Due Process
Clause permits a tort plaintiff to obtain jurisdiction in New
York over a defendant whose sole contact with the State
arises from the defendant’s contract for indemnity with a
company that does business in New York.? The case presents
an issue of considerable importance, with troublesome ramifi-
cations in the spacious arena of personal injury litigation.
Moreover, it seems to me that the rationale of our recent
decision in Shaffer v. Heitner, 433 U, S. 186 (1977), is at
odds with the decision of the Court of Appeals here. I there-
fore would grant certiorari and set the case for argument.

1 Along with this case, the Court of Appeals decided two other cases
with respect to which certiorari is sought: Gillespie v. Schwartz, No. 78
268, and Boston Hospital for Women v. Schwartz, No. 78-361. In each
of these cases, residents of other States were sued in New York for torts
occurring outside of New York. The sole basis for jurisdiction in each is
the insurance policy of the defendant, issued by a company doing business
in New York. Although I write only with respect to this case, the reasons
stated in my opinion here would support the granting of certiorari in all
three cases.




ORDERS 1035
1034 PoweLy, J., dissenting

The petitioners are residents of Virginia. While working
for petitioner Lee-Hy Paving Corp. (Lee-Hy) in Virginia,
the respondent’s decedent (a New York resident) was killed
when Lee-Hy’s grader, operated by petitioner Clem, struck
him near Richmond, Va. The respondent instituted this
suit in the Distriet Court for the Eastern District of New
York as executrix for her husband’s estate, claiming damages
for the wrongful death of her husband. In order to obtain
jurisdiction over the petitioners, who are conceded to have no
other connection with New York, the respondent sought and
obtained under New York law an order attaching the con-
tractual obligations of two insurance companies doing busi-
ness in New York to defend and indemnify Lee-Hy. The
Distriet Court denied petitioners’ motion to vacate the attach-
ment and dismiss the suit. Acknowledging that there was a
“substantial ground for difference of opinion” on the question
of law, and that the issue was an important one, the District
Court certified an appeal to the Court of Appeals under 28
WrSHEi81292 (b):

The Second Circuit affirmed. 579 F. 2d 194 (1978). The
court based its ruling on the theory of quasi in rem jurisdiction
adopted by the New York Court of Appeals in Seider v. Roth,
17N.Y.2d 111,216 N. E. 2d 312 (1966). In Seider, personal
jurisdiction was predicated on the fiction that the insurance
company’s obligation to indemnify the policyholder was a
“debt” that the plaintiff in a negligence suit could attach as a
“res.”  In Minichiello v. Rosenberg, 410 F. 2d 106 (1968), the
Second Circuit affirmed the constitutionality of Seider jurisdic-
tion, reasoning that the New York Court of Appeals had created
Judicially a direct-action law similar to the Louisiana statute
held constitutional in Watson v. Employers Liability Assur-
ance Corp., 348 U. S. 66 (1954). The Minichiello court
recognized that the Seider doctrine differed in one important
respect from the Louisiana direct-action statute of Watson:
Under Seider, there was no requirement that the tort for
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which redress was sought occur in the State asserting
jurisdiction. Despite the Court’s emphasis in Watson on the
location of the tort, the Second Circuit in Minichiello ruled
that New York’s interest in protecting its residents and pro-
viding them with a ready means of suing foreign tortfeasors
was sufficient to justify Seider jurisdiction under the Due
Process Clause.’

In the case at bar, the petitioners unsuccessfully urged
reconsideration of Minichiello on the ground that the Seider
doctrine had been undermined by Shaffer v. Heitner, supra.
The Court of Appeals viewed the “overriding teaching of
Shaffer” as requiring courts to look to the ‘“realities” of the
asserted grounds for jurisdiction. As far as the insurance
companies were concerned, the court found no unfairness in
their being subject to the jurisdiction of New York courts,
as they do business in New York. The court thought that
this was true even though often it is more expensive (and
therefore more costly to insurers) to defend a lawsuit brought
several hundred miles from the site of the accident, the
residence of the defendants, and the location of the witnesses.
The court reached a similar conclusion concerning the fairness
of a suit brought in New York against “the nominal defend-
ants” (the petitioners here). The court thought it ironical
that they should complain even though they “will not pay
the judgment, nor manage the defense.” 579 F. 2d, at 201.?

2In his persuasive dissent in Minichiello, Judge Anderson argued that
Watson was based primarily on a State’s strong interest in having jurisdic-
tion with respect to tortious activity within the State’s borders. See
Minichiello, 410 F. 2d, at 113-117. Thus, Judge Anderson concluded that
“statutes asserting jurisdiction of the state where the accident occurred
qualify as due process, whereas the assertion of jurisdiction by the state
of the plaintiff’s residence does not.” Id., at 116 (footnote omitted).

3The court did note that no “other state could constitutionally give
collateral estoppel effect to a Seider judgment.” Although T agree that
no such effect should be allowed, the court’s opinion in this regard is
dictum that may or may not be followed in other jurisdictions.
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I find the Court of Appeals’ decision disturbing. Although
the insurance companies’ contact with New York is important
in determining whether it is fair for the New York courts to
assert their jurisdiction, our decision in Watson indicated that
the difficulties of defending a negligence case far from the
place of the injury should be taken into account under the
Due Process Clause. See Watson v. Employers Liability
Assurance Corp., supra, at 72. Often these difficulties are
substantial. It is routine procedure for the judge and jury*
to view the scene of the accident, often more than once.
Jurors drawn from the venue of the accident may be better
able to understand testimony pertaining to loeal conditions
and geography. In short, many of the factors traditionally
considered under the doctrine of forum non conveniens—itself
a doctrine based on fairness—may also pertain to the fairness
of a court hundreds of miles from the location of an accident
exercising its jurisdiction over the parties to the resulting
tort suit.’®

Moreover, the Court of Appeals’ reference to the petitioners
as “nominal defendants” disregards many of the ‘“realities”
that bear upon whether an alleged tortfeasor, sued in a juris-
diction remote from his home and the location of the accident,
is denied the fairness required by the Due Process Clause. It
is novel doctrine, at least for me, to refer to the interest of
defendants in negligence actions as “nominal” merely because
they have insurance. In this case, for example, petitioners
will be summoned to appear in a court in New York, and will
be required to participate in the defense of the suit in essen-
tially the same manner as if it had been brought in Virginia.
They are required to do this 300 miles from their residences
and place of business, confronted with all of the uncertainties
caused by delays that often stretch a trial over several days or
even weeks.

*See E. Cleary, McCormick on Evidence § 216 (2d ed. 1972).
3See Guif Oil Corp. v. Gilbert, 330 U. 8. 501, 507-509 (1947).
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In addition to the problems posed for both the insurer
and the insured by litigation located hundreds of miles from
the scene of the tort, there is the ever-present possibility of
a second suit in the jurisdiction where the accident occurred.
The opinion of the Court of Appeals seems to assume, by its
reference to petitioners as nominal defendants, that the only
real parties in interest are the insurance companies. To be
sure, a judgment against the petitioners in the New York
courts cannot exceed the amount of indemnification provided
under the insurance policies. But judgments for civil dam-
ages, especially in recent years, often have exceeded insured
limits. In this case, for example, if respondent wins a judg-
ment that exhausts the obligation of the insurers, the respond-
ent will be free to sue petitioners in Virginia where they
would be forced to go through a second trial—possibly with-
out the benefit of lawyers supplied by the insurance com-
panies. Moreover, as every litigation lawyer knows, the
hazards of a second trial may exceed those of the first; wit-
nesses seldom tell their story precisely the same way twice,
and often new evidence is introduced. To say that the legal
rights of insured defendants are not being adjudicated,
despite their substantial role in the defense of the suit and
despite the potential loss of their right to the insurance
company’s legal representation, begs the question: To what
extent must an individual be involved in the litigation before
the fundamental-fairness requirements of International Shoe
Co. v. Washington, 326 U. S. 310 (1945), are applicable?

In sum, the judicially created Seider doctrine raises serious
questions of due process. To me it does not appear con-
sonant with the standards of fairness enunciated in Inter-
national Shoe Co. v. Washington, and strongly reiterated in
Shaffer v. Heitner. The issues presented are of concern to
insurers and insureds in every State, as well as to state legisla-
tors responsible for the fairness of long-arm statutes. The
case merits plenary consideration by this Court.
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No. 78-411. InTerRsTATE CoMMERCE CoMMiIssioN v. CHi-
cAGo & NorTH WESTERN TRANSPORTATION Co. ET AL. C. A.
7th Cir. Certiorari denied. MRg. JusticE POWELL took no
part in the consideration or decision of this petition. Re-
ported below: 582 F. 2d 1043.

No. 78-560. BryrH, EaAstmaN DirLon & Co., INc., ET AL.
v. Ror. C. A. 2d Cir. Motions of Merrill Lynch, Pierce,
Fenner & Smith, Inc., et al., and New York Stock Exchange,
Ine., for leave to file briefs as amici curiae granted. Certio-
rari denied. MRr. Justice PowkLL would grant certiorari.
Reported below: 570 F. 2d 38.

No. 78611. MIRABAL ET AL. v. GENERAL MOTORS ACCCEPT-
ANcE Core. ET AL. C. A. 7th Cir. Certiorari denied. MRg.
JusTicE STEVENS took no part in the consideration or decision
of this petition. Reported below: 576 F. 2d 729.

No. 78-5410. Proca ». Unitep StatEs. C. A. 9th Cir.
Certiorari denied. Mg. Justice BReNNAN, MR. JUSTICE
STEWART, and MR. JusticE MARSHALL would grant certiorari
and reverse the conviction. Reported below: 578 F. 2d 1386.

No. 78-5460. Spivey v. Grorera. Sup. Ct. Ga. Certio-
rari denied. Reported below: 241 Ga. 477, 246 S. E. 2d 288.

Mr. Justice BreNNAN and Mg. JusTicE MARSHALL,
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428
U. S. 153, 227, 231 (1976), we would grant certiorari and
vacate the death sentence in this case.

Rehearing Denied

No. 77-1684. Broapus v. LoTT, ADMINISTRATRIX, ante, D.
828. Petition for rehearing denied.




1040 OCTOBER TERM, 1978
December 4, 5, 11, 1978 439 U.S.

No. 78-428. Gagerano ET AL. v. UNITED STATES COURT OF
AppEALS FOR THE DisTrICT OF CoLuMBIA CIRCUIT (SILBERT,
U. S. ArrorNEY, REAL PARTY IN INTEREST), ante, p. 924;

No. 78-5051. CaArtER v. TEXAS, ante, p. 956; and

No. 78-5213. Robricuez v. UNITED STATES, ante, p. 920.
Petitions for rehearing denied.

DEcEMBER 5, 1978

Dismassal Under Rule 60

No. 78-157. Unitep States v. Epwarps. C. A. 8th Cir.
Certiorari dismissed under this Court’s Rule 60. Reported
below: 574 F. 2d 937.

DeceEMBER 11, 1978

Dismissal Under Rule 60

No. 78-634. CrarenNce LABELLE Post No. 217, VETERANS
oF ForeicN Wars or THE UNiTep States. C. A. 8th Cir.
Certiorari dismissed under this Court’s Rule 60. Reported
below: 580 F. 2d 270.

Appeals Dismissed

No. 78-602. TuscaNn Dairy Farms, Inc. v. BarBegr, Com-
MISSIONER OF AGRICULTURE AND MARKETS OF NEW YORK.
Appeal from Ct. App. N. Y. Motion of The Great Atlantic &
Pacific Tea Co., Inc., for leave to file a brief as amicus curiae
granted. Appeal dismissed for want of substantial federal
question. Mg. Justice PowreLr and MR. JusTticE STEVENS
would note probable jurisdiction and set case for oral argu-
ment. Reported below: 45 N. Y. 2d 215, 380 N. E. 2d 179.

No. 78-608. LuMPKIN v. DEPARTMENT OF SOCIAL SERVICES
ofF NEw York ET AL. Appeal from Ct. App. N. Y. dismissed
for want of substantial federal question. Reported below: 45
N. Y. 2d 351, 380 N. E. 2d 249.
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No. 78-657. KIMBLE ET AL. v. SWACKHAMER, SECRETARY
OF STATE OF NEvVADA, ET AL. Appeal from Sup. Ct. Nev. dis-
missed for want of substantial federal question. Reported
below: 94 Nev. 600, 584 P. 2d 161.

No. 78-646. SouTHERN CaLIFORNIA Epison Co. v. PuBLic
UriLiTies ComMiIssION OF CALIFORNIA ET AL. Appeal from
Sup. Ct. Cal. dismissed for want of substantial federal ques-
tion. MRg. JusticE Brackmun and Mg. JusticE PowgLL
would note probable jurisdiction and set case for oral
argument.

No. 78-663. BoroucH oF Fox CHAPEL ET AL. v. FRIDAY.
Appeal from Sup. Ct. Pa. dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 78-5587. BALLENTINE v. F'0GG, CORRECTIONAL SUPER-
INTENDENT. Appeal from C. A. 2d Cir. dismissed for want of
jurisdiction. Treating the papers whereon the appeal was
taken as a petition for writ of certiorari, certiorari denied.
Reported below: 582 F. 2d 1271.

Certiorari Granted—Vacated and Remanded

No. 77-477. Hopper, WarDEN v, BarneTT. C. A, 5th Cir.
Motion of respondent for leave to proceed in forma pauperis
and certiorari granted. Judgment vacated and case remanded

with directions to dismiss cause as moot. Reported below:
548 F. 2d 550.

Miscellaneous Orders

No. D-149. I~ re DisBARMENT OF GENUA. It is ordered
that Albert J. Genua, Jr., of Rocky Hill, Conn., be suspended
from the practice of law in this Court and that a rule issue,
returnable within 40 days, requiring him to show cause why

he should not be disbarred from the practice of law in this
Court,
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No. D-147. I~ re DisarMENT OF PENcCE. The rule to
show cause is discharged and the order entered November 27,
1978 [ante, p. 975], is vacated.

No. D-150. IN RE DiSBARMENT OF GILLARD. It is ordered
that Jack F. C. Gillard, of Albert Lea, Minn., be suspended
from the practice of law in this Court and that a rule issue,
returnable within 40 days, requiring him to show cause why
he should not be disbarred from the practice of law in this
Court.

No. D-151. I~n re DisBarMENT ofF HoprL. It is ordered
that Charles E. Hopfl, of New York, N. Y., be suspended from
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he
should not be disbarred from the practice of law in this Court.

No. D-152. I~ re DisBaARMENT oF WATERS. It is ordered
that Michael F. Waters, of Brooklyn, N. Y., be suspended
from the practice of law in this Court and that a rule issue,
returnable within 40 days, requiring him to show cause why
he should not be disbarred from the practice of law in this
Court.

No. D-153. I~ re DisBaRMENT oF Orrrr. It is ordered
that J. Jerome Olitt, of White Plains, N. Y., be suspended
from the practice of law in this Court and that a rule issue,
returnable within 40 days, requiring him to show cause why
he should not be disbarred from the practice of law in this
Court.

No. D-154. I~ RE DisBARMENT oF BricKEL. It is ordered
that Bernard Michael Brickel, of Croton-on-Hudson, N. Y.,
be suspended from the practice of law in this Court and that
a rule issue, returnable within 40 days, requiring him to show
cause why he should not be disbarred from the practice of law
in this Court.
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No. 77-926. CanwoN v. UNIVERSITY OF CHICAGO ET AL.
C. A. 7th Cir. [Certiorari granted, 438 U. S. 914.] Motion
of the Solicitor General for additional time for oral argument
denied. Alternative request for divided argument granted.

No. 77-983. WASHINGTON ET AL. v. WASHINGTON STATE
CoMMERCIAL PASSENGER FISHING VESSEL ASSN. ET AL.; and
WASHINGTON ET AL. v. PUGET SOUND GILLNETTERS ASSN. ET
AL, Sup. Ct. Wash.;

No. 78-119. WASHINGTON ET AL. v. UNITED STATES ET AL.
C. A. 9th Cir.; and

No. 78-139. PuceT SoUND GILLNETTERS ASSN. ET AL. 2.
UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT
oF WaASHINGTON (UNITED STATES ET AL., REAL PARTIES IN
InTEREST). C. A. 9th Cir. [Certiorari granted, ante, p. 909.]
Motions of Washington State Commercial Passenger Fishing
Vessel Assn. and Puget Sound Gillnetters Assn. et al. for
additional time for oral argument denied.

No. 77-1571. DEeLAWARE v. PrRoUuse. Sup. Ct. Del. [Cer-
tiorari granted, ante, p. 816.] Motion of Americans for Effec-
tive Law Enforcement et al. for leave to file a brief as amici
curige granted.

No. 77-1583. AMERICAN SocieTy oF COMPOSERS, AU-
THORS & PUBLISHERS ET AL. v. COLUMBIA BROADCASTING SYS-
TEM, INc., BT AL. C. A. 2d Cir. [Certiorari granted, ante,
p. 817.] Motion of Authors League of America, Ine., for
leave to file a brief as amicus curiae granted.

No. 78-642. Suarp, GOVERNOR OF PENNSYLVANIA, ET AL. 0.
Casey, TREASURER OF PENNSYLVANIA, ET AL. Appeal from
Sup. Ct. Pa. The Solicitor General is invited to file a brief
in this case expressing the views of the United States.

No. 78-852. LiBracH v. FEDERAL BUREAU OF INVESTIGA-
TION ET AL. C. A. 8h Cir. Motion of petitioner to expedite
consideration of petition for writ of certiorari denied.
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No. 77-1652. Feperal, ENERGY REGULATORY COMMISSION
v. SHELL O1L Co. ET AL.; and

No. 77-1654. ConsuMER ENERGY COUNCIL OF AMERICA v.
FepErAL EnErcY REGULATORY CommissioN. C. A. 5th Cir.
[Certiorari granted, ante, p. 817.] Motions of Action Alliance
of Senior Citizens of Greater Philadelphia and United States
Conference of Mayors et al. for leave to file briefs as amict
curiae granted. MR. JUSTICE STEWART took no part in the
consideration or decision of these motions.

No. 78-5321. Apams v. FLoRIDA, ante, p. 947. Respond-
ent invited to file a response to petition for rehearing within
30 days.

No. 78-5742. Bonirace v. UNiTED StaTES. Motion for
leave to file petition for writ of habeas corpus denied.

No. 78-5550. WELcH v. UNITED STATES COURT OF APPEALS
FOrR THE SI1XTH CIrcuiT. Motion for leave to file petition for
writ of mandamus denied.

Probable Jurisdiction Noted

No. 78-647. MARCHIORO ET AL. v. CHANEY ET AL. Appeal
from Sup. Ct. Wash. Probable jurisdiction noted. Reported
below: 90 Wash. 2d 298, 582 P. 2d 487.

No. 78-437. CALIFANO, SECRETARY OF HEALTH, EDUCATION,
AND WELFARE v. WESTCOTT ET AL.; and

No. 78-689. SHARP, COMMISSIONER, DEPARTMENT OF PUB-
LIC WELFARE OF MASSACHUSETTS v. WESTCOTT ET AL. Appeals
from D. C. Mass. Motion of appellees for leave to proceed
i forma pauperts granted. Probable jurisdiction noted.
Cases consolidated and a total of one hour allotted for oral
argument. Reported below: 460 F. Supp. 737.

No. 78-5420. Payron v. New York; and
No. 78-5421. Rippick v. NEw York. Appeals from Ct.
App. N. Y. Motions of appellants for leave to proceed i
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forma pauperts granted. In No. 78-5420, probable jurisdic-
tion is noted limited to Question 1 presented by the jurisdic-
tional statement. In No. 78-5421, probable jurisdiction
noted. Cases consolidated and a total of one hour allotted for
oral argument. Reported below: 45 N. Y. 2d 300, 380 N. E.
2d 224.

Certiorart Granted

No. 78-561. UnrttED STATES v. NAFTALIN. C. A. 8th Cir.
Certiorari granted. Reported below: 579 F. 2d 444.

No. 77-6949. Dunn~ v. Unrtep States. C. A. 10th Cir.
Motion of petitioner for leave to proceed in forma pauperts
and certiorari granted. Reported below: 577 F. 2d 119.

No. 77-1665. BoxanwNo v. UNITED STATES. C. A. 9th Cir.;
and

No. 78-156. UnNITED STATES . ADDONIZIO ET AL, C. A, 3d
Cir. Certiorari granted, cases consolidated, and a total of
one hour allotted for oral argument. Reported below: No.
77-1665, 571 F. 2d 588; No. 78-156, 573 F. 2d 147.

No. 78-349. UnrtreDp STATES v. HELSTOSKI; and
No. 78-546. HEeLsToskr v. MEaNoOR, U. S. DisTrICT JUDGE,
ET AL. C. A. 3d Cir. Certiorari granted, cases consolidated,

and a total of one hour allotted for oral argument. Reported
below: 576 F, 2d 511.

No. 78-432. UNITED STEELWORKERS OF AMERICA, AFL—
CIO-CLC v. WEBER ET AL.;

No. 78-435. Karwser ArumiNnuMm & CuEmican Corp. v.
WEBER ET AL.; and

No. 78-436. UNITED STATES ET AL. v. WEBER ET AL, C. A.
5th Cir. Certiorari granted, cases consolidated, and a total of
one and one-half hours allotted for oral argument. MRg. Jus-
TICE STEVENS took no part in the consideration or decision of
these petitions. Reported below: 563 F. 2d 216.
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No. 78-354. NorTH CArROLINA v. BurLER. Sup. Ct. N. C.
Motion of respondent for leave to proceed in forma pauperis
and certiorari granted. Reported below: 295 N. C. 250, 244
S. E. 2d 410.

Certiorari Denied. (See also Nos. 78-663 and 78-5587,
supra.)
No. 78-244. FisHER v. Boarp oF EpucaTioNn oF THE CIiTy
oF NEw Yogrk ET AL. C. A, 2d Cir. Certiorari denied. Re-
ported below: 586 F. 2d 832.

No. 78-321. PARKER ET AL. v. UN1TED StATES. Ct. CL
Certiorari denied. Reported below: 215 Ct. Cl. 773, 573 F.
2d 42.

No. 78-391. Brown~ v. Untrep States. C. A. 5th Cir.
Certiorari denied. Reported below: 574 F. 2d 1274.

No. 78-401. MILLAR ET AL. v. COMMISSIONER OF INTERNAL
Revenue. C. A. 3d Cir. Certiorari denied. Reported be-
low: 577 F. 2d 212.

No. 78-403. Scort, ATTORNEY GENERAL OF ILLINOIS .
UniteEp StaTES. C. A. 7th Cir. Certiorari denied. Reported
below: 581 F. 2d 589.

No. 78-406. MarraEWS v. UNITED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 569 F. 2d 941.

No. 78454. PAVLECKA ET AL. v. BANNER, COMMISSIONER
oF PaTENTS AND TraDEMARKS. C. C. P. A. Certiorari de-
nied. Reported below: 582 F, 2d 43.

No. 78-468. PusLic ServicE CoMpaANY oF New Hamp-
SHIRE V. NUCLEAR REGULATORY CoMMIsSION ET AL. C. A. 1st
Cir. Certiorari denied. Reported below: 582 F. 2d 77.

No. 78478. Mapes ET AL. v. Unitep Srtates. Ct. CL
Certiorari denied. Reported below: 217 Ct. Cl. 115, 576 F.
2d 896.
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No. 78-490. HousToN DISTRIBUTION SERVICES, INC., ET AL.
v. NaT1ioNAL LaBOR RELATIONS Boarp. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 573 F. 2d 260.

No. 78 494. TexTroN, Inc., BeLL HevricorTER TEXTRON,
A DivisioN oF TeEXTRON, INc. v. UNITED STATES ET AL. C. A.
4th Cir. Certiorari denied. Reported below: 577 F. 2d 1163.

No. 78-507. Fairrax CounTy WIDE CITIZENS ASSN. ET AL.
v. CouNTY OF FAIRFAX, VIRGINIA, ET AL. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 571 F. 2d 1299.

No. 78-533. Louisiana v. DiNno. Sup. Ct. La. Certiorari
denied. Reported below: 359 So. 2d 586.

No. 78-589. PoEr v. Un1TED STATES. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 752.

No. 78-617. CurHANE ET AL. v. NEW Yorg. Ct. App.

N. Y. Certiorari denied. Reported below: 45 N. Y. 2d 757,
380 N. E. 2d 315.

No. 78-650. CorBerT v. THOR ET AL. Sup. Ct. Iowa. Cer-
tiorari denied. Reported below: 267 N. W. 2d 412.

No. 78-651. Cacuur v. WESTERN ELecTrRIC Co., INC, ET -

AL, C. A. 7th Cir. Certiorari denied. Reported below: 577
F. 2d 747

No. 78-654. DrLuca v. RoBertsoN T AL, C. A. 7th Cir.
Certiorari denied.

No. 78 656. Macuiponco CrLus, Inc. v. Naruvre Con-

SERVANCY. C. A. 4th Cir. Certiorari denied. Reported be-
low: 579 F. 2d 873.

No. 78 661. Porro ET AL. v. NEw Jersey. Super. Ct.

N. J. Certiorari denied. Reported below: 158 N. J. Super.
269, 385 A. 2d 1258.
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No. 78-665. Morina v. RicEARDSON ET AL. C. A. 9th Cir.
Certiorari denied. Reported below: 578 F. 2d 846.

No. 78-674. Maver v. OHIO STATE BAR Assn. Sup. Ct.
Ohio. Certiorari denied. Reported below: 54 Ohio St. 2d
431, 377 N. E. 2d 770.

No. 78-676. Hickox ELecTricAL INSTRUMENT Co. v. TEK-
TRONIX, INc.,, ET AL. Ct. Cl. Certiorari denied. Reported
below: 216 Ct. CI. 144, 575 F. 2d 832.

No. 78-679. KucerL v. Frorpa. Dist. Ct. App. Fla., 4th
Dist. Certiorari denied. Reported below: 351 So. 2d 429.

No. 78-681. Norte v. Bupp Co. C. A. 6th Cir. Certio-
rari denied.

No. 78-712. ARA Servicges, Inc. v. Souts CaroLiNna Tax
CommissioN. Sup. Ct. S. C. Certiorari denied. Reported
below: 271 S. C. 146, 246 S. E. 2d 171.

No. 78-745. Faveeau v. UNitep States. C. A. 4th Cir.
Certiorari denied. Reported below: 580 F. 2d 1049.

No. 78-747. 1Lgr v. UNirep States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 581 F. 2d 1173.

No. 78-794. WasHINGTON ». UNITED STATES. Ct. App.
D. C. Certiorari denied. Reported below: 389 A. 2d 1356.

No. 78-798. Griarta v. UnttEp StaTES. C. A. 5th Cir.
Certiorari denied. Reported below: 580 F. 2d 156.

No. 78-801. Kirk v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 584 F. 2d 773.

No. 78-5289. Brrrz v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 569 F. 2d 951.

No. 78-5302. JomNsoN v. OkKLaHOMA ET AL. Ct. Crim.
App. Okla. Certiorari denied.
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No. 78-5324. Howarp v. Inpiana. Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 268 Ind. 589, 377 N. E. 2d
628.

No. 78-5358. Durt v. Unitep States. C. A. 4th Cir.
Certiorari denied. Reported below: 577 F. 2d 737.

No. 78-5389. Jones v. Loursiana. Sup. Ct. La. Certio-
rari denied. Reported below: 359 So. 2d 95.

No. 78-5415. GuzmaN v. Unitep States. C. A. 1st Cir.
Certiorari denied. Reported below: 582 F. 2d 1269.

No. 78-5440. Kenn~NEDpY v. UN1TED STATES. C. A. 7th Cir.
Certiorari denied. Reported below: 578 F. 2d 196.

No. 785483, McMiLLiaN v. Unitep States. C. A. 8th
Cir. Certiorari denied. Reported below: 583 F. 2d 1061.

No. 78-5488. Orozco ET AL. v. UNITED StATES. C. A. 9th
Cir. Certiorari denied. Reported below: 590 F. 2d 789.

No. 78-5494. Wiruis v. Unitep States. C. A. 5th Cir.
Certiorari denied.

No. 78-5498. GuirLrorp v. UNITED STATES. C. A. 9th Cir.
Certiorari denied.

No. 78-5529. StonE ». WasHINGTON. Ct. App. Wash.
Certiorari denied.

No. 78-5542. FErNANDO v. CLELAND, ADMINISTRATOR, VET-
ERANS’ AFFAIRS, ET AL. C. A. D. C. Cir. Certiorari denied.

No. 78-5563. SmiTH v. WarpEN, Irnivors StatE PENI-
TENTIARY, ET AL. C. A. 7th Cir. Certiorari denied. Re-
ported below: 582 F. 2d 1283.

No. 78-5574. Yorg v. CaLirornia. Ct. App. Cal,, 3d App.
Dist. Certiorari denied.
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No. 78-5577. HARTBARGER v. ENGLE, CORRECTIONAL SU-
PERINTENDENT. C. A. 6th Cir. Certiorari denied. Reported
below: 586 F. 2d 844.

No. 78-5578. Furrz v. FiNxBeINER. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 582 F. 2d 1285.

No. 78-5580. SHAFFER v. WAsHINGTON. Ct. App. Wash.
Certiorari denied. Reported below: 18 Wash. App. 2d 652,
571 P. 2d 220.

No. 78-5592. SuBiLosgy v. MassacuHUseETTs. Ct. App.
Mass. Certiorari denied. Reported below: — Mass. App.
—, 374 N. E. 2d 334.

No. 78-5594. Mirox v. CarirornIA. Ct. App. Cal, 1st
App. Dist. Certiorari denied.

No. 78-5609. Ross v. Hunt, GovErRNOR OF NOoRTH CARO-
LiNA, ET AL. C. A. 4th Cir. Certiorari denied. Reported
below: 580 F. 2d 1049.

No. 78-5611. HinomanN v. KerLLy ET AL. C. A. 8th Cir.
Certiorari denied. Reported below: 582 F. 2d 1288.

No. 78-5618. Beason v. Louisiana Casing Crew &
ReNTAL SERVICE CoRP. ET AL. C. A, 5th Cir. Certiorari de-
nied. Reported below: 577 F. 2d 1132.

No. 78-5621. WALKER ». INTERNAL REVENUE SERVICE.
C. A. 2d Cir. Certiorari denied.

No. 78-5625. Crarx v. INp1ana. Sup. Ct. Ind. Certio-
rari denied. Reported below: 269 Ind. 90, 378 N. E. 2d 850.

No. 78-5638. CHAPLINSKI v. UnIiTED STATES. C. A. 5th
Cir. Certiorari denied. Reported below: 579 F. 2d 373.

No. 78-5671. PrrLEGRINT v. UNiTED STATES. C. A. 3d
Cir. Certiorari denied. Reported below: 586 F. 2d 836.



ORDERS 1051

439 U.S. December 11, 1978

No. 78-5678. ToBIN ET AL. v. UN1TED STATES. C. A, 5th
Cir. Certiorari denied. Reported below: 576 F. 2d 687.

No. 78-5679. WaLLEr v. UnitEp StaTES. C. A. 6th Cir.
Certiorari denied. Reported below: 581 F'. 2d 585.

No. 78-5680. GorpoN v. UniTep States. C. A. 5th Cir.
Certiorari denied. Reported below: 580 F. 2d 827.

No. 78-5686. WricHT v. UNIiTED STATES. C. A. 3d Cir.
Certiorari denied. Reported below: 586 F. 2d 836.

No. 78-5694. JomnsonN v. Unrtep StateEs. C. A. 5th Cir.
Certiorari denied. Reported below: 582 F. 2d 335.

No. 78-5697. Frison v. UniTED STAaTES. Ct. App. D. C.
Certiorari denied.

No. 78-5698. Swicer v. OH10. Ct. App. Ohio, Cuyahoga
County. Certiorari denied.

No. 78-5708. Ruiz v. Unrtep StaTes. C. A. 5th Cir.
Certiorari denied. Reported below: 580 F. 2d 177.

No. 77-1694. BenNJAMIN FRANKLIN FEDERAL SAviNGs &
Loan AssN. v. DEreNco, Inc. Sup. Ct. Ore. Certiorari de-
nied. MRg. JusticE POWELL took no part in the consideration
or decision of this petition. Reported below: 281 Ore. 533,
577 P. 2d 477.

No. 78-140. ApewBY v. Caurrornia. Ct. App. Cal, 2d
App. Dist. Certiorari denied. MRg. JusticE BRENNAN, MR.
Justice StewarT, and Mg. Justice MarsHALL would grant
certiorari and reverse the conviction.

No. 78-5326. TrorTi ET AL. v. GEORGIA. Ct. App. Ga.
Certiorari denied. Mg. JusTice BRENNAN, MRg. JUSTICE
StEwART, and MR. JusTicE MARSHALL would grant certiorari
and reverse the convietion. Reported below: 144 Ga. App.
648, 242 S. E. 2d 270.




1052 OCTOBER TERM, 1978
December 11, 1978 439 U.8S.

No. 78-512. Koniag, INC, ET AL. v. ANDRUS, SECRETARY
or THE INTERIOR. C. A. D. C. Cir. Motion of petitioners to
defer consideration of petition for writ of certiorari and cer-
tiorari denied. Reported below: 188 U. S. App. D. C. 338,
580 F. 2d 601.

No. 78-606. Paciric TerLepuONE & TreLEGRAPH Co. V.
PuBric UriLities CoMMISSION OF CALIFORNIA ET AL.; and

No. 78-607. GENERAL TELEPHONE CoMPANY OF CALIFOR-
NIA v. PuBLic UriLiTies CoMMIsSION OF CALIFORNIA ET AL.
Sup. Ct. Cal. Motions for leave to file briefs as amici curiae,
in both cases, filed by Southern Co., Communications Work-
ers of America, Sierra Pacific Power Co. et al., and California
Independent Telephone Assn., granted. Motions for leave to
file briefs as amici curiae in No. 78-608, filed by Edison Elec-
tric Institute and Dallas Power & Light Co. et al., granted.
Certiorari denied. MRr. JusTicE MARSHALL and MRg. JUSTICE
BrackmuN would grant certiorari.

No. 78-5519. HorLrLenBaUuGH ET AL. v. CARNEGIE FREE
LiBrary BT AL. C. A. 3d Cir. Certiorari denied. Mg. Jus-

TICE BRENNAN would grant certiorari. Reported below: 578
F. 2d 1374.

MRg. JusticE MARSHALL, dissenting.

The Court today lets stand a decision that upholds, after
the most minimal serutiny, an unwarranted governmental
intrusion into the privacy of public employees. The ruling
below permits a public employer to dictate the sexual conduct
and family living arrangements of its employees, without a
meaningful showing that these private choices have any rela-
tion to job performance. Because I believe this decision
departs from our precedents and conflicts with the rulings of
other courts, I would grant certiorari and set the case for
argument.
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II

Petitioner Rebecca Hollenbaugh served as a librarian and
petitioner Fred Philburn as a custodian at the state-maintained
Carnegie Free Library in Connellsville, Pa. The two began
seeing each other socially, although Mr. Philburn was married
at the time. In 1972, Ms. Hollenbaugh learned that she was
pregnant with Mr. Philburn’s child, and within a month, Mr.
Philburn left his wife and moved in with Ms. Hollenbaugh.
Due to her pregnancy, Ms. Hollenbaugh sought and was
granted a leave of absence by the respondent Board of Trustees
from March to September 1973. While petitioners did not
conceal their arrangement, neither did they advertise it.

Responding to some complaints from members of the com-
munity, the Board of Trustees attempted to dissuade peti-
tioners from continuing to live together. When petitioners
refused to alter their arrangement, they were discharged.
They subsequently brought this action under 42 U. S. C.
§ 1983 seeking declaratory and injunctive relief and monetary
damages.

After a nonjury trial, the District Court found that under
the minimum rationality test, petitioners’ discharge did not
violate the Equal Protection Clause. The court further con-
cluded that petitioners’ behavior was not encompassed within
the constitutional right to privacy. 436 F. Supp. 1328 (WD
Pa. 1977). The Court of Appeals for the Third Circuit
affirmed on the basis of the District Court’s opinion. 578 F.
2d 1374 (1978).

11

I have frequently reiterated my objections to the perpetua-
tion of “the rigid two-tier model [that] still holds sway as the
Court’s articulated description of the equal protection test.”
Massachusetts Board of Retirement v. Murgia, 427 U. S. 307,
318 (1976) (MarsHALL, J., dissenting) ; see, e. g., Marshall v.
United States, 414 U. S. 417, 432-433 (1974) (MARSHALL, J.,
dissenting) ; San Antonio Independent School Dist. v. Rodri-
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guez, 411 U. S. 1, 98-110 (1973) (MarsHALL, J., dissenting).
The test that this Court has in fact applied has often, I believe,
been much more sophisticated. The substantiality of the
interests we have required a State to demonstrate in support
of a challenged classification has varied with the character of
the classification and the importance of the individual interests
at stake. See, e. g., Trimble v. Gordon, 430 U. S. 762, 767
(1977); Craig v. Boren, 429 U. S. 190 (1976); Bullock v.
Carter, 405 U. S. 134, 144 (1972); Reed v. Reed, 404 U. S. 71
(1971); see also Gunther, Foreword: In Search of Evolving
Doctrine on a Changing Court: A Model for a Newer Equal
Protection, 86 Harv. L. Rev. 1 (1972). Had the courts below
undertaken this inquiry, rather than unreflectively applying
the minimum rationality test, the outcome here might well
have been different.

Respondents do not claim to have relied on a legislative
proseription of particular sexual conduct. The Common-
wealth of Pennsylvania repealed its law prohibiting adultery
and fornication in 1972. 1972 Pa. Laws, Act No. 334, §5.
Rather, in the exercise of ad hoc and, it seems, unreviewable
diseretion, respondents determined to deprive petitioners of
their jobs unless “they ‘normalized’ their relationship through
marriage or [unless] Philburn moved out.” 436 F. Supp., at
1331. The District Court found that “the motivating factor
behind the discharges of [petitioners] was that they were
living together in a state of ‘open adultery.”” Id., at 1332.
Respondents were unwilling to appear as if they “condoned
[petitioners’] extramarital ‘affair’ and . . . the child’s birth
out of wedlock.” Ibid. Thus, respondents apparently did
not object to furtive adultery, but only to petitioners’ refusal
to hide their relationship. In essence, respondents sought to
force a standard of hyprocrisy on their employees and fired
those who declined to abide by it. In my view, this form of
diserimination is particularly invidious.

Such administrative intermeddling with important personal
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rights merits more than minimal serutiny. One such right,
clearly implicated by petitioners’ discharge, is that “ ‘of the
individual . . . to engage in any of the common occupations
of life,’ ” Board of Regents v. Roth, 408 U. S. 564, 572 (1972),
quoting Meyer v. Nebraska, 262 U. S. 390, 399 (1923); see
Perry v. Sindermann, 408 U. 8. 593, 597 (1972) ; Pickering v.
Board of Education, 391 U. S. 563, 568 (1968). Perhaps even
more vital is “the right to be free, except in very limited
eircumstances, from unwanted governmental intrusions into
one’s privacy.” Stanley v. Georgia, 394 U. S. 557, 564 (1969).
Although we have never demarcated the precise boundaries of
this right, we have held that it broadly encompasses “freedom
of personal choice in matters of marriage and family life.”
Cleveland Board of Education v. LeFleur, 414 U. S. 632, 639—
640 (1974) (pregnancy). See, e. g., Loving v. Virginia, 388
U. S. 1, 12 (1967), and Zablocki v. Redhail, 434 U. S. 374,
383-385 (1978) (marriage); Skinner v. Oklahoma ex rel.
Williamson, 316 U. S. 535, 541-542 (1942) (procreation);
Eisenstadt v. Baird, 405 U. S. 438, 453-454 (1972) ; ud., at 460,
463-465 (WHITE, J., concurring in result), and Carey v. Pop-
ulation Services International, 431 U. S. 678, 684-685 (1977)
(contraception) ; Prince v. Massachusetts, 321 U. S. 158, 166
(1944) (family relationships); Pierce v. Society of Sisters,
268 U. S. 510, 535 (1925), and Meyer v. Nebraska, supra,
at 399 (child rearing and education); Roe v. Wade, 410 U. S.
113, 152-153 (1973) (abortion); Moore v. East Cleveland,
431 U. S. 494, 499 (1977) (plurality opinion) (right to de-
termine family living arrangements).

Petitioners’ rights to pursue an open rather than a clan-
destine personal relationship and to rear their child together
in this environment closely resemble the other aspects of
personal privacy to which we have extended constitutional
protection. That petitioners’ arrangement was unconven-
tional or socially disapproved does not negate the resemblance,
cf. Carey v. Population Services International, supra, at
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698, 699 (plurality opinion); FEisenstadt v. Baird, supra, at
452-453; Wisconsin v. Yoder, 406 U. S. 205, 223-224 (1972),
particularly in the absence of a judgment that the arrange-
ment so offends social norms as to evoke criminal sanctions.
And certainly, no distinetion can be drawn between this case
and those cited above in terms of the importance to peti-
tioners of this personal decision. In addition, to impose
separate living arrangements as a condition of employment
impinges not only on petitioners’ associational interests, but
also on the interests of their child in having a two-parent
home. See Trimble v. Gordon, supra, at 769-770; Weber v.
Aetna Casualty & Surety Co., 406 U. S. 164, 175 (1972).

Petitioners’ choice of living arrangements for themselves
and their child is thus sufficiently close to the interests we
have previously recognized as fundamental and sufficiently
related to the constitutional guarantee of freedom of associa-
tion that it should not be relegated to the minimum rationality
tier of equal protection analysis, a disposition that seems
invariably fatal to the assertion of a constitutional right. See
Massachusetts Board of Retirement v. Murgia, 427 U. S., at
319-320 (MarsHALL, J., dissenting). Rather, respondents
should at least be required to show that petitioners’ discharge
serves a substantial state interest. See San Antonio Inde-
pendent School Dist. v. Rodriguez, 411 U. S., at 124-126
(MARSHALL, J., dissenting) ; Massachusetts Board of Retire-
ment v. Murgia, supra, at 325 (MARSHALL, J., dissenting);
Reed v. Reed, supra, at 76-77. As the plurality held in
Moore v. East Cleveland, supra, at 499, “when the government
intrudes on choices concerning family living arrangements,
this Court must examine carefully the importance of the
governmental interests advanced and the extent to which they
are served by the challenged regulation.”

Moreover, respondents’ actions here may not withstand
even the minimal scrutiny of the rational-basis test. In the
District Court’s view, the test was satisfied because respondents
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could have legitimately concluded that petitioners’ relation-
ship impaired their effectiveness on the job and that failure
to discharge them would constitute tacit approval of an illicit
relationship.

The court acknowledged, however, that petitioners were
“competent employees who had had no significant problems
with their employers until the circumstances that gave rise to
their discharges.” 436 F. Supp., at 1330-1331. In suggesting
that respondents could rationally find petitioner Hollenbaugh
unfit to perform her duties, the court observed merely that
her job “involved direct and frequent contacts with the com-
munity” and that the “community was well aware of [peti-
tioners’] living arrangement.” Id., at 1332, 1333. This
reasoning reduces to the conclusion that Hollenbaugh was
incompetent as a librarian because some members of the com-
munity disapproved of her lifestyle. But the District Court
never intimated that this disapproval affected the community
members’ use of the library or that Hollenbaugh’s marital
status in any way diminished her ability to discharge her
duties as a librarian. And the court gave no indication that
Philburn’s custodial job called for similar contacts with the
community or that his performance was affected in any way
by his extramarital relationship.

Nor does the District Court’s opinion make eclear how
respondents’ interest in avoiding the appearance of ‘tacit
approval” of petitioners’ relationship provided a rational basis
for petitioners’ discharge. The court adverted to no evidence
suggesting that petitioners’ status impaired the library’s per-
formance of its public function. Moreover, the State has
given some indication of the prevailing moral sensibilities of
the community by the repeal in 1972 of the criminal sanctions
against fornication and adultery.

IIT

On a record so devoid of evidence in support of petitioners’
discharge, the Court of Appeals’ holding appears to conflict
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with decisions of other courts striking down similar attempts
by governmental bodies to regulate the private lives of their
employees. In Andrews v. Drew Municipal Separate School
Dast., 507 F. 2d 611 (CA5 1975), cert. dismissed as improvi-
dently granted, 425 U. S. 559 (1976), the Court of Appeals
found that a school district rule barring employment of unwed
parents was insufficiently related to any legitimate objective
to satisfy the requirements of the Equal Protection Clause.
Similarly, in Drake v. Covington County Board of Education,
371 F. Supp. 974, 979 (MD Ala. 1974), a three-judge District
Court declared unconstitutional the dismissal of an unmarried,
pregnant teacher, finding no compelling interest “which would
justify the invasion of [the teacher’s] constitutional right of
privacy.” See also Mindel v. United States Civil Service
Commission, 312 F. Supp. 485 (ND Cal. 1970) (discharge of
postal clerk for living with a woman not his wife held uncon-
stitutional). These decisions reflect a considerably greater
degree of solicitude for the privacy interests of public em-
ployees than was evident in the rulings of the courts below.

I believe that individuals’ choices concerning their private
lives deserve more than token protection from this Court,
regardless of whether we approve of those choices. Accord-
ingly, I dissent from the denial of certiorari.

No. 78-5582. Rocers v. Doucras T Ux. Ct. App. D. C.
Certiorari denied. MR. JusTicE BRENNAN and MR. JUSTICE

MarsHALL would grant certiorari Reported below: 390 A.
2d+#1%

Rehearing Denied
No. 78-5110. Crisar1 v. UNITED STATES, ante, p. 931;
and
No. 78-5322. LingHaM v. COMMISSIONER OF INTERNAL
REVENUE, ante, p. 933. Petitions for rehearing denied.
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DrcEMBER 26, 1978

Dismissal Under Rule 60

No. 78-688. SAMMONS, DBA SAMMONS TRUCKING, ET AL. 0.
SCHINDELE ET AL. Appeal from Sup. Ct. Minn. dismissed
under this Court’s Rule 60. Reported below: 268 N. W. 2d
547.

JANUArY 8, 1979
Affirmed on Appeal

No. 78-580. Garcia ET AL, v. UvALDE COUNTY ET AL.; and

No. 78-731. Unitep StaTES v. UVALDE COUNTY ET AL.
Affirmed on appeal from D. C. W. D. Tex. Mkr. Jusrice
BrenNAN and MR. Justice MarsHALL would note probable
jurisdiction and set cases for oral argument. Reported below:
455 F. Supp. 101,

Appeals Dismissed

No. 77-1567. Buck v. HunTER ET AL. Appeal from Ct.
App. N. Y. dismissed for want of substantial federal question.
Mkr. Justice BRENNAN would note probable jurisdiction and
set case for oral argument. Reported below: 44 N. Y. 2d 137,
375 N. E. 2d 735.

No. 78-343. GrapY ET AL. v. McLeEAN. Appeal from Ct.
App. N. Y. dismissed for want of jurisdiction. Treating the
papers whereon the appeal was taken as a petition for writ of
certiorari, certiorari denied Reported below: 44 N. Y. 2d
949.

No. 78-5508. Drew v. LouisianA. Appeal from Sup. Ct.
La. dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for writ of certi-
orari, certiorari denied. Reported below: 360 So. 2d 500.

No. 78-5660. BeLn v. CHURCH ET AL. Appeal from C. A.
5th Cir. dismissed for want of jurisdiction. Treating the
papers whereon the appeal was taken as a petition for writ of
certiorari, certiorari denied.
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No. 78-621. VILLAGE OF CARPENTERSVILLE v. LIMPERIS,
TrusTEE IN BankrUpPTCY. Appeal from C. A. 7th Cir. dis-
missed for want of jurisdiction. Treating the papers whereon
the appeal was taken as a petition for writ of certiorari, certio-
rari denied. Reported below: 583 F. 2d 290.

No. 78-741. FurcH v. O’LEarY; and FurcE v. SIEBEN-
MorGeN. Appeal from Ct. App. Cal.,, 1st App. Dist., dis-
missed for want of jurisdiction. Treating the papers whereon
the appeal was taken as a petition for writ of certiorari, cer-
tiorari denied.

No. 78-5662. Cross v. ALzoFoN ET AL. Appeal from Ct.
App. Cal,, 1st App. Dist., dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 78-360. RanNpoLPH ET AL. v. MuUNIcIPAL CoOURT,
SouTHERN JubpiciAL DistricT, COUNTY OF SAN MATEO, ET AL.
(CaLtrorNIA, REAL PARTY 1IN INTEREST). Appeal from Ct.
App. Cal,, 1st App. Dist., dismissed for want of substantial fed-
eral question. MR. JUSTICE BRENNAN, MR. JUSTICE STEWART,
and MR. Justice MARsSHALL would reverse the convictions.

No. 78-649. Crity oF BOSTON ET AL. v. ANDERSON ET AL.
Appeal from Sup. Jud. Ct. Mass. dismissed for want of sub-
stantial federal question. MR. Justick BRENNAN, MR. JuUs-
TicE BraAckMUN, and MR. Justice PoweLL would note prob-
able jurisdiction and set case for oral argument. Reported
below: —— Mass. —, 380 N. E. 2d 628.

No. 78-816. BEeLL v. NEW YORK STATE L1QUOR AUTHORITY.
Appeal from App. Div., Sup. Ct. N. Y., 3d Jud. Dept., dis-
missed for want of jurisdiction. Reported below: 62 App.
Div. 2d 1066, 403 N. Y. S. 2d 804.

No. 78-5290. EzzeuL v. Los AnceLEs CouNTY DEPART-
MENT OF ApopTiONS. Appeal from Sup. Ct. Cal. dismissed
for want of substantial federal question. Reported below:
21 Cal. 3d 349, 579 P. 2d 495.
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No. 78-5357. CaLpwerLL v. KAQUATOSH ET AL. Appeal
from Sup. Ct. Wis. dismissed for want of substantial federal
question. MRg. JusticE BRENNAN and MR. JUSTICE STEVENS
would note probable jurisdiction and set case for oral argu-
ment. Reported below: 84 Wis. 2d 545, 267 N. W. 2d. 870.

Certiorari Granted—Vacated and Remanded

No. 78-571. BrucHEer v. UN1TED STATES. C. A. 10th Cir.
Certiorari granted, judgment vacated, and case remanded to
the United States District Court for the District of Wyoming
with directions to vacate its judgment and dismiss the indict-
ment. MRr. Justice WHITE, MR. JUsTICE PowELL, and MR.
JusticE REENQUIST dissent. Reported below: 581 F. 2d 244.

Mascellaneous Orders

No. 77, Orig. TENNESSEE v. ARKANSAS. It is ordered that
the Honorable Earl R. Larson, Senior Judge of the United
States District Court for the District of Minnesota, be ap-
pointed Special Master in this case with authority to fix the
time and conditions for the filing of additional pleadings and
to direct subsequent proceedings, and with authority to sum-
mon witnesses, issue subpoenas, and take such evidence as
may be introduced and such as he may deem necessary to call
for. The Master is directed to submit such reports as he may
deem appropriate.

The Master shall be allowed his actual expenses. The al-
lowances to him, the compensation paid to his technical, sten-
ographie, and clerical assistants, the cost of printing his report,
and all other proper expenses shall be charged against and be
borne by the parties in such proportion as the Court may
hereafter direct.

It is further ordered that if the position of Special Master
in this case becomes vacant during a recess of the Court, THE
Caier Justice shall have authority to make a new designa-
tion which shall have the same effect as if originally made by
the Court. [For earlier order herein, see ante, p. 812.]
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No. A-452 (78-951). MorroN v. MorTOoN. Ct. App. Cal.,
2d App. Dist. Application for stay, addressed to MR. JUSTICE
BreNNAN and referred to the Court, denied.

No. A-580 (78-437). CALIFANO, SECRETARY OF HEALTH,
EpucaTioN, AND WELFARE v. WESTCOTT ET AL.; and

No. A-374 (78-689). SHARP, COMMISSIONER, DEPARTMENT
oF PuBLic WELFARE OF MASSACHUSETTS v. WESTCOTT ET AL.
D.C.Mass. [Probable jurisdiction noted, ante, p. 1044.] Ap-
plication of the Solicitor General for stay of judgment of the
United States District Court for the District of Massachusetts,
presented to MR. JusTice BRENNAN, and by him referred to
the Court, granted pending this Court’s final disposition of the
cases. MR. JusTice BrRENNAN would deny the application.
Application of the Attorney General of Massachusetts for
partial stay of judgment of the United States District Court
for the District of Massachusetts, addressed to Mgr. JUSTICE
RemNQUIST and referred to the Court, denied.

No. A-601. Lyn~cH ET AL. v. UNITED STATES. Application
for stay of mandate of the United States Court of Appeals for
the District of Columbia Circuit, addressed to MR. JUSTICE
MarsHALL and referred to the Court, denied.

No. D-70. I~ Re DisBaRMENT oF WEBER. Disbarment
entered. [For earlier order herein, see 429 U. S. 936.]

No. D-124. I~N rReE DisBaARMENT oF Linpsay. Disbarment
entered. [For earlier order herein, see 434 U. S. 979.]

No. 77-1497. ArkANsAs v. SANDERS. Sup. Ct. Ark. [Cer-
tiorari granted, ante, p. 891.] Motion of respondent for leave
to proceed further herein in forma pauperis granted. Motion
for appointment of counsel granted, and it is ordered that Jack
T. Lassiter, Esquire, of Little Rock, Ark., be appointed to
serve as counsel for respondent in this case.
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No. 77-922. CurysLER Corp. v. BROWN, SECRETARY OF
DEerENSE, ET AL. C. A. 3d Cir. [Certiorari granted, 435 U. S.
914.] Motion of petitioner for leave to file supplemental
brief after argument granted.

No. 77-1575. FeperaL CoMMUNICATIONS COMMISSION .
MipwesT VipEO CORP. ET AL.;

No. 77-1648. AmEericaN CiviL LiBerTies UNioN v. Feb-
ERAL CoMMUNICATIONS CoMMISSION ; and

No. 77-1662. NaTioNAL BrAck MEpiA COALITION ET AL. v.
Mmwest Vipeo Corp. ET AL. C. A. 8th Cir. [Certiorari
granted, ante, p. 816.] Motion of the Solicitor General to
dispense with printing appendix granted.

No. 77-1578. BroapcasT Music, INc., ET AL. v. COLUMBIA
BroapcasTiNG SysTEM, INC,, ET AL.; and

No. 77-1583. AMERICAN SocIETY OF COMPOSERS, AUTHORS,
& PuBLISHERS ET AL. v. COLUMBIA BROADCASTING SYSTEM,
Inc, BT AL. C. A. 2d Cir. [Certiorari granted, ante, p. 817.]
Motions of National Broadeasting Co., Inc., American Broad-
casting Companies, Inc., and National Religious Broadcasters,
Ine., for leave to file briefs as amici curiae granted. Motion
- of All-Industry Television Music License Committee for leave
to participate in oral argument as amicus curige denied.

No. 77-1652. FepeEraL ENErcY REGULATORY COMMISSION
v. SHELL O1L Co. ET AL.; and

No. 77-1654. ConsuMeR ENErRGY COUNCIL OF AMERICA v.
FrepEral ExERGY REGULATORY ComMission. C. A. 5th Cir.
[Certiorari granted, amte, p. 817.] Motion of the Solicitor
General for additional time for oral argument denied. MRg.
JUSTICE STEWART took no part in the consideration or decision
of this motion.

No. 78-5914. ScHREIBMAN v. WALTER E. HELLER & CoM-
PANY OF PurrTo R1co ET AL. C. A. 1st Cir. Motion of Las
Colinas Development Corp. for leave to proceed in forma pau-
peris denied. MR. JusTicE STEWART would grant the motion.
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No. 77-1806. Forp Motor Co. (CHICAGO STAMPING
PranT) v. NatioNAL LaBor RevaTionNs Boarp T AL. C. A.
7th Cir. [Certiorari granted, ante, p. 891.] Motion of re-
spondent UAW Local 588 for additional time for oral argu-
ment denied. Alternative request for divided argument
granted.

No. 77-6949. Dunn~ v. UniTep States. C. A. 10th Cir.
[Certiorari granted, ante, p. 1045.] Motion for appointment
of counsel granted, and it is ordered that Daniel J. Sears,
Esquire, of Denver, Colo., be appointed to serve as counsel
for petitioner in this case.

No. 78-99. Parker v. RanporpH ET AL. C. A. 6th Cir.
[Certiorari granted, ante, p. 978.] Motion for appointment
of counsel granted, and it is ordered that Walter Lee Evans,
Esquire, of Memphis, Tenn., be appointed to serve as counsel
for respondent in this case.

No. 78-201. GreeNHoLTZ, CHAIRMAN, BOARD OF PAROLE
OF NEBRASKA, ET AL. . INMATES OF THE NEBRASKA PENAL AND
CorrecTioNAL CompLEX ET AL. C. A. 8th Cir. [Certiorari
granted, ante, p. 817.] Motion of Jerome N. Frank Legal
Services Organizations of Yale Law School et al. for leave to
participate in oral argument as amict curiae denied.

No. 78-225. BaBBITT, GOVERNOR OF ARIZONA, ET AL. 0.
Un~itEp FARM WoRKERS NATIONAL UNION ET AL. D. C. Ariz.
[Probable jurisdiction postponed, ante, p. 891.] Motion of
appellee United Farm Workers National Union for additional
time for oral argument granted and 10 additional minutes
allotted for that purpose. Appellants also allotted an addi-
tional 10 minutes for oral argument.

No. 78-5283. JacksoN v. VirGINIA ET AL. C. A, 4th Cir.
[Certiorari granted, ante, p. 1001.] Motion for appointment
of counsel granted, and it is ordered that Carolyn J. Colville
of Richmond, Va., be appointed to serve as counsel for peti-
tioner in this case.
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No. 78-329. BeLLOTTI, ATTORNEY GENERAL OF MASSACHU-
SETTS, ET AL. v. BAIRD ET AL.; and

No. 78-330. HunNErwADEL v. Bairp ET AL. D. C. Mass.
[Probable jurisdiction noted, ante, p. 925.] Motion for ap-
pointment of Alan Ernest as counsel or guardian ad litem for
unborn children denied.

No. 78-5633. Carter v. Bug, U. S. DistricT JUDGE;

No. 78-5747. CarBINO ET AL. v. UNITED STATES COURT OF
AppeALS FOR THE THIRD CIRCUIT; and

No. 78-5799. Green v. Ravrston, Jupce. Motions for
leave to file petitions for writs of mandamus denied.

No. 78-5717. Greexn v. Crerk, U. S. District COURT,
WESTERN DistrIicT oF Missourl. Motion for leave to file
petition for writ of mandamus and/or prohibition denied.

Probable Jurisdiction Noted

No. 78-759. Leroy, ATTORNEY GENERAL OF IDAHO, ET AL.
v. GREAT WESTERN UN1TED CorP. Appeal from C. A. 5th Cir.
Probable jurisdiction noted. Reported below: 577 F. 2d 1256.

Certiorart Granted

No. 78—223. NarronaL Lasor ReEraTioNs BoARD v. BAPTIST
Hosprrar, Inc. C. A. 6th Cir. Certiorari granted. Re-
ported below: 576 F. 2d 107.

No. 78-625. ANDRUS, SECRETARY OF THE INTERIOR, ET AL.
v. S1ErRrA CLuB ET AL. C. A. D. C. Cir. Certiorari granted.
Reported below: 189 U. S. App. D. C. 117, 581 F. 2d 895.

No. 78-690. REerTer v. SonoroNE Corp. ET AL. C. A. 8th
Cir. Certiorari granted. Reported below: 579 F. 2d 1077.

No. 78-711. SourHEASTERN CoMMUNITY COLLEGE v. DAVIS.
C. A, 4th Cir. Certiorari granted. Reported below: 574
F. 2d 1158.

No. 78-744. Unitep States v. TiMmmreck. C. A. 6th Cir.
Certiorari granted. Reported below: 577 F. 2d 372.
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No. 78-753. GREAT AMERICAN FEDERAL SAVINGS & Loan
Assn. ET AL. v. NovorNy. C. A, 3d Cir. Certiorari granted.
Reported below: 584 F. 2d 1235.

No. 78-776. Unitep StATES v. BaTcHELDER. C. A, 7th
Cir. Certiorari granted. Reported below: 581 F. 2d 626.

No. 78-575. SouTHERN RAILWAY Co. v. SEABOARD ALLIED
MiLLiNnGg CORP. ET AL.;

No. 78-597. INTERSTATE COMMERCE COMMISSION . SEA-
BOARD ALLIED M1LLING CORP. ET AL.; and

No. 78-604. SreaBoarp CoasT LiNE RaiLroap Co. ET AL. v.
SEABOARD ALLIED MiLLiNG Corp. ET AL. C. A, 8th Cir. Cer-
tiorari granted, cases consolidated, and a total of one hour al-
lotted for oral argument. MRg. JusTicE POowELL took no part
in the consideration or decision of these petitions. Reported
below: 570 F. 2d 1349.

No. 78-610. CorumBUS BoArRD OF EDUCATION ET AL. v.
Pexick ET AL. C. A, 6th Cir. Certiorari granted and case
set for oral argument with No. 78-627, immediately wnfra.
Reported below: 583 F. 2d 787.

No. 78-627. Dayron Boarp oF EDUCATION ET AL, v. BRINK-
MAN ET AL. C. A. 6th Cir. Certiorari granted and case set
for oral argument with No. 78610, immediately supra. Re-
ported below: 583 F. 2d 243.

No. 78-680. HurcHINSON v. Proxmige, U. S. SENATOR,
ET AL. C. A. 7th Cir. Certiorari granted and case set for oral
argument with No. 78-5414, immediately infra. Reported
below: 579 F. 2d 1027.

No. 78-5414. WoLstoN v. ReApER’'S DigesT Assn., INc,
ET AL. C. A. D. C. Cir. Motion of petitioner for leave to
proceed in forma pauperis granted. Certiorari granted and
case set for oral argument with No. 78-680, immediately
supra. Reported below: 188 U. S. App. D. C. 185, 578 F. 2d
427,
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No. 78-749. Kentucky v. WHORrTON. Sup. Ct. Ky.
Motion of respondent for leave to proceed in forma pauperis
and certiorari granted. Reported below: 570 S. W. 2d 627.

No. 78-5384. SanpstrRoM v. MonTaNA. Sup. Ct. Mont.
Motion of petitioner for leave to proceed in forma pauperis
and certiorari granted. Reported below: 176 Mont. 492, 580
P. 2d 106.

Certiorart Denied. (See also Nos. 78-343, 78-621, 78-741,
78-5508, 78-5660, and 78-5662, supra.)
No. 77-6300. BmHiILLiPS, AKA GERGEL ¥. PENNSYLVANIA.
Sup. Ct. Pa. Certiorari denied. Reported below: 475 Pa.
427, 380 A. 2d 1210.

No. 78-342. Jara v. MuNiciPAL COURT FOR THE SAN AN-
ToN10 JUpICIAL DistrIcT OF Los ANGELEs County (COoUNTY
or Los ANGELES ET AL., REAL PArTiES 1IN INTEREST). Sup.
Ct. Cal. Certiorari denied. Reported below: 21 Cal. 3d 181,
578 P. 2d 94.

No. 78-373. TooMmer v. ArkaNsas. Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 263 Ark. 595, 566 S. W. 2d
393.

No. 78-388. Tex-La EvLrctric COOPERATIVE, INC., ET AL.
v. ANDRUS, SECRETARY OF THE INTERIOR, ET AL. C. A, D. C.
Cir. Certiorari denied. Reported below: 188 U. S. App.
D. C. 201, 578 F. 2d 443.

No. 78-393. PierceEALL v. VIRGINTA. Sup. Ct. Va. Cer-
tiorari denied. Reported below: 218 Va. 1016, 243 S. E. 2d
2098

No. 78-394. Costanzo v. Unirep StaTES. C. A. 2d Cir.
Certiorari denied. Reported below: 581 F. 2d 28.

No. 78-399. NaBors v. ARKANsAS. Sup. Ct. Ark. Certi-
orari denied. Reported below: 263 Ark. 409, 565 S. W. 2d
598.
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No. 78-417. CALIFORNIA ET AL. v. CIviIL AERONAUTICS
Boarp; and

No. 78-447. NATIONAL ASSOCIATION OoF REGULATORY UTIL-
Ity ComMIssioNERS v. CrviL AeroNAUTICS Boarp, C. A,
D. C. Cir. Certiorari denied. Reported below: 189 U. S.
App. D. C. 176, 581 F. 2d 954.

No. 78423. CHEIMAN ET AL. v. UNITED STATES. C. A.
6th Cir. Certiorari denied. Reported below: 578 F. 2d 160.

No. 78430. Topp ET UX. v. AsSociATED CREDIT BUREAU
Services, Inc., ET AL, C. A. 3d Cir. Certiorari denied.
Reported below: 578 F. 2d 1376.

No. 78-462. OsBorNE v. UNiTED STATES. Ct. Cl. Cer-
tiorari denied. Reported below: 216 Ct. Cl. 469, 578 F. 2d
1390.

No. 78-484. O’CarragcHAN ». UnNITED STATES. Ct. CL
Certiorari denied. Reported below: 216 Ct. Cl. 481, 578 F. 2d
1390.

No. 78-489. MircHELL ET UX. v. UNITED STATES. C. A.
9th Cir. Certiorari denied. Reported below: 577 F. 2d 1356.

No. 78-495. CorLe HospitaL, INc., ET AL. v. CALIFANO,
SEcreTARY oF HEALTH, EpUCATION, AND WELFARE. C. A. 7th
Cir. Certiorari denied. Reported below: 582 F. 2d 1284.

No. 78-496. RICHARDSON ET AL. v. UNITED STaTES. C. A.
9th Cir. Certiorari denied. Reported below: 580 F. 2d 946.

No. 78497. Ramsey v. UNitep States. Ct. Cl.  Certi-
orari denied. Reported below: 215 Ct. Cl. 1042, 578 F. 2d
1388.

No. 78-505. BRAESCH ET AL. v. DEPASQUALE ET AL. Sup.
Ct. Neb. Certiorari denied. Reported below: 200 Neb. 726,
2656 N. W. 2d 842.
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No. 78-514. ABNEY v. ABNEY. Ct. App. Ind. Certiorari
denied. Reported below: — Ind. App. —, 374 N. E. 2d
264.

No. 78-518. NacireMA OpeErRATING Co. ET AL. v. LynNN
T AL. C. A. 3d Cir. Certiorari denied. Reported below:
577 F. 2d 852.

No. 78-532. ConsoLiDATION CoaL Co. v. UNITED STATES;

No. 78-537. Zitxo v. UNITED STATES; and

No. 78-697. Marks v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 579 F. 2d 1011.

No. 78-538. CrrppEN v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 570 F. 2d 535.

No. 78-542. Tama MgeaT PackiNnG Corp. v. NATIONAL
Lasor RevaTions Boarp., C. A. 8th Cir.  Certiorari denied.
Reported below: 575 F. 2d 661.

No. 78-547. Burron v. UniTep STaTES. C. A. D. C. Cir.
Certiorari denied. Reported below: 189 U. S. App. D. C. 327,
584 F. 2d 485.

No. 78-548. Agroyo T AL. v. UNITED STATES. C. A. 7th
Cir. Certiorari denied. Reported below: 581 F. 2d 649.

No. 78-562. MaponnNA v. UntrEp StaTEs. C. A. 2d Cir.
Certiorari denied. Reported below: 582 F. 2d 704.

No. 78-569. Parron v. Unitep States. C. A. 3d Cir.
Certiorari denied. Reported below: 582 F. 2d 1278.

No. 78-577. VALAND v. IMMIGRATION AND NATURALIZATION
Service. C. A. 3d Cir. Certiorari denied. Reported below:
577 F. 2d 730.

No. 78-581. CaAuN v. JoINT BAR ASSOCIATION GRIEVANCE
CommrirTee. Ct. App. N. Y. Certiorari denied. Reported
below: 44 N. Y. 2d 641, 376 N. E. 2d 934.
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No. 78-585. Jackson SawMILL Co., INc., ET AL. v. UNITED
States ET AL. C. A. 8th Cir. Certiorari denied. Reported
below: 580 F. 2d 302.

No. 78-592. St. VinceEnNT's MEepicar CENTER OF RicH-
MOND 2. STATE HuMaN RiecHTS APPEAL BOARD ET AL. App.
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re-
ported below: 59 App. Div. 2d 778, 398 N. Y. S. 2d 735.

No. 78-594. O’Briexn v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 571 F. 2d 583.

No. 78-614. ConstrUCTION & GENERAL LABORERS’ UNION
Locan 1140, AFFILIATED WITH INTERNATIONAL LABORERS’
Union oF NortH AMERICA, AFL-CIO v. NATIONAL LABOR
Revations Boarp. C. A. 8th Cir. Certiorari denied. Re-
ported below: 577 F. 2d 16.

No. 78-615. INTERNATIONAL ASSOCIATION OF MACHINISTS
& AErrospacE WorkERs, AFL-CIO v. NAaTroNAL LaBor RELA-
TIONS BoARrD ET AL. C. A. D. C. Cir. Certiorari denied. Re-
ported below: 193 U. S. App. D. C. 279, 595 F. 2d 664.

No. 78-619. Gerry OrL Co. v. DEPARTMENT OF ENERGY
ET AL. Temp. Emerg. Ct. App. Certiorari denied. Reported
below: 581 F. 2d 838.

No. 78-633. Locar 102, INTERNATIONAL L.ADIES’ GARMENT
Workers’ UnioN v. UNiTep STaTES. C. A. 2d Cir. Certio-
rari denied. Reported below: 586 F. 2d 832.

No. 78-639. INTERNATIONAL BROTHERHOOD OF ELECTRICAL
WorkEeRs, LocaL 367 v. NATIONAL LABOR RELATIONS BOARD.
C. A. 3d Cir. Certiorari denied. Reported below: 578 F. 2d
1375.

No. 78-652. PraT v. NATIONAL TRANSPORTATION SAFETY
Boarp. C. A. D. C. Cir. Certiorari denied.
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No. 78-658. Urarm Power & LicaT Co. v. ENVIRONMEN-
AL DeEFENSE Funp, INc., ET AL.; and

No. 78-678. Cororapo RivER WATER CONSERVATION Dis-
TRICT ET AL. . ENVIRONMENTAL DEFENSE FUND, INC., ET AL.
C. A. D. C. Cir. Certiorari denied.

No. 78-659. FORSTNER v. IMMIGRATION AND NATURALIZA-
tioN SErRvice. C. A. 9th Cir. Certiorari denied. Reported
below: 579 F. 2d 506.

No. 78-660. PrEASANTON GRAVEL Co. v. COMMISSIONER OF
INTERNAL REVENUE. C. A. 9th Cir. Certiorari denied. Re-
ported below: 578 F. 2d 827.

No. 78-664. New York SHIPPING AssN., INc., ET AL. v.
WarerrroNT CoMMissioN oF NEw York Hareor. C. A. 3d
Cir. Certiorari denied. Reported below: 582 F. 2d 1275.

No. 78-668. Drpp v. UniTED STATES. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 581 F. 2d 1323.

No. 78-677. ArrHUR YOoUNG & Co0. v. SECURITIES AND EX-
cHANGE CommissioNn. C. A. D. C. Cir. Certiorari denied.
Reported below: 190 U. S. App. D. C. 37, 584 F. 2d 1018.

No. 78-682. T. G. Morors, Inc., or Houston, pBA Tom
GraY DATsUN v. JacksoN ET AL. C. A. 5th Cir. Certiorari
denied. Reported below: 577 F. 2d 1133.

No. 78-684. AmEericAN SeErvICE Corp. ET AL. v. UNITED
States. C. A. 5th Cir. Certiorari denied. Reported below:
580 F. 2d 823.

No. 78-686. FrLeming v. CITIZENS FOR ALBEMARLE, INC.,
ET AL. C. A. 4th Cir. Certiorari denied. Reported below:
577 F. 2d 236.

No. 78-691. FoSTER ET AL. . MARYLAND FEDERAL SAVINGS
& Loan Assn. C. A. D. C. Cir. Certiorari denied. Re-
ported below: 191 U. S. App. D. C. 226, 590 F. 2d 928.
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No. 78695. Fowtrer v. Iowa. Sup. Ct. Iowa. Certiorari
denied. Reported below: 268 N. W. 2d 220.

No. 78-700. McKinnEY ET UX. v. UNITED STATES. C. A.
5th Cir. Certiorari denied. Reported below: 574 F. 2d 1240.

No. 78-702. ZarcoNE v. PERrY ET AL. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 581 F. 2d 1039.

No. 78-704. Garcia v. New Megxico. Ct. App. N. M.
Certiorari denied.

No. 78-705. P. D. Q., Inc., oF Miam1 v. NissaNn Moror
CorproraTioNn 1IN U. S. A. BT AL. C. A. 5th Cir. Certiorari
denied. Reported below: 577 F. 2d 910.

No. 78-706. SouTHERN PAciric TRANSPORTATION Co. ET AL.
v. Burns. C. A. 9th Cir. Certiorari denied. Reported be-
low: 589 F. 2d 403.

No. 78-710. Kueixn v. Unitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 582 F. 2d 186.

No. 78-713. UN~ITED STATES v. SEA-LAND SERVICE, INC.
C. A. 3d Cir. Certiorari denied. Reported below: 577 F. 2d
730.

No. 78-716. NatioNaL Auto Broxers CORP. ET AL. 0.
GENERAL Morors Corp. T AL. C. A. 2d Cir. Certiorari de-
nied. Reported below: 572 F. 2d 953.

No. 78-717. GaronzIK v. SHEARSON HAYDEN StonE, INC.
C. A. 5th Cir. Certiorari denied. Reported below: 574 F. 2d
1220.

No. 78-725. SovereiGn CoxsrtructioN Co., Lrp. v. CiTY
oFr PHIirapErLpHIA. C. A. 3d Cir. Certiorari denied. Re-
ported below: 582 F. 2d 1276.

No. 78-726. BeNNETT ET AL. v. Ki6eIiNs BT AL. Ct. App.
D. C. Certiorari denied. Reported below: 391 A. 2d 236.
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No. 78-727. SOUTHEASTERN PENNSYLVANIA TRANSPORTA-
tioN AurHoriTy (SEPTA) v. Kennxy. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 581 F. 2d 351.

No. 78-729. Arrow Foop DistriBuTORS, INc. v. LoVE,
ConservATOR. Sup. Ct. Miss. Certiorari denied. Reported
below: 361 So. 2d 324.

No. 78-754. Unitr, Inc,, ET AL. v. HickMAN ET AL. C. A.
3d Cir. Certiorari denied. Reported below: 582 F. 2d 1277.

No. 78-758. WEesTINGHOUSE ELECcTRIC CorP, v. HUMAN
RicaTs AprPEAL BoARD OF NEW YORK ET AL. App. Div., Sup.
Ct. N.Y., 3d Jud. Dept. Certiorari denied. Reported below:
60 App. Div. 2d 943,401 N. Y. S. 2d 597.

No. 78-760. Tassop, DBA ST. ANDREW ACADEMY ON THE
Sounp v. Unitep States. C. A. 2d Cir. Certiorari denied.

No. 78-767. Gurasgow ET UX. v. BartLEsoN. Ct. App.
Wash. Certiorari denied.

No. 78-768. (GASPER ET AL. v. LOUISIANA STADIUM AND EX-
posiTiION DistricT ET AL. C. A. 5th Cir. Certiorari denied.
Reported below: 577 F. 2d 897.

No. 78-770. Curris v. Frank S. Prrups, INc., ET AL.
Ct. App. D. C. Certiorari denied.

No. 78-773. Unrttep StaTEs Lines, Inc. v. Sun SHIP-
BUILDING & DRy Dock Co. C. A. 3d Cir. Certiorari denied.
Reported below: 582 F. 2d 1276.

No. 78-804. LaRocco v. UNITED STATES; and
No. 78-805. SMALDONE ET AL. v. UNITED StaTES. C. A.

10th Cir. Certiorari denied. Reported below: 583 F. 2d
1129,

No. 78-836. Lee PHARMACEUTICALS v. KREPS, SECRETARY
oF CoMMERCE, ET AL. C. A. 9th Cir. Certiorari denied. Re-
ported below: 577 F. 2d 610.
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No. 78-851. FAYER v. JoINT BAR ASSOCIATION GRIEVANCE
CommMrirTeE, TENTH JUDICIAL Di1stricT. App. Div., Sup. Ct.
N. Y. 2d Jud. Dept. Certiorari denied. Reported below: 63
App. Div. 2d 709, 406 N. Y. S. 2d 493.

No. 78-869. JEZARIAN ET AL. v. RAICHLE, TRUSTEE, ET AL.
C. A. 2d Cir.  Certiorari denied. Reported below: 579 F. 2d
206.

No. 78-870. Robricuez v. UNiTeD STATES. C. A. 2d Cir.
Certiorari denied.

No. 78-5232. Carter v. TELECTRON, INC., ET AL. C. A
5th Cir. Certiorari denied.

No. 78-5271. MaLLeErT v. Loutsiana. Sup. Ct. La. Cer-
tiorari denied. Reported below: 357 So. 2d 1105.

No. 78-5279. HeruiN v. Iuuinors. Sup. Ct. I1l.  Certio-
rari denied. Reported below: 71 Ill. 2d 525, 376 N. E. 2d
1367.

No. 78-5292. BrownN v. Texas. Ct. Crim. App. Tex.
Certiorari denied.

No. 78-5294. TravrLor v. UNiTED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 578 F. 2d 108.

No. 78-5330. GiLLesPIE v. JEFFES, CORRECTIONAL SUPER-
INTENDENT. C. A. 3d Cir. Certiorari denied. Reported be-
low: 582 F. 2d 1278.

No. 78-5371. Brapy Er AL. v. UNITED STATES. C. A. 9th
Cir. Certiorari denied. Reported below: 579 F. 2d 1121.

No. 78-5386. Orpuno v. CALtForNIA. Ct. App. Cal., 4th
App. Dist. Certiorari denied. Reported below: 80 Cal. App.
3d 738, 80 Cal. Reptr. 806.
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No. 78-5393. Sepewick v. SupErIOR COURT OF THE Dis-
tricT OF Corumsia. C. A. D. C. Cir. Certiorari denied.
Reported below: 190 U. S. App. D. C. 63, 584 F. 2d 1044.

No. 78-5416. Rivera v. HEFNER ET AL. Super. Ct. Pa.
Certiorari denied. Reported below: 254 Pa. Super. 627, 387
A. 2d 123.

No. 78-5431. GaviNn ET VIR v. MARYLAND. Ct. Sp. App.
Md. Certiorari denied.

No. 78-5433. HoLuingsworTH v. MAryvranp. Ct. Sp.
App. Md. Certiorari denied.

No. 78-5435. Saenz v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 578 F. 2d 643.

No. 78-5457. Grover v. Doran, SHErRIFF. C. A. 9th Cir.
Certiorari denied.

No. 78-5464. Durry v. CUYLER, CORRECTIONAL SUPERIN-
TENDENT, ET AL. C. A. 3d Cir. Certiorari denied. Reported
below: 581 F. 2d 1059.

No. 78-5491. MonTgoMERY v. UNITED STATES. C. A. 10th
Cir. Certiorari denied. Reported below: 582 F. 2d 514.

No. 78-5506. BaBs ET AL. v. UN1TED STATES. C. A. 10th
Cir. Certiorari denied. Reported below: 580 F. 2d 1011.

No. 78-5510. KirkrAND v. Un1TED STATES. C. A. 3d Cir.
Certiorari denied. Reported below: 582 F. 2d 1277.

No. 78-5515. Cox Er AL. v. Unitep States. C. A. 8th
Cir. Certiorari denied. Reported below: 580 F. 2d 317.

No. 78-5520. Jones v. Unmrep States. C. A. 8th Cir.
Certiorari denied. Reported below: 582 F. 2d 1287.

No. 78-5522. Darraro v. Unitep States. C. A. 3d Cir.
Certiorari denied. Reported below: 582 F. 2d 1277.
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No. 78-5548. VaANDER LiNnDEN v. UNITED STATES. C. A,
5th Cir. Certiorari denied. Reported below: 577 F. 2d 1133.

No. 78-5554. RELIFORD v. CoLoraDO. Sup. Ct. Colo. Cer-
tiorari denied. Reported below: 195 Colo. 549, 579 P. 2d
1145.

No. 78-5555. AxerBLoM v. UNITED STATES. C. A. 10th
Cir. Certiorari denied.

No. 78-5559. McMaHoN v. PENNSYLVANIA. Super. Ct.
Pa. Certiorari denied. Reported below: 256 Pa. Super. 532,
389 A. 2d 173.

No. 78-5562. SmitrH v. UNiTep StratEs. C. A. 9th Cir.
Certiorari denied. Reported below: 580 F. 2d 1054.

No. 78-5564. Cox v. Unirep States. C. A. 10th Cir.
Certiorari denied. Reported below: 581 F. 2d 1374.

No. 78-5570. Cresta v. MEACHUM, CORRECTIONAL SUPER-
INTENDENT. C. A. Ist Cir. Certiorari denied.

No. 78-5573. CaARriER v. VIRGINIA, Sup. Ct. Va. Cer-
tiorari denied.

No. 78-5583. AvLvarapo-CorLoN v. UniTED StTaTES. C. A,
2d Cir. Certiorari denied. Reported below: 584 F. 2d 974.

No. 78-5599. Mgapows v. Un1TteEp StaTES. C. A. 6th Cir.
Certiorari denied.

No. 78-5605. Parks v. Unitep States. C. A, 2d Cir.
Certiorari denied.

No. 78-5613. VANEK v. UniTep States. C. A, 10th Cir.
Certiorari denied.

No. 78-5626. MauDI v. DUKAKIS, GOVERNOR OF MASSA-
cHUSETTS, ET AL. C. A. 1st Cir. Certiorari denied. Re-
ported below: 582 F. 2d 1269.
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No. 78-5630. GreAr v. TENNESSEE. Sup. Ct. Tenn. Cer-
tiorari denied. Reported below: 568 S. W. 2d 285.

No. 78-5636. RaNDALL v. Frrzmorrrs. Ct. App. Cal,, 4th
App. Dist. Certiorari denied.

No. 78-5644. RICcHARDSON v. BLACKBURN, WARDEN. C. A.
5th Cir. Certiorari denied.

No. 78-5646. WARNER v. COMMISSIONER OF INTERNAL
Revenue. C. A. 7th Cir. Certiorari denied.

No. 78-5647. McCLUure v. BaLkcoMm, WarpEN. C. A. 5th
Cir. Certiorari denied. Reported below: 577 F. 2d 938.

No. 78-5652. WricHT v. WiLLiams. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 584 F. 2d 979.

No. 78-5653. Macann v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 579 F. 2d 641.

No. 78-5654. WiLLiaMs v. WORKERS' COMPENSATION AP-
PEALS BoArD oF CALiFORNIA ET AL, Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 78-5656. MANNING v. PENNSYLVANIA. Sup. Ct. Pa.
Certiorari denied. Reported below: 480 Pa. 484, 391 A. 2d
989.

No. 78-5657. SpycHALA v. GUNN, WARDEN, ET AL. C. A.
9th Cir. Certiorari denied. Reported below: 580 F. 2d 1054.

No. 78-5663. HuNTER v. GENERAL Motors CORP. ET AL.
C. A. 6th Cir. Certiorari denied.

No. 78-5665. Prock v. DERRYBERRY, ATTORNEY GENERAL
oF OkrLAHOMA. Sup. Ct. Okla. Certiorari denied.

No. 78-5668. Riees v. GiaANNETTA ET AL, C. A. 6th Cir.
Certiorari denied. Reported below: 582 F. 2d 1280.
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No. 78-5669. Coox v. CrorTs, Jupge. C. A. 5th Cir. Cer-
tiorari denied.

No. 78-5670. Davis v. Omro. Ct. App. Ohio, Cuyahoga
County. Certiorari denied.

No. 78-5672. JomnsoN v. HiutoN, PRISON SUPERINTEND-
ENT, ET AL. C. A, 3d Cir. Certiorari denied.

No. 78-5677. CLEVELAND v. WARDEN, NEW JERSEY STATE
Prison. C. A. 3d Cir. Certiorari denied. Reported below:
582 F. 2d 1278.

No. 78-5681. GainNes v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 578 F. 2d 1381,

No. 78-5682. Revis v. Unitep States. C. A. 4th Cir.
Certiorari denied. Reported below: 584 F. 2d 978.

No. 78-5683. Orvera v. UniTED StaATES. C. A. 5th Cir.
Certiorari denied.

No. 78-5687. Karran v. UniTep Strates. C. A. 5th Cir.
Certiorari denied. Reported below: 576 F. 2d 598.

No. 78-5690. Froyp v. HENDERSON, CORRECTIONAL SUPER-
INTENDENT. C. A. 2d Cir. Certiorari denied. Reported be-
low: 586 F. 2d 832.

No. 78-5691. StokEs v. FAIR, CORRECTIONAL SUPERINTEND-
ENT. C. A. 1st Cir. Certiorari denied. Reported below:
581 F. 2d 287.

No. 78-5695. Mupp kT AL. v. Busse. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 582 F. 2d 1283.

No. 78-5699. GreenN v. Wyrick, WARDEN, T AL. C. A.
8th Cir. Certiorari denied.

No. 78-5700. PartersoN v. THoMPSON, WARDEN, ET AL.
C. A. 6th Cir. Certiorari denied.
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No. 78-5701. RuEruark v. TExas vT AL. C. A. 5th Cir.
Certiorari denied. Reported below: 581 F. 2d 265.

No. 78-5702. FraronN v. SMITH, CORRECTIONAL SUPERIN-
TENDENT. C. A, 2d Cir. Certiorari denied.

No. 78-5703. BATES v. BrierToN, WaRDEN. C. A, 7th Cir.
Certiorari denied. Reported below: 588 F. 2d 834.

No. 78-5704. VAN CRANEBROCK v. CALIFANO, SECRETARY
oF HeavtH, EpucarioN, AND WELFARE. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 588 F. 2d 832.

No. 78-5707. Harpwick v. Brooks T AL. C. A. 5th Cir.
Certiorari denied.

No. 78-5710. JimENEZ v. ESTELLE, CORRECTIONS DIRECTOR.
C. A. 5th Cir. Certiorari denied.

No. 78-5711. Lewis v. Soura CaroniNA. Sup. Ct. S. C.
Certiorari denied.

No. 78-5713. Garcia v. UNITED STATES; and
No. 78-5773. CowenN v, Unitep StaTEs. C. A. 5th Cir.
Certiorari denied. Reported below: 580 F. 2d 827.

No. 78-5714. NeLsonN v. UntTED STATES. C. A. 10th Cir.
Certiorari denied. Reported below: 582 F. 2d 1246,

No. 78-5716. McCrory v. Kirx, Jupge. Ct. Crim. App.
Tex. Certiorari denied.

No. 78-5719. TurnNEr v. ESTELLE, CORRECTIONS DIRECTOR.
C. A. 5th Cir. Certiorari denied.

No. 78-5722. Kaurra v. Unitep States. C. A. 4th Cir.
Certiorari denied. Reported below: 584 F. 2d 978.

No. 78-5729. AxerBLoM v. UNITED STATES. C. A. 9th Cir.
Certiorari denied.




———

1080 OCTOBER TERM, 1978
January 8, 1979 439 U. 8.

No. 78-5731. MarconN1 v. UNiTep StaTES. C. A. 3d Cir.
Certiorari denied. Reported below: 586 F. 2d 836.

No. 78-5735. HarTweLL v. UNIiTED STATES. C. A. 5th Cir.
Certiorari denied. Reported below: 581 F. 2d 266.

No. 78-5736. RoBerts v. UN1TED STATES. C. A. 10th Cir.
Certiorari denied. Reported below: 583 F. 2d 1173.

No. 78-5738. Hixes v. Omro. Ct. App. Ohio, Cuyahoga
County. Certiorari denied.

No. 78-5740. Ross v. Inp1ana. Sup. Ct. Ind. Certiorari
denied. Reported below: 268 Ind. 471, 376 N. E. 2d 1117.

No. 78-5741. Becker v. UNiTED STATES. C. A. 4th Cir.
Certiorari denied. Reported below: 585 F. 2d 703.

No. 78-5743. Rocers v. UniTED STaTES. C. A. 10th Cir.
Certiorari denied.

No. 78-5754. Diaz v. Unirep States. C. A. 9th Cir.
Certiorari denied. Reported below: 570 F. 2d 352.

No. 78-5756. BrckwitH ». UnNiTep States. C. A. 4th
Cir. Certiorari denied. Reported below: 577 F. 2d 737.

No. 78-5766. Acevepo pE CAMPOS, SUBSECRETARY OF DE-
PARTMENT OF NATURAL RESOURCES oF PuerTO RICO, ET AL. 0.
Corpeco DeverLopMENT Corp. C. A. Ist Cir. Certiorari
denied. Reported below: 582 F. 2d 1270.

No. 78-5768. ArmstrOoNG v. UniTep StaTtes. C. A. 5th
Cir. Certiorari denied. Reported below: 580 F. 2d 800.

No. 78-5769. MAaLONE v. AraBama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 361 So. 2d 674.

No. 78-5781. LiNpEN v. UNITED STATES ATTORNEY FOR
THE SOUTHERN DiIsTrICT OF NEW YORK ET AL. C. A. 2d Cir.
Certiorari denied.
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No. 78-5772. HeENNEMEYER v. UNITED STATES. C. A. 6th
Cir. Certiorari denied. Reported below: 586 F. 2d 845.

No. 78-5782. Perry v. Unitep Srtares. C. A. 5th Cir.
Certiorari denied. Reported below: 584 F. 2d 388.

No. 78-5787. Rorrins v. UnrTep Stares. C. A. 6th Cir.
Certiorari denied. Reported below: 586 F. 2d 845.

No. 78-5794. GreeNE v». UniTeEp StaATES. C. A. D. C. Cir.
Certiorari denied.

No. 78-5805. FreemaN v. UniTteEp StatES. C. A. 5th Cir.
Certiorari denied. Reported below: 580 F. 2d 1051.

No. 78-5807. Losing v. Unitep States. C. A. 8th Cir.
Certiorari denied. Reported below: 584 F. 2d 289.

No. 78-5813. WaLkER v. UnIiTED STATES. C. A. 9th Cir.
Certiorari denied. Reported below: 576 F. 2d 253.

No. 78-5815. SaLpana v. UnNitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 588 F., 2d 831.

No. 78-364. Curp, PENITENTIARY SUPERINTENDENT .
Douaras, C. A. 9th Cir. Motion of respondent for leave to
proceed in forma pauperis granted. Certiorari denied. MR.
Justice BLaAckMUN would grant certiorari. Reported below:
578 F. 2d 266.

No. 78-453. ACF Inpustries, Inc.,, CARTER CARBURETOR
Drvision v. EQuaL EMPLOYMENT OPPORTUNITY COMMISSION.
C. A, 8th Cir. Certiorari denied. Reported below: 577 F. 2d
43.

Mkr. Justice PowkLL, with whom MR. JUSTICE STEWART
and MR. JusTicE REENQUIST join, dissenting.

The decision of the Court of Appeals in this case appears to
be inconsistent with recent decisions of this Court on prinei-
ples vital to the proper functioning of the federal courts. I
therefore dissent from the denial of certiorari.
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I

In 1970, a civil rights organization and several individuals
filed a charge against petitioner with respondent Equal Em-
ployment Opportunity Commission (EEOC). It was claimed
that in discharging an employee and in failing to promote
another, petitioner had discriminated on the basis of race.
In 1972, an additional eomplaint was lodged on behalf of
a female employee who asserted that petitioner’s pregnancy-
leave policies discriminated against her on the basis of sex.
Upon the unsuccessful conclusion of conciliation efforts con-
cerning these charges, the EEOC commenced this action
against petitioner in the District Court. The complaint al-
leged broadly that petitioner had discriminated on the basis
of race in its hiring, promotion, apprenticeship, and other
practices, and on the basis of sex with respect to its maternity-
leave and disability benefits.

Each party served interrogatories on the other. The dis-
pute leading to this petition arose from the EEOC’s refusal
adequately to answer interrogatories seeking the names of the
individuals, other than those named in the initial administra-
tive charges, against whom the EEOC believed petitioner
had discriminated. Rather than supply this information, the
EEOC moved the District Court to stay the filing of its
answers while it completed its discovery against petitioner.
This motion was denied. The EEOC thereafter submitted
the following answer to the interrogatories: “The Commission
is unable at this time to identify other individuals until it has
completed its discovery.”

Petitioner moved for sanctions against the EEOC under
Fed. Rule Civ. Proc. 37. At a hearing on this motion, the
District Judge reserved decision and directed the parties to
confer. He stated that if they could not agree on the matter,
he would consider the motion for sanctions. Further nego-
tiations failed to produce an agreement.

The District Court then granted, in part, petitioner’s mo-
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tion for sanctions. It concluded that the answers filed by the
EEOC were merely an attempt to postpone an adequate
response until after the EEOC’s own discovery was completed.
It further found that “the EEOC has not in fact answered
the interrogatories and has wilfully ignored the Court’s
order . . . denying the requested stay.” 76 F. R. D. 143, 144
(1977). The court thought it obvious that the EEOC had
made “broad-based allegations, without any basis for a belief
in those allegations, and then . . . invade[d] the defendant’s
records in an attempt to determine whether or not a cause of
action exists.” Ibid. Rather than dismissing the complaint
outright, as requested by petitioner, the court ordered (1) that
at the trial on the merits it should be taken as established that
petitioner had not discriminated against anyone, with the
possible exception of the individuals named in the adminis-
trative charges before the EEOC; (2) that the EEOC would
not be permitted to introduce evidence of diserimination
against anyone other than those named individuals; and
(3) that the EEOC should pay attorney’s fees of $500.
Sanctions of this kind are expressly authorized by Rule 37 (d).

The EEOC filed a notice of appeal from the District Court’s
order. It argued to the Court of Appeals for the Eighth
Circuit that the sanctions order was appealable either as a
collateral order under Cohen v. Beneficial Loan Corp., 337 |
U. S. 541 (1949), or as a denial of an injunction under 28 ‘
U. S. C. §1292 (a)(1). Petitioner responded that the Court
of Appeals lacked jurisdiction because the sanctions order was
not appealable before final judgment.

The Court of Appeals declined to decide the jurisdictional
issue as presented by the parties. Instead, it stated, “we find
this an appropriate case for the issuance of a writ of man-
damus.” 577 F. 2d 43, 45 (1978). The court offered little by
way of justification for its issuance of the writ, a remedy not
requested by the EEOC. It merely noted its belief that peti-
tioner, as well as the EEOC, had “displayed dilatory tactics
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during the discovery period,” id., at 48, and that the proce-
dures leading to the sanctions had been irregular. It also dis-
agreed with the District Court’s finding that the EEOC’s
conduct amounted to willful disobedience.

II

The opinion of the Court of Appeals appears to be seriously
at odds with the decisions of this Court in two respects, both
of which are important to federal judicial policy.

A

The court below seems to have committed the compound
error of using the mandamus power to mask a questionable
jurisdictional decision. Our cases have emphasized the prac-
tical importance of the final-judgment rule of 28 U. S. C.
§ 1291, which goes to the jurisdiction of the courts of appeals.
As recently as last Term we unanimously agreed that “ ‘[r]e-
stricting appellate review to ‘“final decisions” prevents the
debilitating effect on judicial administration caused by piece-
meal disposition of what is, in practical consequence, but a
single controversy.”” Coopers & Lybrand v. Livesay, 437
U. S. 463, 471 (1978), quoting Eisen v. Carlisle & Jacquelin,
417 U. S. 156, 170 (1974). Whether the District Court’s
sanctions order comes within either of the exceptions to the
final-judgment rule suggested by the EEOC appears to be
highly questionable. Rather than dealing with the merits of

1 The Court of Appeals thought the procedures had been irregular
because, in its opinion, the EEOC had not been given a sufficient oppor-
tunity to present its side of the story before sanctions were imposed. The
District Court’s action, however, was premised on the conclusion that the
EEOC had simply persisted in doing what it had been forbidden to do
when the motion to stay was denied. Thus, even if the Court of Appeals
were correct that the adversary proceedings that preceded the sanctions
order may have been unduly truncated, a district court should not be
required to prolong argument over a matter within its discretion and
already decided.
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this important and dispositive issue, the Court of Appeals
simply sidestepped it by treating the appeal as a petition for
a writ of mandamus. This action is difficult to square with
the well-established rule that mandamus “is not to be used
as a substitute for appeal.” Schlagenhauf v. Holder, 379
U. S. 104, 110 (1964).

It also seems evident that this was not an appropriate case
for mandamus. * ‘[O]nly exceeptional circumstances amount-
ing to a judicial “usurpation of power” will justify the invoca-
tion of this extraordinary remedy.”” Kerr v. United States
District Court, 426 U. S. 394, 402 (1976), quoting W2l v.
United States, 389 U, S. 90, 95 (1967). The petitioning party
must show, among other things, that his right to the issuance
of the writ is “‘clear and indisputable.”” Kerr v. United
States District Court, supra, at 403, quoting Bankers Life &
Cas. Co. v. Holland, 346 U. S. 379, 384 (1953). A litigant does
not have a elear and indisputable right to a particular result in
matters committed to the discretion of the District Court.
Wil v. Calvert Fire Ins. Co., 437 U. S. 655, 665-666 (1978)
(plurality opinion). As the decision to impose sanctions under
Rule 37 is discretionary with the District Judge, see National
Hockey League v. Metropolitan Hockey Club, Inc., 427 U. S.
639, 642 (1976), and the sanctions ordered in this case are
among those expressly authorized by Rule 37, the Court of
Appeals’ resort to mandamus to review what appears to have
been an otherwise unappealable order is highly suspect.

B

The decision below is difficult to reconcile with our recent
decision in National Hockey League v. Metropolitan Hockey
Club, Inc., supra. In that case an antitrust action was
dismissed under Rule 37 because of the plaintiff’s failure to
comply with discovery orders. The Court of Appeals reversed,
apparently finding this sanction too harsh. We summarily
reversed the Court of Appeals. We stressed that “the most
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severe in the spectrum of sanctions . . . must be available to
the district court in appropriate cases, not merely to penalize
those whose conduct may be deemed to warrant such a sane-
tion, but to deter those who might be tempted to such conduct
in the absence of such a deterrent.” 427 U. S., at 643. The
sanctions order in this case is less severe than that approved in
National Hockey League, and it was imposed for a virtually
identical reason: a willful failure to answer interrogatories.
Although the Court of Appeals rejected the District Court’s
finding that the EEOC had willfully disregarded the court’s
order, “[tlhe question .. . is not whether this Court, or
whether the Court of Appeals, would as an original matter
have [imposed the sanctions] ; it is whether the District Court
abused its diseretion in so doing.” Id., at 642. Neither the
EEOC nor the Court of Appeals has convincingly demon-
strated that an abuse of discretion occurred here.

II1

The decision of the Court of Appeals in this case not only
appears to be inconsistent with our recent decisions, but also
could discourage efforts to curb the widespread abuse of
discovery that is a prime cause of delay and expense in
civil litigation. The extent of this abuse has been of increas-
ing concern. It was the subject of close attention at the
Pound Conference held in St. Paul, Minn., in April 1976, and
1t was serutinized further by the Pound Conference Follow-Up
Task Force.? The Task Force, chaired by then Judge Griffin
B. Bell, recommended that the appropriate organizations of
the bench and bar should “accord a high priority to the prob-
lem of abuses in the use of pretrial procedures . . . with a view
to appropriate action by state and federal courts.”?® Fol-

2See Report of Pound Conference Follow-Up Task Force, 74 F. R. D.
159, 191-192 (1976).

31d., at 192. See also Erickson, The Pound Conference Recommenda-
tions: A Blueprint for the Justice System in the Twenty-first Century, 76
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lowing the studies that ensued, the Section of Litigation of
the American Bar Association submitted recommendations for
substantial changes in the provisions of the Rules of Civil
Procedure respecting pretrial discovery.* The Committee on
Rules of Practice and Procedure of the Judicial Conference,
after considering these and other recommendations, has cir-
culated for comment a number of proposed amendments to
the Rules.® In a letter to the Committee, Attorney General
Bell stated:

“It has been my experience as a judge, practicing lawyer
and now as Attorney General that the scope of discovery
is far too broad and that excessive discovery has signif-
icantly contributed to the delays, complexity and high
cost of civil litigation in the federal courts.” ©

I have referred briefly to the concern that exists with re-
spect to abuse of discovery to emphasize that, at least until
rule changes can be made, there is a pressing need for judicial
supervision in this area. The district court before which a
case is being litigated is in a far better position than a court
of appeals to supervise and control discovery and to impose

F. R. D. 277, 288-290 (1978); Bell, The Pound Conference Follow-Up: A
Response from the United States Department of Justice, 76 F. R. D. 320,
328 (1978).

4See ABA Report of the Special Committee for the Study of Discovery
Abuse, Section of Litigation (1977). Comments on these proposals were
offered by the Justice Department’s Office for Improvements in the Ad-
ministration of Justice, see United States Department of Justice, The An-
nual Report of the Attorney General of the United States 1977, pp. 13-15
(1978), and by the Board of Regents of the American College of Trial
Lawyers.

®See Judicial Conference of the United States, Committee on Rules of
Practice and Procedure, Preliminary Draft of Proposed Amendments to
the Federal Rules of Civil Procedure (1978).

¢ Letter to Hon. Roszel C. Thomsen, Chairman, Committee on Rules
of Practice and Procedure of the Judicial Conference of the United States,
June 27, 1978, from Hon. Griffin B. Bell.
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sanctions for its abuse. Here, the Distriet Court found that
the EEOC had “in fact [failed to] answe[r] . . . interroga-
tories” and also had “willfully ignored the Court’s order.” 76
F.R. D, at 144. 1t is a serious matter for a court of appeals
to undercut a distriet court’s authority on questions of this kind,
which are peculiarly within its discretion and competency.’

IV

Accordingly, because it appears that the decision below
misapplied the relevant decisions of this Court with respect to
interlocutory appeals and the use of mandamus, and also
because its decision may deter district courts from imposing
appropriate sanctions promptly where abuses of discovery
occur, I would grant the petition.

No. 78-528. PIERCE v. GEORGIA;

No. 78-529. CALLAHAN v. GEORGIA;

No. 78-530. WickMAN v. GEORGIA; and

No. 78-531. RircHIE v. GEORGIA. Ct. App. Ga. Certio-
rari denied. MRg. JusTiCE BRENNAN, MR. JUSTICE STEWART,
and MR. JusTicE MaArRsSHALL would grant certiorari and reverse
the convictions. Reported below: 145 Ga. App. 680, 244 S. E.
2d 589.

No. 78-549. HENDERSON, CORRECTIONAL SUPERINTENDENT,
ET AL. v. MAJORS ET AL. Ct. App. N. Y. Motion of respond-
ent Majors for leave to proceed in forma pauperis granted.
Certiorari denied. Reported below: 44 N. Y. 2d 982, 380
N. E. 2d 164.

7 One need not disagree with the Court of Appeals that petitioner also
was at fault in the apparently acrimonious discovery disputes in this
case. The District Court supervising the trial coneluded that the EEOC’s
abuse was flagrant enough to warrant sanctions. That petitioner’s hands
may not have been entirely clean would not seem to justify the drastic
action of overturning this decision by mandamus.
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No. 78-557. SwOROB ET AL. v. HARRIS, SECRETARY oF Hous-
ING AND UrBAN DEVELOPMENT, ET AL, C. A, 3d Cir. Motion
of respondent Nellie Reynolds for leave to proceed in forma
pauperis granted. Certiorari denied. Reported below: 578
F. 2d. 1376.

No. 78-666. NatroNwipkE Lire Insurance Co. v. CoLLis-
TER. Sup. Ct. Pa. Motion of petitioner to defer considera-
tion of petition for writ of certiorari and certiorari denied.
Reported below: 479 Pa. 579, 388 A. 2d 1346.

No. 78-696. Lewis ET AL. v. PHILIP MORRIS, INC., ET AL.
C. A. 4th Cir. Certiorari denied. Mkr. JusTicE PowELL took
no part in the consideration or decision of this petition. Re-
ported below: 577 F. 2d 1135.

No. 78-751. Young v. ETHYL Corpr. C. A. 8th Cir. Cer-
tiorari denied. MR. JusTicE PowELL took no part in the con-
sideration or decision of this petition. Reported below: 581
F. 2d 715.

No. 78-701. MELTZER ET AL. v. BoARD oF PuBLICc INSTRUC-
TION OF ORANGE CouNTY, FLoriDA, C. A, 5th Cir. Certiorari
denied. MR. JusticE BRENNAN and MRg. JUusTICE MARSHALL
would grant certiorari. Reported below: 577 F. 2d 311.

No. 78-703. AckKERMAN-CHILLINGWORTH, DIVISION OF
MarsH & MCcLENNAN, INc., ET AL. v. Pacrric ELECTRICAL
ConTrAcTORS AssN. ET AL. C. A, 9th Cir. Motion of Inde-
pendent Insurance Agents of America, Inc., for leave to file a
brief as amicus curiae granted. Certiorari denied. Reported
below: 579 F. 2d 484.

No. 78-720. BaNK oF HENDERSONVILLE v. RED BArRON FLy-
NG CLus, Inc. Ct. App. Tenn. Motion of Aircraft Finance
Assn. for leave to file a brief as amicus curiae granted. Cer-
tiorari denied. Reported below: 571 S. W. 2d 152.
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No. 78-734. Kansas City AREA TRANSPORTATION AUTHOR-
1Ty v. DivisioNn 1287, AMALGAMATED TrANSIT UnioN, AFL-
CIO. C. A. 8th Cir. Motion of American Public Transit
Assn. for leave to file a brief as amicus curige granted. Cer-
tiorari denied. Reported below: 582 F. 2d 444.

No. 78-755. Hocan, CorrecTiONS COMMISSIONER, ET AL.
v. DunkerLey. C. A. 2d Cir. Motion of respondent for
leave to proceed in forma pauperis granted. Certiorari denied.
Reported below: 579 F. 2d 141.

No. 78-761. AmEericAN TeELEPHONE & TELEGRAPH CoO. ET
AL. v. Unttep States. C. A. D. C. Cir. Motion to defer
consideration of petition for writ of certiorari and certiorari
denied.

No. 78-764. NorTHERN CALIFORNIA SUPERMARKETS, INC.
v. CENTRAL CALIFORNTA LETTUCE PrODUCERS COOPERATIVE
ET AL. C. A. 9th Cir. Certiorari denied. MR. JUSTICE
BrenNAN would grant certiorari. Reported below: 580 F.
2d 369.

No. 78-807. PLEASURE DRivEwAY AND PARK DisTRrICT OF
Peoria, InuiNors, ET AL. v. Kurek ET AL.  C. A, 7th Cir. Cer-
tiorari denied. MR. Justick WHITE and MR. JusticE POwELL
would grant certiorari. MR. JUSTICE STEVENS took no part in
the consideration or decision of this petition. Reported be-
low: 583 F. 2d 378.

No. 78-5333. SHANNON v. ASSOCIATES FINANCIAL SERV-
1ces ComPANY, WESTERN, ET AL. Sup. Ct. Ore. Certiorari
denied. MR. Justice WHiITE and MR. JUusTICE BLACKMUN
would grant certiorari. Reported below: 282 Ore. 449, 579
P. 2d 1288.

No. 78-5359. JonEs v. Morris, WarbEn. C. A. 7th Cir.
Certiorari denied. Mg. JusticE BrENNAN, MR. JUSTICE

WHITE, and MR. Justice Powern would grant certiorari.
Reported below: 577 F. 2d 747.
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No. 78-5381. TexnNoN v. Rickerrs, WarDEN. C. A. 5th
Cir. Certiorari denied. Mg. Justice WHITE would grant
certiorari. Reported below: 574 F. 2d 1243.

No. 78-5482. Wiccins v. MurpHY ET AL. C. A. 4th Cir.
Certiorari denied. MR. JusTicE BRENNAN, MR. JUSTICE
WaiTE, and Mg. JusticE MarRsHALL would grant certiorari.
Reported below: 576 F. 2d 572.

No. 78-5531. CARMONA ET AL. v. WARD, CORRECTIONAL
CoMmMIssIONER, ET AL. C. A. 2d Cir. Certiorari denied. Re-
ported below: 576 F. 2d 405.

MR. Justick MARsHALL, with whom MR. JusTicE PowELL
joins, dissenting.

In 1973, New York enacted a comprehensive drug law which
preseribes mandatory maximum life sentences and varying
minimum terms of imprisonment for all class A narcotics
felonies. N. Y. Penal Law §§70.00(2)(a), 70.00 (3)(a)
(McKinney 1975)." The Court today declines to consider
whether two mandatory life sentences imposed under this stat-
ute, one for possession of an ounce of a substance containing
cocaine, and the other for sale of 0.00455 of an ounce of a
substance containing cocaine, constitute cruel and unusual
punishment.

I

In 1975, petitioner Martha Carmona pleaded guilty to pos-
session of an ounce of a substance containing cocaine in viola-

1 Section 70.00 (2) (a) provides in part: “For a class A felony the [maxi-
mum] term shall be life imprisonment.” The minimum terms that a court
may impose vary depending on whether the felony is specified as A-I, A-TI,
or A-TIT. Section 70.00 (3) (a) provides:

“(i) For a class A-I felony, such minimum period shall not be less than
fifteen years nor more than twenty-five years.

“(ii)) For a class A-II felony, such minimum period shall not be less
than six years nor more than eight years four months.

“(ili) For a class A-III felony such minimum period shall not be less
than one year nor more than eight years four months.”
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tion of N. Y. Penal Law § 220.18 (McKinney Supp. 1978).?
The Appellate Division affirmed her conviction, and the New
York Court of Appeals denied leave to appeal. People v. Car-
mona, 40 N. Y. 2d 1081, 360 N. E. 2d 965 (1976). She is cur-
rently serving a sentence of six years to life, the minimum pos-
sible for a § 220.18 violation under the 1973 statute. N. Y.
Penal Law §§ 70.00 (2)(a), (3)(a)(il) (McKinney 1975).°
Prior to a series of events giving rise to the instant charges,
petitioner Carmona had no eriminal record except for one non-
drug-related arrest 19 years earlier.*

Petitioner Roberta Fowler was convicted in February 1974,
of selling 0.00455 of an ounce of a substance containing
cocaine to an undercover agent for $20, in violation of N. Y.
Penal Law § 220.39 (McKinney Supp. 1978).° The state trial
court sentenced her to four years to life under §§ 70.00 (2)(a)

2 Section 220.18 provides in part:

“A person is guilty of criminal possession of a controlled substance in the
second degree when he knowingly and unlawfully possesses:

“1. one or more preparations, compounds, mixtures or substances of an
aggregate weight of one ounce or more containing a narcotic drug . . ..”

Cocaine is classified as a narcotic drug. §220.00 (7). N. Y. Pub. Health
Law § 3306, Schedule IT (a) (4) (McKinney Supp. 1978).

3 Section 220.18 classifies criminal possession of a controlled substance in
the second degree as an A-II felony. See n. 1, supra.

+Several months before her indictment in state court for the instant
offense, Carmona was arrested on federal charges of conspiracy and pos-
session of cocaine with intent to distribute and on state charges of selling
heroin. In satisfaction of the federal charges, she pleaded guilty to one
substantive count of possession and received a sentence of imprisonment for
one year and special parole for three years, both to run concurrently with
the state sentence. The other state charges were dismissed in return for
Carmona’s guilty plea to one count of possession of cocaine.

5 Section 220.39 provides in part:
“A person is guilty of criminal sale of a controlled substance in the third

degree when he knowingly and unlawfully sells:
“1. a narcotic drug . .. .”
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and 70.00 (3)(a)(iii),* and the New York Court of Appeals
sustained that penalty over her Eighth Amendment challenge,
sub nom. People v. Broadie, 37 N. Y. 2d 100, 332 N. E. 2d
338, cert. denied, 423 U. S. 950 (1975). At the time of
sentencing, Fowler, then age 20, had no prior record of posses-
sion or sale of narcotics, or of any violent eriminal conduet,
although she previously had been convicted of possession and
use of drug paraphernalia, prostitution, and petit larceny.’

In 1975, Carmona petitioned the District Court for the
Southern District of New York for a writ of habeas corpus
under 28 U. S. C. § 2254, on the ground that the sentencing
provision of the 1973 statute was unconstitutional as applied.
A month later, Fowler intervened as a petitioner. After a
hearing, the Distriet Court held that petitioners’ mandatory
maximum life sentences were so “grossly out of proportion to
the severity of [their] crime[s]” as to constitute cruel and
unusual punishment. 436 F. Supp. 1153, 1164 (1977). Ac-
cordingly, the court ordered petitioners discharged at the end
of their minimum terms unless the State imposed constitu-
tionally appropriate maximum sentences within 90 days. Id.,
at 1175.

A divided panel of the Court of Appeals for the Second
Circuit reversed. Although agreeing in principle with the
District Court that a sanction grossly disproportionate to the
gravity of an offense would violate the Eighth Amendment,
the majority concluded that petitioners’ sentences were con-
stitutional. 576 F. 2d 405 (1978).

II

Few legal principles are more firmly rooted in the Bill of
Rights and its common-law antecedents than the requirement

6 Section 220.39 specifies criminal sale of a controlled substance in the
third degree as a class A-III felony. See n. 1, supra.

"Fowler’s criminal record is set out in full in the District Court’s opin-
ion, 436 F. Supp. 1153, 1159 n. 13 (SDNY 1977).
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of proportionality between a crime and its punishment. The
precept that sanctions should be commensurate with the
seriousness of a crime found expression in both the Magna
Carta and the English Bill of Rights.®* And this Court has
long recognized that the Eighth Amendment embodies a
similar prohibition against disproportionate punishment.

In Weems v. United States, 217 U. S. 349 (1910), the Court
struck down as cruel and unusual punishment a sentence
under the Philippine Code for falsification of a Government
document. Although the sentence was excessive not merely
in its length but in its conditions—15 years of hard labor in
chains, with lifetime surveillance after release—the duration
of the imprisonment and subsequent supervision plainly con-
tributed to the Court’s conclusion that “[s]uch penalties for
such offenses amaze those who . . . believe that . . . punish-
ment for crime should be graduated and proportioned to
offense.” Id., at 366-367. In so ruling, the Court quoted
with approval the Massachusetts Supreme Court’s observation
that imprisonment “for a long term of years might be so
disproportionate to the offence as to constitute a ecruel and
unusual punishment.” [Id., at 368, quoting McDonald v.
Commonwealth, 173 Mass. 322, 328 (1899).

Applying the analysis set forth in Weems, this Court has
invalidated punishments that were disproportionate to the
nature of the offense charged, Robinson v. California, 370 U, S.
660 (1962) (imprisonment for the status of drug addiction),
and to the penalties imposed in other jurisdictions, Trop v.

8 Chapter 20, renumbered Chapter 14, of the Magna Carta states: “A
free man shall not be amerced for a trivial offence, except in accordance
with the degree of the offence; and for a serious offence he shall be amerced
according to its gravity, saving his livelihood . .. .” J. Holt, Magna Carta
323 (1965). For a discussion of the evolution of the Cruel and Unusual
Punishments Clause in the English Bill of Rights, see Granucci, “Nor Cruel
and Unusual Punishments Inflicted:” The Original Meaning, 57 Calif. L.
Rev. 839, 855-860 (1969).
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Dulles, 356 U. S. 86 (1958) (plurality opinion) (denationaliza-
tion for wartime desertion). Thus, while recognizing that the
power to preseribe punishments rests in the first instance with
the legislature, we have not abdicated our constitutional fune-
tion to draw a meaning from the Eighth Amendment conso-
nant with “the evolving standards of decency that mark the
progress of a maturing society.” Id., at 101.

Most recently, in Coker v. Georgia, 433 U. S. 584 (1977),
the Court refined the test for assessing Eighth Amendment
challenges, concluding that

“a punishment is ‘excessive’ and unconstitutional if it
(1) makes no measurable contribution to acceptable goals
of punishment and hence is nothing more than the pur-
poseless and needless imposition of pain and suffering;
or (2) is grossly out of proportion to the severity of the
crime.” Id., at 592.

In holding the Georgia death penalty for rape invalid on the
latter ground, the Court followed the approach of Weems,
focusing on the character of the erime, the punishment for the
same offense in other jurisdictions, and the penalty for similar
crimes in the same jurisdiction.

The Court of Appeals here purported to apply the princi-
ples enunciated in Coker and Weems. Whether it did so in
fact is, in my judgment, open to serious question.

11T

Under Coker, the threshold inquiry concerns the character
of the offense. In assessing the severity of petitioners’ crimes,
the Court of Appeals made the following observations:

“The crime [drug abuse] spawns is well recognized. Ad-
dicts turn to prostitution, lareeny, robbery, burglary and
assault to support their habits. . . .

“The entire system depends upon ultimate disposition by
sellers such as [petitioners] here who . . . are, ‘the crucial
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link” in the pernicious cyele spawning the addiction which
creates other sellers. We conclude that the legislature
could only properly judge the severity of the crime in-
volved by considering the well understood and undisputed
operating procedures of the dirty business involved and
its disastrous consequences.” 576 F. 2d., at 412 (footnote
and citation omitted).

This analysis is problematic for several reasons. Petition-
ers were convicted of selling a single dose of cocaine and of
possessing one ounce of a substance containing cocaine. They
were not, as the dissent pointed out, “wholesalers, importers,
dealers or distributors of that drug or of heroin.” Id., at 423
(Oakes, J., dissenting).® Yet New York’s 1973 statute pre-
cluded the judges who sentenced Carmona and Fowler from
taking into account any gradations of culpability when impos-
ing the maximum punishment.

To rationalize petitioners’ sentences by invoking all evils
attendant on or attributable to widespread drug trafficking is
simply not compatible with a fundamental premise of the
criminal justice system, that individuals are accountable only
for their own criminal acts. Nor is it consistent with the
proportionality principle implicit in the Eighth Amendment.
As Coker suggests, a crime that is sometimes accompanied by

9 The Court of Appeals suggested that petitioners were “not aided by
the fact that their convictions were based on cocaine and not heroin.
Cocaine is a dangerous drug that causes damaging psychological and
physiological effects in its users.” 576 F. 2d, at 412 n. 11. In support
of that proposition, the court cited no findings by the District Court.
Rather, the Court of Appeals relied on a law review article which notes
that cocaine use “does not produce tolerance or physical dependence,”
MecLaughlin, Cocaine: The History and Regulation of a Dangerous Drug,
58 Cornell L. Rev. 537, 553 (1973), and on an opinion of the Alaska
Supreme Court which acknowledges that, “[w]hile cocaine has been
anecdotally related to aggressive or criminal conduct, adequate evidence
to assess its possible impact in these areas is absent.” State v. Erickson,
574 P.2d 1,9 (1978).
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collateral offenses cannot constitutionally be punished as if
it were always so linked. That the rape in Coker occurred
while the defendant was committing armed robbery did not
alter the plurality’s analysis for, “[a]lthough [rape] may be
accompanied by another erime, rape by definition does not
include the death of, or even the serious injury to another
person.” 433 U. S., at 598.*°

Moreover, none of the collateral crimes to which the Court
of Appeals adverted carry as severe a punishment as those
currently at issue. In New York, the maximum prison term
for first-degree robbery and burglary is 25 years, for first-
degree assault it is 414 to 15 years, and for prostitution, 3
months.”* To justify a stringent penalty for an act on the
assumption that the act may engender other crimes makes
little sense when those other crimes carry less severe sanc-
tions than the act itself. See 576 F. 2d, at 423 (Oakes, J.,
dissenting). In sum, by focusing on the corrosive social
impact of drug trafficking in general, rather than on peti-
tioners’ actual—and clearly marginal—involvement in that
enterprise, the Court of Appeals substantially overstated the
gravity of the instant charges.

10 Here there was no evidence causally linking petitioners’ drug offenses
to any violent collateral crimes. And it is questionable whether such
linkage can be presumed. Even if the Court of Appeals could appro-
priately rely on a New Yorker Magazine article to establish that a sub-
stantial percentage of New York’s prison inmates use drugs and that
many of them turn to robbery or burglary to support their habits, see
576 F. 2d., at 412 n. 12, it cannot be presumed either that: (1) but for
drugs, those defendants would not have committed crimes; or (2) cocaine
sales have a significant causal relationship to robbery or burglary. See
n. 9, supra. Indeed, one of the Court of Appeals’ own sources noted that
there is “no reliable scientific evidence linking cocaine usage to criminal
conduct . . ..” State v. Erickson, supra, at 9.

1 N. Y. Penal Law §§ 160.15, 70.00 (2) (b) (McKinney 1975) ; §§ 140.30,
70.00 (2) (b) (McKinney 1975); §§230.00 (McKinney Supp. 1978), 70.15
(2) (McKinney 1975).




1098 OCTOBER TERM, 1978

MarsHALL, J., dissenting 439 U.S.

v

When comparing petitioners’ sentences with those pre-
seribed for other erimes by New York, and for the same crime
in other States, it is first necessary to clarify the precise
nature of the penalty imposed. Although the Court of Ap-
peals professed to acknowledge that the “major question on
appeal is whether the mandatory maximum sentence of life
Imprisonment imposed on [petitioners] is unconstitutional,”
576 F. 2d, at 408, it declined to analyze the sentences in terms
of their maximum potential. Rather, the court discounted
petitioners’ penalties by the ‘“probability of parole,” id., at
413, and considered the constitutionality of those lesser unde-
fined sentences. This approach is analytically unsatisfying
and inconsistent with the position taken by other courts
that have considered the constitutionality of maximum life
sentences,

Under New York law, the determination to grant parole
and absolute discharge from parole is committed to the discre-
tion of the Parole Board. Unless the parolee receives an
absolute discharge, he remains in the legal custody of the
State for the maximum term of his sentence and may be
reincarcerated for violating any of the conditions which nor-
mally attach to the grant of parole. N.Y. Exec. Law § 2591
(2)(b) (McKinney Supp. 1978). Since the standard govern-
ing absolute discharge from parole, whether such termination
would serve the “best interests of society,” §259-j, affords
nearly limitless discretion to the Parole Board, petitioners
could not claim any realistic expectation of release from legal
custody prior to the termination of their maximum sentences.
On similar reasoning, the New York Court of Appeals and the
California Supreme Court have both evaluated Eighth Amend-
ment claims by reference to the maximum terms the defend-
ants might serve, notwithstanding the possibility of parole.
People v. Broadie, 37 N. Y. 2d, at 110, 332 N. E. 2d, at 341; In
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re Lynch, 8 Cal. 3d 410, 415-418, 503 P. 2d 921, 924-926
(1972) (en bane).*?

Had the Court of Appeals evaluated petitioners’ sentences
in terms of their maximum potential, it might well have
reached a different result. In New York, the only other
crimes with mandatory life sentences are first- and second-
degree murder, first-degree arson (intentional damage to an
inhabited building by explosion) and first-degree kidnaping
(abduction if the vietim dies or the purpose is extortion).™
Among those crimes carrying a substantially lighter maximum
penalty than the $20 sale and possession of an ounce of
cocaine involved here are:

(1) first-degree rape (sexual intercourse by force or
with a female physically helpless or less than 11 years
old) (6-25 years);

(2) first-degree manslaughter (homicide with intent to
cause serious physical injury) (6-25 years) ;

(3) second-degree kidnaping (abduction) (6-25 years);

(4) second-degree arson (intentional damage to an
inhabited building) (6-25 years);

12Tn In re Lynch, the California Supreme Court held that an indeter-
minate sentence must be evaluated as a maximum sentence of life imprison-
ment and that, as such, it was cruel and unusual punishment for a second
offense of indecent exposure.

The Court of Appeals for the Fifth Circuit adopted a contrary approach
in Rummel v. Estelle, 587 F. 2d 651 (1978) (en banc). At issue there was
the constitutionality of a sentence imposed under the Texas Habitual
Criminal Statute, which mandates life imprisonment upon a third felony
conviction. Relying in part on the analysis of the Court of Appeals in
this case, the en banc majority upheld the sentence, after taking into
consideration the possibility of parole. Id., at 659. The dissent, in which
six judges joined, refused to discount the defendant’s sentence by “a sta-
tistical possibility of clemency, an unenforceable hope that he may some-
day benefit from the grace of a parole board.” Id., at 668. (Clark, J.,
dissenting) (footnote omitted). That another Circuit has narrowly divided
over a question of eritical significance for this case is, in my judgment,
further reason for granting review.

13 N. Y. Penal Law §§ 125.27, 12525, 150.20, 135.25 (McKinney 1975).
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(5) first-degree robbery or burglary (armed) (6-25
years) ; and

(6) first-degree assault (injury with intent to cause dis-
figurement or serious physical injury) (41415 years)."

Just as the plurality in Coker found it “difficult to accept the
notion . . . that the rapist . . . should be punished more
heavily than the deliberate killer,” 433 U. 8., at 600, so, too, I
find it difficult to accept the concept that the sale or posses-
sion of a small amount of cocaine should be penalized more
severely than manslaughter or forcible rape.

Compared with the punishment for similar offenses in other
jurisdictions, New York’s drug law is unique in its severity.
As both the District Court and the dissent in the Court of
Appeals painstakingly demonstrated, no other State prescribes
life sentences for the erimes involved here:

“Indeed, only six states have statutes permitting a court
to consider imposition of a life sentence on a first felony
offender. The most common maximum permitted is
between ten and twenty years and not one of the thirty-
four states in this range requires imposition of the maxi-
mum term. Neither Fowler nor Carmona would have
faced a mandatory sentence of life imprisonment under
the law of any other state. As for Carmona, in thirty-
one states the maximum penalty provided by law is less
than the minimum sentence which she is serving.” 576
F. 2d, at 424 (footnotes omitted).

Under federal drug laws, Carmona, if charged as a first offender
with simple possession, could have received no more than one
year of imprisonment and/or a $5,000 fine, 21 U. S. C. § 844
(a).” Fowler’s sale of narcotics, as a first offense, would have

14 The crimes are defined in N. Y. Penal Law §§ 130.35, 125.20, 135.20,
150.15, 160.15, 140.30, 120.10 (McKinney 1975). The penalties are set
forth in §§ 70.02 (3) (a), (b) (McKinney Supp. 1978).

15 If convicted of possession as a second offender, Carmona would have
been subject to no more than two years’ imprisonment and a $10,000
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been punishable by probation or incarceration for up to 15
years and/or a fine of up to $25,000, coupled with a manda-
tory special parole term of at least 3 years. 21 U. S. C.
§841 (b) (1) (A).

Although acknowledging that the penalties under the 1973
New York law are harsher than those in any other jurisdic-
tion, the Court of Appeals justified the disparity on the
ground that New York City “houses more than half of all the
addicts in the entire United States.” 576 F. 2d, at 415.
There was no finding to that effect by the District Court.
Rather, the majority relied on People v. Broadie, 37 N. Y. 2d,
at 116, 332 N. E. 2d, at 345, which in turn drew upon an esti-
mate in E. Brecher and the Editors of Consumer Reports, Licit
and Tllicit Drugs 72 (1972). Current evidence, however, indi-
cates that New York City has no more “epidemic” a drug
problem than a number of other major metropolitan areas. A
study by the National Institute on Drug Abuse reveals that
in 1973, the year the statute was passed, Los Angeles, Miami,
Detroit, Phoenix, San Diego, and San Francisco all had more
heroin addiets per capita than New York City. Person,
Retka, & Woodward, A Method for Estimating Heroin Use
Prevalence, NIDA Technical Paper 8 (1977).%

Moreover, even granting that New York has a greater
concentration of drug abuse than other States, this does not of
itself justify the punishments at issue here. Due to a variety

fine. 21 U. 8. C. §844 (a). Had she been convicted of possession with
intent to sell, the maximum penalty for a first offense would have been 15
years’ imprisonment, a $25,000 fine, and a special parole term of at least
3 years; for a second offense, it would have been 30 years, $50,000, and at
least 6 years’ special parole. 21 U. S. C. §841 (b)(1)(A). Only if she
were found guilty of engaging in a “continuing criminal enterprise” in
concert with at least five others could she have received a life sentence.
21 U. 8. C. §848.

16 The report’s latest annual figures, those for 1975, reflect that San
Francisco, Los Angeles, Phoenix, Detroit, Chicago, San Diego, and San
Antonio have a higher heroin addict per capita ranking than New York
City. Person, Retka, & Woodward, at 8.
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of geographie, demographie, and socio-economic factors, New
York has more than its fair share of motor vehicle theft and
larceny,” but this misfortune could not insulate Draconian
penalties for such offenses from constitutional challenge.
However serious its narcotics problem, New York cannot con-
stitutionally treat those with peripheral involvement in drug
trafficking as if they were responsible for the problem in its
entirety.

Throughout its opinion, the Court of Appeals emphasized
the need for broad deference to the legislature’s judgment of
how best to deal with a social phenomenon alarming in its
current proportions. I do not disagree. It is axiomatic that
this Court should approach Eighth Amendment challenges
with caution, lest it become “under the aegis of the Cruel and
Unusual Punishments Clause, the ultimate arbiter of the
standards of criminal responsibility . . . throughout the coun-
try.” Powell v. Texas, 392 U. S. 514, 533 (1968) (plurality
opinion). But neither should the Court abdicate the func-
tion conferred by the Eighth Amendment, to determine
whether application of a given legislative judgment results in
punishment grossly out of proportion to specific offenses. I
decline to join the Court in its abdication here.

Accordingly, T would grant the petition for certiorari and
set the case for argument.

No. 78-5533. JacksonN v. FrormbA. Sup. Ct. Fla.; and

No. 78-5763. WESTBROOK v. GEORGIA. Sup. Ct. Ga. Cer-
tiorari denied. Reported below: No. 78-5533, 359 So. 2d
1190; No. 78-5763, 242 Ga. 151, 249 S. E. 2d 524.

MR. JusTicE BRENNAN and Mg. JusticE MArsHALL, dis-
senting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the

178ee U. 8. Dept. of Justice, FBI Uniform Crime Reports, Crime in the
United States 1977, Table 4 (1978).
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Eighth and Fourteenth Amendments, Gregg v. Georgia, 428
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

No. 78-5619. REezin v. Worrr, WarbEN. C. A, 9th Cir.
Certiorari denied. Reported below: 580 F. 2d 1053.

Mg. Justice WHITE, with whom MR. JUsTICE BRENNAN
and MRr. JusticE MARSHALL join, dissenting,

The Nevada Supreme Court affirmed petitioner’s conviction
after rejecting his claim that a plea bargain had been breached
in violation of Santobello v. New York, 404 U. S. 257 (1971).
Rezin v. State, 93 Nev. 55, 559 P. 2d 822 (1977). Peti-
tioner then unsuccessfully sought federal habeas corpus, the
District Court denying his petition on the grounds that he
had failed to raise the Santobello claim until his appeal to the
Nevada Supreme Court. Affirming, the Court of Appeals held
that petitioner’s failure to object in the state trial court was
not within the “cause and prejudice” exception of Wainwright
v. Sykes, 433 U. S. 72 (1977). Affirmance order, 580 F. 2d
1053 (CA9 1978).

Wainwright v. Sykes, however, did not impose its own
contemporaneous-objection rule independent of state rules
governing the time for raising objections in state criminal
proceedings. The only issue addressed in Sykes was: “In what
instances will an adequate and independent state ground bar
consideration of otherwise cognizable federal issues on fed-
eral habeas review?” 433 U. S., at 78-79, 81. In this case,
the Nevada Supreme Court reached and decided the Santobello
issue, and there would have been no adequate and independ-
ent state ground of decision barring review by this Court on
a petition for certiorari from the judgment of the Nevada
Supreme Court. Jenkins v. Georgia, 418 U. S. 153, 154-157
(1974). If Nevada has a rule requiring the Santobello issues
to be presented to the trial court, the Nevada Supreme Court
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did not enforce the rule in this case. Wainwright v. Sykes is
therefore beside the point, and I would grant certiorari.

Rehearing Denied

No. 78-134. SextoN v. UNITED STATES, ante, p. 911;

No. 78-315. NEAVEILL v. ANDOLSEK ET AL., ante, p. 965;

No. 78-347. Oreck Corp. v. WHIRLPOOL CORP, ET AL,
ante, p. 946;

No. 78-381. Houping v. BVA Crepir Corp., ante, p. 949;

No. 78-501. Koros ET Ux. v. CrepiT Burrau, INc., oF
GEORGIA ET AL., ante, p. 966;

No. 78-5342. JenNkINs v. EVENING STAR NEwWsPAPER Co,,
ET AL., ante, p. 921;

No. 78-5382. Yates v. UN1TED STATES CrviL SERVICE CoM-
MISSION, ante, p. 987;

No. 78-5417. CorrinNs v. UNITED STATES, ante, p. 988;

No. 78-5448. RESTREPO-GRANDA v. UNITED STATES, ante,
p. 935;

No. 78-5458. WayrLanp v. TowN oF TOPSFIELD, ante, p.
961 ;

No. 78-5602. Key v. GEORGIA, ante, p. 990;

No. 78-5603. BrocH ET UX. v. SUFFOLK CoUNTY FEDERAL
Savings & LoaN AssN., ante, p. 990; and

No. 78-5634. MaHLER v. UNITED STATES, ante, p. 991.
Petitions for rehearing denied.

No. 75-1219. SExXTON v. SIMON, SECRETARY OF THE TREAS-
URY, ET AL., 425 U. S. 973, and 429 U. S. 873. Motion for
leave to file second petition for rehearing denied.

No. 78-397. GARFINKLE ET VIR ¥. SUPERIOR COURT OF
ConTra CosTa CounTy (WELLS FARGO BANK ET AL., REAL
ParTIiES IN INTEREST), ante, p. 949. Motion of Richard B.
Spohn, Director of Consumer Affairs of California, for leave
to file a brief as amicus curige denied. Petition for rehearing
denied.
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Affirmed on Appeal

No. 77-1688. SymwMm, Tax AssEssorR-COLLECTOR OF WALLER
County, TExAs v. UNITED STATES ET AL. Affirmed on appeal
from D. C. S. D. Tex. Mg. JusTicE BLACKMUN would note
probable jurisdiction. Mg. Justice PoweLL would dismiss
appeal for want of a properly presented federal question. Re-
ported below: 445 F. Supp. 1245,

Mr. Justice RErNquisT, with whom THE CHIEF JUSTICE
joins, dissenting.

Today the Court summarily affirms the judgment of a
three-judge District Court enjoining appellant Symm, the Tax
Assessor-Collector and ex officio voting registrar of Waller
County, Tex., from using a certain questionnaire designed to
aid Symm in determining whether persons registering to vote
in Waller County are bona fide residents. Because I believe
the three-judge District Court mistakenly exercised jurisdic-
tion over Symm, I dissent.

Waller County, a small rural county west of Houston, has
a population of approximately 15000, a slight majority of
which is Negro. Prairie View A & M University is a state-
supported, predominately black university located in Waller
County. Appellant Symm is responsible for registering voters
in the county. Persons personally known to Symm or his
deputies as county residents, as well as persons who are listed
on the tax rolls as owning property in Waller County, are
routinely registered upon filling out the state registration
form. Those who fall within neither of these categories are
required to complete a residency questionnaire, which asks
whether the applicant is a college student and, if so, inquires
into the student’s home address, property ownership, employ-
ment status, future plans, and so forth.

* “The undersigned, at the request of the Registrar of Waller County,
answers the following questions in support of the application of the under-
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On October 14, 1976, the Attorney General of the United
States filed this action against Symm, Waller County, the
State of Texas, and its Secretary of State and Attorney Gen-
eral, alleging that use of the questionnaire denied Prairie
View students the right to vote in violation of 42 U. S. C.
§§ 1971 (a), 1971 (e), 1973, 1973j (d), 1973bb, and the Four-
teenth, Fifteenth, and Twenty-sixth Amendments. Pur-
suant to 42 U. S. C. §1973bb (a)(2),> the United States
moved to convene a three-judge District Court. The request
for a three-judge court was predicated on the United States’
claim for injunctive relief to remedy alleged violations of the
Twenty-sixth Amendment. The motion was granted, and a

signed for a voter registration certificate or for appcintment as a Deputy
Registrary, as the case may be:

................ How long have you lived in Texas?....... In Waller
Conntiyp et ngs. Sosmis - Do you intend to reside in Waller County in-
definifiel 241 " rsiih st ; How long have you considered yourself to be a
bona fide resident of Waller County?............. What do you plan to
do when you finish your college education?.............. Do you have a
job or position in Waller County?............. Own any home or other
property in Waller County?............ Have an automobile registered
mAWalleICounty e s S ALy & Have a telephone listing in Waller
Canntyligieralesiis Belong to a Church, Club or some Waller County
Organization other than college related?............ If so, please name
e T R T L SRS T3 Wt 71 A e iy ol Sy
Where do you live when the college is not in session?...................
................. What address is listed as your home address with the
(G0 0SS e Bipmd e oAt T R B & AT A Give any other information
which might be helpful.”

2 “The district courts of the United States shall have jurisdiction of
proceedings instituted under [§ 1973bb], which shall be heard and deter-
mined by a court of three judges in accordance with section 2284 of
title 28, and any appeal shall lie to the Supreme Court.” 42 U. S. C.
§ 1973bb (a) (2).
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three-judge District Court was convened. The Distriet Court
found that Symm’s registration practices violated the Twenty-
sixth Amendment and permanently enjoined him from,
among other things, using the questionnaire. Symm appeals
from that judgment.

The effect of an injunction against allegedly diseriminatory
voting practices in one small county in Texas is of no earth-
shaking importance, and the District Court may have been
justified in concluding that the appellant registrar violated
rights guaranteed to Prairie View students under the Twenty-
sixth Amendment to the United States Constitution. If the
case were here, therefore, on a petition for certiorari and fell
within our discretionary jurisdiction, I would have no hesita-
tion in voting to deny certiorari.

But this case is here on direct appeal from the decision of
a three-judge District Court. And since we are obligated to
decide the merits of cases which Congress allows a party to
bring here by appeal, regardless of their importance, I think
we are bound to examine on our own motion the jurisdiction
of the federal court from which the appeal comes. See
Liberty Mutual Ins. Co. v. Wetzel, 424 U. S. 737, 740 (1976).

Section 1937bb directs the Attorney General “to institute,
in the name of the United States, such actions against States
or political subdivisions, including actions for injunctive relief,
as he may determine to be necessary to implement the
twenty-sixth article of amendment to the Constitution of the
United States.” 42 U. S. C. §1973bb (a)(1) (emphasis
added). Suits brought under the statute “shall be heard and
determined by a court of three judges....” §1973bb (a)(2).
The section unambiguously limits the Attorney General’s
authority to bringing actions against States and political sub-
divisions. Although the United States brought this suit
against the State of Texas and Waller County as well as
named individual officials, the District Court’s injunction runs
only against Symm personally. Indeed, the District Court
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specifically refused to grant relief “with respect to . . . the
State of Texas, and Waller County.”

In Mt. Healthy City Board of Education v. Doyle, 429 U. S.
274, 278-279 (1977), this Court distinguished between jurisdic-
tion asserted under 28 U. S. C. § 1331, “the catchall federal-
question provision requiring in excess of $10,000 in contro-
versy,” 429 U. 8., at 279, and jurisdiction under 28 U. S. C.
§ 1343, which requires not only that the technical require-
ments of jurisdiction be met but that suit against the parties
named as defendants be authorized under the cognate provisions
of 42 U. S. C. § 1983. The language of the jurisdictional pro-
vision here, being part of the very statute which creates the
substantive cause of action, would seem to require a conclu-
sion that § 1973bb is more akin to 28 U. S. C. § 1343 than it
isto 28 U, S. C. § 1331. The jurisdiction of three-judge courts
convened under § 1973bb is thus limited to Twenty-sixth
Amendment claims brought by the Attorney General against
the parties defendant named in the statute—States and polit-
ical subdivisions. Since Symm falls within neither category,
the District Court’s jurisdiction to enjoin him from using the
questionnaire cannot be based on § 1973bb (a)(2). Nor did
the other statutes invoked by the United States furnish an
independent basis for three-judge-court jurisdiction over the
Government’s action against Symm. See 28 U. S. C. §§ 1345,
2201; 42 U. S. C. §§ 1971 (d), 1973;j (d).

The absence of a statutory basis of three-judge-court juris-
diction over Symm does not end the matter, however, for it is
conceivable that the District Court based its injunction
against Symm on some unarticulated, hybrid concept of
pendent-party jurisdiction.® Resolution of this issue also

3 This possibility is suggested by the District Court’s exercise, despite
the objection of appellee United States, of “pendent jurisdiction” over
appellant Symm’s cross-claim against the Texas Secretary of State, in
which Symm charged that the Secretary lacked authority under Texas
law to prohibit use of the residency questionnaire.
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requires reference to § 1973bb since under cases such as
Aldinger v. Howard, 427 U. S. 1, 14 (1976), and Owen
Equipment & Erection Co. v. Kroger, 437 U. S. 365 (1978),
we must carefully inquire not only into the existence of a
case or controversy under Art. III of the United States Con-
stitution but also into the statutory grant of jurisdiction to
the District Court.

In Aldinger this Court observed that “as against a plain-
tiff’s claim of additional power over a ‘pendent party,’ the
reach of the statute conferring jurisdiction should be con-
strued in light of the scope of the cause of action as to which
federal judicial power has been extended by Congress.”
427 U, S, at 17 (emphasis in original). Petitioner, who was
discharged from her job as a county employee, brought a
§ 1983 civil rights claim against county officials and a state-
law claim against the county itself. Because Congress had
excluded municipal eorporations such as counties from the
class of “person[s]” suable under § 1983* and therefore
} from the corresponding grant of jurisdiction in § 1343 (3),
we held that “where the asserted basis of federal jurisdiction
over a municipal corporation is not diversity of citizenship,
but is a elaim of jurisdiction pendent to a suit brought against
a municipal officer within § 1343, the refusal of Congress to
authorize suits against municipal corporations under the cog-
nate provisions of § 1983 is sufficient to defeat the asserted
claim of pendent-party jurisdiction.” 427 U. S, at 17-18,
Nzl 2t

* Aldinger was decided before Monell v. New York City Dept. of Social
Services, 436 U. S. 658 (1978), which overruled prior cases holding that
municipal corporations are not “person[s]” within the meaning of 42
U. 8. C. §1983. Monell did not disturb, however, the jurisdictional
analysis applied in Aldinger, which was recently reaffirmed in Owen:
“Monell in no way qualifies the holding of Aldinger that the jurisdic-
tional questions presented in a case such as this one are statutory as well
as constitutional . . . .” 437 U. S, at 373 n. 12.
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In this case I think an exercise of pendent-party jurisdie-
tion over Symm would be demonstrably wrong under
Aldinger, supra, and Owen, supra. The civil action created by
§ 1973bb is plainly limited to suits brought against States
and political subdivisions. Accordingly, the special grant
of three-judge-court jurisdiction contained in the statute is
similarly limited. The other jurisdictional statutes invoked
by the United States provide no independent basis of three-
judge-court jurisdiction over Symm. Since the Distriet Court
could, in my opinion, have quite readily attributed Symm’s
actions as voting registrar to Waller County, a party stat-
utorily authorized to be named and in fact named as a de-
fendant, I would reverse the judgment against Symm and
remand the case to the Distriet Court for further proceedings
against the county. While the injunctive relief ordered
against Symm is contrary to Aldwnger, supra, and Owen,
supra, injunctive relief against Waller County, if the District
Court decides such relief is appropriate, would be fully au-
thorized and equally efficacious in vindicating the right of
Prairie View students. In the absence of such relief, I would
think that any student could bring an action against Symm
under 28 U. S. C. §1343. This analysis may all seem very
“legalistic” and ‘“technical,” but since the case is here on
direct appeal, we have no choice but to examine the question
of federal jurisdiction. Upon such examination, 1 believe
Aldinger, supra, and Owen, supra, require reversal of the
judgment entered by the District Court.

No. 78-523. BAILEY ET AL. v. HARGROVE, JUDGE, ET AL.
Affirmed on appeal from D. C. M. D. Ga. MR. JusTicE
BrenNAN and Mr. JusTicE MARSHALL dissent.

No. 78-821. HOLLOWAY ET AL. v. WISE, JUDGE, ET AL. Af-
firmed on appeal from D. C. M. D. Ga.
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Appeals Dismassed

No. 78-609. CARDWELL v. VILLAGE oF WaArte HirL. Ap-
peal from Ct. App. Ohio, Lake County, dismissed for want of
jurisdiction. Treating the papers whereon the appeal was
taken as a petition for writ of certiorari, certiorari denied.

No. 78-5804. Genco v. DistricT oF CoLUMBIA NATIONAL
Bank. Appeal from Ct. App. D. C. dismissed for want of
jurisdietion. Treating the papers whereon the appeal was
taken as a petition for writ of certiorari, certiorari denied.

No. 78-5631. AmMAD v. Ropak, CLERK, SUPREME COURT
oF THE UNITED STATES. Appeal from D, C. D. C. dismissed
for want of jurisdiction.

No. 78-5689. AHMAD ET AL. v. AYTCH ET AL. Appeal from
D. C. E. D. Pa. dismissed for want of jurisdiction.

Certiorart Granted—Reversed and Remanded. (See No. 77—
1618, ante, p. 438.)

Certiorari Granted—Vacated and Remanded. (See Nos. 77—
6062, 77-6066, 77-6068, 77-6701, and 77-7012, ante,
p. 461.)

Miscellaneous Orders
No. D-141. I~ reE DI1sBARMENT OF GASQUE. Disbarment
entered. [For earlier order herein, see ante, p. 906.]

No. D-142. I~ rRE DisBARMENT oF FosTeER. Disbarment
entered. [For earlier order herein, see ante, p. 906.]

No. 78-17. Unitep Gas Pree Line Co. v. McComss
ET AL.; and

No. 78-249. FeperaL ENErRGY REGULATORY COMMISSION
v. McComps ET AL, C. A. 10th Cir. [Certiorari granted,
ante, p. 892.] Motion of Associated Gas Distributors for
leave to file a brief as amicus curiae granted. MR. JUSTICE
STEWART took no part in the consideration or decision of this
motion,
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No. 77-983. WASHINGTON ET AL. v. WASHINGTON STATE
CoMMERCIAL PAssENGER FisHING VESSEL ASSN. ET AL.; and
WASHINGTON ET AL. v. PUGET SoUND GILLNETTERS ASSN.
ET AL. Sup. Ct. Wash.;

No. 78-119. WASHINGTON ET AL. v. UNITED STATES ET AL.;
C. A. 9th Cir.; and

No. 78-139. PuckT SouND GILLNETTERS ASSN. ET AL, 0.
Unrttep StaTES DisTRICT COURT FOR THE WESTERN DISTRICT
OoF WasHINGTON (UNITED STATES ET AL., REAL PARTIES IN
InTEREST). C. A. 9th Cir. [Certiorari granted, 439 U. S.
909.] Motions of Pacific Legal Foundation, American Insti-
tute of Fishery Research Biologists, and Northwest Steel-
head & Salmon Council of Trout Unlimited, for leave to file
briefs as amici curiae granted.

No. 78-309. ToucHE Ross & Co. v. REDINGTON, TRUSTEE,
T AL C. A. 2d Cir. [Certiorari granted, ante, p. 979.]
Motions of petitioner and respondents for additional time for
oral argument denied. Alternative motion for divided argu-
ment granted.

No. 78-329. BEeLLOTTI, ATTORNEY GENERAL OF MASSACHTU-
SETTS, ET AL, . BAIRD ET AL.; and

No. 78-330. HuNERWADEL v. Barp ET AL. D. C. Mass.
[Probable jurisdiction noted, ante, p. 925.] Motion of Legal
Defense Fund for Unborn Children for leave to file a brief
as amicus curiae denied. Motions of Americans United for
Life, Inc., et al, Catholic League for Religious and Civil
Rights et al., and United States Catholic Conference for leave
to file briefs as amici curiae granted.

No. 78-479. Epmoxps v. CoMPAGNIE GENERALE TRANS-
ATLANTIQUE. C. A. 4th Cir. [Certiorari granted, ante, D.
952.] Motion of National Association of Stevedores for leave
to file a brief as amicus curiae granted. Joint motion olf
respondent and American Export Lines, Inc., et al. as amict
curige for additional time for oral argument denied.
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No. 78-349. TUn~itED STATES v. HELSTOSKI; and

No. 78-546. Hrerstoskr v. MEaNoR, U. S. DisTricT JUDGE,
T AL. C. A. 3d Cir. [Certiorari granted, ante, p. 1045.]
Motion to dispense with printing appendix granted.

No. 78-354. NorTH CArROLINA v. BuTLER. Sup. Ct. N. C.
[Certiorari granted, ante, p. 1046.] Motion of respondent
for appointment of counsel granted, and it is ordered that
R. Gene Braswell, Esquire, of Goldsboro, N. C., be appointed
to serve as counsel for respondent in this case.

No. 78-5072. Davis v. Passman. C. A, 5th Cir. [Cer-
tiorari granted, ante, p. 925.] Motion of petitioner for divided
argument denied. Motion of Peter Barton Hutt, Esquire, to
permit Sana F. Shtasel to present oral argument pro hac vice
granted.

No. 78-5420. Payton v. NEw YorK; and

No. 78-5421. Ripick v. NEw York. Ct. App. N. Y.
[Probable jurisdiction noted, ante, p. 1044.] Motion of ap-
pellants for divided argument denied.

No. 78-5732. GreeN v. Hunter, U, S, DisTrRICT JUDGE,
ET AL.; and

No. 78-5752. CHRISTIANSEN v, UNITED STATES DISTRICT
Court ForR THE SOUTHERN DistrIcT oF TExAs. Motions for
leave to file petitions for writs of mandamus denied.

Certiorart Granted

No. 77-1546. Starrorp, U. S. ATTORNEY, ET AL, v. BrIGGS
ET AL. C. A. D. C. Cir. Certiorari granted and case set for
argument with No. 78-803, immediately infra. Reported
below: 186 U. S. App. D. C. 170, 569 F. 2d 1.

No. 78-303. Cousy, DIRecTOR, CENTRAL INTELLIGENCE
AGENCY, ET AL. v. DRIvER ET AL.  C. A, 1st Cir. Certiorari
granted and case set for argument with No. 77-1546, immedi-
ately supra. Reported below: 577 F. 2d 147.
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No. 78-752. BaxkEr v. McCoLran. C. A. 5th Cir. Motion
of respondent for leave to proceed in forma pauperis and cer-
tiorari granted. Reported below: 575 F. 2d 509.

Certiorart Denied. (See also Nos.78-609 and 78-5804,
supra.)
No. 77-1615. CANTWELL ET AL. v. HupNuT, MAYOR OF
InpianapoLis, ET AL. C. A. 7th Cir. Certiorari denied.
Reported below: 566 F. 2d 30.

No. 77-6092. Hupson v. Georeia. Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 240 Ga. 70, 239 S. E. 2d 330.

No. 78-129. BriTisH EurRoPEAN AIRWAYS v. BENJAMINS
ET AL. C. A, 2d Cir. Certiorari denied. Reported below:
572 F. 2d 913. :

No. 78-302. East Baton Rouce ParisHE ScHooL BOARD
ET AL. v. DAVIS ET AL. C. A, 5th Cir. Certiorari denied. Re-
ported below: 570 F. 2d 1260.

No. 78-310. HELMS ET AL. v. DRIVER ET AL.; and
No. 78-311. Driver Et AL. v. HELMs ET AL. C. A. 1st Cir.
Certiorari denied. Reported below: 577 F. 2d 147.

No. 78-498. Bourer v. UNitep StaTes. ' C. A. 5th Cir.
Certiorari denied. Reported below: 577 F. 2d 1165.

No. 78-504. Marra v. WEsT Virginia. Sup. Ct. App.
W. Va. Certiorari denied.

No. 78-535. SuELL Oin Co. v. ENVIRONMENTAL PROTEC-
TION AGENCY ET AL.; and

No. 78-536. CinciNNATI Gas & Erectric Co. ET AL. 0.
ENVIRONMENTAL ProTECTION AGENCY ET AL. C. A. 6th Cir.
Certiorari denied. Reported below: 578 F. 2d 660.

No. 78-563. AMERICAN AssociaATioN orF COUNCILS OF
MepicaL Starrs oF Private HospiTans, Inc. v. CALIFANO,
SECRETARY OF HEALTH, EpUCATION, AND WELFARE. C. A, 5th
Cir. Certiorari denied. Reported below: 575 F, 2d 1367.
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No. 78-586. Ostrer v. Unitep States. C. A. 2d Cir.
Certiorari denied. Reported below: 577 F. 2d 782.

No. 78-587. McLENNAN ET AL. v. UNITED STATES. C. A.
9th Cir, Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-618. PinNer v. UniTtep States. C. A. 5th Cir.
Certiorari denied. Reported below: 577 F. 2d 145.

No. 78-653. BRENNAN ET VIR, DBA P. H. BRENNAN HAND
Drrivery v. UniTeEp STATES Postan Service. C. A. 2d Cir.
Certiorari denied. Reported below: 574 F. 2d 712.

No. 78-675. Mauer v. UniTtep StatEs. C. A. 4th Cir.
Certiorari denied. Reported below: 582 F. 2d 842.

No. 78-694. BaroNE v. UNiTep StaTES. C. A. 6th Cir.
Certiorari denied. Reported below: 584 F. 2d 118.

No. 78-698. SHIMBERG ET UX. v. UNITED StATES. C. A.
5th Cir. Certiorari denied. Reported below: 577 F. 2d 283.

No. 78-722. Starr v. UN1TED STATES. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 584 F. 2d 235.

No. 78-732. SwisHER v. UN1TED STATES. C. A. 4th Cir.
Certiorari denied. Reported below: 584 F. 2d 979.

No. 78-766. AMERICAN CaAsT IroN Co. v. PETTWAY ET AL.
C. A. 5th Cir. Certiorari denied. Reported below: 576 F. 2d
1157,

No. 78-772. GarrerT FrEIGHTLINES, INnC. v. UNITED
StaTes. C. A. 10th Cir. Certiorari denied.

No. 78-782. PrpeLiNE ConsTrRUCTION Co., INC. v. JAFFEE
ET AL. Ct. App. Mass. Certiorari denied.

No. 78-796. SperL v. CALiForRNTIA., Sup. Ct. Cal. Cer-
tiorari denied.

No. 78-810. Scmoir, Inc. v. S. S. Kresge Co. C. A. 7th
Cir. Certiorari denied. Reported below: 580 F. 2d 244.
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No. 78-797. K. G. Moorg, Inc. v. ANpErsON. Ct. App.
Mass. Certiorari denied. Reported below: — Mass. App.
—, 376 N. E. 2d 1238.

No. 78-799. DBoOARD OF SUPERVISORS OF BUCKINGHAM
TownNsHIP v. BARNESS BT AL, Commw. Ct. Pa. Certiorari de-
nied. Reported below: 33 Pa. Commw. 364, 382 A. 2d 140.

No. 78-814. TuompsoN v. CoviNneToN HousiNng DrveLoP-
MENT Corp. ET AL. C. A. 6th Cir. Certiorari denied.

No. 78-815. NorTEHWEST PowEr PropucTs, INc. v. OMARK
InpustTrIES, INC., ET AL. C. A. 5th Cir. Certiorari denied.
Reported below: 576 F. 2d 83.

No. 78-827. BaLL v. County oF Los ANGeLes. Ct. App.
Cal,, 2d App. Dist. Certiorari denied. Reported below: 82
Cal. App. 3d 312, 147 Cal. Rptr. 252.

No. 78-834. McAx Siey Co., Inc. v. NaTIONAL LABOR
Revations Boarp. C. A. 5th Cir. Certiorari denied. Re-
ported below: 576 F. 2d 62.

No. 78-848. R. G. Barry Corp. v. MUSHROOM MAKERS,
Inc. C. A.2d Cir. Certiorari denied. Reported below: 580
F. 2d 4.

No. 78-879. RassiTT v. UNITED STATES. C. A. 8th Cir.
Certiorari denied. Reported below: 583 F. 2d 1014.

No. 78-887. CoroNIAL Bank & TrustT Co. v. DEPARTMENT
oF FinanciAL INsTiTUTIONS OF InDIanA. Ct. App. Ind.
Certiorari denied. Reported below: — Ind. App. —, 375
N. E. 2d 285.

No. 78-888. (GROSVENOR ET AL. v. EQUITABLE LiFE ASSUR-
ANCE SocIiETY OF THE UNITED STATES. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 582 F. 2d 1279.

No. 78-928. Loepp ». Lopp. Sup. Ct. Ind. Certiorari
denied. Reported below: 268 Ind. 690, 378 N. E. 2d 414.
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No. 78-891. BomENGO, AKA Russo v. UNITED STATES.
C. A. 5th Cir. Certiorari denied. Reported below: 580 F.
2d 173.

No. 78-934. DOMINGUEZ, ADMINISTRATRIX v. UNITED
States. C. A. 2d Cir. Certiorari denied. Reported below:
583 F. 2d 615

No. 78-938. Rosato v. Unrrep States. C. A. 2d Cir.
Certiorari denied. Reported below: 586 F. 2d 833.

No. 78-940. Greex v. UniTED StATES. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 584 F. 2d 974.

No. 78-979. StoBaucH v. UNiTED STATES. C. A. 9th Cir.
Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-5427. GouLbpEN, AKA HArRT wv. Davis, WARDEN,
ET AL. C. A. 5th Cir. Certiorari denied.

No. 78-5429. WrigHT v. UNITED STATES. C. A. 8th Cir.
Certiorari denied. Reported below: 581 F. 2d 704.

No. 78-5526. Cavaness v. Oxragoma. Ct. Crim. App.
Okla. Certiorari denied. Reported below: 581 P. 2d 475.

No. 78-5541. JomnsoN v. Unitep States. C. A. D. C.
Cir. Certiorari denied. Reported below: 188 U. S. App.
D. C. 438, 580 F. 2d 701.

No. 78-5586. SanD v. Caurrornia. Ct. App. Cal,, 2d App.
Dist. Certiorari denied. Reported below: 81 Cal. App. 3d
448 146 Cal. Rptr. 448,

No. 78-5591. Warrace v. UN1TED STATES. C. A. 9th Cir.
Certiorari denied. Reported below: 578 F. 2d 1387.

No. 78-5597. WiLLiams v. Unrtep States. C. A. 2d Cir.
Certiorari denied. Reported below: 583 F. 2d 1194,

No. 78-5600. Gimses v. Unitep States. C. A. 4th Cir.
Certiorari denied. Reported below: 580 F. 2d 1050.
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No. 78-5612. KeiLLy v. Louisiana. Sup. Ct. La. Cer-
tiorari denied. Reported below: 362 So. 2d 1071.

No. 78-5632. CavrmounN ET UX. v. UNITED STaATES. C. A,
9th Cir. Certiorari denied. Reported below: 591 F. 2d 1243.

No. 78-5649. Sincrair v. UniTeED STATES. Ct. App. D. C.
Certiorari denied. Reported below: 388 A. 2d 1201.

No. 78-5659. ParLMmEeRre v. UniTeED STATES. (. A. 5th Cir.
Certiorari denied. Reported below: 578 F. 2d 105.

No. 78-5666. BurmaN v. UniTED STATES, C. A. 4th Cir.
Certiorari denied. Reported below: 584 F. 2d 1354.

No. 78-5667. PeTterMaN v. UNITED STATES. C. A. 3d Cir.
Certiorari denied. Reported below: 586 F. 2d 836.

No. 78-5673. Serarr v. Iowa. Sup. Ct. Iowa. Certiorari
denied.

No. 78-5684. Hussarp v. Un1TED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 586 F. 2d 845.

No. 78-5720. WriLkINs v. WiLLiams, WarpEn, C. A. 4th
Cir. Certiorari denied. Reported below: 580 F. 2d 1050.

No. 78-5721. Morrow v. IGLEBURGER ET AL. C. A. 6th Cir.
Certiorari denied. Reported below: 584 F. 2d 767.

No. 78-5726. SoMMERVILLE v. ALABAMA. Ct. Crim. App.
Ala. Certiorari denied. Reported below: 361 So. 2d 386.

No. 78-5728. BorLer v. CALIFANO, SECRETARY OF HEALTH,
Epvcarion, axp WeLFARE. C. A. 5th Cir. Certiorari denied.
Reported below: 579 F. 2d 641.

No. 78-5730. WALKER v. WAINWRIGHT, DIRECTOR, DEPART-
MENT OF OFFENDER REHABILITATION OF FLoripA. C. A. 5th
Cir. Certiorari denied. Reported below: 579 F. 2d 642.

No. 78-5734. Froyp v. JAGo, CORRECTIONAL SUPRINTEND-
ENT. Sup. Ct. Ohio. Certiorari denied.
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No. 78-5737. McDanierL v. Arizona. Ct. App. Ariz.
Certiorari denied. Reported below: 119 Ariz. 373, 580 P. 2d
1227.

No. 78-5748. McDonawLp v. KenTUCKY. Sup. Ct. Ky.
Certiorari denied. Reported below: 569 S. W. 2d 134.

No. 78-5749. CrawirEY v. KENTUCKY. Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 568 S. W. 2d 927.

No. 78-5751. GiBsoN v. JACKSON, JUpGE, ET AL. C. A. 5th
Cir. Certiorari denied. Reported below: 578 F. 2d 1045.

No. 78-5770. WILKINS v. MARYLAND ET AL, C. A. 4th
Cir. Certiorari denied. Reported below: 586 F. 2d 839.

No. 78-5780. CoLEMAN ET UX. v. WALLACE, GOVERNOR OF
AvaBama, ET AL. C. A. 5th Cir. Certiorari denied. Re-
ported below: 579 F. 2d 641.

No. 78-5786. CoBB v. NEw York. App. Div., Sup. Ct.
N. Y. 3d Jud. Dept. Certiorari denied. Reported below: 64
App. Div. 2d 872, 406 N. Y. S. 2d 943.

No. 78-5788. PorTER v. CONTINENTAL BANK ET AL. C. A.
7th Cir. Certiorari denied. Reported below: 588 F. 2d 838.

No. 78-5790. SAYERS v. BRIERTON, PRISON SUPERINTEND-
ENT, ET AL. C. A. 5th Cir. Certiorari denied.

No. 78-5797. Foperaro v. UNiTED STATES. C. A. 10th Cir.
Certiorari denied. Reported below: 583 F. 2d 1129.

No. 78-5800. MarteLL v. CBS, Inc., WCBS AM Rabio
StaTioN, NEw York, NEw York. C. A. 2d Cir. Certiorari
denied. Reported below: 573 F. 2d 1292.

No. 78-5802. McGHEE v. UnITED STATES. C. A. 7th Cir.
Certiorari denied.

No. 78-5816. Suvrrivan v. UniTep StaTes. C. A. 4th Cir.
Certiorari denied. Reported below: 584 F. 2d 979.
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No. 78-5821. McGUIRK v. MASSACHUSETTS. S:up. Jud.
Ct. Mass. Certiorari denied. Reported below: —— Mass,
—, 380 N. E. 2d 662.

No. 78-5822. WiLson v. Unitep StaTes. C. A. 6th Cir.
Certiorari denied. Reported below: 588 F. 2d 831.

No. 78-5827. HowaRDp v. CALIFANO, SECRETARY OF HEALTH,
Epbucarion, ANpD WELFARE. C. A. 2d Cir. Certiorari denied.
Reported below: 578 F. 2d 1368.

No. 78-5830. Jerer v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 579 F. 2d 641.

No. 78-5839. Ewruis v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-5840. Jorpan v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 588 F. 2d 843.

No. 78-5852. JoHNSON v. DEPARTMENT OF PuBLic HEALTH
AR MANAGEMENT SERVICES OF PHILADELPHIA. C. A. 3d Cir.
Certiorari denied. Reported below: 582 F. 2d 1274.

No. 78-5853. Hurter v. FaBer ET AL. C. A. 7th Cir.
Certiorari denied. Reported below: 588 F. 2d 832.

No. 78-5861. WaALKER v. UNiTteED STATES. C. A. 6th Cir.
Certiorari denied. Reported below: 577 F. 2d 744.

No. 78-5865. WaLrace v. Unttep States. C. A. 3d Cir.
Certiorari denied. Reported below: 582 F. 2d 1278.

No. 78-5879. MoreLLo v. UniTED STATES. C. A. 3d Cir.
Certiorari denied. Reported below: 588 F. 2d 824.

No. 77-7004. Kerpen v, Unitep States. C. A. 2d Cir.
Certiorari denied. MRr. Justice BRENNAN would grant cer-
tiorari. Reported below: 578 F. 2d 1371.
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No. 78-267. MicH1GAN v. JAMEs ET AL. Ct. App. Mich.
Motion of respondents for leave to proceed in forma pauperis
granted. Certiorari denied.

No. 78-840. Rowe ET AL, v. Durso. C. A. 7th Cir.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 579 F. 2d 1365.

No. 78-748. CuULLERTON ET AL. v. FuLroN MARKET CoLp
Storace Co. C. A. 7th Cir. Certiorari denied. MR. JUSTICE
Waite and Mg. Justice BLackMUN would grant certiorari.
Reported below: 582 F. 2d 1071,

No. 78-811. Ciry or EL Paso v. DarBysHIRE StEEL Co.
Ixc, ET AL. C. A, 5th Cir. Certiorari denied. MR, JUSTICE
STeEVENS took no part in the consideration or decision of this
petition. Reported below: 575 F. 2d 521.

No. 78-824, BRAUER v. SHEET METAL WORKERS PENSION
PLAN oF SouTHERN CALIFORNIA, ARizoNA & Nuvapa, Ct.
App. Cal., 2d App. Dist. Motion of Motion Picture Industry
Pension Plan for leave to file a brief as amicus curiae granted.
Certiorari denied. Mg. JusTice WHITE, MR. JUSTICE BLACK-
MUN, and MR. Justice PoweLL would grant certiorari. Re-
ported below: 82 Cal. App. 3d 159, 146 Cal. Rptr. 844.

No. 78-5532. TuoMmPsON v. OKLAHOMA ET AL. C. A. 10th
Cir. Certiorari denied.

MR. JusTice BRENNAN, with whom Mg. JusTicE MARSHALL
joins, dissenting.

In this proceeding pursuant to 28 U. 8. C. § 2254, petitioner
presents the same questions presented by him in No. 76-5283,
cert. denied, 429 U, S, 1053 (1977). For the reasons expressed
in my dissent from the denial of certiorari in that case, I would
grant the petition for certiorari and reverse the judgment of
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the Court of Appeals affirming the dismissal of the petition
for a writ of habeas corpus.

No. 78-5696. JacoBs v. ALaBaMA. Sup. Ct. Ala.; and

No. 78-5759. WoopaRrD v. ARKANSAS. Sup. Ct. Ark. Cer-
tiorari denied. Reported below: No. 78-5696, 361 So. 2d 640;
No. 78-5759, 261 Ark. 895, 553 S. W. 2d 259.

Mr. JusticE BRENNAN and MR. JusTicE MARSHALL,
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428
U. 8. 153, 227, 231 (1976), we would grant certiorari and
vacate the death sentences in these cases.

Rehearing Denied.

No. 76-1660. Hurro T AL. v. FINNEY ET AL., 437 U. S.
678;

No. 77-5781. RAxAS ET AL. v. ILLINOIS, ante, p. 128;

No. 78-173. Kine v. Norris, ante, p. 995;

No. 78-513. Tracy, JupGe v. DIXON ET AL., ante, p. 983;

No. 78-5317. MosLEY v. UNITED STATES DEPARTMENT OF
LABOR ET AL., ante, p. 986;

No. 78-5388. Forp v. MUtr, U. S. DistrRiCcT JUDGE, ET AL.,
ante, p. 978;

No. 78-5490. ALDERMAN v. GEORGIA, ante, p. 991; and

No. 78-5582. Rocers v. DoucrLAas ET UX., ante, p. 1058.
Petitions for rehearing denied.

JANUARY 19, 1979

Dismassal Under Rule 60

No. 78-224. Citry or CLEVELAND v. ALBAUGH., C. A. 6th
Cir. Certiorari dismissed under this Court’s Rule 60. Re-
ported below: 577 F. 2d 740.
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JANUARY 22, 1979
Appeals Dismissed

No. 78-339. WiLcox, SHERIFF v. STRUVE. Appeal from
Sup. Ct. Idaho dismissed for want of jurisdiction. Treating
the papers whereon the appeal was taken as a petition for
writ of certiorari, certiorari denied. Reported below: 99
Idaho 205, 579 P. 2d 1188.

No. 78-5814. 'WayLAND v. Essex CouNTYy BANK & TRUST
Co. T AL. Appeal from C. A. 1st Cir. dismissed for want of
jurisdiction. Treating the papers whereon the appeal was
taken as a petition for writ of certiorari, certiorari denied.

No. 78-866. Vorwapo, INC., ET AL, v. DEGNAN, ATTORNEY
GENERAL oF NEw JERSEY, ET AL. Appeal from Sup. Ct. N. J.
dismissed for want of substantial federal question. Reported
below: 77 N. J. 347, 390 A. 2d 606.

Certiorari Granted—Vacated and Remanded

No. 78-5606. Harpy v. Missourt. Ct. App. Mo., Kansas
City Dist. Motion of petitioner for leave to proceed in forma
pauperis and certiorari granted. Judgment vacated and case
remanded for further consideration in light of Duren v. Mis-
sourt, ante, p. 357, and Harlin v. Missouri, ante, p. 459. Re-
ported below: 568 S. W. 2d 86.

Miscellaneous Orders

No. A-642 (78-961). GamsiNo v. Louisiana. Sup. Ct. La.
Application for stay, addressed to Mr. JusTicE BRENNAN and
referred to the Court, denied. Mg. JusTicE BRENNAN and
MR. Justice STEWART would grant the application.

No. 27, Orig. Owmro v. KenTucky. Report of Special Mas-
ter received and ordered filed. Exceptions, if any, with sup-
porting briefs, to report may be filed by the parties within
45 days. Reply briefs, if any, to such exceptions may be filed

within 30 days. [For earlier orders herein, see, e. g., 410 U. S.
641.]




1124 OCTOBER TERM, 1978
January 22, 1979 439 U. S.

No. 79, Orig. OKLAHOMA v. ARKANSAS. It is ordered that
the Honorable William H. Becker, Senior Judge of the United
States District Court for the Western Distriet of Missouri, be
appointed Special Master in this case with authority to fix
the time and conditions for the filing of additional pleadings
and to direct subsequent proceedings, and with authority to
summon witnesses, issue subpoenas, and take such evidence as
may be introduced and such as he may deem necessary to call
for. The Master is directed to submit such reports as he may
deem appropriate.

The Master shall be allowed his actual expenses. The
allowances to him, the compensation paid to his technical,
stenographic and eclerical assistants, the cost of printing his
report, and all other proper expenses shall be charged against
and be borne by the parties in such proportion as the Court
may hereafter direct.

It is further ordered that if the position of Special Master
in this case becomes vacant during a recess of the Court,
TuE CHIEF JusTicE shall have authority to make a new
designation which shall have same effect as if originally made
by the Court.

[For earlier order herein, see ante, p. 812.]

No. D-140. InN rRE DisBARMENT OF RAy. Disbarment en-
tered. [For earlier order herein, see ante, p. 906.]

No. D-156. I~ R DisBARMENT oF FaLkx. It is ordered
that Eugene A. Falk, of New York, N. Y., be suspended from
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he
should not be disbarred from the practice of law in this Court.

No. 77-983. WASHINGTON ET AL. ¥, WASHINGTON STATE
CoMMERCIAL PAsSENGER FisHING VESSEL ASSN. ET AL.; and
WASHINGTON ET AL. v. PUGET SoUND GILLNETTERS ASSN.
ET AL. Sup. Ct. Wash.;
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No. 78-119. WASHINGTON ET AL. v. UNITED STATES ET AL.
C. A. 9th Cir.; and

No. 78-139. PuceT SounD GILLNETTERS ASSN. ET AL. 2.
UniTEp STATES DIisTrRICT COURT FOR THE WESTERN DISTRICT
OoF WASHINGTON (UNITED STATES ET AL., REAL PARTIES IN
INTEREST). [Certiorari granted, ante, p. 909.] Motion of
Pacific Seafood Processors Assn, for leave to file a brief as
amicus curige granted.

No. 77-1511. CarLirANO, SECRETARY OF HEALTH, EpUCA-
TION, AND WELFARE v. ELLiorT ET AL. C. A, 9th Cir. [Cer-
tiorari granted, ante, p. 816.] Motion of respondents to dis-
miss or remand denied.

No. 78-6. MOooORE ET AL. v. SiMs ET Ux. D. C.S. D. TEx.
[Probable jurisdiction noted, ante, p. 925.] Motion of John
Quiney Carter for leave to present oral argument pro hac vice
denied. Motion of appellees for divided argument denied.

No. 78-17. Unitep Gas Pipe Line Co. v. McComBs
ET AL.; and

No. 78-249. FepEraL ENERGY REGULATORY COMMISSION
v. McComas T AL. C. A. 10th Cir. [Certiorari granted,
ante, p. 892.] Motion of petitioners for divided argument
granted. MR, JUSTICE STEWART took no part in the consid-
eration or decision of this motion.

No. 78-160. WiLsoN ET AL, v. OMAHA INDIAN TRIBE ET AL.;
and

No. 78-161. Iowa kT AL. v. OMAHA INDIAN TRIBE ET AL.
C. A.8th Cir. [Certiorari granted, ante, p. 963.] Motions of
parties for additional time for oral argument and for divided
argument granted, and a total of one and one-half hours
allotted for that purpose to be divided as follows: 45 minutes
for petitioners, 25 minutes for the United States, and 20 min-
utes for the Omaha Indian Tribe. Motion of the Attorney
General of California for leave to participate in oral argument
as amicus curige denied.
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No. 78-225. BaBriTT, GOVERNOR OF ARIZONA, ET AL. 0.
Unitep FARM WorkERS NaTioNAL UnioN ET AL.  D. C. Ariz.
[Probable jurisdiction postponed, ante, p. 891.] Motion of
American Federation of Labor & Congress of Industrial Or-
ganizations for leave to file a brief as amicus curiae granted.

No. 78-329. BrLLOTTI, ATTORNEY GENERAL OF MASSACHU-
SETTS, ET AL. V. BAIRD ET AL.; and

No. 78-330. HuNERWADEL ». BArrD ET AL. D. C. Mass.
[Probable jurisdiction noted, ante, p. 925.] Motion of ap-
pellants for divided argument granted.

No. 78-5384. SanpstrRoM v. MoNTANA. Sup. Ct. Mont.
[Certiorari granted, ante, p. 1067.] Motion for appointment
of counsel granted, and it is ordered that Byron W. Boggs,
Esquire, of Anaconda, Mont., be appointed to serve as counsel
for petitioner in this case.

No. 78-5420. Pavytox v. NEw YoRK; and

No. 78-5421. Rippick v. NEw York. Ct. App. N. Y.
[Probable jurisdiction noted, ante, p. 1044.] Motion of ap-
pellee for divided argument denied.

No. 78-5907. CamacHO v. UniTep STATES COURT OF AP-
PEALS FOR THE SixTH CIRCUIT ET AL. Motion for leave to file
petition for writ of mandamus denied.

No. 78-5808. Crark v. Firre Jupiciar DistricT COURT
or Eppy County, NEw MEexico. Motion for leave to file
petition for writ of mandamus and/or prohibition denied.

Probable Jurisdiction Noted

No. 78-808. CALIFANO, SECRETARY OF HEALTH, EDUCATION,
AND WELFARE v. BoLES ET AL. Appeal from D, C. W. D, Tex.
Probable jurisdiction noted. Reported below: 464 F. Supp.
408.
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Certiorari Granted

No. 78-605. UNITED STATES ET AL. v. RUTHERFORD ET AL.
C. A. 10th Cir. Motion of American Cancer Society for leave
to file a brief as amicus curiae and certiorari granted. Re-
ported below: 582 F. 2d 1234.

Certiorari Denied. (See also Nos. 78-339 and 78-5814,
supra.)
No. 78-503. FrisBy v. WesT VirciniA. Sup. Ct. App.
W. Va. Certiorari denied. Reported below: — W. Va —
245 S. E. 2d 622.

No. 78-516. BorpeEN, Inc. v. BERGLAND, SECRETARY OF
AgricuLture. C. A. 7Tth Cir. Certiorari denied. Reported
below: 577 F. 2d 746.

No. 78-641. STIVERS ET AL. v. MINNESoTA ET AL. C. A.
8th Cir. Certiorari denied. Reported below: 575 F. 2d 200.

No. 78-673. Dawsonx v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 576 F. 2d 656.

No. 78-687. Loursiana Lanp & ExproraTioNn Co. v. FED-
ERAL ENERGY REGULATORY CoMMiIssiON ET AL. (. A. 5th Cir.
Certiorari denied. Reported below: 574 F. 2d 204.

No. 78-693. Baxe v». Unmrep States. C. A. 6th Cir.
Certiorari denied. Reported below: 583 F. 2d 832.

No. 78-708. GrEeNE ET UX. v. UNI1TED STATES. C. A. 8th
Cir. Certiorari denied. Reported below: 583 F. 2d 978.

No. 78-709. WerteruIN v. Unrtep States. C. A. 7th
Cir. Certiorari denied. Reported below: 583 F. 2d 346.

No. 78-714. WgLcH, ADMINISTRATOR v. CLAYTOR, SECRE-
TARY OF THE NAvy. C. A. 2d Cir. Certiorari denied. Re-
ported below: 578 F. 2d 1372.

No. 78-724. WarLker v. HorrMaAN ET AL. C. A. 9th Cir.
Certiorari denied. Reported below: 583 F. 2d 1073.
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No. 78-730. AmericaN ExporrT Lines, INc., ET AL. 0.
MerarL Trabers, Inc. C. A. 2d Cir. Certiorari denied.
Reported below: 582 F. 2d 1271.

No. 78-746. GRrosSMANN v. REpINGTON, TRUSTEE IN BANK-
rupTCY, ET AL. C. A. 2d Cir. Certiorari denied.

No. 78-763. RUTHERFORD ET AL. v. UNITED STATES ET AL.
C. A. 10th Cir. Certiorari denied. Reported below: 582 F.
2d 1234.

No. 78-771. QuinN v. Unitep States. C. A. 9th Cir.
Certiorari denied. Reported below: 580 F, 2d 1053.

No. 78-778. NATTER MANUFACTURING Corp. v. NATIONAL
Lasor Revamions Boarp. C. A. 9th Cir. Certiorari denied.
Reported below: 580 F. 2d 948.

No. 78-785. Esprinoza v. CoPENHAVER, U. S. DistrICT
Jupge. C. A.4th Cir. Certiorari denied.

No. 78-786. McDan~NALD v. HiLL, ATTORNEY GENERAL OF
Texas, T AL. C. A, 5th Cir. Certiorari denied. Reported
below: 575 F. 2d 880.

No. 78-787. DErJAYNES ET AL. v. GENERAL FiNANCE CORP.
oF Iruivois. C. A, 7th Cir. Reported below: 583 F. 2d 918.

No. 78-790. Smippers DisparcH, Inc. v. UNITED STATES.
C. A. 6th Cir. Certiorari denied. Reported below: 581 F.
2d 582.

No. 78-813. MATTHEWS ET AL. v. NORTH CAROLINA. Sup.
Ct. N. C. Certiorari denied. Reported below: 295 N. C. 265,
245 S. E. 2d 727.

No. 78-822. WiLczy~NsKI v. NEW York. App. Div., Sup.
Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported be-
low: 65 App. Div. 2d 518,409 N. Y. S. 2d 325.
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No. 78-830. HitsoN ET AL. v. BAGGETT, SECRETARY OF
STATE OF ALABAMA, ET AL, C. A, 5th Cir. Certiorari denied.
Reported below: 580 F. 2d 1051.

No. 78-839. LEGUENNEC, REGISTRAR OF VOTERS OF SAN
FrANCISCO, ET AL. v. CHINESE FOR AFFIRMATIVE ACTION ET AL.

C. A. 9th Cir. Certiorari denied. Reported below: 580 F.
2d 1006.

No. 78-841. SHEPHERD ET UX. v. TREVINO, TAX ASSESSOR,
CoLLECTOR, AND REGISTRAR OF HipALGO CoUNTY, ET AL. C. A,
5th Cir. Certiorari denied. Reported below: 575 F. 2d 1110.

No. 78-844. PrLANTE ET AL. v. GoNzALEZ, ExECUTIVE DI-
RECTOR OF FLorRIDA CoMmMissioN oN Ermics, ET AL, C. A. 5th
Cir. Certiorari denied. Reported below: 575 F. 2d 1119.

No. 78-850. Morris v. TeExas. County Crim. Ct., Hunt
County, Tex. Certiorari denied.

No. 78-853. CrAMER v. GENERAL TELEPHONE & ELECTRON-
1cs Corp., BT AL, C. A. 3d Cir. Certiorari denied. Reported
below: 582 F. 2d 259.

No. 78-859. GrAseck v. MippLeMmiss eT AL, C. A. 2d Cir.
Certiorari denied. Reported below: 582 F. 2d 203.

No. 78-862. ANDERSON v. NEUBERGER ET AL.; and MORRIS
v. Hayouk ET AL. Ct. App. N. Y. Certiorari denied. Re-
ported below: 45 N. Y. 2d 708, 381 N. E. 2d 168 (first case);
45 N. Y. 2d 793, 381 N. E. 2d 159 (second case).

No. 78-864. PrrreLLO v. INDIANA SuPREME CourT DIisci-
PLINARY CommirssioN. Sup. Ct. Ind. Certiorari denied.
Reported below: 380 N. E. 2d 72.

No. 78-876. SmitH v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 570 S. W. 2d 599.
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No. 78-878. GILMARTIN ET AL. v. BOARD oF DeNTAL Ex-
AMINERS OF CALIFORNIA, Ct. App. Cal., 3d App. Dist. Cer-
tiorari denied.

No. 78-898. F. C. Y. ConstructiON & EqurpMmeNT Co.,
Ixc., BT AL. v. HARRISON, INcC., ET AL. Ct. App. Ariz. Cer-
tiorari denied.

No. 78-902. SmopMmEN’s Locan Unton No. 455, INTER-
NATIONAL ASSOCIATION OF BRIDGE, STRUCTURAL & ORNA-
MENTAL IrRoN WorkERS, AFL-CIO ». NaTioNaL LaBor RE-
LATIONS Boarp ET AL. C. A. 2d Cir. Certiorari denied.
Reported below: 582 F. 2d 135.

No. 78-922. MepicaL THERAPY SCIENCES, INC., ET AL. v.
Unwnitep StaTeEs. C. A. 2d Cir. Certiorari denied. Reported
below: 583 F. 2d 36.

No. 78-963. LonpeE v. Unrtep States. C. A. 8th Cir.
Certiorari denied. Reported below: 587 F. 2d 18.

No. 78-969. CHARLES ET AL. v. UnrTED STATES. C. A. 6th
Cir. Certiorari denied. Reported below: 586 F. 2d 845.

No. 78-976. TayrLor v. Unitep States. C. A. 5th Cir.
Certiorari denied. Reported below: 583 F. 2d 178.

No. 78-996. PzrL v. UNtTED STATES. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 584 F. 2d 1316.

No. 78-5556. SmiTH v. MARYLAND. Ct. App. Md. Cer-
tiorari denied. Reported below: 283 Md. 187, 388 A. 2d 539.

No. 78-5569. Tmomas v. UNIiTeEDp STATES. C. A, 10th Cir.
Certiorari denied. Reported below: 580 F. 2d 1036.

No. 78-5575. OxoroHA v. UNITED STATES. C. A, 8th CiIr.
Certiorari denied. Reported below: 582 F. 2d 1288.
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No. 78-5581. Burciaco v. CALIFORNTIA. Ct. App. Cal., 3d
App. Dist. Certiorari denied. Reported below: 81 Cal. App.
3d 151, 146 Cal. Rptr. 236.

No. 78-5589. StEWART v. CaLrForNIA. Ct. App. Cal,, 2d
App. Dist. Certiorari denied.

No. 78-5604. Acosta v. CaLirorNiA. Ct. App. Cal., 4th
App. Dist. Certiorari denied.

No. 78-5620. GourpeN v. UNiTeED StATES. C. A. 5th Cir.
- Certiorari denied.

No. 78-5650. JomnsoN v. UniTED STATES. C. A. 10th Cir.
Certiorari denied.

No. 78-5685. PorLy v. ArizoNA. Sup. Ct. Ariz. Cer-
tiorari denied.

No. 78-5706. Moreno v. Unitep StatEs. C. A. 2d Cir.
Certiorari denied. Reported below: 580 F, 2d 1137.

No. 78-5739. HERRINGTON v. CALIFANO, SECRETARY OF
Heavrs, EpucatioN, aAND WELFARE. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 579 F. 2d 641.

No. 78-5779. WaLkER v. OHro. Ct. App. Ohio, Cuyahoga
County. Certiorari denied.

No. 78-5806. Mack v. VirciNia. Sup. Ct. Va. Certiorari
denied.

No. 78-5811. GrooMS ET AL. v. INDIANA. Sup. Ct. Ind.
Certiorari denied. Reported below: 269 Ind. 212, 379 N. E.
2d 458.

No. 78-5817. CaARLSEN v. City oF LogaN, Uram. Sup. Ct.
Utah. Certiorari denied. Reported below: 585 P. 2d 449.

No. 78-5819. ALERS v. ToLepo ET AL. C. A. Ist Cir. Cer-
tiorari denied.




1132 OCTOBER TERM, 1978
January 22, 1979 439 U.S.

No. 78-5824. Sino v. PENNsYLvANIA. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 480 Pa. 15, 389 A. 2d 62.

No. 78-5828. SmHArRP v, UnNiTED STATES DisTRICT COURT
FOR THE SOUTHERN DisTtricT oF OHIO ET AL, C. A, 6th Cir.
Certiorari denied.

No. 78-5832. O’NEILL ET AL, v. WALT DISNEY PRODUCTIONS.
C. A. 9th Cir. Certiorari denied. Reported below: 581 F, 2d
751.

No. 78-5866. Askew v. UniTep States. C. A. 10th Cir.
Certiorari denied. Reported below: 584 F. 2d 960.

No. 78-5867. Jones v. Uwitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 588 F. 2d 831.

No. 78-5874. ScHERMERHORN v. UNITED StAaTES. C. A.
6th Cir. Certiorari denied. Reported below: 588 F. 2d 831.

No. 78-5883. Lepesma v. CoLeMAN, U. S. CircurT JUDGE,
ET AL, C. A. 5th Cir. Certiorari denied.

No. 78-5891. HackNEeY v. Un1TED STATES. Ct. App. D. C.
Certiorari denied. Reported below: 389 A. 2d 1336.

No. 78-5892. Crine v. Unrrep States. C. A. 8th Cir.
Certiorari denied.

No. 78-5894. MANN v. Unitep Stares. C. A. 2d Cir.
Certiorari denied. Reported below: 591 F. 2d 1332.

No. 78-5895. Harris v. UniTtep StaTeEs. C. A. 5th Cir.
Certiorari denied. Reported below: 585 F. 2d 518.

No. 78-5896. Davis v. Unmtep States. C. A. 7th Cir.
Certiorari denied. Reported below: 587 F. 2d 365.

No. 78-5898. Happap v. Unitep States. C. A. 6th Cir.
Certiorari denied. Reported below: 587 F. 2d 12.

No. 78-5900. HryponN v. UniteEp STATES. C. A. 7th Cir.
Certiorari denied.
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No. 78-5905. McFartaND v. Unitep States. C. A. 3d
Cir. Certiorari denied. Reported below: 588 F. 2d 824.

No. 78-5911. Kurin v. Unitep States. C. A. 7th Cir.
Certiorari denied. Reported below: 588 F. 2d 837.

No. 78-5913. WEeNTLAND v. UNitreEp StaTes. C. A. 5th
Cir. Certiorari denied. Reported below: 582 F. 2d 1022.

No. 78-5920. GREENE ET AL. v. UNITED STATES. C. A. 5th
Cir. Certiorari denied. Reported below: 578 F. 2d 648,

No. 78-5927. Gaire ». Unitep States. Ct. App. D. C.
Certiorari denied. Reported below: 391 A. 2d 230.

No, 78-5934. Parsons v. UniTep StAaTES. C. A. 8th Cir.
Certiorari denied. Reported below: 585 F. 2d 941.

No. 78-5935. Acurs v. Unitep States. C. A. D. C. Cir.
Certiorari denied.

No. 78-213. Avucer, WarDEN v. Corrins. C. A. 8th Cir.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 577 F. 2d 1107.

No. 78-719. ReEpropUCTIVE SERVICES, INC. v. WALKER,
Jupge. Sup. Ct. Tex. Certiorari denied for want of juris-
diction.

MRgR. JusTicE STEVENS.

On June 23, 1978, the Texas Supreme Court denied peti-
tioner’s application for a writ of mandamus and dissolved its
earlier order requiring discovery concerning certain patients
of petitioner’s abortion clinic. On July 10, 1978, MR. JUSTICE
BrENNAN stayed the order of the Texas Supreme Court. On
July 17, 1978, Mr. JusticE BRENNAN vacated that stay and
filed an opinion, post, p. 1307, stating in part:

“The question sought to be raised by applicant—

whether the names of abortion patients can be obtained
by discovery for use in a civil suit against a person or




1134 OCTOBER TERM, 1978
Statement of STEVENS, J. 439 U.S.

clinic performing abortions where, as here, the parties
have not agreed to a protective order to ensure the
privacy of those patients—is a serious one. If this ques-
tion were in fact presented by this case, I am of the view
that four Members of this Court would vote to grant
certiorari to hear it. However, this issue is not presented
here. First, the order of the trial court challenged by
applicant’s petition for mandamus did in fact provide
that the names of applicant’s patients could be deleted.
Second, the State of Texas has represented in its response
in this Court that it is prepared to enter into a protective
order which will ensure the privacy of all patients at
applicant’s clinics. In light of the representations of the
State of Texas, there is no irreparable injury to any
patient’s privaey interests which would justify a stay of
the order of the Supreme Court of Texas.

“Therefore, on express condition that the parties agree
to a protective order ensuring the privacy of patients
at applicant’s clinics, the stay I entered on July 10,
1978, in these proceedings is hereby dissolved. If such
a protective order is not entered, applicant may resub-
mit a further stay application.” Post, at 1308-1309
(footnote omitted).

On August 21, 1978, MRg. Justice BRENNAN re-entered his
stay because the parties had not satisfied the express condi-
tion identified in his opinion of July 17, 1978. Post, p. 1354.

On September 16, 1978, Mg. JustricE PoweLL granted an
extension of time, until October 30, 1978, in which to file a
petition for writ of certiorari. The petition for a writ of
certiorari was timely filed on October 30, 1978.

Since the rationale for the Court’s jurisdictional holding is
unclear, and since adequate reasons for denying certiorari as
a matter of discretion are disclosed by MRr. JusTicE BRENNAN'S
opinion of July 17, 1978, I would simply deny the petition
without further explanation.
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No. 78-855. ComeN v. ILuiNois INSTITUTE OF TECHNOL-
oay ET AL. C. A. 7th Cir. Certiorari denied. MRg. JUSTICE
STEVENS took no part in the consideration or decision of this
petition. Reported below: 581 F. 2d 658.

No. 78-5198. HoviLa v. TeExas. Ct. Crim. App. Tex.
Certiorari denied. Reported below: 562 S. W. 2d 243.

Mgr. Justice BrRENNAN and Mgr. JusticE MARSHALL,
dissenting.

Adhering to our views that the death penalty is in all ecir-
cumstances cruel and unusual punishment prohibited by the
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentence in this case.

No. 78-5571. WirrLiams v. Rickerrs, WARrDEN. Sup. Ct.
Ga. Certiorari denied. MRg. JusTicE BRENNAN, MR. JUSTICE
WaITE, and MR. JusticE MARSHALL would grant certiorari.
Reported below: 240 Ga. 148, 240 S. E. 2d 41.

Rehearing Denied

No. 77-1464. HucH ET AL. v. UNITED STATES, ante, p.
1007;

No. 78-284., Licutic v. UNITED STATES, ante, p. 981;

No. 78296, SaLvuccr v. Revere Racing Assn., Inc.,
ET AL., ante, p. 1002;

No. 78-344. TUnion Pacrric RarLroap Co. v. SHEEHAN,
ante, p. 89;

No. 78-648. CrITYy OF SAN ANTONIO v. SAN PEDRO NORTH,
Lrp., BT AL., ante, p. 1004;

No. 785014, BLANKNER v. GoopwiN, COMMISSIONER,
New York State Division oF HousiNg aAND COMMUNITY
ReENEWAL, ante, p. 867; and

No. 78 5180. JoHNSON v. ALEXANDER, SECRETARY OF THE
ARMY, BT AL.; ante, p. 986. Petitions for rehearing denied.
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No. 78-5539. CrrirroN v. CALIFORNIA, ante, p. 989; and
No. 78-5611. HinpmaN v. KELLY ET AL, ante, p. 1050.
Petitions for rehearing denied.

No. 77-1388. MASSACHUSETTS v. WHITE, ante, p. 280.
Petition for rehearing denied. MRg. JusTicE PowELL took no
part in the consideration or decision of this petition.

FEeBrRUARY 1, 1979

Dismissal Under Rule 60

No. 77-1665. BonanNo v. UniTED STATES. C. A. 9th Cir.
[Certiorari granted, ante, p. 1045.] Writ of certiorari dis-
missed under this Court’s Rule 60. Reported below: 571 F.
2d 588.




REPORTER’S NOTE

The next page is purposely numbered 1301. The numbers between
1136 and 1301 were intentionally omitted, in order to make it possible to
publish in-chambers opinions with permanent page numbers, thus making
the official citations available upon publication of the preliminary prints
of the United States Reports.







	ORDERS FROM END OF OCTOBER TERM, 1977 THROUGH FEBRUARY 1, 1979

		Superintendent of Documents
	2025-07-08T08:21:45-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




