
ORDERS FROM END OF OCTOBER TERM, 1977 
THROUGH FEBRUARY 1, 1979

Cases  Dism isse d  in  Vacation

No. 77-1674. Field  v . United  Stat es . C. A. 2d Cir. 
Certiorari dismissed July 18, 1978, under this Court’s Rule 60. 
Reported below: 578 F. 2d 1371.

No. 77-6714. Nicho las  v . Unite d  States . C. A. 2d Cir. 
Certiorari dismissed July 18, 1978, under this Court’s Rule 60. 
Reported below: 578 F. 2d 1370.

No. 77-1676. Mc Louth  Steel  Corp . v . Jew ell  Coal  & 
Coke  Co . C. A. 6th Cir. Certiorari dismissed July 21, 1978, 
under this Court’s Rule 60. Reported below: 570 F. 2d 594.

No. 77-1862. Israel , Warden  v . Hughes . C. A. 7th Cir. 
Certiorari dismissed August 3, 1978, under this Court’s Rule 
60. Reported below: 576 F. 2d 1250.

No. 78-94. Tenne co  Oil  Co . et  al . v . Federal  Energy  
Regul atory  Comm iss ion . C. A. 5th Cir. Certiorari dis-
missed August 7, 1978, under this Court’s Rule 60. Reported 
below: 571 F. 2d 834.

No. 78-81. Van  Wyk  v . Marcoux  et  al . C. A. 8th Cir. 
Certiorari dismissed August 24, 1978, under this Court’s Rule 
60. Reported below: 572 F. 2d 651.

No. 78-145. Banner , Commis sio ner  of  Patents  and  
Trade marks  v . Chakrab arty . C. C. P. A. Certiorari dis-
missed August 25, 1978, under this Court’s Rule 60. Re-
ported below: 571 F. 2d 40.

No. 77-1587. Construc tion  Aggrega tes  Corp . v . Mor - 
vant , Admini strat rix . C. A. 6th Cir. Certiorari dismissed 
August 30, 1978, under this Court’s Rule 60. Reported below: 
570 F. 2d 626.

801



802 OCTOBER TERM, 1978

October 2, 1978 439U.S.

No. 77-6766. Mc Kie  v . Alaska . Sup. Ct. Alaska. Cer-
tiorari dismissed September 6, 1978, under this Court’s Rule 
60.

No. 78-5286. Gonzalez  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari dismissed September 20, 
1978, under this Court’s Rule 60. Reported below: 63 App. 
Div. 2d 686, 404 N. Y. S. 2d 933.

No. 78-5190. Dean  v . Superior  Court  of  California , 
County  of  Rivers ide  (Califo rnia , Real  Party  in  Inter -
est ). Ct. App. Cal., 4th App. Dist. Certiorari dismissed 
September 26,1978, under this Court’s Rule 60.

October  2, 1978
Affirmed on Appeal

No. 77-1570. Millis  et  al . v . High  Drive  Water  Dis -
tri ct  et  al . Affirmed on appeal from D. C. Colo.

No. 78-199. Mortga ge  Growth  Investors  v . Clow  Corp , 
et  al . Affirmed on appeal from D. C. E. D. Mich.

Appeals Dismissed
No. 77-1340. Smith  v . Gummo  et  al . Appeal from Ct. 

App. Cal., 1st App. Dist., dismissed for want of substantial 
federal question. Mr . Just ice  Brennan , Mr . Justi ce  White , 
and Mr . Justi ce  Stevens  would note probable jurisdiction 
and set case for oral argument.

No. 77-1373. Maine  Central  Railr oad  Co. v. Halp erin  
et  al . Appeal from Sup. Jud. Ct. Me. dismissed for want of 
substantial federal question. Mr . Justi ce  Stewar t , Mr . 
Justice  White , and Mr . Just ice  Powell  would note prob-
able jurisdiction and set case for oral argument. Reported 
below: 381 A. 2d 8.
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No. 77-1036. Larsen , Acti ng  Commi ss ioner  of  Labor  
of  the  Virgin  Islands  v . Lockhar t . Appeal from C. A. 3d 
Cir. Motion of appellee for leave to proceed in forma pauperis 
granted. Appeal dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 563 F. 
2d 617.

No. 77-1568. Miss ouri  Church  of  Scientology  v . State  
Tax  Comm iss ion  of  Miss ouri  et  al . Appeal from Sup. Ct. 
Mo. dismissed for want of substantial federal question. Mr . 
Justi ce  Steve ns  would note probable jurisdiction and set case 
for oral argument. Reported below: 560 S. W. 2d 837.

No. 77-1584. Ass ociati on  of  Person nel  Agenci es  of  
New  York , Inc ., et  al . v . Ross , Indus trial  Commis sio ner  
of  New  York . Appeal from Ct. App. N. Y. dismissed for 
want of substantial federal question. Reported below: 43 
N. Y. 2d 873, 374 N. E. 2d 363.

No. 77-1723. Aristoc ratic  Restaurant  of  Mass achu -
setts , Inc . v. Alcoholic  Beverages  Control  Commis sion ; 
and Aristoc ratic  Restaurant  of  Mass achuset ts , Inc . v . 
Alcoholic  Beverages  Control  Comm issio n . Appeals from 
Sup. Jud. Ct. Mass, dismissed for want of substantial federal 
question. Reported below: 374 Mass. 547, 374 N. E. 2d 1181 
(first case); 374 Mass. 564, 374 N. E. 2d 1192 (second case).

No. 77-1737. Roloff  Evangelistic  Ente rpris es , Inc ., et  
al . v. Texas . Appeal from Ct. Civ. App. Tex., 3d Sup. Jud. 
Bist., dismissed for want of substantial federal question. Re-
ported below: 556 S. W. 2d 856.

No. 77-1743. Downtown  L. A. Impo rts  et  al . v . Su -
per ior  Court  of  Calif ornia , County  of  Los  Angele s  
(Younger , Attorney  General  of  Calif ornia , Real  Party  
in  Inter est ). Appeal from Ct. App. Cal., 2d App. Dist., 
dismissed for want of substantial federal question.
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No. 77-1775. Rent ar  Industrial  Develo pment  Corp , et  
al . v. Carl  A. Morse , Inc . Appeal from Ct. App. N. Y. dis-
missed for want of substantial federal question. Reported 
below: 43 N. Y. 2d 952, 375 N. E. 2d 409.

No. 77-1834. Lang  v . City  of  Philad elp hia  et  al . Ap-
peal from Commw. Ct. Pa. dismissed for want of substantial 
federal question. Reported below: 31 Pa. Commw. 537, 377 
A. 2d 849.

No. 77-6713. Keyes  v . Oklahom a  Depart ment  of  Insti -
tut ions , Social  and  Rehabi litati ve  Services  et  al . Ap-
peal from Sup. Ct. Okla, dismissed for want of substantial 
federal question. Reported below: 574 P. 2d 1026.

No. 78-28. Sanko  et  al . v . Carls on , Clerk , Kane  
Count y  Circui t  Court . Appeal from Sup. Ct. Ill. dismissed 
for want of substantial federal question. Reported below: 
See 69 Ill. 2d 246, 371 N. E. 2d 613.

No. 78-39. Zrenchik  et  al . v . Peoples ’ Communit y  
Hospi tal  Authority . Appeal from Ct. App. Mich, dismissed 
for want of substantial federal question.

No. 78-57. Five -R Excavating , Inc . v . Depa rtment  of  
Revenue  of  Penns ylvania ; and J & R Equipm ent  Rental  
Co ., Inc . v . Departm ent  of  Revenue  of  Pennsylvania . 
Appeals from Sup. Ct. Pa. dismissed for want of substantial 
federal question.

No. 78-73. Wrigh t , dba  Touch  of  Class  Mass age  Par -
lor , et  al . v. City  of  Indianapolis  et  al . Appeal from Sup. 
Ct. Ind. dismissed for want of substantial federal question. 
Reported below: 267 Ind. 471, 371 N. E. 2d 1298.

No. 78-101. Roberts  v . Roberts . Appeal from Sup. Ct. 
Neb. dismissed for want of substantial federal question. Re-
ported below: 200 Neb. 256, 263 N. W. 2d 449.
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No. 78-104. Johnson  et  al . v . General  of
Maryland  et  al . Appeal from Ct. App. Md. dismissed for 
want of substantial federal question. Reported below: 282 
Md. 274, 385 A. 2d 57.

No. 78-138. Westi nghous e  Electric  Corp . v . Penns yl -
vania . Appeal from Sup. Ct. Pa. dismissed for want of sub-
stantial federal question. Reported below: 478 Pa. 164, 386 
A. 2d 491.

No. 78-5001. Francis  v . Mass achusetts ; and O’Clair  
v. Massachuse tts . Appeals from Sup. Jud. Ct. Mass, dis-
missed for want of substantial federal question. Reported 
below: 374 Mass. 750, 374 N. E. 2d 1207 (first case); 374 
Mass. 759, 374 N. E. 2d 1212 (second case).

No. 78-5081. Stein  v . Texas  Power  & Light  Co . et  al . 
Appeal from Ct. Civ. App. Tex., 2d Sup. Jud. Dist., dismissed 
for want of substantial federal question.

No. 77-1592. Cambron  et  al . v . Canal  Insurance  Co . 
Appeal from Sup. Ct. Ga. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below: 
240 Ga. 708, 242 S. E. 2d 32.

No. 77-1631. Ridgill  et  ux. v. Rest on  Homeowners  
Assn . Appeal from Sup. Ct. Va. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied.

No. 77-1642. Cherami e  et  al . v . Guidry  et  ux . Appeal 
from Sup. Ct. La. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied. Reported below: 354 
So. 2d 1280.
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No. 77-1726. Appleman  v . Furedy , Trus tee  in  Bank -
rupt cy . Appeal from C. A. 10th Cir. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 567 F. 2d 967.

No. 77-1825. Arthur  et  al . v . Clay  Community  School s  
et  al .; and Tolin  et  al . v . South we st  Parke  Comm unit y  
School  Corp , et  al . Appeals from Ct. App. Ind. dismissed 
for want of jurisdiction. Treating the papers whereon the 
appeals were taken as petitions for writs of certiorari, certio-
rari denied.

No. 77-1854. Sigety  et  ux . v . Hynes , Deputy  Attorn ey  
General  of  New  York , et  al . Appeal from App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below: 
61 App. Div. 2d 1143, 403 N. Y. S. 2d 609.

No. 77-6671. Saffiot i v . New  York . Appeal from C. A. 
2d Cir. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 573 F. 2d 1295.

No. 77-6745. Conrad  v . First  State  Bank  & Trus t  Co . 
et  al . Appeal from D. C. E. D. Mo. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 446 F. Supp. 1088.

No. 77-6837. Conrad  v . Wangelin , U. S. Dist rict  Judge , 
et  al . Appeal from D. C. E. D. Mo. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 441 F. Supp. 345.
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No. 77-6900. Mackey  v . Florida . Appeal from Sup. Ct. 
Fla. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 357 So. 2d 186.

No. 77-6914. Davis  v . Lawy ers  Profes sional  Resp onsi -
bili ty  Board  of  Minnes ota  et  al . Appeal from Sup. Ct. 
Minn, dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 264 N. W. 2d 371.

No. 77-6988. Bloch  et  ux . v . Genera l  Motors  Accep t -
ance  Corp . Appeal from App. Div., Sup. Ct. N. Y., 2d Jud. 
Dept., dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 61 App. Div. 2d 
1140,403 N. Y. S. 2d 164.

No. 77-6999. Wayla nd  v . Esse x  County  Bank  & Trust  
Co. Appeal from C. A. 1st Cir. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied.

No. 77-7003. Wayla nd  v . Essex  Count y  News pap ers , 
Inc . Appeal from C. A. 1st Cir. dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied. Re-
ported below: 577 F. 2d 721.

No. 78-74. Theis  v . City  of  San  Antonio , by  and  
throu gh  Water  Works  Board  of  Trustees  of  San  Antoni o . 
Appeal from Ct. Civ. App. Tex., 12th Sup. Jud. Dist., dis-
missed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, cer-
tiorari denied. Reported below: 554 S. W. 2d 278.
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No. 78-5091. Kell ey  v . Johnson  et  ux . Appeal from 
Sup. Ct. Vt. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 136 Vt. 628 
and 629, 388 A. 2d 31 and 32.

No. 78-5092. Alexander  v . Delaw are  State  Bar  Ass n . 
Appeal from Sup. Ct. Del. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below: 
386 A. 2d 652.

No. 78-5117. Hemme rle  et  al . v . Mc Dowell . Appeal 
from Dist. Ct. App. Fla., 2d Dist., dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied. Re-
ported below: 346 So. 2d 1255.

No. 78-5131. In  re  Morris . Appeal from Sup. Ct. S. C. 
dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 270 S. C. 308, 241 
S. E. 2d 911.

No. 77-1621. Liggett  v . Kansas  ex  rel . Schne ider , At -
torne y  General  of  Kansa s , et  al . Appeal from Sup. Ct. 
Kan. Motion of American Physicians & Surgeons, Inc., for 
leave to file a brief as amicus curiae granted. Appeal dis-
missed for want of substantial federal question. Reported be-
low: 223 Kan. 610, 576 P. 2d 221.

No. 77-1670. Suff olk  Outdoor  Adve rti sing  Co ., Inc . v . 
Hulse  et  al . Appeal from Ct. App. N. Y. dismissed for 
want of substantial federal question. Mr . Just ice  Black - 
mun  and Mr . Justice  Powell  would note probable jurisdic-
tion and set case for oral argument. Reported below: 43 
N. Y. 2d 483, 373 N. E. 2d 263.
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No. 78-5185. Jenkin s  v . Distr ict  of  Columb ia . Appeal 
from C. A. D. C. Cir. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 77-1671. Modjeska  Sign  Studios , Inc . v . Berle , 
Commis si oner , Departme nt  of  Environmental  Conse r -
vation  of  New  York . Appeal from Ct. App. N. Y. dismissed 
for want of substantial federal question. Mr . Justice  Black - 
mun  and Mr . Just ice  Powell  would note probable jurisdic-
tion and set case for oral argument. Reported below: 43 
N. Y. 2d 468, 373 N. E. 2d 255.

No. 77-1784. Veterans  of  Foreign  Wars , Post  4264, 
et  al . v. City  of  Steam boat  Sprin gs . Appeal from Sup. Ct. 
Colo, dismissed for want of substantial federal question. Mr . 
Justi ce  Stewart , Mr . Justi ce  Blackmun , and Mr . Justic e  
Pow ell  would note probable jurisdiction and set case for oral 
argument. Reported below: 195 Colo. 44, 575 P. 2d 835.

No. 77-6604. Little  v . Nebras ka . Appeal from Sup. Ct. 
Neb. dismissed for want of substantial federal question. Mr . 
Justi ce  Brennan  and Mr . Justice  White  would note prob-
able jurisdiction and set case for oral argument. Reported 
below: 199 Neb. 772, 261 N. W. 2d 847.

No. 77-6635. Weeks  v . Illinois . Appeal from App. Ct. 
Ill., 4th Dist., dismissed for want of substantial federal ques-
tion. Mr . Justice  Brennan  and Mr . Just ice  Marsh all  
would note probable jurisdiction and set case for oral argu-
ment. Reported below: 52 Ill. App. 3d 1101, 372 N. E. 2d 
163.

No. 77-6749. Carter  v . Daws on , Secretar y , Depa rtme nt  
for  Human  Res ources  of  Kentucky . Appeal from Ct. App. 
Ky. dismissed for want of substantial federal question. Quern 
v. Mandley, 436 U. S. 725 (1978). Reported below: 561 
8. W. 2d 686.
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Certiorari Granted—Vacated and Remanded
No. 77-792. Rubin  v . United  States . C. A. 5th Cir. 

Certiorari granted, judgment vacated, and case remanded for 
further consideration in light of the position presently asserted 
by the Solicitor General in his supplemental brief filed Au-
gust 21, 1978. Mr . Justice  Rehnquist  dissents. Reported 
below: 559 F. 2d 975.

No. 77-1599. Cook  v . Musk ing um  Waters hed  Cons er -
vancy  Distr ict . C. A. 6th Cir. Certiorari granted, judg-
ment vacated, and case remanded for further consideration in 
light of Monell v. Department of Social Services of New York 
City, 436 U. S. 658 (1978). Reported below: 573 F. 2d 1310.

No. 77-1663. Socie ty  for  the  Welfare  of  Animals , 
Inc . v. Walrath . Dist. Ct. App. Fla., 3d Dist. Motion of 
Humane Society of the United States for leave to file a brief 
as amicus curiae granted. Certiorari granted, judgment va-
cated, and case remanded for further consideration in light of 
Bates v. State Bar of Arizona, 433 U. S. 350 (1977). Re-
ported below: 343 So. 2d 934.

No. 77-6536. Hammons  v . United  State s . C. A. 5th 
Cir. Motion of petitioner for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of the position 
presently asserted by the Solicitor General in his memoran-
dum filed July 11, . 1978. The  Chief  Justice , Mr . Justi ce  
White , and Mr . Justi ce  Rehnquist  dissent. Reported be-
low: 569 F. 2d 1155.

No. 77-6992. Bish op  v . Arizona . Sup. Ct. Ariz. Mo-
tion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated insofar as it leaves 
undisturbed the death penalty imposed, and case is remanded 
for further proceedings. See Lockett v. Ohio, 438 U. 8. 586 
(1978). Reported below: 118 Ariz. 263, 576 P. 2d 122.
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No. 77-6910. Donoho  v . United  States . C. A. 9th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of the position presently 
asserted by the Solicitor General in his memorandum filed 
September 5, 1978. Mr . Just ice  Rehnqui st  dissents. Re-
ported below: 575 F. 2d 718.

No. 77-6912. Mill er  v . Kentucky . Sup. Ct. Ky. Mo-
tion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Judgment vacated and case remanded for 
further consideration in light of Taylor v. Kentucky, 436 U. S. 
478 (1978). Reported below’: 563 S. W. 2d 10.

No. 77-7002. Adam s v . Ohio . Sup. Ct. Ohio. Motion 
of petitioner for leave to proceed in forma pauperis and cer-
tiorari granted. Judgment vacated insofar as it leaves undis-
turbed the death penalty imposed, and case is remanded for 
further proceedings. See Lockett v. Ohio, 438 U. S. 586 
(1978). Reported below: 53 Ohio St. 2d 223, 374 N. E. 2d 
137.

No. 78-87. Environment al  Defense  Fund , Inc ., et  al . 
v. East  Bay  Municip al  Utilit y  Dis trict  et  al . Sup. Ct. 
Cal. Certiorari granted, judgment vacated, and case remanded 
for further consideration in light of California v. United 
States, 438 U. S. 645 (1978). Reported below: 20 Cal. 3d 
327,572 P. 2d 1128.

No. 78-5008. Nabozny  v . Ohio . Sup. Ct. Ohio. Motion 
of petitioner for leave to proceed in forma pauperis and cer-
tiorari granted. Judgment vacated insofar as it leaves undis-
turbed the death penalty imposed, and case is remanded for 
further proceedings. See Lockett v. Ohio, 438 U. S. 586 
(1978). Reported below: 54 Ohio St. 2d 195, 375 N. E. 2d 
784.
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No. 78-44. Pember ton  v . Sper andi o . Sup. Ct. Mo. Cer-
tiorari granted, judgment vacated, and case remanded for 
further consideration in light of Kulko v. Superior Court of 
California, 436 U. S. 84 (1978). Reported below: 568 S. W. 
2d 935.

Miscellaneous Orders
No. 8, Orig. Arizon a  v . Calif ornia  et  al . Motion of 

Donald D. Stark for leave to file a brief as amicus curiae 
granted. [For earlier order herein, see, e. g., 438 U. S. 912.]

No. 77, Orig. Tennes see  v . Arkansas . Motion for leave 
to file bill of complaint granted and defendant allowed 60 
days in which to answer.

No. 78, Orig. Califo rnia  v . Arizon a  et  al . Motion for 
leave to file bill of complaint set for oral argument in due 
course.

No. 79, Orig. Oklaho ma  v . Arkan sas . Motion for leave 
to file bill of complaint granted and defendant allowed 60 
days in which to answer.

No. 76-1310. Houchi ns , Sherif f  v . KQED, Inc ., et  al ., 
438 U. S. 1. Motion to retax costs denied. Mr . Justice  
Marsh all  and Mr . Just ice  Blackmu n  took no part in the 
consideration or decision of this motion.

No. 77-120. Doughe rty  County , Georgia , Board  of  Ed -
ucation , et  al . v. White . D. C. M. D. Ga. [Probable 
jurisdiction noted, 435 U. S. 921.] Motion of appellee for 
divided argument granted.

No. 77-803. Barry , Chairman , Racing  and  Wagering  
Board  of  New  York , et  al . v . Barchi . D. C. S. D. N. Y. 
[Probable jurisdiction noted, 435 U. S. 921.] Motions of 
Harness Horsemen International, Inc., and Horsemen’s Benev-
olent & Protective Assn, for leave to file briefs as amici curiae 
granted.
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No. 77-753. Intern atio nal  Brothe rhood  of  Teams ters , 
Chauffeurs , Warehous eme n & Helpers  of  America  v . 
Daniel ; and

No. 77-754. Local  705, Internat ional  Brotherhoo d  of  
Teams ters , Chauffeurs , Warehous eme n & Helpe rs  of  
Amer ica , et  al . v . Daniel . C. A. 7th Cir. [Certiorari 
granted, 434 U. S. 1061.] Motions of Gray Panthers and 
PROD et al. for leave to file briefs as amid curiae granted. 
Motions of AFL-CIO, the Solicitor General, and Stephen W. 
Holohan for leave to file briefs as amici curiae denied. Mo-
tion of American Bar Assn, for reconsideration of the July 3, 
1978, order [438 U. S. 913] denying leave to file a brief as 
amicus curiae denied.

No. 77-952. Group  Life  & Healt h  Insuranc e Co ., aka  
Blue  Shield  of  Texas , et  al . v . Royal  Drug  Co ., Inc ., dba  
Roya l  Pharmac y  of  Castle  Hills  et  al ., et  al . C. A. 5th 
Cir. [Certiorari granted, 435 U. S. 903.] Motion of the 
Solicitor General for leave to participate in oral argument as 
amicus curiae granted and 15 minutes allotted for that pur-
pose. Petitioners also allotted an additional 15 minutes for 
oral argument.

No. 77-1202. Michigan  v . Doran . Sup. Ct. Mich. [Cer-
tiorari granted, 435 U. S. 967.] Further consideration of sug-
gestion of mootness deferred to hearing of case on the merits.

No. 77-1258. Minn esota  v . First  of  Omaha  Service  
Corp , et  al . ; and

No. 77-1265. Marque tte  National  Bank  of  Minne -
apol is v. First  of  Omaha  Service  Corp , et  al . Sup. Ct. 
Minn. [Certiorari granted, 436 U. S. 916.] Motions of 
Minnesota AFL-CIO, Conference of State Bank Supervisors, 
Consumer Bankers Assn., and First National Bank of Chicago 
for leave to file briefs as amici curiae granted.
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No. 77-1659. Chase  Manhattan  Bank , N. A. v. Finance  
Administration  of  the  City  of  New  York  et  al . Ct. App. 
N. Y.;

No. 77-1694. Benjamin  Frankli n  Federal  Savi ngs  & 
Loan  Assn . v . Derenco , Inc . Sup. Ct. Ore.;

No. 77-1866. Bosw ell  et  al . v . Georgia  Power  Co . et  al .
C. A. 5th Cir.; and

No. 78-129. Briti sh  European  Airw ays  v . Benj amin s  
et  al . C. A. 2d Cir. The Solicitor General is invited to file 
briefs in these cases expressing the views of the United States.

No. 77-1819. Vaughn  et  al . v . Vermi lion  Corp . Ct. 
App. La., 3d Cir. The Solicitor General is invited to file a 
brief in this case expressing the views of the United States. 
Mr . Justice  Powell  took no part in the consideration or de-
cision of this order.

No. 78-5040. Schaff er  v . Robinson , Warde n ; and
No. 78-5152. Hood  v . Wainwri ght , Secretary , Dep art -

ment  of  Offe nder  Rehabili tation  of  Florida . Motions 
for leave to file petitions for writs of habeas corpus denied.

No. 77-6458. Carter  et  al . v . Unite d  States  Dist rict  
Court  for  the  Southern  Dis trict  of  Texas ;

No. 77-6663. Reynolds  v . United  States  Court  of  Ap-
peals  for  the  Tenth  Circu it ;

No. 77-6810. Robinson  v . Byrne , U. S. Distric t  Judge ;
No. 77-6841. Morris  v . Lincoln  Nation al  Life  Insu r -

ance  Co .;
No. 77-6894. Mount  v . Haight , U. S. Distric t  Judge , 

et  al .;
No. 77-6918. Mount  v . Sifton , U. S. District  Judge ;
No. 77-6965. Brown  v . Unite d  States ; and
No. 78-5196. Clark  v . Unite d  States  District  Court  

for  the  Dis trict  of  Kansas . Motions for leave to file pe-
titions for writs of mandamus denied.
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No. 78-5186. Shadd  v . United  State s  Board  of  Parole  
et  al . Motion for leave to file petition for writ of habeas 
corpus and/or mandamus denied.

No. 77-6717. Lee  v . Fairchil d  et  al ., U. S. Circui t  
Judge s ; and

No. 77-6831. Mc Donald  v . Leath ers , Clerk , Suprem e  
Court  of  Tenness ee , et  al . Motions for leave to file peti-
tions for writs of mandamus and/or prohibition denied.

No. 77-6922. Krikmanis  v . Unite d States  Court  of  
Appeals  for  the  Firs t  Circui t  et  al . Motion for leave to 
file petition for writ of mandamus and/or certiorari denied.

No. 77-6960. Jenkin s v . Wilkey , U. S. Circui t  Judge , 
et  al . Motion for leave to file petition for writ of mandamus 
and other relief denied.

Probable Jurisdiction Noted
No. 77-1439. Hughe s v . Oklahoma . Appeal from Ct. 

Crim. App. Okla. Probable jurisdiction noted. Reported 
below: 572 P. 2d 573.

No. 77-1609. Torres  v . Puerto  Rico . Appeal from Sup.
Ct. P. R. Probable jurisdiction noted. Reported below: 106 
P. R. R. 588.

No. 77-1844. City  of  Mobile , Alabam a , et  al  v . Bolden  
et  al . Appeal from C. A. 5th Cir. Probable jurisdiction 
noted. Reported below: 571 F. 2d 238.

No. 78-3. Parham  v . Hughes . Appeal from Sup. Ct.
Ga. Probable jurisdiction noted. Reported below: 241 Ga. 
198,243 S. E. 2d 867.

Certiorari Granted
No. 77-1554. County  Court  of  Ulster  County , New  

York , et  al . v . Alle n  et  al . C. A. 2d Cir. Certiorari 
granted. Reported below: 568 F. 2d 998.
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No. 77-1724. Burks  et  al . v . Las ker  et  al . C. A. 2d 
Cir. Certiorari granted. Reported below: 567 F. 2d 1208.

No. 77-1511. Califano , Secret ary  of  Health , Educa -
tion , and  Welfare  v . Elliott  et  al . C. A. 9th Cir. Mo-
tion of respondents for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 564 F. 2d 1219.

No. 77-1571. Delaw are  v . Prouse . Sup. Ct. Del. Mo-
tion of respondent for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 382 A. 2d 1359.

No. 77-1680. Michigan  v . DeFilli ppo . Ct. App. Mich. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 80 Mich. App. 197, 
262 N. W. 2d 921.

No. 77-1701. Rose , Warden  v . Mitchel l  et  al . C. A. 
6th Cir. Motion of respondents for leave to proceed in forma 
pauperis and certiorari granted. Reported below: 570 F. 2d 
129.

No. 77-1829. Bell , Attorney  General , et  al . v . Wolfis h  
et  al . C. A. 2d Cir. Motion of respondents for leave to 
proceed in forma pauperis and certiorari granted. Reported 
below: 573 F. 2d 118.

No. 77-1575. Federal  Commu nica tio ns  Commi ss ion  v . 
Midw est  Vide o  Corp , et  al . ;

No. 77-1648. American  Civil  Liberti es  Union  v . Fed -
eral  Communicati ons  Commis sion  et  al . ; and

No. 77-1662. National  Black  Media  Coalition  et  al . v . 
Midw est  Video  Corp , et  al . C. A. 8th Cir. Motion of 
Consumers Union of the United States, Inc., for leave to file 
a brief as amicus curiae granted. Certiorari granted, cases 
consolidated, and a total of one hour allotted for oral argu-
ment. Reported below: 571 F. 2d 1025.
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No. 78-201. Greenhol tz , Chairman , Board  of  Parole  
of  Nebraska , et  al . v . Inmates  of  the  Nebras ka  Penal  and  
Correctional  Comp lex  et  al . C. A. 8th Cir. Motion of 
respondents for leave to proceed in forma pauperis and certio-
rari granted. Reported below: 576 F. 2d 1274.

No. 77-1578. Broadcast  Musi c , Inc ., et  al . v . Columb ia  
Broadcasting  Syste m , Inc ., et  al .; and

No. 77-1583. American  Socie ty  of  Compos ers , Authors  
& Publi she rs  et  al . v . Columbi a  Broadc ast ing  System , 
Inc ., et  al . C. A. 2d Cir. Certiorari granted, cases consoli-
dated, and a total of one hour allotted for oral argument. 
The Solicitor General is invited to file a brief in these cases 
expressing the views of the United States. Reported below: 
562 F. 2d 130.

No. 77-1644. Unite d  State s  v . Crittenden , dba  Critten -
den  Tractor  Co . C. A. 5th Cir. Certiorari granted and case 
set for oral argument with No. 77-1359, United States v. 
Kimbell Foods, Inc. [certiorari granted, 436 U. S. 903]. Re-
ported below: 563 F. 2d 678.

No. 77-1722. Dalia  v . United  States . C. A. 3d Cir. 
Certiorari granted limited to Question 1 presented by the pe-
tition. Reported below: 575 F. 2d 1344.

No. 77-1652. Federal  Energy  Regulatory  Commis sion  
v. Shell  Oil  Co . et  al .; and

No. 77-1654. Consumer  Federation  of  America , Energy  
Policy  Task  Force  v . Federal  Energy  Regulatory  Com -
missi on . C. A. 5th Cir. Certiorari granted, cases consoli-
dated, and a total of one hour allotted for oral argument. 
Mr . Justice  Stewart  took no part in the consideration or 
decision of these petitions. Reported below: 566 F. 2d 536.

No. 77-1686. Leo  Sheep  Co . et  al . v. United  State s  et  al . 
C. A. 10th Cir. Certiorari granted. Mr . Justice  White  
took no part in the consideration or decision of this petition. 
Reported below: 570 F. 2d 881.
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Certiorari Denied. (See also Nos. 77-1036, 77-1592, 77-1631, 
77-1642, 77-1726, 77-1825, 77-1854, 77-6671, 77-6745,
77- 6837, 77-6900, 77-6914, 77-6988, 77-6999, 77-7003,
78- 74, 78-5091, 78-5092, 78-5117, 78-5131, and 78-5185, 
supra.)

No. 77-1181. Departme nt  of  Human  Resour ces  of  
Texas  v . Califano , Secre tary  of  Health , Education , and  
Welfar e , et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 556 F. 2d 326.

No. 77-1234. International  Ass ociation  of  Machi n -
ists  & Aeros pace  Workers , AFL-CIO v. Compagni e Na -
tionale  Air  Franc e . C. A. 2d Cir. Certiorari denied. Re-
ported below: 573 F. 2d 1291.

No. 77-1332. City  of  Vanceburg , Kentucky  v . Federal  
Energy  Regulatory  Commis si on . C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 187 U. S. App. D. C. 196, 
571 F. 2d 630.

No. 77-1360. Bracy  et  al . v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 566 F. 2d 649.

No. 77-1383. Watts  et  al . v . Bayou  Landing , Ltd ., dba  
Florida  Book  Mart , et  al . C. A. 5th Cir. Certiorari de-
nied. Reported below: 563 F. 2d 1172.

No. 77-1402. Albrechtsen  et  al . v . Andrus , Secre tary  
of  the  Interior . C. A. 10th Cir. Certiorari denied. Re-
ported below: 570 F. 2d 906.

No. 77-1409. Baker  et  al . v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 567 F. 2d 924.

No. 77-1417. Maurice  P. Foley  Co ., Inc ., et  al . v . Bal - 
derson  et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 186 U. S. App. D. C. 301, 569 F. 2d 132.
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No. 77-1430. Strickl and  et  al . v . Georgia . Ct. App. 
Ga. Certiorari denied. Reported below: 144 Ga. App. 128, 
240 S. E. 2d 579.

No. 77-1432. Kilrai n  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 566 F. 2d 979.

No. 77-1435. Smith  v . Unite d  State s  Air  Force  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 566 F. 2d 
957.

No. 77-1447. Retail  Store  Empl oyees  Union , Local  
876, Retail  Cler ks  Internati onal  Assn ., AFL-CIO v. Na -
tional  Labor  Relati ons  Board . C. A. 6th Cir. Certiorari 
denied. Reported below: 570 F. 2d 586.

No. 77-1455. Pennsylvani a  v . Powe ll . Sup. Ct. Pa. 
Certiorari denied.

No. 77-1457. Lloyd  Wood  Construc tion  Co ., Inc . v . 
Unit ed  State s . Ct. Cl. Certiorari denied. Reported be-
low: 215 Ct. Cl. 946, 566 F. 2d 1191.

No. 77-1466. Boswe ll  v , Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 565 F. 2d 1338.

No. 77-1468. Robins on  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 570 F. 2d 949.

No. 77-1470. Delta  Air  Lines , Inc . v . Civi l  Aeron auti cs  
Board  et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 187 U. S. App. D. C. 335, 574 F. 2d 546.

No. 77-1476. Atlantic  Produce  Co., Inc . v . United  
States . C. A. 4th Cir. Certiorari denied. Reported below: 
568 F. 2d 772.

No. 77-1486. Garza  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 568 F. 2d 1366.
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No. 77-1499. North  v . United  States ;
No. 77-1500. Walker  v . Unite d  States ;
No. 77-1501. Pappa s v . Unite d  States ; and
No. 77-1502. Craig  v . United  States . C. A. 7th Cir. 

Certiorari denied. Reported below: 573 F. 2d 455.

No. 77-1504. Markert  et  al . v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Reported below: 573 F. 2d 513.

No. 77-1506. Zazzara  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 571 F. 2d 589.

No. 77-1507. Cheyenne  River  Sioux  Tribe  of  India ns  
v. Andrus , Secre tary  of  the  Interior , et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 566 F. 2d 1085.

No. 77-1512. Esta te  of  Ryan  et  al . v . Commis si oner  of  
Internal  Revenue . C. A. 7th Cir. Certiorari denied. Re-
ported below: 568 F. 2d 531.

No. 77-1513. Talsk y v . Depart ment  of  Regis trat ion  
and  Education  of  Illinois  et  al . Sup. Ct. Ill. Certiorari 
denied. Reported below: 68 Ill. 2d 579, 370 N. E. 2d 173.

No. 77-1514. Georgia -Pacifi c Corp . v . Unite d  States . 
Ct. Cl. Certiorari denied. Reported below: 215 Ct. Cl. 354, 
568 F. 2d 1316.

No. 77-1518. Edgewater  Hospi tal , Inc ., et  al . v . Bio - 
Analyt ical  Servic es , Inc . C. A. 7th Cir. Certiorari de-
nied. Reported below: 565 F. 2d 450.

No. 77-1520. Univers ity  of  Texas  Medical  Branch  at  
Galveston  et  al . v . Unite d  States . C. A. 5th Cir. Certio-
rari denied. Reported below: 557 F. 2d 438.

No. 77-1528. New  York  State  Comm issi on  on  Cable  
Televisio n  v . Federa l  Communicati ons  Commiss ion  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 571 F. 2d 
95.
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No. 77-1523. Mille r  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 571 F. 2d 573.

No. 77-1533. Will iams  et  vir  v . Califano , Secretar y  of  
Hea lth , Education , and  Welfar e . C. A. 5th Cir. Certio-
rari denied. Reported below: 566 F. 2d 1044.

No. 77-1538. Abrahams , aka  Carr  v . United  States .
C. A. 1st Cir. Certiorari denied. Reported below: 575 F. 
2d 3.

No. 77-1539. Easton  v . Unite d  States ;
No. 77-1770. Hockridge  v . United  State s ; and
No. 77-6908. Petri  v . Unite d States . C. A. 2d Cir.

Certiorari denied. Reported below: 573 F. 2d 752.

No. 77-1542. Maggy  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 560 F. 2d 1372.

No. 77-1550. Recreation al  Products  Marketin g , Inc . 
v. United  States . C. A. 5th Cir. Certiorari denied. Re-
ported below: 568 F. 2d 1366.

No. 77-1551. National  Comm is si on  on  Egg  Nutriti on  
et  al . v. Federal  Trade  Comm issio n . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 570 F. 2d 157.

No. 77-1552. Weidman  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 572 F. 2d 1199.

No. 77-1559. Union  Mutual  Life  Insuranc e Co . v . 
Unite d  States . C. A. 1st Cir. Certiorari denied. Reported 
below: 570 F. 2d 382.

No. 77-1562. Dresser  Indus tries , Inc . v . Bonha m . C. A. 
3d Cir. Certiorari denied. Reported below: 569 F. 2d 187.

No. 77-1565. Aetna  Casua lty  & Surety  Co . et  al . v .
Unite d States  et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 570 F. 2d 1197.
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No. 77-1566. Sargent -Welch  Scient ific  Co . v . Ventron  
Corp , et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 567 F. 2d 701.

No. 77-1569. Catal do  et  ux . v . Land  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1288.

No. 77-1573. American  Telep hone  & Telegrap h  Co. 
et  al . v. O’Connor , U. S. Dis trict  Judge , et  al . C. A. 10th 
Cir. Certiorari denied.

No. 77-1574. De Kelait a  v . Shell  Oil  Co . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 350.

No. 77-1576. Browning  v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 572 F. 2d 720.

No. 77-1577. Willi ams  v . Claytor , Secre tary  of  the  
Navy , et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 187 U. S. App. D. C. 427, 574 F. 2d 638.

No. 77-1580. Gist  et  al . v . Stamfor d  Hospi tal  Dis trict  
et  al . Ct. Civ. App. Tex., 11th Sup. Jud. Dist. Certiorari 
denied. Reported below: 557 S. W. 2d 556.

No. 77-1582. Walls  v . Bell , Attor ney  General , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 567 F. 2d 
391.

No. 77-1585. Step hens on  et  al . v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Reported below: 571 F. 2d 584.

No. 77-1586. Keech  et  al . v . United  States  et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 572 F. 2d 36.

No. 77-1588. Nash  et  al . v . Farmer s New  World  Lif e  
Insurance  Co . et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 570 F. 2d 558.

No. 77-1589. Oliveti  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 567 F. 2d 638.
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No. 77-1590. Thompson , Supe rinten dent  of  Public  In -
struct ion  of  Wiscons in v . Holy  Trinit y Communi ty  
School , Inc . Sup. Ct. Wis. Certiorari denied. Reported 
below: 82 Wis. 2d 139, 262 N. W. 2d 210.

No. 77-1593. Cox v. Washi ngton . Ct. App. Wash. Cer-
tiorari denied. Reported below: 17 Wash. App. 896, 566 P. 
2d 935.

No. 77-1594. Ratcliff  v . Estel le , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari denied.

No. 77-1595. Cosden  v. Washington . Ct. App. Wash. 
Certiorari denied. Reported below: 18 Wash. App. 213, 568 
P. 2d 802.

No. 77-1597. Gelinas  et  ux . v . Commi ss ioner  of  Inter -
nal  Revenue . C. A. 1st Cir. Certiorari denied. Reported 
below: 573 F. 2d 1285.

No. 77-1598. Hammond  v . Alabam a . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 354 So. 2d 280.

No. 77-1600. Gillri ng  Oil  Co . v . Federal  Energy  Regu -
lator y  Commiss ion . C. A. 5th Cir. Certiorari denied. Re-
ported below: 566 F. 2d 1323.

No. 77-1601. Perr y  et  al . v . Wilson  et  al . Ct. App. 
Ga. Certiorari denied. Reported below: 144 Ga. App. 58, 
240 S. E. 2d 290.

No. 77-1603. Daughe rty  v . City  of  Long  Beach , Cali -
forn ia , et  al . Ct. App. Cal., 2d App. Dist. Certiorari de-
nied. Reported below: 75 Cal. App. 3d 972, 142 Cal. Rptr. 
593.

No. 77-1604. Kantor  v . Dunn , Governor  of  Tenness ee , 
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 
571 F. 2d 581.
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No. 77-1607. Johnson , Drake  & Piper , Inc . v . New  
York . Ct. App. N. Y. Certiorari denied. Reported below: 
43 N. Y. 2d 677, 371 N. E. 2d 786.

No. 77-1608. Hernandez  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 77-1610. Almand  v . Unite d  State s ; and
No. 77-6758. Villareal  et  al . v . United  States . C. A. 

5th Cir. Certiorari denied. Reported below: No. 77-1610, 
565 F. 2d 927; No. 77-6758, 565 F. 2d 932.

No. 77-1612. Stirli ng  et  al . v . Unite d  States ; and
No. 77-1761. Philli ps  v . United  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 571 F. 2d 708.

No. 77-1614. Bowen , Governor  of  India na , et  al . v . 
United  States  et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 400.

No. 77-1616. Nels on  v . Defe nse  Logisti cs  Agency . 
C. A. 5th Cir. Certiorari denied. Reported below: 568 F. 2d 
1366.

No. 77-1617. Lacklen  v . Campbel l , Chairm an , Civil  
Service  Commis si on , et  al . C. A. D. C. Cir. Certiorari 
denied. Reported below: 187 U. S. App. D. C. 240, 571 F. 
2d 674.

No. 77-1622. Wright  et  al . v . Unite d  States  et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 568 F. 
2d 153.

No. 77-1624. Public  Servic e Compa ny  of  New  Hamp -
shire  v. Seacoas t  Anti -Pollution  League  et  al . C. A. 1st 
Cir. Certiorari denied. Reported below: 572 F. 2d 872.

No. 77-1628. Celebrity , Inc . v . A & B Instr ument  Co ., 
Inc ., et  al . C. A. 10th Cir. Certiorari denied. Reported 
below: 573 F. 2d 11.
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No. 77-1629. Wilkes  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 77-1630. Mack  Truck s , Inc . v . National  Labor  Re -
lati ons  Board  et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 573 F. 2d 1302.

No. 77-1632. Truck  Drivers  Local  Union  No . 807, 
International  Brotherhoo d of  Teams ters , Chauffeurs , 
Help ers  & Warehous emen  of  America  v . Bohack  Corp . 
C. A. 2d Cir. Certiorari denied. Reported below: 567 F. 2d 
237.

No. 77-1633. Weins tein  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1372.

No. 77-1634. Securi ty  Savi ngs  & Loan  Ass ociati on  of  
Dickinson , Texas  v . City  Savi ngs  Assn . Sup. Ct. Tex. 
Certiorari denied. Reported below: 560 S. W. 2d 930.

No. 77-1635. Fickli n  et  al . v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 570 F. 2d 352.

No. 77-1636. Reed  v . City  of  Los  Angele s  et  al . App. 
Ct. Cal., 2d App. Dist. Certiorari denied.

No. 77-1637. Robins on  v . Kusper , Clerk  of  Cook  
County , et  al . Sup. Ct. Ill. Certiorari denied. Reported 
below: 69 Ill. 2d 374, 372 N. E. 2d 66.

No. 77-1638. Crane  et  al . v . Barth  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1289.

No. 77-1639. Hampton  v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-1640. Clark  Equipm ent  Co . v . Kelle r  et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 570 F. 2d 
778.
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No. 77-1641. Guis to  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-1643. Hoult in  v . Unite d  States ; and
No. 77-6728. Philli ps  v . United  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 566 F. 2d 1027.

No. 77-1646. Jones  et  al . v . Farmers  Alli ance  Mutual  
Insu ranc e Co . C. A. 10th Cir. Certiorari denied. Re-
ported below: 570 F. 2d 1384.

No. 77-1647. Mc Girr  v . Divis ion  of  Veterans  Aff airs , 
Execu tive  Departme nt , State  of  New  York , et  al . Ct. 
App. N. Y. Certiorari denied. Reported below: 43 N. Y. 
2d 635, 374 N. E. 2d 123.

No. 77-1651. Youngst own  Cartage  Co . v . Unite d  Stat es  
et  al . C. A. D. C. Cir. Certiorari denied. Reported be-
low: 187 U. S. App. D. C. 294, 571 F. 2d 1243.

No. 77-1655. Howell  v . Thomas , Sherif f . C. A. 5th 
Cir. Certiorari denied. Reported below: 566 F. 2d 469.

No. 77-1656. Biancone  v . Pennsylvania . Super. Ct. Pa. 
Certiorari denied. Reported below: 249 Pa. Super. 34, 375 
A. 2d 743.

No. 77-1657. Texas  Emplo yers ’ Insurance  Ass n , v . 
Unite d  States . C. A. 5th Cir. Certiorari denied. Reported 
below: 558 F. 2d 766 and 569 F. 2d 874.

No. 77-1658. Cric chi  v . Naber  et  al . C. C. P. A. Cer-
tiorari denied. Reported below: 567 F. 2d 382.

No. 77-1660. Able  Contract ors , Inc . v . Marshall , Sec -
retary  of  Labor . C. A. 9th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 1055.

No. 77-1661. March  et  ux . v . Allis -Chalmers  Corp , 
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
571 F. 2d 572.
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No. 77-1664. Shelton  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 573 F. 2d 917.

No. 77-1666. Warmi nste r  Towns hip , Pennsylvania  v . 
Pitrone . C. A. 3d Cir. Certiorari denied. Reported below: 
572 F. 2d 98.

No. 77-1667. Mulligan  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 775.

No. 77-1668. Taylor  v . Pergeau . C. A. 9th Cir. Cer-
tiorari denied.

No. 77-1669. Fazio  et  ux . v . Zoning  Hearing  Board  of  
East  Marlborou gh  Townshi p. Pa. Commw. Ct. Certiorari 
denied. Reported below: 32 Pa. Commw. 243, 378 A. 2d 
1299.

No. 77-1672. First  National  Bank  of  Oregon , Truste e  
v. Unite d  State s . Ct. Cl. Certiorari denied. Reported 
below: 215 Ct. Cl. 609, 571 F. 2d 21.

No. 77-1673. Hasenstab  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 575 F. 2d 1035.

No. 77-1675. Marion  Circuit  Court  of  Marion  County , 
Indiana , et  al . v . Indiana  ex  rel . Public  Service  Commi s -
sion  of  Indiana  et  al . Sup. Ct. Ind. Certiorari denied. 
Reported below: 267 Ind. 422, 370 N. E. 2d 690.

No. 77-1678. Bucuvalas  v . Massachuse tts . Ct. App. 
Mass. Certiorari denied. Reported below: ---- Mass. App.
—, 373 N. E. 2d 221.

No. 77-1683. Unite d  Telegraph  Worke rs , AFL-CIO v. 
Natio nal  Labor  Relations  Board  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 187 U. S. App. D. C. 231, 
571 F. 2d 665.
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No. 77-1682. Lisa -Jet , Inc . v . Duncan  Aviation , Inc . 
C. A. 8th Cir. Certiorari denied. Reported below: 569 F. 2d 
1044.

No. 77-1684. Broadus  v . Lott , Adminis tratr ix . Sup. 
Ct. Miss. Certiorari denied. Reported below: 353 So. 2d 
749.

No. 77-1685. Roche  v . United  States ; and
No. 78-5125. Ramos  v . Unite d  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 575 F. 2d 56.

No. 77-1689. Litt on  Syst ems , Inc . v . United  States . 
C. A. 4th Cir. Certiorari denied. Reported below: 573 F. 
2d 195.

No. 77-1691. Wan  Shih  Hsi eh  v . Immig ration  and  
Naturalizati on  Service . C. A. 2d Cir. Certiorari denied. 
Reported below: 569 F. 2d 1179.

No. 77-1692. Ronwin  v . Supreme  Court  of  Arizona . 
Sup. Ct. Ariz. Certiorari denied.

No. 77-1693. Pelli tieri  v . United  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 576 F. 2d 749.

No. 77-1695. Unif icati on  Church  et  al . v . Bell , At -
torne y  Genera l , et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 189 U. S. App. D. C. 92, 581 F. 2d 870.

No. 77-1698. Western  Pennsylvania  Motor  Carriers  
Assn . v . International  Brotherhoo d of  Teamste rs , 
Chauff eurs , Warehousem en  & Helpers  of  Ameri ca , Local  
249. C. A. 3d Cir. Certiorari denied. Reported below: 574 
F. 2d 783.

No. 77-1699. Diem  v . Unite d  States  et  al . C. A. 2d Cir. 
Certiorari denied.
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No. 77-1700. Westport  Taxi  Service , Inc ., et  al . v . 
Adams , Secretary  of  Trans por tati on , et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 571 F. 2d 697.

No. 77-1702. Kansas  City  Southern  Railw ay  Co. et  al . 
v. City  of  Shreveport  et  al . Sup. Ct. La. Certiorari de-
nied. Reported below: 354 So. 2d 1362.

No. 77-1705. Dunga n , Trustee  in  Bankr uptcy  v . Mor -
gan  Drive -Away , Inc ., et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 570 F. 2d 867.

No. 77-1706. Janich  Bros ., Inc . v . Amer ican  Dis til ling  
Co. C. A. 9th Cir. Certiorari denied. Reported below: 570 
F. 2d 848.

No. 77-1707. Starr  et  al . v . Nixon  et  al . C. A. 10th Cir. 
Certiorari before judgment denied.

No. 77-1708. Bullington  v . Unite d  Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-1709. Thomas  v . Florida . Dist. Ct. App. Fla., 
4th Dist. Certiorari denied.

No. 77-1712. Mari na  Management  Corp . v . Brewer .
C. A. 2d Cir. Certiorari denied. Reported below: 572 F. 2d 
43.

No. 77-1713. Taerghods i v . Immig ration  and  Naturali -
zation  Servic e ; and  Yousef i v . Immigr ation  and  Naturali -
zation  Servic e . C. A. 5th Cir. Certiorari denied. Re-
ported below: 569 F. 2d 1154.

No. 77-1714. Kidder  v . Ande rs on  et  al . Sup. Ct. La. 
Certiorari denied. Reported below: 354 So. 2d 1306.

No. 77-1716. Kelly  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 928.
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No. 77-1718. City  of  Philadelphia  et  al . v . United  
States . C. A. 3d Cir. Certiorari denied. Reported below: 
573 F. 2d 802.

No. 77-1719. Nolan  v . Florida . Sup. Ct. Fla. Certio-
rari denied. Reported below: 355 So. 2d 516.

No. 77-1720. Stewar t  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 576 F. 2d 1350.

No. 77-1721. Lysek  et  ux . v . Commis sioner  of  Internal  
Revenue . C. A. 9th Cir. Certiorari denied.

No. 77-1725. Coleco  Industri es , Inc . v . Berman  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 567 F. 2d 
569.

No. 77-1728. Shif fman  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 576 F. 2d 703.

No. 77-1729. United  States  v . Kelley  et  vir . C. A. 2d 
Cir. Certiorari denied. Reported below: 568 F. 2d 259.

No. 77-1730. Clinton  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 574 F. 2d 464.

No. 77-1731. Daviston  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-1732. Agnew  v . North  Carolina . Sup. Ct. N. C. 
Certiorari denied. Reported below: 294 N. C. 382, 241 S. E. 
2d 684.

No. 77-1734. Warden , West  Virgi nia  Penitentiar y  v . 
Jones . Sup. Ct. App. W. Va. Certiorari denied. Reported 
below: — W. Va. —, 241 S. E. 2d 914.

No. 77-1738. Willi ams  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1383.
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No. 77-1739. Ryan  et  al . v . Donnelly . Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied. Reported below: 348 So. 
2d 970.

No. 77-1740. Philli ps  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 577 F. 2d 495.

No. 77-1741. Holla day  v . Unite d Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 566 F. 2d 1018.

No. 77-1742. State  Tax  Comm iss ion , Department  of  
Taxation  and  Finance  of  New  York  v . Holly  S. Claren -
don  Trust . Ct. App. N. Y. Certiorari denied. Reported 
below: 43 N. Y. 2d 933, 374 N. E. 2d 1242.

No. 77-1744. Barnes , Commi ss ioner  of  Corporati ons  of  
Calif ornia  v . Hew lett -Packard  Co . et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 571 F. 2d 502.

No. 77-1745. Gdowi k v . Florida . Dist. Ct. App. Fla., 
4th Dist. Certiorari denied. Reported below: 352 So. 2d 
183.

No. 77-1746. Fayer  v . Unite d Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 741.

No. 77-1747. National  Land  for  Peop le , Inc . v . Andrus , 
Secretar y  of  the  Interi or , et  al . C. A. D. C. Cir. Cer-
tiorari denied.

No. 77-1748. Mc Culloch  Gas  Processing  Corp . v . 
Canadian  Hidrogas  Res ources , Ltd ., et  al . Temp. Emerg. 
Ct. App. Certiorari denied. Reported below: 577 F. 2d 712.

No. 77-1749. Perez  v . Borch ers , Dis trict  Attorney , 
49th  Judic ial  Dis trict , Texas , et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 567 F. 2d 285.

No. 77-1750. Michigan  Nation al  Bank  v . Marshall , 
ecre tary  of  Labor . C. A. 6th Cir. Certiorari denied.
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No. 77-1751. Lacey  v . Unite d Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1371.

No. 77-1752. Rauch  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 574 F. 2d 706.

No. 77-1753. Slid ell  Ford  Tractor , Inc . v . Ford  Motor  
Co. et  al . C. A. 5th Cir. Certiorari denied. Reported be-
low: 570 F. 2d 947.

No. 77-1754. Wild lif e  Pres erves , Inc . v . United  Stat es  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
568 F. 2d 771.

No. 77-1755. Mercer  et  ux . v . Commi ss ioner  of  In -
terna l  Revenue . C. A. 9th Cir. Certiorari denied. Re-
ported below: 564 F. 2d 1317.

No. 77-1757. Heath  Tec  Divi sion /San  Francis co  v . 
National  Labor  Relations  Board . C. A. 9th Cir. Certio-
rari denied. Reported below: 566 F. 2d 1367.

No. 77-1759. M. J. . Kell y Co . et  al . v . Cipra , Inc . 
C. A. 10th Cir. Certiorari denied.

No. 77-1760. Dill on  Materials  Handlin g , Inc . v . Al -
bion  Indus tries , a  Divis ion  of  King -Seeley  Thermos  Co .
C. A. 5th Cir. Certiorari denied. Reported below: 567 F. 2d 
1299.

No. 77-1762. Thomp son  v . Shaw  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 571 F. 2d 582.

No. 77-1763. Sutton  et  al . v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 577 F. 2d 738.

No. 77-1766. Lincoln  et  al . v . United  States . C. A.
D. C. Cir. Certiorari denied. Reported below: 188 U. 8. 
App. D. C. 315, 580 F. 2d 578.
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No. 77-1764. Mc Laugh lin  v . United  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-1768. Thomas  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 562 S. W. 2d 240.

No. 77-1769. Eastern  Scientif ic  Co . v . Wild  Heerbr ugg  
Instruments , Inc . C. A. 1st Cir. Certiorari denied. Re-
ported below: 572 F. 2d 883.

No. 77-1771. Lustgar ten  v . Baker , Admini strator , 
High land  Dis trict  Hosp ital , et  al . Ct. App. Ohio, High-
land County. Certiorari denied.

No. 77-1772. Kahan  et  al . v . Unite d  Stat es . C. A. 2d 
Cir. Certiorari denied. Reported below: 572 F. 2d 923.

No. 77-1773. Prune  Bargain ing  Ass n , et  al . v . Berg - 
land , Secret ary  of  Agric ultur e , et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 571 F. 2d 1132.

No. 77-1774. Ford  v . Unite d  Stat es . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 729.

No. 77-1776. Beards lee  et  ux . v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Reported below: 562 F. 2d 1016.

No. 77-1777. Peltzm an  v . American  Radio  Assn . App. 
Term, Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 77-1778. Guiff re  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 576 F. 2d 126.

No. 77-1781. Rabco  Metal  Products , Inc . v . National  
Labor  Relatio ns  Board . C. A. 9th Cir. Certiorari denied. 
Reported below: 566 F. 2d 1182.

No. 77-1782. Arthu r  Andersen  & Co. v. Ohio  et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 570 F. 
2d 1370.
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No. 77-1787. Giacalone  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 574 F. 2d 328.

No. 77-1789. Satte rwhit e v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Reported below: 560 S. W. 2d 697.

No. 77-1791. Bardwe ll  et  al . v . Spri ng  Woods  Bank . 
C. A. 5th Cir. Certiorari denied. Reported below: 569 F. 2d 
1153.

No. 77-1793. City  of  Warren  et  al . v . Kelly  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 577 F. 
2d 740.

No. 77-1795. Svenska  Orient  Linen  v . Ten . C. A. 2d 
Cir. Certiorari denied. Reported below: 573 F. 2d 772.

No. 77-1796. Metro  Club , Inc . v . Metro  Passb ook , Inc ., 
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 
571 F. 2d 582.

No. 77-1797. DiCarlo  et  al . v . United  State s . C. A. 
1st Cir. Certiorari denied. Reported below: 575 F. 2d 952.

No. 77-1798. Porte r  County  Chapter  of  the  Izaak  
Walto n  League  of  America , Inc ;, et  al . v . Costl e , Admi n -
is trator , Environmental  Protection  Agency , et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 571 F. 2d 359.

No. 77-1799. United  Federatio n  of  Teachers  Welf are  
Fund  v . State  Human  Rights  Appeal  Board  et  al . App. 
Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Re-
ported below: 59 App. Div. 2d 826, 398 N. Y. S. 2d 775.

No. 77-1800. Superior  Oil  Co . v . Federal  Energy  Regu -
latory  Comm issio n . C. A. 5th Cir. Certiorari denied. Re-
ported below: 569 F. 2d 971.

No. 77-1801. Ritter  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 1331.
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No. 77-1802. Arms  et  ux . v . Watso n  et  al . Sup. Ct. 
Minn. Certiorari denied. Reported below: 263 N. W. 2d 
610.

No. 77-1803. Divi sion  of  Beverage , Department  of  
Busi ness  Regulati on  of  Florida  v . Bonanni  Ship  Suppl y , 
Inc . Sup. Ct. Fla. Certiorari denied. Reported below: 356 
So. 2d 308.

No. 77-1804. Thomson  v . Onstad , Sherif f , et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 573 F. 2d 1316.

No. 77-1805. Le Grand  v . New  York . App. Div., Sup.
Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 
61 App. Div. 2d 815, 402 N. Y. S. 2d 209.

No. 77-1807. Burgio  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 580 F. 2d 1045.

No. 77-1808. Genera l  Insurance  Company  of  Americ a  
v. Oklahoma  City  Housing  Authority  et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 571 F. 2d 1140.

No. 77-1811. Allied  Fidelit y  Corp . v . Commis si oner  of  
Internal  Revenue . C. A. 7th Cir. Certiorari denied. Re-
ported below: 572 F. 2d 1190.

No. 77-1812. Shuffm an , Execut rix  v . Hartfor d Tex -
tile  Corp , et  al . C. A. 2d Cir. Certiorari denied.

No. 77-1813. Von  Luetzow  v . Alexand er , Secretar y  of  
the  Army , et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 570 F. 2d 346.

No. 77-1814. Pennsy lvania  v . Smith . Super. Ct. Pa. 
Certiorari denied. Reported below: 250 Pa. Super. 436, 378 
A. 2d 1015.

No. 77-1815. Payne  et  al . v . Travenol  Laborat ories , 
Inc ., et  al . C. A. 5th Cir. Certiorari denied. Reported be-
low: 565 F. 2d 895.
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No. 77-1816. DiGilio  et  al . v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 577 F. 2d 725 and 
728.

No. 77-1817. In  re  Mc Partlin . C. A. 7th Cir. Certio-
rari denied. Reported below: 577 F. 2d 748.

No. 77-1820. Inter sta te  Natural  Gas  Ass ociat ion  of  
America  et  al . v . Federal  Energy  Regula tory  Commis sion . 
C. A. D. C. Cir. Certiorari denied. Reported below: 187 
U. S. App. D. C. 426, 574 F. 2d 637.

No. 77-1821. Davi s v . Unite d States . C. A. 3d Cir. 
Certiorari denied. Reported below: 576 F. 2d 1065.

No. 77-1823. Cook  v . Unite d States . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 281.

No. 77-1827. Flickinger  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 573 F. 2d 1349.

No. 77-1828. Union  Pacif ic  Railroad  Co . et  al . v . Cohn  
et  al . C. A. 8th Cir. Certiorari denied. Reported below: 
572 F. 2d 650.

No. 77-1830. Haskin  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1316.

No. 77-1836. Tidmore  v . City  of  Birming ham . Ct. 
Crim. Ala. Certiorari denied. Reported below: 356 So. 2d 
231.

No. 77-1838. Save  Our  Cemeter ies , Inc ., et  al . v . Arch -
diocese  of  New  Orlean s , Inc ., et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 572 F. 2d 320.

No. 77-1839. Decaturv ille  Sports wear  Co ., Inc ., et  al . 
v. National  Labor  Relati ons  Board  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 573 F. 2d 929.
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No. 77-1837. Avant , Inc . v . Polaroid  Corp . C. A. 1st 
Cir. Certiorari denied. Reported below: 572 F. 2d 889.

No. 77-1840. Murphy  v . Smit h , aka  Davenpo rt , Ad -
mini stra trix . Ct. App. Ohio, Hamilton County. Certiorari 
denied.

No. 77-1841. Toro  v . Malcolm , Corrections  Commi s -
si oner , et  al . Ct. App. N. Y. Certiorari denied. Reported 
below: 44 N. Y. 2d 146, 375 N. E. 2d 739.

No. 77-1843. Hols hous er  et  al . v . Boldi ng  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 575 F. 2d 461.

No. 77-1847. Bangor  & Aroostook  Railr oad  Co . et  al . 
v. Inters tate  Commerce  Commis sion  et  al . C. A. 1st Cir. 
Certiorari denied. Reported below: 574 F. 2d 1096.

No. 77-1850. Grace  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 577 F. 2d 752.

No. 77-1851. Verdonck  v . Freeding , dba  Freeding  Dis -
posa l , et  al . App. Ct. Ill., 1st Dist. Certiorari denied. Re-
ported below: 56 Ill. App. 3d 575, 371 N. E. 2d 1109.

No. 77-1852. Osborn  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 53 Ill. App. 3d 312, 368 
N. E. 2d 608.

No. 77-1853. May  Departm ent  Stores  Co . v . Veteran s ’ 
Admi nis tratio n  et  al . C. A. 8th Cir. Certiorari denied. 
Reported below: 572 F. 2d 1275.

No. 77-1855. Bailey  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied.

No. 77-1856. Woodfo rd  v . Unit ed  State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 580 F. 2d 1046.

No. 77-1858. Beaver  et  al . v . Alani z  et  al . C. A. 9th 
Cir. Certiorari denied. Reported below: 572 F. 2d 657.
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No. 77-1857. North  by  Northwes t  Civic  Assn ., Inc ., 
et  al . v. Cates  et  al . Sup. Ct. Ga. Certiorari denied. Re-
ported below: 241 Ga. 39, 243 S. E. 2d 32.

No. 77-1864. White  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1339.

No. 77-1869. Eli  Lilly  & Co. v. Smith klin e Corp . 
C. A. 3d Cir. Certiorari denied. Reported below: 575 F. 2d 
1056.

No. 77-6155. Smith  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 77-6375. Martin  v . Blackburn , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 568 F. 2d 1366.

No. 77-6396. Mattis on  v . Leeke , Correction s  Commi s -
si oner , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 571 F. 2d 576.

No. 77-6398. Mass ey  v . Leeke , Corrections  Commis -
si oner , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 566 F. 2d 1173.

No. 77-6403. Treadway  v . Missouri . Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 558 S. W. 2d 646.

No. 77-6405. Mille r  v . Harvey , Warden , et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 566 F. 2d 879.

No. 77-6407. Mc Curry  v . Texas  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 564 F. 2d 414.

No. 77-6418. Pisani  v . Louisi ana . Sup. Ct. La. Certio-
rari denied. Reported below: 352 So. 2d 1043.

No. 77-6434. Cortez  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 59 
App. Div. 2d 1066, 399 N. Y. S. 2d 158.
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No. 77-6442. Greer  v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 77-6473. Martin  v . Kansas . Sup. Ct. Kan. Certio-
rari denied. Reported below: 223 Kan. clxix, 573 P. 2d 612.

No. 77-6480. Reddy  et  al . v . Jones , Secretary , Depar t -
ment  of  Correctio n  of  North  Carolina , et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 572 F. 2d 979.

No. 77-6493. Tapia  v . New  Mexico . Ct. App. N. M. 
Certiorari denied.

No. 77-6496. Herre ra  v . Malley , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 77-6508. Deaso n  v . Arkansas . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 263 Ark. 56, 562 S. W. 2d 79.

No. 77-6510. Wils on  v . Maryla nd . Ct. App. Md. Cer-
tiorari denied. Reported below: 281 Md. 640, 382 A. 2d 
1053.

No. 77-6511. Cook  v . Maryland . Ct. App. Md. Certio-
rari denied. Reported below: 281 Md. 665, 381 A. 2d 671.

No. 77-6519. Griff in  v . Crump . C. A. 10th Cir. Cer-
tiorari denied.

No. 77-6522. Chambliss  v . Foote  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 562 F. 2d 1015.

No. 77-6532. Olson  v . Allen , Judge . Sup. Ct. Kan. 
Certiorari denied.

No. 77-6537. Spear s  et  al . v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 568 F. 2d 799.

No. 77-6541. Still  v . Unite d States . C. A. 5th Cir. 
Certiorari denied. Reported below: 568 F. 2d 1366.
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No. 77-6573. Thrash er  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 569 F. 2d 894.

No. 77-6574. Yanni  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1300.

No. 77-6594. Regan  v . Californi a ; and
No. 77-6598. Carr  v . Califor nia . Ct. App. Cal., 1st App. 

Dist. Certiorari denied.

No. 77-6599. Riggs  v . Flamm , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1311.

No. 77-6600. Satterf iel d  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 572 F. 2d 687.

No. 77-6602. Deskins  v . Bordenkir cher , Warden . 
C. A. 6th Cir. Certiorari denied. Reported below: 577 F. 2d 
740.

No. 77-6603. Wils on  v . United  States ; and
No. 77-6605. Richa rds on  et  al . v . United  States . C. A. 

7th Cir. Certiorari denied. Reported below: 560 F. 2d 861.

No. 77-6610. Coulston  v. Virginia . Sup. Ct. Va. Cer-
tiorari denied.

No. 77-6612. Becke r  v . United  States ; and
No. 77-6646. Becke r  v . United  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 566 F. 2d 914.

No. 77-6615. Thweatt  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1372.

No. 77-6621. Arnold  v . Hogan , Warden . Ct. App. D. C. 
Certiorari denied.

No. 77-6624. Garcia  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1343.

No. 77-6625. Payne  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 577 F. 2d 745.
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No. 77-6641. Lee  v . Unite d  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 573 F. 2d 1316.

No. 77-6644. Minni field  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6651. Indian  Boy  X v. Unite d  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 565 F. 2d 585.

No. 77-6652. Smith  et  ux . v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied.

No. 77-6654. Thomas  v . Alford , Warden , et  al . C. A. 
10th Cir. Certiorari denied.

No. 77-6661. Will iams  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 571 F. 2d 344.

No. 77-6662. Shelby  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 573 F. 2d 971.

No. 77-6666. Taylor  v . Unit ed  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 559 F. 2d 1215.

No. 77-6667. Townes  v . Coleman , Attor ney  Genera l  
of  Virginia , et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 1306.

No. 77-6675. Inmates  of  the  Nebras ka  Penal  and  
Correctional  Comple x  v . Greenholtz , Chairm an , Board  
of  Parole  of  Nebraska , et  al . C. A. Sth Cir. Certiorari 
denied. Reported below: 567 F. 2d 1368.

No. 77-6676. Hill  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1301.

No. 77-6679. Hart  v . United  State s . C. A. 8th Cir. 
Certiorari denied.

No. 77-6683. Campbe ll  v . Unite d State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 571 F. 2d 583.



842 OCTOBER TERM, 1978

October 2, 1978 439U.S.

No. 77-6684. Welch  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 572 F. 2d 1359.

No. 77-6685. Evers  v . United  States . C. A. 5th Cir. 
Certiorari denied.

No. 77-6689. Yelardy  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 567 F. 2d 863.

No. 77-6692. Sanchez  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 574 F. 2d 505.

No. 77-6694. Will iams  v . United  States ; and
No. 78-5027. Mc Gray  v . United  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 575 F. 2d 388.

No. 77-6696. Lewis  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1298.

No. 77-6698. Imbrugli a  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 564 F. 2d 87.

No. 77-6699. Ludw ig  v . Wash ingto n . Ct. App. Wash. 
Certiorari denied. Reported below: 18 Wash. App. 50, 566 P. 
2d 946.

No. 77-6704. Montgome ry  v . Estelle , Correcti ons  Di-
rector . C. A. 5th Cir. Certiorari denied. Reported below: 
568 F. 2d 457.

No. 77-6710. Stric kland  v . Hopper , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 571 F. 2d 275.

No. 77-6711. Bragg  v . Mid -America  Federal  Savings  & 
Loan  Assn , et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 570 F. 2d 347.

No. 77-6712. Bridg es  v . United  States . Ct. App. D. C. 
Certiorari denied. Reported below: 381 A. 2d 1073.

No. 77-6718. Carter  v . Stetson , Secre tary  of  the  Air  
Force , et  al . C. A. D. C. Cir. Certiorari denied.
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No. 77-6721. Paprskar  v . Este lle , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari denied. Reported below: 
566 F. 2d 1277.

No. 77-6723. Pierro  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 577 F. 2d 730.

No. 77-6724. Barket  v . Florida . Sup. Ct. Fla. Certio-
rari denied. Reported below: 356 So. 2d 263.

No. 77-6725. Lee  v . Estelle , Corrections  Director . 
C. A. 5th Cir. Certiorari denied. Reported below: 568 F. 
2d 1365.

No. 77-6726. Lipscom b v . American  Expres s Co . Ct. 
App. Mich. Certiorari denied.

No. 77-6729. Hawthorne  v . United  States . C. A. 10th 
Cir. Certiorari denied.

No. 77-6730. Mc Kinney  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6731. Battle  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied.

No. 77-6733. Hallm an  v . United  State s ; and
No. 77-6742. DiGiovanni  v . Unit ed  States . C. A. 3d 

Cir. Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-6734. Guarin  v . Clelan d , Admin ist rator , Vet -
erans ’ Aff airs , et  al . C. A. D. C. Cir. Certiorari denied.

No. 77-6735. Hughes  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied.

No. 77-6736. Musta cchi o  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 566 F. 2d 1170.

No. 77-6738. Jones  v . Jago , Correcti onal  Supe rint end -
ent . C. A. 6th Cir. Certiorari denied.
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No. 77-6739. Waite s v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 384.

No. 77-6740. Jorgense n  et  al . v . Cupp , Peni tent iary  
Supe rinten dent . Ct. App. Ore. Certiorari denied. Re-
ported below: 31 Ore. App. 157, 570 P. 2d 86.

No. 77-6746. Carter  v . Texas . C. A. 5th Cir. Certio-
rari denied. Reported below: 564 F. 2d 414.

No. 77-6748. Jones  v . Hopper , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 562 F. 2d 1259.

No. 77-6750. Grace  v . Hopper , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 566 F. 2d 507.

No. 77-6751. Glenn  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 
61 App. Div. 2d 890, 402 N. Y. S. 2d 700.

No. 77-6753. Thomas  v . Florida . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 354 So. 2d 372.

No. 77-6755. Bas  v . Unit ed  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 578 F. 2d 1370.

No. 77-6756. Canne y  v . Wainwri ght , Director , De -
partme nt  of  Off ender  Rehabili tation  of  Florida . C. A. 
5th Cir. Certiorari denied. Reported below: 568 F. 2d 1365.

No. 77-6757. Stewar t  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 573 F. 2d 84.

No. 77-6759. O’Leary  v . Palmer  et  al . Ct. App. Ohio, 
Summit County. Certiorari denied.

No. 77-6760. Balda rram a  v '. United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 566 F. 2d 560.

No. 77-6761. Brown  v . Pennsylvania . Sup. Ct. Pa. 
Certiorari denied.
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No. 77-6762. Spe ar  v . Hogan , Warden , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 573 F. 2d 84.

No. 77-6763. Dorrou gh  et  al . v . Mulliki n , Associ ate  
Warden . C. A. 5th Cir. Certiorari denied. Reported 
below: 563 F. 2d 187.

No. 77-6764. Wils on  v . Willowb rook , Inc . C. A. 5th 
Cir. Certiorari denied. Reported below: 569 F. 2d 1154.

No. 77-6765. Smith  v . Dods on , Supe rinten dent  of  Unit  
#11, et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 571 F. 2d 577.

No. 77-6767. Peacock  v . Cox  et  vir . Ct. App. Ga. Cer-
tiorari denied. Reported below: 143 Ga. App. 762, 240 S. E. 
2d 97.

No. 77-6770. Hocker  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6771. Cleveland  v . United  State s ;
No. 77-6773. Tanner  v . Unite d  States  ; and
No. 77-6938. Swain  v . Unite d  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 571 F. 2d 334.

No. 77-6772. Underwoo d v . Unite d  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6775. Rau  v . Unite d Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6777. Freem an  et  al . v . Mabry , Correctio n  
Comm issio ner . C. A. 8th Cir. Certiorari denied. Reported 
below: 570 F. 2d 813.

No. 77-6778. Lee  y. United  Stat es . C. A. D. C. Cir. 
Certiorari denied.

No. 77-6779. Weber  v . Ohio . Ct. App. Ohio, Medina 
County. Certiorari denied.
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No. 77-6780. Corbitt  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-6781. Watson  v . Unite d  States . Ct. App. D. C. 
Certiorari denied.

No. 77-6783. K. G. W. v. Georgia . Ct. App. Ga. Cer-
tiorari denied. Reported below: 144 Ga. App. 251, 240 S. E. 
2d 755.

No. 77-6784. Tucker  v . Arizona . Sup. Ct. Ariz. Cer-
tiorari denied. Reported below: 118 Ariz. 76, 574 P. 2d 1295.

No. 77-6785. Stevens  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6787. Dalton  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 352.

No. 77-6788. Hargrove  v . New  York . App. Div., Sup. 
Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported be-
low: 60 App. Div. 2d 636, 400 N. Y. S. 2d 184.

No. 77-6789. Roberts  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 572 F. 2d 319.

No. 77-6792. Maddox  v . Internal  Revenue  Service . 
C. A. 5th Cir. Certiorari denied. Reported below: 562 F. 2d 
1259.

No. 77-6793. Pete rso n  v . Moore , Warden , et  al . C. A. 
6th Cir. Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6794. Palaschak  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 577 F. 2d 730.

No. 77-6795. Jones  v . New  York . Ct. App. N. Y. Cer-
tiorari denied. Reported below: 44 N. Y. 2d 76, 375 N. E. 
2d 41.
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No. 77-6797. Payto n v . Payto n  et  al . Sup. Ct. S. C. 
Certiorari denied. Reported below: 270 S. C. 275, 241 S. E. 
2d 901.

No. 77-6799. Pereira  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 574 F. 2d 103.

No. 77-6801. Brawe r  v . Cicc one , Medical  Center  Di-
rector . C. A. 3d Cir. Certiorari denied. Reported below: 
573 F. 2d 1301.

No. 77-6802. Olson  v . Raines  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 77-6804. Richards  v . Butler , Correcti onal  Super -
int ende nt , et  al . C. A. 2d Cir. Certiorari denied.

No. 77-6805. Simmons  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 744.

No. 77-6806. Smith  v . Rogers  Memorial  Hosp ital , now  
Capitol  Hill  Hosp ital . Ct. App. D. C. Certiorari denied. 
Reported below: 382 A. 2d 1025.

No. 77-6807. Wyatt  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 84.

No. 77-6808. Stins on  v . Cardwe ll , Warden . C. A. 9th 
Cir. Certiorari denied. Reported below: 577 F. 2d 752.

No. 77-6811. Franklin  v . Crosb y  Type setti ng  Co . et  al .
C. A. 5th Cir. Certiorari denied. Reported below: 568 F. 2d 
1098.

No. 77-6812. Myers  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 572 F. 2d 506.

No. 77-6813. Alonzo  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 571 F. 2d 1384.

No. 77-6815. Sanders  v . Warde n , State  Prison  of  
Souther n  Michi gan . C. A. 6th Cir. Certiorari denied.
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No. 77-6816. White  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 263.

No. 77-6818. Berry  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6820. Peters  v . Georgia . Sup. Ct. Ga. Certio-
rari denied. Reported below: 241 Ga. 152, 243 S. E. 2d 883.

No. 77-6821. Landrum  v . Michigan . Ct. App. Mich. 
Certiorari denied.

No. 77-6822. Riggins  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 563 F. 2d 1264.

No. 77-6823. Martinez  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 571 F. 2d 589.

No. 77-6824. Washi ngton  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 577 F. 2d 738.

No. 77-6825. Shaver  v . Unit ed  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 571 F. 2d 578.

No. 77-6826. Dancy  v . Unite d  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 77-6827. Lowenberg  v . Unite d  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 577 F. 2d 753.

No. 77-6828. Clark  v . Curran  et  ux . Sup. Ct. Ariz. 
Certiorari denied. Reported below: 118 Ariz. Ill, 575 P. 2d 
310.

No. 77-6829. Robin son  v . Ohio . Ct. App. Ohio, Lake 
County. Certiorari denied.

No. 77-6830. Hawki ns  v . Unite d States . C. A. 5th 
Cir. Certiorari denied. Reported below: 566 F. 2d 1006.

No. 77-6832. Henderson  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 573 F. 2d 84.
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No. 77-6833. Polk  v . Unite d States . C. A. 8th Cir. 
Certiorari denied. Reported below: 574 F. 2d 964.

No. 77-6834. Wooldridge  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 572 F. 2d 1027.

No. 77-6836. Gamble  v . Oklahom a  et  al . Ct. Crim. 
App. Okla. Certiorari denied.

No. 77-6838. Oropeza -Briones  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 578 F. 2d 224.

No. 77-6839. Brightw ell  v . United  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 563 F. 2d 569.

No. 77-6840. Clif ton  v . Unit ed  Stat es . C. A. 7th Cir.
Certiorari denied. Reported below: 577 F. 2d 745.

No. 77-6842. Downs  v . Indiana . Sup. Ct. Ind. Certio-
rari denied. Reported below: 267 Ind. 342, 369 N. E. 2d 1079.

No. 77-6843. Formicola  v . Unite d Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-6844. Formicola  v . Unite d State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-6845. Swans on  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 572 F. 2d 523.

No. 77-6846. Cros by  v . Unit ed  Stat es . Ct. App. D. C. 
Certiorari denied. Reported below: 383 A. 2d 351.

No. 77-6847. Colema n  v . Loggins , Correctional  Super -
int ende nt . C. A. 9th Cir. Certiorari denied.

No. 77-6848. Cousino  v . Michi gan . Sup. Ct. Mich. 
Certiorari denied.

No. 77-6849. De Fevere  et  al . v . Unit ed  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 570 F. 2d 352.
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No. 77-6850. Brake  v . Wombl e , Sherif f , et  al .; and 
Brake  v . Nash  County  Supe rior  Court . C. A. 4th Cir. 
Certiorari denied. Reported below: 570 F. 2d 345 (first case); 
571 F. 2d 574 (second case).

No. 77-6851. Carleo  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 576 F. 2d 846.

No. 77-6852. Mathis  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 577 F. 2d 730.

No. 77-6853. Hendric kson  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Reported below: 573 F. 2d 1308.

No. 77-6854. Dorrough  et  al . v . Hogan , Warden , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 563 F. 
2d 1259.

No. 77-6856. Wilson  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 268 Ind. 91, 373 N. E. 2d 
1095.

No. 77-6857. Holcomb  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1381.

No. 77-6858. Brody  v . Unite d States . C. A. 2d Cir. 
Certiorari denied. Reported below: 580 F. 2d 1045.

No. 77-6859. Weinste in  v . United  State s . C. A. 4th 
Cir. Certiorari denied. Reported below: 577 F. 2d 1147.

No. 77-6860. Haynes  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 236.

No. 77-6861. Paris ie n  v . Unit ed  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 574 F. 2d 974.

No. 77-6862. King  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 576 F. 2d 432.

No. 77-6863. Guzman  v . Estelle , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari denied.
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No. 77-6864. Taylor  v , Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 572 F. 2d 1027.

No. 77-6865. Kowa lak  v . Michiga n . Sup. Ct. Mich. 
Certiorari denied.

No. 77-6866. Vallier  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied.

No. 77-6867. Battle  v . Unit ed  Stat es . Ct. App. D. C. 
Certiorari denied.

No. 77-6870. Stokes  v . Fair , Correctional  Superi n -
tendent . C. A. 1st Cir. Certiorari denied.

No. 77-6871. Snead  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 577 F. 2d 730.

No. 77-6872. De Falco  v . Unit ed  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-6873. Haro  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied. Reported below: 573 F. 2d 661.

No. 77-6874. Traylor  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 744.

No. 77-6875. Thomas  et  al . v . Unite d  Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 573 F. 2d 1302.

No. 77-6877. Crawf ord  v . Unite d  States ; and
No. 77-6906. Biard  v . United  Stat es . C. A. 9th Cir. 

Certiorari denied. Reported below: 576 F. 2d 794.

No. 77-6878. Green  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1341.

No. 77-6880. Munoz  v . Governm ent  of  the  Canal  Zone . 
C. A. 5th Cir. Certiorari denied. Reported below: 569 F. 2d 
1153.

No. 77-6881. Fontaine  v . Unite d  Stat es . C. A. 1st Cir. 
Certiorari denied. Reported below: 575 F. 2d 970.
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No. 77-6882. Shepher d v . Unite d States . C. A. 7th 
Cir. Certiorari denied. Reported below: 576 F. 2d 719.

No. 77-6883. Will iams  v . United  States ; and
No. 77-6902. Komok  v . Unite d  Stat es . C. A. 9th Cir. 

Certiorari denied. Reported below: 574 F. 2d 988.

No. 77-6884. Cous er  v . Maryland . Ct. App. Md. Cer-
tiorari denied. Reported below: 282 Md. 125, 383 A. 2d 389.

No. 77-6886. Brown  v . Pennsylvani a . Super. Ct. Pa. 
Certiorari denied. Reported below: 248 Pa. Super. 595, 374 
A. 2d 700.

No. 77-6887. Brown  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 351.

No. 77-6888. Drager  v . Panza  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 568 F. 2d 768.

No. 77-6890. Wojno  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 566 F. 2d 105.

No. 77-6891. Madur o v . Government  of  the  Virgin  
Isl ands . C. A. 3d Cir. Certiorari denied. Reported below: 
577 F. 2d 726.

No. 77-6892. Brown  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1370.

No. 77-6893. Pious v. Curry , Judge . Sup. Ct. Ill. Cer-
tiorari denied.

No. 77-6895. Macklin  v . Unite d  States . C. A. Sth Cir. 
Certiorari denied. Reported below: 573 F. 2d 1046.

No. 77-6896. Luna  v . Unite d Stat es . C. A. 1st Cir. 
Certiorari denied. Reported below: 585 F. 2d 1.

No. 77-6897. Kennic k  v . Plai n  Dealer  Publi shing  Co . 
et  al . Ct. App. Ohio, Cuyahoga County. Certiorari denied.
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No. 77-6898. Dumas  v . Bordenkircher , Penit ent iary  
Superi ntendent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 577 F. 2d 740.

No. 77-6901. Matthews  v . Calif ornia . Ct. App. Cal., 
4th App. Dist. Certiorari denied.

No. 77-6903. Price  v . Unite d Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 577 F. 2d 753.

No. 77-6904. Jones  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-6907. Pitt man  v . Georgia  Powe r  Co . C. A. 5th 
Cir. Certiorari denied. Reported below: 570 F. 2d 947.

No. 77-6909. Chiles  v . Virgini a . Sup. Ct. Va. Certio-
rari denied.

No. 77-6911. Morici  v . Unit ed  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1371.

No. 77-6913. Peters  v . Bank  of  Amer ica  NT & SA et  
al . C. A. 9th Cir. Certiorari denied.

No. 77-6915. Lopez -Zaragoza  et  al . v . United  Stat es .
C. A. 7th Cir. Certiorari denied. Reported below: 577 F. 
2d 748.

No. 77-6917. Cheatw ood  v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 575 F. 2d 821.

No. 77-6919. Jones  v . Tennessee . Ct. Crim. App. Tenn. 
Certiorari denied.

No. 77-6921. Rans onette  v . Este lle , Correcti ons  Di-
rect or . C. A. 5th Cir. Certiorari denied.

No. 77-6923. Graham  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 575 F. 2d 739.

No. 77-6924. Ashley  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 975.
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No. 77-6925. Michele  v . United  States . C. A. 2d Cir. 
Certiorari denied.

No. 77-6926. Mitchell  v . Unite d States . C. A. 6th 
Cir. Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6927. Baldridge  v . Unite d States . C. A. 9th 
Cir. Certiorari denied. Reported below: 575 F. 2d 1343.

No. 77-6928. Carter  v . Blumentha l , Secre tary  of  the  
Treasur y . C. A. 10th Cir. Certiorari denied.

No. 77-6929. Lipp inco tt  v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 579 F. 2d 551.

No. 77-6930. Cannon  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 577 F. 2d 746.

No. 77-6931. Glasby  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 576 F. 2d 734.

No. 77-6932. Coomes  v . Commis sio ner  of  Inte rnal  
Revenue . C. A. 6th Cir. Certiorari denied. Reported be-
low: 572 F. 2d 554.

No. 77-6933. Benavides  v . United  States . C. A. 5th 
Cir. Certiorari denied.

No. 77-6934. Mutyambi zi v . Maryland . Ct. Sp. App. 
Md. Certiorari denied. Reported below: 37 Md. App. 148, 
376 A. 2d 1125.

No. 77-6935. Reeves  v . Georgia . Sup. Ct. Ga. Certio-
rari denied. Reported below: 241 Ga. 44, 243 S. E. 2d 24.

No. 77-6936. Adam s v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 573 F. 2d 827.

No. 77-6937. Clary  et  al . v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 575 F. 2d 1310.

No. 77-6939. Evans  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1286.
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No. 77-6940. Mc Kenzie  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 577 F. 2d 729.

No. 77-6941. Johnso n  v . Johnson  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 741.

No. 77-6942. Porter  v . City  of  Chicag o  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 577 F. 2d 748.

No. 77-6943. Fulw ile y v . Califan o , Secre tary  of  
Health , Education , and  Welfare . C. A. 5th Cir. Certio-
rari denied. Reported below: 569 F. 2d 1153.

No. 77-6944. Holmes  v . Califano , Secre tary  of  Health , 
Educat ion , and  Welfare . C. A. 5th Cir. Certiorari denied. 
Reported below: 572 F. 2d 318.

No. 77-6945. Rogers  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 577 F. 2d 745.

No. 77-6947. Alden  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 576 F. 2d 772.

No. 77-6948. Turnag e v . North  Carolina . Ct. App.
N. C. Certiorari denied. Reported below: 35 N. C. App. 
774,242 S. E. 2d 400.

No. 77-6950. Harris  et  al . v . Calif ornia . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 77-6951. Contreras -Diaz  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 575 F. 2d 740.

No. 77-6954. Pizanie  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 572 F. 2d 318.

No. 77-6955. Perry  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 576 F. 2d 158.

No. 77-6957. Esqui vel  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1343.
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No. 77-6958. Kirby  v . Metz , Correctional  Superin -
tendent . C. A. 2d Cir. Certiorari denied. Reported below: 
580 F. 2d 1044.

No. 77-6959. Valentine  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 575 F. 2d 299.

No. 77-6961. William s  v . Liberty  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1341.

No. 77-6963. Paul  v . Unite d Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6964. Louis v. Dees , Warden . Sup. Ct. La. Cer-
tiorari denied. Reported below: 357 So. 2d 1149.

No. 77-6966. Will is  v . Califano , Secretary  of  Health , 
Education , and  Welfare . C. A. 5th Cir. Certiorari denied. 
Reported below: 570 F. 2d 1390.

No. 77-6967. Lanier  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1246.

No. 77-6969. Knopf  v . Wainw right , Secret ary , De -
partme nt  of  Off ender  Rehabilitation  of  Flor ida . C. A. 
5th Cir. Certiorari denied. Reported below: 572 F. 2d 318.

No. 77-6970. Mc Clind on  v . Warden , Illin ois  State  
Penitentiary . C. A. 7th Cir. Certiorari denied. Reported 
below: 575 F. 2d 108.

No. 77-6971. Tate  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1152.

No. 77-6972. Kean  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 77-6973. Smith  v . Communic ations  Satellite  Corp . 
C. A. D. C. Cir. Certiorari denied. Reported below: 187 
U. S. App. D. C. 426, 574 F. 2d 637.
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No. 77-6974. Boalbey  v . Norris  et  ux . C. A. 7th Cir. 
Certiorari denied.

No. 77-6975. Harvey  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-6976. Allegrezza  v . Calif ornia . Ct. App. Cal., 
1st App. Dist. Certiorari denied.

No. 77-6978. Knee  v . Wainwright , Secretar y , Depar t -
ment  of  Off ender  Rehabilitation  of  Florida . C. A. 5th 
Cir. Certiorari denied. Reported below: 575 F. 2d 298.

No. 77-6980. Wils on  v . Unite d  Stat es . Ct. App. D. C. 
Certiorari denied.

No. 77-6981. Seym our  v . United  States . C. A. 9th Cir.
Certiorari denied. Reported below: 576 F. 2d 1345.

No. 77-6982. Rossi v. Unite d  State s ; and
No. 78-5011. Dubos  v . United  State s . C. A. 9th Cir.

Certiorari denied. Reported below: 573 F. 2d 1316.

No. 77-6983. Jones  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 743.

No. 77-6984. Kalec  v . Dell ing er , Prosec utor  of  White  
County , et  al . C. A. 7th Cir. Certiorari denied.

No. 77-6985. Dolen  v . New  Hamp shi re . C. A. 1st Cir. 
Certiorari denied.

No. 77-6986. Rans ier  v . Unite d  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 84.

No. 77-6987. Roya  v . Unite d State s . C. A. 7th Cir.
Certiorari denied. Reported below: 574 F. 2d 386.

No. 77-6990. Maye  v . Unit ed  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 580 F. 2d 1046.

No. 77-6991. Howa rd  v . Sandock  et  al . C. A. 5th Cir. 
Certiorari denied.
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No. 77-6993. Briscoe  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 574 F. 2d 406.

No. 77-6994. Clark  v . Illinoi s . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 55 Ill. App. 3d 379, 370 
N. E. 2d 1111.

No. 77-6995. Perkov  v . New  York . App. Div., Sup. Ct. 
N. Y., 4th Jud. Dept. Certiorari denied.

No. 77-6996. Antho ny  v . Unite d States . C. A. 6th 
Cir. Certiorari denied.

No. 77-6997. Lower  v . Illi nois . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 55 Ill. App. 3d 1014, 370 
N. E. 2d 1278.

No. 77-6998. Ellis  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied.

No. 77-7000. Jerry  v . Unite d Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 571 F. 2d 573.

No. 77-7005. Dunlap  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 577 F. 2d 867.

No. 77-7006. Rim v . Flori da . Sup. Ct. Fla. Certiorari 
denied. Reported below: 359 So. 2d 1218.

No. 77-7007. Trujill o v . Unite d Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 578 F. 2d 285.

No. 77-7008. Gaston  v . Bordenkircher , Penit enti ary  
Superi ntendent . C. A. 6th Cir. Certiorari denied.

No. 77-7010. Allard  v . Helgem oe , Warden , et  al . C. A. 
1st Cir. Certiorari denied. Reported below: 572 F. 2d 1.

No. 77-7011. Tate  v . Unite d Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1152.

No. 77-7013. Jackson  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 576 F. 2d 749.
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No. 77-7014. Nolen  v . Brown , Secre tary  of  Defen se . 
C. A. 5th Cir. Certiorari denied. Reported below: 573 F. 
2d 84.

No. 78-4. Pope  et  al . v . Cincinnati  Gas  & Electric  Co . 
et  al . Sup. Ct. Ohio. Certiorari denied. Reported below: 
54 Ohio St. 2d 12, 374 N. E. 2d 406.

No. 78-5. Jays  Foods , Inc ., et  al . v . National  Labor  
Relation s Board . C. A. 7th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 438.

No. 78-8. Garland  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 743.

No. 78-9. Pacif ic  Gas  & Electr ic  Co. v. City  of  Santa  
Clara , Califor nia , et  al . ; and

No. 78-35. City  of  Santa  Clara , Calif ornia  v . Andru s , 
Secret ary  of  the  Interi or , et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 572 F. 2d 660.

No. 78-11. Fredoni a  Broadcas ting  Corp ., Inc . v . RCA 
Corp . C. A. 5th Cir. Certiorari denied. Reported below: 
569 F. 2d 251.

No. 78-14. Sakol  v . Commis sion er  of  Internal  Reve -
nue . C. A. 2d Cir. Certiorari denied. Reported below: 
574 F. 2d 694.

No. 78-15. Creek  Nation  v . United  Stat es . Ct. Cl. 
Certiorari denied. Reported below: 216 Ct. Cl. 455, 578 F. 
2d 1389.

No. 78-16. Runkles  v . Connecticut . Sup. Ct. Conn. 
Certiorari denied. Reported below: 174 Conn. 405, 389 A. 
2d 730.

No. 78-18. Batts  v . Unite d  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 573 F. 2d 599.
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No. 78-20. Fitzgerald  v . Intermountain  Farmers  Ass n . 
Sup. Ct. Utah. Certiorari denied. Reported below: 574 P. 
2d 1162.

No. 78-21. Manning  et  al . v . United  State s . C. A. 3d 
Cir. Certiorari denied. Reported below: 577 F. 2d 730.

No. 78-23. Matth ias  v . Endres . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 353 So. 2d 843.

No. 78-24. Greenfi eld  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 574 F. 2d 305.

No. 78-26. Sears , Roebuck  & Co. v. Roberts  ; and
No. 78-29. Robert s v . Sears , Roebuck  & Co. C. A. 7th 

Cir. Certiorari denied. Reported below: 573 F. 2d 976.

No. 78-27. Internati onal  Brotherhood  of  Boile rmak -
ers , Iron  Ship  Builders , Blacksm iths , Forgers  & Helpers , 
Local  No . 358, AFL-CIO v. National  Labor  Relations  
Board . C. A. D. C. Cir. Certiorari denied. Reported below: 
187 U. S. App. D. C. 425, 574 F. 2d 636.

No. 78-30. Manch , Super intendent  of  Schools  of  the  
City  of  Buff alo , et  al . v . Arthu r  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 134.

No. 78-31. Johnson  v . Meigs , Judge . Sup. Ct. Ky. 
Certiorari denied. Reported below: 567 S. W. 2d 311.

No. 78-33. Aldens , Inc . v . Ryan , Admin is trato r  of  
Consume r  Affai rs  of  Oklahoma . C. A. 10th Cir. Cer-
tiorari denied. Reported below: 571 F. 2d 1159.

No. 78-36. Lucom  v . Reid , Proper ty  Appr aise r  of  Palm  
Beach  County , et  al . Sup. Ct. Fla. Certiorari denied. 
Reported below: 358 So. 2d 132.

No. 78-37. Titus  v . Unite d  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 576 F. 2d 210.



ORDERS 861

439U.S. October 2, 1978

No. 78-41. Lugo  v . United  States . C. A. 9th Cir. Cer-
tiorari denied.

No. 78-43. Birmi ngham  et  ux . v . Alli son  et  ux ., dba  
Allis on ’s Rest aurant . Ct. App. Tenn. Certiorari denied.

No. 78^46. Gatling  et  al . v . Atlant ic  Richf ield  Co .
C. A. 2d Cir. Certiorari denied. Reported below: 577 F. 2d 
185.

No. 78-47. Schulke  v. Schulke . Ct. App. Colo. Cer-
tiorari denied. Reported below: 40 Colo. App. 473, 579 P. 
2d 90.

No. 78-48. Spie gel  v . Moye , U. S. Distri ct  Judge . C. A. 
5th Cir. Certiorari denied.

No. 78-50. Wells  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 562 S. W. 2d 622.

No. 78-52. Pierc e v . Capital  Cities  Commun icat ions , 
Inc ., et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 576 F. 2d 495.

No. 78-56. Hatcher  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 78-59. Praetz  et  al . v . Peters en , Director , Depart -
ment  of  Public  Health  of  Illi nois , et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 577 F. 2d 745.

No. 78-62. Nordby  Supply  Co . v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 572 F. 2d 1377.

No. 78-68. Navar ro  v . Dis trict  Direct or , Immigrat ion  
and  Naturaliz ation  Serv ice . C. A. 7th Cir. Certiorari 
denied. Reported below: 574 F. 2d 379.

No. 78-69. Mohaw k  Towing  Co ., Inc ., et  al . v . Street , 
Administ rator , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 575 F. 2d 299.
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No. 78-71. Silver  Dollar  Mining  Co . et  al . v . PVO 
Internati onal , Inc ., et  al . C. A. 9th Cir. Certiorari de-
nied. Reported below: 573 F. 2d 609.

No. 78-75. Batti n v . Califor nia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied. Reported below: 77 Cal. App. 
3d 635, 143 Cal. Rptr. 731.

No. 78-76. Elliott  v . Arkansas  State  Medical  Board . 
Sup. Ct. Ark. Certiorari denied. Reported below: 263 Ark. 
86, 563 S. W. 2d 427.

No. 78-77. Rasmus sen  Drill ing , Inc . v . Kerr -Mc Gee  
Nuclear  Corp , et  al . C. A. 10th Cir. Certiorari denied. 
Reported below: 571 F. 2d 1144.

No. 78-82. Gray  v . United  States ; and
No. 78-5045. Rooks  v . United  States . C. A. 8th Cir. 

Certiorari denied. Reported below: 577 F. 2d 33.

No. 78-85. Boone  et  al . v . J & M Mc Kee . Sup. Ct. 
Ark. Certiorari denied. Reported below: 263 Ark. 20, 563 
S. W. 2d 409.

No. 78-86. Lee , Acting  Governor  of  Maryland , et  al . 
v. Departm ent  of  Healt h , Educat ion , and  Welfar e  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 571 F. 
2d 1273.

No. 78-95. Nation al  Highw ay  Traff ic  Safe ty  Admi n -
istrat ion  et  al . v. PACCAR, Inc ., et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 573 F. 2d 632.

No. 78-98. Graves  Truck  Line , Inc . v . Appleton  Elec -
tri c  Co. C. A. 7th Cir. Certiorari denied. Reported below: 
577 F. 2d 746.

No. 78-102. Barna  et  al . v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 578 F. 2d 1376.
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No. 78-103. Smith  v . Forrest er , dba  Ideal  Home  & De -
velop ment . Ct. App. Ga. Certiorari denied. Reported be-
low: 145 Ga. App. 281, 243 S. E. 2d 575.

No. 78-105. Gordon  v . Gordon . Sup. Ct. Okla. Certio-
rari denied. Reported below: 577 P. 2d 1271.

No. 78-106. Hanson  v . United  States  Steel  Corp . 
C. A. 7th Cir. Certiorari denied. Reported below: 577 F. 2d 
746.

No. 78-109. Thompson  v . Kenton  Count y Board  of  
Elections  et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 575 F. 2d 1338.

No. 78-111. Unite d  Mine  Workers  of  America  v . Scotia  
Coal  Co . C. A. 6th Cir. Certiorari denied. Reported be-
low: 575 F. 2d 1338.

No. 78-112. Miebach  v . Unite d  States ; and
No. 78-5082. Maravi lla  v . Unite d States . C. A. 9th 

Cir. Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-113. Boyd  v . Calif ornia . Ct. App. Cal., 2d App. 
Dist. Certiorari denied.

No. 78-115. Inland  Oil  & Transp ort  Co . v . Adams , Sec -
reta ry  of  Transportation , et  al . C. A. 8th Cir. Certio-
rari denied. Reported below: 575 F. 2d 184.

No. 78-116. Oklahoma  Publish ing  Co . et  al . v . Equal  
Empl oyment  Opportunity  Commiss ion  et  al .; and Okla -
homa  Publis hing  Co . et  al . v . Walsh , Acting  Chairm an , 
Equal  Empl oyment  Opport unity  Commis sion  et  al . C. A. 
10th Cir. Certiorari denied. Reported below: 579 F. 2d 66 
(second case).
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No. 78-118. Roll  et  ux . v . West  Side  Federal  Savings  
& Loan  Associ ation  of  New  York  City . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1294.

No. 78-122. Shuler  v . Indiana . Ct. App. Ind. Certio-
rari denied.

No. 78-124. Mc Intyre  et  ux . v . Everest  & Jennings , 
Inc . C. A. 8th Cir. Certiorari denied. Reported below: 
575 F. 2d 155.

No. 78-126. Guthartz  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 225.

No. 78-127. Mess ina  v . New  Jersey . Super. Ct. N. J. 
Certiorari denied.

No. 78-130. Cole  et  al . v . Klasm eier , Fire  Adminis -
trator . Cir. Ct. of Anne Arundel County, Md. Certiorari 
denied.

No. 78-132. Solboro  Knitt ing  Mills , Inc . v . National  
Labor  Rela tio ns  Board  et  al . C. A. 2d Cir. Certiorari, 
denied. Reported below : 572 F. 2d 936.

No. 78-133. Ruby  et  al . v . Giles , Admini strator , Bu -
reau  of  Emplo yment  Services  of  Ohio , et  al . Ct. App. 
Ohio, Franklin County. Certiorari denied.

No. 78-136. Wholes ale  Materials  Co., Inc . v . Magna  
Corp ., dba  Mis si ss ippi Steel . Sup. Ct. Miss. Certiorari 
denied. Reported below: 357 So. 2d 296.

No. 78-141. OvERMYER V. FORSYTHE ET AL. C. A. 9th 
Cir. Certiorari denied. Reported below: 576 F. 2d 779.

No. 78-142. Botkin  et  al . v . Delta  Air  Lines , Inc . 
C. A. 5th Cir. Certiorari denied. Reported below: 571 F. 
2d 1376.
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No. 78-143. Becker  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 951.

No. 78-146. Van  Pelt  et  al . v . Kansas . Ct. App. Kan. 
Certiorari denied. Reported below: 2 Kan. App. 2d xxiv, 
575 P. 2d 577.

No. 78-151. Mueller  et  al . v . Hubbard  Milli ng  Co . 
C. A. 8th Cir. Certiorari denied. Reported below: 573 F. 2d 
1029.

No. 78-152. Cleveland  Electr ic  Illumi nati ng  Co . v . 
Williams , Direc tor , Environmental  Protection  Agency  
of  Ohio . Ct. App. Ohio, Franklin County. Certiorari de-
nied. Reported below: 55 Ohio App. 2d 272, 380 N. E. 2d 
1342.

No. 78-153. Waste  Managem ent  of  Wiscons in , Inc ., 
dba  City  Disp osal  Co . v . Wis consi n . Sup. Ct. Wis. Cer-
tiorari denied. Reported below: 81 Wis. 2d 555, 261 N. W. 
2d 147.

No. 78-164. Rochel le , Adminis tratr ix  v . French  et  
al . Ct. App. Tenn. Certiorari denied.

No. 78-170. Board  of  Educati on , Bratenahl , Ohio , 
Local  School  Dis trict  v . State  Board  of  Educat ion  of  
Ohio  et  al . Sup. Ct. Ohio. Certiorari denied. Reported 
below: 53 Ohio St. 2d 173, 373 N. E. 2d 1238.

No. 78-175. Louis iana  v . Falkins . Sup. Ct. La. Cer-
tiorari denied. Reported below: 356 So. 2d 415.

No. 78-183. Minix  v . Indiana . Ct. App. Ind. Certio-
rari denied.

No. 78-184. Lucey  et  al . v . Lis ter  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1325.
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No. 78-185. American  Internati onal  Reins uranc e  Co ., 
Inc . v. AIRCO, Inc . C. C. P. A. Certiorari denied. Re-
ported below: 570 F. 2d 941.

No. 78-192. Olitt  v . Associ ation  of  the  Bar  of  the  
City  of  New  York . App. Div., Sup. Ct. N. Y., 1st Jud. 
Dept. Certiorari denied. Reported below: 61 App. Div. 2d 
416, 402 N. Y. S. 2d 410.

No. 78-195. Reichel  v . Dis trict  27, United  Steelw ork -
ers , et  al . Ct. App. Ohio, Stark County. Certiorari denied.

No. 78-197. Wilkins  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 78-202. Deaso n v . United  State s Dist rict  Court  
for  the  Dis trict  of  New  Mexico . C. A. 10th Cir. Certio-
rari denied. Reported below: 574 F. 2d 504.

No. 78-204. Rabon  v . Guardsmark , Inc . C. A. 4th Cir. 
Certiorari denied. Reported below: 571 F. 2d 1277.

No. 78-206. Nunley  v . Guido , Commi ssione r  of  Police  
of  Nass au  County . App. Div., Sup. Ct. N. Y., 2d Jud. Dept. 
Certiorari denied. Reported below: 62 App.-Div. 2d 1000, 
403 N. Y. S. 2d 301.

No. 78-208. Sitki n  Smelting  & Refin ing  Co ., Inc ., et  
al . v. FMC Corp . C. A. 3d Cir. Certiorari denied. Re-
ported below: 575 F. 2d 440.

No. 78-214. Duncan  et  al . v . Brondes  Ford  Sales , Inc ., 
et  al . Ct. App. Ohio, Lucas County. Certiorari denied.

No. 78-219. Miss ouri  ex  rel . Utilit y  Consum ers  Coun -
cil  of  Mis sour i , Inc . v . Public  Service  Comm issi on  of  
Miss ouri  et  al . Ct. App. Mo., St. Louis Dist. Certiorari 
denied. Reported below: 562 S. W. 2d 688.
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No. 78-250. Wahl  et  al . v . Rexnord , Inc ., et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 577 F. 2d 731.

No. 78-262. Ganno n , Executri x v . Mobil  Oil  Co ., a  
Divi sio n  of  Socony  Oil  Co ., Inc . C. A. 10th Cir. Certio-
rari denied. Reported below: 573 F. 2d 1158.

No. 78-263. Eutect ic  Corp , et  al . v . Metco , Inc . C. A. 
2d Cir. Certiorari denied. Reported below: 579 F. 2d 1.

No. 78-322. Johnson  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied.

No. 78-323. Lane  et  al . v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 574 F. 2d 1019.

No. 78-325. Kell y v . United  States . C. A. 2d Cir. 
Certiorari denied.

No. 78-331. Lopez  v . Unite d  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 578 F. 2d 1371.

No. 78-5002. Roberts  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied.

No. 78-5003. Rotardier  et  al . v . Flaxman . C. A. 2d 
Cir. Certiorari denied. Reported below: 573 F. 2d 1295.

No. 78-5009. Evans  v . Mc Cluskey  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 567 F. 2d 755.

No. 78-5012. Young  v . Younger , Attor ney  General  of  
Califo rnia . C. A. 9th Cir. Certiorari denied.

No. 78-5013. Caruthers  v . United  States . C. A. 10th 
Cir. Certiorari denied.

No. 78-5014. Blankner  v . Goodwin , Commi ssi oner , 
New  York  State  Divis ion  of  Housing  and  Communi ty  
Renew al . App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Cer-
tiorari denied.
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No. 78-5016. Sayles  v . Sales . Ct. App. D. C. Certio-
rari denied.

No. 78-5017. Pollard  v . Indus tri al  Relat ions  Commis -
sion  et  al . Dist. Ct. App. Fla., 1st Dist. Certiorari denied. 
Reported below: 355 So. 2d 520.

No. 78-5018. Rhodes  v . Schoen , Correc tions  Commis -
si oner , et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 574 F. 2d 968.

No. 78-5019. Pope  v . Unite d States . C. A. 6th Cir. 
Certiorari denied. Reported below: 574 F. 2d 320.

No. 78-5020. Hernandez  v . Calif ornia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 78-5024. Seay  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 575 F. 2d 880.

No. 78-5029. William s  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 577 F. 2d 188.

No. 78-5030. Rolli ns  v . Wyrick , Warden . C. A. 8th 
Cir. Certiorari denied. Reported below: 574 F. 2d 420.

No. 78-5031. Cooper  et  al . v . United  States , C. A. 6th 
Cir. Certiorari denied. Reported below: 577 F. 2d 1079.

No. 78-5032. Wainscott  v . Kentucky . Sup, Ct. Ky. 
Certiorari denied. Reported below: 562 S. W. 2d 628.

No. 78-5033. Trefr en  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-5036. Arias  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 575 F. 2d 253.

No. 78-5037. White  v . Chris tian  Theological  Semi -
nary . C. A. 7th Cir. Certiorari denied. Reported below: 
575 F. 2d 1341.
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No. 78-5038. Vill arreal  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied.

No. 78-5039. Baker  v . United  States . C. A. 9th Cir.
Certiorari denied. Reported below: 577 F. 2d 752.

No. 78-5042. Jones  v . Unit ed  States . C. A. 6th Cir.
Certiorari denied. Reported below: 577 F. 2d 743.

No. 78-5043. Read  v . Baker  et  al ., Truste es . C. A. 3d 
Cir. Certiorari denied. Reported below: 577 F. 2d 728.

No. 78-5044. Lowe  v . United  States ; and
No. 78-5052. Dixon  v . Unite d  States . C. A. 6th Cir.

Certiorari denied. Reported below: 575 F. 2d 1193.

No. 78-5046. Winfiel d v . Califano , Secre tary  of  
Health , Educat ion , and  Welfare . C. A. 3d Cir. Certiorari 
denied. Reported below: 571 F. 2d 164.

No. 78-5048. Martino  v . American  Airli nes , Inc . C. A. 
2d Cir. Certiorari denied. Reported below: 573 F. 2d 1292.

No. 78-5049. Ferrell  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 575 F. 2d 880.

No. 78-5050. Mc Intyre  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied.

No. 78-5053. Burke  v . Virginia . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 571 F. 2d 574.

No. 78-5054. Horton  v . Wainwright , Secretar y , De -
partment  of  Off ender  Rehabi litati on  of  Florida . C. A. 
5th Cir. Certiorari denied. Reported below: 575 F. 2d 879.

No. 78-5055. Mazz ef fi  v . Schwank e , dba  Ashland  & 
Wavela nd  Servic e Station , et  al . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 52 Ill. App. 3d 1032, 368 
N. E. 2d 441.
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No. 78-5056. Ford  et  al . v . Schmidt , Secre tary , Depart -
ment  of  Health  and  Social  Services  of  Wisconsin , et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 577 F. 
2d 408.

No. 78-5059. Chavis  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied.

No. 78-5060. Masone  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1376.

No. 78-5064. Young  v . Washington . Sup. Ct. Wash. 
Certiorari denied. Reported below: 89 Wash. 2d 613, 574 P. 
2d 1171.

No. 78-5068. Tate  v . United  States ; and
No. 78-5088.. Gent  v . United  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 572 F. 2d 455.

No. 78-5069. Pruit t  v . Mabry , Correcti on  Commis -
si oner . C. A. Sth Cir. Certiorari denied. Reported below: 
574 F. 2d 956.

No. 78-5071. Goins  v . Missou ri  Pacif ic  Railroad . C. A. 
5th Cir. Certiorari denied. Reported below: 568 F. 2d 204.

No. 78-5073. Geis ler  v . Sherif f  of  Alexand ria , Vir -
gin ia . C. A. 4th Cir. Certiorari denied. Reported below: 
568 F. 2d 772.

No. 78-5075. Scott  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1186.

No. 78-5083. Broadsword  v . Oregon . Ct. App. Ore. 
Certiorari denied. Reported below: 32 Ore. App. 331, 574 
P. 2d 670.

No. 78-5085. Hamilton  v . Departme nt  of  Social  Serv -
ices  of  New  York  City , Human  Resour ces  Administrati on . 
C. A. 2d Cir. Certiorari denied. Reported below: 578 F. 2d 
1367.
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No. 78-5090. Card  v . Denton , Rehabili tation  and  Cor -
recti on  Director , et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 577 F. 2d 740.

No. 78-5096. Herrera  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1381.

No. 78-5098. Noone  v . Dart  Drug  Corp . Sup. Ct. Va. 
Certiorari denied.

No. 78-5102. Carter  v . Reese , Chairpe rson , State  Board  
of  Pardons  and  Paroles . C. A. 5th Cir. Certiorari denied.

No. 78-5105. Buege  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 578 F. 2d 187.

No. 78-5107. Reyna  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 572 F. 2d 515.

No. 78-5108. Bailey  v . United  States . Ct. App. D. C. 
Certiorari denied. Reported below: 385 A. 2d 32.

No. 78-5109. Reed  v . Unite d  States . Ct. App. D. C. 
Certiorari denied. Reported below: 383 A. 2d 316.

No. 78-5116. Sinohue  v. Calif orni a . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 78-5118. Wils on  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1382.

No. 78-5119. Neary  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 577 F. 2d 746.

No. 78-5122. Wynde  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 579 F. 2d 1088.

No. 78-5124. Scott  v . Tennessee . Ct. Crim. App. Tenn. 
Certiorari denied.

No. 78-5127. Mosk owit z v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Reported below: 581 F. 2d 14.
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No. 78-5130. Matthews  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 578 F. 2d 1374.

No. 78-5132. Zuniga  et  al . v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 577 F. 2d 746.

No. 78-5133. Ubben  v . Unite d States . C. A. 2d Cir. 
Certiorari denied. Reported below: 579 F. 2d 730.

No. 78-5137. Brins on  v . Egeler , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 578 F. 2d 1380.

No. 78-5139. Calhou n  et  ux . v . Franchis e  Tax  Board . 
Sup. Ct. Cal. Certiorari denied. Reported below: 20 Cal. 3d 
881, 574 P. 2d 763.

No. 78-5140. Francis  v . Mass achuse tts . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 375 Mass. 211, 
375 N. E. 2d 1221.

No. 78-5142. Shabass , aka  Denson  v . Florida . Dist. 
Ct. App. Fla., 2d Dist. Certiorari denied.

No. 78-5144. Reynolds  v . Kentucky . Ct. App. Ky. 
Certiorari denied.

No. 78-5145. Down ton  v . Ohio . Ct. App. Ohio, Allen 
County. Certiorari denied.

No. 78-5146. Moore  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1381.

No. 78-5147. Baloun  v . Helf ert y . C. A. 6th Cir. Cer-
tiorari denied.

No. 78-5148. French  v . Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 575 F. 2d 677.

No. 78-5149. Beachem  v . Higgin botham , U. S. Circui t  
Judge , et  al . C. A. 3d Cir. Certiorari denied.
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No. 78-5154. Andrade  v . Simps on . Ct. App. D. C. Cer-
tiorari denied.

No. 78-5155. Ailstock  v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1381.

No. 78-5157. Lindsey  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1381.

No. 78-5158. Locket t  v . Blackb urn , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 571 F. 2d 309.

No. 78-5161. Parker , aka  Cole  v . New  York . App. 
Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 78-5164. Kelle y  v . Unite d  States ; and
No. 78-5173. Fish  v . Unite d Stat es . C. A. 5th Cir. 

Certiorari denied. Reported below: 577 F. 2d 145.

No. 78-5165. Alston  v . Zahra dnic k , Penitentiary  
Superi ntendent . C. A. 4th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 1304.

No. 78-5169. Garcia  v . Calif ornia . Ct. App. Cal., 3d 
App. Dist. Certiorari denied. Reported below: 78 Cal. App. 
3d 247, 144 Cal. Rptr. 176.

No. 78-5170. Butler  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1386.

No. 78-5174. Henry  v . Henry . Ct. App. La., 4th Cir. 
Certiorari denied.

No. 78-5176. Sceif ers  v. Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 267 Ind. 687, 373 N. E. 2d 
131.

No. 78-5183. Free  v . Unite d States . C. A. 5th Cir. 
Certiorari denied. Reported below: 574 F. 2d 1221.

No. 78-5187. Callis on  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 577 F. 2d 53.
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No. 78-5191. Russell  v . United  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1306.

No. 78-5197. Will ingham  v . Hopper , Warden . C. A. 
5th Cir. Certiorari denied. Reported below: 578 F. 2d 870.

No. 78-5199. Gaines  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 78-5202. Emery  v . Montana  et  al . Sup. Ct. Mont. 
Certiorari denied. Reported below: 177 Mont. 73, 580 P. 2d 
445.

No. 78-5205. Jackson , aka  Shabazz  v . Mc Cune , War -
den . C. A. 9th Cir. Certiorari denied. Reported below: 
577 F. 2d 751.

No. 78-5206. Krueger  v . Wisconsin . Sup. Ct. Wis. 
Certiorari denied. Reported below: 84 Wis. 2d 272, 267 N. W. 
2d 602.

No. 78-5207. Garland  v . Louis iana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 357 So. 2d 1157.

No. 78-5209. Riddell  v . Vinzant , Penitenti ary  Super -
intendent , et  al . C. A. 9th Cir. Certiorari denied.

No. 78-5211. Ramsey  v . Indiana . Ct. App. Ind. Cer-
tiorari denied.

No. 78-5217. Jones  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 576 F. 2d 598.

No. 78-5224. Hochman  v . Board  of  Education  of  the  
City  of  Newark  et  al . Super. Ct. N. J. Certiorari denied.

No. 78-5231. Dozi er  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 575 F. 2d 880.

No. 78-5234. Andrade -Diaz  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 578 F. 2d 1386.
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No. 78-5245. Allen  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied.

No. 78-5252. Brown  v . Unite d  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 583 F. 2d 915.

No. 78-5281. Youngbe ar  v . Unite d  State s . C. A. 8th 
Cir. Certiorari denied. Reported below: 578 F. 2d 1384.

No. 78-5284. Palme r  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 575 F. 2d 721.

No. 77-1288. Quaglino  v . Califor nia . Ct. App. Cal., 
2d App. Dist. Motions of Martin T. Orne and California 
Attorneys for Criminal Justice for leave to file briefs as amici 
curiae granted. Certiorari denied.

No. 77-1483. National  Autom obi le  Dealers  Assn ., Inc . 
v. Board  of  Govern ors  of  the  Federa l  Reser ve  Syste m . 
C. A. D. C. Cir. Certiorari denied. Mr . Justice  Powe ll  
took no part in the consideration or decision of this petition. 
Reported below: 187 U. S. App. D. C. 240, 571 F. 2d 674.

No. 77-1696. Newp ort  News  Shipb uilding  & Dry  Dock  
Co. et  al . v . Unite d State s . C. A. 4th Cir. Certiorari 
denied. Mr . Justice  Powell  took no part in the considera-
tion or decision of this petition. Reported below: 571 F. 2d 
1283.

No. 77-1540. International  Busines s Machines  Corp . 
v. Fede ral  Communicati ons  Commiss ion  et  al .; and

No. 77-1690. American  Telepho ne  & Telegraph  Co . v . 
Federa l  Communicati ons  Comm iss ion  et  al . C. A. 2d Cir. 
Certiorari denied. Mr . Justi ce  White  would grant certio-
rari. Mr . Justice  Blackmu n  and Mr . Justi ce  Stevens  took 
no part in the consideration or decision of these petitions. 
Reported below: 572 F. 2d 17.
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No. 77-1783. American  National  Bank  v . Equal  Em-
ploym ent  Oppor tunity  Commis si on . C. A. 4th Cir. Cer-
tiorari denied. Mr . Justice  Powe ll  took no part in the 
consideration or decision of this petition. Reported below: 
574 F. 2d 1173.

No. 77-1620. First  Nation al  Bank  & Trust  Compa ny  
in  Alton , Execut or  v . Berke , Receiver . C. A. 7th Cir. 
Certiorari denied. Mr . Just ice  Stevens  took no part in the 
consideration or decision of this petition. Reported below: 
570 F. 2d 187.

No. 77-1758. Associ ation  of  Profes sional  Flight  At -
tendant s  v. Airli ne  Stewards  & Steward esses  Associ ation , 
Local  550, TWU, AFL-CIO, et  al . C. A. 7th Cir. Certio-
rari denied. Mr . Just ice  Stevens  took no part in the con-
sideration or decision of this petition. Reported below: 573 
F. 2d 960.

No. 73-10. Charles  O. Finley  & Co., Inc . v . Kuhn , 
Commissi oner  of  Basebal l , et  al . C. A. 7th Cir. Certio-
rari denied. Mr . Justice  Stevens  took no part in the con-
sideration or decision of this petition. Reported below: 569 
F. 2d 527.

No. 78-148. Kaise r  Alumi num  & Chemical  Corp , et  al . 
v. Columbia  Metal  Culvert  Co ., Inc . C. A. 3d Cir. Cer-
tiorari denied. Mr . Just ice  Stevens  took no part in the 
consideration or decision of this petition. Reported below: 
579 F. 2d 20.

No. 77-6460. Frazier  v . Weatherholtz , Sheri ff ; and
No. 77-6528. Dooley  v . Sheff er , Penitentiary  Superi n -

tendent , et  al . C. A. 4th Cir. Certiorari denied. Mr . 
Just ice  Brennan  and Mr . Justice  Marshall  would grant 
certiorari. Reported below: 572 F. 2d 994.
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No. 78-5135. Larkin  v . Quinn  et  al . C. A. 7th Cir. 
Certiorari denied. Mr . Justi ce  Steve ns  took no part in the 
consideration or decision of this petition. Reported below: 
570 F. 2d 348.

No. 77-1650. Garza  v . Rodrí guez . C. A. 5th Cir. Cer-
tiorari denied. Mr . Just ice  Brennan  and Mr . Justi ce  
Marshall  would grant certiorari. Reported below: 559 F. 
2d 259.

No. 77-6782. Mc Crimmon  et  al . v . Lester , Judge , et  al . 
Sup. Ct. Fla. Certiorari denied. Mr . Justice  Brennan  and 
Mr . Justice  Marshall  would grant certiorari. Reported 
below: 354 So. 2d 381.

No. 77-1679. Estate  of  Wils on  et  al . v . Aiken  Indus -
tries , Inc . Sup. Ct. Pa. Certiorari denied. Reported 
below: 477 Pa. 34, 383 A. 2d 808.

Mr . Justice  Blackm un , concurring.
Mr. Justice Black prefaced his dissent in Boddie v. Con-

necticut, 401 U. S. 371, 389 (1971), with the observation: 
“This is a strange case and a strange holding.” I would apply 
the Justice’s observation to what legal theorizing has effec-
tuated here.

Thomas A. Wilson was the sole shareholder of National 
Carbide Die Company. In 1967, respondent, Aiken Indus-
tries, Inc., purchased Carbide’s assets in exchange for Aiken 
stock. It was agreed that Mr. Wilson would be employed by 
Aiken and that, while so employed, he would refrain from 
competition.

Subsequently, Aiken instituted an equity action in a Penn-
sylvania state court against Wilson. An injunction and dam-
ages were sought. While the suit was pending, Wilson died, 
and the executors of his will were substituted as defendants. 
The claim for injunctive relief was then withdrawn. The 
chancellor found that the decedent had violated both his con-
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tractual and his fiduciary duties, and awarded damages of 
$196,576.751 to Aiken. A court en banc affirmed.

The executors appealed to the Supreme Court of Pennsyl-
vania. That tribunal affirmed the judgment by an equally 
divided vote. Such a result, of course, is no stranger to appel-
late procedure and in itself raises no constitutional issue. See, 
e. g., Carter v. Miller, 434 U. S. 356 (1978); Williams & Wil-
kins Co. v. United States, 420 U. S. 376 (1975).

What is strange, however, and what surely will be inexplica-
ble to many laymen if not to some lawyers, is that dll partici-
pating justices of the Supreme Court of Pennsylvania, six in 
number, concluded that the judgment, in its determination of 
damages, was erroneous. Three voted to affirm on the issue 
of liability, “but would vacate the award insofar as it fixes the 
amount of damages and would remand for the recalculation 
of damages.” 477 Pa. 34, 37, 383 A. 2d 808, 809 (1978). 
The other three “would reverse the decree below on the ground 
the non-competition agreement was not breached.” Id., at 
38, 383 A. 2d, at 809. One opinion was filed for the first 
group of justices. Ibid. Each of the three who would reverse 
filed a separate opinion. Id., at 46, 48, 383 A. 2d, at 814, 815.

The trial court’s judgment, although all six reviewing jus-
tices agreed that it was erroneous, nonetheless was affirmed.2 
The executors, as petitioners here, understandably complain, 
and with some vigor, about what they feel is “a patent mis-
carriage of justice.” Pet. for Cert. 4. They concede that no 
federal question was raised during the state-court proceedings, 
but they assert that this was because “the denial of due proc-
ess occurred in the order of the state appellate court.” Ibid.

1 The parties in their submissions here employ the figure of $193,576.75. 
Pet. for Cert. 4; Brief in Opposition 1. For present purposes the $3,000 
difference is of no significance.

2 “The Court being equally divided with respect to the question of 
appellant’s liability, the decree below is affirmed.” 477 Pa., at 37, 383 
A. 2d, at 809.



ORDERS 879

877 Bla ckm un , J., concurring

I suppose that this Court necessarily is correct in denying 
the petition for certiorari. It is well established that certio-
rari will not be granted where a federal constitutional issue is 
raised here for the first time on review of a state-court deci-
sion. Moore v. Illinois, 408 U. S. 786, 799 (1972); Cardinale 
v. Louisiana, 394 U. S. 437, 438-439 (1969). There appears 
to be an exception to that rule, however, whenever the federal 
issue arose from an unanticipated ruling of the state court, the 
petition for rehearing presented the first opportunity to raise 
it, and that opportunity was seized. Herndon v. Georgia, 295 
IT. S. 441, 443-444 (1935); Great Northern R. Co. v. Sunburst 
Oil & Refining Co., 287 U. S. 358, 366-367 (1932).

Petitioners in fact applied to the Supreme Court of Penn-
sylvania for reargument. Their application, reproduced in the 
App. to Brief in Opposition la, refers, to be sure, to “a patent 
miscarriage of justice.” Id., at 2a. But the stress is on “a 
substantial conflict of opinion among the Justices on the scope 
of appellate review of an equity adjudication,” and on “the 
law of restrictive covenants in Pennsylvania.” Ibid. In all 
this, any deprival of federal due process is not suggested in so 
many words. In any event, the Pennsylvania court denied 
reargument without explanatory comment. I fear that, as a 
consequence, petitioners fall short of placing themselves within 
the protective exception recognized in the Herndon and 
Sunburst cases. See Beck v. Washington, 369 U. S. 541, 553- 
554 (1962).

I therefore join the Court in its denial of the petition for 
certiorari. I must confess, however, that when a State’s 
highest court unanimously agrees that a judgment is wrong 
but nevertheless affirms that judgment by an equally divided 
vote, I am left with substantial discomfort. That, I suspect, 
is not something this Court can resolve or cure on the record 
before us. I observe only that there ought to be some way on 
the state side—such as rehearing and definitive decision by a 
full complement of justices—for this obviously, and conced- 
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edly, unjust result to be corrected. Otherwise, I fear that there 
will be new recruits to be added to those members of the 
public who already are inclined to agree with Mr. Bumble’s 
well-known remark.3

No. 77-1697. Marsh all , Secre tary  of  Labor  v . Daniel  
Construction  Co ., Inc . C. A. 5th Cir. Certiorari denied. 
Mr . Justice  Brennan  and Mr . Justic e Blackmu n  would 
grant certiorari. Reported below: 563 F. 2d 707.

No. 77-1703. Beatt y  v . Lycoming  County  Childr en ’s  
Service s  et  al . ; and

No. 77-1704. Lehm an  v . Lycoming  County  Children ’s  
Service s  et  al . Sup. Ct. Pa. Certiorari denied. Mr . Jus -
tice  Brennan , Mr . Justic e White , and Mr . Jus tice  
Marsh all  would grant certiorari. Reported below: 477 Pa. 
322, 383 A. 2d 1228.

No. 77-1710. National  Wild lif e Art  Exchange , Inc ., 
et  al . v. Franklin  Mint  Corp . C. A. 3d Cir. Certiorari 
denied. Motion of Ambassador Graphic Arts, Inc., et al. for 
leave to file a brief as amici curiae granted. Certiorari denied. 
Reported below: 575 F. 2d 62.

No. 77-1780. Pennsy lvani a  v . United  States  Tobacco  
Co. Sup. Ct. Pa. Motion of Multistate Tax Commission for 
leave to file a brief as amicus curiae granted. Certiorari 
denied. Mr . Just ice  White  would grant certiorari. Re-
ported below: 478 Pa. 125, 386 A. 2d 471.

No. 77-1785. Kerr -Mc Gee  Chemic al  Corp . v . Andrus , 
Secre tary  of  the  Interior , et  al . C. A. D. C. Cir. Cer-
tiorari denied. Mr . Just ice  Powell  would grant certiorari. 
Reported below: 187 U. S. App. D. C. 426, 574 F. 2d 637.

3 “ ‘If the law supposes that,’ said Mr. Bumble, . . . ‘the law is a ass—a 
idiot.’ ” C. Dickens, Oliver Twist 377 (1912).
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No. 77-1790. Davis  v . Joint  Bar  Ass ociati on  Grieva nce  
Committ ee  for  the  Second  and  Elevent h  Judicial  Dis -
trict s . App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari 
denied. Mr . Just ice  Marshall  would grant certiorari. Re-
ported below: 60 App. Div. 2d 613, 402 N. Y. S. 2d 335.

No. 77-1809. Sedali a -Marshall -Boonville  Stage  Line , 
Inc . v. National  Mediation  Board  et  al . C. A. 8th Cir. 
Motions of Commuter Airline Association of America and 
Airline Industrial Relations Conference et al. for leave to file 
briefs as amici curiae granted. Certiorari denied. Reported 
below: 574 F. 2d 304.

No. 77-1826. Kaise r  Aluminum  & Chemical  Corp . v . 
Consumer  Product  Safe ty  Comm iss ion  et  al . C. A. 3d 
Cir. Certiorari denied. Mr . Justice  Powell  would grant 
certiorari. Mr . Justice  Stevens  took no part in the con-
sideration or decision of this petition. Reported below: 574 
F. 2d 178.

No. 77-6484. Baker  v . Georgia . Sup. Ct. Ga. Certio-
rari denied. Mr . Justice  Brennan  would grant certiorari. 
Reported below: 240 Ga. 431, 241 S. E. 2d 187.

No. 77-6607. Johnso n  v . Georgia . Sup. Ct. Ga. Cer-
tiorari denied. Mr . Justi ce  Brennan  would grant certiorari. 
Reported below: 240 Ga. 526, 242 S. E. 2d 53.

No. 77-6953. Schmidt  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Mr . Justice  Brennan  would grant cer-
tiorari. Reported below: 573 F. 2d 1057.

No. 77-6709. Mansf ield  v . Estelle , Correc tions  Direc -
tor . C. A. 5th Cir. Certiorari denied. Mr . Just ice  Black - 
mun  would grant certiorari. Reported below: 568 F. 2d 1366.

No. 78-72. Cox v. Flota  Mercante  Grancolombiana , 
8. A. C. A. 2d Cir. Certiorari denied. Mr . Just ice  Black - 
mun  would grant certiorari. Reported below: 577 F. 2d 798.
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No. 77-6774. Hulsey  v . Arkansas . Sup. Ct. Ark.;
No. 77-6691. Aldridg e  v . Florida . Sup. Ct. Fla.;
No. 77-6385. Peek  v . Georgia . Sup. Ct. Ga.;
No. 77-6702. Campbe ll  v . Georgia . Sup. Ct. Ga.;
No. 77-6744. Stanley  v . Georgia . Sup. Ct. Ga.;
No. 78-5089. Isaacs  et  al . v . Hopper , Warden . Sup. Ct. 

Ga.;
No. 78-6809. Peery  v . Nebras ka . Sup. Ct. Neb.;
No. 77-6563. Dunsdo n  v . Utah . Sup. Ct. Utah;
No. 77-6578. Marve ll  v . Utah . Sup. Ct. Utah;
No. 77-6579. Codi anna  v . Utah . Sup. Ct. Utah;
No. 77-6583. Pierre  v . Utah . Sup. Ct. Utah; and
No. 77-6743. Andrews  v . Utah . Sup. Ct. Utah. Certio-

rari denied. Reported below: No. 77-6774, 261 Ark. 449, 
549 S. W. 2d 73; No. 77-6691, 351 So. 2d 942; No. 77-6385, 
239 Ga. 422, 238 S. E. 2d 12; No. 77-6702, 240 Ga. 352, 240 
S. E. 2d 828; No. 77-6744, 240 Ga, 341, 241 S. E. 2d 173; 
No. 78-5089, 241 Ga. 236, 244 S. E. 2d 849; No. 77-6809, 
199 Neb. 656, 261 N. W. 2d 95; No. 77-6563, 573 P. 2d 343; 
No. 77-6578, 573 P. 2d 343; No. 77-6579, 573 P. 2d 343; No. 
77-6583, 572 P. 2d 1338; No. 77-6743, 574 P. 2d 709.

Mr . Justi ce  Brennan  and Mr . Just ice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

No. 77-6715. Lars on  v . Mille r . Sup. Ct. Ark. Certio-
rari and other relief denied.

No. 77-6869. Stuart  v . Emory  Univer si ty , Inc ., et  al . 
Sup. Ct. Ga. Certiorari denied. Mr . Justice  Blackmun  
took no part in the consideration or decision of this petition.
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No. 78-49. Southern  Railw ay  Co . et  al . v . Ellington , 
Gover nor  of  Tenness ee , et  al . Sup. Ct. Tenn. Certiorari 
denied. Mr . Justi ce  Blackmun  would grant certiorari. 
Mr . Justic e Powell  took no part in the consideration or 
decision of this petition.

No. 78-66. Angelino  et  al . v . Dods on  et  al . C. A. 3d 
Gir. Motion of respondents Dodson et al. for leave to pro-
ceed in jorma pauperis granted. Certiorari denied. Reported 
below: 571 F. 2d 571.

No. 78-92. First  National  Bank  of  Memp his  v . Smith  
et  al . Sup. Ct. Ark. Certiorari denied. Mr . Justic e  
White , Mr . Justice  Blackmun , and Mr . Justice  Powell  
would grant certiorari. Reported below: 263 Ark. 304, 564 
S. W. 2d 521.

No. 78-135. Jago , Correcti onal  Sup erint ende nt  v . 
Jones . C. A. 6th Cir. Motion of respondent for leave to 
proceed in jorma pauperis granted. Certiorari denied. The  
Chief  Justice  and Mr . Just ice  Stewart  would grant cer-
tiorari. Reported below: 575 F. 2d 1164.

Rehearing Denied
No. 76-1382. United  States  v . Scott , 437 U. S. 82;
No. 76-1650. Ohralik  v . Ohio  State  Bar  Assn ., 436 

U. S. 447;
No. 77-444. Penn  Central  Transport ation  Co . et  al . v . 

New  York  City  et  al ., 438 U. S. 104;
No. 77-528. Federa l  Communicati ons  Commiss ion  v . 

Pacifica  Foundati on , 438 U. S. 726;
No. 77-1217. Simkovi ch  v. Unite d  States , 436 U. S. 925;
No. 77-1253. Nim mo  et  al . v . Grainger  et  al ., 436 U. S. 

932; and
No. 77-1304. Mc Adams  v . Bell , Attorney  General , et  

al ., 435 U. S. 997. Petitions for rehearing denied.
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No. 77-1431. Frink  v . Frink , 436 U. S. 926;
No. 77-1516. Peltzman  v . Central  Gulf  Lines , Inc ., 

436 U. S. 927;
No. 77-1535. Heilman  v . A & M Records , Inc ., 436 U. S. 

952;
No. 77-6307. Mc Cravy  v . Lane , Warden , 436 U. S. 947;
No. 77-6416. James  v . Hogan , Warden , 436 U. S. 947;
No. 77-6463. Buttorff  et  al . v . Unit ed  States , 437 U. S. 

906;
No. 77-6466. Cass idy  v . Unite d  States , 436 U. S. 951;
No. 77-6470. Smith  v . Hopper , Warden , 436 U. S. 950;
No. 77-6512. Kickasola  v . Jim  Wallace  Oil  Co . et  al ., 

436 U. S. 921 ;
No. 77-6517. Wils on  v . Arms trong  et  al ., 436 U. S. 928;
No. 77-6566. Carter  v . Proper ty  Services  of  Ameri ca , 

Inc ., et  al ., 436 U. S. 948;
No. 77-6582. Carter  v . Romines  et  al ., 436 U. S. 948;
No. 77-6639. Chapm an  v . Federal  National  Mortgage  

Assn ., 436 U. S. 961;
No. 77-6648. Nasim  v . Commis sio ner  of  Internal  Rev -

enue , 437 U. S. 907; and
No. 77-6660. Taylor  v . Poehling , Assi stan t  Circuit  

Attorney , City  of  St . Loui s , 437 U. S. 908. Petitions for 
rehearing denied.

No. 76-1726. Mobil  Oil  Corp . v . Higginbotham , Admin -
ist ratri x , et  al ., 436 U. S. 618. Petition for rehearing denied. 
Mr . Justi ce  Brennan  took no part in the consideration or 
decision of this petition.

No. 77-11. Shell  Oil  Co . v . Governor  of  Marylan d  et  
al .; and

No. 77-12. Contin ental  Oil  Co . et  al . v . Govern or  of  
Maryland  et  al ., 437 U. S. 117. Petitions for rehearing 
denied. Mr . Justi ce  Powell  took no part in the considera-
tion or decision of these petitions.
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No. 76-1114. Califo rnia  et  al . v . Southland  Royalty  
Co. et  al .;

No. 76-1133. El  Paso  Natural  Gas  Co . v . Southl and  
Royalty  Co . et  al . ; and

No. 76-1587. Federa l  Energy  Regulatory  Commis si on  
v. Southland  Royalty  Co . et  al ., 436 U. S. 519. Motion of 
Natural Gas Producing Industry Assns. et al., for leave to file 
a brief as amici curiae granted. Motion of respondents not 
to recuse Mr . Justi ce  Stew art  and Mr . Justice  Powell  
denied. Motion of Crane County Development Co. for leave 
to file petition for rehearing denied. Petition for rehearing 
denied. Mr . Justice  Stew art  and Mr . Justice  Powell  took 
no part in the consideration or decision of these motions and 
petition.

No. 76-1484. Zurcher , Chief  of  Police  of  Palo  Alto , 
et . al . v. Stanford  Daily  et  al . ; and

No. 76-1600. Bergna , Dis trict  Attor ney  of  Santa  Clara  
County , et  al . v . Stanford  Daily  et  al ., 436 U. S. 547. 
Motions of American Civil Liberties Union et al. and Report-
ers Committee for Freedom of the Press et al. for leave to file 
briefs as amici curiae granted. Petition for rehearing denied. 
Mr . Justice  Brennan  took no part in the consideration or 
decision of these motions and petition.

No. 77-89. Lucom  v . Reid  et  al ., 434 U. S. 857. Motion 
for leave to file petition for rehearing denied.

No. 77-454. Moorman  Manuf actur ing  Co . v . Bair , Di-
rec tor  of  Revenue  of  Iowa , 437 U. S. 267. Motions of 
Financial Executives Institute, Committee on State Taxation 
of the Council of State Chambers of Commerce, and Motor 
Vehicle Manufacturers Association of the United States, Inc., 
for leave to file briefs as amici curiae granted. Petition for 
rehearing denied.
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No. 77-747. Allied  Structural  Steel  Co . v . Spanna us , 
Attorney  General  of  Minnesota , et  al ., 438 U. S. 234. 
Petition for rehearing denied. Mr . Just ice  Blackmun  took 
no part in the consideration or decision of this petition.

No. 77-955. Powell , Chief , U. S. Capit ol  Police  v . Del - 
lums  et  al .; and

No. 77-1129. Wil son , Former  Chief , Metropoli tan  Po -
lice  Department , et  al . v . Dellu ms  et  al ., 438 U. S. 916. 
Petition for rehearing denied. Mr . Justi ce  Rehnquis t  took 
no part in the consideration or decision of this petition.

October  6, 1978

Miscellaneous Order
No. A-284 (78-540). New  York  Times  Co . et  al . v . New  

Jers ey  et  al . Sup. Ct. N. J. Motion to vacate stay granted, 
and it is ordered that the order of Mr . Justice  Stew art , dated 
September 26, 1978, is hereby vacated. Mr . Justice  Bren -
nan  took no part in the consideration or decision of this 
motion.

Mr . Justice  Marshall , dissenting.
I dissent from the decision of the Court to vacate the stay 

entered by Mr . Justi ce  Stewart  on September 26, 1978.
The motion to vacate provides a third occasion for me to 

consider the merits of the contentions raised by the New York 
Times and Myron Farber in their petition for certiorari. On 
the first occasion, I denied their reapplication for a stay be-
cause of the premature stage of the state-court proceedings. 
New York Times Co. v. Jascalevich, post, p. 1304. Upon peti-
tioners’ reapplication for a stay after they had been held in 
contempt, I expressed my opinion that:

“Given the likelihood that forced disclosure even for 
in camera review will inhibit the reporter’s and news-
paper’s exercise of First Amendment rights, I believe that 
some threshold showing of materiality, relevance, and ne-
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cessity should be required. . . . Examination of the 
record submitted with this application discloses that the 
Superior Court did not make any independent determi-
nations of materiality, relevance, or necessity prior to 
ordering the applicants to submit the subpoenaed ma-
terials for in camera review.” New York Times Co. v. 
Jascalevich, post, at 1335.

I was compelled to deny that reapplication for a stay, how-
ever, because I could not conclude in good faith that four 
Members of this Court would vote to grant a writ of cer-
tiorari, a criterion that must be satisfied before a single Justice 
can grant an application for a stay. Now that the matter is 
presented to the entire Court for decision, I am no longer so 
constrained.

I adhere to my view, notwithstanding the intervening deci-
sion by the Supreme Court of New Jersey, that petitioners 
have raised substantial claims under the First and Fourteenth 
Amendments. Under the circumstances, I believe that both 
the criminal and civil contempt penalties should be stayed 
until this Court disposes of the petition for certiorari.

October  10, 1978

Dismissal Under Rule 60
No. 78-22. Ambass ador  Internati onal  Cultural  Foun -

dation  et  al . v. Superior  Court  of  Calif ornia , County  of  
Los Angeles  (Soll , Real  Party  in  Interes t ). Ct. App. 
Cal., 2d App. Dist. Appeal dismissed under this Court’s 
Rule 60.

Appeals Dismissed
No. 77-1711. Simp son  v . Georgia . Appeal from Ct. App. 

Ga. dismissed for want of substantial federal question. Mr . 
Justice  Brennan , Mr . Justice  Stewart , and Mr . Justi ce  
Marsh all  would reverse the conviction. Reported below: 
144 Ga. App. 657, 242 S. E. 2d 265.
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No. 77-1849. Chicag o  Sheraton  Corp . v . Zaban  et  al . 
Appeal from Sup. Ct. Ill. dismissed for want of substantial 
federal question. Mr . Justice  Brennan  and Mr . Justic e  
Blackmun  would note probable jurisdiction and set case for 
oral argument. Reported below: 71 Ill. 2d 85, 373 N. E. 2d 
1318.

No. 78-236. Metropoli tan  Developm ent  & Housing  
Agenc y v . South  Central  Bell  Telepho ne  Co . et  al . 
Appeal from Sup. Ct. Tenn, dismissed for want of substantial 
federal question.

No. 78-5267. White  v . Stubbs . Appeal from Sup. Ct. 
Miss, dismissed for want of substantial federal question. Re-
ported below: 359 So. 2d 354.

No. 78-5296. Hornick  v . Young  Women ’s Christ ian  
Ass ociati on  of  Madison , Wisconsi n , Inc . Appeal from Sup. 
Ct. Wis. dismissed for want of substantial federal question.

No. 78-246. Armstrong  v . New  Mexico . Appeal from 
Sup. Ct. N. M. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 91 N. M. 
751, 580 P. 2d 972.

No. 78-276. Lerner  v . Hynes , Depu ty  Attorney  Gen -
eral  of  New  York ; and Far  Rockaway  Nursing  Home  et  
al . v. Hynes , Depu ty  Attorney  General  of  New  York . 
Ct. App. N. Y. Appeal as to first case dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Appeal as to second case dismissed for want of substantial 
federal question. Reported below: 44 N. Y. 2d 329, 376 N. E. 
2d 1294 (first case); 44 N. Y. 2d 383, 377 N. E. 2d 446 (second 
case).
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No. 78-248. Sess oms  v . Redev elop ment  Authority  of  
Beaver  County , Beaver , Pennsylv ania , et  al . Appeal 
from D. C. W. D. Pa. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

Miscellaneous Orders
No. A-102 (78-427). Gaetano  et  al . v . Silb ert , U. S. 

Attorney . C. A. D. C. Cir. Application for injunction 
presented to Mr . Justice  White , and by him referred to the 
Court, denied.

No. A-215. Unborn  Child  Roe , by  Ernes t  v . Siri ca , 
U. S. Dist rict  Judge . D. C. D. C. Application for injunc-
tion, presented to Mr . Justice  White , and by him referred 
to the Court, denied.

No. 77-654. Great  Atlantic  & Pacifi c  Tea  Co ., Inc . v . 
Federa l  Trade  Commiss ion . C. A. 2d Cir. [Certiorari 
granted, 435 U. S. 922.] Motion of Samuel E. Parker et al. 
for leave to file brief as amici curiae denied. Motion of Small 
Business Legislative Council for leave to file brief as amicus 
curiae granted. Mr . Justice  Steve ns  took no part in the 
consideration or decision of these motions.

No. 77-742. Miller , Director , Department  of  Chil -
dren  and  Family  Services  of  Illinoi s , et  al . v . Youaki m  
et  al . C. A. 7th Cir. [Probable jurisdiction noted, 434 U. S. 
1060.] Motion of American Orthopsychiatric Assn, et al. for 
leave to file a brief as amici curiae granted. Mr . Just ice  
Stevens  took no part in the consideration or decision of this 
motion.

No. 77-920. Thor  Powe r  Tool  Co . v . Commis si oner  of  
Internal  Revenue . C. A. 7th Cir. [Certiorari granted, 435 
U. S. 914.] Motion of petitioner for additional time for oral 
argument denied.
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No. 77-753. Internat ional  Brotherhood  of  Teams ter s , 
Chauffeurs , Warehous eme n & Helpers  of  America  v . 
Danie l ; and

No. 77-754. Local  705, Internati onal  Brotherhood  of  
Teamste rs , Chauffeurs , Warehousem en  & Helpers  of  
America , et  al . v . Daniel . C. A. 7th Cir. [Certiorari 
granted, 434 U. S. 1061.] Motion of Securities and Exchange 
Commission for leave to participate in oral argument as 
amicus curiae granted, and 15 additional minutes allotted for 
that purpose. Petitioners also allotted 15 additional minutes 
for oral argument. Motion of the Solicitor General for leave 
to participate in oral argument as amicus curiae denied.

No. 77-922. Chrys ler  Corp . v . Brown , Secretary  of  
Defe nse , et  al . C. A. 3d Cir. [Certiorari granted, 435 U. S. 
914.] Motion of Federation of American Hospitals for leave 
to file a brief as amicus curiae denied.

No. 77-961. New  York  Telepho ne  Co . et  al . v . New  
York  State  Departme nt  of  Labor  et  al . C. A. 2d Cir. 
[Certiorari granted, 435 U. S. 941.] Motion of National 
Lawyers Guild for leave to file a brief as amicus curiae, 
granted.

No. 77-1105. Herbert  v . Lando  et  al . C. A. 2d Cir. 
[Certiorari granted, 435 U. S. 922.] Motion of Time Inc. for 
leave to file a brief as amicus curiae denied.

No. 77-1255. Anders , Solicitor  of  Richland  County  v . 
Floyd . Appeal from D. C. S. C. Motion of Alan Ernest to 
be appointed counsel or guardian ad litem for unborn children 
denied.

No. 77-6067. Duren  v . Mis so uri . Sup. Ct. Mo. [Cer-
tiorari granted, 435 U. S. 1006.] Motion of petitioner for 
divided argument granted.

No. 78-238. Dick  v . Unite d  States . Motion for leave to 
file petition for writ of prohibition denied.
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No. 77-6431. Caban  v . Mohammed  et  ux . Ct. App. 
N. Y. [Probable jurisdiction noted, 436 U. S. 903.] Motion 
of the Legal Aid Society of New York City for leave to file a 
brief as amicus curiae denied.*  Motion of Attorney General 
of New York for leave to present oral argument as amicus 
curiae in support of appellees granted.

Probable Jurisdiction Noted or Postponed
No. 77-1810. Arizona  Public  Servic e  Co . et  al . v . Snead , 

Director  of  Revenue  Divis ion , Depa rtme nt  of  Taxatio n  
and  Revenue  of  New  Mexico , et  al . Appeal from Sup. Ct. 
N. M. Probable jurisdiction noted. Reported below: 91 
N. M. 485, 576 P. 2d 291.

No. 78-233. Personne l  Adminis trator  of  Massachu -
set ts  et  al . v. Feeney . Appeal from D. C. Mass. Probable 
jurisdiction noted. Reported below: 451 F. Supp. 143.

No. 78-225. Babb itt , Governor  of  Arizona , et  al . v . 
United  Farm  Worker s National  Union  et  al . Appeal 
from D. C. Ariz. Further consideration of question of juris-
diction postponed to hearing of case on the merits. Reported 
below: 449 F. Supp. 449.

Certiorari Granted
No. 77-1497. Arkansas  v . Sanders . Sup. Ct. Ark. Cer-

tiorari granted. Reported below: 262 Ark. 595, 559 S. W. 2d 
704.

No. 77-1806. Ford  Motor  Co . (Chicago  Stamp ing  Plant ) 
v. Nati onal  Labor  Relat ions  Board  et  al . C. A. 7th Cir. 
Certiorari granted. Reported below: 571 F. 2d 993.

No. 78-91. Jones  et  al . v. Wolf  et  al . Sup. Ct. Ga. 
Certiorari granted. Reported below: 241 Ga. 208, 243 S. E. 
2d 860.

^Repor te r ’s Not e : On October 30, 1978, this portion of the order was 
vacated and the amicus curiae brief was ordered filed, post, p. 924.]
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No. 77-6540. Ramsey  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Motion of petitioner for leave to pro-
ceed in forma pauperis and certiorari granted. Reported 
below: 61 App. Div. 2d 891, 401 N. Y. S. 2d 671.

No. 78-17. United  Gas  Pipe  Line  Co . v . Mc Combs  et  
al .; and

No. 78-249. Federal  Energy  Regula tory  Commi ssion  
v. Mc Combs  et  al . C. A. 10th Cir. Certiorari granted, cases 
consolidated, and a total of one hour allotted for oral argu-
ment. Mr . Justi ce  Stewart  took no part in the considera-
tion or decision of these petitions. Reported below: 570 F. 
2d 1376.

No. 78-38. International  Brothe rhood  of  Elect rical  
Workers  et  al . v . Foust . C. A. 10th Cir. Certiorari 
granted limited to Question 3 presented by the petition. Re-
ported below: 572 F. 2d 710.

Certiorari Denied. (See also Nos. 78-246, 78-248, and 78- 
276, supra.)

No. 77-1613. Eastern  Central  Motor  Carrie rs  Ass n ., 
Inc ., et  al . v . Inters tate  Commerce  Comm issi on  et  al .; 
and

No. 77-1727. Southern  Motor  Carriers  Rate  Conf er -
ence , Inc . v. Inter sta te  Commerce  Comm is si on  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 571 F. 2d 
784.

No. 77-1824. Horne  et  ux . v . Commis sio ner  of  Internal  
Reve nue . C. A. 9th Cir. Certiorari denied. Reported be-
low: 523 F. 2d 1363.

No. 77-5343. Barclay  et  al . v . Florida . Sup. Ct. Fla. 
Certiorari denied. Reported below: 343 So. 2d 1266.

No. 77-6543. Jones  v . Virginia . Sup. Ct. Va. Certio-
rari denied. Reported below: 218 Va. 757, 240 S. E. 2d 658.
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No. 77-6790. Ochoa  v . Estelle , Correc tions  Director . 
C. A. 5th Cir. Certiorari denied. Reported below: 568 F. 2d 
1366.

No. 77-6899. Santi fer  v . Mabry , Correct ion  Commi s -
sioner . C. A. 8th Cir. Certiorari denied.

No. 77-7001. Ruderer  v . Unit ed  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 577 F. 2d 749.

No. 77-7015. Rauch  v . Unite d  State s ; and
No. 78-5022. Cors a v . United  Stat es . C. A. 2d Cir. 

Certiorari denied. Reported below: 574 F. 2d 706.

No. 78-51. J. Ray  Mc Dermot t  & Co., Inc . v . National  
Labor  Relatio ns  Board . C. A. 5th Cir. Certiorari denied. 
Reported below: 571 F. 2d 850.

No. 78-65. Indep ende nt  Cosme tic  Manufactur ers  & 
Dist ribu tors , Inc . v . Departme nt  of  Health , Educati on , 
and  Welfare  et  al . C. A. D. C. Cir. Reported below: 
187 U. S. App. D. C. 342, 574 F. 2d 553.

No. 78-88. Dr . John  T. Mac Donald  Found atio n , Inc ., 
dba  Doctor s ’ Hospi tal  v . Califano , Secret ary  of  Health , 
Education , and  Welfar e , et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 571 F. 2d 328.

No. 78-93. Rumpf  et  al . v . Unite d  State s . C. A. 10th 
Cir. Certiorari denied. Reported below: 576 F. 2d 818.

No. 78-108. Chapman , Admini strator  v . United  Stat es . 
C. A. 7th Cir. Certiorari denied. Reported below: 575 F. 
2d 147.

No. 78-137. Taylor  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 574 F. 2d 232.

No. 78-149. Walls  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 577 F. 2d 690.
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No. 78-174. M. W. Zack  Metal  Co . v . The  Severn  River  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
577 F. 2d 727.

No. 78-177. Burke , Commissi oner  of  Education  of  
New  Jersey , et  al . v . New  Jers ey  Education  Ass n , et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 579 F. 2d 
764.

No. 78-181. Sizemore  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1382.

No. 78-196. Swe ene y  v . Cote  & Reney  Lumber  Co ., Inc . 
C. A. 1st Cir. Certiorari denied.

No. 78-200. Workman  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 78-212. Roubas  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 55 Ill. App. 3d 1119, 375 
N. E. 2d 588.

No. 78-226. Moody  v . Kansa s . Sup. Ct. Kan. Certio-
rari denied. Reported below: 223 Kan. 699, 576 P. 2d 637.

No. 78-227. Gates  v . Iowa . Ct. App. Iowa. Certiorari 
denied. Reported below: 268 N. W. 2d 652.

No. 78-228. Florida  East  Coast  Properti es , Inc . v . 
Metropoli tan  Dade  County . C. A. 5th Cir. Certiorari de-
nied. Reported below: 572 F. 2d 1108.

No. 78-235. Pitts burgh  & New  England  Truckin g  Co . 
v. United  State s  et  al . C. A. 2d Cir. Certiorari denied.

No. 78-243. Martin  Theatres  of  Texas , Inc . v . Bul -
lock , Comptr oll er  of  Public  Accou nts , et  al .; and

No. 78-260. ABC Inters tate  Theatre s , Inc . v . Bul -
lock , Comp trolle r  of  Public  Accounts , et  al . Ct. Civ. 
App. Tex., 3d Sup. Jud. Dist. Certiorari denied. Reported 
below: 557 S. W. 2d 337.
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No. 78-251. Wright  v . Indiana . Sup. Ct. Ind. Certio-
rari denied. Reported below: 267 Ind. 590, 372 N. E. 2d 453.

No. 78-252. Federal  Realty  Estate s Co ., now  known  
as  Timbers  Develop ment  Co . v . City  of  Chic ago  et  al . 
C. A. 7th Cir. Certiorari denied. Reported below: 577 F. 
2d 748.

No. 78-255. Sutherla nd  Marine  Co . v . Penn  Central  
Transp ortation  Co . et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 578 F. 2d 1375.

No. 78-256. Flaim  v . Illi nois . Ct. Cl. of Ill. Certiorari 
denied.

No. 78-261. Independent  Invest or  Protec tive  League  
et  al . v. Touche  Ross  & Co. C. A. 2d Cir. Certiorari de-
nied. Reported below: 607 F. 2d 530.

No. 78-269. Milgo  Electronic  Corp , et  al . v . Wes tern  
Electric  Co ., Inc ., et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 568 F. 2d 1203 and 573 F. 2d 255.

No. 78-285. Ivime y  v. Bourque , dba  Dick ’s Auto  Body . 
C. A. 1st Cir. Certiorari denied. Reported below: 577 F. 2d 
721.

No. 78-286. Frazier  v . Kentucky . Ct. App. Ky. Cer-
tiorari denied.

No. 78-366. Fried  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 576 F. 2d 787.

No. 78-368. Glori oso  et  al . v. United  States . C. A. 
4th Cir. Certiorari denied. Reported below: 580 F. 2d 1050.

No. 78-371. Bernst ein  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 575 F. 2d 880.

No. 78-387. Hoope r  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 575 F. 2d 496.
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No. 78-395. Terry  et  ux . v . Klamath  Production  Credit  
Assn . Ct. App. Cal., 3d App. Dist. Certiorari denied.

No. 78-5006. Ols on  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 576 F. 2d 1267.

No. 78-5028. Brager  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 399.

No. 78-5047. Johnson  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 78-5067. Jones  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1371.

No. 78-5076. Self  v . Unite d States . C. A. 6th Cir. 
Certiorari denied. Reported below: 574 F. 2d 363.

No. 78-5084. Louder man  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 576 F. 2d 1383.

No. 78-5087. Thompson  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 579 F. 2d 1184.

No. 78-5093. Pole to  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1376.

No. 78-5095. Popej oy  v . Unite d  States  C. A. 10th Cir.
Certiorari denied. Reported below: 578 F. 2d 1346.

No. 78-5113. Young  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 78-5128. Lee  v . Unit ed  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 578 F. 2d 1381.

No. 78-5136. Abbott  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 78-5141. Mc Ginnis  v . United  States ; and
No. 78-5171. Miroya n  v . Unite d  States . C. A. 9th Cir.

Certiorari denied. Reported below: 577 F. 2d 489.
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No. 78-5153. Jafree  v . Cleveland  State  Univer si ty  et  
al . C. A. 6th Cir. Certiorari denied. Reported below: 575 
F. 2d 1337.

No. 78-5189. Dickson  v . Colman , Sherif f , et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 569 F. 2d 1310.

No. 78-5214. Jackson  v . New  York . App. Div., Sup. 
Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 
61 App. Div. 2d 1071, 403 N. Y. S. 2d 132.

No. 78-5215. Larso n  v . Miller . Sup. Ct. Ark. Certio-
rari denied.

No. 78-5219. Mayo  v . Virgi nia . Sup. Ct. Va. Certiorari 
denied.

No. 78-5220. Slocum  v . Hopper , Warde n . C. A. 5th Cir. 
Certiorari denied.

No. 78-5221. Johnson  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied.

No. 78-5222. King , aka  Mc Cullough  et  al . v . United  
States . C. A. 7th Cir. Certiorari denied. Reported below: 
582 F. 2d 1284.

No. 78-5229. Tracy , deceased , by  Voigt  v . Univers ity  of  
Utah  Hospi tal  et  al . Sup. Ct. Utah. Certiorari denied.

No. 78-5236. Gamble  v . Estel le , Corrections  Director , 
et  al . C. A. 5th Cir. Certiorari denied.

No. 78-5238. Kavanaugh  v . Grundm an  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 577 F. 2d 748.

No. 78-5239. Ruetz  v . Indiana . Sup. Ct. Ind. Certio-
rari denied. Reported below: 268 Ind. 42, 373 N. E. 2d 152.

No. 78-5244. Martin  v . Corpus  Chris ti  Paris h  Credit  
Union . Sup. Ct. La. Certiorari denied. Reported below: 
358 So. 2d 295.
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No. 78-5246. Rice  v . Colo rad o . Ct. App. Colo. Certio-
rari denied. Reported below: 40 Colo. App. 357, 579 P. 2d 
647.

No. 78-5257. Mc Farland  v . Califano , Secretary  of  
Healt h , Education , and  Welfare . C. A. 5th Cir. Certio-
rari denied. Reported below: 577 F. 2d 144.

No. 78-5259. Tarranc e  v . Bordenk ircher , Penite ntiar y  
Superi ntendent . C. A. 6th Cir. Certiorari denied. Re-
ported below: 575 F. 2d 1338.

No. 78-5261. Hawkins  v . Ohio . Ct. App. Ohio, Cuya-
hoga County. Certiorari denied.

No. 78-5269. Bolts  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 558 F. 2d 316.

No. 78-5280. Good  Shiel d  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 582 F. 2d 1287.

No. 78-5287. Groga n  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 577 F. 2d 1133.

No. 78-5300. Gonzales  v . Unite d States . C. A. 7th 
Cir. Certiorari denied. Reported below: 582 F. 2d 1284.

No. 78-5301. Gibson  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 575 F. 2d 556.

No. 78-5306. Cruz -Beltran  v . Unite d  States ; and
No. 78-5308. Cruz -Beltran  v . United  States . C. A. 

5th Cir. Certiorari denied. Reported below: 578 F. 2d 870.

No. 78-5309. Mitc hell  et  al . v . Unite d  States . C. A. 
8th Cir. Certiorari denied. Reported below: 578 F. 2d 735.

No. 78-5312. Pinckney  v . Unite d States . C. A. 4th 
Cir. Certiorari denied.

No. 78-5315. Philli ps  v . Snyder  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 869.
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No. 78-5319. Auten  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 570 F. 2d 1284.

No. 78-5325. Dobso n v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 585 F. 2d 55.

No. 78-5353. Campb ell  v . Michi gan . Ct. App. Mich. 
Certiorari denied.

No. 77-1756. Sherwo od  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Mr . Just ice  Brennan , Mr . Justice  
Stewart , and Mr . Justice  Marsh all  would grant the peti-
tion and reverse the conviction. Reported below: 568 F. 2d 
771.

No. 77-6946. Allen  et  al . v . Georgi a . Ct. App. Ga. 
Certiorari denied. Mr . Justi ce  Brennan , Mr . Justi ce  
Stew art , and Mr . Justi ce  Marsh all  would grant the peti-
tion and reverse the conviction. Reported below: 144 Ga. 
App. 233, 240 S. E. 2d 754.

No. 77-6962. Wood  v . Georgi a . Ct. App. Ga. Certio-
rari denied. Mr . Just ice  Brennan , Mr . Justi ce  Stewart , 
and Mr . Just ice  Marsh all  would grant the petition and 
reverse the conviction. Reported below: 144 Ga. App. 236, 
240 S. E. 2d 743.

No. 78-131. Mascolo  et  al . v. Mass achuset ts . Ct. 
App. Mass. Certiorari denied. Mr . Justice  Brennan , Mr . 
Justice  Stewart , and Mr . Justice  Marshall  would grant 
the petition and reverse the conviction. Reported below: 
— Mass. App. —, 375 N. E. 2d 17.

No. 78-207. Dobbs  v . Georg ia . Ct. App. Ga. Certio-
rari denied. Mr . Just ice  Brennan , Mr . Justice  Stew art , 
and Mr . Justic e Mars hall  would grant the petition and 
reverse the conviction. Reported below: 145 Ga. App. 14, 
243 S. E. 2d 275.
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No. 77-1822. Indiana  v . Martin . C. A. 7th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Mr . Justice  Stevens  took no 
part in the consideration or decision of this motion and peti-
tion. Reported below: 577 F. 2d 749.

No. 78-188. Mellon  Bank , N. A. v. Southland  Mobi le  
Homes  of  South  Carolin a , Inc ., et  al . Sup. Ct. S. C. 
Certiorari denied. Reported below: 270 S. C. 525 and 527, 
244 S. E. 2d 211 and 212.

Mr . Justice  Blackm un , dissenting.
This case raises a substantial issue concerning state-court 

venue of a transitory cause of action asserted against a 
national bank. For me, the issue merits plenary considera-
tion, and I dissent from the Court’s denial of certiorari 
insofar as the case concerns one of the two respondents.

Petitioner Mellon Bank, N. A., is a national banking associa-
tion with principal place of business in Pittsburgh, Pa. In 
1972, respondent Associates Financial Services Company, Inc., 
and Mellon executed an agreement under which Associates 
was to seek out mobile-home dealers whose time-sale contracts 
for retail sales of mobile homes could be financed by Mellon. 
Respondent Southland Mobile Homes of South Carolina, Inc., 
operated mobile-home retail sales lots in the State of South 
Carolina and was induced by Associates to enter Mellon’s 
mobile-home service program. As a consequence, Mellon 
directly financed a number of Southland’s sales. The program 
provided for Mellon’s release to Southland of something less 
than the full purchase price of any mobile home so sold, with 
the balance to be held in reserve for six months, after which 
only a 2% contingency fund was retained. At Southland’s 
request, the total reserve later was limited to $20,000 in return 
for a personal guarantee from Southland’s president and other 
security.

Southland subsequently instituted in the Court of Common
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Pleas for Sumter County, S. C., this breach-of-contract action 
against both Mellon and Associates. The latter answered and 
filed a cross-complaint against Mellon. Mellon, by special 
appearance as allowed by state law, challenged the state 
court’s jurisdiction over it on the grounds that it was “located” 
in Allegheny County, Pa., and that, under Rev. Stat. § 5198, 
12 U. S. C. § 94,1 a state-court suit against it could be brought 
only in Allegheny County.2 The court, however, ruled that 
it had jurisdiction over Mellon. It concluded that branch 
banking for the benefit of Mellon was taking place at Asso-
ciates’ office; that South Carolina’s long-arm statute, S. C. 
Code §36-2-803 (1977), applied; and that Mellon by its 
conduct had waived any immunity from suit in South Carolina 
it may have possessed.

Mellon appealed to the Supreme Court of South Carolina. 
In an opinion concerning Associates, 270 S. C. 527, 244 S. E. 2d 
212 (1978), that court, without considering waiver, affirmed.3

1 “Suits, actions and proceedings against any association under this 
chapter may be had in any district or Territorial court of the United 
States held within the district in which such association may be estab-
lished, or in any State, county, or municipal court in the county or city in 
which said association is located having jurisdiction in similar cases.”

2 A supporting affidavit from an officer of Mellon recited that Mellon 
maintained no office in South Carolina; that there were no employees or 
agents of Mellon, or of a subsidiary or affiliate, in that State; that Mellon 
purchased commercial paper from financial institutions throughout the 
country; and that Associates was one of those institutions.

3 In a separate opinion concerning Southland, 270 S. C. 525, 244 S. E. 
2d 211 (1978), the court ruled that, although there was timely notice of 
intention to appeal, service upon Southland of the “proposed case and 
exceptions” was untimely under S. C. Code § 18-9-70 (1976) and Circuit 
Court Rule 49, and it therefore “was the duty of the circuit judge to 
dismiss the appeal.” The plausible argument that this untimeliness 
feature provides an adequate state ground for the court’s decision is 
sufficient to convince me that the case with respect to respondent South-
land is nonreviewable. See R. Stern & E. Gressman, Supreme Court 
Practice § 3.31 (5th ed. 1978). No claim of untimeliness, however, is 
raised with respect to Associates.
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The proliferation of branch banking has produced problems 
of state-court venue with respect to national banks not 
envisioned when § 94’s predecessor statutes were enacted more 
than a century ago. Just last Term we considered the appli-
cation of § 94 to a bank’s conduct of banking business at an 
authorized branch within the State of its “location,” and held 
that venue need not be restricted to the county where the 
bank’s charter had been issued. Citizens & Southern Nat. 
Bank v. Bougas, 434 U. S. 35 (1977). And the Court recently 
held that § 94 was mandatory, not permissive, in its operation 
and, absent waiver, that a national bank with principal place 
of business in New York and with no office or agent in Utah, 
and not regularly conducting business in that State, could not 
be sued in a Utah state court for breach of contract. National 
Bank v. Associates of Obstetrics, 425 U. S. 460 (1976). See 
also Mercantile Nat. Bank v. Langdeau, 371 U. S. 555 (1963), 
and Michigan Nat. Bank v. Robertson, 372 U. S. 591 (1963). 
The latter case on its facts is not dissimilar to the present one, 
for it concerned notes and lien instruments delivered to a local 
dealer upon purchases of house trailers in Nebraska, followed 
by the dealer’s negotiating the notes and instruments to a 
national bank in Michigan. The Court held that,. absent 
waiver, the bank could not be sued in Nebraska. See Bank 
of America v. Whitney Bank, 261 U. S. 171 (1923), and First 
Nat. Bank v. Dickinson, 396 U. S. 122 (1969).

Whether, as the South. Carolina courts held, Associates was 
Mellon’s agent in South Carolina and, as a consequence, 
Mellon was engaged in branch banking in that State to an 
extent sufficient to sustain venue there under § 94 is, for this 
Court at least, a new issue. I think that issue is sufficiently 
important for national banks generally, and for those doing 
business with national banks or in competition with them, 
that it receive plenary consideration here. The South Caro-
lina courts, of course, may be correct in their rulings, but I am 
uncertain enough about their result in the light of this Court s 
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cases cited above that I would grant certiorari. I therefore 
dissent from the Court’s refusal to take this case.

No. 78-247. Manatee  Cablevision  Corp . v . Florida  
Power  & Light  Co . C. A. 5th Cir. Certiorari denied. Mr . 
Justice  Stevens  took no part in the consideration or decision 
of this petition. Reported below: 573 F. 2d 83.

No. 78-5143. Seidenberg  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Mr . Justi ce  Stewart  would grant 
certiorari. Reported below: 577 F. 2d 738.

No. 78-5159. Moore  v . Georgia . Sup. Ct. Ga.; and
No. 78-5240. Hughes  v . Texas . Ct. Crim. App. Tex. 

Certiorari denied. Reported below: No. 78-5159, 240 Ga. 
807, 243 S. E. 2d 1; No. 78-5240, 562 S. W. 2d 857.

Mr . Justice  Brennan  and Mr . Justice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

Rehearing Denied
No. 77-555. Buck  v . Board  of  Educat ion  of  the  City  

of  New  York  et  al ., 438 U. S. 904. Petition for rehearing 
denied.

No. 77-6569. Gonzalez  v . Unite d States  et  al ., 436 
U. S. 960. Motion for leave to file petition for rehearing 
denied.

October  13, 1978
Miscellaneous Orders

No. A-322. COBERLY ET AL. V. McCARTNEY ET AL. Sup. 
Ct. App. w. Va. Application for stay, presented to Mr . 
Justi ce  Powell , and by him referred to the Court, denied.
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No. A-338. Espi noza  v . United  States . Application for 
stay of proceedings in the United States District Court for 
the Southern District of West Virginia, presented to The  
Chief  Just ice , and by him referred to the Court, denied.

October  16, 1978

Appeals Dismissed
No. 77-6835. Wayla nd  v . Town  of  Ipsw ich . Appeal 

from C. A. 1st Cir. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for 
writ of certiorari, motion for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of Monett v. 
Department of Social Services of New York City, 436 U. S. 
658 (1978).

No. 77-6868. Runyan  v . Califor nia . Appeal from Sup. 
Ct. Cal. dismissed for want of final judgment.

No. 78-265. Willman  ?;. Minnesot a . Appeal from Sup., 
Ct. Minn, dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 266 N. W. 2d 
187.

No. 78-278. Torres , Conservator  v . Illino is . Appeal 
from App. Ct. Ill., 3d Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below: 
56 Ill. App. 3d 1003, 372 N. E. 2d 445.

No. 78-5255. Kelley  v . Vermon t . Appeal from Sup. Ct. 
Vt. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 136 Vt. 322, 388 
A. 2d 379.
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No. 78-294. Southern  Calif ornia  Edison  Co . v . Public  
Utiliti es  Commis sion  of  Calif ornia . Appeal from Sup. 
Ct. Cal. dismissed for want of properly presented federal ques-
tion. Reported below: 20 Cal. 3d 813, 576 P. 2d 945.
Certiorari Granted—Reversed and Remanded. (See No. 77- 

1515, ante, p. 1.)
Certiorari Gra/nted—Vacated and Remanded. (See No. 77- 

6835, supra.)

Miscellaneous Orders
No. A-315 (77-1844). City  of  Mobi le , Alabama , et  al . 

v. Bolden  et  al . C. A. 5th Cir. [Probable jurisdiction 
noted, ante, p. 815.] Application of appellees to vacate 
order issued by the United States District Court for the 
Southern District of Alabama, on October 3, 1978, presented 
to Mr . Justi ce  Powe ll , and by him referred to the Court, 
denied.

No. D-129. In  re  Disbarm ent  of  Fitzpatr ick . Disbar-
ment entered. [For earlier order herein, see 434 U. S. 980.]

No. D-132. In re  Disb arment  of  Esser . Disbarment 
entered. [For earlier order herein, see 435 U. S. 949.]

No. D-134. In re  Dis barm ent  of  Beit ling . Disbar-
ment entered. [For earlier order herein, see 435 U. S. 993.]

No. D-136. In  re  Dis barm ent  of  Bremers . It is or-
dered that Ralph R. Bremers, of Omaha, Neb., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-137. In  re  Dis barm ent  of  Gilber t . It is ordered 
that Ira Stuart Gilbert, of Chicago, Ill., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.
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No. D-138. In  re  Disbarm ent  of  Mueller . It is or-
dered that Paul C. Mueller, of Plantation, Fla., be suspended 
from the practice of law in this Court and that a rule issue 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-139. In  re  Disbarment  of  Wandel . It is ordered 
that John Joseph Wandel, of Los Angeles, Cal., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-140. In re  Disbarment  of  Ray . It is ordered 
that Samuel B. Ray, Jr., of Barnwell, S. C., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-141. In  re  Disbarment  of  Gasque . It is ordered 
that J. Ralph Gasque, of Marion, S. C., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-142. In  re  Disbarment  of  Foste r . It is ordered 
that Marvin F. Foster, Jr., of San Antonio, Tex., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. 73, Orig. Calif ornia  v . Nevada . State of Nevada’s 
answer to amended complaint and its counterclaim and State 
of California’s reply to the counterclaim are referred to the 
Special Master. [For earlier order herein, see, e. g., 438 U. S. 
913.]
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No. 76-808. Ambach , Commi ss ioner  of  Educat ion  of  
the  State  of  New  York , et  al . v . Norwi ck  et  al . Ap-
peal from D. C. S. D. N. Y. [Probable jurisdiction noted 
sub nom. Nyquist v. Norwich, 436 U. S. 902.] Motion of 
Washington Lawyers’ Committee for Civil Rights Under Law 
et al. for leave to file a brief as amici curiae granted.

No. 77-648. Federa l  Energy  Regulatory  Comm iss ion  
v. Pennzoi l  Produc ing  Co . et  al . C. A. 5th Cir. [Certio-
rari granted, 436 U. S. 955.] Motion of respondents for 
divided argument granted. Mr . Just ice  Stew art  and Mr . 
Justi ce  Powell  took no part in the consideration or decision 
of this motion.

No. 77-926. Canno n v . Univers ity  of  Chicag o  et  al . 
C. A. 7th Cir. [Certiorari granted, 438 U. S. 914.] Motion 
of petitioner for additional time for oral argument denied.

No. 77-1119. Orr  v. Orr . Ct. Civ. App. Ala. {Probable 
jurisdiction noted, 436 U. S. 924.] Motion of American Civil 
Liberties Union for leave to file a brief as amicus curiae 
granted.

No. 77-1254. Vance , Secre tary  of  State , et  al . v . Brad -
ley  et  al . D. C. D. C. [Probable jurisdiction noted, 436 
U. S. 903.] Motion of Claude Pepper et al. for leave to file 
a brief as amici curiae granted.

No. 77-1327. Lake  Country  Estat es , Inc ., et  al . v . 
Tahoe  Region al  Planning  Agency  et  al . C. A. 9th Cir. 
[Certiorari granted, 436 U. S. 943.] Motion of respondents 
for divided argument granted. Alternative request for addi-
tional time for oral argument denied.

No. 77-1388. Massac husett s v . White . Sup. Jud. Ct. 
Mass. [Certiorari granted, 436 U. S. 925.] Motion of Amer-
icans for Effective Law Enforcement, Inc., for leave to file a 
brief as amicus curiae granted.
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No. 77-1378. Japa n Line , Ltd ., et  al . v . County  of  
Los Angeles  et  al . Sup. Ct. Cal. [Probable jurisdiction 
postponed, 436 U. S. 955.] Motion of the Solicitor General 
for leave to participate in oral argument as amicus curiae 
granted and 15 additional minutes allotted for that purpose. 
Appellees also allotted an additional 15 minutes for oral 
argument.

No. 77-1413. Aronso n  v . Quick  Point  Pencil  Co . C. A. 
8th Cir. [Certiorari granted, 436 U. S. 943.] Motions of 
Licensing Executives Society (U. S. A.), Inc., Patent, Trade-
mark and Copyright Section of the State Bar of Texas, and 
American Patent Law Assn, for leave to file briefs as amici 
curiae, granted. Motion of the Solicitor General for leave to 
participate in oral argument as amicus curiae granted and 15 
additional minutes allotted for that purpose. Respondent also 
allotted 15 additional minutes for oral argument.

No. 77-1465. Direct or , Off ice  of  Workers ’ Compe nsa -
tion  Programs , United  State s Depart ment  of  Labor  v . 
Rasmu ss en  et  al . ; and

No. 77-1491. Geo  Control , Inc ., et  al . v . Rasmu sse n  
et  al . C. A. 9th Cir. [Certiorari granted, 436 U. S. 955.] 
Motion of American Insurance Assn, et al. for leave to file a 
brief as amici curiae granted. Motion of petitioners to dis-
pense with printing appendix granted.

No. 77-5992. Addington  v . Texas . Sup. Ct. Tex. [Prob-
able jurisdiction noted, 435 U. S. 967.] Motion of American 
Psychiatric Assn, for divided argument granted.

No. 78-5351. Green  v . Rals ton , U. S. Magis trate , et  
al .; and

No. 78-5368. Vick  v . United  State s . Motions for leave 
to file petitions for writs of mandamus denied.
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No. 78-5407. Green  v . Miss ouri  Board  of  Probation  
and  Parole . Motion for leave to file petition for writ of 
habeas corpus denied.

Probable Jurisdiction Noted
No. 77-6673. Brown  v . Texas . Appeal from County Ct. 

at Law No. 2, El Paso County. Motion of appellant for leave 
to proceed in forma pauperis granted. Probable jurisdiction 
noted and case set for oral argument together with No. 77- 
1680, Michigan n . DeFillippo [certiorari granted, ante, p. 
816].

Certiorari Granted
No. 77-983. Washi ngto n  et  al . v . Washi ngton  State  

Comm ercial  Pass enge r  Fis hin g  Vessel  Assn , et  al .; and 
Washi ngton  et  al . v . Puget  Sound  Gillne tters  Assn , et  
al . Sup. Ct. Wash. Certiorari granted and case set for oral 
argument with Washington v. United States, No. 78-119, and 
Puget Sound Gillnetters Assn. v. United States District Court 
for the Western District of Washington, No. 78-139, imme-
diately infra. Reported below: 88 Wash. 2d 677, 565 P. 2d 
1151 (first case); 89 Wash. 2d 276, 571 P. 2d 1373 (second 
case).

No. 78-119. Washi ngton  et  al . v . Unite d States  et  
al .; and

No. 78-139. Puget  Sound  Gillne tters  Assn , et  al . v . 
United  States  Distri ct  Court  for  the  Western  Distr ict  
of  Washington  (United  State s et  al ., Real  Parties  in  
Interest ). C. A. 9th Cir. Certiorari granted. Cases con-
solidated and a total of one hour allotted for oral argument. 
Cases set for oral argument with Washington v. Washington 
State Commercial Passenger Fishing Vessel Assn, and Wash-
ington v. Puget Sound Gillnetters Assn., No 77-983, immedi-
ately supra. Reported below: No. 78-119, 573 F. 2d 1118 
and 1123; No. 78-139, 573 F. 2d 1123.
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Certiorari Denied. (See also Nos. 78-265, 78-278, and 78- 
5255, supra.)

No. 77-1649. Early  v . Palm  Beach  News pap ers , Inc ., 
et  al . Dist. Ct. App. Fla., 4th Dist. Certiorari denied. 
Reported below: 334 So. 2d 50.

No. 77-1733. Cullum  Electr ic  & Mechanical , Inc . v . 
Mechanic al  Contractors  Associ ation  of  South  Caroli na . 
C. A. 4th Cir. Certiorari denied. Reported below: 569 F. 
2d 821.

No. 77-1788. Goldst ein  v . Collin  et  al . Sup. Ct. Ill. 
Certiorari denied.

No. 77-1842. Hagan  et  al . v . Downs ; and
No. 78-165. Down s v . Sawt elle  et  al . C. A. 1st Cir. 

Certiorari denied. Reported below: 574 F. 2d 1.

No. 77-6876. Hazel  v . Unite d  States . Ct. App. D. C. 
Certiorari denied.

No. 77-6977. Mc Kinney  v . Calif orni a . Ct. App. Cal., 
3d App. Dist. Certiorari denied.

No. 78-83. Timken  Co. v. Environ mental  Protection  
Agency  et  al . ; and

No. 78-84. Cleveland  Electri c Illumina ting  Co . et  
al . v. Environmental  Protectio n  Agency  et  al . C. A. 6th 
Cir. Certiorari denied. Reported below: 572 F. 2d 1150.

No. 78-100. Fitzgib bon  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 576 F. 2d 279.

No. 78-110. Moody  v . Alabama  ex  rel . Payne , Com -
mis sioner  of  Insurance , et  al . Sup. Ct. Ala. Certiorari 
denied. Reported below: 355 So. 2d 1116.

No. 78-121. Curtis  et  al . v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 562 F. 2d 1153.
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No. 78-125. Robert s v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1283.

No. 78-134. Sexton  v . United  States . Ct. Cl. Certio-
rari denied. Reported below: 215 Ct. Cl. 1059, 578 F. 2d 1388.

No. 78-154. Elec tri -Flex  Co . v . National  Labor  Rela -
tions  Board . C. A. 7th Cir. Certiorari denied. Reported 
below: 570 F. 2d 1327.

No. 78-163. L. D. Mc Farland  Co . v . National  Labor  
Relati ons  Board . C. A. 9th Cir. Certiorari denied. Re-
ported below: 572 F. 2d 256.

No. 78-189. Council  for  Empl oyme nt  and  Econom ic  
Energy  Use  v . Federa l  Communic ations  Commiss ion  et  
al . C. A. 1st Cir. Certiorari denied. Reported below: 575 
F. 2d 311.

No. 78-191. Fass nacht  v . Pennsylv ania . Super. Ct. Pa. 
Certiorari denied. Reported below: 246 Pa. Super. 42, 369 
A. 2d 800.

No. 78-273. Derbofe n  et  al . v . T. L. James  & Co., Inc . 
Ct. App. La., 4th Cir. Certiorari denied. Reported below: 
355 So. 2d 963.

No. 78-280. Swimley  v. Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 57 Ill. App. 3d 116, 372 
N. E. 2d 887.

No. 78-291. Lindley , Tax  Commis si oner  of  Ohio  v . 
American  Modulars  Corp . Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 54 Ohio St. 2d 273, 376 N. E. 2d 575.

No. 78-298. Alle n  v . Atlant ic  National  Bank  et  al . 
Sup. Ct. Va. Certiorari denied.

No. 78-299. Fontana  Aviation , Inc . v . Baldinelli  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 575 F. 
2d 1194.
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No. 78-300. General  Council  on  Finance  and  Admin is -
tration  of  the  United  Methodis t  Church  v . Super ior  
Court  of  Calif ornia , County  of  San  Diego  (Barr  et  al ., 
Real  Parti es  in  Interest ). Super. Ct. Cal., County of San 
Diego. Certiorari denied.

No. 78-301. Rosen thal  et  al . v . Brad fo rd  Trust  Co . 
App. Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 78-304. Alars hi  v . Illi nois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 57 Ill. App. 3d 464, 373 
N. E. 2d 516.

No. 78-312. Skidmore  v . Illino is . App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 56 Ill. App. 3d 862, 372 
N. E. 2d 723.

No. 78-313. Boora s et  al . v . Waukegan  Port  Dis trict . 
App. Ct. Ill., 2d Dist. Certiorari denied. Reported below: 
55 Ill. App. 3d 790, 371 N. E. 2d 321.

No. 78-338. Dooley  v . Georgia . Ct. App. Ga. Certio-
rari denied. Reported below: 145 Ga. App. 539, 244 S. E. 
2d 55.

No. 78-345. Moats  et  al . v . Landrum , Special  Admini s -
tratri x . C. A. 8th Cir. Certiorari denied. Reported below: 
576 F. 2d 1320.

No. 78-350. Union  Oil  Comp any  of  California  v . Cana -
dian  American  Oil  Co . et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 577 F. 2d 468.

No. 78-416. Grider  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1281.

No. 78-434. Hansen  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 583 F. 2d 325.

No. 78-5010. Gallaway  v . Ohio . Ct. App. Ohio, Wayne 
County. Certiorari denied.
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No. 78-5021. Golds mith  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 572 F. 2d 412.

No. 78-5065. Hurt  v . Lorton  Comp lex  et  al . C. A. 
D. C. Cir. Certiorari denied.

No. 78-5097. Janko  et  al . v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 578 F. 2d 1332.

No. 78-5103. Gilbert  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 346.

No. 78-5112. Cerase  v . Unit ed  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 576 F. 2d 292.

No. 78-5129. Norris  v . Florida . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 352 So. 2d 875.

No. 77-5160. Schroeder  v . Killoran . C. A. 7th Cir. 
Certiorari denied. Reported below: 577 F. 2d 745.

No. 78-5163. Spear s v . Califano , Secre tary  of  Health , 
Education , and  Welfare . C. A. 5th Cir. Certiorari denied. 
Reported below: 575 F. 2d 880.

No. 78-5172. Arroyo -Angulo  v . Unite d  Stat es . C. A. 
2d Cir. Certiorari denied. Reported below: 580 F. 2d 1137.

No. 78-5175. Barker  v . Ohio . Sup. Ct. Ohio. Certio-
rari denied. Reported below: 53 Ohio St. 2d 135, 372 N. E. 
2d 1324.

No. 78-5201. Epperso n  v . Iowa . Sup. Ct. Iowa. Certio-
rari denied. Reported below: 264 N. W. 2d 753.

No. 78-5237. Wils on  v . Jago , Corre ction al  Supe rin -
tendent . C. A. 6th Cir. Certiorari denied.

No. 78-5241. Bonner  et  al . v . Wyrick , Warden . C. A. 
8th Cir. Certiorari denied. Reported below: 563 F. 2d 1293.
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No. 78-5243. Woodsum  v . City  of  New  Orle ans  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 575 F. 2d 
880.

No. 78-5249. Gates  v . Pennsylvani a . Sup. Ct. Pa. 
Certiorari denied. Reported below: 479 Pa. 461, 388 A. 2d 
747.

No. 78-5256. Fournier  v . Le Fevre , Correctional  Supe r -
inte ndent . C. A. 2d Cir. Certiorari denied.

No. 78-5265. Carter  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 63 
App. Div. 2d 866, 404 N. Y. S. 2d 933.

No. 78-5278. Boyd  v . Mabry , Correct ion  Comm issi oner , 
et  al . C. A. 8th Cir. Certiorari denied. Reported below: 
578 F. 2d 1384.

No. 78-5282. Young  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 78-5291. Mc Breen  v . Ohio . Sup. Ct. Ohio. Certio-
rari denied. Reported below: 54 Ohio St. 2d 315, 376 N. E. 
2d 593.

No. 78-5299. Lips comb  v . Kalosis  et  al . C. A. 6th Cir. 
Certiorari denied.

No. 78-5304. Ledesma  v . United  States . C. A. 5th Cir. 
Certiorari denied.

No. 78-5310. Magou irk  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 870.

No. 78-5323. Cruz -Ojeda  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 577 F. 2d 960.

No. 78-5334. Whetz el  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 577 F. 2d 738.
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No. 78-5337. Snead  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1278.

No. 78-5338. Capp s  et  ux . v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied.

No. 78-5345. Mc Mill er  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied.

No. 78-5347. Lipscom b  v . United  States . C. A. 8th Cir. 
Certiorari denied.

No. 78-5352. Brown  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 582 F. 2d 197.

No. 78-5363. Juarez  et  al . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 573 F. 2d 267.

No. 78-5364. Cars on  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 582 F. 2d 1269.

No. 78-5366. Pulido -Santoyo  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 580 F. 2d 352.

No. 78-5411. Long  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 579.

No. 77-1681. La Vallee , Correctional  Supe rinten dent  
v. Suggs . C. A. 2d Cir. Motion of respondent for leave to 
proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 570 F. 2d 1092.

No. 77-1865. Ward , Correctional  Commis si oner , et  al . 
v - Bulge r . C. A. 2d Cir. Motion of respondent for leave to 
proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 575 F. 2d 407.

No. 78-287. New  York  v . Blanks . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Motion of respondent for leave to pro-
ceed in forma pauperis granted. Certiorari denied. Reported 
below: 62 App. Div. 2d 1021, 403 N. Y. S. 2d 553.
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No. 77-1687. Dost  v . United  State s ; and
No. 78-5007. Kilfo yle  v . United  States . C. A. 10th Cir. 

Certiorari denied. Mr . Just ice  Brennan , Mr . Justice  
Stewart , and Mr . Justice  Marsh all  would grant the peti-
tions and reverse the convictions. Reported below: 575 F. 2d 
1303.

No. 77-1736. Smit h , Presi dent  of  the  Vill age  of  
Skokie , Illinois , et  al . v . Coll in  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1197.

Mr . Just ice  Blackm un , with whom Mr . Justice  Whit e  
joins, dissenting.

It is a matter of regret for me that the Court denies 
certiorari in this case, for this is litigation that rests upon 
critical, disturbing, and emotional facts, and the issues cut 
down to the very heart of the First Amendment.

The village of Skokie, Ill., a suburb of Chicago, in 1974 had 
a population of approximately 70,000 persons. A majority 
were Jewish; of the Jewish population a substantial number 
were survivors of World War II persecution. In March 1977, 
respondents Collin and the National Socialist Party of Amer-
ica, which Collin described as a “Nazi organization,” publicly 
announced plans to hold an assembly in front of the Skokie 
Village Hall. On May 2, the village enacted three ordinances. 
The first established a permit system for parades and public 
assemblies and required applicants to post public liability and 
property damage insurance. The second prohibited the dis-
semination of material that incited racial or religious hatred 
with intent so to incite. The third prohibited public dem-
onstrations by members of political parties while wearing 
military-style uniforms.

On June 22, respondent Collin applied for a permit under 
the first ordinance. His application stated that a public 
assembly would take place on July 4, would consist of persons 
demonstrating in front of the Village Hall, would last about a 
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half hour, and would not disrupt traffic. It also stated that 
the participants would wear uniforms with swastikas and 
would carry placards proclaiming free speech for white persons, 
but would not distribute handbills or literature. The permit 
was denied.

Skokie’s Village Hall stood on a street that was zoned 
commercial. There were residential areas, however, adjoining 
to the North, South, and West. The front of the Village Hall 
was visible from dwellings in those areas.

Upon the rejection of the permit application, respondents 
filed a complaint in the United States District Court for the 
Northern District of Illinois against the president of the vil-
lage of Skokie, its manager, its corporation counsel, and the 
village itself. Respondents asked that the ordinances be 
declared void and their enforcement enjoined. The District 
Court, after receiving evidence, ruled that the ordinances were 
unconstitutional on their face, and granted the requested 
declaratory and injunctive relief. It filed a comprehensive 
opinion. 447 F. Supp. 676 (1978). The United States Court 
of Appeals for the Seventh Circuit, with one judge dissenting 
in part, affirmed. 578 F. 2d 1197 (1978).

A permit then was issued to respondents for a demonstration 
on the afternoon of June 25, 1978, in front of the Village Hall. 
Respondents, however, shifted their assembly from Skokie to 
Chicago where activities took place on June 24 and July 9.

Other aspects of the controversy already have reached this 
Court. In April 1977, the Circuit Court of Cook County, Ill., 
entered an injunction against respondents prohibiting them, 
within the village, from parading in the National Socialist 
uniform, displaying the swastika, or displaying materials that 
incite or promote hatred against persons of the Jewish or any 
other faith. The Illinois Appellate Court denied an applica-
tion for stay pending appeal. The Supreme Court of Illinois, 
in turn, denied a stay and also denied leave for an expedited 
appeal. Relief was sought here. This Court, per curiain but 
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by a divided vote, reversed the denial of a stay and remanded 
the case for further proceedings. National Socialist Party v. 
Skokie, 432 U. S. 43 (1977).

On remand, the Illinois Appellate Court reviewed and 
modified the injunction the Circuit Court had entered and this 
time upheld only that portion thereof that prevented the 
display of swastikas “in the course of a demonstration, march, 
or parade.” Village of Skokie v. National Socialist Party, 51 
Ill. App. 3d 279, 295, 366 N. E. 2d 347, 359 (1977). The 
Supreme Court of Illinois denied an application for stay 
pending expedited review. Mr . Justice  Stevens , as Circuit 
Justice, denied a stay of the injunction as so modified. 434 
U. S. 1327 (1977). The Illinois Supreme Court ultimately 
reversed the remaining injunctive feature, “albeit reluctantly,” 
and with one justice dissenting. 69 Ill. 2d 605, 619, 373 N. E. 
2d 21, 26 (1978).

Thereafter, the village and its codefendants in the present 
federal litigation filed an application to stay the Seventh 
Circuit’s mandate or, in the alternative, to stay enforcement 
of the injunction entered by the District Court. This Court, 
with two Justices dissenting, denied the application. 436 U. S. 
953 (1978).

These facts and this chronology demonstrate, I believe, the 
pervading sensitivity of the litigation. On the one hand, we 
have precious First Amendment rights vigorously asserted and 
an obvious concern that, if those asserted rights are not 
recognized, the precedent of a “hard” case might offer a justi-
fication for repression in the future. On the other hand, we 
are presented with evidence of a potentially explosive and 
dangerous situation, enflamed by unforgettable recollections 
of traumatic experiences in the second world conflict. Finally, 
Judge Sprecher of the Seventh Circuit observed that “each 
court dealing with these precise problems (the Illinois Supreme 
Court, the District Court and this Court) feels the need to 
apologize for its result.” 578 F. 2d, at 1211.
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Furthermore, in Beauharnais v. Illinois, 343 U. S. 250 
(1952), this Court faced up to an Illinois statute that made 
it a crime to exhibit in any public place a publication that 
portrayed “depravity, criminality, unchastity, or lack of virtue 
of a class of citizens, of any race, color, creed or religion,” 
thereby exposing such citizens “to contempt, derision, or ob-
loquy.” The Court, by a divided vote, held that, as construed 
and applied, the statute did not violate the liberty of speech 
guaranteed as against the States by the Due Process Clause 
of the Fourteenth Amendment.

I stated in dissent when the application for stay in the 
present litigation was denied, 436 U. S., at 953, that I feel the 
Seventh Circuit’s decision is in some tension with Beauharnais. 
That case has not been overruled or formally limited in any 
way.

I therefore would grant certiorari in order to resolve any 
possible conflict that may exist between the ruling of the 
Seventh Circuit here and Beauharnais. I also feel that the 
present case affords the Court an opportunity to consider 
whether, in the context of the facts that this record appears to 
present, there is no limit whatsoever to the exercise of free 
speech. There indeed may be no such limit, but when citi-
zens assert, not casually but with deep conviction, that the 
proposed demonstration is scheduled at a place and in a 
manner that is taunting and overwhelmingly offensive to the 
citizens of that place, that assertion, uncomfortable though it 
may be for judges, deserves to be examined. It just might 
fall into the same category as one’s “right” to cry “fire” in a 
crowded theater, for “the character of every act depends upon 
the circumstances in which it is done.” Schenck v. United 
States, 249 U. S. 47, 52 (1919).

No. 78-289. Federal  Depo sit  Insur ance  Corp . v . First  
Emp ire  Bank -New  York  et  al . C. A. 9th Cir. Certiorari 
denied. Mr . Justice  Blackmu n  would grant certiorari. Re-
ported below: 572 F. 2d 1361.
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No. 77-7009. Hoy  v . Florida . Sup. Ct. Fla. Certiorari 
denied. Reported below: 353 So. 2d 826.

Mr . Just ice  Brennan  and Mr . Justi ce  Marsh all , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentence in this case.

No. 78-5213. Rodríg uez  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Mr . Justi ce  Brennan , Mr . Justice  
White , and Mr . Justice  Marshall  would grant certiorari. 
Reported below: 577 F. 2d 747.

October  20, 1978

Dismissal Under Rule 60
No. 78-5442. Proff itt  v . Florida . Sup. Ct. Fla. Certio-

rari dismissed under this Court’s Rule 60. Reported below: 
360 So. 2d 771.

October  24, 1978

Dismissal Under Rule 60
No. 78-5228. Calzada  v . Unite d  States . C. A. 7th Cir. 

Certiorari dismissed under this Court’s Rule 60. Reported 
below: 579 F. 2d 1358.

October  30, 1978

Affirmed on Appeal
No. 78-64. New  York  v . Unite d  States . Affirmed on 

appeal from C. A. 2d Cir. Mr . Justice  Rehnquist  would 
note probable jurisdiction and set case for oral argument. 
Reported below: 574 F. 2d 128.
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Appeals Dismissed
No. 78-55. Broadw ay  Books , Inc . v . Virgini a  et  al . Ap-

peal from Cir. Ct., City of Richmond, dismissed for want of 
substantial federal question. Mr . Justice  Stewart  would 
dismiss for want of a properly presented federal question. 
Mr . Justi ce  Brennan  and Mr . Justi ce  Mars hall  would 
reverse the judgment.

No. 78-259. Boston  Edison  Co . v . Department  of  Pub -
lic  Utilities  of  Massachusetts  et  al . Appeal from Sup. 
Jud. Ct. Mass, dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 375 
Mass. 1, 375 N. E. 2d 305.

No. 78-5342. Jenkins  v . Evening  Star  News paper  Co . 
et  al . Appeal from C. A. D. C. Cir. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 78-5380. Hemme rle  et  ux . v . Firs t  Federa l  Sav -
ings  & Loan  Ass ociati on  of  De Soto  County . Appeal from 
Dist. Ct. App. Fla., 2d Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below: 
358 So. 2d 1195.

No. 78-293. Avery  Federal  Savings  & Loan  Assn , et  al . 
v. Meyers  et  al ., Commi ssi oners , Sinking  Fund  of  the  
City  of  Louis vill e . Appeal from Ct. App. Ky. dismissed for 
want of final judgment. (See 28 U. S. C. § 1257.) Reported 
below: 567 S. W. 2d 320.

No. 78-372. Moskowi tz  et  al . v . Hynes , Deputy  Attor -
ney  General  of  New  York . Appeal from Ct. App. N. Y. 
dismissed for want of substantial federal question. Reported 
below: 44 N. Y. 2d 383, 377 N. E. 2d 446.
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No. 78-359. Hord  et  al . v . Ask ew , Governor  of  Flor ida , 
et  al . Appeal from Sup. Ct. Fla. dismissed for want of sub-
stantial federal question. Reported below: 359 So. 2d 455.

No. 78-376. Pabst  v . Commi ssione r  of  Taxes  of  Ver -
mont . Appeal from Sup. Ct. Vt. dismissed for want of sub-
stantial federal question. Reported below: 136 Vt. 126, 388 
A. 2d 1181.

No. 78-377. Scudder  v . Florida  Power  Corp , et  al . Ap-
peal from Dist. Ct. App. Fla., 2d Dist., dismissed for want of 
substantial federal question. Reported below: 350 So. 2d 106.

No. 78-386. City  of  Rochest er  et  al . v . Walder t . Ap-
peal from Ct. App. N. Y. dismissed for want of substantial 
federal question. Reported below: 44 N. Y. 2d 831, 378 N. E. 
2d 115.

No. 78-389. Kaye  et  al . v . Whalen , Commissi oner  of  
Health  of  New  York , et  al . Appeal from Ct. App. N. Y. 
dismissed for want of substantial federal question. Reported 
below: 44 N. Y. 2d 754, 376 N. E. 2d 1327.

Certiorari Granted—Vacated and Remanded. (See also No. 
78-80, ante, p. 9.)

No. 78-40. Western  Oil  & Gas  Ass n , et  al . v . Alaska  
et  al . C. A. D. C. Cir. Certiorari granted. Part II-C of 
decision below is vacated and case is remanded to the United 
States District Court for the District of Columbia for dismis-
sal of paragraph 37 (j) of the complaint. Reported below: 
188 U. S. App. D. C. 202, 580 F. 2d 465.

No. 78-327. Calif ornia  v . Jesse  W., a  Mino r . Sup. Ct. 
Cal. Motion of respondent for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of Swisher v. 
Brady, 438 U. S. 204 (1978). Reported below: 20 Cal. 3d 
893, 576 P. 2d 963.
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Miscellaneous Orders
No. A-285. Ruth  v . Oklahoma . Ct. Crim. App. Okla. 

Application for bail, presented to Mr . Just ice  Marsh all , and 
by him referred to the Court, denied.

No. A-305. International  Tele phone  & Tele grap h  
Corp . v . Securi ties  and  Exchange  Commiss ion . C. A. 
D. C. Cir. Application for stay, presented to The  Chief  Jus -
tice , and by him referred to the Court, denied.

No. A-354 (78-657). Kimbl e  et  al . v . Swackhame r , Sec -
retary  of  State  of  Nevada , et  al . Sup. Ct. Nev. Applica-
tion for injunction, presented to Mr . Just ice  Marsh all , and 
by him referred to the Court, denied.

No. 77-1248. Illi nois  State  Board  of  Electi ons  v . So -
cialis t  Workers  Party  et  al . C. A. 7th Cir. [Probable 
jurisdiction noted, 435 U. S. 994.] Motion of Socialist Work-
ers Party for divided argument granted.

No. 77-1258. Minnesota  v . Firs t  of  Omaha  Servic e  
Corp , et  al . ; and

No. 77-1265. Marque tte  National  Bank  of  Minneap -
olis  v. First  of  Omaha  Servic e  Corp , et  al . Sup. Ct. Minn. 
[Certiorari granted, 436 U. S. 916.] Motion of petitioners for 
divided argument granted.

No. 77-1493. Gladsto ne , Realtors  et  al . v . Villa ge  of  
Bellw ood  et  al . C. A. 7th Cir. [Certiorari granted, 436 
U. S. 956.] Motion of the Solicitor General for leave to par-
ticipate in oral argument as amicus curiae granted and 15 
additional minutes allotted for that purpose. Petitioners also 
allotted 15 additional minutes for oral argument.

No. 77-1547. Douglas  Oil  Company  of  Calif ornia  et  al . 
v. Petrol  Stop s  Northw est  et  al . C. A. 9th Cir. [Certio-
rari granted, 437 U. S. 902.] Motion of the Solicitor General 
for divided argument granted.
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No. 77-1578. Broa dca st  Musi c , Inc ., et  al . v . Columbi a  
Broadcas ting  System , Inc ., et  al .; and

No. 77-1583. Ameri can  Society  of  Compos ers , Authors  
& Publis hers  et  al . v . Columbia  Broadcasting  System , 
Inc ., et  al . C. A. 2d Cir. [Certiorari granted, ante, p. 817.] 
Motion of Columbia Broadcasting System, Inc., for additional 
time for oral argument granted and 15 additional minutes 
allotted for that purpose. Petitioners also allotted 15 addi-
tional minutes for oral argument.

No. 77-6217. Stacy  v . Florida , 436 U. S. 924. Appellee 
is invited to file a response to petition for rehearing within 30 
days.

No. 77-6431. Caban  v . Mohamm ed  et  ux . Ct. App. 
N. Y. [Probable jurisdiction noted, 436 U. S. 903.] Order 
heretofore entered on October 10, 1978 [ante, p. 891], is 
vacated and the amicus curiae brief of the Legal Aid Society 
of New York City is ordered filed.

No. 78-201. Greenh oltz , Chairm an , Board  of  Parole  
of  Nebras ka , et  al . v . Inmates  of  the  Nebraska  Penal  and  
Correction al  Comp lex  et  al . C. A. 8th Cir. [Certiorari 
granted, ante, p. 817.] Motion of respondents for appoint-
ment of counsel granted, and it is ordered that Brian K. 
Ridenour, Esquire, of Lincoln, Neb., be appointed to serve as 
counsel in this case.

No. 78-428. Gaetano  et  al . v . United  States  Court  of  
Appeal s for  the  Dis trict  of  Colum bia  Circuit  (Silbert , 
United  States  Attor ney , Real  Party  in Interest ). 
Motion for leave to file petition for writ of mandamus denied.

No. 78-5184. Sellars  v . Procunier , Men ’s Colony  
Superi ntendent , et  al . Motion for leave to file petition for 
writ of mandamus and/or prohibition denied.
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Probable Jurisdiction Noted
No. 78-6. Moore  et  al . v . Sims  et  ux . D. C. S. D. Tex. 

Probable jurisdiction noted. Reported below: 438 F. Supp. 
1179.

No. 78-329. Bellotti , Attorney  General  of  Mass achu -
setts , et  al . v. Baird  et  al . ; and

No. 78-330. Huner wade l  v . Baird  et  al . Appeals from 
D. C. Mass. Probable jurisdiction noted, cases consolidated, 
and a total of one hour allotted for oral argument. Reported 
below: 450 F. Supp. 997.

No. 78-357. Will iams  et  al . v . Brown  et  al . Appeal 
from C. A. 5th Cir. Probable jurisdiction noted and case set 
for oral argument with No. 77-1844, City of Mobile v. Bolden 
[probable jurisdiction noted, ante, p. 815]. Reported below: 
575 F. 2d 298.

Certiorari Granted
No. 78-58. Brown  v . Felsen . C. A. 10th Cir. Certio-

rari granted.

No. 78-90. Burch  et  al . v . Louis iana . Sup. Ct. La. 
Certiorari granted. Reported below: 360 So. 2d 831.

No. 78-275. Oscar  Mayer  & Co. et  al . v. Evans . C. A. 
8th Cir. Certiorari granted. Reported below: 580 F. 2d 
298.

No. 78-334. Fare , Acti ng  Chief  Probation  Offi cer  v . 
Michae l  C. Sup. Ct. Cal. Motion of respondent for leave 
to proceed in forma pauperis and certiorari granted. Re-
ported below: 21 Cal. 3d 471, 579 P. 2d 7.

No. 78-5072. Davis  v . Passm an . C. A. 5th Cir. Motion 
of petitioner for leave to proceed in forma pauperis and cer-
tiorari granted. Reported below: 571 F. 2d 793.
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Certiorari Denied. (See also Nos. 78-259, 78-5342, and 78- 
5380, supra, and No. 78-80, ante, p. 9.)

No. 77-1735. Thomas  v . North  Carolin a . Ct. App. 
N. C. Certiorari denied. Reported below: 34 N. C. App. 
594, 239 S. E. 2d 288.

No. 77-1767. Riss International  Corp . v . Baker  et  al . 
App. Ct. Ill., 1st Dist. Certiorari denied. Reported below: 
53 Ill. App. 3d 1101, 373 N. E. 2d 120.

No. 77-1818. Ramapur am  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 577 F. 2d 738.

No. 77-1832. Skinner  v . Virgi nia . Sup. Ct. Va. Cer-
tiorari denied.

No. 77-1846. Ranqu ist  v . Direc tor , Depar tment  of  Reg -
ist ration  and  Education  of  Illinoi s , et  al . App. Ct. Ill., 
1st Dist. Certiorari denied. Reported below: 55 Ill. App. 
3d 545, 370 N. E. 2d 1198.

No. 77-1867. Cranfo rd  v . Maryland . Ct. App. Md. 
Certiorari denied. Reported below: 282 Md. 255, 383 A. 2d 
687.

No. 77-6798. Evans  v . Benson , Warden , et  al . C. A. 
10th Cir. Certiorari denied.

No. 77-6879. Gent ry  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 563 S. W. 2d 10.

No. 77-6889. Oaxaca  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 569 F. 2d 518.

No. 77-6905. Mitche ll  v . Louisi ana . Sup. Ct. La. 
Certiorari denied. Reported below: 356 So. 2d 974.

No. 77-6952. Washi ngton  v . Calif orni a . Ct. App. Cal., 
4th App. Dist. Certiorari denied.
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No. 77-6989. Wilson  v . Ohio ; and
No. 78-5023. Wilson  v . Ohio . Ct. App. Ohio, Hamilton 

County. Certiorari denied. Reported below: 55 Ohio App. 
2d 64, 379 N. E. 2d 273.

No. 78-12. Conigl io  v. United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 580 F. 2d 1045.

No. 78-96. Lodg e 1858, American  Federatio n of  Gov -
ernme nt  Emplo yees , et  al . v . Frosc h , Admini strator , Na -
tional  Aeronautics  and  Space  Adminis tration , et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 188 
U. S. App. D. C. 233, 580 F. 2d 496.

No. 78-107. Whitney  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1384.

No. 78-114. Tsoumas , Director , Depa rtme nt  of  Finan -
cial  Insti tutions  of  Illinois  v . Glen  Ellyn  Savings  & 
Loan  Assn , et  al . Sup. Ct. Ill. Certiorari denied. Re-
ported below: 71 Ill. 2d 493, 377 N. E. 2d 1.

No. 78-150. Gonzales  et  al . v . Fairf ax -Brews ter  
School , Inc ., et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 569 F. 2d 1294.

No. 78-158. Besb ris  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 576 F. 2d 1350.

No. 78-172. Jin  Won  Park  et  al . v . Immigra tion  and  
Naturali zati on  Service . C. A. 9th Cir. Certiorari denied. 
Reported below: 577 F. 2d 751.

No. 78-176. Hall  v . DiMarzo  et  al . C. A. 1st Cir. Cer-
tiorari denied. Reported below: 575 F. 2d 15.

No. 78-187. David  et  vir  v . Immigr ation  and  Natur ali - 
zation  Service . C. A. 3d Cir. Certiorari denied. Reported 
below: 578 F. 2d 1373.



928 OCTOBER TERM, 1978

October 30, 1978 439U.S.

No. 78-193. Capan egro  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 576 F. 2d 973.

No. 78-203. Snapp  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 744.

No. 78-205. Gift  Wrapp ings  & Tyings  Assn , v . Unite d  
States  et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 188 U. S. App. D. C. 200, 578 F. 2d 442.

No. 78-211. Internat ional  Organization  of  Maste rs , 
Mates  & Pilots  v . Newport  Tankers  Corp , et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 575 F. 2d 477.

No. 78-215. Steele  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 576 F. 2d 111.

No. 78-218. Carbon  Fuel  Co . v . Andru s , Secretary  of  
the  Inter ior , et  al . C. A. D. C. Cir. Certiorari denied. 
Reported below: 189 U. S. App. D. C. 110, 581 F. 2d 888.

No. 78-230. Kalav  v . Unite d States . C. A. 9th Cir. 
Certiorari denied. Reported below: 577 F. 2d 752.

No. 78-232. Bufali no  v . Unite d  State s ; and
No. 78-5218. Sparber  v . Unite d  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 576 F. 2d 446.

No. 78-245. Lehigh  Lumber  Co., Inc . v . National  
Labor  Relat ions  Board . C. A. 3d Cir. Certiorari denied. 
Reported below: 577 F. 2d 727.

No. 78-272. Scruggs  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 566 S. W. 2d 405.

No. 78-274. Wilche r  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1382.

No. 78-307. Brown  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1280.



ORDERS 929

439U.S. October 30, 1978

No. 78-319. Avis Rent  A Car  System , Inc ., et  al . v . 
Cit y  of  Chicago  ; and

No. 78-320. Hertz  Commerc ial  Leasi ng  Corp . v . City  
of  Chic ago . Sup. Ct. Ill. Certiorari denied. Reported be-
low: 71 Ill. 2d 333, 375 N. E. 2d 1285.

No. 78-337. Shapiro  v . Towns hip  of  East  Wind sor  et  
al . Sup. Ct. N. J. Certiorari denied.

No. 78-346. Oxley  et  al . v . Little  Swi tze rlan d  Brew -
ing  Co. et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 573 F. 2d 1306.

No. 78-348. Burnett  v . Arkan sas . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 263 Ark. 225, 564 S. W. 2d 
211.

No. 78-355. Saudc o  Limited  et  al . v . Twent iet h  Cen -
tury -Fox  Film  Corp , et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 575 F. 2d 299.

No. 78-358. Farrell  Lines , Inc . v . Canizzo  et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 579 F. 2d 682.

No. 78-374. Still , Trustee  in  Bankrup tcy , et  al . v . 
Chattanoog a  Memor ial  Park . C. A. 6th Cir. Certiorari 
denied. Reported below: 574 F. 2d 349.

No. 78-375. Haddad  v . Crosby  Corp , et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 188 U. S. App. 
D. C. 200, 578 F. 2d 442.

No. 78-380. Tuzman  v . Georgia . Ct. App. Ga. Certio-
rari denied. Reported below: 145 Ga. App. 761, 244 S. E. 2d 
882,

No. 78-383. Fennell  v . Butler  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1384.
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No. 78-392. Tracy  et  al . v . Rutcosky  et  ux . Sup. Ct. 
Wash. Certiorari denied. Reported below: 89 Wash. 2d 606, 
574 P. 2d 382.

No. 78-400. Hahn -DiGuise ppe  v . New  York . Ct. App. 
N. Y. Certiorari denied. Reported below: 45 N. Y. 2d 45, 
379 N. E. 2d 191.

No. 78-404. First  Penns ylvani a  Bank  N. A. v. Monse n  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
579 F. 2d 793.

No. 78-405. Nogales  Service  Center  v . Atlantic  Rich -
fiel d Co. Ct. App. Ariz. Certiorari denied. Reported 
below: 119 Ariz. 552, 582 P. 2d 642.

No. 78-415. Magnuson  v . Burlington  Northern , Inc ., 
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 
576 F. 2d 1367.

No. 78-426. Garzia  et  ux . v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 44 N. Y. 2d 867, 378 
N. E. 2d 1045.

No. 78-427. Gaetano  et  al . v . Silbert , United  State s  
Attorney . C. A. D. C. Cir. Certiorari denied.

No. 78-452. Woodw ard  State  Hosp ital -School  et  al . v . 
Auxier . Sup. Ct. Iowa. Certiorari denied. Reported be-
low: 266 N. W. 2d 139.

No. 78—473. Standa rd  v . Cowan , Penitent iary  Super -
intend ent . C. A. 6th Cir. Certiorari denied. Reported 
below: 582 F. 2d 1280.

No. 78-508. Izsak  v. United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-543. Frazier  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 580 F. 2d 229.
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No. 78-550. Frezzell  v . Unite d  States . Ct. App. D. C. 
Reported below: 380 A. 2d 1382.

No. 78-5004. Mangan  v . Unite d  States ; and
No. 78-5025. Manga n  v . United  States . C. A. 2d Cir.

Certiorari denied. Reported below: 575 F. 2d 32.

No. 78-5035. Johnson  v . Ohio . Ct. App. Ohio, Greene 
County. Certiorari denied.

No. 78-5058. Walker  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 575 F. 2d 209.

No. 78-5062. Pippen  v . Unite d  States ;
No. 78-5079. Ricks  v . United  State s ; and
No. 78-5080. Nichols  v . Unit ed  States . C. A. 6th Cir.

Certiorari denied. Reported below: 578 F. 2d 1382.

No. 78-5070. Ramire z -Venegas  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-5078. Johns ton  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 578 F. 2d 1352.

No. 78-5099. Dye  v . Unite d  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 737.

No. 78-5100. Smith  v . Unite d  States . C. A. 5th Cir.
Certiorari denied. Reported below: 574 F. 2d 308.

No. 77-5104. Two Bulls  v . Unite d  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 577 F. 2d 63.

No. 78-5110. Crisaf i v . United  States . Ct. App. D. C.
Certiorari denied. Reported below: 383 A. 2d 1.

No. 78-5111. Poole  v . United  States . C. A. 6th Cir. 
Certiorari denied.

No. 78-5114. Clark  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 577 F. 2d 752.
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No. 78-5115. Garrison  v . Tennes se e . C. A. 6th Cir. 
Certiorari denied.

No. 78-5123. West  v . Unite d State s . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1372.

No. 78-5126. Chrisc o  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1383.

No. 78-5150. Thomas  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1382.

No. 78-5162. Hooker  v . Klein , U. S. Marsh al . C. A. 
9th Cir. Certiorari denied. Reported below: 573 F. 2d 1360.

No. 78-5182. Munford  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied.

No. 78-5188. Brown  v . Unit ed  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1280.

No. 78-5210. Hargett  v . United  States . Ct. App. D. C. 
Certiorari denied. Reported below: 380 A. 2d 1005.

No. 78-5226. Jacobs on  v . Unite d Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 578 F. 2d 863.

No. 78-5230. Mc Coy  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1281.

No. 78-5233. Abouzah r  v . Unite d States . C. A. 9th 
Cir. Certiorari denied.

No. 78-5235. Langston  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 576 F. 2d 1138.

No. 78-5248. Parrilla  v . Governme nt  of  the  Virgi n  
Isl ands . C. A. 3d Cir. Certiorari denied. Reported below: 
577 F. 2d 726.

No. 78-5253. Graser  v . Goldb erg  et  al . Dist. Ct. App. 
Fla., 1st Dist. Certiorari denied.
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No. 78-5264. Colyer  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 571 F. 2d 941 and 576 
F. 2d 1249.

No. 78-5272. Taylor  v . Louisi ana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 358 So. 2d 1284.

No. 78-5285. Soltero  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Reported below: 81 Cal. App. 
3d 423, 146 Cal. Rptr. 457.

No. 78-5297. Wolfrath  v . La Vallee , Correcti onal  Su -
peri nten dent . C. A. 2d Cir. Certiorari denied. Reported 
below: 576 F. 2d 965.

No. 78-5298. Maynor  v . Sutto ns . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 735.

No. 78-5303. Campel lone  v . Adult  Probation  Depar t -
ment  of  Pima  County , Arizona . C. A. 9th Cir. Certiorari 
denied. Reported below: 573 F. 2d 1315.

No. 78-5314. Dunagan  v . Georgia . Ct. App. Ga. Cer-
tiorari denied. Reported below: 145 Ga. App. 68, 243 S. E. 
2d 254.

No. 78-5316. Ray  v . Proxmire  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 189 U. S. App. D. C. 
220, 581 F. 2d 998.

No. 78-5318. Mitchell  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 579 F. 2d 531.

No. 78-5322. Lingham  v . Commi ss ioner  of  Internal  
Reve nue . C. A. 2d Cir. Certiorari denied.

No. 78-5332. Valdivia  v . Calif orni a . App. Dept., Super. 
Ct. Cal., County of Los Angeles. Certiorari denied.

No. 78-5339. Brees t  v . Helgem oe , Warden . C. A. 1st 
Cir. Certiorari denied. Reported below: 579 F. 2d 95.
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No. 78-5340. Rose nberg  v . Joint  Bar  Associat ion  Grie v -
ance  Commi tte e  for  the  Second  and  Eleventh  Judicial  
Dis tricts . App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Cer-
tiorari denied. Reported below: 62 App. Div. 2d 1065, 406 
N. Y. S. 2d 492.

No. 78-5344. Dale  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Reported below: 78 Cal. App. 
3d 722, 144 Cal. Rptr. 338.

No. 78-5346. Roman  v . Pennsylvania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 478 Pa. 619, 387 A. 2d 
661.

No. 78-5348. Stark ey  v . Vermil lion  et  al . C. A. 8th 
Cir. Certiorari denied.

No. 78-5349. Foster  v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 78-5354. Edwards  v . Superior  Court  of  Polk  
County , Iowa . Sup. Ct. Iowa. Certiorari denied.

No. 78-5361. Johnson  v . Howard , Correct ion al  Supe r -
inten dent . C. A. 3d Cir. Certiorari denied.

No. 78-5362. Campbell  v . Calif orni a . Ct. App. CaL, 
4th App. Dist. Certiorari denied.

No. 78-5367. Beasley  v . John  Buist  Chester  Hospi tal  
School  of  Vocational  Nursi ng . C. A. 5th Cir. Certiorari 
denied. Reported below: 575 F. 2d 879.

No. 78-5376. Barber  v . Kimbrell ’s , Inc ., et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 577 F. 2d 216.

No. 78-5378. Poston  et  al . v . High  Point  Bank  & 
Trust  Co . C. A. 4th Cir. Certiorari denied. Reported 
below: 580 F. 2d 1048.
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No. 78-5379. Lippi tt  v . Board  of  Educati on , South  
Euclid -Lyndhurst  City  School  Distr ict . Ct. App. Ohio, 
Cuyahoga County. Certiorari denied.

No. 78-5385. Lam  Lek  Chong  v . New  York . Ct. App. 
N. Y. Certiorari denied. Reported below: 45 N. Y. 2d 64, 
379 N. E. 2d 200.

No. 78-5390. Watson  v . Jago , Corre ction al  Superi n -
tendent . C. A. 6th Cir. Certiorari denied. Reported 
below: 578 F. 2d 1382.

No. 78-5397. Emery  v . Unite d  States  Depa rtme nt  of  
Justi ce . C. A. D. C. Cir. Certiorari denied.

No. 78-5399. Lord  v . United  State s . C. A. 2d Cir. Cer-
tiorari denied.

No. 78-5404. Balitian  v . Kuta  et  al . C. A. D. C. Cir. 
Certiorari denied.

No. 78-5406. Rich , aka  Lunceford  v . United  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 580 F. 
2d 929.

No. 78-5423. Bustillo  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 368.

No. 78-5438. Blankens hip  v . Overberg , Correction al  
Superin tende nt . C. A. 6th Cir. Certiorari denied.

No. 78-5444. Jordan  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-5448. Restrepo -Granda  v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Reported below: 575 F. 2d 524.

No. 78-5450. Chimprap iboon  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-5455. Moore  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 577 F. 2d 738.
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No. 78-5456. Mireles  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 583 F. 2d 1115.

No. 78-5466. Wright  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1379.

No. 78-5469. Stewar t  et  al . v . Unite d  State s . C. A. 
5th Cir. Certiorari denied. Reported below: 579 F. 2d 356.

No. 78-5472. Barbarin  v . All  U. S. Judges  of  the  East -
ern  Distr ict  of  Louis iana . C. A. 5th Cir. Certiorari 
denied. Reported below: 577 F. 2d 144.

No. 78-5478. Winters  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1152.

No. 78-5487. Sierr a -Hernandez  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 581 F. 2d 760.

No. 78-5496. Willi ams  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 579 F. 2d 369.

No. 78-5511. Campbell  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1287.

No. 77-1545. Mc Kethan  v . Unite d  State s ; and
No. 77-1557. Garner  v . Unite d  Stat es . C. A. 4th Cir. 

Certiorari denied. Reported below: 574 F. 2d 1141.
Mr . Justice  Stew art , with whom Mr . Justi ce  Marshall  

joins, dissenting.
These petitioners contend that the admission into evidence 

at their trial of the grand jury testimony of an unavailable 
witness violated both the Federal Rules of Evidence and the 
Sixth Amendment. The Courts of Appeals have differed as 
to the admissibility of such evidence in similar cases. I would 
grant certiorari to resolve these questions.1

1 Garner also contends that the prosecution proved that he participated 
in no more than one conspiracy. Thus, he argues that he should not 
have received consecutive sentences after conviction on the two con-
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The petitioners were convicted of conspiracy and substan-
tive offenses stemming from their alleged importation of 
heroin. An alleged accomplice named Robinson was allowed 
to plead guilty to two lesser offenses in return for his testi-
mony against the petitioners before a grand jury. The 
prosecution intended to rely heavily on Robinson’s testimony 
at the petitioners’ trial. Before the trial, however, Robinson 
stated that he would not testify. Although the court granted 
Robinson use immunity, he persisted in his refusal to testify. 
Over the petitioners’ objections, the trial judge then admitted 
the transcript of Robinson’s grand jury testimony under Fed. 
Rule Evid. 804 (b) (5).* 2 After this transcript was read to the 
trial jury, Robinson did take the witness stand. He stated 
that he knew the petitioners and that his grand jury testimony 
had been false. The Court of Appeals characterized his com-
ments as

“giv[ing] one the general impression not that the grand 
jury testimony was false but that, whatever pressures 
were brought upon him, [he] was unwilling to testify, 

spiracy counts. I believe the Court of Appeals properly decided this 
issue, and would limit the grant of certiorari to the evidentiary question.

2Rule 804 (b)(5) provides:
“(b) Hearsay exceptions. The following are not excluded by the hearsay 
rule if the declarant is unavailable as a witness: . . .

“(5) Other exceptions. A statement not specifically covered by any of the 
foregoing exceptions but having equivalent circumstantial guarantees of 
trustworthiness, if the court determines that (A) the statement is offered 
as evidence of a material fact; (B) the statement is more probative on the 
point for which it is offered than other evidence which the proponent can 
procure through reasonable efforts; and (C) the general purposes of these 
rules and the interests of justice will best be served by admission of the 
statement into evidence. However, a statement may not be admitted 
under this exception unless the proponent of it makes known to the ad-
verse party sufficiently in advance of the trial or hearing to provide the 
adverse party with a fair opportunity to prepare to meet it, his intention 
to offer the statement and the particulars of it, including the name and 
address of the declarant.”
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and particularly unwilling to say anything which would 
incriminate either of these defendants.” 574 F. 2d 1141, 
1143 (1978).

The grand jury testimony was the main support for the jury’s 
guilty verdict against one of the petitioners, and an important 
part of the prosecution’s case against the other.

A divided panel of the Court of Appeals for the Fourth 
Circuit affirmed the petitioners’ convictions, concluding that 
neither the Federal Rules of Evidence nor the Confrontation 
Clause barred the admission of Robinson’s grand jury testi-
mony because it possessed “strong indicators of reliability.” 
Id., at 1144. The Court of Appeals found that Robinson’s 
story was corroborated by testimony at the trial from another 
member of the alleged conspiracy and by documentary evi-
dence of the petitioners’ overseas travels.

Although they are not coextensive, the Confrontation Clause 
and the hearsay rule “stem from the same roots.” Dutton v. 
Evans, 400 U. S. 74, 86 (1970). Considered under either the 
Sixth Amendment or the Federal Rules of Evidence, I have 
grave doubts about the admissibility of Robinson’s grand 
jury testimony.

That the evidence was first given before a grand jury adds 
little to its reliability. In grand jury proceedings, the ordi-
nary rules of evidence do not apply. Leading questions and 
multiple hearsay are permitted and common. Grand jury 
investigations are not adversary proceedings. No one is 
present to cross-examine the witnesses, to give the defendant’s 
version of the story, or to expose weaknesses in the witnesses 
testimony.

The only factor that generally makes grand jury testimony 
more trustworthy than other out-of-court statements is the 
fact that it is given under oath. The witnesses speak under 
the threat of prosecution for material false statements. But 
that usual indication of trustworthiness was missing here. 
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Robinson recanted his grand jury testimony at the trial. By 
disclaiming under oath his earlier sworn statements, he put 
himself in a position where one of his two sworn statements 
had to be false. Without further proof, Robinson would 
appear to have violated federal law, and, after the petitioners’ 
trial, the Government did, indeed, indict Robinson for viola-
tion of 18 U. S. C. § 1623. The charges were dismissed only 
after he pleaded guilty to a contempt citation.

The Courts of Appeals are struggling with the problem of 
the admissibility of hearsay evidence not falling within one 
of the traditional exceptions to inadmissibility. The Fourth 
Circuit has taken a relatively liberal view of the admissibility 
of grand jury testimony, both in this case and in United 
States v. West, 574 F. 2d 1131 (1978). In a similar situation 
the Fifth Circuit concluded that grand jury testimony was 
inadmissible. United States v. Gonzalez, 559 F. 2d 1271 
(1977). Before the adoption of the Federal Rules of Evi-
dence, the Second Circuit held that the use of grand jury 
testimony in a situation like this violated both the hearsay 
rule and the Sixth Amendment. United States v. Fiore, 443 
F. 2d 112 (1971). The Eighth Circuit, in a case in which the 
grand jury witness had not recanted his testimony, allowed 
the grand jury testimony to be admitted. United States N. 
Carlson, 547 F. 2d 1346 (1976).

While those cases may be factually distinguishable, the con-
flict in interpretation among the Circuits remains.3 In some 
Circuits Rule 804 (b)(5) is being used to admit grand jury 
testimony when the witness is unavailable at trial; in others, 
it is not. Here, the witness recanted his grand jury testimony 
under oath at the trial, yet it was the crucial evidence in these 
petitioners’ convictions.

I would grant certiorari to determine the limits placed upon 

3 It seems to me open to serious doubt whether Rule 804 (b) (5) was 
intended to provide case-by-case hearsay exceptions, rather than only to 
permit expansion of the hearsay exceptions by categories.
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the admissibility of this kind of evidence by either the Federal 
Rules of Evidence or the Constitution.

No. 78-78. Singlet on  et  ux . v . Commi ssione r  of  In -
ternal  Reve nue . C. A. 5th Cir. Certiorari denied. Re-
ported below: 569 F. 2d 863.

Mr . Justice  Blackmu n , with whom Mr . Justi ce  Marsh all  
and Mr . Just ice  Powe ll  join, dissenting.

The issue in this federal income tax case is whether a cash 
distribution that petitioner husband (hereafter petitioner) 
received in 1965 with respect to his shares in Capital South-
west Corporation (CSW) was taxable to him as a dividend, as 
the United States Court of Appeals for the Fifth Circuit held, 
or whether that distribution was a return of capital and there-
fore not taxable, as the Tax Court held. I regard the issue as 
of sufficient importance in the administration of the income 
tax laws to justify review here, and I dissent from the Court’s 
failure to grant certiorari.

CSW was the parent of a group of affiliated corporations. 
Consolidated returns were filed for CSW and the group for the 
fiscal years ended March 31, 1964 and 1965. This was advan-
tageous taxwise, for it enabled income of Capital Wire & 
Cable Corporation (CW), one of the subsidiaries, to be offset 
against losses sustained by CSW. CW’s board formally recog-
nized a saving in tax of about $863,000 through the filing of 
consolidated returns for the two fiscal years. That board then 
distributed $1 million in March 1965, not solely to CSW, 
its principal shareholder, but ratably to all its shareholders. 
As primary shareholder, CSW received $803,750 of that 
distribution.

The Internal Revenue Service subsequently determined that 
the consolidated returns for fiscal 1964 and 1965 did not 
accurately reflect the earnings of the group. Asserted defi-
ciencies were settled in 1972 for approximately $900,000. Of 
this amount, about $755,000 was allocated to CW.
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Petitioner takes the position that CW’s allocable share of 
the 1965 tax must be accrued to that fiscal year; that CW’s 
1965 payment to CSW was thus not a dividend entering into 
the determination of CSW’s earnings and profits at all, but 
was a constructive payment of CW’s share of the tax bill; that 
this left CSW with no earnings and profits for 1965; and that, 
as a consequence, CSW’s 1965 distribution to petitioner could 
only be a nontaxable return of capital and could not be a 
taxable dividend. The Tax Court, in a reviewed decision, with 
six judges dissenting, accepted this view. 64 T. C. 320 (1975). 
The Fifth Circuit reversed. 569 F. 2d 863 (1978).

As is not infrequently the situation in tax cases, the parties 
initially wage a battle of maxims. Petitioner speaks of “sub-
stance and realities” and cites, among other cases, Helvering v. 
Lazarus & Co., 308 U. S. 252, 255 (1939), and Frank Lyon Co. 
v. United States, 435 U. S. 561, 573 (1978). The Commis-
sioner asserts that a taxpayer must accept the tax consequences 
of his structural choice and cites Commissioner v. National 
Alfalfa Dehydrating & Milling Co., 417 U. S. 134, 149 (1974). 
In addition, however, it is clear that CW’s distribution was 
definitely intended to compensate CSW for the tax saving 
effected by the beneficial use of CSW’s loss in the consolidated 
return. On the other hand, that compensatory action was 
accomplished by a pro rata distribution not only to CSW but 
to minority shareholders as well.

For me, the answer to this tax question is by no means 
immediately apparent. Each side advances a forceful argu-
ment. The deep division among the judges of the Tax Court 
is indicative and significant. I cannot regard the issue as one 
that is too fact-specific or incapable of precedential effect. 
On the contrary, it features important aspects of tax account-
ing and tax law. CSW and CW, after all, were accrual-basis 
taxpayers. Normally, when a deficiency in tax of an accrual-
basis taxpayer is ultimately determined, it is to be accrued as 
of the tax year of the deficiency and it affects earnings and 
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profits accordingly. A consideration opposing this accepted 
proposition is the fact that the portion of CW’s 1965 distribu-
tion paid to minority shareholders obviously qualified and 
apparently was reported as taxable dividends; it would be at 
least somewhat anomalous to have the portion paid to CSW 
constitute, in contrast, a return of capital.

I hope that the Court’s decision to pass this case by is not 
due to a natural reluctance to take on another complicated 
tax case that is devoid of glamour and emotion and that would 
be remindful of the recent struggles, upon argument and 
reargument, in United States v. Foster Lumber Co., 429 U. S. 
32 (1976), and Laing v. United States, 423 U. S. 161 (1976).*

Opinion of Mr . Justi ce  Stevens  respecting the denial of 
the petition for writ of certiorari.

What is the significance of this Court’s denial of certiorari? 
That question is asked again and again; it is a question that is 
likely to arise whenever a dissenting opinion argues that 
certiorari should have been granted. Almost 30 years ago 
Mr. Justice Frankfurter provided us with an answer to that 
question that should be read again and again.

“This Court now declines to review the decision of the 
Maryland Court of Appeals. The sole significance of such 
denial of a petition for writ of certiorari need not be 
elucidated to those versed in the Court’s procedures. It 
simply means that fewer than four members of the Court 
deemed it desirable to review a decision of the lower court 
as a matter ‘of sound judicial discretion.’ Rule 38, para-
graph 5. A variety of considerations underlie denials of 
the writ, and as to the same petition different reasons 
may lead different Justices to the same result. This is 
especially true of petitions for review on writ of certiorari 

*The point Mr . Just ice  Ste vens - would make by his separate opinion 
was answered effectively 25 years ago by Mr. Justice Jackson, concurring 
in the result, in Brown n . Allen, 344 U. S. 443, 542-544 (1953).
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to a State court. Narrowly technical reasons may lead to 
denials. Review may be sought too late; the judgment 
of the lower court may not be final; it may not be the 
judgment of a State court of last resort; the decision may 
be supportable as a matter of State law, not subject to 
review by this Court, even though the State court also 
passed on issues of federal law. A decision may satisfy 
all these technical requirements and yet may commend 
itself for review to fewer than four members of the Court. 
Pertinent considerations of judicial policy here come into 
play. A case may raise an important question but the 
record may be cloudy. It may be desirable to have 
different aspects of an issue further illumined by the 
lower courts. Wise adjudication has its own time for 
ripening.

“Since there are these conflicting and, to the unin-
formed, even confusing reasons for denying petitions for 
certiorari, it has been suggested from time to time that 
the Court indicate its reasons for denial. Practical con-
siderations preclude. In order that the Court may be 
enabled to discharge its indispensable duties, Congress has 
placed the control of the Court’s business, in effect, within 
the Court’s discretion. During the last three terms the 
Court disposed of 260, 217, 224 cases, respectively, on 
their merits. For the same three terms the Court denied, 
respectively, 1,260, 1,105, 1,189 petitions calling for discre-
tionary review. If the Court is to do its work it would 
not be feasible to give reasons, however brief, for refusing 
to take these cases. The time that would be required is 
prohibitive, apart from the fact as already indicated that 
different reasons not infrequently move different members 
of the Court in concluding that a particular case at a 
particular time makes review undesirable. It becomes 
relevant here to note that failure to record a dissent from 
a denial of a petition for writ of certiorari in nowise 
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implies that only the member of the Court who notes his 
dissent thought the petition should be granted.

“Inasmuch, therefore, as all that a denial of a petition 
for a writ of certiorari means is that fewer than four 
members of the Court thought it should be granted, this 
Court has rigorously insisted that such a denial carries 
with it no implication whatever regarding the Court’s 
views on the merits of a case which it has declined to 
review. The Court has said this again and again; again 
and again the admonition has to be repeated.” Opinion 
respecting the denial of the petition for writ of certiorari 
in Maryland v. Baltimore Radio Show, 338 U. S. 912, 
917-919.

When those words were written, Mr. Justice Frankfurter 
and his colleagues were too busy to spend their scarce time 
writing dissents from denials of certiorari. Such opinions were 
almost nonexistent.1 It was then obvious that if there was no 
need to explain the Court’s action in denying the writ, there 
was even less reason for individual expressions of opinion 
about why certiorari should have been granted in particular 
cases.

Times have changed. Although the workload of the Court 
has dramatically increased since Mr. Justice Frankfurter’s 
day,2 most present Members of the Court frequently file 
written dissents from certiorari denials. It is appropriate to 
ask whether the new practice serves any important goals or 
contributes to the strength of the institution.

One characteristic of all opinions dissenting from the denial 
of certiorari is manifest. They are totally unnecessary. They

1 There were none in 1945 or 1946, and I have been able to find only one 
in the 1947 Term. See dissent in Chase National Bank v. Cheston, and 
companion cases, 332 U. S. 793, 800.

2 By way of comparison to the figures cited by Mr. Justice Frankfurter, 
the Court during the three most recent Terms reviewed and decided 362, 
483, and 323 cases respectively. And during each of these Terms, the Court 
denied certiorari in well over 3,000 cases.
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are examples of the purest form of dicta, since they have even 
less legal significance than the orders of the entire Court 
which, as Mr. Justice Frankfurter reiterated again and again, 
have no precedential significance at all.

Another attribute of these opinions is that they are poten-
tially misleading. Since the Court provides no explanation of 
the reasons for denying certiorari, the dissenter’s arguments in 
favor of a grant are not answered and therefore typically 
appear to be more persuasive than most other opinions. 
Moreover, since they often omit any reference to valid reasons 
for denying certiorari, they tend to imply that the Court has 
been unfaithful to its responsibilities or has implicitly reached 
a decision on the merits when, in fact, there is no basis for 
such an inference.

In this case, for example, the dissenting opinion suggests 
that the Court may have refused to grant certiorari because 
the case is “devoid of glamour and emotion.” I am puzzled 
by this suggestion because I have never witnessed any indica-
tion that any of my colleagues has ever considered “glamour 
and emotion” as a relevant consideration in the exercise of his 
discretion or in his analysis of the law. With respect to the 
Court’s action in this case, the absence of any conflict among 
the Circuits is plainly a sufficient reason for denying certiorari. 
Moreover, in allocating the Court’s scarce resources, I consider 
it entirely appropriate to disfavor complicated cases which 
turn largely on unique facts. A series of decisions by the 
courts of appeals may well provide more meaningful guidance 
to the bar than an isolated or premature opinion of this Court. 
As Mr. Justice Frankfurter reminded us, “wise adjudication 
has its own time for ripening.”

Admittedly these dissenting opinions may have some bene-
ficial effects. Occasionally a written statement of reasons for 
granting certiorari is more persuasive than the Justice’s oral 
contribution to the Conference. For that reason the written 
document sometimes persuades other Justices to change their 
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votes and a petition is granted that would otherwise have been 
denied. That effect, however, merely justifies the writing and 
circulating of these memoranda within the Court; it does not 
explain why a dissent which has not accomplished its primary 
mission should be published.

It can be argued that publishing these dissents enhances the 
public’s understanding of the work of the Court. But because 
they are so seldom answered, these opinions may also give rise 
to misunderstanding or incorrect impressions about how the 
Court actually works. Moreover, the selected bits of informa-
tion which they reveal tend to compromise the otherwise 
secret deliberations in our Conferences. There are those who 
believe that these Conferences should be conducted entirely in 
public or, at the very least, that the votes on all Conference 
matters should be publicly recorded. The traditional view, 
which I happen to share, is that confidentiality makes a 
valuable contribution to the full and frank exchange of views 
during the decisional process; such confidentiality is especially 
valuable in the exercise of the kind of discretion that must be 
employed in processing the thousands of certiorari petitions 
that are reviewed each year. In my judgment, the importance 
of preserving the tradition of confidentiality outweighs the 
minimal educational value of these opinions.

In all events, these are the reasons why I have thus far 
resisted the temptation to publish opinions dissenting from 
denials of certiorari.

No. 78-335. Chesap eake  & Ohio  Railway  Co . v . La Fon - 
tain e . C. A. 6th Cir. Motion of National Railway Labor 
Conference for leave to file a brief as amicus curiae granted. 
Certiorari denied. Reported below: 575 F. 2d 1337.

No. 78-347. Oreck  Corp . v . Whirlpo ol  Corp , et  al . 
C. A. 2d Cir. Certiorari denied. Mr . Just ice  Brennan , Mr . 
Just ice  White , and Mr . Justice  Blackmu n  would grant 
certiorari. Reported below: 579 F. 2d 126.
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No. 78-384. Parry , Commi ssi oner , Departme nt  of  So -
cial  Services  of  Orange  County , et  al . v . George  et  al . 
C. A. 2d Cir. Motion of respondents for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported below: 
578 F. 2d 1367.

No. 78-5106. Cornell  v . Iowa . Sup. Ct. Iowa. Certio-
rari denied. Mr . Justice  Stewart  and Mr . Justi ce  White  
would grant certiorari. Reported below: 266 N. W. 2d 15.

No. 78-5192. Fritz  v . Unite d  Stat es . C. A. 10th Cir. 
Certiorari denied. Mr . Justi ce  Marsh all  would grant cer-
tiorari. Reported below: 580 F. 2d 370.

No. 78-5321. Adams  v . Florida . Sup. Ct. Fla.; and
No. 78-5335. Davis  v . Georg ia . Sup. Ct. Ga. Certiorari 

denied. Reported below: No. 78-5321, 355 So. 2d 1205; No. 
78-5335, 241 Ga. 376, 247 S. E. 2d 45.

Mr . Justice  Brennan  and Mr . Justice  Marsh all , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

No. 78-5327. Hostet ler  v . Georgia . Ct. App. Ga. Cer-
tiorari denied. Mr . Justi ce  Brennan , Mr . Just ice  Stewart , 
and Mr . Justi ce  Marsh all  would grant certiorari and re-
verse the conviction. Reported below: 145 Ga. App. 55, 243 
S. E. 2d 256.

No. 78-5402. Hays  v . Georgia . Ct. App. Ga. Certiorari 
denied. Mr . Justice  Brennan , Mr . Justice  Stewart , and 
Mr . Justic e  Marshall  would grant certiorari and reverse the 
conviction. Reported below: 145 Ga. App. 65, 243 S. E. 2d 
263.
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Novemb er  1, 1978

Dismissal Under Rule 60
No. 78-5540. Buchanan  v . Bordenki rcher , Peniten -

tiary  Superi ntendent . C. A. 6th Cir. Certiorari dismissed 
under this Court’s Rule 60.

November  3, 1978

Miscellaneous Orders
No. A-417. Rogers  et  al . v . Lodge  et  al . Application 

for stay of order of United States District Court for the South-
ern District of Georgia, presented to Mr . Justice  Powell , 
and by him referred to the Court, granted pending final dis-
position of the appeal to the United States Court of Appeals 
for the Fifth Circuit.

No. A-382 (78-710). Klein  v . Unite d  States . C. A. 2d 
Cir. Application for stay, presented to Mr . Justi ce  Mar -
shall , and by him referred to the Court, denied.

November  6, 1978
Appeals Dismissed

No. 78-123. Acker  v . Board  of  Trust ees  of  Pass  Chris -
tian  Municipal  Separate  School  Distr ict . Appeal from 
Sup. Ct. Miss, dismissed for want of substantial federal ques-
tion. Reported below: 357 So. 2d 292.

No. 78-446. Dunham  et  ux . v . Clackamas  County . 
Appeal from Sup. Ct. Ore. dismissed for want of substantial 
federal question. Reported below: 282 Ore. 419, 579 P. 2d 
223.

No. 78-465. Napolit ano  et  ux . v . Wyomin g  State  High -
wa y  Depar tment  et  al . Appeal from Sup. Ct. Wyo. dis-
missed for want of substantial federal question. Reported 
below: 578 P. 2d 1342.
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No. 78-297. Mancheste r  News  Co ., Inc . v . New  Hamp -
shir e . Appeal from Sup. Ct. N. H. dismissed for want of 
final judgment. See 28 U. S. C. § 1257. Reported below: 
118 N. H. 255, 387 A. 2d 324.

No. 78-381. Holdi ng  v . BVA Credit  Corp . Appeal from 
Sup. Ct. Va. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.

No. 78-397. Garfin kle  et  vir  v . Superior  Court  of  
Contra  Costa  County  (Wells  Fargo  Bank  et  al ., Real  
Parties  in  Interest ). Appeal from Sup. Ct. Cal. dismissed 
for want of substantial federal question. Mr . Justi ce  White  
and Mr . Justice  Marsh all  would note probable jurisdiction 
and set case for oral argument. Reported below: 21 Cal. 3d 
268, 578 P. 2d 925.
Certiorari Granted—Reversed in Part and Remanded. (See

No. 77-6885, ante, p. 14.)
Certiorari Granted—Vacated and Remanded

No. 77-6817. Mc Elwe e v . Texas . Ct. Crim. App. Tex. 
Motion of petitioner for leave to proceed in jorma pauperis 
and certiorari granted. Judgment vacated and case remanded 
for further consideration in light of Crist v. Bretz, 437 U. S. 
28 (1978). Reported below: 563 S. W. 2d 274.
Miscellaneous Orders

No. A-376. Pfi ster  v . Anderson  Clinic , Inc ., et  al . 
Application for stay of orders of the United States Court of 
Appeals for the Fourth Circuit, addressed to Mr . Justice  
Marshal l  and referred to the Court, denied.

No. D-73. In  re  Disbarment  of  Mc Govern . Disbar-
ment entered. [For earlier order herein, see 429 U. S. 936.]

No. D-102. In  re  Disb arment  of  Papp as . Disbarment 
entered. [For earlier order herein, see 430 U. S. 981.]

No. D-117. In  re  Disb arment  of  Eisenb erg . Disbar-
ment entered. [For earlier order herein, see 434 U. S. 885.]
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No. D-131. In  re  Disbarment  of  Gibs on . Disbarment 
entered. [For earlier order herein, see 435 U. S. 901.]

No. D-133. In  re  Disbarment  of  Chu . Disbarment en-
tered. [For earlier order herein, see 435 U. S. 949.]

No. D-143. In  re  Disbarment  of  Beasle y . It is ordered 
that Alton S. Beasley, of Okeechobee, Fla., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. 77-1410. Butner  v . United  States  et  al . C. A. 4th 
Cir. [Certiorari granted, 436 U. S. 955.] Motion of the 
Solicitor General for divided argument granted.

No. 77-1497. Arkans as  v . Sanders . Sup. Ct. Ark. [Cer-
tiorari granted, ante, p. 891.] Motion of Bill Clinton, Es-
quire, to permit Joseph H. Purvis, Esquire, to present oral 
argument pro hoc vice granted.

No. 77-1553. County  of  Los  Angeles  et  al . v . Davi s  
et  al . C. A. 9th Cir. [Certiorari granted, 437 U. S. 903.] 
Motion of California Organization of Police & Sheriffs, Inc., 
for leave to file a brief as amicus curiae granted.

No. 77-1578. Broadcast  Musi c , Inc ., et  al . v . Columbia  
Broadcasting  Syste m , Inc ., et  al .; and

No. 77-1583. Ameri can  Society  of  Comp oser s , Author s  
& Publis hers  et  al . v . Columbia  Broadcasti ng  System , 
Inc ., et  al . [Certiorari granted, ante, p. 817.] Motion of 
petitioners to dispense with printing appendix granted.

No. 78-136. Wholes ale  Materials  Co., Inc . v . Magna  
Corp ., dba  Mis si ss ippi Steel , ante, p. 864. Motion of re-
spondent for damages for delay denied.
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No. A-355 (78-649). City  of  Boston  et  al . v . Ande rson  
et  al . Sup. Jud. Ct. Mass. Motion to vacate stay order 
heretofore entered by Mr . Just ice  Brennan  on October 20, 
1978, denied.

Mr . Just ice  Stevens , with whom Mr . Just ice  Stew art  
and Mr . Justice  Rehnqui st  join, dissenting.

Because the Court in practical effect has summarily reversed 
the unanimous holding of the Supreme Judicial Court of 
Massachusetts on a question of Massachusetts law, it is appro-
priate to note my dissent. The highest court of the State 
held that a Massachusetts “municipality has no authority to 
appropriate funds for the purpose of taking action to influence 
the result of a referendum proposed to be submitted to the 
people at a State election.” 1

Unless state action has violated some federal law, a federal 
court has no power to compel a State to spend its money or to 
grant a political subdivision of the State authority which the 
State has withheld.2 Federal questions may, of course, arise 

1 — Mass. —, —, 380 N. E. 2d 628, 632 (1978).
2 “Municipal corporations are political subdivisions of the State, created 

as convenient agencies for exercising such of the governmental powers of 
the State as may be entrusted to them. For the purpose of executing 
these powers properly and efficiently they usually are given the power to 
acquire, hold, and manage personal and real property. The number, nature 
and duration of the powers conferred upon these corporations and the 
territory over which they shall be exercised rests in the absolute discretion 
of the State. Neither their charters, nor any law conferring governmental 
powers, or vesting in them property to be used for governmental purposes, 
or authorizing them to hold or manage such property, or exempting them 
from taxation upon it, constitutes a contract with the State within the 
meaning of the Federal Constitution. The State, therefore, at its pleasure 
may modify or withdraw all such powers, may take without compensation 
such property, hold it itself, or vest it in other agencies, expand or 
contract the territorial area, unite the whole or a part of it with another 
municipality, repeal the charter and destroy the corporation. All this may 
be done, conditionally or unconditionally, with or without the consent of 
the citizens, or even against their protest. In all these respects the State
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when a State regulates the communicative activities of third 
parties, whether they be individuals or private corporations. 
Such questions may also arise if a State authorizes expendi-
tures to advance or explain a particular point of view. But 
in this case we are merely confronted with “a State’s deter-
mination to refrain from speech on a given topic or topics and 
to bar its various subdivisions from expending funds in 
contravention of that determination.” 3 I consider it frivolous 
to suggest that the First Amendment, or any other provision 
of the United States Constitution, empowers this Court to 
interfere with that determination. I would therefore grant the 
motion to vacate the stay entered by Mr . Justi ce  Brennan  
as Circuit Justice on October 20, 1978.

No. 78-5181. Kovac s v . Bolt  et  al . Motion for leave to 
file petition for writ of mandamus denied.

Certiorari Granted
No. 77-1645. Transam erica  Mortgage  Advisors , Inc . 

(TAMA), et  al . v. Lewi s . C. A. 9th Cir. Certiorari granted. 
Reported below: 575 F. 2d 237.

No. 78-479. Edmonds  v . Comp agni e Generale  Trans -
atla ntiq ue . C. A. 4th Cir. Certiorari granted. Reported 
below: 577 F. 2d 1153.

is supreme, and its legislative body, conforming its action to the state 
constitution, may do as it will, unrestrained by any provision of the 
Constitution of the United States. Although the inhabitants and property 
owners may by such changes suffer inconvenience, and their property may 
be lessened in value by the burden of increased taxation, or for any other 
reason, they have no right by contract or otherwise in the unaltered or 
continued existence of the corporation or its powers, and there is nothing 
in the Federal Constitution which protects them from these injurious 
consequences. The power is in the State and those who legislate for the 
State are alone responsible for any unjust or oppressive exercise of it.” 
Hunter v. Pittsburgh, 207 U. S. 161, 178-179.

3 — Mass., at —, 380 N. E. 2d, at 637.
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Certiorari Denied. (See also No. 78-381, supra, and No. 
77-6885, ante, p. 14.)

No. 77-1677. Richma n  v . Shevin , Attor ney  General  
of  Florida , et  al . Sup. Ct. Fla. Certiorari denied. Re-
ported below: 354 So. 2d 1200.

No. 77-1859. Helfat  v . Securities  and  Exchange  Com -
mis sio n  et  al . ; and

No. 78-295. Koracor p Indus tries , Inc ., et  al . v . Securi -
ties  and  Exchange  Commis sion . C. A. 9th Cir. Certiorari 
denied. Reported below: 575 F. 2d 692.

No. 77-1868. In  re  Janavitz  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 576 F. 2d 1071.

No. 77-6776. Ward  et  ux . v . Washington . Ct. App. 
Wash. Certiorari denied. Reported below: 17 Wash. App. 
1034.

No. 78-7. Delph  et  al . v . United  States ; and
No. 78-34. Hawki ns  et  al . v . Unite d  States . C. A. 5th 

Cir. Certiorari denied. Reported below: 571 F. 2d 880.
No. 78-19. Fruehauf  Corp , et  al . v . Unite d States . 

C. A. 6th Cir. Certiorari denied. Reported below: 577 F. 2d 
1038.

No. 78-42. Choate  v . Unite d States . C. A. 9th Cir. 
Certiorari denied. Reported below: 576 F. 2d 165.

No. 78-45. George  Hants cho  Co ., Inc . v . Wans or  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 570 F. 2d 
1202.

No. 78-54. Keener  v . Kans as . Sup. Ct. Kan. Certio-
rari denied. Reported below: 224 Kan. 100, 577 P. 2d 1182.

No. 78-63. Moon  v . Virgi nia . Sup. Ct. Va. Certiorari 
denied.

No. 78-89. Goeller  v . North  Dakota . Sup. Ct. N. D. 
Certiorari denied. Reported below: 264 N. W. 2d 472.
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No. 78-117. Gray -Taylor , Inc ., dba  Jimmie  Green  Chev -
rolet  v. Harris  Count y  et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 569 F. 2d 893.

No. 78-120. Glavey  v . Unite d  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1219.

No. 78-171. Fernandez -Guzman  v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Reported below: 577 F. 2d 1093.

No. 78-198. Gutierr ez  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 576 F. 2d 269.

No. 78-210. Walton  v . Maryland . Ct. App. Md. Cer-
tiorari denied. Reported below: 282 Md. 514, 385 A. 2d 806.

No. 78-254. Ohio  v . Rupp ert ; and
No. 78-483. Rupp ert  v . Ohio . Sup. Ct. Ohio. Certiorari 

denied. Reported below: 54 Ohio St. 2d 263, 375 N. E. 2d 
1250.

No. 78-264. Wedel stedt  v . Iowa . Sup. Ct. Iowa. Cer-
tiorari denied. Reported below: 263 N. W. 2d 894 and 265 
N. W. 2d 626.

No. 78-266. Syufy  Enterpr ises  v . National  General  
Theatre s , Inc ., et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 575 F. 2d 233.

No. 78-277. Doyon , Ltd ., et  al . v . Bristol  Bay  Nati ve  
Corp , et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 569 F. 2d 491.

No. 78-306. United  Van  Lines , Inc . v . Vonder  Linden  
et  ux. Sup. Ct. N. M. Certiorari denied.

No. 78-332. 83rd  Realty  Co . v . Jamaica  Savings  Bank . 
C. A. 2d Cir. Certiorari denied.
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No. 78-356. Sac  and  Fox  Tribe  of  the  Miss iss ipp i in  
Iowa  v . Licklide r , Chairm an , State  Conservation  Comm is -
sion  of  Iowa , et  al . C. A. 8th Cir. Certiorari denied. Re-
ported below: 576 F. 2d 145.

No. 78-420. Caesar ’s Healt h  Club  et  al . v . St . Louis  
County , Mis souri . Ct. App. Mo., St. Louis Dist. Certio-
rari denied. Reported below: 565 S. W. 2d 783.

No. 78-422. West inghouse  Electric  Corp . v . Kerr - 
Mc Gee  Corp , et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 580 F. 2d 1311.

No. 78-429. Haste  et  ux . v . Ameri can  Home  Products  
Corp . C. A. 10th Cir. Certiorari denied. Reported below: 
577 F. 2d 1122.

No. 78-456. Statewi de  Contractors , Inc ., et  al . v . 
Fowle r , White , Gillen , Boggs , Villare al  & Banker  et  al . 
Sup. Ct. Pa. Certiorari denied.

No. 78-460. Lis et  al . v . Robert  Packer  Hospi tal  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 579 F. 2d 
819.

No. 78-475. Fried  et  al . v . Carey , State ’s  Attor ney  of  
Cook  County . C. A. 7th Cir. Certiorari denied. Reported 
below: 582 F. 2d 1283.

No. 78-499. Warden , State  Pris on  of  Southern  Mich -
igan  at  Jackson  v . Berri er . C. A. 6th Cir. Certiorari de-
nied. Reported below: 583 F. 2d 515.

No. 78-502. Flisk  et  al . v . Kelly , Judge . Cir. Ct., Cook 
County, Ill. Certiorari denied.

No. 78-520. Ross v. United  Stat es  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1316.
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No. 78-559. Southern  Pacif ic  Transpor tati on  Co . v . 
Supe rior  Court  of  Califor nia , County  of  Los  Angeles  
(Mc Dowell  et  al ., Real  Parties  in  Interest ). Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 78-588. Van  Wey  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1387.

No. 78-637. Galante  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 584 F. 2d 973.

No. 78-5026. Nels on  et  al . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 574 F. 2d 277.

No. 78-5034. Ruviwat  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 554 F. 2d 1072.

No. 78-5051. Carter  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied.

No. 78-5061. Graham  v . Ohio . Ct. App. Ohio, Summit 
County. Certiorari denied.

No. 78-5077. Bell  v . North  Carolin a  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 576 F. 2d 564.

No. 78-5086. Buckingham  v . Thompson , Warden . 
C. A. 6th Cir. Certiorari denied. Reported below: 578 F. 
2d 1380.

No. 78-5121. Moore  v . Wisconsi n . Sup. Ct. Wis. Cer-
tiorari denied. Reported below: 83 Wis. 2d 285, 265 N. W. 
2d 540.

No. 78-5134. Crowell  v . Zahradnick , Penitenti ary  
Super intendent . C. A. 4th Cir. Certiorari denied. Re-
ported below: 571 F. 2d 1257.

No. 78-5167. Canet  v . Florida . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 356 So. 2d 63.
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No. 78-5179. Saylor  et  al . v . Overberg , Correcti onal  
Supe rinten dent . Sup. Ct. Ohio. Certiorari denied.

No. 78-5194. Young  v . New  Mexico . Ct. App. N. M. 
Certiorari denied. Reported below: 91 N. M. 647, 579 P. 2d 
179.

No. 78-5227. Diaz  v . Unite d Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 577 F. 2d 145.

No. 78-5251. Mc Guire  v . United  State s ; and
No. 78-5288. Blackw ell  v . Unite d  States . C. A. 4th 

Cir. Certiorari denied. Reported below: 578 F. 2d 1379.

No. 78-5254. Will iams  v . United  Stat es . C. A. D. C. 
Cir. Certiorari denied. Reported below: 188 U. S. App. 
D. C. 201, 578 F. 2d 443.

No. 78-5260. Nahavandi  v . Immigr ation  and  Naturali -
zation  Serv ice . C. A. 9th Cir. Certiorari denied.

No. 78-5266. Kearns  v . Unite d  State s . C. A. 10th Cir. 
Certiorari denied.

No. 78-5395. Robinson  v . Rich ards on , Distri ct  Attor -
ney  of  Caddo  Parish , et  al . C. A. 5th Cir. Certiorari 
denied.

No. 78-5398. Tyler  et  al . v . Grady , Judge , et  al . C. A. 
8th Cir. Certiorari denied.

No. 78-5400. D’Agos tin  v . Enomo to , Corrections  Di-
rector . C. A. 9th Cir. Certiorari denied. Reported below: 
573 F. 2d 1315.

No. 78-5405. Hawkins  v . Cris t , Warden , et  al . Sup. 
Ct. Mont. Certiorari denied. Reported below: ---- Mont.
—, 583 P. 2d 396.

No. 78-5413. Corpus  v . Este lle , Correcti ons  Director . 
C. A. 5th Cir. Certiorari denied. Reported below: 571 F, 2d 
1378.
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No. 78-5424. Roche  v . New  York . Ct. App. N. Y. 
Certiorari denied. Reported below: 45 N. Y. 2d 78, 379 N. E. 
2d 208.

No. 78-5428. Denny  v . Foreman , Warden , et  al . C. A. 
3d Cir. Certiorari denied.

No. 78-5430. Jense n  v . Califor nia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 78-5432. Hall  v . Direc tor , Depa rtme nt  of  Correc -
tions  of  Illino is . C. A. 7th Cir. Certiorari denied. Re-
ported below: 578 F. 2d 194.

No. 78-5434. Garza  v . Mc Carthy , Men ’s  Colony  Super -
inten dent . C. A. 9th Cir. Certiorari denied.

No. 78-5437. Poston  v . Morga n -Schulth eis s , Inc . Ct. 
App. N. C. Certiorari denied.

No. 78-5449. Conroy  v . Bombard , Correction al  Super -
intende nt . C. A. 2d Cir. Certiorari denied.

No. 78-5480. Mancillas  et  al . v . United  States . C. A. 
7th Cir. Certiorari denied. Reported below: 580 F. 2d 1301.

No. 78-5493. Bohr  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 581 F. 2d 1294.

No. 78-5502. Sanders  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1278.

No. 78-167. American  Air  Filte r  Co ., Inc ., et  al . v . 
Federal  Trade  Comm iss ion  et  al . ;

No. 78-168. Goody ear  Tire  & Rubber  Co . et  al . v . Fed -
eral  Trade  Commiss ion  et  al . ; and

No. 78-169. Milli ken  & Co. v. Federa l  Trade  Commis -
sion  et  al . C. A. D. C. Cir. Certiorari denied. Mr . Jus -
tice  Powe ll  and Mr . Justice  Steve ns  took no part in the 
consideration or decision of these petitions. Reported below: 
193 U. S. App. D. C. 300, 595 F. 2d 685.
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No. 78-5527. Mc Nair  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1277.

No. 78-190. Eli  Lilly  & Co. v. Staat s , Comptr oll er  
General , et  al . C. A. 7th Cir. Motion of Abbott Labora-
tories for leave to file a brief as amicus curiae granted. Cer-
tiorari denied. Reported below: 574 F. 2d 904.

No. 78-237. Aqua  Media , Ltd ., et  al . v . Unite d  Stat es . 
C. A. 9th Cir. Certiorari and/or motion for leave to file peti-
tion for writ of certiorari denied. Mr . Justice  Powell  took 
no part in the consideration or decision of this petition. Re-
ported below: 575 F. 2d 222.

No. 78-351. Clay  et  al . v . Hayward  et  al . C. A. 4th 
Cir. Certiorari denied. Mr . Justice  Stewar t  would grant 
certiorari. Reported below: 573 F. 2d 187.

No. 78-407. Hake  et  al . v . Helton , Adminis tratri x , et  
al . Ct. App. Mo., Kansas City Dist. Certiorari denied. 
Mr . Justice  Brennan , Mr . Justice  White , and Mr . Justice  
Marshal l  would grant certiorari. Reported below: 564 S. W. 
2d 313.

No. 78-5250. Jones  v . Texas . Ct. Crim. App. Tex.; and
No. 78-5311. Raulerson  v . Florida . Sup. Ct. Fla. Cer-

tiorari denied. Reported below: No. 78-5250, 568 S. W. 2d 
847; No. 78-5311, 358 So. 2d 826.

Mr . Justi ce  Brennan  and Mr . Justice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.
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No. 78-5193. Knigh t  v . Florida . Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Mr . Justice  Brennan , Mr . Jus -
tice  White , and Mr . Justi ce  Marsh all  would grant certio-
rari. Reported below: 352 So. 2d 179.

No. 78-629. Hicke y  v . Unite d  States . C. A. 5th Cir. 
Application for stay, addressed to Mr . Justi ce  Marshall  and 
referred to the Court, denied. Certiorari denied. Reported 
below: 575 F. 2d 880.

Rehearing Denied
No. 77-1636. Reed  v . City  of  Los  Angeles  et  al ., ante, 

p. 825;
No. 77-6574. Yanni  v . United  States , ante, p. 840;
No. 77-6683. Campbe ll  v . United  States , ante, p. 841;
No. 77-6914. Davis  v . Lawye rs  Prof es si onal  Respo nsi -

bility  Board  of  Minnes ota  et  al ., ante, p. 807;
No. 77-6984. Kalec  v . Dellinge r , Prosec utor  of  White  

County , et  al ., ante, p. 857;
No. 78-5045. Rooks  v . United  States , ante, p. 862;
No. 78-5139. Calhoun  et  ux . v . Franchi se  Tax  Board  

of  Califor nia , ante, p. 872; and
No. 78-5176. Sceif ers  v. Indiana , ante, p. 873. Petitions 

for rehearing denied.

No. 77-1003. Napoli  et  al . v . United  States , 436 U. S. 
912. Motion for leave to file petition for hearing denied.

November  13, 1978

Appeals Dismissed
No. 78-431. Godsy  v . Godsy . Appeal from Ct. App. Mo., 

Kansas City District, dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied. Reported below: 
565 S. W. 2d 726.
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No. 78-5458. Wayland  v . Town  of  Topsf ield . Appeal 
from C. A. 1st Cir. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 582 F. 
2d 1269.

No. 78-5507. Harto  v . Colora do . Appeal from Sup. Ct. 
Colo, dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied.

No. 78^467. Enntex  Oil  & Gas  Co. (of  Nevada ) et  al . v . 
Texas . Appeal from Ct. Civ. App. Tex., 6th Sup. Jud. Dist., 
dismissed for want of substantial federal question. Reported 
below: 560 S. W. 2d 494.

No. 78-5329. Henry  v . Colorado . Appeal from Sup. Ct. 
Colo, dismissed for want of substantial federal question. Mr . 
Justice  Stevens  would note probable jurisdiction and set case 
for oral argument. Reported below: 195 Colo. 309, 578 P. 2d 
1041.

Miscellaneous Orders
No. A-364. Schafer  et  al . v . Trustees  of  Proper ty  of  

Penn  Central  Co . C. A. 3d Cir. Application for stay, ad-
dressed to The  Chief  Justic e , and referred to the Court, 
denied.

No. 76-419. Vermont  Yankee  Nuclear  Power  Corp . v . 
Natural  Reso urces  Defe nse  Council , Inc ., et  al . ; and

No. 76-528. Consumers  Powe r  Co. v. Aes chli man  et  
al ., 435 U. S. 519. Motions of respondents for elimination or 
reduction of taxed costs denied. Mr . Justice  Blackmun  and 
Mr . Just ice  Powell  took no part in the consideration or deci-
sion of these motions.
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No. 77-983. Washingt on  et  al . v . Washint on  State  
Commer cia l  Passenge r  Fishing  Vess el  Assn , et  al .; and 
Washington  et  al . v . Puget  Sound  Gillne tters  Ass n , et  
al . Sup. Ct. Wash. [Certiorari granted, ante, p. 909]; and

No. 78-119. Washingt on  et  al . v . United  States  et  al .; 
and

No. 78-139. Puget  Sound  Gillnetters  Assn , et  al . v . 
Unite d  States  Distri ct  Court  for  the  Wes tern  Distri ct  
of  Washingt on  (United  States  et  al ., Real  Partie s in  
Intere st ). C. A. 9th Cir. [Certiorari granted, ante, p. 
909.] Motion of the Solicitor General and motion of respond-
ent Indian Tribes (except Yakima Indian Nation) to con-
solidate cases for purpose of briefing and argument granted. 
Briefing schedule of the Solicitor General as set out in his 
motion is adopted by the Court. Total time of two hours 
heretofore granted by the Court in these cases is reduced to 
one and one-half hours and is divided as follows: 30 minutes 
to the Solicitor General; 30 minutes to the State of Washing-
ton ; 15 minutes to the Indian Tribes; and 15 minutes to the 
association of non-Indian fishermen.

No. A-395 (78-729). Arrow  Food  Dist ributor s , Inc . v . 
Love , Conservator . Sup. Ct. Miss. Application for stay, 
addressed to Mr . Justi ce  Rehnquis t , and referred to the 
Court, denied.

No. A-420 (78-761). Ameri can  Tele phone  & Tele -
graph  Co. et  al . v. United  States . C. A. D. C. Cir. That 
portion of the order by The  Chief  Justice  on November 2, 
1978, which stayed the order of the United States Court of 
Appeals for the District of Columbia Circuit, entered Octo-
ber 31, 1978, pending filing of a response, is vacated and the 
application is denied.

No. A-372 (78-5600). Gibbs  v . Unite d States . C. A. 
4th Cir. Application for recall and stay of mandate, addressed 
to Mr . Justice  Marshall , and referred to the Court, denied.
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Certiorari Granted—Vacated and Remanded. (See No. 77- 
1792, ante, p. 24.)

Certiorari Granted
No. 78-482. Smith , Judge , et  al . v . Daily  Mail  Pub -

lis hing  Co. et  al . Sup. Ct. App. W. Va. Certiorari granted. 
Reported below: ---- W. Va.----- , 248 S. E. 2d 269.

No. 78-160. Wils on  et  al . v . Omaha  Indian  Tribe  et  
al . ; and

No. 78-161. Iowa  et  al . v . Omaha  Indian  Trib e  et  al . 
C. A. 8th Cir. Petition for writ of certiorari in No. 78-160 is 
granted limited to Questions 2 and 3 presented by the peti-
tion. Petition for writ of certiorari in No. 78-161 is granted 
limited to Questions 1 and 4 presented by the petition. Cases 
consolidated and a total of one hour allotted for oral argu-
ment. Reported below: 575 F. 2d 620.

Certiorari Denied. (See also Nos. 78-431, 78-5458, and 78- 
5507, supra.)

No. 77-1779. Paris  v . Unite d Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1371.

No. 77-6570. Wils on  v . United  States  Dis trict  Court  
for  the  Southern  Distr ict  of  Ohio , Western  Divi si on . 
C. A. 6th Cir. Certiorari denied.

No. 77-6754. Hobgood  v . Arkan sas . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 262 Ark. 725, 562 S. W. 2d 
41.

No. 77-6814. Hoppman  v . Wisco nsin . Sup. Ct. Wis. 
Certiorari denied. Reported below: 82 Wis. 2d 811, 266 N. W. 
2d 435.

No. 77-6916. Uriarte  v . United  States ; and
No. 78-316. Ramire z -Uriar te  v . Unite d  Stat es . C. A. 

9th Cir. Certiorari denied. Reported below: 575 F. 2d 215.
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No. 77-6920. Clarke  v . Percy , Secretar y , Depar tme nt  
of  Health  and  Social  Service  of  Wisconsi n . Sup. Ct. Wis. 
Certiorari denied. Reported below: 83 Wis. 2d 349, 265 N. W. 
2d 285.

No.77-6968. Hardwi ck  v . Weldon  et  al . C. A, 5th Cir. 
Certiorari denied.

No. 78-13. Schoenhut  v. United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 576 F. 2d 1010.

No. 78-32. Reeves  v . Arkansas . Sup. Ct. Ark. Certio-
rari denied. Reported below: 263 Ark. 227, 564 S. W. 2d 503.

No. 78-61. Hitcheva  v . Division  of  State  Lands  of  
Oregon . Ct. App. Ore. Certiorari denied. Reported below: 
31 Ore. App. 839, 572 P. 2d 625.

No. 78-144. Mende l  v . United  States ; and
No. 78-5156. Reeves  v . United  States . C. A. 7th Cir. 

Certiorari denied Reported below: 578 F. 2d 668.

No. 78-147. Champagne  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 580 F. 2d 1045.

No. 78-186. Rich  v . United  States ; and
No. 78-314. Pelton  v . Unite d  States . C. A. 8th Cir. 

Certiorari denied. Reported below: 578 F. 2d 701.

No. 78-220. Braverman  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 578 F. 2d 1386.

No. 78-288. Wencke  et  al . v . Securitie s  and  Exchan ge  
Commis si on . C. A. 9th Cir. Certiorari denied. Reported 
below: 577 F. 2d 619.

No. 78-290. Herrera -Vinegas  et  al . v . United  States . 
C. A. 5th Cir. Certiorari denied. Reported below: 573 F. 2d 
1308.
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No. 78-292. Ute  Indian  Tribe  v . State  Tax  Comm iss ion  
of  Utah . C. A. 10th Cir. Certiorari denied. Reported be-
low: 574 F. 2d 1007.

No. 78-315. Neaveill  v . Andolsek , Commi ssi oner , 
Unite d  State s  Civi l  Service  Commis si on , et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 577 F. 2d 749.

No. 78-362. Western  Water pro ofi ng  Co ., Inc . v . Mar -
sha ll , Secre tary  of  Labor , et  al . C. A. 8th Cir. Certio-
rari denied. Reported below: 576 F. 2d 139.

No. 78-367. Quigl ey  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1278.

No. 78-378. St . Elizabeth ’s Hospi tal  of  Bosto n v . 
Weiner , Chairman , Rate  Setting  Commis si on , Offi ce  of  

, Human  Services  of  Mass achuse tts , et  al . C. A. 1st Cir.
Certiorari denied. Reported below: 577 F. 2d 722.

No. 78-409. Vallance  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 574 F. 2d 1282.

No. 78-424. Cunningham  v . Virgi nia . Sup. Ct. Va. 
Certiorari denied.

No. 78-438. Mc Maste rs  et  al . v . Chase . C. A. 8th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1011.

No. 78-444. Ronk  et  al . v . Ahlert  et  ux . Sup. Ct. Ark. 
Certiorari denied.

No. 78-457. Niet ert  et  al . v . Citizens  Bank  & Trust  
Co. Sup. Ct. Ark. Certiorari denied. Reported below: 263 
Ark. 251, 565 S. W. 2d 4.

No. 78-459. Rosee  v . Board  of  Trade  of  Chicago  et  al . 
App. Ct. Ill., 1st Dist. Certiorari denied. Reported below: 
57 Ill. App. 3d 228, 372 N. E. 2d 1000.
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No. 78-470. Portner  v . Communi ty  State  Bank  & Trust  
Co. et  al . C. A. 3d Cir. Certiorari denied. Reported be-
low: 578 F. 2d 1375.

No. 78-471. Nelson  v . Pentecost al  Church  of  God , 
Inc ., M. I., et  al . C. A. 1st Cir. Certiorari denied.

No. 78-472. Lemm  v . Wash ingt on  Suburba n  Sani tary  
Comm iss ion . Ct. Sp. App. Md. Certiorari denied.

No. 78-474. Princet on  Communi ty  Phone  Book , Inc ., 
et  al . v. Bate  et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 582 F. 2d 706.

No. 78-476. Florida  Power  & Light  Co . v . Gaines vill e  
Utilities  Departm ent  et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 573 F. 2d 292.

No. 78-480. Blanco  v . Calif ornia . App. Dept., Super. 
Ct. Cal., County of Ventura. Certiorari denied.

No. 78-481. Internat ional  Brotherhood  of  Electr ical  
Workers , Local  No . 6, AFL-CIO v. San  Francisco  Elec -
tri cal  Contractors  Assn ., Inc ., et  al . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 529.

No. 78-485. Texas  Comm ittee  on  Natural  Resourc es  v . 
Bergland , Secre tary  of  Agriculture , et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 201.

No. 78-501. Koros  et  ux . v . Credit  Bureau , Inc ., of  
Georgia  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 577 F. 2d 144.

No. 78-509. 28 East  Jackson  Enterpris es , Inc . v . Rose -
well , Treas urer  of  Cook  County , Illi nois , et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 577 F. 2d 748.

No. 78-590. Blasco  et  al . v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 581 F. 2d 681.
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No. 78-632. Bull ock  et  al . v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 579 F. 2d 1116.

No. 78-645. Martin  et  al . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 574 F. 2d 1359.

No. 78-5005. Easle y v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 564 S. W. 2d 742.

No. 78-5074. Ranger  et  al . v . Unite d  States . C. A. 
10th Cir. Certiorari denied.

No. 78-5094. Migno na  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1376.

No. 78-5101. Adams  v . United  States . C. A. 5th Cir.
Certiorari denied. Reported below: 569 F. 2d 924.

No. 78-5120. Smith  v . Brewer , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 577 F. 2d 466.

No. 78-5138. Lewi s  et  al . v . United  Stat es . C. A. 6th 
Cir. Certiorari denied.

No. 78-5151. Wiggins  v . Estelle , Correc tions  Direct or . 
Ct. Crim. App. Tex. Certiorari denied.

No. 78-5178. Boyer  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 574 F. 2d 951.

No. 78-5270. Proctor  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied.

No. 78-5276. Mowat  et  al . v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 582 F. 2d 1194.

No. 78-5295. Etle y  et  al . v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 574 F. 2d 850.

No. 78-5305. Jenkins  v . United  Stat es . C. A. 4th Cir.
Certiorari denied. Reported below: 579 F. 2d 840.
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No. 78-5307. Edwards  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 577 F. 2d 883.

No. 78-5331. Carter  v . Unite d  States . C. A. D. C. Cir. 
Certiorari denied.

No. 78-5336. Harpe r  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 579 F. 2d 1235.

No. 78-5365. Will iams  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 744.

No. 78-5394. Myers  v . Rhay , Penitenti ary  Superi n -
tendent . C. A. 9th Cir. Certiorari denied. Reported 
below: 577 F. 2d 504.

No. 78-5439. Rawl ey  v . Rawl ey  et  al . Sup. Ct. La. 
Certiorari denied. Reported below: 357 So. 2d 1154.

No. 78-5459. La Ruff a  v . Fogg , Correcti onal  Supe rin -
tendent . C. A. 2d Cir. Certiorari denied. Reported below: 
578 F. 2d 1368.

No. 78-5461. Mahler  v . Oklaho ma . Ct. Crim. App. 
Okla. Certiorari denied.

No. 78-5462. Hebert  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied. Reported below: See 566 S. W. 2d 798.

No. 78-5463. White  v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 78-5467. Jakob  v . Firs t  Alabama  Bank  of  Mont -
gomery . Sup. Ct. Ala. Certiorari denied. Reported below: 
361 So. 2d 1017.

No. 78-5468. Turpen  v . Nevada . Sup. Ct. Nev. Cer-
tiorari denied. Reported below: 94 Nev. 576, 583 P. 2d 1083.

No. 78-5470. Mc Kibben  v . Hopper , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 577 F. 2d 144.
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No. 78-5473. Alvarez  v . American  Expor t  Lines , Inc . 
C. A. 3d Cir. Certiorari denied. Reported below: 580 F. 2d 
1179.

No. 78-5474. Lomax  v . Alaba ma . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 359 So. 2d 832.

No. 78-5476. Nabkey  v . Michigan  State  Highway  Com -
mis si on . Ct. App. Mich. Certiorari denied.

No. 78-5477. West  v . Smith , Correctional  Superi n -
ten dent . C. A. 2d Cir. Certiorari denied.

No. 78-5479. Hammer  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 268 Ind. 605, 377 N. E. 2d 
638.

No. 78-5481. Boyd  v . Delawar e . Sup. Ct. Del. Certio-
rari denied. Reported below: 389 A. 2d 1282.

No. 78-5484. Green  v . Calif orni a . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 78-5485. Mc Daniel  v . Oklahoma . C. A. 10th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1242.

No. 78-5492. Fowle r  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 78-5497. Childs  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 78-5499. Willi ams  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 78-5503. Hall  v . Anderson , Warden . C. A. 6th Cir. 
Certiorari denied.

No. 78-5517. Clayt on  v . Loggins , Correctional  Super -
intende nt . C. A. 9th Cir. Certiorari denied.
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No. 78-5528. Schaf er  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 580 F. 2d 774.

No. 78-5546. Moore  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 580 F. 2d 360.

No. 78-5557. Ritch  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 583 F. 2d 1179.

No. 78-5579. Bradley  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 581 F. 2d 265.

No. 78-5585. Sturgis  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1296.

No. 77-1863. Mitchell , Warden  v . Nottingham . C. A. 
4th Cir. Certiorari denied. Reported below: 573 F. 2d 193.

No. 78-180. Leeke , Correc tions  Commi ss ioner , et  al . 
v. Gordon ; and Colli ns , Warden  v . Young . C. A. 4th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 574 F. 2d 1147.

No. 78-182. Serwold  et  ux . v . Nelson . C. A. 9th Cir. 
Motion of Stephen W. Holohan for leave to file a brief as 
amicus curiae and certiorari denied. Reported below: 576 F. 
2d 1332.

No. 78-317. Du Pont  Glore  Forga n , Inc ., et  al . v . Amer -
ican  Telep hone  & Tele grap h Co . et  al . C. A. 2d Cir. 
Certiorari denied. Mr . Justi ce  Powell  took no part in the 
consideration or decision of this petition. Reported below: 
578 F. 2d 1367.

No. 78-5177. Harri s  v . Oklahoma . Ct. Crim. App. Okla 
Certiorari denied.

Mr . Justice  Brennan , with whom Mr . Justice  Marshall  
joins, dissenting.

In 1971 a grocery store clerk in Tulsa, Okla., was shot and 
killed during the course of a robbery of the store. Petitioner 
has undergone two separate trials based on two separate
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charges arising out of this event. Petitioner was convicted 
of armed robbery in the District Court of Tulsa County, Case 
No. CRF-73-228, on July 19, 1973. On November 21, 1973, 
petitioner was convicted in a second trial of the crime of felony 
murder, the armed robbery providing an essential element of 
the crime. Case No. CRF-73-227. Claiming that his rights 
under the Double Jeopardy Clause of the Fifth Amendment 
had been violated, petitioner sought postconviction relief in 
the District Court of Tulsa County, Okla. This relief was 
denied.

Petitioner then appealed to the Oklahoma Court of Crimi-
nal Appeals, which ordered petitioner’s conviction for felony 
murder vacated because of the Double Jeopardy Clause. The 
Court stated:

“This order is made without prejudice to the trial of 
the said Floyd Harris on any charge of homicide which 
the facts and justice may warrant, not inconsistent with 
the views expressed by the Supreme Court of the United 
States in Brown v. Ohio, 432 U. S. 161, . . . and Harris v. 
Oklahoma, [433 U. S. 682].” Order Reversing Denial of 
Post-Conviction Relief, No. PC-78-93 (June 5, 1978).

Petitioner subsequently filed with the Oklahoma Court of 
Criminal Appeals an application entitled Writ of Habeas 
Corpus or alternatively, Petition for Rehearing sua sponte, 
alleging that the court’s order in No. PC-78-93 was erroneous 
because in contravention of Harris v. Oklahoma, 433 U. S. 682 
(1977). The court denied petitioner’s application, stating:

“As petitioner’s trial on the charge of Murder in the 
First Degree is barred solely because the armed robbery 
for which he was previously convicted is a necessary ele-
ment of the murder conviction, the holding of Harris v. 
Oklahoma . . . does not prevent petitioner’s trial on a 
lesser degree of homicide which does not require proof of 
the armed robbery as a necessary element.” Order Deny-
ing Relief, No. H-78-322 (July 25, 1978).



972 OCTOBER TERM, 1978

November 13, 1978 439 U.S.

The order of the Oklahoma Court of Criminal Appeals 
would permit petitioner to be tried on charges arising out 
of the same criminal transaction as that underlying peti-
tioner’s conviction for armed robbery. Because I continue to 
adhere to my view, expressed in Harris v. Oklahoma, supra, at 
683 (concurring opinion), that the Double Jeopardy Clause of 
the Fifth Amendment, applied to the States through the 
Fourteenth Amendment, requires the prosecution in one pro-
ceeding, except in extremely limited circumstances not present 
here, of “all the charges against a defendant that grow out of a 
single criminal act, occurrence, episode, or transaction,” Ashe 
v. Swenson, 397 U. S. 436, 453-454 (1970) (Brennan , J., 
concurring), I would grant the petition for certiorari and 
reverse the judgment of the Oklahoma Court of Criminal 
Appeals in No. H-78-322. See Thompson v. Oklahoma, 429 
U. S. 1053 (1977) (Brennan , J., dissenting), and cases col-
lected therein.

No. 78-5489. Hall  v . Califor nia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied. Mr . Justice  White  would 
grant certiorari.

No. 78-464. Curtin  Matheson  Scienti fic , Inc ., et  al . 
v. Russe ll  et  al . C. A. 5th Cir. Motion for leave to file 
petition for writ of certiorari and/or petition for writ of cer-
tiorari denied. Certiorari denied.

Rehearing Denied
No. 77-1589. Olive ti  v . Unite d  States , ante, p. 822;
No. 77-1616. Nelson  v . Defe nse  Logi stics  Agency , ante, 

p. 824;
No. 77-1816. DiGili o  et  al . v . Unite d  States , ante, p. 

836;
No. 77-6691. Aldridge  v . Florida , ante, p. 882;
No. 77-6696. Lewis  v . Unite d  States , ante, p. 842; and
No. 77-6712. Bridges  v . Unite d States , ante, p. 842. 

Petitions for rehearing denied.
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No. 77-6932. Coomes  v . Commis sio ner  of  Internal  
Revenue , ante, p. 854;

No. 77-6988. Bloch  et  ux . v . General  Motors  Accept -
ance  Corp ., ante, p. 807;

No. 78-92. First  National  Bank  of  Memphi s  v . Smith  
et  al ., ante, p. 883;

No. 78-5055. Mazz ef fi  v . Schwan ke , dba  Ashland  & 
Wavela nd  Service  Station , et  al ., ante, p. 869;

No. 78-5085. Hamil ton  v . Depa rtme nt  of  Social  Serv -
ices  of  New  York  City , Human  Resour ces  Adminis tra -
tion , ante, p. 870;

No. 78-5092. Alexander  v . Delaw are  State  Bar  Assn ., 
ante, p. 808;

No. 78-5147. Baloun  v . Helf ert y , ante, p. 872;
No. 78-5186. Shadd  v . Unite d  State s Board  of  Parole  

et  al ., ante, p. 815;
No. 78-5238. Kavanaugh  v . Grundman  et  al ., ante, p. 

897; and
No. 78-5280. Good  Shield  v . Unite d  States , ante, p. 898. 

Petitions for rehearing denied.

No. 77-6869. Stuart  v . Emory  Univers ity , Inc ., et  al ., 
ante, p. 882. Petition for rehearing denied. Mr . Justice  
Blackmun  took no part in the consideration or decision of 
this petition.

November  14, 1978

Dismissal Under Rule 60
No. 78-450. Unite d  States  v . St . Louis -San  Francis co  

Railwa y  Co . C. A. 8th Cir. Certiorari dismissed under this 
Court’s Rule 60. Reported below: 572 F. 2d 1224.

November  27, 1978

Appeals Dismissed
No. 78-553. Automo tive  Service  Councils  of  Michi gan  

et  al . v. Austi n , Secre tary  of  State  of  Michi gan . Appeal 
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from Ct. App. Mich, dismissed for want of substantial federal 
question. Reported below: 82 Mich. App. 574, 267 N. W. 2d 
698.

No. 78-5486. Ridzon  v . Molle nkopf , Director , Board  of  
Elections  of  Colum bian a  County . Appeal from Sup. Ct. 
Ohio dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petiton for writ of cer-
tiorari, certiorari denied.

No. 78-5560. Bell  v . Bell  et  al . Appeal from C. A. 5th 
Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied.

Certiorari Granted—Vacated and Remanded
No. 78-2. Illi nois  v . Vitale . Sup. Ct. Ill. Certiorari 

granted, judgment vacated, and case remanded to consider 
whether judgment based upon federal or state constitutional 
grounds, or both. See California v. Krivda, 409 U. S. 33 
(1972). Mr . Justi ce  White  and Mr . Justice  Blackmun  
would grant certiorari and set case for oral argument. Re-
ported below: 71 Ill. 2d 229, 375 N. E. 2d 87.

No. 78-370. City  of  West  Haven  v . Turpin . C. A. 2d 
Cir. Motion of respondent for leave to proceed in forma pau-
peris and certiorari granted. Judgment vacated and case re-
manded for further consideration in light of Monell v. Depart-
ment of Social Services of New York City, 436 U. S. 658 
(1978). Reported below: 579 F. 2d 152.

Miscellaneous Orders
No. A-437. Thies  v . Joint  Bar  Associ ation  Grievan ce  

Commi tte e . Ct. App. N. Y. Application for stay, addressed 
to Mr . Justice  Powell  and referred to the Court, denied.

No. A-460 (78-5716). Mc Crory  v . Kirk . Ct. Crim. App. 
Tex. Application for stay, addressed to Mr . Justi ce  Mar -
shall , and referred to the Court, denied.
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No. D-135. In  re  Disbarment  of  Kutz a . Disbarment 
entered. [For earlier order herein, see 436 U. S. 943.]

No. D-144. In  re  Disbarm ent  of  Hirsc h . It is ordered 
that Burton G. Hirsch of Phoenix, Ariz., be suspended from 
the practice of law in this Court and that a rule issue, returna-
ble within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-145. In  re  Disbarment  of  Shaker . It is ordered 
that Donald J. Shaker, of Pittsfield, Mass., be suspended from 
the practice of law in this Court and that a rule issue, returna-
ble within 40 days, requiring him to show cause why he should 
not be disbarred from the practice of law in this Court.

No. D-146. In  re  Disbarment  of  Teitelbau m . It is 
ordered that Myron Teitelbaum, of Dayton, Ohio, be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in 
this Court.

No. D-147. In  re  Disbarment  of  Pence . It is ordered 
that Richard F. Pence, of Parkersburg, W. Va., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.*

No. D-148. In  re  Disbarment  of  Clem . It is ordered 
that Maurice Curran Clem, Jr., of Henderson, Ky., be sus-
pended from the practice of law in this Court and that a rule 
issue, returnable within 40 days, requiring him to show cause 
why he should not be disbarred from the practice of law in this 
Court.

No. 80, Orig. Colorado  v . New  Mexic o  et  al . Motion 
for leave to file bill of complaint granted and defendants 
allowed 60 days in which to answer.

* [Rep ort er ’s Note : The rule to show cause was discharged and the 
order was vacated on December 11, 1978, post, p. 1042.]
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No. 76-1471. Federal  Communications  Commiss ion  v . 
National  Citiz ens  Commi ttee  for  Broadcasti ng  et  al .;

No. 76-1521. Channel  Two  Tele vis ion  Co . et  al . v . 
National  Citiz ens  Committee  for  Broadcas ting  et  al .;

No. 76-1595. Nation al  Ass ociation  of  Broadcaste rs  v . 
Federal  Communic ations  Comm iss ion  et  al . ;

No. 76-1604. American  News pape r  Publishe rs  Ass n . v . 
Nation al  Citiz ens  Committee  for  Broadca sti ng  et  al .;

No. 76-1624. Illi nois  Broadca sti ng  Co ., Inc ., et  al . v . 
Nation al  Citi zens  Committee  for  Broadcas ting  et  al .; 
and

No. 76-1685. Post  Co . et  al . v . National  Citiz ens  Com -
mittee  for  Broadcas ting  et  al ., 436 U. S. 775. Motion of 
National Citizens Committee for Broadcasting to waive or 
retax costs denied. Mr . Justice  Brennan  took no part in 
the consideration or decision of this motion.

No. 77-926. Cannon  v . Univers ity  of  Chicago  et  al . 
C. A. 7th Cir. [Certiorari granted, 438 U. S. 914.] Motion 
of Equal Employment Advisory Council for leave to file a 
brief as amicus curiae granted.

No. 77-1465. Direct or , Off ice  of  Workers ’ Comp ensa -
tion  Programs , United  States  Departme nt  of  Labor  v . 
Rasmus sen  et  al . ; and

No. 77-1491. Geo  Contr ol , Inc ., et  al . v . Rasmus sen  et  
al . C. A. 9th Cir. [Certiorari granted, 436 U. S. 955.] 
Motion of petitioners for divided argument granted. Motion 
of the Solicitor General to permit Kent L. Jones, Esquire, to 
present oral argument pro hac vice granted.

No. 77-1680. Michigan  v . De Filli ppo . Ct. App. Mich. 
[Certiorari granted, ante, p. 816.] Motion of respondent for 
appointment of counsel granted, and it is ordered that James 
C. Howarth, Esquire, of Detroit, Mich., be appointed to serve 
as counsel for respondent in this case.
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No. 77-1578. Broadcast  Musi c , Inc ., et  al . v . Colum bia  
Broadcasting  System , Inc ., et  al . ; and

No. 77-1583. Ameri can  Society  of  Compos ers , Au -
thors  & Publishe rs  et  al . v . Columbia  Broadcasti ng  Sys -
tem , Inc ., et  al . C. A. 2d Cir. [Certiorari granted, ante, 
p. 817.] Motion of the Solicitor General for additional time 
to present oral argument on behalf of the United States as 
amicus curiae denied. Time allotted for oral argument is 
divided as follows: 30 minutes to petitioners, 15 minutes to 
the Solicitor General as amicus curiae, and 45 minutes to 
respondents.

No. 77-1654. Consumer  Energy  Council  of  America  v . 
Federal  Ener gy  Regulatory  Commis si on . C. A. 5th Cir. 
[Certiorari granted, ante, p. 817.] Motion of petitioner to 
substitute Consumer Energy Council of America in place of 
Consumer Federation of America, Energy Policy Task Force, 
granted. Mr . Justice  Stewar t  took no part in the considera-
tion or decision of this motion.

No. 77-1724. Burks  et  al . v . Lasker  et  al . C. A. 2d Cir. 
[Certiorari granted, ante, p. 816.] Motion of the Solicitor 
General for leave to participate in oral argument as amicus 
curiae granted and 15 additional minutes allotted for that 
purpose.

No. 77-6673. Brown  v . Texas . County Ct. at Law No. 
2, El Paso County, Tex. [Probable jurisdiction noted, ante, 
p. 909.] Motion of Joe B. Dibrell, Jr., Esquire, to permit 
Renea Hicks, Esquire, to present oral argument pro hac vice 
granted.

No. 78-201. Greenh oltz , Chairman , Board  of  Parole  of  
Nebraska , et  al . v . Inmates  of  the  Nebraska  Penal  and  
Correctional  Comp lex  et  al . C. A. 8th Cir. [Certiorari 
granted, ante, p. 817.] Motion of the Solicitor General for 
leave to participate in oral argument as amicus curiae granted 
and 15 additional minutes allotted for that purpose.
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No. 78-421. Dahlberg  Electronics , Inc ., et  al . v . Kiev - 
lan  et  al . Appeal from Ct. App. Cal., 1st App. Dist.; and

No. 78-486. Council  for  Emplo yment  and  Economi c  
Energy  Use  v . WHDH Corp , et  al . C. A. 1st Cir. The 
Solicitor General is invited to file briefs in these cases express-
ing the views of the United States.

No. 78-761. American  Telepho ne  & Telegraph  Co . et  
al . v. Unite d  States . C. A. D. C. Cir. Motion of petitioners 
to expedite consideration of petition for writ of certiorari 
denied.

No. 78-5388. Ford  v . Muir , U. S. Distr ict  Judge , et  al . ; 
and

No. 78-5505. Picki ng  v . Baltimore  County , Maryland , 
et  al . Motions for leave to file petitions for writs of manda-
mus denied.

Certiorari Granted
No. 78-425. P. C. Pfei ffe r  Co ., Inc ., et  al . v . Ford  et  

al . C. A. 5th Cir. Certiorari granted. Reported below: 575 
F. 2d 79.

No. 78-488. United  States  v . 564.54 Acres  of  Land , 
More  or  Less , Situa ted  in  Monroe  and  Pike  Countie s , 
Pennsylvania , et  al . C. A. 3d Cir. Certiorari granted. 
Reported below: 576 F. 2d 983.

No. 78-511. Lo-Ji Sales , Inc . v . New  York . App. Term, 
Sup. Ct. N. Y., 9th and 10th Jud. Dists. Certiorari granted.

No. 78-99. Parker  v . Randolp h  et  al . C. A. 6th Cir. 
Motions of respondents for leave to proceed in forma pauperis 
granted. Certiorari granted limited to Question 1 presented 
by the petition. Reported below: 575 F. 2d 1178.
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No. 78-309. Touche  Ross  & Co. v. Redington , Truste e , 
et  al . C. A. 2d Cir. Motion of American Institute of Cer-
tified Public Accountants for leave to file a brief as amicus 
curiae and certiorari granted. Reported below: 592 F. 2d 617.

No. 78-5066. Dunaw ay  v . New  York . App. Div., Sup. 
Ct. N. Y., 4th Jud. Dept. Motion of petitioner for leave to 
proceed in forma pauperis and certiorari granted. Reported 
below: 61 App. Div. 2d 299, 402 N. Y. S. 2d 490.

Certiorari Denied. (See also Nos. 78-5486 and 77-5560, 
supra.)

No. 77-1765. Newp ort  News  Shipb uilding  & Dry  Dock  
Co. v. Jones  et  al . C. A. 4th Cir. Certiorari denied. Re-
ported below: 573 F. 2d 167.

No. 77-1848. Sprayregen  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 577 F. 2d 173.

No. 77-1860. Rankin  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 572 F. 2d 503.

No. 77-1861. Ogden  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 572 F. 2d 501.

No. 77-6768. Mayes  v . Unite d  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6819. Rochon  v . Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 575 F. 2d 191.

No. 78-128. Kranco , Inc . v . National  Labor  Rela tio ns  
Board . C. A. 5th Cir. Certiorari denied. Reported below: 
572 F. 2d 318.

No. 78-159. Carsello  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Reported below: 578 F. 2d 199.

No. 78-178. Maul din g  et  al . v . Unite d  State s . C. A. 
7th Cir. Certiorari denied. Reported below: 577 F. 2d 745.
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No. 78-194. Champi on  Oil  Co ., Inc . v . Herbert , Com -
miss ioner , Departm ent  of  Natural  Reso urces  of  Alaska  
etal . Sup. Ct. Alaska. Certiorari denied. Reported below: 
578 P. 2d 961.

No. 78-209. French  v . United  States ;
No. 78-5203. Boehm  v . Unite d  States ; and
No. 78-5204. Payne  v . Unite d  Stat es . C. A. 10th Cir. 

Certiorari denied.

No. 78-216. Unite d States  Independent  Telephone  
Assn . v . MCI Telecomm unica tions  Corp , et  al . ;

No. 78-217. Ameri can  Tele phone  & Telegr aph  Co . v . 
MCI Telecomm unica tions  Corp , et  al . ; and

No. 78-270. Federal  Communic ations  Commis si on  v . 
MCI Telecomm unica tions  Corp , et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 188 U. S. App. D. C. 327, 
580 F. 2d 590.

No. 78-231. Harp er  v . Feldman  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 188 U. S. App. D. C. 200, 
578 F. 2d 442.

No. 78-234. Nie derbe rger  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 580 F. 2d 63.

No. 78-241. Arpe ja -Calif ornia , Inc . v . Cohane . Ct. 
App. D. C. Certiorari denied. Reported below: 385 A. 2d 
153.

No. 78-242. Anderson  et  al . v . United  Stat es . C. A. 
8th Cir. Certiorari denied. Reported below: 579 F. 2d 455.

No. 78-258. Mehta  v . Guillemi n . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 573 F. 2d 1315.

No. 78-279. Pilus o v. United  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 577 F. 2d 738.
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No. 78-281. Weiner  et  al . v . Unite d  States ; and
No. 78-284. Lichtig  v . United  States . C. A. 9th Cir. 

Certiorari denied. Reported below: 578 F. 2d 757.

No. 78-305. Comden  et  ux . v . Superior  Court  of  Cali -
fornia , Count y  of  Los  Angeles , et  al . (Doris  Day  Dis -
tributi ng  Co. et  al ., Real  Parti es  in  Interest ). Sup. Ct. 
Cal. Certiorari denied. Reported below: 20 Cal. 3d 906, 
576 P. 2d 971.

No. 78-318. Dallas  Powe r  & Light  Co . et  al . v . Central  
Powe r  & Light  Co . et  al . C. A. D. C. Cir. Certiorari 
denied. Reported below: 188 U. S. App. D. C. 56, 575 F. 2d 
937.

No. 78-324. Pierorazio  et  al . v . United  States . C. A. 
3d Cir. Certiorari denied. Reported below: 578 F. 2d 48.

No. 78-326. Cham ber  of  Commerce  of  the  United  
States  ex  rel . Boise  Casc ade  Corp . v . National  Labor  Re -
latio ns  Board  et  al . C. A. 9th Cir. Certiorari denied. 
Reported below: 574 F. 2d 457.

No. 78-328. Chamb ers  v . Unite d  States ; and
No. 78-333. Griff in  v . United  States . C. A. 8th Cir. 

Certiorari denied. Reported below: 579 F. 2d 1104.

No. 78-336. Alle n  et  al . v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 579 F. 2d 553.

No. 78-341. Mains  et  al . v . United  States . C. A. 6th 
Cir. Certiorari denied.

No. 78-363. Grass o v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1277.

No. 78-365. Creps  v . Nevada . Sup. Ct. Nev. Certiorari 
denied. Reported below: 94 Nev. 351, 581 P. 2d 842.
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No. 78-379. House , Supe rinten dent  of  the  Green sboro  
City  Schools , et  al . v . Stew art , Ass is tant  Area  Direct or , 
Wage  and  Hour  Divis ion , U. S. Departme nt  of  Labor , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 577 F. 
2d 734.

No. 78-382. Stree ter  v . United  States ; and
No. 78-390. Dyar  v . Unite d  States . C. A. 5th Cir. Cer-

tiorari denied. Reported below: 574 F. 2d 1385.

No. 78-402. Meier  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-412. Livings ton  et  al . v . Georgia ; Ct. App. Ga. 
Certiorari denied. Reported below: 145 Ga. App. 792, 245 
S. E. 2d 11.

No. 78-413. Bowen , Governor  of  Indiana , et  al . v . 
Unite d  States  et  al . C. A. 7th Cir. Certiorari before judg-
ment denied.

No. 78-414. United  Air  Lines , Inc . v . State  Human  
Right s  Appeal  Board  et  al . App. Div., Sup. Ct. N. Y., 2d 
Jud. Dept. Certiorari denied. Reported below: 61 App. 
Div. 2d 1010, 402 N. Y. S. 2d 630.

No. 78-4:18. Ash  Grove  Cement  Co. v. Federal  Trade  
Commis si on . C. A. 9th Cir. Certiorari denied. Reported 
below: 577 F. 2d 1368.

No. 78-458. De Soto  Paris h School  Board  et  al . v . 
Unite d States . C. A. 5th Cir. Certiorari denied. Re-
ported below: 574 F. 2d 804.

No. 78-466. Modla  v . Bell , Attorney  Genera l , et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 570 F. 2d 
351.
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No. 78-477. West  Side  Women ’s Servic es , Inc ., et  al . 
v. City  of  Cleve land , Ohio , et  al . C. A. 6th Cir. Certio-
rari denied. Reported below: 582 F. 2d 1281.

No. 78-500. Brown  v . Danley , Administ rator . Sup. 
Ct. Ark. Certiorari denied. Reported below: 263 Ark. 480, 
566 S. W. 2d 385.

No. 78-506. Bower  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 575 F. 2d 499.

No. 78-513. Tracy , Judge  v . Dixon  et  al . Sup. Ct. 
Ariz. Certiorari denied. Reported below: 119 Ariz. 165, 579 
P. 2d 1388.

No. 78-515. Fehr  Bros ., Inc . v . Acciai erie  Weiss enfels  
et  al . C. A. 8th Cir. Certiorari denied. Reported below: 
584 F. 2d 833.

No. 78-519. Brainerd  v . Flannery . App. Ct. Ill., 2d 
Dist. Certiorari denied. Reported below: 56 Ill. App. 3d 
991, 373 N. E. 2d 26.

No. 78-521. Yiamouyiannis  v . Chemic al  Abstracts  
Service  et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 578 F. 2d 164.

No. 78-522. Wentz  et  al . v . International  Brother -
hood  of  Electric al  Worker s  et  al . C. A. 8th Cir. Certio-
rari denied. Reported below: 578 F. 2d 1271.

No. 78-525. Wilmorit e , Inc ., et  al . v . Eagan  Real  Es -
tate , Inc ., et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 578 F. 2d 1372.

No. 78-527. Courie r -Newsom  Expres s , Inc . v . Martin  
Import s . C. A. 7th Cir. Certiorari denied. Reported be-
low: 580 F. 2d 240.

No. 78-534. Welsh  et  al . v . Kinchl a  et  al . C. A. 1st 
Cir. Certiorari denied. Reported below: 577 F. 2d 767.
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No. 78-539. Mize  et  al . v . Darrow  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 574 F. 2d 1333.

No. 78-541. Delta  Ref riger ation  Co . v . Upjoh n  Co . 
C. A. 5th Cir. Certiorari denied. Reported below: 575 F. 2d 
879.

No. 78-545. Moore  v . Supreme  Court  of  South  Caro -
lina  et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 577 F. 2d 735.

No. 78-552. Built a  v . General  Electr ic  Credit  Corp . 
C. A. 5th Cir. Certiorari denied. Reported below: 575 F. 2d 
879.

No. 78-554. Natu ral  Gas  Pipelin e  Company  of  Amer -
ica  v. Zimme r , Truste e . C. A. 5th Cir. Certiorari denied. 
Reported below: 576 F. 2d 106.

No. 78-555. Warren  v . Kuiper , State  Engineer , Colo -
rado  Ground  Water  Commis si on , et  al . Sup. Ct. Colo. 
Certiorari denied. Reported below: 195 Colo. 541, 580 P. 2d 
32.

No. 78-556. Bloch  et  al . v . Bloch . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 724.

No. 78-564. Watki ns  et  ux . v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported 
below: 63 App. Div. 2d 1033, 406 N. Y. S. 2d 343.

No. 78-565. Local  Union  No . 513, International  Union  
of  Ope rating  Engi nee rs , AFL-CIO v. Vandev enter . C. A. 
8th Cir. Certiorari denied. Reported below: 579 F. 2d 1373.

No. 78-566. Powell  v . Syracuse  Unive rsit y  et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 580 F. 2d 1150.

No. 78-568. Arriaza  et  al . v . Crocker  National  Bank . 
C. A. 9th Cir. Certiorari denied. Reported below: 577 F. 2d 
750.
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No. 78-573. Melton  v . Bow . Sup. Ct. Ga. Certiorari 
denied. Reported below: 241 Ga. 629, 247 S. E. 2d 100.

No. 78-576. Amalgamated  Meat  Cutte rs  & Butcher  
Workme n  of  North  America , AFL-CIO v. Winn -Dixie  
Stores , Inc . C. A. 5th Cir. Certiorari denied. Reported 
below: 567 F. 2d 1343 and 575 F. 2d 1107.

No. 78-578. In  re  Stein berg er . Sup. Jud. Ct. Me. Cer-
tiorari denied. Reported below: 387 A. 2d 1121.

No. 78-593. South  Carolin a  National  Bank  v . North  
Carolin a  National  Bank . C. A. 4th Cir. Certiorari denied. 
Reported below: 573 F. 2d 1305.

No. 78-595. Lone  Star  Gas  Co . v . Bullo ck , Comptroller  
of  Public  Accou nts , et  al . Sup. Ct. Tex. Certiorari denied. 
Reported below: 567 S. W. 2d 493.

No. 78-601. Schult ze  et  ux . v . Chevron  Oil  Co . C. A. 
3d Cir. Certiorari denied. Reported below: 579 F. 2d 776.

No. 78-626. Long  v . Unite d  States . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 574 F. 2d 761.

No. 78-662. Irvin  v . United  States  Civi l  Servi ce  Com -
mis si on . C. A. 5th Cir. Certiorari denied. Reported 
below: 577 F. 2d 144.

No. 78-667. Amend  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 577 F. 2d 145.

No. 78-670. Hanks  v . Unite d  State s Attorney  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 573 F. 
2d 1315.

No. 78-723. Jones  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 580 F. 2d 349.

No. 78-5015. Bean  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 575 F. 2d 880.
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No. 78-5063. Chris tian  v . Hogan  et  al . C. A. 5th Cir. 
Certiorari denied.

No. 78-5168. Jones  v . United  States ; and
No. 78-5200. Holt  v . Unite d  States . C. A. 6th Cir. 

Certiorari denied. Reported below: 582 F. 2d 1281.

No. 78-5180. Johnson  v . Alexande r , Secre tary  of  the  
Army , et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 572 F. 2d 1219.

No. 78-5195. Carver  v . United  States ; and
No. 78-5436. Curtis  v . Unite d  Stat es . C. A. 7th Cir. 

Certiorari denied. Reported below: 582 F. 2d 1284.

No. 78-5208. Heimerle  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 572 F. 2d 57.

No. 78-5216. Locks  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 78-5247. Mayfi eld  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 78-5262. Ho Yin  Wong  v . Unite d  State s Distr ict  
Court  for  the  Central  Dis trict  of  Calif ornia . C. A. 9th 
Cir. Certiorari denied.

No. 78-5268. Smith  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 574 F. 2d 707.

No. 78-5277. Knuckle s  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 581 F. 2d 305.

No. 78-5293. Gaias  et  al . v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 580 F. 2d 1382.

No. 78-5317. Mosley  v . United  States  Departmen t  of  
Labor  et  al  C. A. 9th Cir. Certiorari denied. Reported 
below: 577 F. 2d 751.
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No. 78-5320. Morris  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1048.

No. 78-5328. Kortright  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 586 F. 2d 832.

No. 78-5343. Landrum  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1281.

No. 78-5350. Hilton  v . Unite d  Stat es . Ct. App. D. C. 
Certiorari denied.

No. 78-5356. Driver  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 581 F. 2d 80.

No. 78-5370. Wish art  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 582 F. 2d 236.

No. 78-5372. Goodw in  v . Morris , Warden . C. A. 9th 
Cir. Certiorari denied. Reported below: 577 F. 2d 751.

No. 78-5377. Pife r  v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1281.

No. 78-5382. Yates  v . United  States  Civil  Service  Com -
mis si on . C. A. D. C. Cir. Certiorari denied.

No. 78-5383. Rosenbe rg  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 580 F. 2d 1046.

No. 78-5387. Smith  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1280.

No. 78-5391. Dixon  v . Unite d  States . C. A. 5th Cir.
Certiorari denied. Reported below: 577 F. 2d 145.

No. 78-5392. Leal  v . United  Stat es . C. A. 9th Cir.
Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-5412. Hawpe toss  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied.
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No. 78-5417. Collins  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 578 F. 2d 1366.

No. 78-5426. Jones  v . United  States . Ct. Cl. Certio-
rari denied. Reported below: 217 Ct. Cl.---- , 578 F. 2d 1391.

No. 78-5446. Mendo za  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 574 F. 2d 1373.

No. 78-5447. Willi ams  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1039.

No. 78-5495. Talle y  v . Forest  City  Foundries  Co . et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 582 F. 
2d 1280.

No. 78-5500. Mason  v . Zahradnick , Penitent iary  Su -
peri ntendent . C. A. 4th Cir. Certiorari denied. Reported 
below: 573 F. 2d 1305.

No. 78-5501. Hollis  v . Estel le , Correc tions  Direct or . 
C. A. 5th Cir. Certiorari denied.

No. 78-5509. Lloyd  v . Calif ornia . Ct. App. Cal., 3d 
App. Dist. Certiorari denied.

No. 78-5512. Nicholas  v . Tenness ee  Departm ent  of  
Emp loyment  Securit y  et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 575 F. 2d 1338.

No. 78-5514. Norket t  v . Virgini a . Sup. Ct. Va. Cer-
tiorari denied.

No. 78-5516. Bruce  v . Indiana . Sup. Ct. Ind. Certio-
rari denied. Reported below: 268 Ind. 180, 375 N. E. 2d 
1042.

No. 78-5518. Turpin  v . City  of  West  Haven . C. A. 
2d Cir. Certiorari denied. Reported below: 579 F. 2d 152.

No. 78-5521. Mc Mahon  v . Pennsylvani a  Board  of  Pro -
bati on  and  Parole . Pa. Commw. Ct. Certiorari denied.
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No. 78-5523. Catanzaro  v . Masc o  Corp . C. A. 3d Cir. 
Certiorari denied. Reported below: 575 F. 2d 1085.

No. 78-5524. Wern  v . City  of  Cente rvill e , Ohio . Ct. 
App. Ohio, Montgomery County. Certiorari denied.

No. 78-5525. Jones  v . Unite d States . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1277.

No. 78-5530. Salter  v . Johns ton , Sherif f . C. A. 6th 
Cir. Certiorari denied. Reported below: 579 F. 2d 1007.

No. 78-5534. Peters on  et  al . v . Puerto  Rico . Sup. Ct. 
P. R. Certiorari denied. Reported below:---- P. R. R.----- .

No. 78-5536. Harmon  v . Mis si ss ippi . Sup. Ct. Miss. 
Certiorari denied. Reported below: 362 So. 2d 629.

No. 78-5537. Garza  v . Oregon . Ct. App. Ore. Certio-
rari denied. Reported below: 32 Ore. App. 643, 574 P. 2d 
1151.

No. 78-5538. In  re  Welfare  of  A. R. W. et  al . Sup. 
Ct. Minn. Certiorari denied. Reported below: 268 N. W. 
2d 414.

No. 78-5539. Clifton  v . Calif orni a . Ct. App. Cal., 5th 
App. Dist. Certiorari denied.

No. 78-5543. Hinchcl if fe  v . Pennsy lvani a . Sup. Ct. 
Pa. Certiorari denied. Reported below: 479 Pa. 551, 388 
A. 2d 1068.

No. 78-5545. Holsey  v . Colli ns , Warden . C. A. 4th 
Cir. Certiorari denied. Reported below: 580 F. 2d 1048.

No. 78-5547. Brightw ell  v . Pennsylvania . Sup. Ct. 
Pa. Certiorari denied. Reported below: 479 Pa. 541, 388 A. 
2d 1063.
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No. 78-5549. Sherri l  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied.

No. 78-5565. O’Calagan  (Cerezo ) v . Government  of  
the  Canal  Zone . C. A. 5th Cir. Certiorari denied. Re-
ported below: 580 F. 2d 161.

No. 78-5572. O’Bryant  v . Pennsylvania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 479 Pa. 534, 388 A. 2d 
1059.

No. 78-5584. Alexander  v . Smit h , Correct ional  Su -
perin tendent . C. A. 2d Cir. Certiorari denied. Reported 
below: 582 F. 2d 212.

No. 78-5588. Mc Clendon  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 582 F. 2d 1287.

No. 78-5595. Jimene z (Gonzalez ) v . Governmen t  of  
the  Canal  Zone . C. A. 5th Cir. Certiorari denied. Re-
ported below: 580 F. 2d 897.

No. 78-5596. Kruckebe rg  v . India na . Sup. Ct. Ind. 
Certiorari denied. Reported below: 268 Ind. 643, 377 N. E. 
2d 1351.

No. 78-5602. Key  v . Georgia . Ct. App. Ga. Certiorari 
denied. Reported below: 146 Ga. App. 536, 246 S. E. 2d 723.

No. 78-5603. Bloch  et  ux . v . Suf fo lk  Count y  Fede ral  
Savings  & Loan  Assn . C. A. 2d Cir. Certiorari denied.

No. 78-5607. Clec kler  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1055.

No. 78-5608. Brown  v . Blackburn , Warden . C. A. 5th 
Cir. Certiorari denied.

No. 78-5614. Vogel  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 870.
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No. 78-5616. Vines  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 580 F. 2d 850.

No. 78-5622. Hamnett  v . Michigan  Confe rence  of  
Teamster s  Welf are  Fund  et  al . C. A. 6th Cir. Certiorari 
denied. Reported below: 586 F. 2d 843.

No. 78-5624. Seawel l  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 583 F. 2d 416.

No. 78-5627. Jernig an  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1211.

No. 78-5628. Chase  v . Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 584 F. 2d 978.

No. 78-5634. Mahler  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 579 F. 2d 730.

No. 78-5637. Beasley  v . Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 571 F. 2d 578.

No. 76-6882. Meeks  v . Florida . Sup. Ct. Fla.;
No. 78-5225. Duffy  v . Texas . Ct. Crim. App. Tex.;
No. 78-5490. Alderman  v . Georgia . Sup. Ct. Ga.; and
No. 78-5544. Stephens  v . Hopp er , Warden . Sup. Ct. 

Ga. Certiorari denied. Reported below: No. 76-6882, 339 
So. 2d 186; No. 78-5225, 567 S. W. 2d 197; No. 78-5490, 241 
Ga. 496, 246 S. E. 2d 642; No. 78-5544, 241 Ga. 596, 247 
S. E. 2d 92.

Mr . Justi ce  Brennan  and Mr . Just ice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.
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No. 77-1556. Berg  et  al . v . Berger . C. A. 7th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 570 F. 2d 348.

Mr . Justi ce  Powell , with whom Mr . Justice  Rehnquis t  
joins, dissenting.

Respondent, a nontenured public school teacher, was dis-
missed from her job in May 1975, following months of 
disagreement and dissension with her supervisors. The situa-
tion came to a head about six weeks before her dismissal. An 
informal conference was arranged and respondent, accompanied 
by her counsel, met with several school administrators to 
discuss her performance as a teacher. Although the meeting 
lasted for some time, it was confined primarily to an extensive 
cross-examination by respondent’s counsel of the school 
administrators. The meeting was terminated inconclusively 
because respondent’s counsel insisted upon a “specific written 
statement of charges” as a precondition of his client’s full 
participation in the meeting and “never allowed her to 
speak.”*

*Dr. Robinson, one of the defendants, took notes of the meeting. His 
record of the events leading to the adjournment of the meeting was as 
follows:
“Mr. Ditkowsky [counsel for Miss Berger]: Again, Dr. Robinson, I re-
spectfully submit that since we do not have a specific written statement of 
charges, and furthermore, since the nature of some of these charges are 
components of a Court suit we already have against the Board of Educa-
tion, I do not feel that my client’s participation in this meeting is 
proper. . . .
“Dr. Robinson: Mr. Ditkowsky, will you allow your client to respond to 
any of the reported activities [ ?]
“Mr. Ditkowsky: Yes, I will allow her to respond, but only for the sake 
of accommodation. Further, I would like the record to show that there 
should be a Court reporter present, and the charges should be made 
specifically in writing.
“(At this point the matter of impersonating a parent was discussed at great 
length. It turned into an extensive cross-examination by Mr. Ditkowsky 
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After conferring among themselves, the administrators, peti-
tioners here, decided that the problems arising from respond-
ent’s conduct were sufficiently severe to merit an immediate 
recommendation of dismissal to the Board of Education. Their 
report to the Board referred to over 90 memoranda respondent 
had written to her principals during the past year about urgent 
problems with her students, emergencies which upon investi-
gation were determined to be nonexistent or exaggerated; over 

of Miss O’Shea and Mrs. Berg [principals under whom Miss Berger 
served]. Neither Miss O’Shea nor Mrs. Berg were prepared with sup-
portive documentation nor were they prepared to undergo an extensive 
cross-examination. This cross-examination went on for twenty to thirty 
minutes, and it appeared that Mr. Ditkowsky was taking advantage of the 
principals. Occasionally Miss Berger tried to volunteer some information, 
but Mr. Ditkowsky never allowed her to speak. It took about thirty 
minutes to cover one reported activity, when Mrs. Whitten [counsel for 
the school board] intervened.)
“Mrs. Whitten: Perhaps we should postpone this meeting to a time when 
we can supply you with a specific statement of charges and a time when 
the line administrators could have their supportive documentation avail-
able to them.
“Mr. Ditkowsky: We would be agreeable to this.
“Dr. Robinson: We will have to investigate with our Law Department as 
to whether or not under the State Statute it would be necessary for us 
to provide you with a written statement of charges which can be reviewed 
by you prior to any action by our Board of Education. You will be 
notified.”

The Law Department advised petitioners that another meeting was not 
necessary. Instead, counsel for respondent was invited to review the 
documentation of Miss Berger’s misconduct which the principals had 
compiled.

Respondent did not dispute this version of these events, but rather 
adopted it in her own pleadings. These notes provided substantial sup-
port for Dr. Robinson’s statement, contained in an answer to one of 
respondent’s interrogatories, that “[t]he entire purpose of the conference, 
which was to give Miss Berger an opportunity to respond to the allega-
tions, was thwarted by her attorney, who would not allow her to respond.” 
Respondent did not controvert this statement by any counter-affidavit.
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60 telephone calls to principals and parents, the majority of 
which were threatening and harassing; and five incidents in 
which she had called the police into her classroom without 
cause and in violation of school policy. The report mentioned 
one incident where respondent had impersonated a parent and 
threatened other parents with a lawsuit. Following peti-
tioners’ recommendation, the Board discharged respondent for 
insubordination and conduct unbecoming a teacher.

Respondent filed an action under 42 U. S. C. § 1983 in the 
United States District Court for the Northern District of 
Illinois, accusing petitioners of having engaged in a malicious 
conspiracy to violate her rights under, inter alia, the First, 
Fourth, Fifth, Sixth, Eighth, Thirteenth, and Fourteenth 
Amendments. The District Court granted summary judgment 
for petitioners, ruling that “there is no genuine issue of fact to 
be submitted to the trier of fact” and concluding that peti-
tioners “are entitled to a judgment as a matter of law.” On 
appeal, the Seventh Circuit reversed. It perceived that the 
case turned on whether respondent had been deprived of a 
property or liberty interest without due process of law, and it 
found disputed issues of fact on this question. Respondent 
might be able to prove either that she had a property right to 
serve out the balance of her contract term or that the public 
dissemination of the charges against her created a stigma that 
infringed a protected liberty interest. Judge Pell dissented.

I would grant the petition for certiorari and summarily 
reverse. Even if respondent were able to prove the existence 
of a constitutionally protected property or liberty interest, it 
seems clear that the procedural requirements of the Due 
Process Clause were met on the facts of this case. Judge Pell 
appears to have been correct in observing:

“It needs no reading between the lines of the record 
presented to us to discern that the [petitioners], exercising 
their functions of operating the school system, terminated 
a non-tenured teacher who was seriously detrimental to 
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the proper accomplishment of the educational aims of the 
school.”

With respect to the procedures followed here, Judge Pell noted: 
“[T]his non-tenured teacher received the due process to 
which she was entitled by virtue of her status. She was 
given a meeting with school authorities who were willing 
to discuss with her and her attorney the difficulties which 
she was causing in the school where she was purporting to 
teach. The attorney’s tactics on that occasion subverted 
the effort.”

Our decisions in Board of Curators v. Horowitz, 435 U. S. 78 
(1978); Goss v. Lopez, 419 U. S. 565 (1975); and Cafeteria 
Workers v. McElroy, 367 U. S. 886 (1961), have emphasized 
that the requirements of due process are flexible, varying 
according to the situation involved and interests implicated. 
It is abundantly clear that respondent and her supervisory 
authorities had been in a state of tension and disagreement 
for a period of months, and that respondent had full notice of 
the dissatisfaction with her performance. Finally, respondent 
was afforded a hearing with the appropriate school adminis-
trators at which she had the opportunity, with counsel present, 
to submit her views. It was at the instruction of her counsel 
that respondent did not speak in her own defense on this 
occasion. In sum, respondent received all process that she 
was due. See Board of Curators v. Horowitz, supra, at 85; 
Goss v. Lopez, supra, at 582.

No. 78-173. King  v . Norris . Ct. App. La., 3d Dist. Cer-
tiorari denied. Mr . Just ice  Blackmun  would grant certio-
rari. Reported below: 355 So. 8d 21.

No. 78-352. Will iams  Pipe  Line  Co. et  al . v . Fede ral  
Energy  Regulatory  Commis sion  et  al . C. A. D. C. Cir. 
Certiorari denied. Mr . Just ice  Powel l  would grant cer-
tiorari. Reported below: 189 U. S. App. D. C. 250, 584 F. 2d 
408.
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No. 78-257. Burnette -Carter  Co . v . United  States .
C. A. 6th Cir. Certiorari denied. Mr . Justi ce  White  would 
grant certiorari. Reported below: 575 F. 2d 587.

No. 78-440. County  of  Sonoma  et  al . v . Isbe ll  et  al . 
Sup. Ct. Cal. Certiorari denied for failure to file petition 
within time provided by 28 U. S. C. §2101 (c). Reported 
below: 21 Cal. 3d 61, 577 P. 2d 188.

Mr . Just ice  Steve ns , with whom Mr . Justi ce  Brennan  
and Mr . Just ice  Stewart  join.

When a petition for certiorari is jurisdictionally untimely, 
should the Court so indicate in its order denying the writ? 
I think not, for these reasons: First, since a denial of certio-
rari has no precedential value in any event, the notation 
serves no useful purpose. Second, since the question of time-
liness is not always easy to answer, compare Department of 
Banking v. Pink, 317 U. S. 264, with Puget Sound Power de 
Light Co. n . King County, 264 U. S. 22, and may produce 
different answers from different Members of the Court, even 
the decision to include that brief notation may consume 
valuable time. Third, because there is no consistency in the 
Court’s practice with regard to such notations, their spasmodic 
use may engender confusion and misunderstanding. Accord-
ingly, I do not join in the Court’s statement.

No. 78-455. Mitchel l , Warden  v . Gibson . C. A. 4th 
Cir. Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari denied. Reported below: 581 F. 
2d 75.

No. 78-491. Alton  & Southern  Railw ay  Co. et  al . v . 
Brotherhoo d of  Rail wa y , Airli ne  & Steamshi p Clerks , 
Freig ht  Handler s , Expres s & Stat ion  Employees . C. A.
D. C. Cir. Certiorari denied. Mr . Justi ce  Powell  took no 
part in the consideration or decision of this petition.
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No. 78-579. Reuss , Member  of  House  of  Represen ta -
tive s v. Balles  et  al . C. A. D. C. Cir. Certiorari denied. 
Mr . Justi ce  Powell  took no part in the consideration or deci-
sion of this petition. Reported below: 189 U. S. App. D. C. 
303, 584 F. 2d 461.

No. 78-510. Wisco nsi n  Depa rtme nt  of  Revenue  v . Mid -
we ste rn  Gas  Trans mis si on  Co . Sup. Ct. Wis. Certiorari 
denied. Mr . Just ice  Stew art , Mr . Just ice  White , and Mr . 
Justi ce  Blackmu n  would grant certiorari. Reported below: 
84 Wis. 2d 261, 267 N. W. 2d 253.

No. 78-540. New  York  Times  Co . et  al . v . New  Jers ey  
et  al . Sup. Ct. N. J. Motion of American Newspaper Pub-
lishers Assn, for leave to file a brief as amicus curiae granted. 
Certiorari denied. Mr . Justice  Brennan  took no part in the 
consideration or decision of this motion and petition. Re-
ported below : 78 N. J. 259, 394 A. 2d 330.

Rehearing Denied
No. 77-1288. Quagl ino  v . California , ante, p. 875;
No. 77-1432. Kilrain  et  al . v . Unite d  States , ante, p. 

819;
No. 77-1523. Mill er  v . Unit ed  States , ante, p. 821 ;
No. 77-1586. Keech  et  al . v . Unite d  States  et  al ., ante, 

p. 822;
No. 77-1600. Gillring  Oil  Co . v . Federal  Energy  Regu -

latory  Commiss ion , ante, p. 823 ;
No. 77-1631. Ridgill  et  ux . v . Resto n Homeow ners  

Ass n ., ante, p. 805 ;
No. 77-1643. Houlti n  v . Unite d  States , ante, p. 826;
No. 77-1655. Howell  v . Thomas , Sherif f , ante, p. 826;
No. 77-1661. March  et  ux . v . Allis -Chalme rs  Corp , 

et  al ., ante, p. 826; and
No. 77-1689. Litton  Syste ms , Inc . v . United  States , 

ante, p. 828. Petitions for rehearing denied.
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No. 77-1725. Coleco  Indus tries , Inc . v . Berm an  et  al ., 
ante, p. 830;

No. 77-1737. Roloff  Evangelis tic  Enterpris es , Inc ., 
et  al . v. Texas , ante, p. 803;

No. 77-1781. Rabco  Metal  Products , Inc . v . Natio nal  
Labor  Relat ions  Board , ante, p. 833 ;

No. 77-1787. Giacalo ne  v . United  States , ante, p. 834;
No. 77-1796. Metro  Club , Inc . v . Metro  Pass book , Inc ., 

et  al ., ante, p. 834;
No. 77-1825. Arthu r  et  al . v . Clay  Communi ty  Schools  

et  al . ; and Tolin  et  al . v . Southw est  Parke  Community  
School  Corp , et  al ., ante, p. 806;

No. 77-1834. Lang  v . City  of  Phil adel phi a  et  al ., ante, 
p. 804;

No. 77-1849. Chicago  Sherato n  Corp . v . Zaban  et  al ., 
ante, p. 888;

No. 77-6217. Stacy  v . Florida , 436 U. S. 924;
No. 77-6537. Spea rs  et  al . v . United  States , ante, p. 839;
No. 77-6604. Little  v . Nebras ka , ante, p. 809;
No. 77-6728. Philli ps  v . United  States , ante, p. 826;
No. 77-6759. O’Leary  v . Palmer  et  al ., ante, p. 844;
No. 77-6767. Peacock  v . Cox  et  vir , ante, p. 845;
No. 77-6897. Kennick  v . Plain  Dealer  Publis hing  Co . 

et  al ., ante, p. 852 ;
No. 77-6900. Mackey  v . Florida , ante, p. 807;
No. 78-66. Angelino  et  al . v . Dods on  et  al ., ante, p. 

883;
No. 78-261. Independent  Invest or  Protec tive  Leag ue  

et  al . v. Touche  Ross  & Co., ante, p. 895 ;
No. 78-371. Bernstei n  v . Unite d  States , ante, p. 895;
No. 78-5016. Sayles  v . Sales , ante, p. 868;
No. 78-5098 Noone  v . Dart  Drug  Corp ., ante, p. 871; 

and
No. 78-5240. Hughes  v . Texas , ante, p. 903. Petitions 

for rehearing denied.
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No. 78-5296. Hornick  v . Young  Women 's Christian  
Associ ation  of  Madison , Wisconsi n , Inc ., ante, p. 888 ;

No. 78-5315. Philli ps  v . Snyder  et  al ., ante, p. 898;
No. 78-5353. Campb ell  v . Michi gan , ante, p. 899; and
No. 78-5380. Hemme rle  et  ux . v . First  Federal  Sav -

ings  & Loan  Associ ation  of  De Soto  County , ante, p. 921. 
Petitions for rehearing denied.

Novemb er  30, 1978

Dismissal Under Rule 60
No. 78-655. Pinkus , dba  Ross lyn  News  Co . et  al . v . 

United  States . C. A. 9th Cir. Certiorari dismissed under 
this Court’s Rule 60. Reported below: 579 F. 2d 1174.

Decembe r  4, 1978

Affirmed on Appeal
No. 78-70. Wilk es  County , Georgia , et  al . v . United  

State s . Affirmed on appeal from D. C. D. C. Reported 
below: 450 F. Supp. 1171.

No. 78-439. Bridgep ort  Hydrauli c  Co . et  al . v . Council  
on  Water  Company  Lands  of  Connectic ut  et  al . Affirmed 
on appeal from D. C. Conn. Mr . Justi ce  Powell  and Mr . 
Justic e  Rehnqui st  would vacate judgment and remand case 
for further consideration in light of Penn Central Transporta-
tion Co. n . City of New York, 438 U. S. 104 (1978). Re-
ported below: 453 F. Supp. 942.

Appeals Dismissed
No. 78-5258. Peril lo  v . Depart ment  of  Public  Welfare  

of  Pennsylvania . Appeal from Sup. Ct. Pa. dismissed for 
want of substantial federal question. Mr . Just ice  Stewart  
and Mr . Justi ce  Steve ns  would note probable jurisdiction 
and set case for oral argument. Reported below: 476 Pa. 494, 
383 A. 2d 208.
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No. 78-574. Gibson  Distr ibuting  Co ., Inc ., et  al . v . 
Downtow n Developme nt  Associ ation  of  El  Paso , Inc . 
Appeal from Sup. Ct. Tex. dismissed for want of jurisdiction. 
Notice of appeal was not filed within the time provided by 28 
U. S. C. § 2101 (c). Reported below: 572 S. W. 2d 334.

No. 78-5408. Morpu rgo  v . Prof es si onal  Staff  Congress / 
CUNY et  al . Appeal from C. A. 2d Cir. dismissed for want 
of jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 580 F. 2d 1045.
Certiorari Granted—Reversed. (See No. 78-344, ante, p.

89.)
Miscellaneous Orders

No. A-333. White  v . Unite d  States . C. A. 7th Cir. 
Application for reduction of bond, addressed to Mr . Justice  
Marshall  and referred to the Court, denied.

No. A-404 (78-708). Greene  et  ux . v . United  States . 
Application for recall and stay of mandate of the United 
States Court of Appeals for the Eighth Circuit, addressed to 
Mr . Justice  Marsh all  and referred to the Court, denied.

No. A-472 (78-621). Villa ge  of  Carpe nters ville  v . Lim - 
peris , Truste e in  Bankruptc y . Application for stay of 
judgment of the United States Court of Appeals for the Sev-
enth Circuit, entered July 14, 1978, addressed to Mr . Justi ce  
White , and referred to the Court, denied.

No. 78-329. Bello tti , Attor ney  General  of  Mass achu -
se tts , et  al . v. Baird  et  al . ; and

No. 78-330. Hunerwadel  v . Baird  et  al . D. C. Mass. 
[Probable jurisdiction noted, ante, p. 925.] Motion of appel-
lees Planned Parenthood League of Massachusetts et al. for 
additional time for oral argument denied. Alternative motion 
for divided argument granted. Motion of appellees Baird et 
al. to strike appearance of counsel for Planned Parenthood 
League of Massachusetts et al. denied.
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No. 76-1234. Harris , Secre tary  of  Housi ng  and  Urban  
Devel opme nt , et  al . v . Ross  et  al . C. A. 4th Cir.; and

No. 76-1261. Harris , Secre tary  of  Housi ng  and  Urban  
Devel opme nt , et  al . v . Abrams  et  al . C. A. 9th Cir. [Cer-
tiorari granted, 431 U. S. 928.] Motion of the Solicitor Gen-
eral, with consent of respondents, for reference to the United 
States District Court for the District of Maryland [in No. 
76-1234], and for reference to the United States District 
Court for the Central District of California [in No. 76-1261], 
to consider settlement granted.

No. 78-90. Burch  et  al . v . Louis iana . Sup. Ct. La. 
[Certiorari granted, ante, p. 925.] Motion of petitioners to 
dispense with printing appendix granted.

No. 78-432. United  Steelworkers  of  America , AFL- 
CIO-CLC v. Weber  et  al . ;

No. 78-435. Kaiser  Aluminum  & Chemical  Corp . v . 
Weber  et  al . ; and

No. 78-436. United  State s  et  al . v . Weber  et  al . C. A. 
5th Cir. Motion of Government Contract Employers Assn, 
for leave to file a brief as amicus curiae granted. Mr . Justi ce  
Stevens  took no part in the consideration or decision of this 
motion.

Certiorari Granted
No. 78-5283. Jackson  v . Virginia  et  al . C. A. 4th Cir. 

Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 580 F. 2d 1048.

No. 78-5374. Smith  v . Maryla nd . Ct. App. Md. Mo-
tion of petitioner for leave to proceed in forma pauperis and 
certiorari granted. Reported below: 283 Md. 156, 389 A. 2d 
858.

Certiorari denied. (See also No. 78-5408, supra.)
No. 77-6979. Pierce  v . Jago , Correc tional  Supe rin -

tend ent . C. A. 6th Cir. Certiorari denied.
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No. 78-166. Plaquemines  Parish  Schoo l Board  v . 
Brous sar d et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 572 F. 2d 1113.

No. 78-271. Dinko  v . Unite d  States ; and
No. 78-469. Dinko  v . Unite d Stat es . C. A. 2d Cir. 

Certiorari denied. Reported below: 573 F. 2d 1297.

No. 78-296. Salvucci  v . Revere  Racing  Assn ., Inc ., et  
al . C. A. 1st Cir. Certiorari denied. Reported below: 577 
F. 2d 721.

No. 78-340. Hamil ton  et  al . v . United  States ;
No. 78-396. Fitzgerald  v . United  States ;
No. 78-398. Kovach  v . Unite d  States ; and
No. 78-5313. Leahu  v . United  Stat es . C. A. 7th Cir. 

Certiorari denied. Reported below: 579 F. 2d 1014.

No. 78-353. Luigi  Goldstein , Inc . v . United  States . 
Ct. Cl. Certiorari denied.

No. 78-369. Shannon  et  al . v . Department  of  Housing  
and  Urban  Develop ment  et  al . C. A. 3d Cir. Certiorari 
denied. Reported below: 577 F. 2d 854.

No. 78-4:08. Ducharme  et  vir  v . Merrill -Natio nal  
Laboratori es  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 574 F. 2d 1307.

No. 78-433. Gordon  Trans port s , Inc ., et  al . v . High -
wa y  & City  Freig ht  Drivers , Dockme n  & Helpe rs , Local  
Union  No . 600. C. A. 8th Cir. Certiorari denied. Re-
ported below: 576 F. 2d 1285.

No. 78-441. Alli ed  International  Products , Ltd . v . 
Textron  Indus tries , Inc . C. A. 1st Cir. Certiorari denied. 
Reported below: 577 F. 2d 722.

No. 78-442. OTM Corp . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 572 F. 2d 1046.
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No. 78-445. Anderson , Direc tor , Departme nt  of  Regis -
trati on  and  Educati on  of  Illinois  v . Baras a  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 582 F. 2d 1283.

No. 78-448. Wright  et  al . v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 577 F. 2d 739.

No. 78-461. Norton  v . United  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 581 F. 2d 390.

No. 78-487. Marques -Uria  v . Immigra tion  and  Natu -
ralizati on  Serv ice . C. A. 9th Cir. Certiorari denied. Re-
ported below: 577 F. 2d 751.

No. 78-570. Premier  Corp . v . Shevin , Shapo  & Shevin , 
P. A. C. A. 5th Cir. Certiorari denied. Reported below: 
578 F. 2d 566.

No. 78-583. Herrm ann  v . Moore  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 576 F. 2d 453.

No. 78-584. Robin son  v . Miss iss ipp i . Sup. Ct. Miss. 
Certiorari denied. Reported below: 359 So. 2d 1355.

No. 78-596. Russ et  al . v . Ratlif f . C. A. 8th Cir. 
Certiorari denied. Reported below: 578 F. 2d 221.

No. 78-598. Loui svi lle  & Nashville  Railr oad  Co. et  al . 
v. Hasty . Sup. Ct. Miss. Certiorari denied. Reported be-
low: 360 So. 2d 925.

No. 78-613. Rutledge  et  al . v . Long , Personn el  Direc -
tor , Departme nt  of  Administr ation  of  Kansas , et  al . Ct. 
App. Kan. Certiorari denied. Reported below: 2 Kan. App. 
2d xxii, 580 P. 2d 437.

No. 78-616. Markus  v . Ross , Industrial  Commis sio ner  
of  New  York . Ct. App. N. Y. Certiorari denied.

No. 78-620. Atkinson , Adminis trator  v . Bass  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 579 F. 2d 
865.
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No. 78-628. Hutter  v . Lake  View  Trust  & Savi ngs  
Bank  et  al . App. Ct. Ill., 1st Dist. Certiorari denied. Re-
ported below: 54 Ill. App. 3d 653, 370 N. E. 2d 47.

No. 78-631. Bush  v . Webs ter , Mayor  of  Gu -Win , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 568 F. 2d 
1365.

No. 78-635. Acous ti  Engineeri ng  Company  of  Flor ida  
v. Sea  et  al . Dist. Ct. App. Fla., 1st Dist. Certiorari de-
nied. Reported below: 352 So. 2d 1250.

No. 78-636. Fagna n v . Great  Centra l  Insurance  Co . 
C. A. 7th Cir. Certiorari denied. Reported below: 577 F. 2d 
418.

No. 78-643. Rockw ell  Interna tional  Corp . v . Kirk . 
C. A. 9th Cir. Certiorari denied. Reported below: 578 F. 2d 
814.

No. 78-644. Lee  Klinge r  Volks wag en , Inc . v . Chrysler  
Corp , et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 583 F. 2d 910.

No. 78-648. City  of  San  Antoni o  v . San  Pedro  North , 
Ltd ., et  al . Ct. Civ. App. Tex., 4th Sup. Jud. Dist. Certio-
rari denied. Reported below: 562 S. W. 2d 260.

No. 78-715. Fitzger ald  v . Staats , Comp troller  Gen -
eral , et  al . C. A. D. C. Cir. Certiorari denied. Reported 
below: 188 U. S. App. D. C. 193, 578 F. 2d 435.

No. 78-5166. Rudolph  v . Kentucky . Sup. Ct. Ky. 
Certiorari denied. Reported below: 564 S. W. 2d 1.

No. 78-5212. Wright  v . Estel le , Correcti ons  Director . 
C. A. 5th Cir. Certiorari denied. Reported below: 572 F. 2d 
1071.

No. 78-5242. Drennon  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 581 P. 2d 901.
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No. 78-5273. Connor  et  ux . v . Illinois . App. Ct. Ill., 
1st Dist. Certiorari denied. Reported below: 57 Ill. App. 
3d 607, 373 N. E. 2d 684.

No. 78-5275. Górecki  v . Illinois . App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 54 Ill. App. 3d 267, 369 
N. E. 2d 380.

No. 78-5341. Von  Reed  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1278.

No. 78-5355. Brown  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 573 F. 2d 84.

No. 78-5360. Parker  v . United  Stat es . C. A. D. C. Cir. 
Certiorari denied. Reported below: 188 U. S. App. D. C. 
201, 578 F. 2d 443.

No. 78-5375. Gallagher  v . Florida . Dist. Ct. App. Fla., 
2d Dist. Certiorari denied. Reported below: 359 So. 2d 
1224.

No. 78-5396. Rayo  v . United  Stat es . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 580 F. 2d 1137.

No. 78-5401. Haley  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 581 F. 2d 723.

No. 78-5409. Fierro -Soza  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 582 F. 2d 460.

No. 78-5418. Aguilera  et  al . v . Unit ed  State s ;
No. 78-5452. Aguiar  et  al . v . Unite d  States ; and
No. 78-5453. Miran da  et  al . v . United  Stat es . C. A. 

5th Cir. Certiorari denied. Reported below: 579 F. 2d 641.

No. 78-5425. Torres  et  al . v. Ramo s et  al . C. A. 1st 
Cir. Certiorari denied. Reported below: 578 F. 2d 11.

No. 78-5443. York  v . Unite d State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1036.
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No. 78-5445. Stone  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 579 F. 2d 642.

No. 78-5451. Prince  et  al . v . Unite d  States ; and
No. 78-5465. Fost er  v . United  Stat es . C. A. D. C. Cir. 

Certiorari denied. Reported below: 190 U. S. App. D. C. 16, 
584 F. 2d 997.

No. 78-5475. Martina  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-5513. Homan  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied.

No. 78-5558. Hoffm an  v . Blackburn , Warden . C. A. 
5th Cir. Certiorari denied.

No. 78-5561. Bailey  v . Mitchell , Warden . C. A. 4th 
Cir. Certiorari denied.

No. 78-5566. Monroe  v . Unit ed  Stat es . Ct. App. D. C. 
Certiorari denied. Reported below: 389 A. 2d 811.

No. 78-5567. Macumber  v . Arizona . Sup. Ct. Ariz. 
Certiorari denied. Reported below: 119 Ariz. 516, 582 P. 2d 
162.

No. 78-5568. Reich  v . Dow  Badische  Co. et  al . C. A. 
2d Cir. Certiorari denied. Reported below: 575 F. 2d 363.

No. 78-5642. Adams  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 581 F. 2d 193.

No. 78-5655. Martin  v . Coope r , U. S. Parole  Commis -
sioner , et  al . C. A. 5th Cir. Certiorari denied.

No. 78-5676. Worch es ter  v . Crisp , Warden , et  al . C. A. 
10th Cir. Certiorari denied.
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No. 77-1464. Hues et  al . v . Unite d  States  ;
No. 77-1467. South  Park  Indep ende nt  Schoo l  Dis -

trict  v. United  States ; and
No. 78-222. Board  of  Education  for  the  City  of  Val -

dost a , Georgia  v . Unite d  States . C. A. 5th Cir. Certiorari 
denied. Reported below: Nos. 77-1464 and 77-1467, 566 F. 
2d 1221; No. 78-222, 576 F. 2d 37.

Mr . Justice  Rehnqu ist , with whom Mr . Justi ce  Powell  
joins, dissenting.

Efforts to describe the complex of factors that go into a 
decision by this Court to deny certiorari in any given case date 
back at least to the opinion of Mr. Justice Frankfurter in 
Maryland v. Baltimore Radio Show, 338 U. S. 912 (1950), 
and I shall make no attempt to embroider them here. Some 
Members of the Court may feel that a case is wrongly de-
cided, but lacking in general importance; others may feel that 
it is of general importance, but rightly decided; for either 
reason, a vote to deny certiorari is logically dictated. In these 
cases it seems to me demonstrable that the Court of Appeals 
has not properly assessed the relationship between Swann v. 
Charlotte-Mecklenburg Board of Education, 402 U. S. 1 
(1971), and Pasadena City Board of Education v. Spangler, 
427 U. S. 424 (1976). Obviously we cannot review in this 
Court every school desegregation case decided by a Court of 
Appeals, and particularly where, as here, the Court of Ap-
peals merely remands the case to the District Court for 
further proceedings, there is a very natural tendency to con-
clude that the decisions of the Court of Appeals are not 
deserving of plenary review given the almost unmanageable 
caseload of the Court. But the Court of Appeals from which 
these cases come historically has had to decide more school 
desegregation cases than any other Court of Appeals, and the 
interminable pendency of school desegregation litigation re-
sulting from remand orders such as these is precisely what 
was condemned in Pasadena, supra. I would therefore grant 
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certiorari to review the orders of the Court of Appeals re-
manding these cases to their respective District Courts.

I
Nos. 77-1464 and 77-1467. South Park Independent School 

District
The United States brought this action in 1970, and in that 

same year the District Court adopted a school desegregation 
plan submitted by the district, “with certain modifications 
designed to increase the overall percentage of integration at 
particular schools.” App. to Pet. for Cert, in No. 77-1467, 
pp. C-l—C-2 (hereinafter cited as Pet.). Since no party 
sought to appeal, the District Court’s order became final. 
Almost six years later, the United States filed a motion 
for “supplemental relief,” seeking an order requiring the 
district to “develop, adopt and implement a comprehensive 
school desegregation plan.” The Government’s motion, it 
should be noted, was filed after this Court’s decision in 
Pasadena, supra. The motion was supported largely by the 
Government’s assertion that during the 1975-1976 school term, 
75.1% of all black students in the system attended schools 
that were 92% or more black, while 77.5% of all white 
students attended schools that were 86% or more white. The 
School District filed a reply, a group of parents successfully 
sought to intervene, and two separate hearings on the Govern-
ment’s motion were held in the District Court. The School 
District called witnesses in support of its petition; the Gov-
ernment called none.

The court concluded from the evidence before it that the 
1970 desegregation order had dissolved all vestiges of a dual 
system. Noting that in each academic year since entry of the 
1970 order total student enrollment in the district had consist-
ently declined, while the percentage of black students enrolled 
in the district had steadily increased, the District Court found 
that “[t]he desegregative results differing from those antici-
pated in 1970 have been the result of shifting residential
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patterns, attendance of some district students at private 
schools, and other factors beyond the control of defendant 
[school district] . . . Pet. B-5. The court also found that 
the School District had complied with the 1970 order in all 
respects and had taken no action having a natural and fore-
seeable segregative effect on schools in the district. Student 
class assignments in the district had been made without regard 
to race or color, and no state agency had attempted to alter 
the residential or demographic patterns affecting the compre-
hensive neighborhood attendance plan set forth in the 1970 
order. Concluding that no further action on its part was 
constitutionally required, the District Court denied the motion 
for supplemental relief.1

The Court of Appeals believed that this case was governed 
by a single passage from Swann v. Charlotte-Mecklenburg 
Board of Education, 402 U. S., at 26, removed from its con-
text, describing the duty of district courts to scrutinize initial 
desegregation plans proposed by school boards for systems 
with a history of segregation where such plans contemplate 
the continuance of some schools that “are all or predomi-
nantly of one race.” 2 I think that the Court of Appeals 
erred in applying this particular passage from Swann to a 

1 The District Court also based its denial of the motion for supplemental 
relief on the Government’s failure to comply with 20 U. S. C. § 1758, which 
in essence requires that local school authorities be given notice and a 
reasonable opportunity to develop a voluntary remedial plan before any 
existing court-approved desegregation plan may be modified.

2 “ ‘Where the school authority’s proposed plan for conversion from a 
dual to a unitary system contemplates the continued existence of some 
schools that are all or predominantly of one race, they have the burden of 
showing that such school assignments are genuinely nondiscriminatory. 
The court should scrutinize such schools, and the burden upon the school 
authorities will be to satisfy the court that their racial composition is not 
the result of present or past discriminatory action on their part.’ ” United 
States v. South Park Independent School Diet., 566 F. 2d 1221, 1225 (CA5 
1978), quoting Swann v. Charlotte-Mecklenburg Board of Education, 402 
U. S., at 26.
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school desegregation plan which had been accepted by all 
parties at the time of its inception, and had been in effect for 
six years before the Government decided to seek supplemental 
relief.3 In Swann itself this Court acknowledged the reality 
that minority groups are often found concentrated in par-
ticular parts of metropolitan areas. Recognizing that demo-
graphic patterns can be affected by natural human migration 
as well as by official discrimination, the Swann court observed:

“Neither school authorities nor district courts are consti-
tutionally required to make year-by-year adjustments of 
the racial composition of student bodies once the affirma-
tive duty to desegregate has been accomplished and racial 
discrimination through official action is eliminated from 
the system. ... [I]n the absence of a showing that 
either the school authorities or some other agency of the 
State has deliberately attempted to fix or alter demo-
graphic patterns to affect the racial composition of the 
schools, further intervention by a district court should 
not be necessary.” Id., at 31-32.

This language was brought into sharper focus in Pasadena 
City Board of Education v. Spangler, 427 U. S. 424 (1976). 
Petitioner in Pasadena sought in 1974 to be relieved of a 
provision of a 1970 desegregation order requiring that there be 
no majority of any minority at any Pasadena school. Al-
though the 1970 order had established a racially neutral sys-
tem of student assignment in Pasadena, a “normal pattern of 
human migration” over the following four years had caused 
some Pasadena schools to “sli [p] out of compliance” with the 
no-majority-of-any-minority requirement. The District Court 

3 Indeed, the District Court noted that “[t]he Department of Health, 
Education and Welfare, an agency of [the Government] charged with such 
responsibility, has approved student integration procedures in defendant 
district in each academic school year from entry of the Court’s order to 
the present, and prospectively, for academic school year 1977-78.” Pet. 
B-5.
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denied relief, apparently believing it had authority to impose 
the requirement upon Pasadena schools regardless of what had 
caused the post-1971 change in their racial composition. We 
held that the District Court lacked such authority:

“[T]he District Court was not entitled to require [Pasa-
dena] to rearrange its attendance zones each year so as to 
ensure that the racial mix desired by the court was main-
tained in perpetuity. For having once implemented a 
racially neutral attendance pattern in order to remedy the 
perceived constitutional violations on the part of the 
defendants, the District Court had fully performed its 
function of providing the appropriate remedy for previous 
racially discriminatory attendance patterns.” Id., at 436- 
437.

The thrust of Swann and Pasadena, when taken together, 
is that a district court must heed the Swann mandate to 
closely scrutinize predominantly one-race schools when ap-
proving an initial desegregation plan in a school district with 
a history of de jure segregation, but that the District Court 
has no obligation, indeed, has no authority, to monitor the 
plan indefinitely to make sure that the initial Swann require-
ments are maintained year after year in spite of demographic 
changes which are in no way attributable to the school board. 
A unanimous Court in Swann made clear that the Constitu-
tion requires the dismantling of dual school systems, but does 
not mandate racial balance in schools. This principle was 
reaffirmed in Milliken v. Bradley, 418 U. S. 717, 740-741 
(1974).

Here the Court of Appeals acknowledged that the District 
Court had found “no basis for relief since the 1970 plan 
had desegregated the school district thereby dissolving all 
vestiges of a dual school system.” United States v. South 
Park Independent School Dist., 566 F. 2d 1221, 1224 (CA5 
1978). After expressly observing that it did not view the case 
as “a situation where a district court has refused to rule,” the 
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Court of Appeals nonetheless found the District Court’s hold-
ing that the School District was unitary “not detailed enough 
to show us whether or not the school system meets [the] 
Swann requirement.” Id., at 1225. Accordingly, the case 
was remanded to the District Court for “supplemental find-
ings of fact.”

I believe the Court of Appeals was wrong in its analysis of 
Fourteenth Amendment law when it implied that Swann 
rather than Pasadena would apply to a situation in which 
there had been in effect for six years a school desegregation 
plan fully accepted by all of the parties, including the United 
States. But more importantly, this case has an unsettling 
precedential potential for similar cases throughout the federal- 
court system. The Court of Appeals’ opinion gives no clue 
to the District Court as to where it went wrong or how it can 
correct whatever mistake the Court of Appeals believes that it 
made. So far as I can tell from the remand order of the Court 
of Appeals, the District Court appears condemned to a fate 
akin to that of Sisyphus, the mythical King of Corinth who 
was sentenced by Zeus to an eternity in Hades trying “to roll 
a rock uphill which forever rolled back upon him.”4 Such a 
result, in my view, represents a departure “from the accepted 
and usual course of judicial proceedings” sufficient to warrant 
a grant of certiorari pursuant to our Rule 19 (l)(b).

II
No. 78-222. Board of Education for the City of Valdosta v. 

United States
In Board of Education for the City of Valdosta v. United 

States, 576 F. 2d 37 (CA5 1978), another panel of the Fifth 
Circuit relied upon the decision in South Park as “the law of 
school desegregation as currently understood in this Circuit.” 
576 F. 2d, at 38 (emphasis added). There the United States

4 E. Hamilton, Mythology 439-440 (1945).
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moved in 1976 for supplemental relief to “correct” the racial 
imbalance that had developed in certain Valdosta elemen-
tary schools since entry of the District Court’s desegrega-
tion plan in 1971. After an evidentiary hearing, the District 
Court found that the school board had followed the 1971 
desegregation order to the letter and that any racial im-
balance in Valdosta schools “exists . . . not because of any 
action or inaction on the part of the Defendant Board of 
Education, but . . . simply because of a change in housing 
patterns which has occurred since the date of the Court’s 
original order . . . .” App. to Pet. for Cert, in No. 78-222, 
p. 5c. Having found the Valdosta school system unitary, the 
District Court denied the Government’s motion for supple-
mental relief.

On appeal the Court of Appeals rejected the contention that 
the District Court’s holding was compelled by Pasadena City 
Board of Education v. Spangler. Relying on South Park for 
the propositen that “the continued existence of a significant 
number of virtually one-race schools is constitutionally sus-
pect,” the court held that the “high incidence of racially 
identifiable schools belies the school board’s contention that 
Valdosta has achieved a unitary school system. 576 F. 2d, at 
38. Accordingly, the case was “remanded to the district court 
for the development of a plan . . . designed to alleviate the 
incidence of virtually one-race elementary schools.” Ibid.

The Court of Appeals, having based its decision solely on 
statistics indicating that there were five racially identifiable 
elementary schools in Valdosta in 1976, undoubtedly acknowl-
edged but can hardly be said to have heeded this Court’s 
observation in Swann, 402 U. S., at 26, that “the existence 
of some small number of one-race . . . schools within a 
district is not in and of itself the mark of a system that still 
practices segregation by law.” Before a district court can 
move under the Constitution to “correct” racially imbalanced 
schools, it must be shown that the imbalance was in some
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manner “caused by segregative actions chargeable to [school 
authorities]Pasadena City Board oj Education v. Spangler, 
427 U. S., at 435. There is no indication in the Court of Ap-
peals’ opinion that the Government carried its burden of 
proving that the racial mix of Valdosta’s elementary schools 
was the product of official discrimination, either present or past. 
Absent such a showing in the record, the District Court’s find-
ing that Valdosta had achieved a unitary school system cannot 
be held to be clearly erroneous. See Dayton Board oj Educa-
tion v. Brinkman, 433 U. S. 406, 417-418 (1977). Accordingly, 
I dissent from the Court’s denial of certiorari in this case.

No. 77-1581. Brown  Transport  Corp . v . Atcon , Inc . 
Ct. App. Ga. Certiorari denied. Reported below: 144 Ga. 
App. 301, 241 S. E. 2d 15.

Mr . Justice  White , with whom Mr . Justice  Blackm un  
joins, dissenting.

Respectfully, I dissent from the denial of certiorari.

I
Section 223 of the Motor Carrier Act, 49 Stat. 565, 49 

U. S. C. § 323, prohibits a common carrier by motor vehicle 
from delivering freight transported in interstate commerce 
until all tariff rates and charges have been paid, except as 
permitted by rules and regulations of the Interstate Commerce 
Commission. The Interstate Commerce Commission, pursu-
ant to 49 U. S. C. § 323, has adopted regulations that allow 
delivery without prior collection of freight charges but limit 
the credit that may be extended: Freight bills must be pre-
sented to the shipper and collected within seven days. 49 
CFR § 1322 (1977). A “shipper” is defined as the person who 
undertakes to pay the tariff charges. Ibid. The regulations 
are silent about what happens if the carrier fails to comply 
with the time limits established by them. The question raised 
by this case is whether failure by the carrier to comply with 
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the time limits prescribed by 49 CFR § 1322 (1977) estops the 
carrier from collecting the freight charges from the shipper.

The Georgia Court of Appeals in this case held that it did, 
thereby joining the Seventh Circuit, which had reached a 
similar result in Consolidated Freightways Corp, of Delaware 
v. Admiral Corp., 442 F. 2d 56 (1971).

Judge Swygert dissented in the Consolidated Freightways 
Corp, case, reasoning that “[n]othing in the Motor Carrier Act 
provides that a carrier’s failure to comply with section 323 or 
the Interstate Commerce Commission’s credit regulation should 
result in the carrier’s forfeiting its right to collect freight 
charges.” Id., at 65. At least two jurisdictions share this 
view. AAA Trucking Corp. v. Spherex, Inc., 110 N. H. 472, 
272 A. 2d 594 (1970); East Texas Motor Freight Lines v. 
Franklin County Distilling Co., 184 S. W. 2d 505 (Tex. Civ. 
App. 1944).

This conflict among jurisdictions over an issue which 
“imperatively demand [s] a single uniform rule,” Cooley v. 
Board of Wardens, 12 How. 299, 319 (1852), commands the 
Court’s immediate attention. There is further justification 
for review in Pittsburgh, C., C. & St. L. R. Co. v. Fink, 250 
U. S. 577 (1919). There the Court held that a shipper 
remains liable for the full legal tariff even though the carrier 
mistakenly billed him for less, rejecting an argument that 
estoppel prevented collection on the ground that “[e]stoppel 
could not become the means of successfully avoiding the 
requirement of the act as to equal rates, in violation of the 
provisions of the statute.” Id., at 583. The Fink case, 
although concerning Interstate Commerce Act provisions reg-
ulating railroads and not motor carriers, is directly analogous 
to this case, suggesting that the decision below may be at 
variance with our prior case law.

Because of the substantiality of the federal issue raised, I 
would grant certiorari and set this case for argument.
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II
Although I dissent from denial of certiorari, it must be 

acknowledged that this case is no more deserving of plenary 
consideration than many other cases in which certiorari has 
been denied so far this Term.

A
During the week of September 25, the Court met in Con-

ference to deal with the petitions for certiorari, jurisdictional 
statements in appeals, petitions for rehearing, and miscella-
neous motions that had accumulated and had been studied 
during the summer.*  There was a total of 992 items on the 
Conference List, of which 865 were petitions for writs of cer-
tiorari and 59 were appeals. As the Order Lists for this Term 
prior to today indicate, of these the Court has so far granted 
24 petitions for certiorari, 23 paid and 1 unpaid, and has set 
for plenary consideration 6 appeals. In addition, summary 
action on the merits was taken on 15 petitions for certiorari, 
8 paid and 7 unpaid, and on 30 statements of jurisdiction. 
Seven hundred and ninety-four petitions for certiorari were 
denied, 365 paid and 429 unpaid. Twenty-one appeals were 
dismissed and denied. There were thus 396 paid petitions 
for certiorari acted on and 437 unpaid, for a total of 833. 
Fifty-seven of the 59 appeals were also disposed of. For one 
reason or other, the remaining 32 petitions and 2 appeals 
have been held over for later action.

The 23 paid petitions granted amount to 5.81% of the 396 
paid petitions acted upon. Summary action was taken on an 
additional 2.02%, making a total of 7.83% of the paid peti-

*The analysis following in the text pertains only to this Term’s first 
Conference List. I have little doubt, however, that study of our disposi-
tions of cases on subsequent Conference Lists would yield similar results. 
New filings accumulate at the rate of about 80 per week. As of the 
close of business on November 29, 869 paid petitions and statements of 
jurisdiction had been filed so far this Term, together with 808 unpaid 
petitions and statements of jurisdiction.
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tions that were either granted or disposed of on the merits. 
The single unpaid petition granted amounted to 0.23% of the 
unpaid petitions acted on. Summary action was taken on an 
additional 1.60% of unpaid petitions, making a total of 1.83% 
of the unpaid petitions which were granted or on which sum-
mary action was taken.

B
Our Rule 19 provides that one of the principal factors in 

determining whether certiorari should be granted is whether 
the decision below conflicts with another decision: Is the 
federal law, statutory or constitutional, being interpreted 
and enforced differently in different sections of the country? 
This has been an important criterion for the exercise of the 
Court’s powers since most of the Court’s jurisdiction was made 
discretionary in 1925.

When one examines the petitions for certiorari on the 
September 25 Conference List that have so far been denied, it 
is not difficult to find a good many cases in which the Court 
refused to review lower court decisions that conflicted with 
decisions of other federal or state appellate courts. The 
following are examples of such cases.

Mansfield v. Estelle, No. 77-6709, order reported below 
(opinion unpublished), 568 F. 2d 1366 (CA5 1978): “farce or 
mockery” standard for judging the effectiveness of retained 
counsel; a more stringent standard for appointed counsel. 
Cf. United States v. DeCoster, 159 U. S. App. D. C. 326, 487 
F. 2d 1197 (1973) (diligent, conscientious, and reasonably 
competent assistance); Moore v. United States, 432 F. 2d 730, 
736 (CA3 1970) (“the exercise of the customary skill and 
knowledge which normally prevails at the time and place”); 
United States ex rel. Williams v. Twomey, 510 F. 2d 634, 
641 (CA7 1975) (“assistance which meets a minimum stand-
ard of professional representation”); United States v. Easter, 
539 F. 2d 663, 666 (CA8 1976) (“reasonably competent” 
assistance). Also cf. United States v. McCord, 166 U. S. App.
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D. C. 1, 509 F. 2d 334 (1974), cert, denied, 421 U. S. 930 
(1975); Goodwin v. Cardwell, 432 F. 2d 521 (CA6 1970); 
United States ex rel. Williams v. Twomey, supra, at 640; 
Blanchard v. Brewer, 429 F. 2d 89 (CA8 1970), cert, denied, 
401 U. S. 1002 (1971); Ellis v. Oklahoma, 430 F. 2d 1352 
(CA10 1970), cert, denied, 401 U. S. 1010 (1971), all rejecting 
the distinction between paid and appointed counsel.

United States v. Kelley, No. 77-1729, opinion below, 568 
F. 2d 259 (CA2 1978): timely administrative claim is not a 
jurisdictional prerequisite to recovery in suits in which the 
United States is substituted as defendant pursuant to the 
Federal Drivers’ Act, 28 U. S. C. §§2679 (b)-(e). Contra, 
Meeker v. United States, 435 F. 2d 1219 (CA8 1970).

Pennsylvania v. United States Tobacco Co., No. 77-1780, 
opinion below, 478 Pa. 125, 386 A. 2d 471 (1978): broad inter-
pretation of “solicitation” in 15 U. S. C. § 381 (a), which 
prohibits a State from taxing the income of persons whose 
only contact with the State is solicitation of orders. Contra, 
Clairol, Inc. v. Kingsley, 109 N. J. Super. 22, 262 A. 2d 213. 
aff’d, 57 N. J. 199, 270 A. 2d 702 (1970), dismissed for want of 
a substantial federal question, 402 U. S. 902 (1971).

Lacey v. United States, No. 77-1751, order reported below 
(opinion unpublished), 578 F. 2d 1371 (CA2 1978): not im-
permissibly coercive per se to give a second Allen (Allen v. 
United States, 164 U. S. 492 (1896)) charge to a jury that has 
twice reported inability to reach a verdict and has not re-
quested repetition of the charge. Accord, United States v. 
Robinson, 560 F. 2d 507 (CA2 1977) (en banc). Contra, 
United States v. Seawell, 550 F. 2d 1159 (CA9 1977).

Guifire v. United States, No. 77-1778, opinion below 576 F. 
2d 126 (CA7 1978): coverage of federal bank robbery statute, 
18 U. S. C. § 2113 (b), is not limited to conduct that would fall 
within the common-law definition of larceny. Accord, United 
States v. Fistell, 460 F. 2d 157 (CA2 1972); Thaggard v. 
United States, 354 F. 2d 735 (CA5 1965), cert, denied, 383 
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U. S. 958 (1966). Contra, LeMasters v. United States, 378 F. 
2d 262 (CA9 1967); United States v. Rogers, 289 F. 2d 433 
(CA4 1961) (dictum).

Holcomb v. United States, No. 77-6857, order reported 
below, 578 F. 2d 1381 (CA6 1978): a person accused of vio-
lating 18 U. S. C. § 922 (a)(6) by falsely denying that he has 
ever been convicted of a crime is not entitled to litigate the 
constitutionality of that conviction. Accord, United States v. 
Edwards, 568 F. 2d 68 (CA8 1977); United States v. Allen,
556 F. 2d 720 (CA4 1977); United States v. Graves, 554 F. 2d 
65 (CA3 1977) (en banc); United States v. Ransom, 545 F. 2d 
481 (CA5), cert, denied, 434 U. S. 908 (1977). Contra, United 
States v. Pricepaul, 540 F. 2d 417 (CA9 1976).

Burke v. New Jersey Education Assn., No. 78-177, opinion 
below, 579 F. 2d 764 (CA3 1978): litigation of federal consti-
tutional issues in a 42 U. S. C. § 1983 action is not precluded 
by a prior state adjudication of the same cause of action in 
which the federal issues could have been but were not raised. 
Other Circuits have taken different approaches to this issue. 
Cf. Kurek v. Pleasure Driveway and Park District of Peoria,
557 F. 2d 580 (CA7 1977); Graves v. Olgiati, 550 F. 2d 1327 
(CA2 1977); Scoggin v. Schrunk, 522 F. 436 (CA9 1975); 
Spence v. Lotting, 512 F. 2d 93 (CA10), cert, denied, 423 U. S. 
896 (1975); Lovely v. Laliberte, 498 F. 2d 1261 (CAI 1974).

Joh/nson v. Georgia, No. 77-6607, opinion below, 240 Ga. 
526, 242 S. E. 2d 53 (1978): Double Jeopardy Clause does not 
bar a State from revoking an individual’s probation for an 
offense of which he was previously acquitted. Contra, People 
v. Grayson, 58 Ill. 2d 260, 319 N. E. 2d 43 (1974).

McKethan v. United States, No. 77-1545, and Garner v. 
United States, No. 77-1557, opinion below, 574 F. 2d 1141 
(CA4 1978): admission into evidence of grand jury testimony 
of unavailable witness proper under Confrontation Clause and 
Federal Rules of Evidence. But see United States v. Gon-
zalez, 559 F. 2d 1271 (CA5 1977); United States v. Fiore, 443 
F. 2d 112 (CA2 1971).
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c
Also among the petitions for certiorari that were denied 

were those appearing to conflict with a decision of this Court. 
Under our Rules, this is a substantial reason for granting cer-
tiorari. Examples of such cases follow.

Sears, Roebuck & Co. v. Roberts, No. 78-26, opinion below, 
573 F. 2d 976 (CA7 1978): assignor of exclusive license may 
recover in action for fraud against assignee despite invalidity 
of the patent. Arguably inconsistent with Lear, Inc. v. 
Adkins, 395 U. S. 653 (1969).

First Nat. Bank of Memphis v. Smith, No. 78-92, opinion 
below sub nom. Torian Estate v. Smith, 564 S. W. 2d 521 
(Ark. 1978): State need not give full faith and credit to 
judgment of court of sister State with in personam jurisdic-
tion over property claimants but affecting personal property 
with no connection to that State. Arguably inconsistent with 
Baker v. Baker, Eccles & Co., 242 U. S. 394 (1917).

Arnold v. Hogan, No. 77-6621, order below unpublished, 
D. C. Ct. App., No. 12347 (1978): neither the Due Process 
Clause nor the Ex Post Facto Clause infringed by the abolition 
of the corroboration requirement in a criminal trial for rape, 
where the requirement was judge made but longstanding, and 
is abolished in the course of the instant trial. Arguably 
inconsistent with Weiler v. United States, 323 U. S. 606 
(1945), and Calder v. Bull, 3 Dall. 386, 390 (1798).

Mellon Bank v. Southland Mobile Homes of S. C., Inc., 
No. 78-188, opinion below sub nom. Southland Mobile Homes 
v. Associates Financial Services Co., 270 S. C. 527, 244 S. E. 2d 
212 (1978): venue in suits against national banks under the 
National Bank Act, 12 U. S. C. § 94. Arguably inconsistent 
with Michigan Nat. Bank v. Robertson, 372 U. S. 591 (1963).

Smith v. Collin, No. 77-1736, opinion below, 578 F. 2d 1197 
(CA7 1978): local ordinance prohibiting the dissemination of 
materials that would promote hatred toward persons on the 
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basis of their heritage held unconstitutional. Arguably incon-
sistent with Beauharnais v. Illinois, 343 U. S. 250 (1952).

D
Rule 19 also indicates that likely candidates for certiorari 

are those cases in which a state or federal court has decided 
an important question of federal law not heretofore deter-
mined by this Court. Some of the cases from our initial 
Conference List which involved issues of this kind and which 
the Court declined to review are the following.

Lowe v. United States, No. 78-5044, and Dixon v. United 
States, No. 78-5052, opinion below, 575 F. 2d 1193 (CA6 
1978): whether 19 U. S. C. § 482 subjects mail entering the 
United States to customs inspection at a place other than the 
point of entry into this country, an issue reserved in United 
States v. Ramsey, 431 U. S. 606 (1977).

Beatty v. Lycoming County Children’s Services, No. 77- 
1703, opinion below sub nom. In re William L., 477 Pa. 322, 
383 A. 2d 1228 (1978): rejecting equal protection and due 
process challenges to a Pennsylvania statute permitting termi-
nation of parental rights (so that the child may be adopted) 
on a showing of incapacity, without any evidence of abuse or 
misconduct.

Warden oj West Virginia Penitentiary v. Jones, No. 77-1734, 
opinion below, ----  W. Va. —, 241 S. E. 2d 914 (1978):
Mullaney v. Wilbur, 421 U. S. 684 (1975) is to be applied 
retroactively to collateral proceedings, an issue not expressly 
decided in Hankerson v. North Carolina, 432 U. S. 233 (1977).

Eastern Scientific Co. v. Wild Heerbrugg Instruments, Inc., 
No. 77-1769, opinion below, 572 F. 2d 883 (CAI 1978): under 
Continental T. V., Inc. v. GTE Sylvania Inc., 433 U. S. 36 
(1977), territorial restrictions enforced by resale price main-
tenance are not per se illegal.

Indiana v. Martin, No. 77-1822, order reported below, 577 
F. 2d 749 (CA7 1978): the prosecution bears the burden of 
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showing reliability of in-court identification subsequent to 
impermissibly suggestive lineup identification.

Frazier v. Weatherholtz, No. 77-6460, opinion below, 572 F. 
2d 994 (CA4 1978): burden of proving self-defense may be 
placed on the accused in a criminal prosecution.

International Business Machines Corp. v. FCC, No. 77-1540, 
opinion below sub nom. American Tel. <& Tel. Co. v. FCC, 572 
F. 2d 17 (CA2 1978): whether the Commission possesses and 
has consciously exercised discretion to consider whether to 
refrain from rate regulation of resellers of telephone trans-
mission services.

Marshall v. Daniel Construction Co., No. 77-1697, opinion 
below, 563 F. 2d 707 (CA5 1977): worker has no right under 
Occupational Safety and Health Act to refuse to perform tasks 
that he reasonably believes present an immediate risk of death 
or serious injury, and employee who does so may be properly 
discharged; the Secretary of Labor’s regulation to the contrary 
held invalid.

Kerr-McGee Chemical Corp. v. Andrus, No. 77-1785, order 
reported below, 187 U. S. App. D. C. 426, 574 F. 2d 637 (1978): 
regulations promulgated by the Secretary of the Interior may 
be applied retroactively to deny mining leases that were 
assertedly granted under formerly prevailing standards.

University oj Texas Medical Branch at Galveston v. United 
States, No. 77-1520, opinion below, 557 F. 2d 438 (CA5 1977): 
the impact of Wyandotte Transportation Co. v. United States, 
389 U. S. 191 (1967), implying a right of action under § 15 of 
the Rivers and Harbors Appropriation Act of 1899, 30 Stat. 
1152, 33 U. S. C. §409, upon the availability of a defense 
under the Limitation of Shipowners’ Liability Act.

Early v. Palm Beach Newspapers, Inc., No. 77-1649, opinion 
below, 334 So. 2d 60 (Fla. App. 1976), appeal and cert, dis-
missed, 354 So. 2d 351 (Fla. 1977): statements labeled as 
opinions or editorials and containing no misstatements of fact 
may not be the subject of a constitutionally valid libel action.
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E
I do not suggest that the Court should have granted cer-

tiorari in all of these cases or that it should review all cases 
of this kind in the future. The reason is that we are perform-
ing at our full capacity, i. e., we are now extending plenary 
review to as many cases as we can adequately consider, decide 
and explain by full opinion.

In 1937, in a letter to Senator Wheeler, Mr. Chief Justice 
Hughes stated that the Court was fully abreast of its work 
and was granting plenary consideration to all cases that de-
served decision by an institution such as the Supreme Court. 
The Chief Justice said:

“Granting certiorari is not a matter of favor but of 
sound judicial discretion. It is not the importance of 
the parties or the amount of money involved that is in 
any sense controlling. The action of the Court is gov-
erned by its rules.

“I think that it is safe to say that about 60 percent 
of the applications for certiorari are wholly without merit 
and ought never to have been made. There are probably 
about 20 percent or so in addition which have a fair 
degree of plausibility but which fail to survive critical 
examination. The remainder, falling short, I believe, of 
20 percent, show substantial grounds and are granted. 
I think that it is the view of the members of the Court 
that if any error is made in dealing with these applica-
tions it is on the side of liberality.”

In 1937, there were fewer than 1,000 new filings on the 
Supreme Court docket. In 1962, there were about 2,800 and 
today about 4,000. No longer is it possible to review 20% or 
even 10% of the cases in which petitions are filed.

For the 24 years ending with the 1970 Term, in cases 
granted plenary consideration, the Court issued an average 
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of 101 full opinions plus 10 to 15 per curiam opinions. Since 
1970, we have averaged 132 full opinions plus 15 per curiams— 
these opinions deciding an average of 170 cases—and we 
cannot hope substantially to exceed this average or to increase 
the percentage of all cases docketed to which we give plenary 
review. Indeed, if the certiorari docket resumes the remark-
able growth that it exhibited prior to 1972, which it may 
well do when the output of the courts of appeals begins to 
reflect the many new judgeships created by the Omnibus 
Judgeship Act just passed by Congress, the percentage of 
petitions filed that can be reviewed here will inevitably decline 
ever further.

There is no doubt that those concerned with the coherence 
of the federal law must carefully consider the various alterna-
tives available to assure that the appellate system has the 
capacity to function in the manner contemplated by the Con-
stitution. As others have already noted, there is grave doubt 
that this function is being adequately performed.

In 1972, a study group chaired by Paul Freund of the 
Harvard Law School examined the problem. Its stark con-
clusion was:

“The statistics of the Court’s current workload, both in 
absolute terms and in the mounting trend, are impressive 
evidence that the conditions essential for the perform-
ance of the Court’s mission do not exist. For an ordinary 
appellate court the burgeoning volume of cases would be 
a staggering burden ; for the Supreme Court the pressures 
of the docket are incompatible with the appropriate ful-
fillment of its historic and essential functions.” Federal 
Judicial Center, Report of the Study Group on the Case-
load of the Supreme Court 5 (1972), reprinted in 57 
F. R. D. 573, 581 (1973).

Likewise, the Commission on Revision of the Federal Court 
Appellate System, which was established by Congress, con-
cluded in 1975 that the present appellate arrangements leave 
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unsettled too many conflicting decisions and important ques-
tions of federal law. The point has been reached at which 
“the percentage of cases accorded review [has] dipped below 
the minimum necessary for effective monitoring of the nation’s 
courts on issues of federal statutory and constitutional law.” 
Commission on Revision of the Federal Court Appellate 
System, Structure and Internal Procedures: Recommendations 
for Change 29 (1975), reprinted in 67 F. R. D. 195, 217 (1976).

The Commission recommended the creation of a National 
Court of Appeals, which would not be interposed between 
the lower courts and this Court but whose mission in the main 
would be to decide cases that this Court referred to it. Legis-
lation was proposed to implement the Commission’s recom-
mendations. Under the proposal, cases from lower courts 
would first be filed here, as under the present system. This 
Court would then not only select and dispose of its own argu-
ment docket, but would also refer additional cases to the new 
court for its decision. The bill did not proceed beyond the 
hearing stage.

Mr . Chief  Just ice  Burger .
Reasonable men can, and do, have differing views on the 

specific cases recited by Mr . Just ice  White , but his analysis 
of the broad workload problem confronting this Court is sound 
and constitutes an important service. It is not a healthy 
situation when cases deserving authoritative resolution must 
remain unresolved because we are currently accepting more 
cases for plenary review than we can cope with in the manner 
they deserve.

It is now six years since a committee of distinguished practi-
tioners and scholars, all of them intimately familiar with the 
work of the Court, concluded that the growth in the volume 
and changing complexion of that work called for a remedy. 
Federal Judicial Center, Report of the Study Group on the 
Caseload of the Supreme Court (1972), 57 F. R. D. 573 
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(1973) J That committee, chaired by Professor Paul A. 
Freund,1 2 after tracing the rise in the Court’s filings and opin-
ions, proposed the creation of a new national, intermediate 
appellate court to afford review of cases which it was not pos-
sible for this Court to review. The Study Group on the Case-
load of the Supreme Court saw a twofold function for the 
proposed court:

“(1) screening all petitions for certiorari and appeals 
that would at present be filed in the Supreme Court, 
referring the most review-worthy ... to the Supreme 
Court . . . , and denying the rest; and
“(2) retaining for decision on the merits cases of genuine 
conflict between circuits (except those of special moment, 
which would be certified to the Supreme Court).” Id., 
at 611.

Responding to urgings from the Judicial Branch and the 
tremendous increase in the workload of the federal courts, the 
Congress in 1972 established a commission representing all 
three branches of Government to study the problems and 
make recommendations.3 The commission requested the 

1 In the first Term of Chief Justice Warren’s tenure (0. T., 1953), for 
example, this Court announced 65 signed opinions; his final (1968) Term, 
99; with an average of 96, 1953 to 1968 inclusive. The average, 1969 
through 1977, was 125.

2 Other members of the committee were: Alexander M. Bickel, Peter D. 
Ehrenhaft, Russell D. Niles, Bernard G. Segal, Robert L. Stem, and 
Charles A. Wright.

3 The Chairman and Vice Chairman of the commission were Senator 
Roman L. Hruska and Judge J. Edward Lumbard, respectively; Professor 
A. Leo Levin was Executive Director. Members appointed from the Senate 
and House, and by the President and Chief Justice, were Senators Quentin N. 
Burdick, Hiram L. Fong, and John L. McClellan; Congressmen Jack 
Brooks, Walter Flowers, Edward Hutchinson, and Charles E. Wiggins; 
Emanuel Celler, Dean Roger C. Cramton, Francis R. Kirkham, Judge 
Alfred T. Sulmonetti, Judge Roger Robb, Bernard G. Segal, and Professor 
Herbert Wechsler.
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views of each Member of this Court. My response in part 
stated:

“[I]f no significant changes are made in federal jurisdic-
tion, including that of the Supreme Court, the creation of 
an intermediate appellate court in some form will be 
imperative. The notion that nine Justices of the Supreme 
Court can deal as effectively and correctly with four 
times as many docketed cases as were dealt with only 
four decades ago may seem flattering to the incumbent 
Justices, but Congress must become aware of the enor-
mous change in the burdens on the Justices in that short 
period of time. Indeed, it can be documented that as 
far back as 40 years ago, 10 years after the Judiciary Act 
of 1925, many of the Justices were even then apprehen-
sive about the capacity of the Supreme Court to perform 
the functions performed in its first 150 years. The 
changes brought on in the 20th century and the new 
social, political and economic developments have surely 
not diminished the importance of the questions presented 
to the Supreme Court and have vastly increased the 
volume of important questions which can have an impact 
of great significance on the country.” Report of the 
Commission on Revision of the Federal Court Appellate 
System, Structure and Internal Procedures: Recom-
mendations for Change, reprinted in 67 F. R. D. 195, 398- 
399 (1976).

In June 1975, the Commission on Revision of the Fed-
eral Court Appellate System issued its report, recommending 

“the creation of a new national court of appeals, designed 
to increase the capacity of the federal judicial system for 
definitive adjudication of issues of national law, subject 
always to Supreme Court review.” Id., at 208.

That Commission found four significant consequences result-
ing from the inability of the federal judicial system to provide 
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adequate capacity for the declaration of national law: (a) un-
resolved intercircuit conflict; (b) delay; (c) a burden on the 
Supreme Court to hear cases arising from intercircuit conflict 
otherwise less worthy than many cases denied review; and 
(d) resulting uncertainty in the law. Id., at 217-219.

The Commission proposed a National Court of Appeals 
consisting of seven judges with reference jurisdiction and 
transfer jurisdiction. Under the proposed reference jurisdic-
tion, the Supreme Court would be empowered to refer any 
case within its appellate jurisdiction to the National Court of 
Appeals either for a decision on the merits or, alternatively, 
for a decision as to whether the National Court of Appeals 
should review the case. Under the proposed transfer juris-
diction, any court of appeals could, in appropriate and specified 
circumstances, transfer any case to the National Court of 
Appeals for a nationally binding decision, subject to this 
Court’s consideration. Id., at 238-247.

The recommendations of the Study Group on the Caseload 
of the Supreme Court, commonly called the “Freund Commit-
tee,” have been available to the Congress and the Bar since 
1972. The recommendations of the Commission on the Fed-
eral Court Appellate System have been available since 1975.

The dilemma now confronting this Court—and the country— 
is not new. Under the Judiciary Act of 1789, Congress 
created only 13 federal district judgeships and six Justices 
of the Supreme Court. It did not provide for an intermediate 
appellate court staffed, as today, with United States circuit 
judges. Supreme Court Justices were required to “ride cir-
cuit” and to sit with district judges to form circuit courts, 
sometimes reviewing district court appeals, sometimes sitting 
as trial judges. Later these circuit-riding judges, acting as 
Supreme Court Justices, sat in review of the very cases in 
which they had participated on Circuit.

Chief Justice John Jay and the Associate Justices urged 
relief and circuit courts of appeal were authorized in the 
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Judiciary Act of 1801; however, after the election of Thomas 
Jefferson, that statute was repealed the following year. Sub-
sequently, Chief Justice Marshall unavailingly urged the 
creation of an intermediate tier of courts of appeals. Thus, 
nearly a century passed before such courts were finally created 
in 1891; they exist today as the United States Courts of 
Appeals for the 11 Circuits.4

In my response of May 29, 1975, to the Commission, 67 
F. R. D., at 396, I strongly urged that if an intermediate 
court was created it should not be a permanent tier of new 
judges at the outset. Rather, I suggested that Congress 
seriously consider the creation of a temporary court so that 
for five years, more or less, an experimental program could be 
carried out.5 The experience could then serve as a valuable 
guide to the Congress, without the burden of the irreversible 
step of establishing a permanent intermediate court.6 Mr . 
Justice  White , too, favored an additional appellate court, 
“at least on a trial basis.” He said in his letter to the 
Commission:

“I should also emphasize that the proposed new court 
would not only permit the decision of a good many cases 
that are not now being decided at all by this Court, but 

4 Under the recent Omnibus Judgeship Act of 1978, Pub. L. 95-486, 92 
Stat. 1629 (Oct. 20, 1978), the total number of circuit judgeships was in-
creased from 97 to 132.

5 The mode of selection of members of such an ad hoc court can be 
worked out either along the lines recommended by the Freund Committee 
or through some other neutral mechanism.

6 There is, of course, precedent for this suggestion, for Congress has 
created temporary courts in the past. E. g., Special Regional Rail Reor-
ganization Court, created by the Regional Rail Reorganization Act of 
1973, § 209(b), 87 Stat. 999; Temporary Emergency Court of Appeals, 
created by the Act of Dec. 22, 1971, §211 (b), 85 Stat. 749; Emergency 
Court of Appeals, created by the Emergency Price Control Act of 1942, 
§204, 56 Stat. 31.
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would also (1) permit plenary consideration in selected 
cases which are within our compulsory appellate juris-
diction but which are presently being summarily disposed 
of here; (2) permit this Court to decline full considera-
tion of and refer to the new court a substantial number 
of cases the issues in which are not unusually important 
or complex but which are now reviewed here because of 
existing conflicts among the circuits or among the federal 
and state courts; (3) enable this Court, if it was so 
minded, to reduce the total number of cases in which it 
now hears oral arguments and writes full opinions, per-
haps to the yearly average of approximately 100 that 
obtained for 15 years prior to the 1970 Term; and 
(4) present the opportunity for this Court to review some 
cases that it would not now otherwise hear because of 
docket pressures.” Report of the Commission on Revi-
sion of the Federal Court Appellate System, 67 F. R. D., 
at 402.7

After nearly nine years’ delay, the 95th Congress recently 
created 117 additional district and 35 additional circuit judge-
ships—all of them long desperately needed to meet rising 
caseloads at both levels. This rise in caseload8 is thought 
by many observers to result from multiple sources: (a) the 
enactment of more than 50 statutes by Congress since 1969 

7 Letters to the Commission from Just ice s Bla ck mu n , Powel l , and 
Rehn qui st  reflect general agreement with these views of Mr . Jus tic e  
Whit e on the need for some relief if this Court is to achieve and main-
tain the optimum level of quality in its work. 67 F. R. D., at 404, 406, 
407, respectively. Mr . Just ice  Ste wart  expressed the view that it is 
“likely that the day would come when a new court would be needed.” Id., 
at 400.

8 For the year ending June 30, 1970, district court filings were 125,423, 
and for the year ending June 30, 1978, they were 166,539. Courts of 
appeals filings rose from 11,662 during the same period in 1970 to 18,918 
for the year ending June 30, 1978.
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increasing the jurisdiction of federal courts; (b) the increasing 
tendency to bypass available state and municipal remedies in 
favor of assumed swifter remedies in federal courts; (c) the 
increasing perceived need for courts to become “problem 
solvers” on great social and economic problems rather than 
the traditional resolvers of discrete, manageable disputes;9 
(d) the default, perceived or real, of executive and legislative 
solutions; and (e) the increasing complexity of much of the 
litigation arising from a modern society.10

We cannot assume any lessening in the expansion of federal 
jurisdiction or in congressional response to new demands.11 
When the 152 newly created federal judgeships are filled and 
operational, decisions of those judges will likely generate a 
significant increase in cases subject to review on appeal or on 
certiorari in this Court.

The additional judgeships may solve short-term problems, 
but the long-term problems of the Supreme Court analyzed by 
the Freund Committee and the Commission on Revision of 
the Federal Court Appellate System remain as they were a 
decade ago. If the improvement in the expeditious dispensa-
tion of justice intended by the Congress and the President

9 See S. Rifkind, Are We Asking too Much of our Courts?, address 
delivered at the National Conference on the Causes of Popular Dissatis-
faction with the Administration of Justice, 70 F. R. D. 96, 101-104 (1976).

10 Provocative and thoughtful analyses of these subjects are not wanting. 
See, e. g., Hellman, The Business of the Supreme Court Under the Judi-
ciary Act of 1925: The Plenary Docket in the 1970’s, 91 Harv. L. Rev. 
1711 (1978); S. Rifkind, supra, n. 9; Chayes, The Role of the Judge in 
Public Law Litigation, 89 Harv. L. Rev. 1281 (1976).

11 These, obviously, are policy matters for the political branches; but it 
is equally true that the Judiciary has an obligation to help focus attention 
on its needs as they are perceived by judges who must give effect to legis-
lation relating to the administration of justice. It is for Congress to 
develop appropriate measures to accommodate the tension arising from 
contending demands on judicial resources.
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when they authorized 152 new federal judges is to be realized, 
these problems should be faced without waiting for a crisis.

Mr . Justi ce  Brennan .
It seems appropriate, in light of footnote 7 of the memo-

randum of The  Chief  Justi ce , to note my statement to the 
Commission, 67 F. R. D., at 400, that Mr . Just ice  Brennan  
“remains completely unpersuaded, as he has repeatedly said, 
that there is any need for a new national court.” See also 
my article, The National Court of Appeals: Another Dissent. 
40 U. Chi. L. Rev. 473 (1973).

No. 77-1794. New  Jers ey  v . O’Herron  et  ux . Super. 
Ct. N. J. Motion of respondents for leave to proceed in 
jorma pauperis granted. Certiorari denied. Reported below: 
153 N. J. Super. 570, 380 A. 2d 728.

No. 77-1831. Duncantell  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 563 S. W. 2d 252.

Mr . Justice  Brennan , with whom Mr . Justice  Marshall  
joins, dissenting.

Petitioner is a black political activist who was stopped by 
Houston police for a traffic offense. Police pulled petitioner 
from his car, handcuffed him, and searched his automobile. 
Upon the dashboard police found a matchbox containing 
marihuana. Petitioner was convicted of possession of mari-
huana and sentenced to seven years.

Petitioner challenges the search of the matchbox on Fourth 
Amendment grounds. The Texas Court of Criminal Appeals 
rejected this claim. 563 S. W. 2d 252 (1978) (en banc). The 
court credited police testimony that petitioner had appeared 
intoxicated at the time of the arrest, reasoned that the intoxi-
cation could have resulted from drug use, and concluded that 
police thus had probable cause to search petitioner’s car for 
drugs.

This jerry-built justification surely requires review by a 
federal forum. Police smelled alcohol on petitioner’s breath 
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at the time of the arrest. They had no basis, therefore, for 
supposing that petitioner’s alleged intoxication was the result 
of drug rather than alcohol use. Hence, the police claim of 
probable cause to inspect the contents of petitioner’s matchbox 
is patently suspect.

Were it not for the Court’s decision in Stone v. Powell, 428 
U. S. 465 (1976), I would not dissent. But for that decision 
petitioner could have sought federal forum review in federal 
habeas corpus. The limitation that Stone has placed upon 
federal habeas jurisdiction to redress Fourth Amendment vio-
lations denies petitioner that remedy. Thus, this Court may 
well be the only federal forum with jurisdiction to review 
petitioner’s Fourth Amendment claim. Because the Court 
declines to exercise jurisdiction, the denial of petitioner’s 
Fourth Amendment rights may well stand forever uncorrected.

I would grant certiorari in this case so that the constitu-
tional error of the Texas Court of Criminal Appeals can be 
corrected. More generally, I believe that, so long as Stone v. 
Powell remains the law, this Court is obliged to take a more 
active role in reviewing the denial of Fourth Amendment 
claims by state courts. We can no longer content ourselves 
with the articulation of general principles. Rather, if federal 
law in this area is to remain uniform and supreme, we must- 
undertake the task of error correction previously performed 
by the district courts. In other words, I see no escape from 
plenary review whenever state courts deny criminal defend-
ants rights guaranteed by the Fourth Amendment of the 
United States Constitution.

The Court’s denial of certiorari in the present case rein-
forces, for me, “the notorious fact that our certiorari jurisdic-
tion is inadequate for containing state criminal proceedings 
within constitutional bounds” and underscores Congress’ 
wisdom, rejected by this Court in Stone v. Powell, “in mandat-
ing a broad federal habeas jurisdiction for the district courts.” 
Id., at 534 (Brennan , J., dissenting).
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No. 78-451. Nels on  et  al . v . Butler  et  al . C. A. 9th 
Cir. Motion of respondents for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 571 
F. 2d 588.

No. 78-268. Gilles pie  et  al . v . Schwa rtz  et  al .; and
No. 78-361. Boston  Hospi tal  for  Women  v . Schwartz  

et  al . C. A. 2d Cir. Certiorari denied. Mr . Justic e  
Blackmu n  and Mr . Justice  Powell  would grant certiorari. 
Reported below: 579 F. 2d 194.

No. 78-410. Lee -Hy  Paving  Corp , et  al . v . O’Conno r , 
Adminis tratrix . C. A. 2d Cir. Certiorari denied. Re-
ported below: 579 F. 2d 194.

Mr . Justice  Powe ll , with whom Mr . Justice  Blackmun  
joins, dissenting.

This case presents the question whether the Due Process 
Clause permits a tort plaintiff to obtain jurisdiction in New 
York over a defendant whose sole contact with the State 
arises from the defendant’s contract for indemnity with a 
company that does business in New York.1 The case presents 
an issue of considerable importance, with troublesome ramifi-
cations in the spacious arena of personal injury litigation. 
Moreover, it seems to me that the rationale of our recent 
decision in Shaffer n . Heitner, 433 U. S. 186 (1977), is at 
odds with the decision of the Court of Appeals here. I there-
fore would grant certiorari and set the case for argument.

1 Along with this case, the Court of Appeals decided two other cases 
with respect to which certiorari is sought: Gillespie v. Schwartz, No. 78- 
268, and Boston Hospital for Women v. Schwartz, No. 78-361. In each 
of these cases, residents of other States were sued in New York for torts 
occurring outside of New York. The sole basis for jurisdiction in each is 
the insurance policy of the defendant, issued by a company doing business 
in New York. Although I write only with respect to this case, the reasons 
stated in my opinion here would support the granting of certiorari in all 
three cases.
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The petitioners are residents of Virginia. While working 
for petitioner Lee-Hy Paving Corp. (Lee-Hy) in Virginia, 
the respondent’s decedent (a New York resident) was killed 
when Lee-Hy’s grader, operated by petitioner Clem, struck 
him near Richmond, Va. The respondent instituted this 
suit in the District Court for the Eastern District of New 
York as executrix for her husband’s estate, claiming damages 
for the wrongful death of her husband. In order to obtain 
jurisdiction over the petitioners, who are conceded to have no 
other connection with New York, the respondent sought and 
obtained under New York law an order attaching the con-
tractual obligations of two insurance companies doing busi-
ness in New York to defend and indemnify Lee-Hy. The 
District Court denied petitioners’ motion to vacate the attach-
ment and dismiss the suit. Acknowledging that there was a 
“substantial ground for difference of opinion” on the question 
of law, and that the issue was an important one, the District 
Court certified an appeal to the Court of Appeals under 28 
U. S. C. § 1292(b).

The Second Circuit affirmed. 579 F. 2d 194 (1978). The 
court based its ruling on the theory of quasi in rem jurisdiction 
adopted by the New York Court of Appeals in Seider v. Roth, 
17 N. Y. 2d 111, 216 N. E. 2d 312 (1966). In Seider, personal 
jurisdiction was predicated on the fiction that the insurance 
company’s obligation to indemnify the policyholder was a 
“debt” that the plaintiff in a negligence suit could attach as a 
“res.” In Minichiello v. Rosenberg, 410 F. 2d 106 (1968), the 
Second Circuit affirmed the constitutionality of Seider jurisdic-
tion, reasoning that the New York Court of Appeals had created 
judicially a direct-action law similar to the Louisiana statute 
held constitutional in Watson v. Employers Liability Assur-
ance Corp., 348 U. S. 66 (1954). The Minichiello court 
recognized that the Seider doctrine differed in one important 
respect from the Louisiana direct-action statute of Watson: 
Under Seider, there was no requirement that the tort for 
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which redress was sought occur in the State asserting 
jurisdiction. Despite the Court’s emphasis in Watson on the 
location of the tort, the Second Circuit in Minichiello ruled 
that New York’s interest in protecting its residents and pro-
viding them with a ready means of suing foreign tortfeasors 
was sufficient to justify Beider jurisdiction under the Due 
Process Clause.2

In the case at bar, the petitioners unsuccessfully urged 
reconsideration of Minichiello on the ground that the Seider 
doctrine had been undermined by Shaffer v. Heitner, supra. 
The Court of Appeals viewed the “overriding teaching of 
Shaffer” as requiring courts to look to the “realities” of the 
asserted grounds for jurisdiction. As far as the insurance 
companies were concerned, the court found no unfairness in 
their being subject to the jurisdiction of New York courts, 
as they do business in New York. The court thought that 
this was true even though often it is more expensive (and 
therefore more costly to insurers) to defend a lawsuit brought 
several hundred miles from the site of the accident, the 
residence of the defendants, and the location of the witnesses. 
The court reached a similar conclusion concerning the fairness 
of a suit brought in New York against “the nominal defend-
ants” (the petitioners here). The court thought it ironical 
that they should complain even though they “will not pay 
the judgment, nor manage the defense.” 579 F. 2d, at 201.3

2 In his persuasive dissent in Minichiello, Judge Anderson argued that 
Watson was based primarily on a State’s strong interest in having jurisdic-
tion with respect to tortious activity within the State’s borders. See 
Minichiello, 410 F. 2d, at 113-117. Thus, Judge Anderson concluded that 
“statutes asserting jurisdiction of the state where the accident occurred 
qualify as due process, whereas the assertion of jurisdiction by the state 
of the plaintiff’s residence does not.” Id., at 116 (footnote omitted).

3 The court did note that no “other state could constitutionally give 
collateral estoppel effect to a Seider judgment.” Although I agree that 
no such effect should be allowed, the court’s opinion in this regard is 
dictum that may or may not be followed in other jurisdictions.
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I find the Court of Appeals’ decision disturbing. Although 
the insurance companies’ contact with New York is important 
in determining whether it is fair for the New York courts to 
assert their jurisdiction, our decision in Watson indicated that 
the difficulties of defending a negligence case far from the 
place of the injury should be taken into account under the 
Due Process Clause. See Watson v. Employers Liability 
Assurance Corp., supra, at 72. Often these difficulties are 
substantial. It is routine procedure for the judge and jury4 
to view the scene of the accident, often more than once. 
Jurors drawn from the venue of the accident may be better 
able to understand testimony pertaining to local conditions 
and geography. In short, many of the factors traditionally 
considered under the doctrine of jorum non conveniens—itself 
a doctrine based on fairness—may also pertain to the fairness 
of a court hundreds of miles from the location of an accident 
exercising its jurisdiction over the parties to the resulting 
tort suit.5

Moreover, the Court of Appeals’ reference to the petitioners 
as “nominal defendants” disregards many of the “realities” 
that bear upon whether an alleged tortfeasor, sued in a juris-
diction remote from his home and the location of the accident, 
is denied the fairness required by the Due Process Clause. It 
is novel doctrine, at least for me, to refer to the interest of 
defendants in negligence actions as “nominal” merely because 
they have insurance. In this case, for example, petitioners 
will be summoned to appear in a court in New York, and will 
be required to participate in the defense of the suit in essen-
tially the same manner as if it had been brought in Virginia. 
They are required to do this 300 miles from their residences 
and place of business, confronted with all of the uncertainties 
caused by delays that often stretch a trial over several days or 
even weeks.

4 See E. Cleary, McCormick on Evidence § 216 (2d ed. 1972).
5 See Gulf Oil Corp. v. Gilbert, 330 U. S. 501, 507-509 (1947).
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In addition to the problems posed for both the insurer 
and the insured by litigation located hundreds of miles from 
the scene of the tort, there is the ever-present possibility of 
a second suit in the jurisdiction where the accident occurred. 
The opinion of the Court of Appeals seems to assume, by its 
reference to petitioners as nominal defendants, that the only 
real parties in interest are the insurance companies. To be 
sure, a judgment against the petitioners in the New York 
courts cannot exceed the amount of indemnification provided 
under the insurance policies. But judgments for civil dam-
ages, especially in recent years, often have exceeded insured 
limits. In this case, for example, if respondent wins a judg-
ment that exhausts the obligation of the insurers, the respond-
ent will be free to sue petitioners in Virginia where they 
would be forced to go through a second trial—possibly with-
out the benefit of lawyers supplied by the insurance com-
panies. Moreover, as every litigation lawyer knows, the 
hazards of a second trial may exceed those of the first; wit-
nesses seldom tell their story precisely the same way twice, 
and often new evidence is introduced. To say that the legal 
rights of insured defendants are not being adjudicated, 
despite their substantial role in the defense of the suit and 
despite the potential loss of their right to the insurance 
company’s legal representation, begs the question: To what 
extent must an individual be involved in the litigation before 
the fundamental-fairness requirements of International Shoe 
Co. v. Washington, 326 U. S. 310 (1945), are applicable?

In sum, the judicially created Seider doctrine raises serious 
questions of due process. To me it does not appear con-
sonant with the standards of fairness enunciated in Inter-
national Shoe Co. v. Washington, and strongly reiterated in 
Shaffer v. Heitner. The issues presented are of concern to 
insurers and insureds in every State, as well as to state legisla-
tors responsible for the fairness of long-arm statutes. The 
case merits plenary consideration by this Court.
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No. 78-411. Inters tate  Commerce  Commiss ion  v . Chi -
cago  & North  Western  Trans port atio n  Co . et  al . C. A. 
7th Cir. Certiorari denied. Mr . Justi ce  Powell  took no 
part in the consideration or decision of this petition. Re-
ported below: 582 F. 2d 1043.

No. 78-560. Blyth , Eastman  Dill on  & Co., Inc ., et  al . 
v. Rolf . C. A. 2d Cir. Motions of Merrill Lynch, Pierce, 
Fenner & Smith, Inc., et al., and New York Stock Exchange, 
Inc., for leave to file briefs as amici curiae granted. Certio-
rari denied. Mr . Justi ce  Powell  would grant certiorari. 
Reported below: 570 F. 2d 38.

No. 78-611. Mirabal  et  al . v . General  Motors  Accep t -
ance  Corp , et  al . C. A. 7th Cir. Certiorari denied. Mr . 
Justic e  Steve ns  took no part in the consideration or decision 
of this petition. Reported below: 576 F. 2d 729.

No. 78-5410. Proca  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Mr . Justi ce  Brennan , Mr . Justice  
Stew art , and Mr . Justice  Marsh all  would grant certiorari 
and reverse the conviction. Reported below: 578 F. 2d 1386.

No. 78-5460. Spiv ey  v . Georg ia . Sup. Ct. Ga. Certio-
rari denied. Reported below: 241 Ga. 477, 246 S. E. 2d 288.

Mr . Just ice  Brennan  and Mr . Justi ce  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentence in this case.

Rehearing Denied
No. 77-1684. Broadus  v . Lott , Admini str atrix , ante, p. 

828. Petition for rehearing denied.
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No. 78-428. Gaetano  et  al . v . Unit ed  Stat es  Court  of  
Appeals  for  the  Dis trict  of  Colum bia  Circui t  (Silbe rt , 
U. S. Attor ney , Real  Party  in  Interest ), ante, p. 924;

No. 78-5051. Carter  v . Texas , ante, p. 956; and
No. 78-5213. Rodríguez  v . United  States , ante, p. 920. 

Petitions for rehearing denied.

Dece mber  5, 1978

Dismissal Under Rule 60
No. 78-157. Unite d  State s v . Edwar ds . C. A. 8th Cir. 

Certiorari dismissed under this Court’s Rule 60. Reported 
below: 574 F. 2d 937.

Decembe r  11, 1978

Dismissal Under Rule 60
No. 78-634. Clarenc e La Belle  Post  No . 217, Veteran s  

of  Foreig n  Wars  of  the  United  State s . C. A. 8th Cir. 
Certiorari dismissed under this Court’s Rule 60. Reported 
below: 580 F. 2d 270.

Appeals Dismissed
No. 78-602. Tuscan  Dairy  Farms , Inc . v . Barber , Com -

miss ioner  of  Agric ulture  and  Marke ts  of  New  York . 
Appeal from Ct. App. N. Y. Motion of The Great Atlantic & 
Pacific Tea Co., Inc., for leave to file a brief as amicus curiae 
granted. Appeal dismissed for want of substantial federal 
question. Mr . Justice  Powell  and Mr . Justice  Stevens  
would note probable jurisdiction and set case for oral argu-
ment. Reported below: 45 N. Y. 2d 215, 380 N. E. 2d 179.

No. 78-608. Lumpkin  v . Depart ment  of  Social  Services  
of  New  York  et  al . Appeal from Ct. App. N. Y. dismissed 
for want of substantial federal question. Reported below: 45 
N. Y. 2d 351, 380 N. E. 2d 249.
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No. 78-657. Kimble  et  al . v . Swackhame r , Secre tary  
of  State  of  Neva da , et  al . Appeal from Sup. Ct. Nev. dis-
missed for want of substantial federal question. Reported 
below: 94 Nev. 600, 584 P. 2d 161.

No. 78-646. Southern  Calif ornia  Edison  Co . v . Public  
Utiliti es  Commis sion  of  Calif ornia  et  al . Appeal from 
Sup. Ct. Cal. dismissed for want of substantial federal ques-
tion. Mr . Justice  Blackmun  and Mr . Justice  Powel l  
would note probable jurisdiction and set case for oral 
argument.

No. 78-663. Boroug h  of  Fox Chapel  et  al . v . Friday . 
Appeal from Sup. Ct. Pa. dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 78-5587. Ballenti ne  v . Fogg , Correc tional  Super -
intend ent . Appeal from C. A. 2d Cir. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 582 F. 2d 1271.

Certiorari Granted—Vacated and Remanded
No. 77-477. Hoppe r , Warden  v . Barnett . C. A. 5th Cir. 

Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Judgment vacated and case remanded 
with directions to dismiss cause as moot. Reported below: 
548 F. 2d 550.

Miscellaneous Orders
No. D-149. In  re  Dis barme nt  of  Genua . It is ordered 

that Albert J. Genua, Jr., of Rocky Hill, Conn., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.
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No. D-147. In  re  Dis barm ent  of  Pence . The rule to 
show cause is discharged and the order entered November 27, 
1978 [ante, p. 975], is vacated.

No. D-150. In  re  Disb arment  of  Gillard . It is ordered 
that Jack F. C. Gillard, of Albert Lea, Minn., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-151. In  re  Disb arment  of  Hopf l . It is ordered 
that Charles E. Hopfl, of New York, N. Y., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-152. In  re  Dis barm ent  of  Waters . It is ordered 
that Michael F. Waters, of Brooklyn, N. Y., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-153. In  re  Dis barm ent  of  Olitt . It is ordered 
that J. Jerome Olitt, of White Plains, N. Y., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. D-154. In  re  Disb arment  of  Brickel . It is ordered 
that Bernard Michael Brickel, of Croton-on-Hudson, N. Y., 
be suspended from the practice of law in this Court and that 
a rule issue, returnable within 40 days, requiring him to show 
cause why he should not be disbarred from the practice of law 
in this Court.
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No. 77-926. Cannon  v . Univer si ty  of  Chicago  et  al . 
C. A. 7th Cir. [Certiorari granted, 438 U. S. 914.] Motion 
of the Solicitor General for additional time for oral argument 
denied. Alternative request for divided argument granted.

No. 77-983. Washi ngton  et  al . v . Washi ngto n  State  
Comme rcial  Passenger  Fishing  Vessel  Assn , et  al .; and 
Washingt on  et  al . v . Puget  Sound  Gillne tters  Assn , et  
al . Sup. Ct. Wash.;

No. 78-119. Washi ngto n  et  al . v . United  State s  et  al . 
C. A. 9th Cir. ; and

No. 78-139. Puget  Sound  Gill net ters  Assn , et  al . v . 
Unite d  State s Dis trict  Court  for  the  Western  Dis trict  
of  Washi ngton  (United  States  et  al ., Real  Partie s in  
Interes t ). C. A. 9th Cir. [Certiorari granted, ante, p. 909.] 
Motions of Washington State Commercial Passenger Fishing 
Vessel Assn, and Puget Sound Gillnetters Assn, et al. for 
additional time for oral argument denied.

No. 77-1571. Delaw are  v . Prouse . Sup. Ct. Del. [Cer-
tiorari granted, ante, p. 816.] Motion of Americans for Effec-
tive Law Enforcement et al. for leave to file a brief as amici 
curiae granted.

No. 77-1583. Amer ican  Society  of  Compos ers , Au -
thors  & Publis hers  et  al . v . Colum bia  Broadcasti ng  Sys -
tem , Inc ., et  al . C. A. 2d Cir. [Certiorari granted, ante, 
p. 817.] Motion of Authors League of America, Inc., for 
leave to file a brief as amicus curiae granted.

No. 78-642. Shapp , Governor  of  Pennsylvania , et  al . v . 
Casey , Treasurer  of  Pennsylvania , et  al . Appeal from 
Sup. Ct. Pa. The Solicitor General is invited to file a brief 
in this case expressing the views of the United States.

No. 78-852. Librach  v . Federal  Bureau  of  Inves tiga -
tion  et  al . C. A. 8th Cir. Motion of petitioner to expedite 
consideration of petition for writ of certiorari denied.
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No. 77-1652. Federa l  Energy  Regulatory  Comm issi on  
v. Shell  Oil  Co . et  al . ; and

No. 77-1654. Consum er  Energy  Council  of  Americ a  v . 
Fede ral  Energy  Regulatory  Commis si on . C. A. 5th Cir. 
[Certiorari granted, ante, p. 817.] Motions of Action Alliance 
of Senior Citizens of Greater Philadelphia and United States 
Conference of Mayors et al. for leave to file briefs as amici 
curiae granted. Mr . Justice  Stewar t  took no part in the 
consideration or decision of these motions.

No. 78-5321. Adam s v . Florida , ante, p. 947. Respond-
ent invited to file a response to petition for rehearing within 
30 days.

No. 78-5742. Boniface  v . United  States . Motion for 
leave to file petition for writ of habeas corpus denied.

No. 78-5550. Welc h  v . Unit ed  States  Court  of  Appeals  
for  the  Sixth  Circ uit . Motion for leave to file petition for 
writ of mandamus denied.

Probable Jurisdiction Noted
No. 78-647. March ioro  et  al . v . Chaney  et  al . Appeal 

from Sup. Ct. Wash. Probable jurisdiction noted. Reported 
below: 90 Wash. 2d 298, 582 P. 2d 487.

No. 78-437. Calif ano , Secretar y  of  Health , Educati on , 
and  Welf are  v . Wes tcott  et  al . ; and

No. 78-689. Sharp , Commi ssi oner , Department  of  Pub -
lic  Welfare  of  Massac husett s  v . Westcott  et  al . Appeals 
from D. C. Mass. Motion of appellees for leave to proceed 
in forma pauperis granted. Probable jurisdiction noted. 
Cases consolidated and a total of one hour allotted for oral 
argument. Reported below: 460 F. Supp. 737.

No. 78-5420. Payton  v . New  York ; and
No. 78-5421. Ridd ick  v . New  York . Appeals from Ct. 

App. N. Y. Motions of appellants for leave to proceed in
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forma pauperis granted. In No. 78-5420, probable jurisdic-
tion is noted limited to Question 1 presented by the jurisdic-
tional statement. In No. 78-5421, probable jurisdiction 
noted. Cases consolidated and a total of one hour allotted for 
oral argument. Reported below: 45 N. Y. 2d 300, 380 N. E. 
2d 224.

Certiorari Granted
No. 78-561. United  States  v . Naftalin . C. A. 8th Cir. 

Certiorari granted. Reported below: 579 F. 2d 444.

No. 77-6949. Dunn  v . United  Stat es . C. A. 10th Cir. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 577 F. 2d 119.

No. 77-1665. Bonanno  v . United  States . C. A. 9th Cir. ; 
and

No. 78-156. Unite d  Stat es  v . Addonizio  et  al . C. A. 3d 
Cir. Certiorari granted, cases consolidated, and a total of 
one hour allotted for oral argument. Reported below: No. 
77-1665, 571 F. 2d 588; No. 78-156, 573 F. 2d 147.

No. 78-349. Unite d  States  v . Helstoski ; and
No. 78-546. Helstoski  v . Meanor , U. S. Dis trict  Judge , 

et  al . C. A. 3d Cir. Certiorari granted, cases consolidated, 
and a total of one hour allotted for oral argument. Reported 
below: 576 F. 2d 511.

No. 78-432. United  Steelworkers  of  Ameri ca , AFL- 
CIO-CLC v. Weber  et  al . ;

No. 78-435. Kaise r  Alumi num  & Chemic al  Corp . v . 
Weber  et  al .; and

No. 78-436. Unite d  States  et  al . v . Weber  et  al . C. A. 
5th Cir. Certiorari granted, cases consolidated, and a total of 
one and one-half hours allotted for oral argument. Mr . Jus -
tice  Stevens  took no part in the consideration or decision of 
these petitions. Reported below: 563 F. 2d 216.
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No. 78-354. North  Carolin a  v . Butle r . Sup. Ct. N. C. 
Motion of respondent for leave to proceed in Jorma, pauperis 
and certiorari granted. Reported below: 295 N. C. 250, 244 
S. E. 2d 410.

Certiorari Denied. (See also Nos. 78-663 and 78-5587, 
supra.)

No. 78-244. Fisher  v . Board  of  Education  of  the  City  
of  New  York  et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 586 F. 2d 832.

No. 78-321. Parker  et  al . v . Unite d  Stat es . Ct. Cl. 
Certiorari denied. Reported below: 215 Ct. Cl. 773, 573 F. 
2d 42.

No. 78-391. Brown  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 574 F. 2d 1274.

No. 78-401. Millar  et  al . v . Commi ssione r  of  Internal  
Revenue . C. A. 3d Cir. Certiorari denied. Reported be-
low: 577 F. 2d 212.

No. 78-403. Scott , Attorney  General  of  Illinois  v . 
Unit ed  Stat es . C. A. 7th Cir. Certiorari denied. Reported 
below: 581 F. 2d 589.

No. 78-406. Matth ews  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 941.

No. 78^454. Pavlecka  et  al . v . Banner , Commi ss ioner  
of  Patents  and  Trademarks . C. C. P. A. Certiorari de-
nied. Reported below: 582 F. 2d 43.

No. 78-468. Publi c Servic e Compa ny  of  New  Hamp -
shir e  v. Nuclea r  Regulatory  Commis sion  et  al . C. A. 1st 
Cir. Certiorari denied. Reported below: 582 F. 2d 77.

No. 78—478. Mape s et  al . v . Unite d Stat es . Ct. Cl. 
Certiorari denied. Reported below: 217 Ct. Cl. 115, 576 F. 
2d 896.
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No. 78-490. Houst on  Dis tributi on  Servi ces , Inc ., et  al . 
v. Nation al  Labor  Relations  Board . C. A. 5th Cir. Cer-
tiorari denied. Reported below : 573 F. 2d 260.

No. 78-494. Textron , Inc ., Bell  Heli cop ter  Textron , 
a  Divi si on  of  Textron , Inc . v . Unit ed  Stat es  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 577 F. 2d 1163.

No. 78-507. Fairfa x  County  Wide  Citizen s  Assn , et  al . 
v. County  of  Fair fax , Virgin ia , et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 571 F. 2d 1299.

No. 78-533. Louisi ana  v . Dino . Sup. Ct. La. Certiorari 
denied. Reported below : 359 So. 2d 586.

No. 78-589. Poe  v . United  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 577 F. 2d 752.

No. 78-617. Culhan e et  al . v. New  York . Ct. App. 
N. Y. Certiorari denied. Reported below: 45 N. Y. 2d 757, 
380 N. E. 2d 315.

No. 78-650. Corbett  v . Thor  et  al . Sup. Ct. Iowa. Cer-
tiorari denied. Reported below: 267 N. W. 2d 412.

No. 78-651. Cachur  v . Western  Electric  Co ., Inc ., et  
al . C. A. 7th Cir. Certiorari denied. Reported below: 577 
F. 2d 747.

No. 78-654. De Luca  v . Roberts on  et  al . C. A. 7th Cir. 
Certiorari denied.

No. 78-656. Machipongo  Club , Inc . v . Nature  Con -
servanc y . C. A. 4th Cir. Certiorari denied. Reported be-
low: 579 F. 2d 873.

No. 78-661. Porro  et  al . v . New  Jers ey . Super. Ct.
N. J. Certiorari denied. Reported below: 158 N. J. Super. 
269, 385 A. 2d 1258.
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No. 78-665. Molina  v . Richards on  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 578 F. 2d 846.

No. 78-674. Mayer  v . Ohio  State  Bar  Assn . Sup. Ct. 
Ohio. Certiorari denied. Reported below: 54 Ohio St. 2d 
431, 377 N. E. 2d 770.

No. 78-676. Hickok  Electrical  Inst rument  Co . v . Tek -
tronix , Inc ., et  al . Ct. Cl. Certiorari denied. Reported 
below: 216 Ct. Cl. 144, 575 F. 2d 832.

No. 78-679. Kugel  v . Florida . Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 351 So. 2d 429.

No. 78-681. Nolte  v . Budd  Co . C. A. 6th Cir. Certio-
rari denied.

No. 78-712. ARA Service s , Inc . v . South  Carolina  Tax  
Commiss ion . Sup. Ct. S. C. Certiorari denied. Reported 
below: 271 S. C. 146, 246 S. E. 2d 171.

No. 78-745. Favreau  v . Unit ed  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1049.

No. 78-747. Lee  v . Unite d  States . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 581 F. 2d 1173.

No. 78-794. Washi ngton  v . Unite d  State s . Ct. App. 
D. C. Certiorari denied. Reported below: 389 A. 2d 1356.

No. 78-798. Gliat ta  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 580 F. 2d 156.

No. 78-801. Kirk  v . United  State s . C. A. 6th Cir. 
Certiorari denied. Reported below: 584 F. 2d 773.

No. 78-5289. Bretz  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 951.

No. 78-5302. Johnson  v . Oklahoma  et  al . Ct. Crim. 
App. Okla. Certiorari denied.
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No. 78-5324. Howard  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 268 Ind. 589, 377 N. E. 2d 
628.

No. 78-5358. Dull  v . Unit ed  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 577 F. 2d 737.

No. 78-5389. Jones  v . Louisi ana . Sup. Ct. La. Certio-
rari denied. Reported below: 359 So. 2d 95.

No. 78-5415. Guzman  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 582 F. 2d 1269.

No. 78-5440. Kennedy  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Reported below: 578 F. 2d 196.

No. 78-5483. Mc Millia n  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 583 F. 2d 1061.

No. 78-5488. Orozco  et  al . v . Unite d  State s . C. A. 9th 
Cir. Certiorari denied. Reported below: 590 F. 2d 789.

No. 78-5494. Willis  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied.

No. 78-5498. Guil ford  v . United  State s . C. A. 9th Cir. 
Certiorari denied.

No. 78-5529. Stone  v . Washi ngton . Ct. App. Wash. 
Certiorari denied.

No. 78-5542. Fernando  v . Clela nd , Administr ator , Vet -
erans ’ Aff airs , et  al . C. A. D. C. Cir. Certiorari denied.

No. 78-5563. Smith  v . Warden , Illinois  State  Peni -
tent iary , et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 582 F. 2d 1283.

No. 78-5574. Yore  v . Calif ornia . Ct. App. Cal., 3d App. 
Dist. Certiorari denied.
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No. 78-5577. Hartbarger  v . Engle , Correctional  Su -
per intendent . C. A. 6th Cir. Certiorari denied. Reported 
below: 586 F. 2d 844.

No. 78-5578. Fultz  v . Finkb eine r . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 582 F. 2d 1285.

No. 78-5580. Shaff er  v . Washington . Ct. App. Wash. 
Certiorari denied. Reported below: 18 Wash. App. 2d 652, 
571 P. 2d 220.

No. 78-5592. Subilosky  v . Mass achus etts . Ct. App. 
Mass. Certiorari denied. Reported below: ---- Mass. App.
—, 374 N. E. 2d 334.

No. 78-5594. Miron  v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 78-5609. Ross v. Hunt , Governor  of  North  Caro -
lina , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 580 F. 2d 1049.

No. 78-5611. Hindman  v . Kell y  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1288.

No. 78-5618. Beason  v . Louis iana  Casing  Crew  & 
Rental  Service  Corp , et  al . C. A. 5th Cir. Certiorari de-
nied. Reported below: 577 F. 2d 1132.

No. 78-5621. Walker  v . Internal  Revenue  Servic e . 
C. A. 2d Cir. Certiorari denied.

No. 78-5625. Clark  v . India na . Sup. Ct. Ind. Certio-
rari denied. Reported below: 269 Ind. 90, 378 N. E. 2d 850.

No. 78-5638. Chapli nski  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 579 F. 2d 373.

No. 78-5671. Pellegr ini  v . Unite d States . C. A. 3d 
Cir. Certiorari denied. Reported below: 586 F. 2d 836.
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No. 78-5678. Tobin  et  al . v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 576 F. 2d 687.

No. 78-5679. Waller  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 581 F. 2d 585.

No. 78-5680. Gordo n  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below : 580 F. 2d 827.

No. 78-5686. Wright  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 586 F. 2d 836.

No. 78-5694. Johnson  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 582 F. 2d 335.

No. 78-5697. Frison  v . United  Stat es . Ct. App. D. C. 
Certiorari denied.

No. 78-5698. Swige r  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 78-5708. Ruiz v. Unite d Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 580 F. 2d 177.

No. 77-1694. Benjami n  Frankl in  Fede ral  Savi ngs  & 
Loan  Assn . v . Derenco , Inc . Sup. Ct. Ore. Certiorari de-
nied. Mr . Justi ce  Powe ll  took no part in the consideration 
or decision of this petition. Reported below: 281 Ore. 533, 
577 P. 2d 477.

No. 78-140. Apelby  v . California . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Mr . Just ice  Brennan , Mr . 
Justic e Stewar t , and Mr . Just ice  Marshall  would grant 
certiorari and reverse the conviction.

No. 78-5326. Trott i et  al . v . Georgia . Ct. App. Ga. 
Certiorari denied. Mr . Just ice  Brennan , Mr . Just ice  
Stew art , and Mr . Just ice  Marshall  would grant certiorari 
and reverse the conviction. Reported below: 144 Ga. App. 
648, 242 S. E. 2d 270.
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No. 78-512. Koniag , Inc ., et  al . v . Andrus , Secre tary  
of  the  Interior . C. A. D. C. Cir. Motion of petitioners to 
defer consideration of petition for writ of certiorari and cer-
tiorari denied. Reported below: 188 U. S. App. D. C. 338, 
580 F. 2d 601.

No. 78-606. Pacif ic  Telepho ne  & Telegraph  Co . v . 
Public  Utilities  Commis sion  of  California  et  al . ; and

No. 78-607. Genera l  Telepho ne  Compa ny  of  Califor -
nia  v. Public  Util iti es  Commis sion  of  Calif ornia  et  al . 
Sup. Ct. Cal. Motions for leave to file briefs as amici curiae, 
in both cases, filed by Southern Co., Communications Work-
ers of America, Sierra Pacific Power Co. et al., and California 
Independent Telephone Assn., granted. Motions for leave to 
file briefs as amici curiae in No. 78-606, filed by Edison Elec-
tric Institute and Dallas Power & Light Co. et al., granted. 
Certiorari denied. Mr . Justice  Marsh all  and Mr . Justice  
Blackmun  would grant certiorari.

No. 78-5519. Hollenbaugh  et  al . v . Carnegie  Free  
Library  et  al . C. A. 3d Cir. Certiorari denied. Mr . Jus -
tice  Brennan  would grant certiorari. Reported below: 578 
F. 2d 1374.

Mr . Justice  Marshall , dissenting.
The Court today lets stand a decision that upholds, after 

the most minimal scrutiny, an unwarranted governmental 
intrusion into the privacy of public employees. The ruling 
below permits a public employer to dictate the sexual conduct 
and family living arrangements of its employees, without a 
meaningful showing that these private choices have any rela-
tion to job performance. Because I believe this decision 
departs from our precedents and conflicts with the rulings of 
other courts, I would grant certiorari and set the case for 
argument.
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I
Petitioner Rebecca Hollenbaugh served as a librarian and 

petitioner Fred Philburn as a custodian at the state-maintained 
Carnegie Free Library in Connellsville, Pa. The two began 
seeing each other socially, although Mr. Philburn was married 
at the time. In 1972, Ms. Hollenbaugh learned that she was 
pregnant with Mr. Philburn’s child, and within a month, Mr. 
Philburn left his wife and moved in with Ms. Hollenbaugh. 
Due to her pregnancy, Ms. Hollenbaugh sought and was 
granted a leave of absence by the respondent Board of Trustees 
from March to September 1973. While petitioners did not 
conceal their arrangement, neither did they advertise it.

Responding to some complaints from members of the com-
munity, the Board of Trustees attempted to dissuade peti-
tioners from continuing to live together. When petitioners 
refused to alter their arrangement, they were discharged. 
They subsequently brought this action under 42 U. S. C. 
§ 1983 seeking declaratory and injunctive relief and monetary 
damages.

After a non jury trial, the District Court found that under 
the minimum rationality test, petitioners’ discharge did not 
violate the Equal Protection Clause. The court further con-
cluded that petitioners’ behavior was not encompassed within 
the constitutional right to privacy. 436 F. Supp. 1328 (WD 
Pa. 1977). The Court of Appeals for the Third Circuit 
affirmed on the basis of the District Court’s opinion. 578 F. 
2d 1374 (1978).

II
I have frequently reiterated my objections to the perpetua-

tion of “the rigid two-tier model [that] still holds sway as the 
Court’s articulated description of the equal protection test.” 
Massachusetts Board of Retirement v. Murgia, 427 U. S. 307, 
318 (1976) (Marsh all , J., dissenting); see, e. g., Marshall v. 
United States, 414 U. S. 417, 432-433 (1974) (Marshall , J., 
dissenting); San Antonio Independent School Dist. v. Rodri-
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guez, 411 U. S. 1, 98-110 (1973) (Marshall , J., dissenting). 
The test that this Court has in fact applied has often, I believe, 
been much more sophisticated. The substantiality of the 
interests we have required a State to demonstrate in support 
of a challenged classification has varied with the character of 
the classification and the importance of the individual interests 
at stake. See, e. g., Trimble v. Gordon, 430 U. S. 762, 767 
(1977); Craig v. Boren, 429 U. S. 190 (1976); Bullock v. 
Carter, 405 U. S. 134, 144 (1972); Reed v. Reed, 404 U. S. 71 
(1971); see also Gunther, Foreword: In Search of Evolving 
Doctrine on a Changing Court: A Model for a Newer Equal 
Protection, 86 Harv. L. Rev. 1 (1972). Had the courts below 
undertaken this inquiry, rather than unreflectively applying 
the minimum rationality test, the outcome here might well 
have been different.

Respondents do not claim to have relied on a legislative 
proscription of particular sexual conduct. The Common-
wealth of Pennsylvania repealed its law prohibiting adultery 
and fornication in 1972. 1972 Pa. Laws, Act No. 334, § 5. 
Rather, in the exercise of ad hoc and, it seems, unreviewable 
discretion, respondents determined to deprive petitioners of 
their jobs unless “they ‘normalized’ their relationship through 
marriage or [unless] Philburn moved out.” 436 F. Supp., at 
1331. The District Court found that “the motivating factor 
behind the discharges of [petitioners] was that they were 
living together in a state of ‘open adultery.’ ” Id., at 1332. 
Respondents were unwilling to appear as if they “condoned 
[petitioners’] extramarital ‘affair’ and . . . the child’s birth 
out of wedlock.” Ibid. Thus, respondents apparently did 
not object to furtive adultery, but only to petitioners’ refusal 
to hide their relationship. In essence, respondents sought to 
force a standard of hyprocrisy on their employees and fired 
those who declined to abide by it. In my view, this form of 
discrimination is particularly invidious.

Such administrative intermeddling with important personal
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rights merits more than minimal scrutiny. One such right, 
clearly implicated by petitioners’ discharge, is that “ ‘of the 
individual ... to engage in any of the common occupations 
of life,’ ” Board of Regents v. Roth, 408 U. S. 564, 572 (1972), 
quoting Meyer v. Nebraska, 262 U. S. 390, 399 (1923); see 
Perry v. Sindermann, 408 U. S. 593, 597 (1972); Pickering v. 
Board of Education, 391 U. S. 563, 568 (1968). Perhaps even 
more vital is “the right to be free, except in very limited 
circumstances, from unwanted governmental intrusions into 
one’s privacy.” Stanley v. Georgia, 394 U. S. 557, 564 (1969). 
Although we have never demarcated the precise boundaries of 
this right, we have held that it broadly encompasses “freedom 
of personal choice in matters of marriage and family life.” 
Cleveland Board of Education v. LeFleur, 414 U. S. 632, 639- 
640 (1974) (pregnancy). See, e. g., Loving v. Virginia, 388 
U. S. 1, 12 (1967), and Zablocki v. Redhail, 434 U. S. 374, 
383-385 (1978) (marriage); Skinner v. Oklahoma ex rel. 
Williamson, 316 U. S. 535, 541-542 (1942) (procreation); 
Eisenstadt v. Baird, 405 U. S. 438, 453-454 (1972); id., at 460, 
463-465 (White , J., concurring in result), and Carey v. Pop-
ulation Services International, 431 U. S. 678, 684-685 (1977) 
(contraception); Prince v. Massachusetts, 321 U. S. 158, 166 
(1944) (family relationships); Pierce v. Society of Sisters, 
268 U. S. 510, 535 (1925), and Meyer v. Nebraska, supra, 
at 399 (child rearing and education); Roe v. Wade, 410 U. S. 
113, 152-153 (1973) (abortion); Moore v. East Cleveland, 
431 U. S. 494, 499 (1977) (plurality opinion) (right to de-
termine family living arrangements).

Petitioners’ rights to pursue an open rather than a clan-
destine personal relationship and to rear their child together 
in this environment closely resemble the other aspects of 
personal privacy to which we have extended constitutional 
protection. That petitioners’ arrangement was unconven-
tional or socially disapproved does not negate the resemblance, 
cf. Carey v. Population Services International, supra, at 
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698, 699 (plurality opinion); Eisenstadt n . Baird, supra, at 
452-453; Wisconsin v. Yoder, 406 U. S. 205, 223-224 (1972), 
particularly in the absence of a judgment that the arrange-
ment so offends social norms as to evoke criminal sanctions. 
And certainly, no distinction can be drawn between this case 
and those cited above in terms of the importance to peti-
tioners of this personal decision. In addition, to impose 
separate living arrangements as a condition of employment 
impinges not only on petitioners’ associational interests, but 
also on the interests of their child in having a two-parent 
home. See Trimble v. Gordon, supra, at 769-770; Weber v. 
Aetna Casualty & Surety Co., 406 U. S. 164, 175 (1972).

Petitioners’ choice of living arrangements for themselves 
and their child is thus sufficiently close to the interests we 
have previously recognized as fundamental and sufficiently 
related to the constitutional guarantee of freedom of associa-
tion that it should not be relegated to the minimum rationality 
tier of equal protection analysis, a disposition that seems 
invariably fatal to the assertion of a constitutional right. See 
Massachusetts Board of Retirement v. Murgia, 427 U. S., at 
319-320 (Marshall , J., dissenting). Rather, respondents 
should at least be required to show that petitioners’ discharge 
serves a substantial state interest. See San Antonio Inde-
pendent School Dist. v. Rodríguez, 411 U. S., at 124-126 
(Marshall , J., dissenting); Massachusetts Board of Retire-
ment v. Murgia, supra, at 325 (Marshall , J., dissenting); 
Reed v. Reed, supra, at 76-77. As the plurality held in 
Moore v. East Cleveland, supra, at 499, “when the government 
intrudes on choices concerning family living arrangements, 
this Court must examine carefully the importance of the 
governmental interests advanced and the extent to which they 
are served by the challenged regulation.”

Moreover, respondents’ actions here may not withstand 
even the minimal scrutiny of the rational-basis test. In the 
District Court’s view, the test was satisfied because respondents 
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could have legitimately concluded that petitioners’ relation-
ship impaired their effectiveness on the job and that failure 
to discharge them would constitute tacit approval of an illicit 
relationship.

The court acknowledged, however, that petitioners were 
“competent employees who had had no significant problems 
with their employers until the circumstances that gave rise to 
their discharges.” 436 F. Supp., at 1330-1331. In suggesting 
that respondents could rationally find petitioner Hollenbaugh 
unfit to perform her duties, the court observed merely that 
her job “involved direct and frequent contacts with the com-
munity” and that the “community was well aware of [peti-
tioners’] living arrangement.” Id., at 1332, 1333. This 
reasoning reduces to the conclusion that Hollenbaugh was 
incompetent as a librarian because some members of the com-
munity disapproved of her lifestyle. But the District Court 
never intimated that this disapproval affected the community 
members’ use of the library or that Hollenbaugh’s marital 
status in any way diminished her ability to discharge her 
duties as a librarian. And the court gave no indication that 
Philbum’s custodial job called for similar contacts with the 
community or that his performance was affected in any way 
by his extramarital relationship.

Nor does the District Court’s opinion make clear how 
respondents’ interest in avoiding the appearance of “tacit 
approval” of petitioners’ relationship provided a rational basis 
for petitioners’ discharge. The court adverted to no evidence 
suggesting that petitioners’ status impaired the library’s per-
formance of its public function. Moreover, the State has 
given some indication of the prevailing moral sensibilities of 
the community by the repeal in 1972 of the criminal sanctions 
against fornication and adultery.

Ill
On a record so devoid of evidence in support of petitioners’ 

discharge, the Court of Appeals’ holding appears to conflict 
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with decisions of other courts striking down similar attempts 
by governmental bodies to regulate the private lives of their 
employees. In Andrews v. Drew Municipal Separate School 
Dist., 507 F. 2d 611 (CA5 1975), cert, dismissed as improvi- 
dently granted, 425 U. S. 559 (1976), the Court of Appeals 
found that a school district rule barring employment of unwed 
parents was insufficiently related to any legitimate objective 
to satisfy the requirements of the Equal Protection Clause. 
Similarly, in Drake v. Covington County Board of Education, 
371 F. Supp. 974, 979 (MD Ala. 1974), a three-judge District 
Court declared unconstitutional the dismissal of an unmarried, 
pregnant teacher, finding no compelling interest “which would 
justify the invasion of [the teacher’s] constitutional right of 
privacy.” See also Mindel v. United States Civil Service 
Commission, 312 F. Supp. 485 (ND Cal. 1970) (discharge of 
postal clerk for living with a woman not his wife held uncon-
stitutional). These decisions reflect a considerably greater 
degree of solicitude for the privacy interests of public em-
ployees than was evident in the rulings of the courts below.

I believe that individuals’ choices concerning their private 
lives deserve more than token protection from this Court, 
regardless of whether we approve of those choices. Accord-
ingly, I dissent from the denial of certiorari.

No. 78-5582. Rogers  v . Douglas  et  ux . Ct. App. D. C. 
Certiorari denied. Mr . Justice  Brennan  and Mr . Just ice  
Marshall  would grant certiorari Reported below: 390 A. 
2d 1.

Rehearing Denied
No. 78-5110. Crisaf i v . United  States , ante, p. 931; 

and
No. 78-5322. Lingham  v . Commis si oner  of  Internal  

Reve nue , ante, p. 933. Petitions for rehearing denied.
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Decem ber  26, 1978

Dismissal Under Rule 60
No. 78-688. Sammons , dba  Sammons  Trucking , et  al . v . 

Schindel e et  al . Appeal from Sup. Ct. Minn, dismissed 
under this Court’s Rule 60. Reported below: 268 N. W. 2d 
547.

Januar y  8, 1979
Affirmed on Appeal

No. 78-580. Garcia  et  al . v . Uvalde  County  et  al . ; and
No. 78-731. Unite d Stat es  v . Uvalde  County  et  al . 

Affirmed on appeal from D. C. W. D. Tex. Mr . Justice  
Brennan  and Mr . Just ice  Marsh all  would note probable 
jurisdiction and set cases for oral argument. Reported below: 
455 F. Supp. 101.
Appeals Dismissed

No. 77-1567. Buck  v . Hunter  et  al . Appeal from Ct. 
App. N. Y. dismissed for want of substantial federal question. 
Mr . Justice  Brennan  would note probable jurisdiction and 
set case for oral argument. Reported below: 44 N. Y. 2d 137, 
375 N. E. 2d 735.

No. 78-343. Grady  et  al . v . Mc Lean . Appeal from Ct. 
App. N. Y. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied Reported below: 44 N. Y. 2d 
949.

No. 78-5508. Drew  v . Louisi ana . Appeal from Sup. Ct. 
La. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certi-
orari, certiorari denied. Reported below: 360 So. 2d 500.

No. 78-5660. Bell  v . Church  et  al . Appeal from C. A. 
5th Cir. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied.
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No. 78-621. Vill age  of  Carpentersvi lle  v . Limpe ris , 
Truste e in  Bankrup tcy . Appeal from C. A. 7th Cir. dis-
missed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, certio-
rari denied. Reported below: 583 F. 2d 290.

No. 78-741. Futch  v . O’Leary ; and Futch  v . Sieben - 
Morgen . Appeal from Ct. App. Cal., 1st App. Dist., dis-
missed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, cer-
tiorari denied.

No. 78-5662. Cros s v . Alzofon  et  al . Appeal from Ct. 
App. Cal., 1st App. Dist., dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a peti-
tion for writ of certiorari, certiorari denied.

No. 78-360. Randolph  et  al . v . Municip al  Court , 
Southern  Judicial  Dis trict , County  of  San  Mateo , et  al . 
(Califor nia , Real  Party  in  Inter est ). Appeal from Ct. 
App. Cal., 1st App. Dist., dismissed for want of substantial fed-
eral question. Mr . Justi ce  Brennan , Mr . Justi ce  Stewar t , 
and Mr . Justice  Marsh all  would reverse the convictions.

No. 78-649. City  of  Bosto n  et  al . v . Ander son  et  al . 
Appeal from Sup. Jud. Ct. Mass, dismissed for want of sub-
stantial federal question. Mr . Justice  Brennan , Mr . Jus -
tice  Blackmun , and Mr . Justi ce  Powel l  would note prob-
able jurisdiction and set case for oral argument. Reported 
below: ---- Mass.----- , 380 N. E. 2d 628.

No. 78-816. Bell  v . New  York  State  Liquor  Authority . 
Appeal from App. Div., Sup. Ct. N. Y., 3d Jud. Dept., dis-
missed for want of jurisdiction. Reported below: 62 App. 
Div. 2d 1066, 403 N. Y. S. 2d 804.

No. 78-5290. Ezze ll  v . Los  Angeles  Count y  Depart -
ment  of  Adopti ons . Appeal from Sup. Ct. Cal. dismissed 
for want of substantial federal question. Reported below: 
21 Cal. 3d 349, 579 P. 2d 495.
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No. 78-5357, Caldw ell  v . Kaquatosh  et  al . Appeal 
from Sup. Ct. Wis. dismissed for want of substantial federal 
question. Mr . Justice  Brennan  and Mr . Justice  Steve ns  
would note probable jurisdiction and set case for oral argu-
ment. Reported below: 84 Wis. 2d 545, 267 N. W. 2d. 870.

Certiorari Granted—Vacated and Remanded
No. 78-571. Blucher  v . Unite d  Stat es . C. A. 10th Cir. 

Certiorari granted, judgment vacated, and case remanded to 
the United States District Court for the District of Wyoming 
with directions to vacate its judgment and dismiss the indict-
ment. Mr . Justi ce  White , Mr . Justice  Powell , and Mr . 
Justice  Rehnquist  dissent. Reported below: 581 F. 2d 244.

Miscellaneous Orders
No. 77, Orig. Tenness ee  v . Arkan sas . It is ordered that 

the Honorable Earl R. Larson, Senior Judge of the United 
States District Court for the District of Minnesota, be ap-
pointed Special Master in this case with authority to fix the 
time and conditions for the filing of additional pleadings and 
to direct subsequent proceedings, and with authority to sum-
mon witnesses, issue subpoenas, and take such evidence as 
may be introduced and such as he may deem necessary to call 
for. The Master is directed to submit such reports as he may 
deem appropriate.

The Master shall be allowed his actual expenses. The al-
lowances to him, the compensation paid to his technical, sten-
ographic, and clerical assistants, the cost of printing his report, 
and all other proper expenses shall be charged against and be 
borne by the parties in such proportion as the Court may 
hereafter direct.

It is further ordered that if the position of Special Master 
in this case becomes vacant during a recess of the Court, The  
Chief  Justice  shall have authority to make a new designa-
tion which shall have the same effect as if originally made by 
the Court. [For earlier order herein, see ante, p. 812.]
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No. A-452 (78-951). Morton  v . Morton . Ct. App. Cal., 
2d App. Dist. Application for stay, addressed to Mr . Justic e  
Brennan  and referred to the Court, denied.

No. A-580 (78-437). Califano , Secre tary  of  Healt h , 
Educat ion , and  Welfare  v . Westcott  et  al .; and

No. A-374 (78-689). Sharp , Commi ssione r , Departm ent  
of  Public  Welf are  of  Mass achusetts  v . Westcott  et  al . 
D. C. Mass. [Probable jurisdiction noted, ante, p. 1044.] Ap-
plication of the Solicitor General for stay of judgment of the 
United States District Court for the District of Massachusetts, 
presented to Mr . Justi ce  Brennan , and by him referred to 
the Court, granted pending this Court’s final disposition of the 
cases. Mr . Justi ce  Brennan  would deny the application. 
Application of the Attorney General of Massachusetts for 
partial stay of judgment of the United States District Court 
for the District of Massachusetts, addressed to Mr . Justi ce  
Rehnqui st  and referred to the Court, denied.

No. A-601. Lynch  et  al . v . Unit ed  Stat es . Application 
for stay of mandate of the United States Court of Appeals for 
the District of Columbia Circuit, addressed to Mr . Justic e  
Marsh all  and referred to the Court, denied.

No. D-70. In  re  Dis barm ent  of  Weber . Disbarment 
entered. [For earlier order herein, see 429 U. S. 936.]

No. D-124. In  re  Disb arment  of  Linds ay . Disbarment 
entered. [For earlier order herein, see 434 U. S. 979.]

No. 77-1497. Arkansas  v . Sande rs . Sup. Ct. Ark. [Cer-
tiorari granted, ante, p. 891.] Motion of respondent for leave 
to proceed further herein in forma pauperis granted. Motion 
for appointment of counsel granted, and it is ordered that Jack 
T. Lassiter, Esquire, of Little Rock, Ark., be appointed to 
serve as counsel for respondent in this case.
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No. 77-922. Chrysle r  Corp . v . Brown , Secre tary  of  
Defe nse , et  al . C. A. 3d Cir. [Certiorari granted, 435 U. S. 
914.] Motion of petitioner for leave to file supplemental 
brief after argument granted.

No. 77-1575. Federal  Communicati ons  Comm iss ion  v . 
Midw est  Video  Corp , et  al . ;

No. 77-1648. American  Civil  Liberties  Union  v . Fed -
eral  Communicati ons  Commis sion ; and

No. 77-1662. National  Black  Media  Coalit ion  et  al . v . 
Midw est  Video  Corp , et  al . C. A. 8th Cir. [Certiorari 
granted, ante, p. 816.] Motion of the Solicitor General to 
dispense with printing appendix granted.

No. 77-1578. Broa dca st  Musi c , Inc ., et  al . v . Colum bia  
Broadcasti ng  Syste m , Inc ., et  al . ; and

No. 77-1583. American  Society  of  Compos ers , Authors , 
& Publis hers  et  al . v . Columbia  Broadcasti ng  System , 
Inc ., et  al . C. A. 2d Cir. [Certiorari granted, ante, p. 817.] 
Motions of National Broadcasting Co., Inc., American Broad-
casting Companies, Inc., and National Religious Broadcasters, 
Inc., for leave to file briefs as amici curiae granted. Motion 
of All-Industry Television Music License Committee for leave 
to participate in oral argument as amicus curiae denied.

No. 77-1652. Fede ral  Energy  Regulatory  Comm iss ion  
v. Shell  Oil  Co . et  al . ; and

No. 77-1654. Consumer  Energy  Council  of  America  v . 
Federal  Energy  Regulatory  Commis si on . C. A. 5th Cir. 
[Certiorari granted, ante, p. 817.] Motion of the Solicitor 
General for additional time for oral argument denied. Mr . 
Just ice  Stew art  took no part in the consideration or decision 
of this motion.

No. 78-5914. Schreib man  v. Walter  E. Hell er  & Com -
pan y  of  Puerto  Rico  et  al . C. A. 1st Cir. Motion of Las 
Colinas Development Corp, for leave to proceed in forma pau-
peris denied. Mr . Just ice  Stewar t  would grant the motion.
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No. 77-1806. Ford  Motor  Co . (Chicag o Stamp ing  
Plant ) v . National  Labor  Relat ions  Board  et  al . C. A. 
7th Cir. [Certiorari granted, ante, p. 891.] Motion of re-
spondent UAW Local 588 for additional time for oral argu-
ment denied. Alternative request for divided argument 
granted.

No. 77-6949. Dunn  v . Unite d  State s . C. A. 10th Cir. 
[Certiorari granted, ante, p. 1045.] Motion for appointment 
of counsel granted, and it is ordered that Daniel J. Sears, 
Esquire, of Denver, Colo., be appointed to serve as counsel 
for petitioner in this case.

No. 78-99. Parker  v . Rando lph  et  al . C. A. 6th Cir. 
[Certiorari granted, ante, p. 978.] Motion for appointment 
of counsel granted, and it is ordered that Walter Lee Evans, 
Esquire, of Memphis, Tenn., be appointed to serve as counsel 
for respondent in this case.

No. 78-201. Greenh oltz , Chairm an , Board  of  Parole  
of  Nebras ka , et  al . v . Inmates  of  the  Nebras ka  Penal  and  
Correcti onal  Complex  et  al . C. A. 8th Cir. [Certiorari 
granted, ante, p. 817.] Motion of Jerome N. Frank Legal 
Services Organizations of Yale Law School et al. for leave to 
participate in oral argument as amici curiae denied.

No. 78-225. Babbitt , Governor  of  Arizona , et  al . v . 
Unite d  Farm  Workers  National  Union  et  al . D. C. Ariz. 
[Probable jurisdiction postponed, ante, p. 891.] Motion of 
appellee United Farm Workers National Union for additional 
time for oral argument granted and 10 additional minutes 
allotted for that purpose. Appellants also allotted an addi-
tional 10 minutes for oral argument.

No. 78-5283. Jacks on  v . Virginia  et  al . C. A. 4th Cir. 
[Certiorari granted, ante, p. 1001.] Motion for appointment 
of counsel granted, and it is ordered that Carolyn J. Colville 
of Richmond, Va., be appointed to serve as counsel for peti-
tioner in this case.
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No. 78-329. Bellotti , Attorney  General  of  Massachu -
setts , et  al . v. Baird  et  al . ; and

No. 78-330. Hunerw adel  v . Baird  et  al . D. C. Mass. 
[Probable jurisdiction noted, ante, p. 925.] Motion for ap-
pointment of Alan Ernest as counsel or guardian ad litem for 
unborn children denied.

No. 78-5633. Carte r  v . Bue , U. S. Distr ict  Judge ;
No. 78-5747. Carbino  et  al . v . Unite d  States  Court  of  

Appeals  for  the  Third  Circuit ; and
No. 78-5799. Green  v . Ralst on , Judge . Motions for 

leave to file petitions for writs of mandamus denied.

No. 78-5717. Green  v . Clerk , U. S. Distr ict  Court , 
Wes tern  Dis trict  of  Miss ouri . Motion for leave to file 
petition for writ of mandamus and/or prohibition denied.

Probable Jurisdiction Noted
No. 78-759. Leroy , Attorney  General  of  Idaho , et  al . 

v. Great  Wes tern  Unite d  Corp . Appeal from C. A. 5th Cir. 
Probable jurisdiction noted. Reported below: 577 F. 2d 1256.

Certiorari Granted
No. 78-223. Nation al  Labor  Relat ions  Board  v . Bapti st  

Hosp ital , Inc . C. A. 6th Cir. Certiorari granted. Re-
ported below: 576 F. 2d 107.

No. 78-625. Andrus , Secre tary  of  the  Interior , et  al . 
v. Sierra  Club  et  al . C. A. D. C. Cir. Certiorari granted. 
Reported below: 189 U. S. App. D. C. 117, 581 F. 2d 895.

No. 78-690. Reit er  v . Sonoton e Corp , et  al . C. A. 8th 
Cir. Certiorari granted. Reported below: 579 F. 2d 1077.

No. 78-711. Southeas tern  Communit y  Coll ege  v . Davis . 
C. A. 4th Cir. Certiorari granted. Reported below: 574 
F. 2d 1158.

No. 78-744. Unite d  States  v . Timmr eck . C. A. 6th Cir. 
Certiorari granted. Reported below: 577 F. 2d 372.
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No. 78-753. Great  American  Federal  Savings  & Loan  
Ass n , et  al . v . Novotny . C. A. 3d Cir. Certiorari granted. 
Reported below: 584 F. 2d 1235.

No. 78-776. United  States  v . Batchel der . C. A. 7th 
Cir. Certiorari granted. Reported below: 581 F. 2d 626.

No. 78-575. Southern  Railw ay  Co . v . Seaboard  Allied  
Mil li ng  Corp , et  al . ;

No. 78-597. Inter st ate  Commerce  Commiss ion  v . Sea -
board  Allied  Mil li ng  Corp , et  al . ; and

No. 78-604. Seaboa rd  Coast  Line  Railroad  Co . et  al . v . 
Seaboar d  Allied  Mil li ng  Corp , et  al . C. A. 8th Cir. Cer-
tiorari granted, cases consolidated, and a total of one hour al-
lotted for oral argument. Mr . Justi ce  Powe ll  took no part 
in the consideration or decision of these petitions. Reported 
below: 570 F. 2d 1349.

No. 78-610. Colum bus  Board  of  Education  et  al . v . 
Penick  et  al . C. A. 6th Cir. Certiorari granted and case 
set for oral argument with No. 78-627, immediately infra. 
Reported below: 583 F. 2d 787.

No. 78-627. Dayton  Board  of  Education  et  al . v . Brink - 
man  et  al . C. A. 6th Cir. Certiorari granted and case set 
for oral argument with No. 78-610, immediately supra. Re-
ported below: 583 F. 2d 243.

No. 78-680. Hutchinson  v . Proxmire , U. S. Senator , 
et  al . C. A. 7th Cir. Certiorari granted and case set for oral 
argument with No. 78-5414, immediately infra. Reported 
below: 579 F. 2d 1027.

No. 78-5414. Wolston  v. Reader ’s Diges t  Assn ., Inc ., 
et  al . C. A. D. C. Cir. Motion of petitioner for leave to 
proceed in forma pauperis granted. Certiorari granted and 
case set for oral argument with No. 78-680, immediately 
supra. Reported below: 188 U. S. App. D. C. 185, 578 F. 2d 
427.
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No. 78-749. Kentucky  v . Whorton . Sup. Ct. Ky. 
Motion of respondent for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 570 S. W. 2d 627.

No. 78-5384. Sands trom  v . Montana . Sup. Ct. Mont. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 176 Mont. 492, 580 
P. 2d 106.

Certiorari Denied. (See also Nos. 78-343, 78-621, 78-741, 
78-5508, 78-5660, and 78-5662, supra.}

No. 77-6300. Bhillip s , aka  Gergel  v . Pennsylv ania . 
Sup. Ct. Pa. Certiorari denied. Reported below: 475 Pa. 
427, 380 A. 2d 1210.

No. 78-342. Jara  v . Municip al  Court  for  the  San  An -
toni o  Judicial  Distr ict  of  Los  Angeles  County  (County  
of  Los Angeles  et  al ., Real  Parties  in  Interest ). Sup. 
Ct. Cal. Certiorari denied. Reported below: 21 Cal. 3d 181, 
578 P. 2d 94.

No. 78-373. Toomer  v . Arkans as . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 263 Ark. 595, 566 S. W. 2d 
393.

No. 78-388. Tex -La  Electric  Cooperative , Inc ., et  al . 
v. Andrus , Secret ary  of  the  Interior , et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 188 U. S. App. 
D. C. 201, 578 F. 2d 443.

No. 78-393. Pier ceal l  v. Virgi nia . Sup. Ct. Va. Cer-
tiorari denied. Reported below: 218 Va. 1016, 243 S. E. 2d 
222.

No. 78-394. Cost anzo  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 581 F. 2d 28.

No. 78-399. Nabors  v . Arkansas . Sup. Ct. Ark. Certi-
orari denied. Reported below: 263 Ark. 409, 565 S. W. 2d 
598.
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No. 78-417. Califo rnia  et  al . v . Civi l  Aeronau tics  
Board ; and

No. 78-447. Nation al  Associ ation  of  Regula tory  Util -
ity  Commis sioners  v . Civil  Aeronaut ics  Board . C. A. 
D. C. Cir. Certiorari denied. Reported below: 189 U. S. 
App. D. C. 176, 581 F. 2d 954.

No. 78-423. Cheiman  et  al . v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Reported below: 578 F. 2d 160.

No. 78-430. Todd  et  ux . v . Asso ciat ed  Credit  Bureau  
Servic es , Inc ., et  al . C. A. 3d Cir. Certiorari denied. 
Reported below: 578 F. 2d 1376.

No. 78-462. Osbor ne  v . Unite d  Stat es . Ct. Cl. Cer-
tiorari denied. Reported below: 216 Ct. Cl. 469, 578 F. 2d 
1390.

No. 78-484. O’Callagh an  v . Unite d States . Ct. Cl. 
Certiorari denied. Reported below: 216 Ct. Cl. 481, 578 F. 2d 
1390.

No. 78-489. Mitchel l  et  ux . v . Unite d  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 577 F. 2d 1356.

No. 78-495. Cole  Hosp ital , Inc ., et  al . v . Califan o , 
Secre tary  of  Health , Education , and  Welfare . C. A. 7th 
Cir. Certiorari denied. Reported below: 582 F. 2d 1284.

No. 78-496. Richardson  et  al . v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 580 F. 2d 946.

No. 78-497. Ramsey  v . United  Stat es . Ct. Cl. Certi-
orari denied. Reported below: 215 Ct. Cl. 1042, 578 F. 2d 
1388.

No. 78-505. Braesch  et  al . v . De Pasquale  et  al . Sup. 
Ct. Neb. Certiorari denied. Reported below: 200 Neb. 726, 
265 N. W. 2d 842.
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No. 78-514. Abney  v . Abney . Ct. App. Ind. Certiorari 
denied. Reported below: ----  Ind. App. ---- , 374 N. E. 2d
264.

No. 78-518. Nacirem a  Ope rating  Co . et  al . v . Lynn  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
577 F. 2d 852.

No. 78-532. Consol idation  Coal  Co . v . Unit ed  State s ;
No. 78-537. Zitko  v . Unite d  State s ; and
No. 78-697. Marks  v . Unit ed  States . C. A. 6th Cir. 

Certiorari denied. Reported below: 579 F. 2d 1011.

No. 78-538. Crip pe n  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 570 F. 2d 535.

No. 78-542. Tama  Meat  Packing  Corp . v . National  
Labor  Relati ons  Board . C. A. 8th Cir. Certiorari denied. 
Reported below: 575 F. 2d 661.

No. 78-547. Burton  v . United  Stat es . C. A. D. C. Cir. 
Certiorari denied. Reported below: 189 U. S. App. D. C. 327, 
584 F. 2d 485.

No. 78-548. Arroyo  et  al . v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 581 F. 2d 649.

No. 78-562. Madonna  v . Unit ed  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 582 F. 2d 704.

No. 78-569. Patton  v . Unite d States . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1278.

No. 78-577. Valand  v . Immigr ation  and  Naturaliza tion  
Servi ce . C. A. 3d Cir. Certiorari denied. Reported below: 
577 F. 2d 730.

No. 78-581. Cahn  v . Joint  Bar  Ass ociati on  Grieva nce  
Committee . Ct. App. N. Y. Certiorari denied. Reported 
below: 44 N. Y. 2d 641, 376 N. E. 2d 934.
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No. 78-585. Jackson  Sawmi ll  Co ., Inc ., et  al . v . Unite d  
States  et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 580 F. 2d 302.

No. 78-592. St . Vincen t ’s Medical  Cente r  of  Rich -
mond  v. State  Human  Rights  Appeal  Board  et  al . App. 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Re-
ported below: 59 App. Div. 2d 778, 398 N. Y. S. 2d 735.

No. 78-594. O’Brien  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 571 F. 2d 583.

No. 78-614. Construction  & General  Laborers ’ Union  
Local  1140, Aff ili ated  wi th  Internati onal  Laborers ’ 
Union  of  North  Ameri ca , AFL-CIO v. National  Labor  
Relations  Board . C. A. 8th Cir. Certiorari denied. Re-
ported below: 577 F. 2d 16.

No. 78-615. Intern atio nal  Ass ociati on  of  Machini sts  
& Aeros pac e  Workers , AFL-CIO v. National  Labor  Rela -
tions  Board  et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 193 U. S. App. D. C. 279, 595 F. 2d 664.

No. 78-619. Getty  Oil  Co . v . Department  of  Energy  
et  al . Temp. Emerg. Ct. App. Certiorari denied. Reported 
below: 581 F. 2d 838.

No. 78-633. Local  102, Internati onal  Ladies ’ Garment  
Worker s ’ Union  v . United  States . C. A. 2d Cir. Certio-
rari denied. Reported below: 586 F. 2d 832.

No. 78-639. Internat ional  Brothe rhood  of  Electri cal  
Worke rs , Local  367 v. National  Labor  Relations  Board . 
C. A. 3d Cir. Certiorari denied. Reported below: 578 F. 2d 
1375.

No. 78-652. Peat  v . National  Transp ortati on  Safety  
Board . C. A. D. C. Cir. Certiorari denied.
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No. 78-658. Utah  Power  & Light  Co . v . Environmen -
tal  Defens e  Fund , Inc ., et  al . ; and

No. 78-678. Colorado  River  Water  Conservat ion  Dis -
trict  et  al . v. Environmental  Defens e  Fund , Inc ., et  al . 
C. A. D. C. Cir. Certiorari denied.

No. 78-659. Forstne r  v . Immi gration  and  Naturaliza -
tion  Serv ice . C. A. 9th Cir. Certiorari denied. Reported 
below: 579 F. 2d 506.

No. 78-660. Pleas anton  Gravel  Co. v. Comm is si oner  of  
Intern al  Reve nue . C. A. 9th Cir. Certiorari denied. Re-
ported below: 578 F. 2d 827.

No. 78-664. New  York  Shippi ng  Assn ., Inc ., et  al . v . 
Water front  Commis si on  of  New  York  Harbor . C. A. 3d 
Cir. Certiorari denied. Reported below: 582 F. 2d 1275.

No. 78-668. Dipp  v . United  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 581 F. 2d 1323.

No. 78-677. Arthur  Young  & Co. v. Securitie s  and  Ex -
chang e Comm iss ion . C. A. D. C. Cir. Certiorari denied. 
Reported below: 190 U. S. App. D. C. 37, 584 F. 2d 1018.

No. 78-682. T, G. Motors , Inc ., of  Housto n , dba  Tom  
Gray  Datsun  v . Jackso n  et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 577 F. 2d 1133.

No. 78-684. Ameri can  Servic e Corp , et  al . v . United  
States . C. A. 5th Cir. Certiorari denied. Reported below: 
580 F. 2d 823.

No. 78-686. Fleming  v . Citiz ens  for  Albemarle , Inc ., 
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 
577 F. 2d 236.

No. 78-691, Fost er  et  al . v . Maryland  Federal  Savings  
& Loan  Assn . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 191 U. S. App. D. C. 226, 590 F. 2d 928.
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No. 78-695. Fowler  v . Iowa . Sup. Ct. Iowa. Certiorari 
denied. Reported below: 268 N. W. 2d 220.

No. 78-700. Mc Kinney  et  ux . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 574 F. 2d 1240.

No. 78-702. Zarcone  v . Perry  et  al . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 581 F. 2d 1039.

No. 78-704. Garcia  v . New  Mexico . Ct. App. N. M. 
Certiorari denied.

No. 78-705. P. D. Q., Inc ., of  Miam i v . Niss an  Motor  
Corporat ion  in  U. S. A. et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 577 F. 2d 910.

No. 78-706. Southern  Pacific  Transpor tati on  Co. et  al . 
v. Burns . C. A. 9th Cir. Certiorari denied. Reported be-
low: 589 F. 2d 403.

No. 78-710. Klein  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 582 F. 2d 186.

No. 78-713. Unite d  States  v . Sea -Land  Servic e , Inc . 
C. A. 3d Cir. Certiorari denied. Reported below: 577 F. 2d 
730.

No. 78-716. National  Auto  Brokers  Corp , et  al . v . 
General  Motors  Corp , et  al . C. A. 2d Cir. Certiorari de-
nied. Reported below: 572 F. 2d 953.

No. 78-717. Garonz ik  v . Shearson  Hayde n  Stone , Inc .
C. A. 5th Cir. Certiorari denied. Reported below: 574 F. 2d 
1220.

No. 78-725. Soverei gn  Cons truc tion  Co ., Ltd . v . City  
of  Philad elp hia . C. A. 3d Cir. Certiorari denied. Re-
ported below: 582 F. 2d 1276.

No. 78-726. Bennett  et  al . v . Kiggi ns  et  al . Ct. App.
D. C. Certiorari denied. Reported below: 391 A. 2d 236.
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No. 78-727. South eas ter n  Pennsy lvania  Transporta -
tion  Authori ty  (SEPTA) v. Kenny . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 581 F. 2d 351.

No. 78-729. Arrow  Food  Distri butors , Inc . v . Love , 
Conservator . Sup. Ct. Miss. Certiorari denied. Reported 
below: 361 So. 2d 324.

No. 78-754. Unit , Inc ., et  al . v . Hickman  et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 582 F. 2d 1277.

No. 78-758. Westi ngho use  Electric  Corp . v . Human  
Rights  Appe al  Board  of  New  York  et  al . App. Div., Sup. 
Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 
60 App. Div. 2d 943,401 N. Y. S. 2d 597.

No. 78-760. Tass op , dba  St . Andrew  Academ y  on  the  
Sound  v . Unite d  States . C. A. 2d Cir. Certiorari denied.

No. 78-767. Glasgow  et  ux . v . Bartleson . Ct. App. 
Wash. Certiorari denied.

No. 78-768. Gasper  et  al . v . Louisi ana  Stadiu m and  Ex -
pos ition  Dis trict  et  al . C. A. 5th Cir. Certiorari denied. 
Reported below : 577 F. 2d 897.

No. 78-770. Curtis  v . Frank  S. Philli ps , Inc ., et  al . 
Ct. App. D. C. Certiorari denied.

No. 78-773. United  States  Lines , Inc . v . Sun  Ship -
build ing  & Dry  Dock  Co . C. A. 3d Cir. Certiorari denied. 
Reported below: 582 F. 2d 1276.

No. 78-804. La Rocco  v . Unite d  States ; and
No. 78-805. Smaldo ne  et  al . v . Unit ed  States . C. A. 

10th Cir. Certiorari denied. Reported below: 583 F. 2d 
1129.

No. 78-836. Lee  Pharm aceu tic als  v . Kreps , Secretary  
of  Commerce , et  al . C. A. 9th Cir. Certiorari denied. Re-
ported below: 577 F. 2d 610.
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No. 78-851. Fa  yer  v. Joint  Bar  Associ ation  Grievance  
Commit tee , Tenth  Judicial  Dis trict . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 63 
App. Div. 2d 709, 406 N. Y. S. 2d 493.

No. 78-869. Jezarian  et  al . v . Raichle , Truste e , et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 579 F. 2d 
206.

No. 78-870. Rodríguez  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied.

No. 78-5232. Carter  v . Telectron , Inc ., et  al . C. A. 
5th Cir. Certiorari denied.

No. 78-5271. Mallett  v . Louis iana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 357 So. 2d 1105.

No. 78-5279. Hefli n  v . Illino is . Sup. Ct. Ill. Certio-
rari denied. Reported below: 71 Ill. 2d 525, 376 N. E. 2d 
1367.

No. 78-5292. Brown  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied.

No. 78-5294. Traylor  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 108.

No. 78-5330. Gille spie  v . Jeff es , Correcti onal  Super -
intendent . C. A. 3d Cir. Certiorari denied. Reported be-
low: 582 F. 2d 1278.

No. 78-5371. Brady  et  al . v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 579 F. 2d 1121.

No. 78-5386. Orduno  v . Califo rnia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied. Reported below: 80 Cal. App. 
3d 738, 80 Cal. Reptr. 806.
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No. 78-5393. Sedgwic k  v . Supe rior  Court  of  the  Dis -
trict  of  Columbi a . C. A. D. C. Cir. Certiorari denied. 
Reported below: 190 U. S. App. D. C. 63, 584 F. 2d 1044.

No. 78-5416. Rivera  v . Hefner  et  al . Super. Ct. Pa. 
Certiorari denied. Reported below: 254 Pa. Super. 627, 387 
A. 2d 123.

No. 78-5431. Gavin  et  vir  v . Maryland . Ct. Sp. App. 
Md. Certiorari denied.

No. 78-5433. Hollin gsw orth  v . Maryla nd . Ct. Sp. 
App. Md. Certiorari denied.

No. 78-5435. Saenz  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 643.

No. 78-5457. Glover  v . Dolan , Sheri ff . C. A. 9th Cir. 
Certiorari denied.

No. 78-5464. Duffy  v . Cuyler , Corre ction al  Superin -
tendent , et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 581 F. 2d 1059.

No. 78-5491. Montgomer y  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 582 F. 2d 514.

No. 78-5506. Babb  et  al . v . Unit ed  Stat es . C. A. 10th 
Cir. Certiorari denied. Reported below: 580 F. 2d 1011.

No. 78-5510. Kirkland  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1277.

No. 78-5515. Cox et  al . v . Unite d  Stat es . C. A. 8th 
Cir. Certiorari denied. Reported below: 580 F. 2d 317.

No. 78-5520. Jones  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1287.

No. 78-5522. Dattal o  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1277.
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No. 78-5548. Vander  Linde n  v . United  Stat es . C. A. 
5th Cir. Certiorari denied. Reported below: 577 F. 2d 1133.

No. 78-5554. Relifor d  v . Colorado . Sup. Ct. Colo. Cer-
tiorari denied. Reported below: 195 Colo. 549, 579 P. 2d 
1145.

No. 78-5555. Akerb lom  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied.

No. 78-5559. Mc Mahon  v . Pennsylv ania . Super. Ct. 
Pa. Certiorari denied. Reported below: 256 Pa. Super. 532, 
389 A. 2d 173.

No. 78-5562. Smith  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1054.

No. 78-5564. Cox v. United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 581 F. 2d 1374.

No. 78-5570. Crest a  v . Meachum , Correctional  Super -
inten dent . C. A. 1st Cir. Certiorari denied.

No. 78-5573. Carrier  v . Virgi nia . Sup. Ct. Va. Cer-
tiorari denied.

No. 78-5583. Alvara do -Colon  v . Unite d  Stat es . C. A. 
2d Cir. Certiorari denied. Reported below: 584 F. 2d 974.

No. 78-5599. Meadow s  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 78-5605. Parks  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied.

No. 78-5613. Vanek  v . United  State s . C. A. 10th Cir. 
Certiorari denied.

No. 78-5626. Mahdi  v . Dukakis , Governor  of  Massa -
chuse tts , et  al . C. A. 1st Cir. Certiorari denied. Re-
ported below: 582 F. 2d 1269.
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No. 78-5630. Grear  v . Tenness ee . Sup. Ct. Tenn. Cer-
tiorari denied. Reported below: 568 S. W. 2d 285.

No. 78-5636. Randall  v . Fitz morris . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 78-5644. Richa rds on  v . Blackburn , Warden . C. A. 
5th Cir. Certiorari denied.

No. 78-5646. Warner  v . Commi ssione r  of  Internal  
Revenue . C. A. 7th Cir. Certiorari denied.

No. 78-5647. Mc Clure  v . Balkcom , Warden . C. A. 5th 
Cir. Certiorari denied. Reported below: 577 F. 2d 938.

No. 78-5652. Wright  v . Will iams . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 584 F. 2d 979.

No. 78-5653. Magann  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 579 F. 2d 641.

No. 78-5654. Will iams  v . Workers ’ Comp ensati on  Ap-
peals  Board  of  Califo rnia  et  al . Ct. App. Cal., 2d App. 
Dist. Certiorari denied.

No. 78-5656. Manning  v . Pennsylv ania . Sup. Ct. Pa. 
Certiorari denied. Reported below: 480 Pa. 484, 391 A. 2d 
989.

No. 78-5657. Spychala  v . Gunn , Warden , et  al . C. A. 
9th Cir. Certiorari denied. Reported below: 580 F. 2d 1054.

No. 78-5663. Hunter  v . General  Motors  Corp , et  al . 
C. A. 6th Cir. Certiorari denied.

No. 78-5665. Prock  v . Derryb erry , Attor ney  Genera l  
of  Oklahoma . Sup. Ct. Okla. Certiorari denied.

No. 78-5668. Riggs  v . Giannet ta  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below : 582 F. 2d 1280.
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No. 78-5669. Cook  v . Crofts , Judge . C. A. 5th Cir. Cer-
tiorari denied.

No. 78-5670. Davis  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 78-5672. Johnson  v . Hilton , Prison  Supe rinte nd -
ent , et  al . C. A. 3d Cir. Certiorari denied.

No. 78-5677. Clevel and  v . Warden , New  Jerse y  State  
Prison . C. A. 3d Cir. Certiorari denied. Reported below: 
582 F. 2d 1278.

No. 78-5681. Gaines  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1381.

No. 78-5682. Revis  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 584 F. 2d 978.

No. 78-5683. Olvera  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied.

No. 78-5687. Kaplan  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 576 F. 2d 598.

No. 78-5690. Floyd  v . Henderson , Correcti onal  Super -
intendent . C. A. 2d Cir. Certiorari denied. Reported be-
low: 586 F. 2d 832.

No. 78-5691. Stokes  v . Fair , Correcti onal  Superi ntend -
ent . C. A. 1st Cir. Certiorari denied. Reported below: 
581 F. 2d 287.

No. 78-5695. Mudd  et  al . v . Busse . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 582 F. 2d 1283.

No. 78-5699. Green  v . Wyrick , Warden , et  al . C. A. 
8th Cir. Certiorari denied.

No. 78-5700. Patterso n v . Thomp son , Warden , et  al . 
C. A. 6th Cir. Certiorari denied.
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No. 78-5701. Rheuark  v . Texas  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 581 F. 2d 265.

No. 78-5702. Fearon  v . Smit h , Correcti onal  Supe rin -
tendent . C. A. 2d Cir. Certiorari denied.

No. 78-5703. Bates  v . Briert on , Warden . C. A. 7th Cir. 
Certiorari denied. Reported below: 588 F. 2d 834.

No. 78-5704. Van  Cranebrock  v . Califano , Secretary  
of  Health , Education , and  Welfar e . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 588 F. 2d 832.

No. 78-5707. Hardw ick  v . Brooks  et  al . C. A. 5th Cir. 
Certiorari denied.

No. 78-5710. Jime nez  v . Este lle , Correct ions  Direct or . 
C. A. 5th Cir. Certiorari denied.

No. 78-5711. Lewi s v . South  Carolina . Sup. Ct. S. C. 
Certiorari denied.

No. 78-5713. Garcia  v . United  States ; and
No. 78-5773. Cow en  v . Unite d  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 580 F. 2d 827.

No. 78-5714. Nels on  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1246.

No. 78-5716. Mc Crory  v . Kirk , Judge . Ct. Crim. App. 
Tex. Certiorari denied.

No. 78-5719. Turner  v . Estel le , Correc tions  Direc tor . 
C. A. 5th Cir. Certiorari denied.

No. 78-5722. Kalit a  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 584 F. 2d 978.

No. 78-5729. Akerb lom  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.
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No. 78-5731. Marcon i v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 586 F. 2d 836.

No. 78-5735. Hartw ell  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 581 F. 2d 266.

No. 78-5736. Roberts  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied. Reported below: 583 F. 2d 1173.

No. 78-5738. Hines  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 78-5740. Ross v. Indiana . Sup. Ct. Ind. Certiorari 
denied. Reported below: 268 Ind. 471, 376 N. E. 2d 1117.

No. 78-5741. Becker  v . Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 585 F. 2d 703.

No. 78-5743. Rogers  v . Unite d  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 78-5754. Diaz  v . Unite d Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 352.

No. 78-5756. Beckw ith  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Reported below: 577 F. 2d 737.

No. 78-5766. Aceve do  de  Campos , Subsecr etary  of  De -
partm ent  of  Natural  Resour ces  of  Puerto  Rico , et  al . v . 
Cordeco  Developm ent  Corp . C. A. 1st Cir. Certiorari 
denied. Reported below: 582 F. 2d 1270.

No. 78-5768. Arms trong  v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 580 F. 2d 800.

No. 78-5769. Malone  v . Alabama . Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 361 So. 2d 674.

No. 78-5781. Linden  v . Unite d State s Attorney  for  
the  Southern  Distri ct  of  New  York  et  al . C. A. 2d Cir. 
Certiorari denied.
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No. 78-5772. Hennemeyer  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 586 F. 2d 845.

No. 78-5782. Perry  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 584 F. 2d 388.

No. 78-5787. Rolli ns  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 586 F. 2d 845.

No. 78-5794. Greene  v . United  States . C. A. D. C. Cir. 
Certiorari denied.

No. 78-5805. Freeman  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1051.

No. 78-5807. Losing  v . United  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 584 F. 2d 289.

No. 78-5813. Walker  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 576 F. 2d 253.

No. 78-5815. Saldan a  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 588 F. 2d 831.

No. 78-364. Cupp , Penitentiary  Supe rint ende nt  v . 
Douglas . C. A. 9th Cir. Motion of respondent for leave to 
proceed in forma pauperis granted. Ortiorari denied. Mr . 
Justice  Blackmu n  would grant certiorari. Reported below: 
578 F. 2d 266.

No. 78-453. ACF Industries , Inc ., Carter  Carbureto r  
Divis ion  v . Equal  Employm ent  Opportunity  Comm iss ion . 
C. A. 8th Cir. Certiorari denied. Reported below: 577 F. 2d 
43.

Mr . Justice  Powell , with whom Mr . Just ice  Stewart  
and Mr . Justi ce  Rehnqu ist  join, dissenting..

The decision of the Court of Appeals in this case appears to 
be inconsistent with recent decisions of this Court on princi-
ples vital to the proper functioning of the federal courts. I 
therefore dissent from the denial of certiorari.
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I
In 1970, a civil rights organization and several individuals 

filed a charge against petitioner with respondent Equal Em-
ployment Opportunity Commission (EEOC). It was claimed 
that in discharging an employee and in failing to promote 
another, petitioner had discriminated on the basis of race. 
In 1972, an additional complaint was lodged on behalf of 
a female employee who asserted that petitioner’s pregnancy-
leave policies discriminated against her on the basis of sex. 
Upon the unsuccessful conclusion of conciliation efforts con-
cerning these charges, the EEOC commenced this action 
against petitioner in the District Court. The complaint al-
leged broadly that petitioner had discriminated on the basis 
of race in its hiring, promotion, apprenticeship, and other 
practices, and on the basis of sex with respect to its maternity-
leave and disability benefits.

Each party served interrogatories on the other. The dis-
pute leading to this petition arose from the EEOC’s refusal 
adequately to answer interrogatories seeking the names of the 
individuals, other than those named in the initial administra-
tive charges, against whom the EEOC believed petitioner 
had discriminated. Rather than supply this information, the 
EEOC moved the District Court to stay the filing of its 
answers while it completed its discovery against petitioner. 
This motion was denied. The EEOC thereafter submitted 
the following answer to the interrogatories: “The Commission 
is unable at this time to identify other individuals until it has 
completed its discovery.”

Petitioner moved for sanctions against the EEOC under 
Fed. Rule Civ. Proc. 37. At a hearing on this motion, the 
District Judge reserved decision and directed the parties to 
confer. He stated that if they could not agree on the matter, 
he would consider the motion for sanctions. Further nego-
tiations failed to produce an agreement.

The District Court then granted, in part, petitioner’s mo-
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tion for sanctions. It concluded that the answers filed by the 
EEOC were merely an attempt to postpone an adequate 
response until after the EEOC’s own discovery was completed. 
It further found that “the EEOC has not in fact answered 
the interrogatories and has wilfully ignored the Court’s 
order . . . denying the requested stay.” 76 F. R. D. 143, 144 
(1977). The court thought it obvious that the EEOC had 
made “broad-based allegations, without any basis for a belief 
in those allegations, and then . . . invade[d] the defendant’s 
records in an attempt to determine whether or not a cause of 
action exists.” Ibid. Rather than dismissing the complaint 
outright, as requested by petitioner, the court ordered (1) that 
at the trial on the merits it should be taken as established that 
petitioner had not discriminated against anyone, with the 
possible exception of the individuals named in the adminis-
trative charges before the EEOC; (2) that the EEOC would 
not be permitted to introduce evidence of discrimination 
against anyone other than those named individuals; and 
(3) that the EEOC should pay attorney’s fees of $500. 
Sanctions of this kind are expressly authorized by Rule 37 (d).

The EEOC filed a notice of appeal from the District Court’s 
order. It argued to the Court of Appeals for the Eighth 
Circuit that the sanctions order was appealable either as a 
collateral order under Cohen v. Beneficial Loan Corp., 337 
U. S. 541 (1949), or as a denial of an injunction under 28 
U. S. C. § 1292 (a)(1). Petitioner responded that the Court 
of Appeals lacked jurisdiction because the sanctions order was 
not appealable before final judgment.

The Court of Appeals declined to decide the jurisdictional 
issue as presented by the parties. Instead, it stated, “we find 
this an appropriate case for the issuance of a writ of man-
damus.” 577 F. 2d 43, 45 (1978). The court offered little by 
way of justification for its issuance of the writ, a remedy not 
requested by the EEOC. It merely noted its belief that peti-
tioner, as well as the EEOC, had “displayed dilatory tactics 
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during the discovery period,” id., at 48, and that the proce-
dures leading to the sanctions had been irregular.1 It also dis-
agreed with the District Court’s finding that the EEOC’s 
conduct amounted to willful disobedience.

II
The opinion of the Court of Appeals appears to be seriously 

at odds with the decisions of this Court in two respects, both 
of which are important to federal judicial policy.

A
The court below seems to have committed the compound 

error of using the mandamus power to mask a questionable 
jurisdictional decision. Our cases have emphasized the prac-
tical importance of the final-judgment rule of 28 U. S. C. 
§ 1291, which goes to the jurisdiction of the courts of appeals. 
As recently as last Term we unanimously agreed that “ 1 [re-
stricting appellate review to “final decisions” prevents the 
debilitating effect on judicial administration caused by piece-
meal disposition of what is, in practical consequence, but a 
single controversy.’ ” Coopers de Lybrand v. Livesay, 437 
U. S. 463, 471 (1978), quoting Eisen v. Carlisle Jacquelin, 
417 U. S. 156, 170 (1974). Whether the District Court’s 
sanctions order comes within either of the exceptions to the 
final-judgment rule suggested by the EEOC appears to be 
highly questionable. Rather than dealing with the merits of

xThe Court of Appeals thought the procedures had been irregular 
because, in its opinion, the EEOC had not been given a sufficient oppor-
tunity to present its side of the story before sanctions were imposed. The 
District Court’s action, however, was premised on the conclusion that the 
EEOC had simply persisted in doing what it had been forbidden to do 
when the motion to stay was denied. Thus, even if the Court of Appeals 
were correct that the adversary proceedings that preceded the sanctions 
order may have been unduly truncated, a district court should not be 
required to prolong argument over a matter within its discretion and 
already decided.
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this important and dispositive issue, the Court of Appeals 
simply sidestepped it by treating the appeal as a petition for 
a writ of mandamus. This action is difficult to square with 
the well-established rule that mandamus “is not to be used 
as a substitute for appeal.” Schlagenhauf n . Holder, 379 
U. S. 104, 110 (1964).

It also seems evident that this was not an appropriate case 
for mandamus. “ ‘[O]nly exceptional circumstances amount-
ing to a judicial “usurpation of power” will justify the invoca-
tion of this extraordinary remedy.’ ” Kerr v. United States 
District Court, 426 U. S. 394, 402 (1976), quoting Will v. 
United States, 389 U. S. 90, 95 (1967). The petitioning party 
must show, among other things, that his right to the issuance 
of the writ is “ ‘clear and indisputable.’ ” Kerr v. United 
States District Court, supra, at 403, quoting Bankers Life & 
Cas. Co. v. Holland, 346 U. S. 379, 384 (1953). A litigant does 
not have a clear and indisputable right to a particular result in 
matters committed to the discretion of the District Court. 
Will v. Calvert Fire Ins. Co., 437 U. S. 655, 665-666 (1978) 
(plurality opinion). As the decision to impose sanctions under 
Rule 37 is discretionary with the District Judge, see National 
Hockey League v. Metropolitan Hockey Club, Inc., 427 U. S. 
639, 642 (1976), and the sanctions ordered in this case are 
among those expressly authorized by Rule 37, the Court of 
Appeals’ resort to mandamus to review what appears to have 
been an otherwise unappealable order is highly suspect.

B
The decision below is difficult to reconcile with our recent 

decision in National Hockey League v. Metropolitan Hockey 
Club, Inc., supra. In that case an antitrust action was 
dismissed under Rule 37 because of the plaintiff’s failure to 
comply with discovery orders. The Court of Appeals reversed, 
apparently finding this sanction too harsh. We summarily 
reversed the Court of Appeals. We stressed that “the most 
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severe in the spectrum of sanctions . . . must be available to 
the district court in appropriate cases, not merely to penalize 
those whose conduct may be deemed to warrant such a sanc-
tion, but to deter those who might be tempted to such conduct 
in the absence of such a deterrent.” 427 U. 8., at 643. The 
sanctions order in this case is less severe than that approved in 
National Hockey League, and it was imposed for a virtually 
identical reason: a willful failure to answer interrogatories. 
Although the Court of Appeals rejected the District Court’s 
finding that the EEOC had willfully disregarded the court’s 
order, “[t]he question ... is not whether this Court, or 
whether the Court of Appeals, would as an original matter 
have [imposed the sanctions]; it is whether the District Court 
abused its discretion in so doing.” Id., at 642. Neither the 
EEOC nor the Court of Appeals has convincingly demon-
strated that an abuse of discretion occurred here.

Ill
The decision of the Court of Appeals in this case not only 

appears to be inconsistent with our recent decisions, but also 
could discourage efforts to curb the widespread abuse of 
discovery that is a prime cause of delay and expense in 
civil litigation. The extent of this abuse has been of increas-
ing concern. It was the subject of close attention at the 
Pound Conference held in St. Paul, Minn., in April 1976, and 
it was scrutinized further by the Pound Conference Follow-Up 
Task Force.2 The Task Force, chaired by then Judge Griffin 
B. Bell, recommended that the appropriate organizations of 
the bench and bar should “accord a high priority to the prob-
lem of abuses in the use of pretrial procedures .. . with a view 
to appropriate action by state and federal courts.”3 Fol-

2 See Report of Pound Conference Follow-Up Task Force, 74 F. R. D. 
159, 191-192 (1976).

3 Id., at 192. See also Erickson, The Pound Conference Recommenda-
tions: A Blueprint for the Justice System in the Twenty-first Century, 76
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lowing the studies that ensued, the Section of Litigation of 
the American Bar Association submitted recommendations for 
substantial changes in the provisions of the Rules of Civil 
Procedure respecting pretrial discovery.* 4 The Committee on 
Rules of Practice and Procedure of the Judicial Conference, 
after considering these and other recommendations, has cir-
culated for comment a number of proposed amendments to 
the Rules.5 In a letter to the Committee, Attorney General 
Bell stated:

“It has been my experience as a judge, practicing lawyer 
and now as Attorney General that the scope of discovery 
is far too broad and that excessive discovery has signif-
icantly contributed to the delays, complexity and high 
cost of civil litigation in the federal courts.”6

I have referred briefly to the concern that exists with re-
spect to abuse of discovery to emphasize that, at least until 
rule changes can be made, there is a pressing need for judicial 
supervision in this area. The district court before which a 
case is being litigated is in a far better position than a court 
of appeals to supervise and control discovery and to impose 

F. R. D. 277, 288-290 (1978); Bell, The Pound Conference Follow-Up: A 
Response from the United States Department of Justice, 76 F. R. D. 320, 
328 (1978).

4 See ABA Report of the Special Committee for the Study of Discovery 
Abuse, Section of Litigation (1977). Comments on these proposals were 
offered by the Justice Department’s Office for Improvements in the Ad-
ministration of Justice, see United States Department of Justice, The An-
nual Report of the Attorney General of the United States 1977, pp. 13-15 
(1978), and by the Board of Regents of the American College of Trial 
Lawyers.

5 See Judicial Conference of the United States, Committee on Rules of 
Practice and Procedure, Preliminary Draft of Proposed Amendments to 
the Federal Rules of Civil Procedure (1978).

6 Letter to Hon. Roszel C. Thomsen, Chairman, Committee on Rules 
of Practice and Procedure of the Judicial Conference of the United States, 
June 27, 1978, from Hon. Griffin B. Bell.
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sanctions for its abuse. Here, the District Court found that 
the EEOC had “in fact [failed to] answe[r] . . . interroga-
tories” and also had “willfully ignored the Court’s order.” 76 
F. R. D., at 144. It is a serious matter for a court of appeals 
to undercut a district court’s authority on questions of this kind, 
which are peculiarly within its discretion and competency.7

IV
Accordingly, because it appears that the decision below 

misapplied the relevant decisions of this Court with respect to 
interlocutory appeals and the use of mandamus, and also 
because its decision may deter district courts from imposing 
appropriate sanctions promptly where abuses of discovery 
occur, I would grant the petition.

No. 78-528. Pierce  v . Georgia ;
No. 78-529. Callahan  v . Georgia ;
No. 78-530. Wickman  v . Georgia ; and
No. 78-531. Ritchie  v . Georgia . Ct. App. Ga. Certio-

rari denied. Mr . Justi ce  Brennan , Mr . Just ice  Stewart , 
and Mr . Justice  Marsh all  would grant certiorari and reverse 
the convictions. Reported below: 145 Ga. App. 680, 244 S. E. 
2d 589.

No. 78-549. Henderson , Correcti onal  Superintendent , 
et  al . v. Majors  et  al . Ct. App. N. Y. Motion of respond-
ent Majors for leave to proceed in jorma pauperis granted. 
Certiorari denied. Reported below: 44 N. Y. 2d 982, 380 
N. E. 2d 164.

7 One need not disagree with the Court of Appeals that petitioner also 
was at fault in the apparently acrimonious discovery disputes in this 
case. The District Court supervising the trial concluded that the EEOC’s 
abuse was flagrant enough to warrant sanctions. That petitioner’s hands 
may not have been entirely clean would not seem to justify the drastic 
action of overturning this decision by mandamus.
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No. 78-557. Sworo b  et  al . v . Harris , Secre tary  of  Hous -
ing  and  Urban  Develop ment , et  al . C. A. 3d Cir. Motion 
of respondent Nellie Reynolds for leave to proceed in jorma 
pauperis granted. Certiorari denied. Reported below: 578 
F. 2d. 1376.

No. 78-666. Natio nwi de  Life  Insur ance  Co. v. Collis - 
ter . Sup. Ct. Pa. Motion of petitioner to defer considera-
tion of petition for writ of certiorari and certiorari denied. 
Reported below: 479 Pa. 579, 388 A. 2d 1346.

No. 78-696. Lewis  et  al . v . Philip  Morris , Inc ., et  al . 
C. A. 4th Cir. Certiorari denied. Mr . Justi ce  Powel l  took 
no part in the consideration or decision of this petition. Re-
ported below: 577 F. 2d 1135.

No. 78-751. Young  v . Ethyl  Corp . C. A. 8th Cir. Cer-
tiorari denied. Mr . Just ice  Powell  took no part in the con-
sideration or decision of this petition. Reported below: 581 
F. 2d 715.

No. 78-701. Meltzer  et  al . v . Board  of  Public  Instruc -
tion  of  Orange  County , Florida . C. A. 5th Cir. Certiorari 
denied. Mr . Justice  Brennan  and Mr . Justice  Marsh all  
would grant certiorari. Reported below: 577 F. 2d 311.

No. 78-703. Ackerman -Chilli ngworth , Division  of  
Marsh  & Mc Lennan , Inc ., et  al . v . Pacif ic  Elect rical  
Contr acto rs  Assn , et  al . C. A. 9th Cir. Motion of Inde-
pendent Insurance Agents of America, Inc., for leave to file a 
brief as amicus curiae granted. Certiorari denied. Reported 
below: 579 F. 2d 484.

No. 78-720. Bank  of  Henders onville  v . Red  Baron  Fly -
ing  Club , Inc . Ct. App. Tenn. Motion of Aircraft Finance 
Assn, for leave to file a brief as amicus curiae granted. Cer-
tiorari denied. Reported below: 571 S. W. 2d 152.
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No. 78-734. Kansas  City  Area  Transp ortati on  Author -
ity  v. Divisi on  1287, Amalgam ated  Transi t  Union , AFL- 
CIO. C. A. 8th Cir. Motion of American Public Transit 
Assn, for leave to file a brief as amicus curiae granted. Cer-
tiorari denied. Reported below: 582 F. 2d 444.

No. 78-755. Hogan , Correcti ons  Commis sio ner , et  al . 
v. Dunkerley . C. A. 2d Cir. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari denied. 
Reported below: 579 F. 2d 141.

No. 78-761. American  Tele phone  & Telegraph  Co. et  
al . v. United  States . C. A. D. C. Cir. Motion to defer 
consideration of petition for writ of certiorari and certiorari 
denied.

No. 78-764. Northern  California  Superm arkets , Inc . 
v. Central  Califo rnia  Lettuce  Producers  Coopera tive  
et  al . C. A. 9th Cir. Certiorari denied. Mr . Justic e  
Brennan  would grant certiorari. Reported below: 580 F. 
2d 369.

No. 78-807. Pleas ure  Drivew ay  and  Park  Distr ict  of  
Peoria , Illinois , et  al . v . Kurek  et  al . C. A. 7th Cir. Cer-
tiorari denied. Mr . Just ice  White  and Mr . Justi ce  Powel l  
would grant certiorari. Mr . Justi ce  Stevens  took no part in 
the consideration or decision of this petition. Reported be-
low: 583 F. 2d 378.

No. 78-5333. Shannon  v . Ass ociat es  Financial  Serv -
ices  Compa ny , Western , et  al . Sup. Ct. Ore. Certiorari 
denied. Mr . Justi ce  White  and Mr . Justice  Blackm un  
would grant certiorari. Reported below: 282 Ore. 449, 579 
P. 2d 1288.

No. 78-5359. Jones  v . Morris , Warden . C. A. 7th Cir. 
Certiorari denied. Mr . Justice  Brennan , Mr . Justic e  
White , and Mr . Justice  Powe ll  would grant certiorari. 
Reported below: 577 F. 2d 747.
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No. 78-5381. Tennon  v . Ricket ts , Warden . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  White  would grant 
certiorari. Reported below: 574 F. 2d 1243.

No. 78-5482. Wiggins  v . Murphy  et  al . C. A. 4th Cir. 
Certiorari denied. Mr . Justi ce  Brennan , Mr . Just ice  
White , and Mr . Just ice  Marsh all  would grant certiorari. 
Reported below: 576 F. 2d 572.

No. 78-5531. Carmona  et  al . v . Ward , Correct ional  
Commi ssione r , et  al . C. A. 2d Cir. Certiorari denied. Re-
ported below: 576 F. 2d 405.

Mr . Justi ce  Marsh all , with whom Mr . Justice  Powell  
joins, dissenting.

In 1973, New York enacted a comprehensive drug law which 
prescribes mandatory maximum life sentences and varying 
minimum terms of imprisonment for all class A narcotics 
felonies. N. Y. Penal Law §§ 70.00 (2) (a), 70.00 (3) (a) 
(McKinney 1975).1 The Court today declines to consider 
whether two mandatory life sentences imposed under this stat-
ute, one for possession of an ounce of a substance containing 
cocaine, and the other for sale of 0.00455 of an ounce of a 
substance containing cocaine, constitute cruel and unusual 
punishment.

I
In 1975, petitioner Martha Carmona pleaded guilty to pos-

session of an ounce of a substance containing cocaine in viola-

1 Section 70.00 (2) (a) provides in part: “For a class A felony the [maxi-
mum] term shall be life imprisonment.” The minimum terms that a court 
may impose vary depending on whether the felony is specified as A-I, A-II, 
or A-III. Section 70.00 (3) (a) provides:

“(i) For a class A-I felony, such minimum period shall not be less than 
fifteen years nor more than twenty-five years.

“(ii) For a class A-II felony, such minimum period shall not be less 
than six years nor more than eight years four months.

“(iii) For a class A-III felony such minimum period shall not be less 
than one year nor more than eight years four months.”
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tion of N. Y. Penal Law §220.18 (McKinney Supp. 1978).2 
The Appellate Division affirmed her conviction, and the New 
York Court of Appeals denied leave to appeal. People v. Car-
mona, 40 N. Y. 2d 1081, 360 N. E. 2d 965 (1976). She is cur-
rently serving a sentence of six years to life, the minimum pos-
sible for a § 220.18 violation under the 1973 statute. N. Y. 
Penal Law §§ 70.00 (2)(a), (3)(a)(ii) (McKinney 1975).3 
Prior to a series of events giving rise to the instant charges, 
petitioner Carmona had no criminal record except for one non-
drug-related arrest 19 years earlier.4

Petitioner Roberta Fowler was convicted in February 1974, 
of selling 0.00455 of an ounce of a substance containing 
cocaine to an undercover agent for $20, in violation of N. Y. 
Penal Law § 220.39 (McKinney Supp. 1978).5 The state trial 
court sentenced her to four years to life under §§ 70.00 (2) (a) 

2 Section 220.18 provides in part:
“A. person is guilty of criminal possession of a controlled substance in the 

second degree when he knowingly and unlawfully possesses:
“1. one or more preparations, compounds, mixtures or substances of an 

aggregate weight of one ounce or more containing a narcotic drug . . . .” 
Cocaine is classified as a narcotic drug. §220.00 (7). N. Y. Pub. Health 
Law § 3306, Schedule II (a) (4) (McKinney Supp. 1978).

3 Section 220.18 classifies criminal possession of a controlled substance in 
the second degree as an A-II felony. See n. 1, supra.

4 Several months before her indictment in state court for the instant 
offense, Carmona was arrested on federal charges of conspiracy and pos-
session of cocaine with intent to distribute and on state charges of selling 
heroin. In satisfaction of the federal charges, she pleaded guilty to one 
substantive count of possession and received a sentence of imprisonment for 
one year and special parole for three years, both to run concurrently with 
the state sentence. The other state charges were dismissed in return for 
Carmona’s guilty plea to one count of possession of cocaine.

5 Section 220.39 provides in part:
“A person is guilty of criminal sale of a controlled substance in the third 
degree when he knowingly and unlawfully sells:

“1. a narcotic drug . . . .”
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and 70.00 (3) (a) (iii),6 and the New York Court of Appeals 
sustained that penalty over her Eighth Amendment challenge, 
sub nom. People v. Broadie, 37 N. Y. 2d 100, 332 N. E. 2d 
338, cert, denied, 423 U. S. 950 (1975). At the time of 
sentencing, Fowler, then age 20, had no prior record of posses-
sion or sale of narcotics, or of any violent criminal conduct, 
although she previously had been convicted of possession and 
use of drug paraphernalia, prostitution, and petit larceny.7

In 1975, Carmona petitioned the District Court for the 
Southern District of New York for a writ of habeas corpus 
under 28 U. S. C. § 2254, on the ground that the sentencing 
provision of the 1973 statute was unconstitutional as applied. 
A month later, Fowler intervened as a petitioner. After a 
hearing, the District Court held that petitioners’ mandatory 
maximum life sentences were so “grossly out of proportion to 
the severity of [their] crime[s]” as to constitute cruel and 
unusual punishment. 436 F. Supp. 1153, 1164 (1977). Ac-
cordingly, the court ordered petitioners discharged at the end 
of their minimum terms unless the State imposed constitu-
tionally appropriate maximum sentences within 90 days. Id., 
at 1175.

A divided panel of the Court of Appeals for the Second 
Circuit reversed. Although agreeing in principle with the 
District Court that a sanction grossly disproportionate to the 
gravity of an offense would violate the Eighth Amendment, 
the majority concluded that petitioners’ sentences were con-
stitutional. 576 F. 2d 405 (1978).

II
Few legal principles are more firmly rooted in the Bill of 

Rights and its common-law antecedents than the requirement 

6 Section 220.39 specifies criminal sale of a controlled substance in the 
third degree as a class A-III felony. See n. 1, supra.

7 Fowler’s criminal record is set out in full in the District Court’s opin-
ion, 436 F. Supp. 1153, 1159 n. 13 (SDNY 1977).
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of proportionality between a crime and its punishment. The 
precept that sanctions should be commensurate with the 
seriousness of a crime found expression in both the Magna 
Carta and the English Bill of Rights.8 And this Court has 
long recognized that the Eighth Amendment embodies a 
similar prohibition against disproportionate punishment.

In Weems v. United States, 217 U. S. 349 (1910), the Court 
struck down as cruel and unusual punishment a sentence 
under the Philippine Code for falsification of a Government 
document. Although the sentence was excessive not merely 
in its length but in its conditions—15 years of hard labor in 
chains, with lifetime surveillance after release—the duration 
of the imprisonment and subsequent supervision plainly con-
tributed to the Court’s conclusion that “[s]uch penalties for 
such offenses amaze those who . . . believe that . . . punish-
ment for crime should be graduated and proportioned to 
offense.” Id., at 366-367. In so ruling, the Court quoted 
with approval the Massachusetts Supreme Court’s observation 
that imprisonment “for a long term of years might be so 
disproportionate to the offence as to constitute a cruel and 
unusual punishment.” Id., at 368, quoting McDonald v. 
Commonwealth, 173 Mass. 322, 328 (1899).

Applying the analysis set forth in Weems, this Court has 
invalidated punishments that were disproportionate to the 
nature of the offense charged, Robinson v. California, 370 U. S. 
660 (1962) (imprisonment for the status of drug addiction), 
and to the penalties imposed in other jurisdictions, Trop v. 

8 Chapter 20, renumbered Chapter 14, of the Magna Carta states: “A 
free man shall not be amerced for a trivial offence, except in accordance 
with the degree of the offence; and for a serious offence he shall be amerced 
according to its gravity, saving his livelihood . . . .” J. Holt, Magna Carta 
323 (1965). For a discussion of the evolution of the Cruel and Unusual 
Punishments Clause in the English Bill of Rights, see Granucci, “Nor Cruel 
and Unusual Punishments Inflicted:” The Original Meaning, 57 Calif. L. 
Rev. 839, 855-860 (1969).
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Dulles, 356 U. S. 86 (1958) (plurality opinion) (denationaliza-
tion for wartime desertion). Thus, while recognizing that the 
power to prescribe punishments rests in the first instance with 
the legislature, we have not abdicated our constitutional func-
tion to draw a meaning from the Eighth Amendment conso-
nant with “the evolving standards of decency that mark the 
progress of a maturing society.” Id., at 101.

Most recently, in Coker v. Georgia, 433 U. S. 584 (1977), 
the Court refined the test for assessing Eighth Amendment 
challenges, concluding that

“a punishment is 'excessive’ and unconstitutional if it
(1) makes no measurable contribution to acceptable goals 
of punishment and hence is nothing more than the pur-
poseless and needless imposition of pain and suffering; 
or (2) is grossly out of proportion to the severity of the 
crime.” Id., at 592.

In holding the Georgia death penalty for rape invalid on the 
latter ground, the Court followed the approach of Weems, 
focusing on the character of the crime, the punishment for the 
same offense in other jurisdictions, and the penalty for similar 
crimes in the same jurisdiction.

The Court of Appeals here purported to apply the princi-
ples enunciated in Coker and Weems. Whether it did so in 
fact is, in my judgment, open to serious question.

Ill
Under Coker, the threshold inquiry concerns the character 

of the offense. In assessing the severity of petitioners’ crimes, 
the Court of Appeals made the following observations:

“The crime [drug abuse] spawns is well recognized. Ad-
dicts turn to prostitution, larceny, robbery, burglary and 
assault to support their habits. . . .
“The entire system depends upon ultimate disposition by 
sellers such as [petitioners] here who . . . are, 'the crucial 
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link’ in the pernicious cycle spawning the addiction which 
creates other sellers. We conclude that the legislature 
could only properly judge the severity of the crime in-
volved by considering the well understood and undisputed 
operating procedures of the dirty business involved and 
its disastrous consequences.” 576 F. 2d., at 412 (footnote 
and citation omitted).

This analysis is problematic for several reasons. Petition-
ers were convicted of selling a single dose of cocaine and of 
possessing one ounce of a substance containing cocaine. They 
were not, as the dissent pointed out, “wholesalers, importers, 
dealers or distributors of that drug or of heroin.” Id., at 423 
(Oakes, J., dissenting).9 Yet New York’s 1973 statute pre-
cluded the judges who sentenced Carmona and Fowler from 
taking into account any gradations of culpability when impos-
ing the maximum punishment.

To rationalize petitioners’ sentences by invoking all evils 
attendant on or attributable to widespread drug trafficking is 
simply not compatible with a fundamental premise of the 
criminal justice system, that individuals are accountable only 
for their own criminal acts. Nor is it consistent with the 
proportionality principle implicit in the Eighth Amendment. 
As Coker suggests, a crime that is sometimes accompanied by 

9 The Court of Appeals suggested that petitioners were “not aided by 
the fact that their convictions were based on cocaine and not heroin. 
Cocaine is a dangerous drug that causes damaging psychological and 
physiological effects in its users.” 576 F. 2d, at 412 n. 11. In support 
of that proposition, the court cited no findings by the District Court. 
Rather, the Court of Appeals relied on a law review article which notes 
that cocaine use “does not produce tolerance or physical dependence,” 
McLaughlin, Cocaine: The History and Regulation of a Dangerous Drug, 
58 Cornell L. Rev. 537, 553 (1973), and on an opinion of the Alaska 
Supreme Court which acknowledges that, “[w]hile cocaine has been 
anecdotally related to aggressive. or criminal conduct, adequate evidence 
to assess its possible impact in these areas is absent.” State v. Erickson, 
574 P. 2d 1, 9 (1978) i
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collateral offenses cannot constitutionally be punished as if 
it were always so linked. That the rape in Coker occurred 
while the defendant was committing armed robbery did not 
alter the plurality’s analysis for, “[although [rape] may be 
accompanied by another crime, rape by definition does not 
include the death of, or even the serious injury to another 
person.” 433 U. S., at 598.10

Moreover, none of the collateral crimes to which the Court 
of Appeals adverted carry as severe a punishment as those 
currently at issue. In New York, the maximum prison term 
for first-degree robbery and burglary is 25 years, for first- 
degree assault it is 4% to 15 years, and for prostitution, 3 
months.11 To justify a stringent penalty for an act on the 
assumption that the act may engender other crimes makes 
little sense when those other crimes carry less severe sanc-
tions than the act itself. See 576 F. 2d, at 423 (Oakes, J., 
dissenting). In sum, by focusing on the corrosive social 
impact of drug trafficking in general, rather than on peti-
tioners’ actual—and clearly marginal—involvement in that 
enterprise, the Court of Appeals substantially overstated the 
gravity of the instant charges.

10 Here there was no evidence causally linking petitioners’ drug offenses 
to any violent collateral crimes. And it is questionable whether such 
linkage can be presumed. Even if the Court of Appeals could appro-
priately rely on a New Yorker Magazine article to establish that a sub-
stantial percentage of New York’s prison inmates use drugs and that 
many of them turn to robbery or burglary to support their habits, see 
576 F. 2d., at 412 n. 12, it cannot be presumed either that: (1) but for 
drugs, those defendants would not have committed crimes; or (2) cocaine 
sales have a significant causal relationship to robbery or burglary. See 
n. 9, supra. Indeed, one of the Court of Appeals’ own sources noted that 
there is “no reliable scientific evidence linking cocaine usage to criminal 
conduct . . . .” State v. Erickson, supra, at 9.

11 N. Y. Penal Law §§ 160.15, 70.00 (2) (b) (McKinney 1975); §§ 140.30, 
70.00 (2) (b) (McKinney 1975); §§230.00 (McKinney Supp. 1978), 70.15 
(2) (McKinney 1975).
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IV
When comparing petitioners’ sentences with those pre-

scribed for other crimes by New York, and for the same crime 
in other States, it is first necessary to clarify the precise 
nature of the penalty imposed. Although the Court of Ap-
peals professed to acknowledge that the “major question on 
appeal is whether the mandatory maximum sentence of fife 
imprisonment imposed on [petitioners] is unconstitutional,” 
576 F. 2d, at 408, it declined to analyze the sentences in terms 
of their maximum potential. Rather, the court discounted 
petitioners’ penalties by the “probability of parole,” id., at 
413, and considered the constitutionality of those lesser unde-
fined sentences. This approach is analytically unsatisfying 
and inconsistent with the position taken by other courts 
that have considered the constitutionality of maximum life 
sentences.

Under New York law, the determination to grant parole 
and absolute discharge from parole is committed to the discre-
tion of the Parole Board. Unless the parolee receives an 
absolute discharge, he remains in the legal custody of the 
State for the maximum term of his sentence and may be 
reincarcerated for violating any of the conditions which nor-
mally attach to the grant of parole. N. Y. Exec. Law § 259-i
(2)(b)  (McKinney Supp. 1978). Since the standard govern-
ing absolute discharge from parole, whether such termination 
would serve the “best interests of society,” § 259—j, affords 
nearly limitless discretion to the Parole Board, petitioners 
could not claim any realistic expectation of release from legal 
custody prior to the termination of their maximum sentences. 
On similar reasoning, the New York Court of Appeals and the 
California Supreme Court have both evaluated Eighth Amend-
ment claims by reference to the maximum terms the defend-
ants might serve, notwithstanding the possibility of parole. 
People v. Broadie, 37 N. Y. 2d, at 110, 332 N. E. 2d, at 341; In 
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re Lynch, 8 Cal. 3d 410, 415-418, 503 P. 2d 921, 924-926 
(1972) (en banc).12

Had the Court of Appeals evaluated petitioners’ sentences 
in terms of their maximum potential, it might well have 
reached a different result. In New York, the only other 
crimes with mandatory life sentences are first- and second- 
degree murder, first-degree arson (intentional damage to an 
inhabited building by explosion) and first-degree kidnaping 
(abduction if the victim dies or the purpose is extortion).13 
Among those crimes carrying a substantially lighter maximum 
penalty than the $20 sale and possession of an ounce of 
cocaine involved here are:

(1) first-degree rape (sexual intercourse by force or 
with a female physically helpless or less than 11 years 
old) (6-25 years);

(2) first-degree manslaughter (homicide with intent to 
cause serious physical injury) (6-25 years) ;

(3) second-degree kidnaping (abduction) (6-25 years);
(4) second-degree arson (intentional damage to an 

inhabited building) (6-25 years);

12 In In re Lynch, the California Supreme Court held that an indeter-
minate sentence must be evaluated as a maximum sentence of life imprison-
ment and that, as such, it was cruel and unusual punishment for a second 
offense of indecent exposure.

The Court of Appeals for the Fifth Circuit adopted a contrary approach 
in Rummel n . Estelle, 587 F. 2d 651 (1978) (en banc). At issue there was 
the constitutionality of a sentence imposed under the Texas Habitual 
Criminal Statute, which mandates life imprisonment upon a third felony 
conviction. Relying in part on the analysis of the Court of Appeals in 
this case, the en banc majority upheld the sentence, after taking into 
consideration the possibility of parole. Id., at 659. The dissent, in which 
six judges joined, refused to discount the defendant’s sentence by “a sta-
tistical possibility of clemency, an unenforceable hope that he may some-
day benefit from the grace of a parole board.” Id., at 668. (Clark, J., 
dissenting) (footnote omitted). That another Circuit has narrowly divided 
over a question of critical significance for this case is, in my judgment, 
further reason for granting review.

13 N. Y. Penal Law §§ 125.27, 125.25, 150.20, 135.25 (McKinney 1975).
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(5) first-degree robbery or burglary (armed) (6-25 
years); and

(6) first-degree assault (injury with intent to cause dis-
figurement or serious physical injury) (4^-15 years).14

Just as the plurality in Coker found it “difficult to accept the 
notion . . . that the rapist . . . should be punished more 
heavily than the deliberate killer,” 433 U. S., at 600, so, too, I 
find it difficult to accept the concept that the sale or posses-
sion of a small amount of cocaine should be penalized more 
severely than manslaughter or forcible rape.

Compared with the punishment for similar offenses in other 
jurisdictions, New York’s drug law is unique in its severity. 
As both the District Court and the dissent in the Court of 
Appeals painstakingly demonstrated, no other State prescribes 
life sentences for the crimes involved here:

“Indeed, only six states have statutes permitting a court 
to consider imposition of a life sentence on a first felony 
offender. The most common maximum permitted is 
between ten and twenty years and not one of the thirty- 
four states in this range requires imposition of the maxi-
mum term. Neither Fowler nor Carmona would have 
faced a mandatory sentence of life imprisonment under 
the law of any other state. As for Carmona, in thirty- 
one states the maximum penalty provided by law is less 
than the minimum sentence which she is serving.” 576 
F. 2d, at 424 (footnotes omitted).

Under federal drug laws, Carmona, if charged as a first offender 
with simple possession, could have received no more than one 
year of imprisonment and/or a $5,000 fine, 21 U. S. C. § 844 
(a).15 Fowler’s sale of narcotics, as a first offense, would have 

14 The crimes are defined in N. Y. Penal Law §§ 130.35, 125.20, 135.20, 
150.15, 160.15, 140.30, 120.10 (McKinney 1975). The penalties are set 
forth in §§70.02 (3) (a), (b) (McKinney Supp. 1978).

15 If convicted of possession as a second offender, Carmona would have 
been subject to no more than two years’ imprisonment and a $10,000 
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been punishable by probation or incarceration for up to 15 
years and/or a fine of up to $25,000, coupled with a manda-
tory special parole term of at least 3 years. 21 U. S. C. 
§841 (b)(1)(A).

Although acknowledging that the penalties under the 1973 
New York law are harsher than those in any other jurisdic-
tion, the Court of Appeals justified the disparity on the 
ground that New York City “houses more than half of all the 
addicts in the entire United States.” 576 F. 2d, at 415. 
There was no finding to that effect by the District Court. 
Rather, the majority relied on People v. Broadie, 37 N. Y. 2d, 
at 116, 332 N. E. 2d, at 345, which in turn drew upon an esti-
mate in E. Brecher and the Editors of Consumer Reports, Licit 
and Illicit Drugs 72 (1972). Current evidence, however, indi-
cates that New York City has no more “epidemic” a drug 
problem than a number of other major metropolitan areas. A 
study by the National Institute on Drug Abuse reveals that 
in 1973, the year the statute was passed, Los Angeles, Miami, 
Detroit, Phoenix, San Diego, and San Francisco all had more 
heroin addicts per capita than New York City. Person, 
Retka, & Woodward, A Method for Estimating Heroin Use 
Prevalence, NIDA Technical Paper 8 (1977).* 16

Moreover, even granting that New York has a greater 
concentration of drug abuse than other States, this does not of 
itself justify the punishments at issue here. Due to a variety

fine. 21 U. S. C. § 844 (a). Had she been convicted of possession with 
intent to sell, the maximum penalty for a first offense would have been 15 
years’ imprisonment, a $25,000 fine, and a special parole term of at least 
3 years; for a second offense, it would have been 30 years, $50,000, and at 
least 6 years’ special parole. 21 U. S. C. §841 (b)(1)(A). Only if she 
were found guilty of engaging in a “continuing criminal enterprise” in 
concert with at least five others could she have received a life sentence. 
21 U. S. C. § 848.

16 The report’s latest annual figures, those for 1975, reflect that San 
Francisco, Los Angeles, Phoenix, Detroit, Chicago, San Diego, and San 
Antonio have a higher heroin addict per capita ranking than New York 
City. Person, Retka, & Woodward, at 8.
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of geographic, demographic, and socio-economic factors, New 
York has more than its fair share of motor vehicle theft and 
larceny,17 but this misfortune could not insulate Draconian 
penalties for such offenses from constitutional challenge. 
However serious its narcotics problem, New York cannot con-
stitutionally treat those with peripheral involvement in drug 
trafficking as if they were responsible for the problem in its 
entirety.

Throughout its opinion, the Court of Appeals emphasized 
the need for broad deference to the legislature’s judgment of 
how best to deal with a social phenomenon alarming in its 
current proportions. I do not disagree. It is axiomatic that 
this Court should approach Eighth Amendment challenges 
with caution, lest it become “under the aegis of the Cruel and 
Unusual Punishments Clause, the ultimate arbiter of the 
standards of criminal responsibility . . . throughout the coun-
try.” Powell v. Texas, 392 U. S. 514, 533 (1968) (plurality 
opinion). But neither should the Court abdicate the func-
tion conferred by the Eighth Amendment, to determine 
whether application of a given legislative judgment results in 
punishment grossly out of proportion to specific offenses. I 
decline to join the Court in its abdication here.

Accordingly, I would grant the petition for certiorari and 
set the case for argument.

No. 78-5533. Jackson  v . Florida . Sup. Ct. Fla.; and
No. 78-5763. Westbr ook  v . Georgia . Sup. Ct. Ga. Cer-

tiorari denied. Reported below: No. 78-5533, 359 So. 2d 
1190; No. 78-5763, 242 Ga. 151, 249 S. E. 2d 524.

Mr . Justi ce  Brennan  and Mr . Justice  Marsh all , dis-
senting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 

17 See U. S. Dept, of Justice, FBI Uniform Crime Reports, Crime in the 
United States 1977, Table 4 (1978).
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Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

No. 78-5619. Rezin  v . Wolf f , Warden . C. A. 9th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1053.

Mr . Justi ce  White , with whom Mr . Justice  Brennan  
and Mr . Justice  Marshall  join, dissenting.

The Nevada Supreme Court affirmed petitioner’s conviction 
after rejecting his claim that a plea bargain had been breached 
in violation of Santobello v. New York, 404 U. S. 257 (1971). 
Rezin v. State, 93 Nev. 55, 559 P. 2d 822 (1977). Peti-
tioner then unsuccessfully sought federal habeas corpus, the 
District Court denying his petition on the grounds that he 
had failed to raise the Santobello claim until his appeal to the 
Nevada Supreme Court. Affirming, the Court of Appeals held 
that petitioner’s failure to object in the state trial court was 
not within the “cause and prejudice” exception of Wainwright 
N. Sykes, 433 U. S. 72 (1977). Affirmance order, 580 F. 2d 
1053 (CA9 1978).

Wainwright v. Sykes, however, did not impose its own 
contemporaneous-objection rule independent of state rules 
governing the time for raising objections in state criminal 
proceedings. The only issue addressed in Sykes was: “In what 
instances will an adequate and independent state ground bar 
consideration of otherwise cognizable federal issues on fed-
eral habeas review?” 433 U. S., at 78-79, 81. In this case, 
the Nevada Supreme Court reached and decided the Santobello 
issue, and there would have been no adequate and independ-
ent state ground of decision barring review by this Court on 
a petition for certiorari from the judgment of the Nevada 
Supreme Court. Jenkins v. Georgia, 418 U. S. 153, 154-157 
(1974). If Nevada has a rule requiring the Santobello issues 
to be presented to the trial court, the Nevada Supreme Court
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did not enforce the rule in this case. Wainwright v. Sykes is 
therefore beside the point, and I would grant certiorari.
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p. 935;
No. 78-5458. Wayland  v . Town  of  Tops fie ld , ante, p. 

961;
No. 78-5602. Key  v . Georgia , ante, p. 990;
No. 78-5603. Bloch  et  ux . v . Suf fo lk  County  Federal  

Savi ngs  & Loan  Assn ., ante, p. 990; and
No. 78-5634. Mahler  v . Unite d States , ante, p. 991. 

Petitions for rehearing denied.

No. 75-1219. Sexton  v . Simon , Secretar y  of  the  Treas -
ury , et  al ., 425 U. S. 973, and 429 U. S. 873. Motion for 
leave to file second petition for rehearing denied.

No. 78-397. Garfi nkle  et  vir  v . Superior  Court  of  
Contra  Costa  Count y (Wells  Fargo  Bank  et  al ., Real  
Parties  in  Interes t ), ante, p. 949. Motion of Richard B. 
Spohn, Director of Consumer Affairs of California, for leave 
to file a brief as amicus curiae denied. Petition for rehearing 
denied.
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Affirmed on Appeal

No. 77-1688. Symm , Tax  Assess or -Collector  of  Waller  
County , Texas  v . Unite d  States  et  al . Affirmed on appeal 
from D. C. S. D. Tex; Mr . Justi ce  Blackmun  would note 
probable jurisdiction. Mr . Justice  Powell  would dismiss 
appeal for want of a properly presented federal question. Re-
ported below: 445 F. Supp. 1245.

Mr . Justi ce  Rehnquis t , with whom The  Chief  Just ice  
joins, dissenting.

Today the Court summarily affirms the judgment of a 
three-judge District Court enjoining appellant Symm, the Tax 
Assessor-Collector and ex officio voting registrar of Waller 
County, Tex., from using a certain questionnaire designed to 
aid Symm in determining whether persons registering to vote 
in Waller County are bona fide residents. Because I believe 
the three-judge District Court mistakenly exercised jurisdic-
tion over Symm, I dissent.

Waller County, a small rural county west of Houston, has 
a population of approximately 15,000, a slight majority of 
which is Negro. Prairie View A & M University is a state- 
supported, predominately black university located in Waller 
County. Appellant Symm is responsible for registering voters 
in the county. Persons personally known to Symm or his 
deputies as county residents, as well as persons who are listed 
on the tax rolls as owning property in Waller County, are 
routinely registered upon filling out the state registration 
form. Those who fall within neither of these categories are 
required to complete a residency questionnaire, which asks 
whether the applicant is a college student and, if so, inquires 
into the student’s home address, property ownership, employ-
ment status, future plans, and so forth.1

1 “The undersigned, at the request of the Registrar of Waller County, 
answers the following questions in support of the application of the under-
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On October 14, 1976, the Attorney General of the United 
States filed this action against Symm, Waller County, the 
State of Texas, and its Secretary of State and Attorney Gen-
eral, alleging that use of the questionnaire denied Prairie 
View students the right to vote in violation of 42 U. S. C. 
§§ 1971 (a), 1971 (c), 1973, 1973j (d), 1973bb, and the Four-
teenth, Fifteenth, and Twenty-sixth Amendments. Pur-
suant to 42 U. S. C. § 1973bb (a)(2),2 the United States 
moved to convene a three-judge District Court. The request 
for a three-judge court was predicated on the United States’ 
claim for injunctive relief to remedy alleged violations of the 
Twenty-sixth Amendment. The motion was granted, and a 

signed for a voter registration certificate or for appointment as a Deputy 
Registrary, as the case may be:

“Please print or type your name and address:...........................................

Are you a college student ?............ If so, where do you attend school ?....
..................................... How. long have you been a student at such school ? 
................................... Where do you live while in college?.........................  
............................. How long have you lived in Texas?............ In Waller 
County?.............................. Do you intend to reside in Waller County in-
definitely?............................How long have you considered yourself to be a
bona fide resident of Waller County?........................What do you plan to
do when you finish your college education?............................ Do you have a
job or position in Waller County?.......................... Own any home or other
property in Waller County?...................... Have an automobile registered
in Waller County?................................ Have a telephone listing in Waller
County?...................... Belong to a Church, Club or some Waller County
Organization other than college related?...................... If so, please name
them: ......................................................................................................................
Where do you live when the college is not in session?...................................
............................... What address is listed as your home address with the 
college?............................................................... Give any other information
which might be helpful.”

2 “The district courts of the United States shall have jurisdiction of 
proceedings instituted under [§ 1973bb], which shall be heard and deter-
mined by a court of three judges in accordance with section 2284 of 
title 28, and any appeal shall lie to the Supreme Court.” 42 U. S. C. 
§ 1973bb (a)(2).
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three-judge District Court was convened. The District Court 
found that Symm’s registration practices violated the Twenty-
sixth Amendment and permanently enjoined him from, 
among other things, using the questionnaire. Symm appeals 
from that judgment.

The effect of an injunction against allegedly discriminatory 
voting practices in one small county in Texas is of no earth- 
shaking importance, and the District Court may have been 
justified in concluding that the appellant registrar violated 
rights guaranteed to Prairie View students under the Twenty-
sixth Amendment to the United States Constitution. If the 
case were here, therefore, on a petition for certiorari and fell 
within our discretionary jurisdiction, I would have no hesita-
tion in voting to deny certiorari.

But this case is here on direct appeal from the decision of 
a three-judge District Court. And since we are obligated to 
decide the merits of cases which Congress allows a party to 
bring here by appeal, regardless of their importance, I think 
we are bound to examine on our own motion the jurisdiction 
of the federal court from which the appeal comes. See 
Liberty Mutual Ins. Co. v. Wetzel, 424 U. S. 737, 740 (1976).

Section 1937bb directs the Attorney General “to institute, 
in the name of the United States, such actions against States 
or political subdivisions, including actions for injunctive relief, 
as he may determine to be necessary to implement the 
twenty-sixth article of amendment to the Constitution of the 
United States.” 42 U. S. C. § 1973bb (a) (1) (emphasis 
added). Suits brought under the statute “shall be heard and 
determined by a court of three judges ... .” § 1973bb (a) (2). 
The section unambiguously limits the Attorney General’s 
authority to bringing actions against States and political sub-
divisions. Although the United States brought this suit 
against the State of Texas and Waller County as well as 
named individual officials, the District Court’s injunction runs 
only against Symm personally. Indeed, the District Court 
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specifically refused to grant relief “with respect to . . . the 
State of Texas, and Waller County.”

In Mt. Healthy City Board oj Education v. Doyle, 429 U. S. 
274, 278-279 (1977), this Court distinguished between jurisdic-
tion asserted under 28 U. S. C. § 1331, “the catchall federal- 
question provision requiring in excess of $10,000 in contro-
versy,” 429 U. S., at 279, and jurisdiction under 28 U. S. C. 
§ 1343, which requires not only that the technical require-
ments of jurisdiction be met but that suit against the parties 
named as defendants be authorized under the cognate provisions 
of 42 U. S. C. § 1983. The language of the jurisdictional pro-
vision here, being part of the very statute which creates the 
substantive cause of action, would seem to require a conclu-
sion that § 1973bb is more akin to 28 U. S. C. § 1343 than it 
is to 28 U. S. C. § 1331. The jurisdiction of three-judge courts 
convened under § 1973bb is thus limited to Twenty-sixth 
Amendment claims brought by the Attorney General against 
the parties defendant named in the statute—States and polit-
ical subdivisions. Since Symm falls within neither category, 
the District Court’s jurisdiction to enjoin him from using the 
questionnaire cannot be based on § 1973bb (a)(2). Nor did 
the other statutes invoked by the United States furnish an 
independent basis for three-judge-court jurisdiction over the 
Government’s action against Symm. See 28 U. S. C. §§ 1345, 
2201; 42 U. S. C. §§ 1971 (d), 1973j (d).

The absence of a statutory basis of three-judge-court juris-
diction over Symm does not end the matter, however, for it is 
conceivable that the District Court based its injunction 
against Symm on some unarticulated, hybrid concept of 
pendent-party jurisdiction.3 Resolution of this issue also

3 This possibility is suggested by the District Court’s exercise, despite 
the objection of appellee United States, of “pendent jurisdiction” over 
appellant Symm’s cross-claim against the Texas Secretary of State, in 
which Symm charged that the Secretary lacked authority under Texas 
law to prohibit use of the residency questionnaire.
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requires reference to § 1973bb since under cases such as 
Aldinger v. Howard, 427 U. S. 1, 14 (1976), and Owen 
Equipment & Erection Co. v. Kroger, 437 U. S. 365 (1978), 
we must carefully inquire not only into the existence of a 
case or controversy under Art. Ill of the United States Con-
stitution but also into the statutory grant of jurisdiction to 
the District Court.

In Aldinger this Court observed that “as against a plain-
tiff’s claim of additional power over a ‘pendent party,’ the 
reach of the statute conferring jurisdiction should be con-
strued in light of the scope of the cause of action as to which 
federal judicial power has been extended by Congress.” 
427 U. S., at 17 (emphasis in original). Petitioner, who was 
discharged from her job as a county employee, brought a 
§ 1983 civil rights claim against county officials and a state-
law claim against the county itself. Because Congress had 
excluded municipal corporations such as counties from the 
class of “person [s] ” suable under § 1983,4 and therefore 
from the corresponding grant of jurisdiction in § 1343 (3), 
we held that “where the asserted basis of federal jurisdiction 
over a municipal corporation is not diversity of citizenship, 
but is a claim of jurisdiction pendent to a suit brought against 
a municipal officer within § 1343, the refusal of Congress to 
authorize suits against municipal corporations under the cog-
nate provisions of § 1983 is sufficient to defeat the asserted 
claim of pendent-party jurisdiction.” 427 U. S., at 17-18, 
n. 12.

4 Aldinger was decided before Monell n . New York City Dept, of Social 
Services, 436 U. S. 658 (1978), which overruled prior cases holding that 
municipal corporations are not “person [s]” within the meaning of 42 
U. S. C. § 1983. Monell did not disturb, however, the jurisdictional 
analysis applied in Aldinger, which was recently reaffirmed in Owen: 
“Monell in no way qualifies the holding of Aldinger that the jurisdic-
tional questions presented in a case such as this one are statutory as well 
as constitutional . . . .” 437 U. S., at 373 n. 12.
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In this case I think an exercise of pendent-party jurisdic-
tion over Symm would be demonstrably wrong under 
Aldinger, supra, and Owen, supra. The civil action created by 
§ 1973bb is plainly limited to suits brought against States 
and political subdivisions. Accordingly, the special grant 
of three-judge-court jurisdiction contained in the statute is 
similarly limited. The other jurisdictional statutes invoked 
by the United States provide no independent basis of three- 
judge-court jurisdiction over Symm. Since the District Court 
could, in my opinion, have quite readily attributed Symm’s 
actions as voting registrar to Waller County, a party stat-
utorily authorized to be named and in fact named as a de-
fendant, I would reverse the judgment against Symm and 
remand the case to the District Court for further proceedings 
against the county. While the injunctive relief ordered 
against Symm is contrary to Aldinger, supra, and Owen, 
supra, injunctive relief against Waller County, if the District 
Court decides such relief is appropriate, would be fully au-
thorized and equally efficacious in vindicating the right of 
Prairie View students. In the absence of such relief, I would 
think that any student could bring an action against Symm 
under 28 U. S. C. §1343. This analysis may all seem very 
“legalistic” and “technical,” but since the case is here on 
direct appeal, we have no choice but to examine the question 
of federal jurisdiction. Upon such examination, I believe 
Aldinger, supra, and Owen, supra, require reversal of the 
judgment entered by the District Court.

No. 78-523. Bailey  et  al . v . Hargrov e , Judge , et  al . 
Affirmed on appeal from D. C. M. D. Ga. Mr . Justice  
Brennan  and Mr . Justice  Marshall  dissent.

No. 78-821. Hollow ay  et  al . v . Wise , Judge , et  al . Af-
firmed on appeal from D. C. M. D. Ga.
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Appeals Dismissed
No. 78-609. Cardwe ll  v . Village  of  Waite  Hill . Ap-

peal from Ct. App. Ohio, Lake County, dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 78-5804. Genco  v . Distri ct  of  Columbia  National  
Bank . Appeal from Ct. App. D. C. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 78-5631. Ahmad  v . Rodak , Clerk , Supreme  Court  
of  the  United  States . Appeal from D. C. D. C. dismissed 
for want of jurisdiction.

No. 78-5689. Ahmad  et  al . v . Aytch  et  al . Appeal from 
D. C. E. D. Pa. dismissed for want of jurisdiction.
Certiorari Granted—Reversed and Remanded. (See No. 77- 

1618, ante, p. 438.)
Certiorari Granted—Vacated and Remanded. (See Nos. 77- 

6062, 77-6066, 77-6068, 77-6701, and 77-7012, ante, 
p. 461.)

Miscellaneous Orders
No. D-141. In  re  Disbarment  of  Gasq ue . Disbarment 

entered. [For earlier order herein, see ante, p. 906.]
No. D-142. In  re  Disbarment  of  Foste r . Disbarment 

entered. [For earlier order herein, see ante, p. 906.]
No. 78-17. United  Gas  Pipe  Line  Co. v. Mc Combs  

et  al .; and
No. 78-249. Federa l  Energy  Regulatory  Commi ssi on  

v. Mc Combs  et  al . C. A. 10th Cir. [Certiorari granted, 
ante, p. 892.] Motion of Associated Gas Distributors for 
leave to file a brief as amicus curiae granted. Mr . Justi ce  
Stew art  took no part in the consideration or decision of this 
motion.
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No. 77-983. Washi ngton  et  al . v . Washi ngton  State  
Commer cia l  Passe nger  Fis hing  Vessel  Assn , et  al .; and 
Wash ingt on  et  al . v . Puget  Sound  Gillnetters  Ass n , 
et  al . Sup. Ct. Wash. ;

No. 78-119. Washi ngton  et  al . v . United  States  et  al .; 
C. A. 9th Cir.; and

No. 78-139. Puget  Sound  Gill nett ers  Assn , et  al . v . 
United  States  Distri ct  Court  for  the  Western  Dist rict  
of  Washi ngton  (United  States  et  al ., Real  Parties  in  
Interest ). C. A. 9th Cir. [Certiorari granted, 439 U. S. 
909.] Motions of Pacific Legal Foundation, American Insti-
tute of Fishery Research Biologists, and Northwest Steel-
head & Salmon Council of Trout Unlimited, for leave to file 
briefs as amici curiae granted.

No. 78-309. Touche  Ross & Co. v. Redingt on , Trustee , 
et  al . C. A. 2d Cir. [Certiorari granted, ante, p. 979.] 
Motions of petitioner and respondents for additional time for 
oral argument denied. Alternative motion for divided argu-
ment granted.

No. 78-329. Bellott i, Attorney  General  of  Mass achu -
setts , et  al . v. Baird  et  al . ; and

No. 78-330. Huner wad el  v . Baird  et  al . D. C. Mass. 
[Probable jurisdiction noted, ante, p. 925.] Motion of Legal 
Defense Fund for Unborn Children for leave to file a brief 
as amicus curiae denied. Motions of Americans United for 
Life, Inc., et al., Catholic League for Religious and Civil 
Rights et al., and United States Catholic Conference for leave 
to file briefs as amici curiae granted.

No. 78-479. Edmonds  v . Comp agni e General e Trans -
atlantique . C. A. 4th Cir. [Certiorari granted, ante, p. 
952.] Motion of National Association of Stevedores for leave 
to file a brief as amicus curiae granted. Joint motion of 
respondent and American Export Lines, Inc., et al. as amici 
curiae for additional time for oral argument denied.
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No. 78-349. United  States  v . Helstoski ; and
No. 78-546. Hels tos ki  v. Meanor , U. S. Dist rict  Judge , 

et  al . C. A. 3d Cir. [Certiorari granted, ante, p. 1045.] 
Motion to dispense with printing appendix granted.

No. 78-354. North  Carolina  v . Butler . Sup. Ct. N. C. 
[Certiorari granted, ante, p. 1046.] Motion of respondent 
for appointment of counsel granted, and it is ordered that 
R. Gene Braswell, Esquire, of Goldsboro, N. C., be appointed 
to serve as counsel for respondent in this case.

No. 78-5072. Davis  v . Pass man . C. A. 5th Cir. [Cer-
tiorari granted, ante, p. 925.] Motion of petitioner for divided 
argument denied. Motion of Peter Barton Hutt, Esquire, to 
permit Sana F. Shtasel to present oral argument pro hue vice 
granted.

No. 78-5420. Payton  v . New  York ; and
No. 78-5421. Ridd ick  v . New  York . Ct. App. N. Y. 

[Probable jurisdiction noted, ante, p. 1044.] Motion of ap-
pellants for divided argument denied.

No. 78-5732. Green  v . Hunter , U. S. Distr ict  Judge , 
et  al . ; and

No. 78-5752. Chris tian sen  v . United  States  Dis trict  
Court  for  the  Southern  Dist rict  of  Texas . Motions for 
leave to file petitions for writs of mandamus denied.

Certiorari Granted
No. 77-1546. Staff ord , U. S. Attorne y , et  al . v . Briggs  

et  al . C. A. D. C. Cir. Certiorari granted and case set for 
argument with No. 78-303, immediately infra. Reported 
below: 186 U. S. App. D. C. 170, 569 F. 2d 1.

No. 78-303. Colby , Director , Central  Intell igence  
Agency , et  al . v . Driver  et  al . C. A. 1st Cir. Certiorari 
granted and case set for argument with No. 77-1546, immedi-
ately supra. Reported below: 577 F. 2d 147.
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No. 78-752. Baker  v . Mc Collan . C. A. 5th Cir. Motion 
of respondent for leave to proceed in jorma pauperis and cer-
tiorari granted. Reported below: 575 F. 2d 509.

Certiorari Denied. (See also Nos. 78-609 and 78-5804, 
supra.)

No. 77-1615. Cantw ell  et  al . v . Hudnut , Mayor  of  
Indianap olis , et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 566 F. 2d 30.

No. 77-6092. Hudson  v . Georgia . Sup. Ct. Ga. Cer-
tiorari denied. Reported below: 240 Ga. 70, 239 S. E. 2d 330.

No. 78-129. Briti sh  Europe an  Airw ays  v . Benjamins  
et  al . C. A. 2d Cir. Certiorari denied. Reported below: 
572 F. 2d 913.

No. 78-302. East  Baton  Rouge  Parish  School  Board  
et  al . v. Davis  et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 570 F. 2d 1260.

No. 78-310. Helms  et  al . v . Driver  et  al . ; and
No. 78-311. Driver  et  al . v . Helms  et  al . C. A. 1st Cir. 

Certiorari denied. Reported below: 577 F. 2d 147.

No. 78-498. Boulet  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 577 F. 2d 1165.

No. 78-504. Marra  v . West  Virgin ia . Sup. Ct. App. 
W. Va. Certiorari denied.

No. 78-535. Shell  Oil  Co . v . Environmental  Protec -
tion  Agency  et  al . ; and

No. 78-536. Cinci nnati  Gas  & Electri c  Co . et  al . v . 
Enviro nmenta l  Prote cti on  Agency  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 578 F. 2d 660.

No. 78-563. American  Associ ation  of  Counci ls  of  
Medical  Staffs  of  Private  Hosp itals , Inc . v . Calif ano , 
Secretary  of  Health , Educat ion , and  Welfar e . C. A. 5th 
Cir. Certiorari denied. Reported below: 575 F. 2d 1367.
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No. 78-586. Ostr er  v. Unite d States . C. A. 2d Cir. 
Certiorari denied. Reported below: 577 F. 2d 782.

No. 78-587. Mc Lennan  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 577 F. 2d 753.

No. 78-618. Pinne r  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 577 F. 2d 145.

No. 78-653. Brennan  et  vir , dba  P. H. Brennan  Hand  
Deli very  v . United  States  Post al  Service . C. A. 2d Cir. 
Certiorari denied. Reported below: 574 F. 2d 712.

No. 78-675. Maher  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 582 F. 2d 842.

No. 78-694. Barone  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 584 F. 2d 118.

No. 78-698. Shimbe rg  et  ux . v . United  States . C. A. 
5th Cir. Certiorari denied. Reported below: 577 F. 2d 283.

No. 78-722. Starr  v . Unit ed  States . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 584 F. 2d 235.

No. 78-732. Swi sher  v . Unit ed  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 584 F. 2d 979.

No. 78-766. American  Cast  Iron  Co . v . Pett way  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 576 F. 2d 
1157.

No. 78-772. Garrett  Frei ghtli nes , Inc . v . United  
State s . C. A. 10th Cir. Certiorari denied.

No. 78-782. Pipe line  Cons truc tion  Co ., Inc . v . Jaffee  
et  al . Ct. App. Mass. Certiorari denied.

No. 78-796. Sperl  v . Califor nia . Sup. Ct. Cal. Cer-
tiorari denied.

No. 78-810. Scholl , Inc . v . S. S. Kresge  Co . C. A. 7th 
Cir. Certiorari denied. Reported below: 580 F. 2d 244.
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No. 78-797. K. G. Moore , Inc . v . Anderson . Ct. App. 
Mass. Certiorari denied. Reported below: ---- Mass. App.
—, 376 N. E. 2d 1238.

No. 78-799. Board  of  Supervis ors  of  Buckingham  
Towns hip  v . Barnes s  et  al . Commw. Ct. Pa. Certiorari de-
nied. Reported below: 33 Pa. Commw. 364, 382 A. 2d 140.

No. 78-814. Thom ps on  v . Covin gton  Housi ng  Devel op -
ment  Corp , et  al . C. A. 6th Cir. Certiorari denied.

No. 78-815. Northw est  Power  Products , Inc . v . Omark  
Industries , Inc ., et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 576 F. 2d 83.

No. 78-827. Ball  v . County  of  Los  Angele s . Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Reported below: 82 
Cal. App. 3d 312, 147 Cal. Rptr. 252.

No. 78-834. McAx Sign  Co ., Inc . v . National  Labor  
Relati ons  Board . C. A. 5th Cir. Certiorari denied. Re-
ported below: 576 F. 2d 62.

No. 78-848. R. G. Barry  Corp . v . Mush room  Makers , 
Inc . C. A. 2d Cir. Certiorari denied. Reported below: 580 
F. 2d 44.

No. 78-879. Rabbit t  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 583 F. 2d 1014.

No. 78-887. Coloni al  Bank  & Trust  Co . v . Department  
of  Financial  Institutions  of  Indiana . Ct. App. Ind. 
Certiorari denied. Reported below: ---- Ind. App. —, 375
N. E. 2d 285.

No. 78-888. Grosvenor  et  al . v . Equitable  Life  Ass ur -
ance  Society  of  the  United  Stat es . C. A. 6th Cir. Cer-
tiorari denied. Reported below: 582 F. 2d 1279.

No. 78-928. Lopp  v. Lopp . Sup. Ct. Ind. Certiorari 
denied. Reported below: 268 Ind. 690, 378 N. E. 2d 414.
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No. 78-891. Bomengo , aka  Russ o v . United  States .
C. A. 5th Cir. Certiorari denied. Reported below: 580 F. 
2d 173.

No. 78-934. Domi nguez , Admi nis trat rix  v . United  
Stat es . C. A. 2d Cir. Certiorari denied. Reported below: 
583 F. 2d 615

No. 78-938. Rosato  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 586 F. 2d 833.

No. 78-940. Green  v . Unite d  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 584 F. 2d 974.

No. 78-979. Stobaugh  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-5427. Goulden , aka  Hart  v . Davis , Warden , 
et  al . C. A. 5th Cir. Certiorari denied.

No. 78-5429. Wright  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 581 F. 2d 704.

No. 78-5526. Cavaness  v . Oklaho ma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 581 P. 2d 475.

No. 78-5541. Johnson  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 188 U. S. App.
D. C. 438, 580 F. 2d 701.

No. 78-5586. Sand  v . Calif orni a . Ct. App. Cal., 2d App. 
Dist. Certiorari denied. Reported below: 81 Cal. App. 3d 
448, 146 Cal. Rptr. 448.

No. 78-5591. Wallace  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 578 F. 2d 1387.

No. 78-5597. Will iams  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 583 F. 2d 1194.

No. 78-5600. Gibbs  v . Unit ed  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1050.
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No. 78-5612. Kell y  v . Louis iana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 362 So. 2d 1071.

No. 78-5632. Calhoun  et  ux . v . Unit ed  States . C. A. 
9th Cir. Certiorari denied. Reported below: 591 F. 2d 1243.

No. 78-5649. Sinclair  v . Unite d  Stat es . Ct. App. D. C. 
Certiorari denied. Reported below: 388 A. 2d 1201.

No. 78-5659. Palmere  v . United  State s . C. A. 5th Cir. 
Certiorari denied. Reported below: 578 F. 2d 105.

No. 78-5666. Burman  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 584 F. 2d 1354.

No. 78-5667. Peterman  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 586 F. 2d 836.

No. 78-5673. Spratt  v . Iowa . Sup. Ct. Iowa. Certiorari 
denied.

No. 78-5684. Hubbard  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 586 F. 2d 845.

No. 78-5720. Wilki ns  v . William s , Warden . C. A. 4th 
Cir. Certiorari denied. Reported below: 580 F. 2d 1050.

No. 78-5721. Morro w  v . Iglebu rger  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 584 F. 2d 767.

No. 78-5726. Sommervil le  v . Alabam a . Ct. Crim. App. 
Ala. Certiorari denied. Reported below: 361 So. 2d 386.

No. 78-5728. Boler  v . Califano , Secre tary  of  Healt h , 
Educati on , and  Welfare . C. A. 5th Cir. Certiorari denied. 
Reported below: 579 F. 2d 641.

No. 78-5730. Walker  v . Wain wri ght , Director , Depa rt -
ment  of  Off ender  Rehabili tation  of  Florida . C. A. 5th 
Cir. Certiorari denied. Reported below: 579 F. 2d 642.

No. 78-5734. Floyd  v . Jago , Correcti onal  Supri nte nd - 
ent . Sup. Ct. Ohio. Certiorari denied.
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No. 78-5737. Mc Daniel  v . Ct. App. Ariz.
Certiorari denied. Reported below: 119 Ariz. 373, 580 P. 2d 
1227.

No. 78-5748. Mc Donald  v . Kentucky . Sup. Ct. Ky. 
Certiorari denied. Reported below: 569 S. W. 2d 134.

No. 78-5749. Crawley  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 568 S. W. 2d 927.

No. 78-5751. Gibson  v . Jacks on , Judge , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 578 F. 2d 1045.

No. 78-5770. Wilki ns  v . Maryla nd  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 586 F. 2d 839.

No. 78-5780. Coleman  et  ux . v . Wall ace , Governor  of  
Alabama , et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 579 F. 2d 641.

No. 78-5786. Cobb  v . New  York . App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 64 
App. Div. 2d 872, 406 N. Y. S. 2d 943.

No. 78-5788. Porter  v . Cont ine nta l  Bank  et  al . C. A. 
7th Cir. Certiorari denied. Reported below: 588 F. 2d 838.

No. 78-5790. Sayers  v . Briert on , Pris on  Superi ntend -
ent , et  al . C. A. 5th Cir. Certiorari denied.

No. 78-5797. Fodera ro  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 583 F. 2d 1129.

No. 78-5800. Martel l  v . CBS, Inc ., WCBS AM Radio  
Stati on , New  York , New  York . C. A. 2d Cir. Certiorari 
denied. Reported below: 573 F. 2d 1292.

No. 78-5802. Mc Ghee  v . United  States . C. A. 7th Cir. 
Certiorari denied.

No. 78-5816. Sullivan  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 584 F. 2d 979.
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No. 78-5821. Mc Guirk  v . Mass achusetts . Sup. Jud. 
Ct. Mass. Certiorari denied. Reported below: ---- Mass.
---- , 380 N. E. 2d 662.

No. 78-5822. Wils on  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 588 F. 2d 831.

No. 78-5827. Howard  v . Califano , Secretary  of  Health , 
Educat ion , and  Welfar e . C. A. 2d Cir. Certiorari denied. 
Reported below? 578 F. 2d 1368.

No. 78-5830. Jeter  v . Unite d States . C. A. 5th Cir. 
Certiorari denied. Reported below: 579 F. 2d 641.

No. 78-5839. Ellis  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1290.

No. 78-5840. Jordan  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 588 F. 2d 843.

No. 78-5852. Johnson  v . Departm ent  of  Public  Health  
Air  Management  Services  of  Philade lphi a . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1274.

No. 78-5853. Hutt er  v . Faber  et  al . C. A. 7th Cir. 
Certiorari denied. Reported below: 588 F. 2d 832.

No. 78-5861. Walker  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 577 F. 2d 744.

No. 78-5865. Wallace  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 582 F. 2d 1278.

No. 78-5879. Morello  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 588 F. 2d 824.

No. 77-7004. Kerp en  v . United  States . C. A. 2d Cir. 
Certiorari denied. Mr . Justi ce  Brennan  would grant cer-
tiorari. Reported below: 578 F. 2d 1371.
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No. 78-267. Michi gan  v . James  et  al . Ct. App. Mich. 
Motion of respondents for leave to proceed in forma pauperis 
granted. Certiorari denied.

No. 78-840. Rowe  et  al . v . Durso . C. A. 7th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 579 F. 2d 1365.

No. 78-748. Cullerton  et  al . v . Fulton  Market  Cold  
Storage  Co . C. A. 7th Cir. Certiorari denied. Mr . Just ice  
White  and Mr . Justice  Blackmu n  would grant certiorari. 
Reported below: 582 F. 2d 1071.

No. 78-811. City  of  El  Paso  v . Darbyshire  Stee l  Co . 
Inc ., et  al . C. A. 5th Cir. Certiorari denied. Mr . Justice  
Steve ns  took no part in the consideration or decision of this 
petition. Reported below: 575 F. 2d 521.

No. 78-824. Braue r  v . Sheet  Metal  Workers  Pensi on  
Plan  of  Southern  Calif ornia , Arizona  & Nevada . Ct. 
App. Cal., 2d App. Dist. Motion of Motion Picture Industry 
Pension Plan for leave to file a brief as amicus curiae granted. 
Certiorari denied. Mr . Justic e  White , Mr . Justice  Black -
mun , and Mr . Justi ce  Powell  would grant certiorari. Re-
ported below: 82 Cal. App. 3d 159, 146 Cal. Rptr. 844.

No. 78-5532. Thompson  v . Oklahoma  et  al . C. A. 10th 
Cir. Certiorari denied.

Mr . Justi ce  Brennan , with whom Mr . Justi ce  Marsh all  
joins, dissenting.

In this proceeding pursuant to 28 U. S. C. § 2254, petitioner 
presents the same questions presented by him in No. 76-5283, 
cert, denied, 429 U. S. 1053 (1977). For the reasons expressed 
in my dissent from the denial of certiorari in that case, I would 
grant the petition for certiorari and reverse the judgment of 
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the Court of Appeals affirming the dismissal of the petition 
for a writ of habeas corpus.

No. 78-5696. Jacobs  v . Alabam a . Sup. Ct. Ala.; and
No. 78-5759. Woodard  v . Arkansas . Sup. Ct. Ark. Cer-

tiorari denied. Reported below: No. 78-5696, 361 So. 2d 640; 
No. 78-5759, 261 Ark. 895, 553 S. W. 2d 259.

Mr . Justice  Brennan  and Mr . Justi ce  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

Rehearing Denied.
No. 76-1660. Hutto  et  al . v . Finney  et  al ., 437 U. S. 

678;
No. 77-5781. Rakas  et  al . v . Illi nois , ante, p. 128;
No. 78-173. King  v . Norris , ante, p. 995;
No. 78-513. Tracy , Judge  v . Dixon  et  al ., ante, p. 983;
No. 78-5317. Mosley  v . Unite d  States  Depart ment  of  

Labor  et  al ., ante, p. 986;
No. 78-5388. Ford  v . Muir , U. S. Dis trict  Judge , et  al ., 

ante, p. 978;
No. 78-5490. Alderman  v . Georgia , ante, p. 991; and
No. 78-5582. Rogers  v . Douglas  et  ux ., ante, p. 1058. 

Petitions for rehearing denied.

January  19, 1979

Dismissal Under Rule 60
No. 78-224. City  of  Clev ela nd  v . Albaugh . C. A. 6th 

Cir. Certiorari dismissed under this Court’s Rule 60. Re-
ported below: 577 F. 2d 740.
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Appeals Dismissed

No. 78-339. Wilcox , Sheriff  v . Struve . Appeal from 
Sup. Ct. Idaho dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 99 
Idaho 205, 579 P. 2d 1188.

No. 78-5814. Wayla nd  v . Essex  County  Bank  & Trust  
Co. et  al . Appeal from C. A. 1st Cir. dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied.

No. 78-866. Vornado , Inc ., et  al . v . Degnan , Attorney  
General  of  New  Jers ey , et  al . Appeal from Sup. Ct. N. J. 
dismissed for want of substantial federal question. Reported 
below: 77 N. J. 347, 390 A. 2d 606.

Certiorari Granted—Vacated and Remanded
No. 78-5606. Hardy  v . Miss ouri . Ct. App. Mo., Kansas 

City Dist. Motion of petitioner for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of Duren v. Mis-
souri, ante, p. 357, and Harlin v. Missouri, ante, p. 459. Re-
ported below: 568 S. W. 2d 86.

Miscellaneous Orders
No. A-642 (78-961). Gambino  v . Louis iana . Sup. Ct. La. 

Application for stay, addressed to Mr . Justi ce  Brennan  and 
referred to the Court, denied. Mr . Justi ce  Brennan  and 
Mr . Justi ce  Stewar t  would grant the application.

No. 27, Orig. Ohio  v . Kentucky . Report of Special Mas-
ter received and ordered filed. Exceptions, if any, with sup-
porting briefs, to report may be filed by the parties within 
45 days. Reply briefs, if any, to such exceptions may be filed 
within 30 days. [For earlier orders herein, see, e. g., 410 U. S. 
641.]
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No. 79, Orig. Oklah oma  v . Arkansas . It is ordered that 
the Honorable William H. Becker, Senior Judge of the United 
States District Court for the Western District of Missouri, be 
appointed Special Master in this case with authority to fix 
the time and conditions for the filing of additional pleadings 
and to direct subsequent proceedings, and with authority to 
summon witnesses, issue subpoenas, and take such evidence as 
may be introduced and such as he may deem necessary to call 
for. The Master is directed to submit such reports as he may 
deem appropriate.

The Master shall be allowed his actual expenses. The 
allowances to him, the compensation paid to his technical, 
stenographic and clerical assistants, the cost of printing his 
report, and all other proper expenses shall be charged against 
and be borne by the parties in such proportion as the Court 
may hereafter direct.

It is further ordered that if the position of Special Master 
in this case becomes vacant during a recess of the Court, 
The  Chief  Justice  shall have authority to make a new 
designation which shall have same effect as if originally made 
by the Court.

[For earlier order herein, see ante, p. 812.]

No. D-140. In  re  Disbarment  of  Ray . Disbarment en-
tered. [For earlier order herein, see ante, p. 906.]

No. D-156. In  re  Disbarm ent  of  Falk . It is ordered 
that Eugene A. Falk, of New York, N. Y., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. 77-983. Washington  et  al . v . Washington  State  
Commercial  Passe nger  Fishi ng  Ves se l  Assn , et  al .; and 
Washington  et  al . v . Puget  Sound  Gillne tte rs  Ass n , 
et  al . Sup. Ct. Wash.;
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No. 78-119. Washington  et  al . v . United  State s  et  al .
C. A. 9th Cir. ; and

No. 78-139. Puget  Sound  Gillnetters  Assn . et  al . v . 
Unite d  States  Dis trict  Court  for  the  Western  Distr ict  
of  Washingt on  (United  States  et  al ., Real  Parties  in  
Intere st ). [Certiorari granted, ante, p. 909.] Motion of 
Pacific Seafood Processors Assn, for leave to file a brief as 
amicus curiae granted.

No. 77-1511. Califano , Secre tary  of  Health , Educa -
tion , and  Welf are  v . Elli ott  et  al . C. A. 9th Cir. [Cer-
tiorari granted, ante, p. 816.] Motion of respondents to dis-
miss or remand denied.

No. 78-6. Moore  et  al . v . Sims  et  ux . D. C. S. D. Tex . 
[Probable jurisdiction noted, ante, p. 925.] Motion of John 
Quincy Carter for leave to present oral argument pro hac vice 
denied. Motion of appellees for divided argument denied.

No. 78-17. United  Gas  Pipe  Line  Co . v . Mc Combs  
et  al .; and

No. 78-249. Fede ral  Energy  Regula tory  Commis si on  
v. Mc Combs  et  al . C. A. 10th Cir. [Certiorari granted, 
ante, p. 892.] Motion of petitioners for divided argument 
granted. Mr . Justice  Stewart  took no part in the consid-
eration or decision of this motion.

No. 78-160. Wilson  et  al . v . Omaha  Indian  Tribe  et  al . ; 
and

No. 78-161. Iowa  et  al . v . Omaha  Indian  Trib e  et  al . 
C. A. 8th Cir. [Certiorari granted, ante, p. 963.] Motions of 
parties for additional time for oral argument and for divided 
argument granted, and a total of one and one-half hours 
allotted for that purpose to be divided as follows: 45 minutes 
for petitioners, 25 minutes for the United States, and 20 min-
utes for the Omaha Indian Tribe. Motion of the Attorney 
General of California for leave to participate in oral argument 
as amicus curiae denied.



1126 OCTOBER TERM, 1978

January 22, 1979 439 U. S.

No. 78-225. Babbit t , Governor  of  Arizona , et  al . v . 
Unite d  Farm  Workers  National  Union  et  al . D. C. Ariz. 
[Probable jurisdiction postponed, ante, p. 891.] Motion of 
American Federation of Labor & Congress of Industrial Or-
ganizations for leave to file a brief as amicus curiae granted.

No. 78-329. Bellot ti , Attorney  General  of  Massachu -
sett s , et  al . v. Baird  et  al . ; and

No. 78-330. Hunerwadel  v . Baird  et  al . D. C. Mass. 
[Probable jurisdiction noted, ante, p. 925.] Motion of ap-
pellants for divided argument granted.

No. 78-5384. Sandstrom  v . Montana . Sup. Ct. Mont. 
[Certiorari granted, ante, p. 1067.] Motion for appointment 
of counsel granted, and it is ordered that Byron W. Boggs, 
Esquire, of Anaconda, Mont., be appointed to serve as counsel 
for petitioner in this case.

No. 78-5420. Payto n  v . New  York ; and
No. 78-5421. Ridd ick  v . New  York . Ct. App. N. Y. 

[Probable jurisdiction noted, ante, p. 1044.] Motion of ap-
pellee for divided argument denied.

No. 78-5907. Camacho  v . United  States  Court  of  Ap-
peals  for  the  Sixth  Circuit  et  al . Motion for leave to file 
petition for writ of mandamus denied.

No. 78-5808. Clark  v . Fifth  Judicial  Dis trict  Court  
of  Eddy  County , New  Mexico . Motion for leave to file 
petition for writ of mandamus and/or prohibition denied.

Probable Jurisdiction Noted
No. 78-808. Calif ano , Secre tary  of  Health , Educati on , 

and  Welfare  v . Boles  et  al . Appeal from D. C. W. D. Tex. 
Probable jurisdiction noted. Reported below: 464 F. Supp. 
408.
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Certiorari Granted
No. 78-605. United  States  et  al . v . Ruth erf ord  et  al . 

C. A. 10th Cir. Motion of American Cancer Society for leave 
to file a brief as amicus curiae and certiorari granted. Re-
ported below: 582 F. 2d 1234.

Certiorari Denied. (See also Nos. 78-339 and 78-5814, 
supra.)

No. 78-503. Frisb y v . West  Virgin ia . Sup. Ct. App. 
W. Va. Certiorari denied. Reported below:---- W. Va----- ,
245 S. E. 2d 622.

No. 78-516. Borden , Inc . v . Bergland , Secre tary  of  
Agriculture . C. A. 7th Cir. Certiorari denied. Reported 
below: 577 F. 2d 746.

No. 78-641. Stivers  et  al . v . Minnes ota  et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 575 F. 2d 200.

No. 78-673. Daws on  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 576 F. 2d 656.

•No. 78-687. Louisi ana  Land  & Expl oration  Co . v . Fed -
eral  Energy  Regula tory  Comm iss ion  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 574 F. 2d 204.

No. 78-693. Bane  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 583 F. 2d 832.

No. 78-708. Greene  et  ux . v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 583 F. 2d 978.

No. 78-709. Wett erli n v . Unite d States . C. A. 7th 
Cir. Certiorari denied. Reported below: 583 F. 2d 346.

No. 78-714. Welch , Adminis trator  v . Claytor , Secre -
tary  of  the  Navy . C. A. 2d Cir. Certiorari denied. Re-
ported below: 578 F. 2d 1372.

No. 78-724. Walker  v . Hoff man  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 583 F. 2d 1073.
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No. 78-730. American  Export  Lines , Inc ., et  al . v . 
Metal  Traders , Inc . C. A. 2d Cir. Certiorari denied. 
Reported below: 582 F. 2d 1271.

No. 78-746. Gross mann  v . Redington , Trustee  in  Bank -
ruptcy , et  al . C. A. 2d Cir. Certiorari denied.

No. 78-763. Ruth erf ord  et  al . v . United  States  et  al . 
C. A. 10th Cir. Certiorari denied. Reported below: 582 F. 
2d 1234.

No. 78-771. Quinn  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1053.

No. 78-778. Natter  Manuf actu ring  Corp . v . National  
Labor  Relat ions  Board . C. A. 9th Cir. Certiorari denied. 
Reported below: 580 F. 2d 948.

No. 78-785. Esp inoz a  v . Copenhaver , U. S. Dist rict  
Judge . C. A. 4th Cir. Certiorari denied.

No. 78-786. Mc Dannal d  v . Hill , Attorney  Gene ral  of  
Texas , et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 575 F. 2d 880.

No. 78-787. De Jaynes  et  al . v . General  Finance  Corp , 
of  Illinois . C. A. 7th Cir. Reported below: 583 F. 2d 918.

No. 78-790. Shipp ers  Disp atch , Inc . v . United  States . 
C. A. 6th Cir. Certiorari denied. Reported below: 581 F. 
2d 582.

No. 78-813. Matt hew s  et  al . v . North  Caroli na . Sup. 
Ct. N. C. Certiorari denied. Reported below: 295 N. C. 265, 
245 S. E. 2d 727.

No. 78-822. Wilcz yns ki  v. New  York . App. Div., Sup. 
Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported be-
low: 65 App. Div. 2d 518, 409 N. Y. S. 2d 325.
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No. 78-830. Hits on  et  al . v . Bagget t , Secre tary  of  
State  of  Alabama , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 580 F. 2d 1051.

No. 78-839. Leguennec , Regis trar  of  Voters  of  San  
Franc isc o , et  al . v . Chinese  for  Affirm ative  Actio n  et  al . 
C. A. 9th Cir. Certiorari denied. Reported below: 580 F. 
2d 1006.

No. 78-841. Shepherd  et  ux . v . Trevino , Tax  Ass ess or , 
Collector , and  Regist rar  of  Hidalg o  County , et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 575 F. 2d 1110.

No. 78-844. Plante  et  al . v . Gonzalez , Executive  Di-
rector  of  Florida  Commiss ion  on  Ethics , et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 575 F. 2d 1119.

No. 78-850. Morris  v . Texas . County Crim. Ct., Hunt 
County, Tex. Certiorari denied.

No. 78-853. Cramer  v . General  Tele phone  & Elect ron -
ics  Corp ., et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 582 F. 2d 259.

No. 78-859. Graseck  v . Middlem is s  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 582 F. 2d 203.

No. 78-862. Anderson  v . Neuberger  et  al . ; and Morris  
v. Hayduk  et  al . Ct. App. N. Y. Certiorari denied. Re-
ported below: 45 N. Y. 2d 708, 381 N. E. 2d 168 (first case) ; 
45 N. Y. 2d 793, 381 N. E. 2d 159 (second case).

No. 78-864. Perrello  v . India na  Suprem e  Court  Disci -
plin ary  Comm iss ion . Sup. Ct. Ind. Certiorari denied. 
Reported below: 380 N. E. 2d 72.

No. 78-876. Smith  v . Texas . Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 570 S. W. 2d 599.
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No. 78-878. Gilmar tin  et  al . v . Board  of  Dental  Ex -
aminers  of  Califor nia . Ct. App. Cal., 3d App. Dist. Cer-
tiorari denied.

No. 78-898. F. C. Y. Construction  & Equip ment  Co ., 
Inc ., et  al . v . Harris on , Inc ., et  al . Ct. App. Ariz. Cer-
tiorari denied.

No. 78-902. Shopm en ’s Local  Union  No . 455, Inter -
nati onal  Associ ation  of  Bridge , Structural  & Orna -
mental  Iron  Worker s , AFL-CIO v. National  Labor  Re -
lati ons  Board  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 582 F. 2d 135.

No. 78-922. Medical  Therapy  Sciences , Inc ., et  al . v . 
United  States . C. A. 2d Cir. Certiorari denied. Reported 
below: 583 F. 2d 36.

No. 78-963. Londe  v . Unite d States . C. A. Sth Cir. 
Certiorari denied. Reported below: 587 F. 2d 18.

No. 78-969. Charles  et  al . v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 586 F. 2d 845.

No. 78-976. Taylor  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 583 F. 2d 178.

No. 78-996. Perl  v . Unite d  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 584 F. 2d 1316.

No. 78-5556. Smith  v . Maryland . Ct. App. Md. Cer-
tiorari denied. Reported below: 283 Md. 187, 388 A. 2d 539.

No. 78-5569. Thomas  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 580 F. 2d 1036.

No. 78-5575. Okoroha  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 582 F. 2d 1288.
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No. 78-5581. Burciago  v . Calif ornia . Ct. App. Cal., 3d 
App. Dist. Certiorari denied. Reported below: 81 Cal. App. 
3d 151,146 Cal. Rptr. 236.

No. 78-5589. Stewart  v . Calif orni a . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 78-5604. Acosta  v . Calif ornia . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 78-5620. Goulden  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied.

No. 78-5650. Johnso n  v . Unite d  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 78-5685. Polly  v . Arizona . Sup. Ct. Ariz. Cer-
tiorari denied.

No. 78-5706. Moreno  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 580 F. 2d 1137.

No. 78-5739. Herrington  v . Califano , Secretar y of  
Healt h , Education , and  Welfar e . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 579 F. 2d 641.

No. 78-5779. Walker  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 78-5806. Mack  v . Virginia . Sup. Ct. Va. Certiorari 
denied.

No. 78-5811. Grooms  et  al . v . Indiana . Sup. Ct. Ind. 
Certiorari denied. Reported below: 269 Ind. 212, 379 N. E. 
2d 458.

No. 78-5817. Carls en  v . City  of  Logan , Utah . Sup. Ct. 
Utah. Certiorari denied. Reported below: 585 P. 2d 449.

No. 78-5819. Alers  v . Toledo  et  al . C. A. 1st Cir. Cer-
tiorari denied.
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No. 78-5824. Silo  v . Pennsylv ania . Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 480 Pa. 15, 389 A. 2d 62.

No. 78-5828. Sharp  v . United  States  Dis trict  Court  
for  the  Southern  Dis trict  of  Ohio  et  al . C. A. 6th Cir. 
Certiorari denied.

No. 78-5832. O’Neill  et  al . v . Walt  Disney  Productio ns . 
C. A. 9th Cir. Certiorari denied. Reported below: 581 F. 2d 
751.

No. 78-5866. Askew  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 584 F. 2d 960.

No. 78-5867. Jones  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 588 F. 2d 831.

No. 78-5874. Scherme rhorn  v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Reported below: 588 F. 2d 831.

No. 78-5883. Ledes ma  v . Coleman , U. S. Circuit  Judge , 
et  al . C. A. 5th Cir. Certiorari denied.

No. 78-5891. Hackn ey  v . United  States . Ct. App. D. C. 
Certiorari denied. Reported below: 389 A. 2d 1336.

No. 78-5892. Cline  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied.

No. 78-5894. Mann  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 591 F. 2d 1332.

No. 78-5895. Harris  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 585 F. 2d 518.

No. 78-5896. Davis  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 587 F. 2d 365.

No. 78-5898. Haddad  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 587 F. 2d 12.

No. 78-5900. Heydon  v . United  States . C. A. 7th Cir. 
Certiorari denied.
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No. 78-5905. Mc Farland  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 588 F. 2d 824.

No. 78-5911. Klein  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 588 F. 2d 837.

No. 78-5913. Wentland  v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 582 F. 2d 1022.

No. 78-5920. Greene  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 578 F. 2d 648.

No. 78-5927. Gale  v . United  States . Ct. App. D. C. 
Certiorari denied. Reported below: 391 A. 2d 230.

No. 78-5934. Parsons  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 585 F. 2d 941.

No. 78-5935. Agurs  v . United  States . C. A. D. C. Cir. 
Certiorari denied.

No. 78-213. Auger , Warden  v . Colli ns . C. A. 8th Cir. 
Motion of respondent for leave to proceed in jorma pauperis 
granted. Certiorari denied. Reported below: 577 F. 2d 1107.

No. 78-719. Reproduct ive  Servic es , Inc . v . Walke r , 
Judge . Sup. Ct. Tex. Certiorari denied for want of juris-
diction.

Mr . Justi ce  Stevens .
On June 23, 1978, the Texas Supreme Court denied peti-

tioner’s application for a writ of mandamus and dissolved its 
earlier order requiring discovery concerning certain patients 
of petitioner’s abortion clinic. On July 10, 1978, Mr . Justice  
Brennan  stayed the order of the Texas Supreme Court. On 
July 17, 1978, Mr . Justice  Brennan  vacated that stay and 
filed an opinion, post, p. 1307, stating in part:

“The question sought to be raised by applicant— 
whether the names of abortion patients can be obtained 
by discovery for use in a civil suit against a person or 
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clinic performing abortions where, as here, the parties 
have not agreed to a protective order to ensure the 
privacy of those patients—is a serious one. If this ques-
tion were in fact presented by this case, I am of the view 
that four Members of this Court would vote to grant 
certiorari to hear it. However, this issue is not presented 
here. First, the order of the trial court challenged by 
applicant’s petition for mandamus did in fact provide 
that the names of applicant’s patients could be deleted. 
Second, the State of Texas has represented in its response 
in this Court that it is prepared to enter into a protective 
order which will ensure the privacy of all patients at 
applicant’s clinics. In light of the representations of the 
State of Texas, there is no irreparable injury to any 
patient’s privacy interests which would justify a stay of 
the order of the Supreme Court of Texas.

“Therefore, on express condition that the parties agree 
to a protective order ensuring the privacy of patients 
at applicant’s clinics, the stay I entered on July 10, 
1978, in these proceedings is hereby dissolved. If such 
a protective order is not entered, applicant may resub-
mit a further stay application.” Post, at 1308-1309 
(footnote omitted).

On August 21, 1978, Mr . Justice  Brennan  re-entered his 
stay because the parties had not satisfied the express condi-
tion identified in his opinion of July 17, 1978. Post, p. 1354.

On September 16, 1978, Mr . Justice  Powell  granted an 
extension of time, until October 30, 1978, in which to file a 
petition for writ of certiorari. The petition for a writ of 
certiorari was timely filed on October 30,1978.

Since the rationale for the Court’s jurisdictional holding is 
unclear, and since adequate reasons for denying certiorari as 
a matter of discretion are disclosed by Mr . Justice  Brennan ’s  
opinion of July 17, 1978, I would simply deny the petition 
without further explanation.
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No. 78-855. Cohen  v . Illinois  Insti tute  of  Technol -
ogy  et  al . C. A. 7th Cir. Certiorari denied. Mr . Justic e  
Stevens  took no part in the consideration or decision of this 
petition. Reported below: 581 F. 2d 658.

No. 78-5198. Hovila  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 562 S. W. 2d 243.

Mr . Justice  Brennan  and Mr . Justi ce  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentence in this case.

No. 78-5571. Willi ams  v . Ricket ts , Warden . Sup. Ct. 
Ga. Certiorari denied. Mr . Justice  Brennan , Mr . Justic e  
White , and Mr . Justice  Marshall  would grant certiorari. 
Reported below: 240 Ga. 148, 240 S. E. 2d 41.

Rehearing Denied
No. 77-1464. Huch  et  al . v . Unite d  States , ante, p. 

1007;
No. 78-284. Licht ig  v . United  Stat es , ante, p. 981;
No. 78-296. Salvucci  v . Rever e Racing  Assn ., Inc ., 

et  al ., ante, p. 1002;
No. 78-344. Union  Pacif ic  Railro ad  Co . v . Sheeha n , 

ante, p. 89;
No. 78-648. City  of  San  Antoni o  v . San  Pedro  North , 

Ltd ., et  al ., ante, p. 1004;
No. 78-5014. Blankner  v . Goodwin , Commis sio ner , 

New  York  State  Divis ion  of  Housing  and  Community  
Rene wal , ante, p. 867; and

No. 78-5180. Johnson  v . Alexander , Secre tary  of  the  
Army , et  al .; ante, p. 986. Petitions for rehearing denied.
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No. 78-5539. Clif ton  v . California , ante, p. 989; and
No. 78-5611. Hind man  v . Kelly  et  al ., ante, p. 1050. 

Petitions for rehearing denied.

No. 77-1388. Mass achus etts  v . White , ante, p. 280. 
Petition for rehearing denied. Mr . Justic e  Powell  took no 
part in the consideration or decision of this petition.

Februar y  1, 1979

Dismissal Under Rule 60
No. 77-1665. Bonann o  v . United  States . C. A. 9th Cir. 

[Certiorari granted, ante, p. 1045.] Writ of certiorari dis-
missed under this Court’s Rule 60. Reported below: 571 F. 
2d 588.



Rep ort er ’s Not e

The next page is purposely numbered 1301. The numbers between 
1136 and 1301 were intentionally omitted, in order to make it possible to 
publish in-chambers opinions with permanent page numbers, thus making 
the official citations available upon publication of the preliminary prints 
of the United States Reports.
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