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ERRrATA

127 U. S. 494: The word “SAVING” in the title of the case should be
“SAVINGS”.

409 U. S. 492, line 23: “lease” should be “police”.

423 U. 8. 327, next to last line of syllabus: Delete “171 U. S. App. D. C.
66, 518 F. 2d 450,”.

434 U, S. 346, line 1: “union” should be “employer”.

435 U. S. 1x, right-hand column, line 22: “Ianelli” should be “Iannelli”.

435 U. S. 11, line 11: “Ianelli” should be “Iannelli”.

435 U. S. 619: In line 10 of paragraph 1 (b), change “Sherbert v.
Verner” to “Torcaso v. Watkins”.

1I




JUSTICES

OF THE

SUPREME COURT

DURING THE TIME OF THESE REPORTS

WARREN E. BURGER, CHIEF JUSTICE.
WILLIAM J. BRENNAN, Jgr., ASSOCIATE JUSTICE.
POTTER STEWART, AssocIATE JUSTICE.
BYRON R. WHITE, AssociaATE JUSTICE.
THURGOOD MARSHALL, ASSOCIATE JUSTICE.
HARRY A. BLACKMUN, AsSOCIATE JUSTICE.
LEWIS F. POWELL, Jr., ASSOCIATE JUSTICE.
WILLIAM H. REHNQUIST, ASSOCIATE JUSTICE.
JOHN PAUL STEVENS, ASSOCIATE JUSTICE.

RETIRED

STANLEY REED, ASSOCIATE JUSTICE.
WILLIAM O. DOUGLAS, ASSOCIATE JUSTICE.

OFFICERS OF THE COURT

GRIFFIN B. BELL, ATTeRNEY GENERAL.
WADE H. McCREE, Jgr., SoLiCITOR GENERAL,
MICHAEL RODAK, Jr., CLERK.

HENRY PUTZEL, jr., REPORTER OF DECISIONS.
ALFRED WONG, MARSHAL.

ROGER F. JACOBS, LiBRARIAN.

II1




SUPREME COURT OF THE UNITED STATES

ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the
Chief Justice and Associate Justices of this Court among the
circuits, pursuant to Title 28 United States Code, Section 42,
and that such allotment be entered of record, viz.:

For the District of Columbia Circuit, WARREN E. BURGER,
Chief Justice.

For the First Circuit, WiLLiam J. BRENNAN, JR., Associate
Justice.

For the Second Circuit, THURGOOD MARSHALL, Associate
Justice.

For the Third Circuit, WiLLiam J. BRENNAN, Jr., Associate
Justice.

For the Fourth Circuit, WArRreN E. Burcer, Chief Justice.

For the Fifth Circuit, LEwis F. PoweLL, Jr. Associate
Justice.

For the Sixth Circuit, PorTER STEWART, Associate Justice.

For the Seventh Circuit, JoEN PAUL STEVENS, Associate
Justice.

For the Eighth Circuit, HARrY A. BLACKMUN, Associate
Justice.

For the Ninth Circuit, WiLLiam H. REENQUIST, Associate
Justice.

For the Tenth Circuit, Byron R. WHITE, Associate Justice.

December 19, 1975.

(For next previous allotment, see 404 U. S., p. v.)
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Because of two separate sets of gas and electric meters in their newly pur-
chased house, respondents, for about a year after moving in, received
separate monthly bills for each set of meters from a municipal utility.
During this period respondents’ utility service was terminated five times
for nonpayment of bills. Despite respondent wife’s good-faith efforts
to determine the cause of the “double billing,” she was unable to obtain
a satisfactory explanation or any suggestion for further recourse from
the utility’s employees. Each bill contained a “final notice” stating that
payment was overdue and that service would be discontinued if pay-
ment was not made by a certain date but did not apprise respondents
of the availability of a procedure for discussing their dispute with
designated personnel who were authorized to review disputed bills and
to correct any errors. Respondents brought a class action in Federal
Distriet Court under 42 U. S. C. § 1983, seeking declaratory and injunc-
tive relief and damages against the utility and several of its officers and
employees for terminations of utility service allegedly without due process
of law. After refusing to certify the action as a class action, the District
Court determined that respondents’ claim of entitlement to continued

1
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utility service did not implicate a “property” interest protected by the
Fourteenth Amendment, and that, in any event, the utility’s termina-
tion procedures comported with due process. While affirming the Dis-
triect Court’s refusal to certify a class action, the Court of Appeals held
that the procedures accorded to respondents did not comport with due
process. Held:

1. Although respondents as the only remaining plaintiffs apparently
no longer desire a hearing to resolve a continuing dispute over their
bills, the double-billing problem having been clarified during this litiga-
tion, and do not aver that there is a present threat of termination of
service, their claim for actual and punitive damages arising from the
terminations of service saves their cause from the bar of mootness.
Pp. 7-9.

2. Under applicable Tennessee decisional law, which draws a line
between utility bills that are the subject of a bona fide dispute and those
that are not, a utility may not terminate service “at will” but only
“for cause,” and hence respondents assert a “legitimate claim of entitle-
ment” within the protection of the Due Process Clause of the Fourteenth
Amendment. Pp. 9-12.

3. Petitioners deprived respondents of an interest in property without
due process of law. Pp. 12-22.

(a) Notice in a case of this kind does not comport with constitu-
tional requirements when it does not advise the customer of the avail-
ability of an administrative procedure for protesting a threatened
termination of utility services as unjustified, and since no such notice was
given respondents, despite “good faith efforts” on their part, they were
not accorded due notice. Pp. 13-15.

{(b) Due process requires, at a minimum, the provision of an
opportunity for presenting to designated personnel empowered to rectify
error a customer’s complaint that he is being overcharged or charged for
services not rendered, and here such a procedure was not made available
to respondents. The customer’s interest in not having services terminated
is self-evident, the risk of erroneous deprivation of services is not
insubstantial, and the utility’s interests are not incompatible with afford-
ing the notice and procedure described above. Mathews v. Eldridge,
424 U. S. 319. Pp. 16-19.

(¢) The available common-law remedies of a pretermination injunc-
tion, a post-termination suit for damages, and a post-payment action for
a refund do not suffice to cure the inadequacy in petitioner utility’s
procedures. The cessation of essential utility services for any apprecia-
ble time works a uniquely final deprivation, and judicial remedies are
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particularly unsuited to resolve factual disputes typically involving sums
too small to justify engaging counsel or bringing a lawsuit. Pp. 19-22.
534 F. 2d 684, affirmed.

Powerr, J., delivered the opinion of the Court, in which BRENNAN,
StewarT, WHITE, MARsHALL, and BrackmuN, JJ., joined. StevENS, J.,
filed a dissenting opinion, in which Burger, C. J.,, and REmNquIsT, J,,
joined, post, p. 22.

Frierson M. Graves, Jr., argued the cause and filed a brief
for petitioners.

Thomas M. Daniel argued the cause for respondents. With
him on the brief were Elliot Taubman and Bruce Mayor.*

MRg. Justice PoweLL delivered the opinion of the Court.

This is an action brought under 42 U. 8. C. § 1983 by home-
owners in Memphis, Tenn., seeking declaratory and injunctive
relief and damages against a municipal utility and several of
its officers and employees for termination of utility service
allegedly without due process of law. The District Court
determined that respondents’ claim of entitlement to continued
utility service did not implicate a “property” interest protected
by the Fourteenth Amendment, and that, in any event, the
utility’s termination procedures comported with due process.
The Court of Appeals reversed in part. We granted certiorari
to consider this constitutional question of importance in the
operation of municipal utilities throughout the Nation.

I

Memphis Light, Gas and Water Division (MLG&W) * is a
division of the city of Memphis which provides utility service.

*David Sive filed a brief for the National Council of the Churches of
Christ as amicus curige.

1 Although MLG&W is listed as one of the petitioners, the District Court
dismissed the action as to the utility itself because “a municipality or
governmental unit standing in that capacity is not a ‘person’ within the
meaning” of §1983. Pet. for Cert. 43. The Court of Appeals did not
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It is directed by a Board of Commissioners appointed by the
City Council, and is subject to the ultimate control of the
municipal government. As a municipal utility, MLG&W
enjoys a statutory exemption from regulation by the state
public service commission. Tenn. Code Ann. §§6-1306,
6-1317 (1971).

Willie S. and Mary Craft, respondents here,? reside at 1019
Alaska Street in Memphis. When the Crafts moved into their
residence in October 1972, they noticed that there were two
separate gas and electric meters and only one water meter
serving the premises. The residence had been used previously
as a duplex. The Crafts assumed, on the basis of information
from the seller, that the second set of meters was inoperative.

In 1973, the Crafts began receiving two bills: their regular
bill, and a second bill with an account number in the name of
Willie C. Craft, as opposed to Willie 8. Craft. Separate
monthly bills were received for each set of meters, with a city
service fee® appearing on each bill. In October 1973, after
learning from a MLG&W meter reader that both sets of meters
were running in their home, the Crafts hired a private plumber
and electrical contractor to combine the meters into one gas
and one electric meter. Because the contractor did not con-
solidate the meters properly, a condition of which the Crafts
were not aware, they continued to receive two bills until Jan-

disturb that determination, and respondents have not sought review of the
point in this Court. The individual petitioners, who are sued in both their
official and personal capacities, are the utility’s president and general
manager, vice president, members of the Board of Commissioners, and two
employees who have had responsibility for terminating utility services.
They will be referred to throughout as either “MLG&W” or “petitioners.”

20f those who brought the original action, only the Crafts remain.
The parties have not sought review in this Court of the rulings made below
with respect to the other plaintiffs.

3 The city service fee is a separate item on the regular utility bill, as
required by municipal ordinance.
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uary 1974. During this period, the Crafts’ utility service
was terminated five times for nonpayment.

On several occasions, Mrs. Craft missed work and went to
the MLG&W offices in order to resolve the “double billing”
problem. As found by the District Court, Mrs. Craft sought
in good faith to determine the cause of the “double billing,”
but was unable to obtain a satisfactory explanation or any
suggestion for further recourse from MLG&W employees.
The court noted:

“On one oceasion when Mrs. Craft was attempting to
avert a utilities termination, after final notice, she called
the defendant’s offices and explained that she had paid a
bill, but was given no satisfaction. The procedure for an
opportunity to talk with management was not adequately
explained to Mrs. Craft, although she repeatedly tried to
get some explanation for the problems of two bills and
possible duplicate charges.” Pet. for Cert. 38-39.

In February 1974, the Crafts and other MLG&W customers
filed this action in the District Court for the Western District
of Tennessee. After trial, the District Court refused to certify
the plaintiffs’ class and rendered judgment for the defendants.
Although the court apparently was of the view that plaintiffs
had no property interest in continued utility service while a
disputed bill remained unpaid, it nevertheless addressed the
procedural due process issue. It acknowledged that respond-
ents had not been given adequate notice of a procedure for
discussing the disputed bills with management, but concluded
that “[n]one of the individual plaintiffs [was] deprived of [a]
due process opportunity to be heard, nor did the circumstances
indicate any substantial deprivation except in the possible
instance of Mr. and Mrs. Craft.” Id., at 45* The court

4 The District Court’s conclusion was advanced with little explanation,
other than a reference to MLG&W'’s credit extension program. In an
earlier discussion, the opinion offered a deseription of the utility’s pro-
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expressed ‘“hope,” “whether on the principles of [pend-
ent] jurisdiction, or on the basis of a very limited possible
denial of due process to Mr. and Mrs. Craft,” that credit in
the amount of $35 be issued to reimburse the Crafts for
“duplicate and unnecessary charges made and expenses

cedures. First, the court listed the steps involved in a termination:
(i) Approximately four days after a meter reading date, a bill is mailed to
the service location or other address designated by the customer. The
last day to pay the net amount would be approximately 20 days after the
meter reading date. (ii) Approximately 24 days after the meters are read,
a “final notice” is mailed stating that services will be disconnected within
four days if no payment is received or other provision for payment is made.
(i11) Electric service is then terminated by the meter reader, unless the
customer assures him that payment is in the mail, shows a paid receipt, or
explains that nonpayment was due to illness. If there is no communication
prior to termination, the meter reader or serviceman is instructed to leave
3 cutoff notice giving information about restoration of service. (iv) Ap-
proximately five days after the electric service cutoff, the remaining
services are terminated if the customer has not paid the bill or made other
arrangements for payment. Pet. for Cert. 34-35.

The court also noted that on or about March 1, 1973, MLG&W insti-
tuted an “extended payment plan.” This generous program allows cus-
tomers able to demonstrate financial hardship to pay only one-half of a
past due bill with the balance to be paid in equal installments over the
next three bills. The plaintiffs in this action were participants in the
plan. Id., at 36.

Finally, the court observed that MLG&W provided a procedure for
resolution of disputed bills:

“Credit counselors assist customers who have difficulty with payments
or disputes concerning their bills with MLG&W. If those counselors
cannot satisfy the customer, then the customer is referred to management
personnel; generally the chief clerk in the department; then the super-
visor in credit and collection. In addition, a dissatisfied customer may
appeal to the Board of Commissioners of MLG&W as to complaints
regarding bills, service, termination of service or any other matter relating
to the operation of the Division. A customer may, if he so desires, be
accompanied by an appropriate representative. The billing of customers,
the determination as to when a final notice is sent, and the termination
of service [are] governed by policies, rules and regulations adopted and
approved by the Board of Commissioners of MLG&W.” Id., at 36-37.
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incurred by [them] with respect to terminations which should
have been unnecessary had effectual relief been afforded them
as requested.” The court also recommended “that MLG&W
in the future send a certified or registered mail notice of
termination at least four days prior to termination,” and that
such notice “provide more specific information about customer
service locations and personnel available to work out extended
payment plans or adjustments of accounts in genuine hard-
ships or appropriate situations.” Id., at 46-47.°

On appeal, the Court of Appeals for the Sixth Circuit
affirmed the District Court’s refusal to certify a class action,
but held that the procedures accorded to the Crafts did not
comport with due process. 534 F. 2d 684 (1976).

On July 12, 1976, petitioners sought a writ of certiorari in
this Court to determine (i) whether the termination policies
of a municipal utility constitute “state action” under the
Fourteenth Amendment; (ii) if so, whether a municipal
utility’s termination of service for nonpayment deprives a
customer of “property” within the meaning of the Due
Process Clause; and (iii) assuming “state action” and a
“property”’ interest, whether MLG&W’s procedures afforded
due process of law in this case.® On February 22, 1977, we
granted certiorari. 429 U. S. 1090. We now affirm.

II

There is, at the outset, a question of mootness. Although
the parties have not addressed this question in their briefs,
“they may not by stipulation invoke the judicial power of the
United States in litigation which does not present an actual

5In its order filed on December 30, 1974, the court acknowledged that
defendants had issued the recommended credit and “instituted some new
procedures which will give more definitive and adequate notice to customers
of possible or impending cut-off of services.” Id., at 49. See n. 16, infra.

6 Petitioners have abandoned their contention that “state action” is not
present in this case. Brief for Petitioners 44.
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‘case or controversy, Richardson v. Ramirez, 418 U. S. 24
(1974) . . ..” Sosna v. Iowa, 419 U, 8. 393, 398 (1975).

As the case comes to us, the only remaining plaintiffs are
respondents Willie S. and Mary Craft. Since the Court of
Appeals affirmed the District Court’s refusal to certify a class,
the existence of a continuing “case or controversy”’ depends
entirely on the claims of respondents. Cf. Sosna v. lowa,
supra, at 399, 402. It appears that respondents no longer
desire a hearing to resolve a continuing dispute over their bills,
as the double-meter problem has been clarified during this
litigation.” Nor do respondents aver that there is a present
threat of termination of service. ‘“An injunction can issue
only after the plaintiff has established that the conduct sought
to be enjoined is illegal and that the defendant, if not enjoined,
will engage in such conduct.” United Transportation Union
v. Michigan Bar, 401 U. S. 576, 584 (1971). Respondents
insist, however, that the case is not moot because they seek
damages and declaratory relief, and because the dispute that
occasioned this suit is ‘“capable of repetition, yet evading
review.” Tr. of Oral Arg. 45-46.

We need not decide whether this case falls within the special
rule developed in Southern Pacific Terminal Co. v. ICC, 219
U. S. 498 (1911); see Moore v. Ogilvie, 394 U. S. 814, 816
(1969); Roe v. Wade, 410 U. S. 113, 125 (1973), to permit
consideration of questions which, by their very nature, are not
likely to survive the course of a normal litigation. Respond-
ents’ claim for actual and punitive damages arising from
MLG&W’s terminations of service saves this cause from the
bar of mootness. Cf. Powell v. McCormack, 395 U. S. 486,
496-500 (1969). Although we express no opinion as to the

7 “Not until after the action was filed were the Crafts able to discover
that they continued to receive double computer billings because MLG&W
failed to combine the two accounts properly (A. 146-150), or that, as a
result of the double computer billings, MLG&W had overcharged them
for gas service and city service fees.” Brief for Respondents 5.
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validity of respondents’ elaim for damages,® that claim is not
so insubstantial or so clearly foreclosed by prior decisions that

this case may not proceed.
111

The Fourteenth Amendment places procedural constraints on
the actions of government that work a deprivation of interests
enjoying the stature of “property” within the meaning of the
Due Process Clause. Although the underlying substantive
interest is created by “an independent source such as state
law,” federal constitutional law determines whether that inter-
est rises to the level of a “legitimate claim of entitlement”
protected by the Due Process Clause. Board of Regents v.
Roth, 408 U. S. 564, 577 (1972); Perry v. Sindermann, 408
U. S. 593, 602 (1972).

The outcome of that inquiry is clear in this case. In defining
a public utility’s privilege to terminate for nonpayment of
proper charges, Tennessee decisional law draws a line between
utility bills that are the subject of a bona fide dispute and
those that are not.

“A company supplying electricity to the public has a
right to cut off service to a customer for nonpayment of a
just service bill and the company may adopt a rule to
that effect. Annot., 112 A. L. R. 237 (1938). An excep-

8 The District Court found that “[o]f the balance claimed by MLG&W
in March, 1974, some involved possible gas overcharges and double or
duplicate billings with respect to city service fees.” Pet. for Cert. 39. Pre-
sumably, respondents also seek recovery for the loss of pay occasioned by
Mrs. Craft’s several visits to the offices of MLG&W “which should have
been unnecessary had effectual relief been afforded them as requested.”
Id., at 46.

While not urging mootness, petitioners assert that their compliance
with the District Court’s recommendation that a $35 credit be issued to
the Crafts removes any claim for damages from this case. We do not
understand the District Court’s suggestion to have been an award of
damages. The validity of the damages claim is a matter for initial
determination by the courts below.
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tion to the general rule exists when the customer has a
bona fide dispute concerning the correctness of the bill.
Steele v. Clinton Electric Light & Power Co., 123 Conn,
180, 193 A. 613, 615 (1937); Annot., 112 A. L. R. 237,241
(1938); see also 43 Am, Jur., Public Utilities and Serv-
ices, Sec. 65; Annot., 28 A. L. R. 475 (1924). If the
public utility discontinues service for nonpayment of a
disputed amount it does so at its peril and if the public
utility was wrong (e. g., customer overcharged), it-is liable
for damages. Sims v. Alabama Water Co., 205 Ala. 378,
87 So. 688, 690, 28 A. L. R. 461 (1920).” Trigg v.
Middle Tennessee Electric Membership Corp., 533 S. W.
2d 730, 733 (Tenn. App. 1975), cert. denied (Tenn. Sup.
Ct. Mar. 15, 1976).°

The Trigg court also rejected the utility’s argument that
plaintiffs had agreed to be bound by the utility’s rules and
regulations, which required payment whether or not a bill is
received. “A public utility should not be able to coerce a
customer to pay a disputed claim.” Ibid.*

 Tennessee’s formulation of a public utility’s privilege to terminate
service for nonpayment of an undisputed charge is in accord with the
common-law rule. See generally 64 Am. Jur. 2d, Public Utilities §§ 63-64
(1972) ; Annot., 112 A. L. R. 237, 241 (1938) ; Note, The Duty of a Public
Utility to Render Adequate Service: Its Scope and Enforcement, 62 Colum.
L. Rev. 312, 326 (1962).

10 Petitioners attempt to avoid the force of Trigg by referring to several
Tennessee decisions which state the general rule that a utility may ter-
minate service for nonpayment of undisputed charges or noncompliance
with reasonable rules and regulations. These authorities, however, do not
cast doubt upon the exception recognized in Trigg for a customer who
tenders the undisputed amount, but withholds complete payment because
of a bona fide dispute. See Patterson v. Chattanooga, 192 Tenn. 267, 241
S. W. 2d 291 (1951); Farmer v. Nashville, 127 Tenn. 509, 156 S. W.
189 (1913); Jomes v. Nashville, 109 Tenn. 550, 72 S. W. 985 (1903);
Crumley v. Watauga Water Co., 99 Tenn. 420, 41 S. W. 1058 (1897);
Watauga Water Co. v. Wolfe, 99 Tenn. 429, 41 S. W. 1060 (1897).

Petitioners also rely on Lindsey v. Normet, 405 U. 8. 56 (1972). There,
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State law does not permit a public utility to terminate
service “at will.” Cf. Bishop v. Wood, 426 U. S. 341, 345-
347 (1976). MLG&W and other public utilities in Ten-
nessee are obligated to provide service “to all of the inhabitants
of the eity of its location alike, without diserimination, and
without denial, except for good and sufficient cause,” Farmer
v. Nashuville, 127 Tenn. 509, 515, 156 S. W. 189, 190 (1913),
and may not terminate service except “for nonpayment of a
just serviee bill,” Trigg, 533 S. W. 2d, at 733. An aggrieved
customer may be able to enjoin a wrongful threat to terminate,
or to bring a subsequent action for damages or a refund. Ibid.
The availability of such local-law remedies is evidence of the
State’s recognition of a protected interest. Although the
customer’s right to continued service is conditioned upon pay-
ment of the charges properly due, “[t]he Fourteenth Amend-
ment’s protection of ‘property’ . . . has never been interpreted
to safeguard only the rights of undisputed ownership.”
Fuentes v. Shevin, 407 U. S. 67, 86 (1972). Because peti-
tioners may terminate service only “for cause,” ** respondents

the Court upheld an Oregon statute that required a tenant seeking a
continuance of an eviction hearing to post security for accruing rent during
the continuance, and limited the issues triable in an evietion proceeding to
the questions of physical possession, foreible withholding, and legal right to
possession. This reliance is misplaced. First, the Court merely held that
the Oregon procedures comported with due process, without intimating
that a tenant’s claim to continued possession during a rent dispute failed to
implicate a “property” interest. Second, “[t]he tenant did not have to
post security in order to remain in possession before a hearing; rather,
he had to post security only in order to obtain a continuance of the
hearing. . . . [T]he tenant was not deprived of his possessory interest
even for one day without opportunity for a hearing.” Fuentes v. Shevin,
407 U. S. 67,85 n. 15 (1972) (emphasis in original).

11In Arnett v. Kennedy, 416 U. S. 134 (1974), “the Court concluded
that because the employee could only be discharged for cause, he had a
property interest which was entitled to constitutional protection.”
Bishop v. Wood, 426 U. S. 341, 345 n. 8 (1976). See Arnett v. Kennedy,
supra, at 166 (PowgLw, J., concurring in part); cf. Board of Regents v.
Roth, 408 U. 8. 564, 578 (1972).
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assert a “legitimate claim of entitlement” within the protection

of the Due Process Clause.
Iv

In determining what process is “due” in this case, the extent
of our inquiry is shaped by the ruling of the Court of Appeals.
We need go no further in deciding this case than to ascertain
whether the Court of Appeals properly read the Due Process
Clause to require (1) notice informing the customer not only
of the possibility of termination but also of a procedure for
challenging a disputed bill, 534 F. 2d, at 688, and (ii) “ ‘[an]

P )

established [procedure] for resolution of disputes’” or some
specified avenue of relief for customers who “dispute the
existence of the liability,” id., at 689.**

12 The Court of Appeals did refer to its earlier decision in Palmer v.
Columbia Gas of Ohio, Inc., 479 F. 2d 153 (1973), which approved a
comprehensive remedy for a due process violation, including investigation
of every communicated protest by a management official, provision of a
hearing before such an official, and an opportunity to stay the termination
upon the posting of an appropriate bond. Id., at 159-160, 168-169.
These procedures were fashioned in response to findings, based on uncon-
tradicted evidence, of hostility and arrogance on the part of the collection-
oriented clerical employees, id., at 168. No such findings were made here,
and the Court of Appeals’ ruling did not purport to require a similar
remedy in this case.

Respondents do request certain additional procedures: “an impartial
decision maker,” who may be a responsible company official; “the oppor-
tunity to present information and rebut the records presented”; and ‘“‘a
written decision,” which apparently can be rendered after termination or
payment. Tr. of Oral Arg. 28, 31; Brief for Respondents 31. As respond-
ents have not cross-petitioned, cf. Strunk v. United States, 412 U. S. 434,
437 (1973), we do not decide whether—or under what circumstances—any
of these additional procedures may be appropriate. We do note that the
magnitude of the numbers of complaints of overcharge would be a relevant
factor in determining the appropriateness of more formal procedures than
we approve in this case. The resolution of a disputed bill normally
presents a limited factual issue susceptible of informal resolution.
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A

“An elementary and fundamental requirement of due proc-
ess in any proeceeding which is to be accorded finality is no-
tice reasonably ecalculated, under all the circumstances, to
apprise interested parties of the pendency of the action and
afford them an opportunity to present their objections.”
Mullane v. Central Hanover Trust Co., 339 U. S. 306, 314
(1950) (citations omitted). The issue here is whether due
process requires that a municipal utility notify the customer of
the availability of an avenue of redress within the organization
should he wish to contest a particular charge.

The “final notice” contained in MLG&W’s bills simply
stated that payment was overdue and that service would be
discontinued if payment was not made by a certain date. As
the Court of Appeals determined, “the MLG&W notice only
warn[ed] the customer to pay or face termination.” 534 F.
2d, at 688-689. MLG&W also enclosed a ‘“flyer” with the
“final notice.” One “flyer” was distributed to about 40%
of the utility’s customers, who resided in areas serviced by
“credit counseling stations.,” Tt stated in part: “If you are
having difficulty paying your utility bill, bring your bill to our
neighborhood credit counselors for assistance. Your utility
bills may be paid here also.” No mention was made of a
procedure for the disposition of a disputed claim. A different
“flyer” went to customers in the remaining areas. It stated:
“If you are having difficulty paying your utility bill and would
like to discuss a utility payment plan, or if there is any dispute
concerning the amount due, bring your bill to the office
at ..., orphone .. ..” Id., at688n.4,

The Court of Appeals noted that “there is no assurance
that the Crafts were mailed the just mentioned flyer,”
wid., and implicitly affirmed the District Court’s finding
that Mrs. Craft was never apprised of the availability of a
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procedure for discussing her dispute “with management.” **
The District Court’s deseription of Mrs. Craft’s repeated efforts
to obtain information about what appeared to be unjustified
double billing—“good faith efforts to pay for [the Crafts’]
utilities as well as to straighten out the problem”—makes clear
that she was not adequately notified of the procedures asserted
to have been available at the time.**

Petitioners’ notification procedure, while adequate to
apprise the Crafts of the threat of termination of service, was
not “reasonably calculated” to inform them of the availability
of “an opportunity to present their objections” to their bills.
Mullane v. Central Hanover Trust Co., supra, at 314. The
purpose of notice under the Due Process Clause is to apprise
the affected individual of, and permit adequate preparation
for, an impending “hearing.” ** Notice in a case of this kind

13 We do not understand the District Court’s reference to “an opportu-
nity to talk with management” as implying necessarily that Mrs. Craft
should have been given an opportunity to discuss her bills with ecorporate
officers of MLG&W. Rather, the point was that Mrs. Craft was not in-
formed of the opportunity to meet with designated personnel who were
duly authorized to review disputed bills with complaining customers and
to correct any errors.

14 Pet, for Cert. 39. William T. Mullen, secretary-treasurer of MLG&W,
testified that the utility processed 33,000 “high bill” complaints in 1973.
App. 130. He conceded, however, that no description of a dispute resolu-
tion process was ever distributed to the utility’s customers, id., at 162-163,
176, and there is no indication in the record that a written account of such
a procedure was accessible to customers who had complaints about their
bills. Mrs. Craft’s case reveals that the opportunity to invoke that pro-
cedure, if it existed at all, depended on the vagaries of “word of mouth
referral,” id., at 163.

15 See, e. g., Wolff v. McDonnell, 418 U. 8. 539, 564 (1974); Morrissey V.
Brewer, 408 U, S. 471, 486487 (1972) ; In re Gault, 387 U. S. 1, 33 (1967);
Anti-Fascist Committee v. McGrath, 341 U. S. 123, 171-172 (1951)
(Frankfurter, J., concurring).

The dissenting opinion of Mr. JUsTICE STEVENS asserts that the Court’s
decision “trivializes” procedural due process. Post, at 22. While recog-
nizing that other information would be “helpful,” the dissent would hold
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does not comport with constitutional requirements when it
does not advise the customer of the availability of a procedure
for protesting a proposed termination of utility service as
unjustified. Asno such notice was given respondents—despite
“good faith efforts” on their part—they were deprived of the
notice which was their due.*®

that “a homeowner surely need not be told how to complain about an error
in a utility bill . . . " Post, at 26. In a different context a person threat-
ened with the deprivation of a protected interest need not be told “how to
complain.” But the prior decisions of this Court make clear that “[d]ue
process is flexible and calls for such procedural protections as the particular
situation demands.” Morrissey v. Brewer, supra, at 481; Mathews v.
Eldridge, 424 U, S. 319, 334 (1976). In the particular circumstances of a
threat to discontinue utility service, the homeowner should not be left in
the plight deseribed by the District Court in this case. Indeed, the
dissent’s view identifies the constitutional flaw in petitioners’ notice
procedure. The Crafts were told that unless the double bills were paid by
a certain date their electricity would be cut off. But—as the Court of
Appeals held—this skeletal notice did not advise them of a procedure for
challenging the disputed bills. Such notice may well have been adequate
under different circumstances. Here, however, the notice is given to
thousands of customers of various levels of education, experience, and
resources. Lay consumers of electric service, the uninterrupted continuity
of which is essential to health and safety, should be informed clearly of the
availability of an opportunity to present their complaint. In essence,
recipients of a cutoff notice should be told where, during which hours of
the day, and before whom disputed bills appropriately may be considered.
The dissent’s restrictive view of the process due in the context of this case
would erect an artificial barrier between the notice and hearing components
of the constitutional guarantee of due process.

16 Petitioners have moved to clarify and regularize their notice proce-
dure, and it is possible that the revised notice presently afforded may be
entirely adequate. Developed in response to a suggestion made by the
District Court, it lists “methods of contact” and states in part that trained
“Credit Counselors are available to elear up any questions, discuss dis-
puted bills or to make any needed adjustments. There are supervisors and
other management personnel available if vou are not satisfied with the
answers or solutions given by the Credit Counselors.” App. 193.

We also note that Tennessee law requires that the board of supervisors
of each independent utility district, as opposed to a utility division of a
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B

This Court consistently has held that “some kind of hearing
is required at some time before a person is finally deprived of
his property interests.” Wolff v. McDonnell, 418 U, S. 539,
557-558 (1974). We agree with the Court of Appeals that due
process requires the provision of an opportunity for the
presentation to a designated employee of a customer’s com-
plaint that he is being overcharged or charged for services not
rendered.”” Whether or not such a procedure may be available
to other MLG&W customers, both courts below found that it
was not made available to Mrs. Craft.’® Petitioners have not
made the requisite showing for overturning these “concurrent
findings of fact by two courts below . . . .” Graver Tank &
Mfg. Co.v. Linde Air Products Co., 336 U. S. 271 275 (1949).”°

municipality, “maintain a set of rules and regulations regarding the adjust-
ment of all complaints which may be made to the district concerning . . .
the adjustment of bills,” and that such rules “be posted or otherwise
available for convenient inspection by customers and members of the pub-
lic in the offices of the district . . ..” Tenn. Code Ann. §6-2618 (b)
(Supp. 1977).

17 “TA] hearing in its very essence demands that he who is entitled to
it shall have the right to support his allegations by argument however
brief, and, if need be, by proof, however informal.” Londoner v. Denver,
210 U. S. 373, 386 (1908). The opportunity for informal consultation
with designated personnel empowered to correct a mistaken determination
constitutes a “due process hearing” in appropriate circumstances. See,
e. g., Goss v. Lopez, 419 U. S. 565, 581-584 (1975). See generally Friendly,
“Some Kind of Hearing,” 123 U. Pa. L. Rev. 1267 (1975).

¥ In Goss v. Lopez, supra, at 568 n. 2, and 583, the Court noted that
an informal disciplinary procedure obtaining at the particular high school
“was not followed in this case.”

19 The dissent advances its own reading of the record in this case, but
offers no justification for sidestepping the determinations made below.
There is no dispute that the District Court found that the “procedure for
an opportunity to talk with management was not adequately explained to
Mrs. Craft.” See post, at 24 n. 6. The trial court also expressed a meas-
ure of disquietude over the treatment accorded Mrs. Craft when it sug-



MEMPHIS LIGHT, GAS & WATER DIV. v. CRAFT 7

1 Opinion of the Court

Our decision in Mathews v. Eldridge, 424 U. S. 319 (1976),
provides a framework of analysis for determining the “specific
dictates of due process” in this case.

“[O]ur prior decisions indicate that identification of the
specific dictates of due process generally requires consid-
eration of three distinet factors: First, the private interest
that will be affected by the official action ; second, the risk
of an erroneous deprivation of such interest through
the procedures used, and the probable value, if any, of
additional or substitute procedural safeguards; and finally,
the Government’s interest, including the function involved
and the fiscal and administrative burdens that the addi-

gested a credit to reimburse respondents for “duplicate and unnecessary
charges made and expenses incurred by [them] with respect to termina-
tions which should have been unnecessary had effectual relief been afforded
them as requested.” The Court of Appeals was even more explicit in its
criticism of MLG&W’s procedures. The very notices relied upon by the
dissent, post, at 23, were found inadequate: “[T]he MLG&W notice fails
to mention ‘that a dispute concerning the amount due might be resolved
through discussion with representatives of the company,’ ” 534 F. 2d 684, 688
(1976), and “only warns the customer to pay or face termination.” Id., at
688-689, and n. 4. And that the Court of Appeals found an absence
of a constitutional hearing is the only sound way to read its statement that
the utility “provides no avenue for customers who . . . dispute the exist-
ence of the liability (Crafts).” Id., at 689.

These findings are not undermined, as the dissent suggests, by Mrs.
Craft’s ability ultimately to glean some understanding of her billing prob-
lem after several, time-consuming trips to MLG&W’s office—in the District
Court’s words, after “she repeatedly tried to get some explanation for the
problems of two bills and possible duplicate charges.” Nor are they
placed in question by the fact that an employee of uncertain authority told
Mrs. Craft, apparently without explanation or attempt at investigation,
“[w]ell, you have to pay on the other” bill. App. 91. Fundamental
fairness, not simply considerations of “courteous” treatment of customers,
post, at 25 n. 7, informs the constitutional requirement of notice and the
actual provision of a timely opportunity to meet with designated person-
nel who are duly authorized to review disputed bills and to correct any
eITors.
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tional or substitute procedural requirement would en-
tail.” Id., at 334-335.

Under the balancing approach outlined in Mathews, some
administrative procedure for entertaining customer complaints
prior to termination is required to afford reasonable assurance
against erroneous or arbitrary withholding of essential services.
The customer’s interest is self-evident. Utility service is a
necessity of modern life; indeed, the discontinuance of water
or heating for even short periods of time may threaten health
and safety. And the risk of an erroneous deprivation, given
the necessary reliance on computers,? is not insubstantial.®

The utility’s interests are not incompatible with affording
the notice and procedure described above. Quite apart from
its duty as a public service company, a utility—in its own
business interests—may be expected to make all reasonable
efforts to minimize billing errors and the resulting customer
dissatisfaction and possible injury. Cf. Goss v. Lopez, 419
U. S. 565, 583 (1975). Nor should “some kind of hearing”
prove burdensome. The opportunity for a meeting with a
responsible employee empowered to resolve the dispute could
be afforded well in advance of the scheduled date of termina-
tion.”* And petitioners would retain the option to terminate

20 Tn recent years Congress has been concerned by the problems of com-
puter error. See, e. g., S. Rep. No. 93-278, p. 5 (1973) (billing errors in
consumer credit transactions); Senate Committee on Government Opera-
tions, Problems Associated with Computer Technology in Federal Programs
and Private Industry: Computer Abuses, 94th Cong., 2d Sess. (Comm.
Print 1976).

21 See, e. g., Palmer v. Columbia Gas of Ohio, Inc., 479 F. 2d, at 158;
Davis v. Weir, 497 F. 2d 139, 142 (CA5 1974); Bronson v. Consolidated
Edison Co. of New York, 350 F. Supp. 443, 448 n. 11 (SDNY 1972) (16%
of the complaints investigated by New York Public Service Commission
resulted in adjustments in favor of the customer).

22 Because petitioners provide for at least a 30-day period between the
mailing of the bill and the actual termination of service, Brief for Peti-
tioners 28, it is unlikely that the informal procedure required in this case
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service after affording this opportunity and concluding that
the amount billed was justly due.

C

Petitioners contend that the available common-law remedies
of a pretermination injunction, a post-termination suit for
damages, and post-payment action for a refund are sufficient
to cure any perceived inadequacy in MLG&W'’s procedures.*®

Ordinarily, due process of law requires an opportunity for
“some kind of hearing” prior to the deprivation of a significant
property interest. See Boddie v. Connecticut, 401 U. S. 371,
379 (1971). On occasion, this Court has recognized that where
the potential length or severity of the deprivation does not
indicate a likelihood of serious loss and where the procedures
underlying the decision to act are sufficiently reliable to
minimize the risk of erroneous determination, government may
act without providing additional “advance procedural safe-
guards,” Ingraham v. Wright, 430 U. S. 651, 680 (1977); see
Mathews v. Eldridge, supra, at 339-349.2*

will occasion material delay in payment. The public utility enjoys a broad
discretion in the scheduling and structuring of this “hearing,” provided
that the customer is afforded adequate time for effective presentation of
his complaint prior to termination.

23 This contention was advanced only obliquely in the Court of Appeals.
Brief for Appellees in No. 75-1350 (CA6), p. 27.

2¢ In Ingraham, the Court held that “advance procedural safeguards”
were not constitutionally required in the context of disciplinary paddling
in the schools because the ability of the teacher to observe directly the
infraction in question, the openness of the school environment, the visibility
of the confrontation to other students and faculty, and the likelihood of
parental reaction to unreasonable punishment, gave assurance that “the
risk that a child will be paddled without cause is typically insignificant.”
430 U. 8., at 677-678. Similarly, in Diwxon v. Love, 431 U. 8. 105, 113
(1977), we held that an evidentiary hearing need not precede revocation of
a driver’s license based on repeated traffic offenses within the previous
10-year period, for “appellee had the opportunity for a full judicial hearing
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The factors that have justified exceptions to the require-
ment of some prior process are not present here. Although
utility service may be restored ultimately, the cessation of
essential services for any appreciable time works a uniquely
final deprivation. Cf. Stanley v. Illinois, 405 U. S. 645, 647—
648 (1972). Moreover, the probability of error in utility
cutoff decisions is not so insubstantial as to warrant dispens-
ing with all process prior to termination.*

The injunction remedy referred to by petitioners would not
be an adequate substitute for a pretermination review of the
disputed bill with a designated employee. Many of the
Court’s decisions in this area have required additional proce-
dures to further due process, notwithstanding the appar-
ent availability of injunctive relief or recovery provisions. It
was thought that such remedies were likely to be too bounded
by procedural constraints and too susceptible of delay to
provide an effective safeguard against an erroneous depri-
vation.”® These considerations are applicable in the utility
termination context.

in connection with each of the traffic convictions on which the . . . decision
was based.”

25 Petitioners assert that they are under an obligation to provide non-
diseriminatory service to their customers, and that continued provision of
service to a delinquent customer pending an informal hearing would involve
“diseriminating against the ratepayer . . . .” Tr. of Oral Arg. 5.

It is far from clear that any material delay in payment will occur from
an informal conference that can be scheduled well in advance of the date
of termination, see n. 22, supra. In any event, as is demonstrated by
MLG&W's eredit plan, see n. 4, supra, delayed payment is not nonpayment,
and there are means available to MLG&W to recover at least some of the
costs of a hearing, see, e. g., App. 114, 117 (imposition of gross, rather
than net, charges for late payment).

26 See, e. g., Goss v. Lopez, 419 U. S,, at 581-582, n. 10; North Georgia
Finishing, Inc. v. Di-Chem, Inc., 419 U. S. 601, 603, 607 (1975); Fuentes
v. Shevin, 407 U. S., at 85, and n. 15; Sniadach v. Family Finance
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Equitable remedies are particularly unsuited to the resolu-
tion of factual disputes typically involving sums of money too
small to justify engaging counsel or bringing a lawsuit.?’ An
action in equity to halt an improper termination, because it is
less likely to be pursued ** and less likely to be effective, even if
pursued, will not provide the same assurance of accurate
decisionmaking as would an adequate administrative proce-
dure. In these circumstances, an informal administrative

Corp., 395 U. S. 337, 343 (1969) (Harlan, J., concurring); Bell v. Burson,
402 U. 8. 535, 536 (1971).

The dissent intimates that due process was satisfied in this case because
“a, customer can always avoid termination by the simple expedient of pay-
ing the disputed bill and claiming a refund . . ..” Post, at 28. This point
ignores the predicament confronting many individuals who lack the means
to pay additional, unanticipated utility expenses. Even under MLG&W’s
admirable credit procedures, the customer must make immediate payment
of one-half of a disputed past due bill, with the balance to be paid in three
equal installments, in addition to current charges. Contrary to the dis-
sent’s suggestion, this Court’s decision in Lindsey v. Normet, 405 U. S. 56
(1972), did not uphold a procedure that conditioned a tenant’s continued
possession on payment of “the back rent, an obligation which he disputed.”
Post, at 29 n. 11. Under the procedure upheld in Lindsey, certain tenant
defenses were excluded, but the landlord still had to prove nonpayment of
rent due or a holding contrary to some covenant in the lease before the
tenant could be deprived of possession. See 405 U. S, at 65; n. 10, supra.

27 This understanding informs the common-law privilege of the utility to
terminate service for nonpayment of just charges. “An obvious reason
[for the privilege] is that to limit the remedy of collection of compensation
for the service to actions at law would be impracticable, as leading to an
infinite number of actions to collect very small bills against scattered
consumers, many of them mere renters and financially irresponsible.”
Steele v. Clinton Electric Light & Power Co., 123 Conn. 180, 184, 193 A.
613, 615 (1937) ; see Jones v. Nashuville, 109 Tenn., at 560, 72 S. W., at 987.

28 As early as 1874, the Wisconsin Supreme Court held that the
State Attorney General could obtain an injunction against a public utility
threatening a wrongful termination because private persons would be
unlikely to take action themselves to correct “the little wrongs which go so
far to make up the measure of average prosperity of life.”” Attorney
General v. Chicago & N. W. R. Co., 35 Wis. 425, 530-531.




22 OCTOBER TERM, 1977
StevENS, J., dissenting 436 U.S.

remedy, along the lines suggested above, constitutes the process
that is “due.”
Vv

Because of the failure to provide notice reasonably cal-
culated to apprise respondents of the availability of an
administrative procedure to consider their complaint of erro-
neous billing, and the failure to afford them an opportunity
to present their complaint to a designated employee empow-
ered to review disputed bills and rectify error, petitioners
deprived respondents of an interest in property without due
process of law.

The judgment of the Court of Appeals is

Affirmed.

Me. Jusrtice StEVENS, with whom THE CHIEF JUSTICE and
Mg. Justice REENQUIST join, dissenting.

In my judgment, the Court’s holding confuses and trivializes
the principle that the State may not deprive any person of
life, liberty, or property without due process of law. I have
no quarrel with the Court’s conclusion that as a matter of Ten-
nessee law a customer has a legitimate claim of entitlement to
continued utility services as long as the undisputed portions
of his utility bills are paid. For that reason, a municipality
may not terminate utility service without giving the customer
a fair opportunity to avoid termination either by paying the
bill or questioning its accuracy. I do not agree, however, that
this record discloses any constitutional defect in the termina-
tion procedures employed by the Light, Gas and Water Divi-
sion of the city of Memphis (Division).

The Court focuses on two aspects of the Division’s collection
procedures. First, according to the Court, the Division’s
standard form of termination notice did not adequately inform
the customer of the availability of a procedure for protesting a
proposed termination of service as unjustified. Ante, at 15.
Second, the Division did not afford its customers an adequate
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opportunity to meet with an employee who had the authority
to settle billing disputes. Ante, at 18. Whether we consider
the evidence describing the unusual dispute between the Crafts
and the Division, or the evidence concerning the general opera-
tion of the Division’s collection procedures, I find no basis for
concluding that either of the Court’s criticisms is justified ; its
conelusion that a constitutional violation has been proved is
truly extraordinary.

Although the details of the dispute between the Crafts and
the Division are obscure, the record describes the Division’s
customary practices in some detail. Each month the Division
terminates the service of about 2,000 customers.® Termina-
tions.are preceded by a written notice advising the customer of
the date by which payment must be made to avoid a cutoff
and requesting the customer to contact the credit and collec-
tions department if he is having difficulty paying the bill.?
The notices contain a prominent legend: ?

“PHONE 523-0711
INFORMATION CENTER”

Calls to the listed phone number are answered by 30 or 40
Division employees, all of whom are empowered to delay
cutoffs for three days based on representations made by
customers over the phone. These employees also direct callers
to credit counselors who are authorized to resolve disputes on
a more permanent basis and who can set up extended payment
plans for customers in financial difficulty.*

! During the six months from September 1973 through February 1974,
there were 11,216 so-called delinquent cutoffs. App. 74.

2 The request to contact the credit department is contained in an enclosed
“flyer” which also identifies the appropriate neighborhood location to be
visited for credit assistance.

3 See 534 F. 2d 684, 688 (CA6 1976).

*App. 126 and 161. Information center employees may also refer
customers who complain about a high bill to a special unit that sends
investigators to check for possible leaks or defects in the meter. Id., at 178.
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The District Court did not find that the Division’s notice
was defective in any respect or that its regular practices were
not adequate to handle the Crafts’ unusual problems. The
Crafts’ dispute with the Division stemmed from the use of two
sets of meters to measure utility consumption in different parts
of the Crafts’ home. Ante, at 4. The Crafts, believing they
were being billed twice for the same utilities, did not pay on
the second account. In fact, the two accounts were independ-
ent; because the Crafts refused to pay the balance on the
second account, the Division terminated their service on
several occasions.” The Distriet Court expressly found that
the Division sent a final notice before each termination.

The District Court did not find that Mrs. Craft was unable
to meet with credit department personnel possessing adequate
authority to make an adjustment in her bill.® She was suc-
cessful in working out a deferred-payment arrangement but
apparently was unable to have the amount of the bills reduced.
The record therefore indicates that Mrs. Craft did meet with

®The trial judge evidently accepted the Division’s claim that it was
engaged in “split billing” rather than “double billing.” The judge did
express the “hope,” as a matter of “simple equity,” that the Division would
issue a credit of $35 to cover duplicate and unnecessary charges and
expenses incurred with respeet to termination, but the amounts challenged
by the Crafts as the result of “double billing” were considerably larger
than 835. The reference to duplicate charges apparently concerns the
$2.50 per month city serviee fee which was charged on each set of meters
in the duplex until after they were consolidated. The unnecessary expense
reference apparently covers both the time lost from work while Mrs. Craft
was trying to straighten out their billing and the cost attributable to the
termination. The District Court appears to have been persuaded that
those costs could have been avoided if the Crafts had been given more help
in the early stages of their dispute.

¢ The District Court stated that the “procedure for an opportunity to
talk with the management was not adequately explained to Mrs. Craft.”
The District Court was evaluating the Division’s explanation of its proce-
dures; the court’s statement does not mean that Mrs. Craft never met
with a responsible official able to resolve her dispute.
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Division employees having adequate authority but simply
failed to persuade any of them that there was any error in her
bills.”

I

The Court’s constitutional objection to the Division’s notice
rests entirely on the classic statement from Mullane v. Central
Hanover Trust Co., 339 U. S. 306, 314:

“An elementary and fundamental requirement of due
process in any proceeding which is to be accorded finality
is notice reasonably calculated, under all the circum-
stances, to apprise interested parties of the pendency of
the action and afford them an opportunity to present their
objections.”

That statement identifies the two essential characteristics of
adequate notice: It must inform the recipient of the impend-
ing loss; and it must be given in time to afford the recipient
an opportunity to defend. These essentials must, of course,
be expressed in terms which the layman can understand.
The Division’s notice unquestionably satisfied these two basie
requirements.®

No doubt there may be situations in which these two essen-

71t is worth remembering that the Crafts’ double-billing problem was
eventually solved, and that the solution could only have been effected by a
Division employee empowered to do so. Moreover, Mrs. Craft testified on
direct examination that after being cut off she went to the Division’s office
with the record of her payments on one account. She was told that she
had to pay on the other account as well. Id. at 91. In other words,
an official of the Division did resolve the Crafts’ dispute, correctly as it
turned out. See n. 5, supra. The Division’s procedures would not be
unconstitutional even if we assumed that Division employees, like federal
judges, are occasionally discourteous and occasionally make mistakes. The
Due Process Clause does not guarantee a correct or a courteous resolution
of every dispute.

81t tells the customer that a cutoff is imminent and it allows the
customer enough time to avoid a cutoff by paying under protest, by con-
tacting the information center, or by beginning a legal action.
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tials would not be sufficient to constitute fair notice. For
example, if the notice describes a threatened loss which can
only follow a prescheduled hearing, it must also inform the
recipient of the time and place of the hearing. But I do not
understand the Court to require municipal utilities to schedule
a hearing before each termination notice is mailed. The
Court seems to assume, as I do, that no hearing of any kind
1s necessary unless the customer has reason to believe he has
been overcharged. Such a customer may protest his bill in
either of two ways: He may communicate directly with the
utility, or he may seek relief in court. In this case the Court
finds the Division’s notice constitutionally defective because
it does not describe the former alternative.

The Division must “advise the customer of the availability
of a procedure for protesting a proposed termination of utility
service as unjustified.” Ante, at 15. That advice is much
less valuable to the customer than an explanation of the legal
remedies that are available if a wrongful termination should
occur. Yet the Court wisely avoids holding that the customer
must be given that sort of legal advice. The advice the
Court does require is wholly unnecessary in all but the most
unusual situations. For a homeowner surely need not be told
how to complain about an error in a utility bill; it is, of
course, helpful to include the telephone number and office
address in the termination notice, but our democratic govern-
ment would cease to function if, as the Court seems to assume,
our citizenry were unable to find such information on their
own initiative. The Court’s holding that the Division’s notice
was constitutionally defective rests on a paternalistic predicate
that I cannot accept.

Even accepting the Court’s predicate, a notice which
advises customers to call the “information center” should be
adequate; if not, it seems clear that advising customers to
call, during normal business hours, a “dispute resolution cen-
ter” manned by the same personnel would cure the constitu-
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tional objection. Distinctions of this small magnitude are
the appropriate concern of administrative rulemaking; they
are too trivial to identify constitutional error.

II

The Court’s pronouncement ‘“that due process requires
the provision of an opportunity for the presentation to a
designated employee of a customer’s complaint that he is
being overcharged or charged for services not rendered,” ante,
at 16, is equally divorced from the facts of this case. The
Division processes more than 30,000 complaints of excess
charges each year, and it has designated scores of employees to
hear and investigate those complaints. Except for the Crafts’
troubles, there is nothing in the record to suggest that the
Division’s customers are denied access to these employees, or
that the employees lack the power to deal appropriately with
meritorious complaints. Indeed, as already noted, there is no
finding by either of the courts below that the Crafts them-
selves did not meet with responsible officials empowered to
resolve their dispute.’

Although the Court’s pronouncement in this case is there-
fore gratuitous, it cannot be dismissed as harmless. For it
warns municipal utilities that unless they provide “some kind
of hearing,” ibid., they may be acting unconstitutionally.
Just what, or why, additional procedural safeguards are con-
stitutionally required is most difficult to discern.*

9 See nn. 6 and 7, supra.

10 A careful reading of the decision below and this Court’s decision indicates
that the Court has modified as well as affirmed the Sixth Circuit’s view of
procedural due process in a utility context. The Court of Appeals thought
that this case was controlled by its earlier decision in Palmer v. Columbia
Gas of Ohio, Inc., 479 F. 2d 153 (1973). Palmer ordered that cutoff
notices be delivered personally by utility servicemen or sent by certified
mail, return receipt requested. Id., at 159 and 166-167. The notice had
to tell customers about available credit programs as well as possible
dispute-resolving procedures. Ibid. The Palmer court also specified that
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In deciding that more process is due, the Court relies on two
quite different hypothetical considerations. First, the Court
stresses the fact that disconnection of water or heating “may
threaten health and safety.” Ante, at 18. Second, the Court
discounts the value of the protection afforded by the available
judicial remedies because the “factual disputes typically
[involve] sums of money too small to justify engaging counsel
or bringing a lawsuit.” Ante, at 21. Neither of these exam-
ples is disclosed by this record. The Crafts’ dispute involved
only a relatively small amount, but they did obtain counsel
and thereafter they encountered no billing problems.

Although the Division’s terminations number about 2,000
each month, the record does not reveal any actual case of harm
to health or safety. The District Court found that the Divi-
sion does not discontinue service when there is illness in a
home. Since a customer can always avoid termination by the
simple expedient of paying the disputed bill and claiming a
refund,” it i1s not surprising that the real emergency case is

the utility’s hearing officer had to send—by certified mail—a written,
individual response to every complaining customer before authorizing a
cutoff. Id., at 159-160, n. 9, and 167-169. Although the Division’s failure
to observe these procedures was the foundation of the Court of Appeals’
ruling below, the Court quite .clearly does not approve the lower court’s
view that these procedures are constitutionally mandated.

11 Tf there is no constitutional objection to requiring a tenant to pay a
disputed charge in order to retain possession of his home, I do not under-
stand why there should be a more serious objection to requiring payment
of a lesser charge in order to retain utility service. In Lindsey v. Normet,
405 U. S. 56, a tenant sought to defend a possessory action brought by his
landlord for nonpayment of rent on the ground that the premises were
uninhabitable and therefore there was no obligation to pay the rent. State
law did not permit such a defense in a possessory action. In order to
litigate that particular dispute, the tenant had to bring his own action
against the landlord. If the tenant had not in fact paid the disputed rent,
the landlord would prevail in the possessory action. Thus, in order to
retain possession while litigating the dispute, the tenant not only had to
pay the accruing rent (a requirement upheld in Lindsey, supra, at 65),
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rare, if indeed it exists at all.'> When a true emergency does
present a serious threat to health or safety, the customer will
have ample motivation to take the important step of consult-
ing counsel or filing suit even if the amount of his disputed bill
is small. A potential loss of utility service sufficiently
grievous to qualify as a constitutional deprivation can hardly
be too petty to justify invoking the aid of counsel or the judi-
ciary. Conversely, routine billing disputes too petty for the
bench or the bar can hardly merit extraordinary constitutional
protection.

Even if the customer does not consult counsel in a specific
case, the potential damages remedy nevertheless provides far
more significant protection against an unjustified termination
than does the vague requirement of “some kind of hearing.”
Without the threat of damages liability for mistakes, the
informal procedures required today would neither qualify the
utility’s ultimate power to enforce collection by terminating
service nor deter the exercise of that power. On the other
hand, even without specific informal procedures, the danger
of substantial liability will by itself ensure careful attention to
genuine customer disputes. The utility’s potential liability
therefore provides customers with real pretermination protec-
tion even though damages may not be recovered until later.

The need for a procedural innovation is not demonstrated

but also had to pay the back rent, an obligation which he disputed. If
he did not pay the back rent, he would lose in the possessory action and
therefore would lose possession while he was prosecuting his own suit
against the landlord. Thus, the Court sustained a procedure which
required the payment of a disputed charge in order to maintain the status
quo while litigating the dispute.

12 Even the customer who is unable to pay his bill in full may forestall
termination by a partial payvment. Ante, at 5-6, n. 4. Perhaps this Court
fashions its rule for the benefit of those customers who are unable to make
even a partial payment. But if such persons ecannot pay current, undis-
puted bills, their service may be terminated despite a bona fide dispute over
a past bill; for no one has a constitutional right to free utility service.
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by the record in this judicial proceeding, but rather is justified
on the basis of hypothetical examples, information gleaned
from cases not before us, and legislative reports. See ante, at
18 nn. 20 and 21. These justifications suggest that the Court’s
new rule is the product of a policy determination rather than
a traditional construction of the Constitution. As judges we
have experience in appraising the fairness of legal remedies
and judicial proceedings, but we have no similar ability to
balance the cost of scheduling thousands of billing conferences
against the benefit of providing additional protection to the
ocecasional customer who may be unable to forestall an unjusti-
fied termination.

It is an unfortunate fact that when the State assesses taxes
or operates a utility, it occasionally overcharges the citizen.
It is also unfortunate that effective collection procedures some-
times require the citizen to pay an unjust charge in order to
forestall a serious deprivation of property. But if the State
has given the citizen fair notice and afforded him procedural
redress which is entirely adequate when invoked by his lawyer,
the demands of the Due Process Clause are satisfied. I do not
believe the Constitution requires the State to employ pro-
cedures that are so simple that every lay person can always act
effectively without the assistance of counsel.

I respectfully dissent.
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ON MOTION FOR ENTRY OF A THIRD SUPPLEMENTAL DECREE
No. 5, Orig. Argued February 27, 1978—Decided May 15, 1978

California, and not the United States, has dominion over the submerged
lands and waters within the one-mile belts surrounding Santa Barbara
and Anacapa Islands within the Channel Islands National Monument.
When, by Presidential Proclamation in 1949, the Monument was en-
larged to encompass areas within one nautical mile of the shorelines of
these islands, the submerged lands and waters within the one-mile belts
were under federal dominion as a result of this Court’s decision two
years earlier in United States v. California, 332 U. S. 19. But, assum-
ing that the Proclamation intended to reserve such submerged lands
and waters, dominion over them was subsequently transferred to
California by the Submerged Lands Act, whose very purpose was
to undo that decision. The §5 (a) “claim of right” exemption from
the Act’s broad grant, relied on by the Government, clearly does not
apply to claims based on the 1947 California decision. The reservation
for a national monument made by the 1949 Proclamation could not
enhance the Government’s claim to the submerged lands and waters
in dispute since the statutory authority under which such monuments
are created merely authorizes land to be shifted from one federal use
to another. Pp. 36-41.

STEWART, J., delivered the opinion of the Court, in which BRENNAN,
PoweLL, REENQUIST, and StEvENns, JJ., joined. WHITE, J., filed a dis-
senting opinion, in which Bureer, C. J., and BLackMUN, J., joined, post,
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case.

Allan A. Ryan, Jr. argued the cause for the United States.
With him on the brief were Solicitor General McCree, Assist-
ant Attorney General Moorman, Bruce C. Rashkow, and
Michael W. Reed.

Russell Iungerich, Deputy Attorney General of California,
argued the cause for defendant. With him on the briefs were
Evelle J. Younger, Attorney General, and N. Gregory Taylor,
Assistant Attorney General.
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Mgr. JusTice STEWART delivered the opinion of the Court.

The question in this case, arising under our original jurisdie-
tion, is whether California or the United States has dominion
over the submerged lands and waters within the Channel
Islands National Monument, which is situated within the
three-mile marginal sea off the southern California mainland.*
For the reasons that follow, we hold that dominion lies with
California and not the United States.

The Antiquities Act of 1906 authorizes the President to
reserve lands “owned or controlled by the Government of the
United States” for use as national monuments.> Pursuant to
this Act, President Franklin Roosevelt in 1938 issued Presi-
dential Proclamation No. 2281, 52 Stat. 1541. This Procla-
mation “reserved from all forms of appropriation under the
public-land laws” most of Anacapa and Santa Barbara Is-

1 This case is part of ongoing litigation stemming from an action brought

in this Court more than three decades ago. United States v. California,
332 U.S.19. The first decree was entered in 1947, 332 U. S. 804; a supple-
mental decree was entered in 1966, 382 U. S. 448; and a second supple-
mental deecree in 1977, 432 U. S. 40. In each instance, jurisdiction was
reserved to enter further orders necessary to effectuate the decrees.
California initiated the present suit under the 1966 reservation of
jurisdiction:
“As to any portion of such boundary line or of any areas claimed to have
been reserved under §5 of the Submerged Lands Act as to which the
parties may be unable to agree, either party may apply to the Court at
any time for entry of a further supplemental decree.” 382 U. S, at 453.

2 Section 2 of the Act, 34 Stat. 225, 16 U. S. C. § 431 (1976 ed.), provides
in pertinent part as follows:

“The President of the United States is authorized, in his discretion, to
declare by public proclamation historic landmarks, historic and prehistoric
structures, and other objects of historic or scientific interest that are
situated upon the lands owned or controlled by the Government of the
United States to be national monuments, and may reserve as a part thereof
parcels of land, the limits of which in all cases shall be confined to the
smallest area compatible with the proper care and management of the
objects to be protected.”
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lands, which were then federal lands,® and set them aside as the
Channel Islands National Monument.* As the Proclamation
recognized, these islands “contain fossils of Pleistocene ele-
phants and ancient trees, and furnish noteworthy examples
of ancient voleanism, deposition, and active sea erosion . . ..”
Ibid.

The two large islands and the many smaller islets and rocks
surrounding them also shelter a variety of marine life, some
rare or endangered. Prompted by a desire to protect these
species ° and other “objects of geological and scientific interest,”
President Truman issued a Proclamation in 1949, enlarging
the Monument to encompass “the areas within one nautical
mile of the shoreline of Anacapa and Santa Barbara Is-
lands . . . .” Presidential Proclamation No. 2825, 63 Stat.
1258. Tt is undisputed that the islets and protruding rocks

3 Federal title to the islands can be traced to the 1848 Treaty of Guada-
lupe Hidalgo, 9 Stat. 922, by which Mexico ceded to the United States the
islands lying off the coast of California, along with the adjacent mainland.
See Bowman, The Question of Sovereignty over California’s Off-Shore
Islands, 31 Pac. Hist. Rev. 291 (1962). While the Treaty obligated the
United States to respect private property rights derived from Mexican
land grants, all nongranted lands previously held by the Government of
Mexico passed into the federal public domain. When California was
admitted to the Union in 1850, the United States retained ownership of
these public lands. See An Act for the Admission of the State of California
into the Union, 9 Stat. 452.

4The 1938 Proclamation did not reserve as a national monument the
entire land area of these two islands. Portions were exempted for con-
tinued lighthouse purposes, for which the entire islands had previously been
reserved. 52 Stat. 1541.

5 As early as 1940, Government officials recognized that enlargement of
the Monument would be desirable to protect the birds, sea otters, elephant
seals, and fur seals that inhabit the rocks and islets encircling the two large
islands, and early drafts of the 1949 Proclamation acknowledged an intent
to protect marine life. But after a representative of the Department of
Justice expressed the view that the Antiquities Act did not permit establish-
ment or enlargement of a national monument to protect plant and animal
life, all references to marine life were dropped from the Proclamation.
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within these one-mile belts have long belonged to the United
States and, as a result of President Truman’s Proclamation,
are now part of the Monument.® It is equally clear that the
tidelands of Anacapa and Santa Barbara Islands, as well as
of the islets and rocks, belong to California.” What is dis-
puted in this litigation is dominion over the submerged lands
and waters within the one-mile belts surrounding Anacapa
and Santa Barbara Islands.®

When President Truman issued Proclamation No. 2825 in
1949, the submerged lands and waters within these belts were
under federal dominion and control, as a result of this Court’s
decision two years earlier in United States v. Californwa, 332

6 As noted previously, the Antiquities Act authorizes the President to set
aside only “lands owned or controlled by the Government of the United
States . . . .” 34 Stat. 225, 16 U. S. C. §431 (1976 ed.). Like Anacapa
and Santa Barbara Islands, the islets and rocks protruding above the water
within the boundaries of the extended Monument were in 1949 public lands
owned by the Federal Government. See n. 3, supra.

7 The term “tidelands” is “defined as the shore of the mainland and of
islands, between the line of mean high water and the line of mean lower
low water . . ..” United States v. California, 382 U. S,, at 452. Those
tidelands in California that had not been subject to Mexican land grants
entered the federal public domain in 1848, where they remained in trust
until California gained statehood in 1850. At that time, they passed to
the State under the “equal footing” doctrine. See Borax, Ltd. v. Los
Angeles, 296 U. 8. 10; United States v. California, 382 U. S. 448. Because
the tidelands within the Monument were not “owned or controlled” by the
United States in 1938 or in 1949, Presidents Roosevelt and Truman could
not have reserved them by simply issuing proclamations pursuant to the
Antiquities Act.

8 The present controversy apparently arose when California was frus-
trated in carrying out its program of leases for the harvesting of kelp in
these waters. Giant kelp known as Macrocystis grows in the water along
portions of the California coast and is harvested to obtain various sub-
stances, including algin, a chemical with many commercial uses. See
North, Giant Kelp, Sequoias of the Sea, National Geographic (Aug. 1972),
and Zahl, Algae: the Life-givers, National Geographic (Mar. 1974).
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U. S. 19. That case had held that the United States was
“possessed of paramount rights in, and full dominion and
power over, the lands, minerals and other things underlying
the Pacific Ocean lying seaward of the ordinary low-water
mark on the coast of California, and outside of the inland
waters, extending seaward three nautical miles 2
United States v. California, 332 U. S. 804, 805.

There can be no serious question, therefore, that the Pres-
ident in 1949 had power under the Antiquities Act to reserve
the submerged lands and waters within the one-mile belts as a
national monument, since they were then “controlled by
the Government of the United States.”® Thus, whether
Proclamation No. 2825 did in fact reserve these submerged
lands and waters, or only the islets and protruding rocks, could
be, at the time of the Proclamation, a question only of
Presidential intent, not of Presidential power.

In addressing the controversy now before us, the parties
have devoted large parts of their briefs to canvassing this
question of intent: What did the Proclamation mean by the
use of the word “areas”?* We find it unnecessary, however,

9 Although the Antiquities Act refers to “lands,” this Court has recognized
that it also authorizes the reservation of waters located on or over federal
lands. See Cappaert v. United States, 426 U. S. 128, 138-142; Umited
States v. Oregon, 295 U. S. 1, 14.

10 Tn preparation for the Proclamation, memoranda were circulated
within and among Government agencies, many of which proposed adding
to the Monument “all islets, rocks, and waters” within one nautical mile of
Anacapa and Santa Barbara Islands. The final version of the 1949 Proc-
lamation, however, was not so clear. It began: “WHEREAS it appears
that certain islets and rocks situated near Anacapa and Santa Barbara
Islands . . . are required for the proper care, management, and protection
of the objects of geological and scientific interest located on lands within
[the Channel Islands National Monument] . . .” (emphasis added). The
Proclamation then went on to reserve “the areas within one nautical mile”
of each of the two large islands, “as indicated on the diagram hereto
attached . . . .” The diagram showed Anacapa and Santa Barbara Islands,
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to decide this question. For even assuming that President
Truman intended to reserve the submerged lands and waters
within the one-mile belts for Monument purposes, we have
concluded that the Submerged Lands Aect, 67 Stat. 29, 43
U. 8. C. §1301 et seq., subsequently transferred dominion
over them to California.

The very purpose of the Submerged Lands Act was to undo
the effect of this Court’s 1947 decision in United States v.
California, 332 U. S. 19. In enacting it, Congress ‘“recog-
nized, confirmed, established, and vested in and assigned to,”
§ 6 (a), 67 Stat. 32,43 U. S. C. § 1314 (a), the States “(1) title
to and ownership of the lands beneath navigable waters within
the boundaries of the respective States, and the natural re-
sources within such lands and waters, and (2) the right and
power to manage, administer, lease, develop, and use the said
lands and natural resources . . . .” §3(a), 67 Stat. 30, 43
U. S. C. §1311 (a). The submerged lands and waters within
one mile of Anacapa and Santa Barbara Islands plainly fall
within this general grant.™

each encircled by a broken line at a distance of one mile from the island’s
shoreline. At the bottom of the two maps appeared acreage figures that,
according to stipulations filed by the parties, deseribed approximately the
entire surface area circumseribed by the broken lines.

11 Section 2 (a) (2) of the Act, 67 Stat. 29, 43 U. S. C. § 1301 (a) (2),
defines “lands beneath navigable waters” as “all lands permanently or
periodically covered by tidal waters up to but not above the line of mean
high tide and seaward to a line three geographical miles distant from the
coast line of each such State and to the boundary line of each such State
where in any ecase such boundary as it existed at the time such State
became a member of the Union, or as heretofore approved by Congress,
extends seaward (or into the Gulf of Mexico) beyond three geographical
miles . . . .” The term ‘“natural resources” is defined in §2 (e), 43
U. S. C. §1301 (e), to “includ[e], without limiting the generality
thereof, oil, gas, and all other minerals, and fish, shrimp, oysters, clams,
crabs, lobsters, sponges, kelp, and other marine animal and plant life” but
not “water power, or the use of water for the production of power . . . .”




TR O T R E T e T

38 OCTOBER TERM, 1977
Opinion of the Court 436 U.S.

The United States contends, however, that the Submerged
Lands Act did not operate to relinquish these submerged lands
and waters to California because of an exception to the broad
statutory grant that Congress provided in § 5 (a) of the Act.*®
The final clause of § 5 (a), upon which the United States relies,
exempted from the grant “any rights the United States has in
lands presently and actually occupied by the United States
under claim of right.”** The legislative history shows that
this “claim of right” clause was added to preserve unperfected
claims of federal title from extinetion under § 3’s general “con-
veyance or quitclaim or assignment.” ** TIn the words of the
Acting Chairman of the Senate Committee on Interior and

12 Section 5 (a) of the Act, 67 Stat. 32, 43 U. 8. C. § 1313 (a), provides:
“There is excepted from the operation of section 3 of this Act—

“(a) all tracts or parcels of land together with all accretions thereto,
resources therein, or improvements thereon, title to which has been law-
fully and expressly acquired by the United States from any State or from
any person in whom title had vested under the law of the State or of the
United States, and all lands which the United States lawfully holds under
the law of the State; all lands expressly retained by or ceded to the United
States when the State entered the Union (otherwise than by a general
retention or cession of lands underlying the marginal sea); all lands
acquired by the United States by eminent domain proceedings, purchase,
cession, gift, or otherwise in a proprietary capacity; all lands filled in,
built up, or otherwise reclaimed by the United States for its own use; and
any rights the United States has in lands presently and actually occupied
by the United States under claim of right.”

13 The parties have stipulated that “the United States ‘presently and
actually occupied’ the areas within one nautical mile of the shoreline of
Anacapa and Santa Barbara Islands for purposes of Section 5 of the Sub-
merged Lands Act of 1953, 43 U. S. C. § 1313.” Thus, the question is
simply what “rights” the United States had in these submerged lands and
waters in 1953.

14 Remarks of Senator Cordon, Hearings on S. J. Res. 13 et al. before the
Senate Committee on Interior and Insular Affairs, 83d Cong., 1st Sess., 1322
(1953). During Committee hearings on the bill, the following exchange
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Insular Affairs, the clause “neither validates the claim nor
prejudices it,” but merely “leaves it where we found it” for
eventual adjudication.*

The entire purpose of the Submerged Lands Act would have
been nullified, however, if the “claim of right”’ exemption saved
claims of the United States based solely upon this Court’s
1947 decision in Unated States v. California. Not surprisingly,
therefore, the legislative history unmistakably shows that the
“claim of right” must be “other than the claim arising by
virtue of the decision in [that case] . .. .”*® Thus, this
exception applies to the submerged lands and waters in contro-
versy here only if the United States’ claim to them ultimately
rests on some basis other than the “paramount rights” doctrine
of this Court’s 1947 California decision.

The United States has pointed to no other basis for believing
that the submerged lands and waters in question were owned

occurred between Senator Kuchel and Senator Cordon, who was Acting
Chairman of the Committee:

“Senator KUCHEL. What does ‘claim of right’ mean?

“Senator CORDON. Well, it means that the United States is in actual
occupancy and claims it has a right to the occupancy.

“Senator KUCHEL. And it permits the United States to keep the
property in the absence of a title?

“Senator CORDON. No; it does not. It leaves the question of whether
it is a good claim or not a good claim exactly where it was before.
This is simply an exception by the United States of a voluntary release of
its claim, whatever it is. It does not, in anywise, validate the claim or
prejudice it.

“Senator KUCHEL. Why should we recognize it, Senator, any more
than any other so-called color or title of claim . . . ?

“Senator CORDON. For the reason that in my opinion, Senator,
this land now is not land to which the State has title and we are conveying
title. We may except what we will.” Id., at 1321.
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or controlled by the United States in 1949. The crucial ques-
tion, then, is whether the 1949 reservation of the submerged
lands and waters for Monument purposes (assuming that was
the intent of the Proclamation) somehow changed the nature
of the Government’s claim. If it did not—if the ownership or
control of these areas by the United States in 1953 existed
solely by virtue of this Court’s 1947 decision in United States
v. California—then §3 (a) of the Submerged Lands Act
transferred “title to and ownership of” the submerged lands
and waters to California, along with “the right and power to
manage, administer, lease, develop, and use” them. 67 Stat.
30,43 U.S. C. § 1311 (a).

We have concluded that the 1949 Proclamation did not and
could not enhance the strength of the Government’s basic claim
to a property interest in the submerged lands and waters in con-
troversy. Reservation of federally controlled public lands for
national monument purposes has the effect of placing the area
reserved under the “supervision, management, and control” of
the Director of the National Park Service. 39 Stat. 535, 16
U. 8. C. §§1-3 (1976 ed.). Without such reservation, the
federal lands would remain subject to “private appropriation
and disposal under the public land laws,’ 78 Stat. 985, 43
U. 8. C. §1400 (¢), or to continued federal management for
other designated purposes, see, e. g., ibid.; 78 Stat. 986, 43
U. S. C. §1411. The Antiquities Aect of 1906 permits the
President, “in his discretion,” to create a national monument
and reserve land for its use simply by issuing a proclamation
with respect to land “owned or controlled by the Government
of the United States.” 34 Stat. 225, 16 U. S. C. §431 (1976
ed.). A reservation under the Antiquities Act thus means no
more than that the land is shifted from one federal use, and
perhaps from one federal managing agency, to another.'”

17 This view is reflected in a memorandum written by the Director of the
Bureau of Land Management to the Director of the National Park Service
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A reservation for a national monument purpose cannot oper-
ate to escalate the underlying claim of the United States to
the land in question.

Congress was well aware of its power to transfer to the
States as much or as little of the submerged lands in which the
Government held “paramount rights” as it deemed wise. With
that knowledge, Congress expressly “emphasize[d] that the
exceptions spelled out in [§ 5] do not in anywise include any
claim resting solely upon the doctrine of ‘paramount rights’
enunciated by the Supreme Court with respect to the Federal
Government’s status in the areas beyond inland waters and
mean low tide.” 8. Rep. No. 133, 83d Cong., 1st Sess., pt. 1,
p. 20 (1953). A plainer statement of congressional intent
would be hard to find.

Because the United States’ claim to the submerged lands
and waters within one mile of Anacapa and Santa Barbara
Islands derives solely from the doectrine of “paramount rights”
announced in this Court’s 1947 California decision, we hold
that, by operation of the Submerged Lands Act, the Govern-
ment’s proprietary and administrative interests in these areas
passed to the State of California in 1953.28

in 1947, in response to the latter’s proposal that the Channel Islands
National Monument be enlarged:

“If you wish to have these islands added to the Channel Islands National
Monument, the bureau will be glad to prepare an appropriate proclamation.
In the event you desire at this time to have the islands withdrawn for
national monument elassification, a public land order to accomplish this
purpose will be prepared.”

1s With the exception, of course, of any interests retained by the United
States via provisions other than the last clause of § 5 (a) of the Submerged
Lands Act. For example, § 6 (a) provides for the retention by the United
States of its navigational servitude and its “rights in and powers of regu-
lation and control of said lands and navigable waters for the constitutional
purposes of commerce, navigation, national defense, and international
affairs . . . .7 67 Stat. 32, 43 U. 8. C. §1314 (a).
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The parties are requested to submit an appropriate decree
within 90 days. ol o il

M-g. JusticE MARSHALL took no part in the consideration or
decision of the case.

Mgr. Justice WHITE, with whom THE CHIEF JUsTICE and
MgR. JusTicE BLACKMUN join, dissenting.

Although the majority lucidly states the issue in this case,
it plainly errs in deciding it.

Section 5 (a) of the Submerged Lands Act excepted from
its general cession of land to the States those ‘rights the
United States has in lands presently and actually occupied
by the United States under claim of right.”* Actual title to
the lands was not required; lands to which the United States
held title were already excepted by the previous language in
§5(a). The reference to claims of right was critical for the
United States’ stake in submerged lands, since United States v.
California, 332 U. S. 19 (1947), and 332 U. S. 804 (1947), did
not actually vest the United States with title to the submerged
lands. While specifically denying California title, the Court
fell short of declaring title in the United States, recognizing
instead the federal ‘“paramount rights” in the lands. Id., at
805.

Section 5 (a) was added at the suggestion of the Attorney
General. His purpose was to guarantee “that all installations
and acquisitions of the Federal Government within such area
[as was to be ceded] belong to it.” > Senator Holland’s origi-
nal Joint Resolution No. 13 had provided:

“There is excepted from the operation of section 3 of
this Aet—
“(a) all specifically deseribed tracts or parcels of land

LA, SECs GBI ()

2 Letter of Attorney General Brownell, Hearings on S. J. Res. 13 et al.
before the Senate Committee on Interior and Insular Affairs, 83d Cong.,
1st Sess., 935 (1953) (hereafter Hearings).
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and resources therein or improvements thereon title to
which has been lawfully and expressly acquired by the
United States from any State or from any person in
whom title had vested under the decisions of the courts
of such State, or their respective grantees, or successors
in interest, by cession, grant, quitclaim, or condemnation
or from any other owner or owners thereof by convey-
ance or by condemnation, provided such owner or own-
ers had lawfully acquired the title to such lands and
resources in accordance with the statutes or decisions of
the courts of the State in which the lands are lo-
cated ....” Hearings 14.

l The Attorney General’s substitute read as follows:

“There is excepted from the operation of section 3 of
this Joint Resolution:
’ “(a) all tracts or parcels of land together with all
- accretions thereto, resources therein, or improvements
thereon, title to which has been lawfully and expressly
acquired by the United States from any State or from
any person in whom title had vested under the law of
‘ the State or of the United States, and all lands which
‘. the United States lawfully holds under the law of the
State; all lands expressly retained by the United States
when the State entered the Union; all lands acquired by
the United States by eminent domain proceedings; all
lands filled in, built up, or otherwise reclaimed by the
United States for its own use; and all lands presently
occupied by the United States under claim of right . . ..”
Id., at 935.

The clearest, most observable difference between the original
draft and the language proposed by the Attorney General is
this final statement about “lands presently occupied by the
United States under claim of right.” * The conclusion is that

3 There is no quarrel that the use of the word “lands” in this context
extends to submerged lands. The Act concerns submerged lands in its sec-
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some lands to which the United States did not possess out-
right title might be part of federal installations, and, if so,
they were to be preserved in federal control. This inference
1s strongly supported in further legislative history.

The Acting Chairman of the Senate Committee on Interior
and Insular Affairs explained to the Joint Resolution’s author
why the Committee had added the phrase concerning claim of
right:

“I should like to add that the last language quoted,
namely, ‘any rights the United States has in lands pres-
ently and actually occupied by the United States under
claim of right, came into the bill at the request of the
Department of Justice. It was presented to the com-
mittee and explained by the Department of Justice as
being for the purpose of reserving to the Federal Gov-
ernment the area of any installation, or part of an
installation—and I use the term ‘installation’ to distin-
guish a specific area, used for a specific purpose, from any
vast area that might be claimed under the paramount
right doctrine—actually occupied by the Government
under a claim of right.” 99 Cong. Rec. 2619 (1953)
(Sen. Cordon).

The resolution’s author, Senator Holland, asked the Acting
Chairman:

“Am T correct in understanding that under that par-
ticular provision the mere fact that the Supreme Court
might have held that the United States has paramount
rights in submerged lands beyond mean low water, and
within State boundaries, would not in any way give the
United States the right to claim exceptions of such lands
from the joint resolution, in view of the fact that such

tion ceding the area to the States, 43 U. 8. C. § 1311, and similarly in this
section concerning exceptions to that cession.
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lands would not be ‘presently and actually occupied by
the United States’? Am I correct in that understanding?

“Mr. CORDON: The Senator is correct in his under-
standing.” Ibid. (emphasis added).

Hence, the test is whether the lands held under some claim
of right are “actually occupied” by the Federal Government.
If so, they are not relinquished.

The same issue arose in the hearings, with identical resolu-
tion. The Acting Chairman explained:

“TAlny land occupied by the United States under claim
by the United States that 1t has a right there, is excluded
from this conveyance or quitclaim or assignment. . . .
It is general language that . . . protects every installation
of every kind.” Hearings 1322.

Senator Long summarized, to the Aecting Chairman’s
agreement:

“That, in effect, says that this act does not at all affect
any land which the United States is actually occupying.
And that means that a representative of the United States

Government in one capacity or another is occupying that
land.” Ibid.

Senator Long was concerned that the definition of occu-
pied lands might be stretched to include submerged lands over
which the Federal Government had been given dominion in
Unated States v. California, 332 U. S. 19 (1947), by reason of
the fact that the United States Navy from time to time
might sail across them., It was in response to that sugges-
tion that the Acting Chairman made the statement quoted
by the majority that “‘the claim of right’ [is] ‘other than
the eclaim arising by virtue of the decision in [that
cagse] . .. .”* Such a construction was, of course, barred,
for it would eviscerate the purpose of returning any sub-

+ Ante, at 39, quoting Hearings 1322.
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merged lands. Ante, at 39. But this ignores the much nar-
rower meaning of “submerged lands occupied by the United
States under claim of right” which was intended: the sub-
merged lands that were actually occupied as part of a federal
“installation,” meaning “a specific area, used for a specific
purpose.” The distinction is between a general claim under
United States v. California to paramount rights, and a very
specific claim associated with a federal installation actually
occupied. Recalling the Acting Chairman’s words: “Occu-
pancy to me Is some type of actual either continuous posses-
sion or possession in such way as to indicate that the indi-
vidual claims some special right there different from a vast
unoccupied area.”® “[The language is] for the purpose of
reserving to the Federal Government the area of any installa-
tion, or part of an installation—and I use the term ‘installa-
tion’ to distinguish a specific area, used for a specific purpose,
from any vast area that might be claimed under the para-
mount right doectrine . ...” ¢

The Chanrel Islands National Monument includes the sub-
merged lands within a one-mile radius of Anacapa and Santa
Barbara Islands.” The parties have stipulated that “the
United States ‘presently and actually occupied’ the areas
within one nautical mile of the shoreline of Anacapa and Santa

5 Ibid.

699 Cong. Rec. 2619 (1953).

7 Although the point is contested, there is little left to decide upon read-
ing in President Truman’s Presidential Proclamation No. 2825 of Febru-
ary 9, 1949, 63 Stat. 1258, that “the areas within one nautical mile of
the shoreline of Anacapa and Santa Barbara Islands” were added to the
National Monument. The parties have stipulated that “the acreage figures
shown on the diagram accompanying Presidential Proclamation No. 2825
are figures which approximate the total surface area of Anacapa and Santa
Barbara Islands and one nautical mile of waters surrounding those islands.”
App. 2. This leaves no force at all to defendant’s reliance on the Proclama-
tion’s preamble which refers to “certain islets and rocks” but not specifically
to submerged lands or water.
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Barbara Islands for purposes of Section 5 of the Submerged
Lands Act of 1953, 43 U. S. C. § 1313.” ®* The federal occupa-
tion is to fulfill the specific purpose of providing for “the
proper care, management, and protection of the objects of
geological and scientific interest located on lands within the
sald monument.” Presidential Proclamation No. 2825, 63
Stat. 1258. The federal occupation is under claim of right,
since only federally “owned or controlled” property can be
made into a national monument. 16 U. S. C. §431 (1976
ed.).

The majority opinion stresses that the United States’ occu-
pation of the submerged lands within the Channel Islands
National Monument ° was originally premised on federal con-
trol of those areas as granted in United States v. California,
supra. This is true. The paramount rights of the United
States to these submerged lands, and the absence of Califor-
nia title to them, were recognized in that 1947 decision. In
1949, President Truman allocated a small portion of all the
submerged lands within the Federal Government’s paramount
rights to become part of the Channel Islands National
Monument. And in 1953, all the submerged lands not actually
occupied by the Federal Government were ceded to the States.
But the Channel Islands National Monument remained.

Submerged lands for which the federal claim rested “solely
upon the doctrine of ‘paramount rights’ ” ** were given up by
the Federal Government. The majority’s quotation of that
statement comes from that part of the Senate Report ex-
plaining why the Attorney General’s language was aceepted,
the language that included for the first time “rights . . . in

8]1d., at 1. The stipulation was made contingent upon a finding that the
submerged lands and waters within the one-mile radius were found to be
part of the National Monument.

9 The majority does not reach whether the submerged lands are actually
within the Monument.

10S. Rep. No. 133, 83d Cong., 1st Sess., pt. 1, p. 20 (1953).
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lands presently and actually occupied by the United States
under claim of right . . ..” It says “any claim resting solely
upon the doctrine of ‘paramount rights’” (emphasis added)
1s lost to the Federal Government, but the majority holds that
any claim originating in the doctrine of paramount rights is
lost. The majority does not recognize that some rights can
originate in the paramount-rights doctrine, yet rest on actual
occupation under claim of right as part of a federal installa-
tion, annexed before the doctrine of paramount rights was
waived in 1953.

That, I respectfully submit, is an erroneous interpretation
of even that one bit of legislative history.** It is also con-
trary to the dominant theme in the legislative history that
general, amorphous paramount rights claims were lost, but
specific claims coupled with actual occupation of an installa-
tion were not. And most critically, the majority view is
without support in the statute’s plain language that “all lands
presently occupied by the United States under claim of right”
were preserved. It is stipulated that the lands were occupied,
and a claim of right certainly arises when a President treats
property in a manner to which only United States property
is subject.*®

I respectfully dissent.

11 The purpose of the Attorney General’s proposed amendment was to
preserve federal control over “all installations and acquisitions of the Fed-
eral Government within such area.” Hearings 935. The submerged lands
within a one-nautical-mile radius became an “acquisition” of the Channel
Tslands National Monument “installation” in 1949.

12 On the face of the statute, it might be asked how any claim of right
could arise more clearly than for a President to incorporate the property
within a national monument. If President Truman did not act under
claim of right, it is hard to surmise how he did act.
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SANTA CLARA PUEBLO kEt aL. v. MARTINEZ ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE
TENTH CIRCUIT

No. 76-682. Argued November 29, 1977—Decided May 15, 1978

Respondents, a female member of the Santa Clara Pueblo and her daughter,
brought this action for declaratory and injunctive relief against petition-
ers, the Pueblo and its Governor, alleging that a Pueblo ordinance that
denies tribal membership to the children of female members who marry
outside the tribe, but not to similarly situated children of men of that
tribe, violates Title I of the Indian Civil Rights Act of 1968 (ICRA), 25
U. S. C. §§ 1301-1303, which in relevant part provides that “[n]o Indian
tribe in exercising powers of self-government shall . . . deny to any per-
son within its jurisdiction the equal protection of its laws.” 25 U. 8. C.
§ 1302 (8). The ICRA’s only express remedial provision, 25 U. 8. C.
§ 1303, extends the writ of habeas corpus to any person, in a federal
court, “to test the legality of his detention by order of an Indian tribe.”
The District Court held that jurisdiction was conferred by 28 U. 8. C.
§ 1343 (4) and 25 U. 8. C. § 1302 (8), apparently concluding that the
substantive provisions of Title I impliedly authorized civil actions for
declaratory and injunctive relief, and also that the tribe was not immune
from such a suit. Subsequently, the court found for petitioners on the
merits. The Court of Appeals, while agreeing on the jurisdictional issue,
reversed on the merits. Held:

1. Suits against the tribe under the ICRA are barred by the tribe’s
sovereign immunity from suit, since nothing on the face of the ICRA
purports to subject tribes to the jurisdiction of federal courts in civil
actions for declaratory or injunctive relief. Pp. 58-59.

2. Nor does § 1302 impliedly authorize a private cause of action for
declaratory and injunctive relief against the Pueblo’s Governor. Con-
gress’ failure to provide remedies other than habeas corpus for enforce-
ment of the ICRA was deliberate, as is manifest from the structure of
the statutory scheme and the legislative history of Title I. Pp. 59-72.

(a) Congress was committed to the goal of tribal self-determination,
as is evidenced by the provisions of Title T itself. Section 1302 selec-
tively incorporated and in some instances modified the safeguards of the
Bill of Rights to fit the unique needs of tribal governments, and other
parts of the ICRA similarly manifest a congressional purpose to protect
tribal sovereignty from undue interference. Creation of a federal cause
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of action for the enforcement of § 1302 rights would not comport with
the congressional goal of protecting tribal self-government. Pp. 62-65.

(b) Tribal courts, which have repeatedly been recognized as appro-
priate forums for adjudicating disputes involving important interests of
both Indians and non-Indians, are available to vindicate rights created
by the ICRA. Pp. 65-66.

(c) After considering numerous alternatives for review of tribal
criminal convictions, Congress apparently decided that review by way of
habeas corpus would adequately protect the individual interests at stake
while avoiding unnecessary intrusions on tribal governments. Similarly,
Congress considered and rejected proposals for federal review of alleged
violations of the ICRA arising in a civil context. It is thus clear that
only the limited review mechanism of § 1303 was contemplated. Pp.
66-70.

(d) By not exposing tribal officials to the full array of federal
remedies available to redress actions of federal and state officials, Con-
gress may also have considered that resolution of statutory issues under
§ 1302, and particularly those issues likely to arise in a civil context, will
frequently depend on questions of tribal tradition and custom that tribal
forums may be in a better position to evaluate than federal courts.
Pp. 71-72.

540 F. 2d 1039, reversed.

MarsHALL, J., delivered the opinion of the Court, in which Burcer, C. J.,
and BRENNAN, StEwarT, PowELL, and Stevens, JJ., joined, and in all but
Part IIT of which Remw~quist, J., joined. WHrTE, J., filed a dissenting
opinion, post, p. 72. BrackMUN, J., took no part in the consideration or
decision of the case.

Marcelino Prelo argued the cause and filed briefs for
petitioners.

Richard B. Collins argued the cause for respondents.
With him on the brief was Alan R. Taradash.*

*Briefs of amici curiae urging reversal were filed by George B. Christensen
and Joseph S. Fontana for the National Tribal Chairmen’s Assn.; and by
Reid Peyton Chambers, Harry R. Sachse, and Glen A. Wilkinson for the
Shoshone and Arapahoe Tribes of the Wind River Indian Reservation et al.

Stephen L. Pevar and Joel M. Gora filed a brief for the American Civil
Liberties Union as amicus curiae urging affirmance.

Briefs of amici curiae were filed by Alvin J. Ziontz for the Confederated
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Mg. Justice MARSHALL delivered the opinion of the Court.t

This case requires us to decide whether a federal court may
pass on the validity of an Indian tribe’s ordinance denying
membership to the children of certain female tribal members.

Petitioner Santa Clara Pueblo is an Indian tribe that has
been in existence for over 600 years. Respondents, a female
member of the tribe and her daughter, brought suit in federal
court against the tribe and its Governor, petitioner Lucario
Padilla, seeking declaratory and injunctive relief against
enforcement of a tribal ordinance denying membership in the
tribe to children of female members who marry outside the
tribe, while extending membership to children of male mem-
bers who marry outside the tribe. Respondents claimed that
this rule diseriminates on the basis of both sex and ancestry
in violation of Title T of the Indian Civil Rights Act of 1968
(ICRA), 25 U. S. C. §§1301-1303, which provides in rele-
vant part that “[n]o Indian tribe in exercising powers of
self-government shall . . . deny to any person within its juris-
diction the equal protection of its laws.” § 1302 (8).

Title I of the ICRA does not expressly authorize the bring-
ing of civil actions for declaratory or injunctive relief to

Tribes of the Colville Indian Reservation; and by Philip R. Ashby, William
C. Schaab, L. Lamar Parrish, and Richard B. Wilks for the Pueblo de
Cochiti et al.

+MR. Justice REuNQUIST joins Parts I, IT, IV, and V of this opinion.

1 The ICRA was initially passed by the Senate in 1967, 113 Cong. Rec.
35473, as a separate bill containing six Titles. S. 1843, 90th Cong., Ist
Sess. (1967). It was re-enacted by the Senate in 1968 without change,
114 Cong. Rec. 5838, as an amendment to a House-originated bill, H. R.
2516, 90th Cong., 2d Sess. (1968), and was then approved by the House
and signed into law by the President as Titles IT through VII of the Civil
Rights Act of 1968, Pub. L. 90284, 82 Stat. 77. Thus, the first Title of
the ICRA was enacted as Title IT of the Civil Rights Act of 1968. The
six Titles of the ICRA will be referred to herein by their title numbers
as they appeared in the version of S. 1843 passed by the Senate in 1967.




52 OCTOBER TERM, 1977
Opinion of the Court 436 U.S.

enforce its substantive provisions. The threshold issue in
this case is thus whether the Act may be interpreted to im-
pliedly authorize such actions, against a tribe or its officers, in
the federal courts. For the reasons set forth below, we hold
that the Act cannot be so read.

I

Respondent Julia Martinez is a full-blooded member of the
Santa Clara Pueblo, and resides on the Santa Clara Reserva-
tion in Northern New Mexico. In 1941 she married a Navajo
Indian with whom she has since had several children, includ-
ing respondent Audrey Martinez. Two years before this mar-
riage, the Pueblo passed the membership ordinance here at
issue, which bars admission of the Martinez children to the
tribe because their father is not a Santa Claran.? Although
the children were raised on the reservation and continue to
reside there now that they are adults, as a result of their
exclusion from membership they may not vote in tribal elec-
tions or hold secular office in the tribe; moreover, they have
no right to remain on the reservation in the event of their

2 The ordinance, enacted by the Santa Clara Pueblo Council pursuant to
its legislative authority under the Constitution of the Pueblo, establishes
the following membership rules:

“1. All children born of marriages between members of the Santa Clara
Pueblo shall be members of the Santa Clara Pueblo.

“2. ... [Clhildren born of marriages between male members of the
Santa Clara Pueblo and non-members shall be members of the Santa
Clara Pueblo.

“3. Children born of marriages between female members of the Santa
Clara Pueblo and non-members shall not be members of the Santa Clara
Pueblo.

“4, Persons shall not be naturalized as members of the Santa Clara

Pueblo under any circumstances.”
Respondents challenged only subparagraphs 2 and 3. By virtue of sub-
paragraph 4, Julia. Martinez’ husband is precluded from joining the Pueblo
and thereby assuring the children’s membership pursuant to subpara-
graph 1.
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mother’s death, or to inherit their mother’s home or her pos-
sessory interests in the communal lands.

After unsuccessful efforts to persuade the tribe to change
the membership rule, respondents filed this lawsuit in the
United States District Court for the District of New Mexico,
on behalf of themselves and others similarly situated.® Peti-
tioners moved to dismiss the complaint on the ground that
the court lacked jurisdiction to decide intratribal controver-
sies affecting matters of tribal self-government and sover-
eignty. The Distriet Court rejected petitioners’ contention,
finding that jurisdiction was conferred by 28 U. 8. C.
§ 1343 (4) and 25 U. S. C. § 1302 (8). The court apparently
concluded, first, that the substantive provisions of Title T
impliedly authorized civil actions for declaratory and injunc-
tive relief, and second, that the tribe was not immune from
such suit.* Accordingly, the motion to dismiss was denied.
402 F. Supp. 5 (1975).

Following a full trial, the District Court found for peti-
tioners on the merits. While acknowledging the relatively
recent origin of the disputed rule, the District Court never-

3 Respondent, Julia Martinez was certified to represent a class consist-
ing of all women who are members of the Santa Clara Pueblo and have
married men who are not members of the Pueblo, while Audrey Martinez
was certified as the class representative of all children born to marriages
between Santa Claran women and men who are not members of the Pueblo.

4 Section 1343 (4) gives the district courts “jurisdiction of any civil action
authorized by law to be commenced by any person . . . to secure equitable
or other relief under any Act of Congress providing for the protection of
civil rights” (emphasis added). The District Court evidently believed
that jurisdiction could not exist under § 1343 (4) unless the ICRA did in
fact authorize actions for declaratory or injunctive relief in appropriate
cases. For purposes of this case, we need not decide whether § 1343 (4)
jurisdiction can be established merely by presenting a substantial question
concerning the availability of a particular form of relief. Cf. Bell v.
Hood, 327 U. S. 678 (1946) (jurisdiction under 28 U. S. C. § 1331). See
also United States v. Memphis Cotton Oi Co., 288 U. S. 62, 67-68
(1933) (Cardozo, J.).
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theless found it to reflect traditional values of patriarchy still
significant in tribal life. The court recognized the vital im-
portance of respondents’ interests® but also determined that
membership rules were “no more or less than a mechanism of
social . . . self-definition,” and as such were basic to the tribe’s
survival as a cultural and economic entity. Id., at 15.° In
sustaining the ordinance’s validity under the “equal protec-
tion clause” of the ICRA, 25 U. S. C. § 1302 (8), the District
Court concluded that the balance to be struck between these
competing interests was better left to the judgment of the
Pueblo:

“ITThe equal protection guarantee of the Indian Civil
Rights Act should not be construed in a manner which
would require or authorize this Court to determine which
traditional values will promote cultural survival and
should therefore be preserved . ... Such a determina-
tion should be made by the people of Santa Clara; not
only because they can best decide what values are impor-
tant, but also because they must live with the decision
every day. . ..

“ .. To abrogate tribal decisions, particularly in the
delicate area of membership, for whatever ‘good’ reasons,
is to destroy cultural identity under the guise of saving
it.” 402 F. Supp., at 18-19.

On respondents’ appeal, the Court of Appeals for the Tenth
Circuit upheld the District Court’s determination that 28
U. S. C. § 1343 (4) provides a jurisdictional basis for actions

5The court found that “Audrey Martinez and many other children
similarly situated have been brought up on the Pueblo, speak the Tewa
language, participate in its life, and are, culturally, for all practical pur-
poses, Santa Claran Indians.” 402 F. Supp., at 18.

6 The Santa Clara Pueblo is a relatively small tribe. Approximately
1,200 members reside on the reservation; 150 members of the Pueblo live
elsewhere. In addition to tribal members, 150-200 nonmembers live on
the reservation.
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under Title I of the ICRA. 540 F. 2d 1039, 1042 (1976).
It found that “since [the ICRA] was designed to provide
protection against tribal authority, the intention of Con-
gress to allow suits against the tribe was an essential aspect
[of the ICRA]. Otherwise, it would constitute a mere unen-
forceable declaration of principles.” Ibid. The Court of
Appeals disagreed, however, with the District Court’s ruling on
the merits. While recognizing that standards of analysis de-
veloped under the Fourteenth Amendment’s Equal Protection
Clause were not necessarily controlling in the interpretation of
this statute, the Court of Appeals apparently concluded that
because the classification was one based upon sex it was
presumptively invidious and could be sustained only if justified
by a compelling tribal interest. See id., at 1047-1048.
Because of the ordinance’s recent vintage, and because in the
court’s view the rule did not rationally identify those persons
who were emotionally and culturally Santa Clarans, the court
held that the tribe’s interest in the ordinance was not sub-
stantial enough to justify its discriminatory effect. Ibid.

We granted certiorari, 431 U. S. 913 (1977), and we now
reverse.

II

Indian tribes are “distinct, independent political communi-
ties, retaining their original natural rights” in matters of
local self-government. Worcester v. Georgia, 6 Pet. 515,
559 (1832); see United States v. Mazurie, 419 U. S. 544,
557 (1975); F. Cohen, Handbook of Federal Indian Law
122-123 (1945). Although no longer “possessed of the full
attributes of sovereignty,” they remain a “separate people,
with the power of regulating their internal and social rela-
tions.” United States v. Kagama, 118 U. S. 375, 381-382
(1886). See United States v. Wheeler, 435 U. S. 313 (1978).
They have power to make their own substantive law in inter-
nal matters, see Roff v. Burney, 168 U. S, 218 (1897) (mem-
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bership) ; Jones v. Meehan, 175 U. S. 1, 29 (1899) (inheritance
rules) ; United States v. Quiver, 241 U. S. 602 (1916) (domes-
tic relations), and to enforce that law in their own forums,
see, e. g., Williams v. Lee, 358 U. S. 217 (1959).

As separate sovereigns pre-existing the Constitution, tribes
have historically been regarded as unconstrained by those con-
stitutional provisions framed specifically as limitations on fed-
eral or state authority. Thus, in Talton v. Mayes, 163 U. S.
376 (1896), this Court held that the Fifth Amendment did
not “operatfel upon” “the powers of local self-government
enjoyed” by the tribes. Id., at 384. In ensuing years the
lower federal courts have extended the holding of Talton to
other provisions of the Bill of Rights, as well as to the Four-
teenth Amendment.’

As the Court in Talton recognized, however, Congress
has plenary authority to limit, modify or eliminate the
powers of local self-government which the tribes otherwise
possess. Ibid. See, e. g., United States v. Kagama, supra,

"See, e. g, Twin Cities Chippewa Tribal Council v. Minnesota
Chippewa Tribe, 370 F. 2d 529, 533 (CAS8 1967) (Due Process Clause of
Fourteenth Amendment); Native American Church v. Navajo Tribal
Council, 272 F. 2d 131 (CA10 1959) (freedom of religion under First and
Fourteenth Amendments); Barta v. Oglala Siouzx Tribe, 259 F. 2d 553
(CAS 1958), cert. denied, 358 U. S. 932 (1959) (Fourteenth Amend-
ment). See also Martinez v. Southern Ute Tribe, 249 F. 2d 915, 919
(CAI0 1957), cert. denied, 356 U. S. 960 (1958) (applying Talton to Fifth
Amendment due process claim); Groundhog v. Keeler, 442 F. 2d 674, 678
(CA10 1971). But see Colliflower v. Garland, 342 F. 2d 369 (CA9 1965),
and Settler v. Yakima Tribal Court, 419 F. 2d 486 (CA9 1969), cert.
denied, 398 U. S. 903 (1970), both holding that where a tribal court was
so pervasively regulated by a federal agency that it was in effect a federal
instrumentality, a writ of habeas corpus would lie to a person detained by
that court in violation of the Constitution.

The line of authority growing out of Talton, while exempting Indian
tribes from constitutional provisions addressed specifically to State or Fed-
eral Governments, of course, does not relieve State and Federal Governments
of their obligations to individual Indians under these provisions.
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at 379-381, 383-384; Cherokee Nation v. Hitchcock, 187
U. S. 294, 305-307 (1902). Title I of the ICRA, 25 U. S. C.
§§ 1301-1303, represents an exercise of that authority. In
25 U. 8. C. §1302, Congress acted to modify the effect of
Talton and its progeny by imposing certain restrictions upon
tribal governments similar, but not identical, to those con-
tained in the Bill of Rights and the Fourteenth Amendment.®

8 Section 1302 in its entirety provides that:

“No Indian tribe in exercising powers of self-government shall—

“(1) make or enforce any law prohibiting the free exercise of religion, or
abridging the freedom of speech, or of the press, or the right of the people
peaceably to assemble and to petition for a redress of grievances;

“(2) violate the right of the people to be secure in their persons, houses,
papers, and effects against unreasonable search and seizures, nor issue war-
rants, but upon probable cause, supported by oath or affirmation, and par-
ticularly describing the place to be searched and the person or thing to be
seized ;

“(3) subject any person for the same offense to be twice put in jeopardy;

“(4) compel any person in any criminal case to be a witness against
himself;

“(5) take any private property for a public use without just compen-
sation;

“(6) deny to any person in a criminal proceeding the right to a speedy
and public trial, to be informed of the nature and cause of the accusation,
to be confronted with the witnesses against him, to have compulsory
process for obtaining witnesses in his favor, and at his own expense to
have the assistance of counsel for his defense;

“(7) require excessive bail, impose excessive fines, inflict cruel and
unusual punishments, and in no event impose for conviction of any one
offense any penalty or punishment greater than imprisonment for a term
of six months or a fine of $500, or both;

“(8) deny to any person within its jurisdiction the equal protection of
its laws or deprive any person of liberty or property without due process
of law;

“(9) pass any bill of attainder or ex post facto law; or

“(10) deny to any person accused of an offense punishable by mmprison-
ment the right, upon request, to a trial by jury of not less than six
persons.”

Section 1301 is a definitional section, which provides, inter alia, that the
“powers of self-government” shall include “all governmental powers pos-
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In 25 U. S. C. §1303, the only remedial provision expressly
supplied by Congress, the “privilege of the writ of habeas cor-
pus” is made “available to any person, in a court of the United
States, to test the legality of his detention by order of an
Indian tribe.”

Petitioners concede that § 1302 modifies the substantive
law applicable to the tribe; they urge, however, that Congress
did not intend to authorize federal courts to review violations
of its provisions except as they might arise on habeas corpus.
They argue, further, that Congress did not waive the tribe’s
sovereign immunity from suit. Respondents, on the other
hand, contend that § 1302 not only modifies the substantive
law applicable to the exercise of sovereign tribal powers, but
also authorizes civil suits for equitable relief against the tribe
and its officers in federal courts. We consider these conten-
tions first with respect to the tribe.

11T

Indian tribes have long been recognized as possessing the
common-law immunity from suit traditionally enjoyed by
sovereign powers. Turner v. United States, 248 U, S, 354, 358
(1919) ; United States v. United States Fidelity & Guaranty
Co., 309 U. S. 506, 512-513 (1940); Puyallup Tribe v.
Washington Dept. of Game, 433 U. 8. 165, 172-173 (1977).
This aspect of tribal sovereignty, like all others, is subject to
the superior and plenary control of Congress. But “without
congressional authorization,” the “Indian Nations are exempt
from suit.” United States v. United States Fidelity & Guar-
anty Co., supra, at 512,

It is settled that a waiver of sovereign immunity “ ‘cannot
be implied but must be unequivocally expressed.”” United
States v. Testan, 424 U. 8. 392, 399 (1976), quoting, United

sessed by an Indian tribe, executive, legislative and judicial, and all
offices, bodies, and tribunals by and through which they are executed . . . .”
25 U.S. C. §1301 (2).
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States v. King, 395 U. S. 1, 4 (1969). Nothing on the face
of Title I of the ICRA purports to subject tribes to the juris-
diction of the federal courts in civil actions for injunctive or
declaratory relief. Moreover, since the respondent in a
habeas corpus action is the individual custodian of the pris-
oner, see, e. g., 28 U. S. C. § 2243, the provisions of § 1303
can hardly be read as a general waiver of the tribe’s sovereign
immunity. In the absence here of any unequivocal expres-
sion of contrary legislative intent, we conclude that suits
against the tribe under the ICRA are barred by its sovereign
immunity from suit.
v

As an officer of the Pueblo, petitioner Lucario Padilla is
not, protected by the tribe’s immunity from suit. See Puyal-
lup Tribe v. Washington Dept. of Game, supra, at 171-172;
cf. Ex parte Young, 209 U. S. 123 (1908). We must there-
fore determine whether the cause of action for declaratory
and injunctive relief asserted here by respondents, though
not expressly authorized by the statute, is nonetheless im-
plicit in its terms.

In addressing this inquiry, we must bear in mind that
providing a federal forum for issues arising under § 1302 con-
stitutes an interference with tribal autonomy and self-govern-
ment beyond that created by the change in substantive law
itself. Even in matters involving commercial and domestic
relations, we have recognized that “subject[ing] a dispute
arising on the reservation among reservation Indians to a
forum other than the one they have established for them-
selves,” Fisher v. District Court, 424 U. S. 382, 387-388
(1976), may ‘“undermine the authority of the tribal
cour[t] ... and hence . . . infringe on the right of the Indians
to govern themselves.” Williams v. Lee, 358 U. 8., at 223.°

9 In Fisher, we held that a state court did not have jurisdiction over an
adoption proceeding in which all parties were members of an Indian tribe
and residents of the reservation. Rejecting the mother’s argument that
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A fortior, resolution in a foreign forum of intratribal disputes
of a more “public” character, such as the one in this case,
cannot help but unsettle a tribal government’s ability to main-
tain authority. Although Congress clearly has power to
authorize civil actions against tribal officers, and has done
so with respeet to habeas corpus relief in § 1303, a proper
respect both for tribal sovereignty itself and for the plenary
authority of Congress in this area cautions that we tread
lightly in the absence of clear indications of legislative intent.
Cf. Antoine v. Washington, 420 U. S, 194, 199-200 (1975);
Choate v. Trapp, 224 U. S. 665, 675 (1912).

With these considerations of “Indian sovereignty . .. [as]
a backdrop against which the applicable . . . federal statut|e]
must be read,” McClanahan v. Arizona State Tax Comm’n,
411 U. S. 164, 172 (1973), we turn now to those factors
of more general relevance in determining whether a cause of
action is implicit in a statute not expressly providing one. See
Cort v. Ash, 422 U, S. 66 (1975).° We note at the outset that

denying her access to the state courts constituted an impermissible racial
discrimination, we reasoned:

“The exclusive jurisdiction of the Tribal Court does not derive from the
race of the plaintiff but rather from the quasi-sovereign status of the North-
ern Cheyenne Tribe under federal law . . .. [E]ven if a jurisdictional
holding occasionally results in denying an Indian plaintiff a forum to which
a non-Indian has access, such disparate treatment of the Indian is justi-
fied because it is intended to benefit the class of which he is a member by
furthering the congressional policy of Indian self-government.” 424 U. S,
at 390-391.

In Williams v. Lee, we held that a non-Indian merchant could not
invoke the jurisdiction of a state court to collect a debt owed by a
reservation Indian and arising out of the merchant’s activities on the res-
ervation, but instead must seek relief exclusively through tribal remedies.

10 “First, is the plaintiff ‘one of the class for whose especial benefit the
statute was enacted,” Texas & Pacific R. Co. v. Rigsby, 241 U. S. 33, 39
(1916) (emphasis supplied)—that is, does the statute create a federal right
in favor of the plaintiff? Second, is there any indication of legislative
intent, explicit or mmplicit, either to create such a remedy or to deny
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a central purpose of the ICRA and in particular of Title I
was to “secur[e] for the American Indian the broad constitu-
tional rights afforded to other Americans,” and thereby to
“protect, individual Indians from arbitrary and unjust actions
of tribal governments.” S. Rep. No. 841, 90th Cong., 1st
Sess., 56 (1967). There is thus no doubt that respondents,
American Indians living on the Santa Clara Reservation, are
among the class for whose especial benefit this legislation was
enacted. Texas & Pacific R. Co. v. Rigsby, 241 U. S. 33,
39 (1916) ; see Cort v. Ash, supra, at 78. Moreover, we have
frequently recognized the propriety of inferring a federal cause
of action for the enforcement of eivil rights, even when Con-
gress has spoken in purely declarative terms. See, e. g., Jones
v. Alfred H. Mayer Co., 392 U. S. 409, 414 n. 13 (1968) ; Sulli-
van v. Little Hunting Park, Inc., 396 U. S. 229, 238-240
(1969). See also Bivens v. Six Unknown Fed. Narcotics
Agents, 403 U. S. 388 (1971). These precedents, however,
are simply not dispositive here. Not only are we unper-
suaded that a judicially sanctioned intrusion into tribal sover-
eignty is required to fulfill the purposes of the ICRA, but to
the contrary, the structure of the statutory scheme and the
legislative history of Title I suggest that Congress’ failure
to provide remedies other than habeas corpus was a delib-
erate one. See National Railroad Passenger Corp. v. Na-

one? See, e. g., National Railroad Passenger Corp. v. National Assn. of
Railroad Passengers, 414 U. S. 453, 458, 460 (1974) (Amtrak). Third, is
it consistent with the underlying purposes of the legislative scheme to
imply such a remedy for the plaintiff? See, e. g., Amtrak, supra; Securi-
ties Investor Protection Corp. v. Barbour, 421 U. S. 412, 423 (1975);
Calhoon v. Harvey, 379 U. S. 134 (1964). And finally, is the cause of
action one traditionally relegated to state [or tribal] law, in an area basi-
cally the concern of the States [or tribes], so that it would be inappro-
priate to infer a cause of action based solely on federal law?” Cort v.
Ash, 422 U S, at 78.

See generally Note, Implication of Civil Remedies Under the Indian Civil
Rights Act, 75 Mich. L. Rev. 210 (1976).
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tional Assn. of Railroad Passengers, 414 U. S. 453 (1974);
Cort v. Ash, supra.
A

Two distinet and competing purposes are manifest in the
provisions of the ICRA: In addition to its objective of
strengthening the position of individual tribal members
vis-a-vis the tribe, Congress also intended to promote the well-
established federal “policy of furthering Indian self-govern-
ment.” Morton v. Mancart, 417 U. S. 535, 551 (1974); see
Fisher v. District Court, 424 U. 8., at 391."* This commit-
ment to the goal of tribal self-determination is demonstrated
by the provisions of Title T itself. Section 1302, rather than
providing in wholesale fashion for the extension of consti-
tutional requirements to tribal governments, as had been
nitially proposed,'? selectively incorporated and in some in-
stances modified the safeguards of the Bill of Rights to fit
the unique political, cultural, and economie needs of tribal gov-

11 One month before passage of the ICRA, President Johnson had urged
its enactment as part of a legislative and administrative program with the
overall goal of furthering “self-determination,” “self-help,” and “self-
development” of Indian tribes. See 114 Cong. Rec. 5518, 5520 (1968).

12 Exploratory hearings which led to the ICRA commenced in 1961
before the Subcommittee on Constitutional Rights of the Senate Judiciary
Committee. In 1964, Senator Ervin, Chairman of the Subcommittee, intro-
duced S. 3041-3048, 88th Cong., 2d Sess., on which no hearings were had.
The bills were reintroduced in the 89th Congress as S. 961-968 and were
the subject of extensive hearings by the Subcommittee. Hearings on
S. 961-968 and S. J. Res. 40 before the Subcommittee on Constitutional
Rights of the Senate Committee on the Judiciary, 89th Cong., 1st Sess.
(1965) (hereinafter cited as 1965 Hearings).

8. 961 would have extended to tribal governments all constitutional pro-
visions applicable to the Federal Government. After criticism of this
proposal at the hearings, Congress instead adopted the approach found
in a substitute bill submitted by the Interior Department, reprinted in
1965 Hearings 318, which, with some changes in wording, was enacted into
law as 25 U. 8. C. §§1302-1303. See also n. 1, supra.
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ernments.*® See n. 8, supra. Thus, for example, the statute
does not prohibit the establishment of religion, nor does it
require jury trials in civil cases, or appointment of counsel for
indigents in eriminal cases, ef. Argersinger v. Hamlin, 407 U. S.
25%( 1972y

The other Titles of the ICRA also manifest a congressional
purpose to proteet tribal sovereignty from undue interfer-
ence. For instance, Title IITI, 25 U. S. C. §§ 1321-1326,
hailed by some of the ICRA’s supporters as the most impor-
tant part of the Act,”® provides that States may not assume
civil or eriminal jurisdiction over “Indian country” without

13 See, e. ¢. Subcommittee on Constitutional Rights of the Senate
Committee on the Judiciary, Constitutional Rights of the American Indian:
Summary Report of Hearings and Investigations Pursuant to S. Res. 194,
89th Cong., 2d Sess., 811, 25 (Comm. Print 1966); 1965 Hearings 17, 21,
50 (statements of Solicitor of the Dept. of Interior); id., at 65 (statement
of Arthur Lazarus, Jr., General Counsel for the Association of American
Indian Affairs).

14 The provisions of § 1302, set forth fully in n. 8, supra, differ in lan-
guage and in substance in many other respects from those contained in the
constitutional provisions on which they were modeled. The provisions of
the Second and Third Amendments, in addition to those of the Seventh
Amendment, were omitted entirely. The provision here at issue, § 1302
(8), differs from the constitutional Equal Protection Clause in that it
guarantees “the equal protection of its [the tribe’s] laws,” rather than
of “the laws.” Moreover, § 1302 (7), which prohibits cruel or unusual
punishments and excessive bails, sets an absolute limit of six months’
imprisonment and a $500 fine on penalties which a tribe may impose.
Finally, while most of the guarantees of the Fifth Amendment were
extended to tribal actions, it is interesting to note that § 1302 does not
require tribal criminal prosecutions to be initiated by grand jury indict-
ment, which was the requirement of the Fifth Amendment specifically at
issue and found inapplicable to tribes in Talton v. Mayes, discussed supra,
at 56.

15 See, e. g., 114 Cong. Rec. 9596 (1968) (remarks of Rep. Meeds);
Hearings on H. R. 15419 before the Subcommittee on Indian Affairs of the
House Committee on Interior & Insular Affairs, 90th Cong., 2d Sess., 108
(1968) (hercinafter cited as House Hearings). See also 1965 Hearings 198
(remarks of Executive Director, National Congress of American Indians).
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the prior consent of the tribe, thereby abrogating prior law to
the contrary.’® Other Titles of the ICRA provide for
strengthening certain tribal courts through training of Indian
judges,” and for minimizing interference by the Federal Bu-
reau of Indian Affairs in tribal litigation.'®

Where Congress seeks to promote dual objectives in a single
statute, courts must be more than usually hesitant to infer
from its silence a cause of action that, while serving one
legislative purpose, will disserve the other. Creation of a
federal cause of action for the enforcement of rights created
in Title I, however useful it might be in securing compliance
with § 1302, plainly would be at odds with the congressional
goal of protecting tribal self-government. Not only would it
undermine the authority of tribal forums, see supra, at 59-60,
but it would also impose serious financial burdens on already
“financially disadvantaged” tribes. Subcommittee on Consti-
tutional Rights, Senate Judiciary Committee, Constitutional

16Tn 25 U. S. C. § 1323 (b), Congress expressly repealed § 7 of the Act of
Aug. 15, 1953, 67 Stat. 590, which had authorized States to assume criminal
and civil jurisdiction over reservations without tribal consent.

17 Title IT of the ICRA provides, inter alia, “for the establishing of
educational classes for the training of judges of courts of Indian offenses.”
25 U. S. C. §1311 (4). Courts of Indian offenses were created by
the Federal Bureau of Indian Affairs to administer eriminal justice for
those tribes lacking their own criminal courts. See generally W. Hagan,
Indian Police and Judges 104-125 (1966).

18 Under 25 U. S. C. § 81, the Secretary of the Interior and the Com-
missioner of Indian Affairs are generally required to approve any con-
tract made between a tribe and an attorney. At the exploratory hearings,
see n. 12, supra, it became apparent that the Interior Department had
engaged in inordinate delays in approving such contracts and had thereby
hindered the tribes in defending and asserting their legal rights. See, e. g.,
Hearings before the Subcommittee on Constitutional Rights of the Senate
Committee on the Judiciary pursuant to S. Res. 53, 87th Cong., 1st Sess,,
211 (1961) (hereinafter cited as 1961 Hearings); id., at 290, 341, 410.
Title V of the ICRA, 25 U. S. C. § 1331, provides that the Department
must act on applications for approval of attorney contracts within 90 days
of their submission or the application will be deemed to have been granted.
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Rights of the American Indian: Summary Report of Hearings
and Investigations Pursuant to S. Res. 194, 89th Cong.,
2d Sess., 12 (Comm. Print 1966) (hereinafter cited as Sum-
mary Report).**

Moreover, contrary to the reasoning of the court below, im-
plication of a federal remedy in addition to habeas corpus
is not plainly required to give effect to Congress’ objective of
extending constitutional norms to tribal self-government.
Tribal forums are available to vindicate rights created by the
ICRA, and § 1302 has the substantial and intended effect of
changing the law which these forums are obliged to apply.?
Tribal courts have repeatedly been recognized as appropriate
forums for the exclusive adjudication of disputes affecting
important personal and property interests of both Indians and
non-Indians.®* See, e. g., Fisher v. District Court, 424 U, S.

19 The cost of civil litigation in federal district courts, in many instances
located far from the reservations, doubtless exceeds that in most tribal
forums. See generally 1 American Indian Policy Review Commission,
Final Report 160-166 (1977); M. Price, Law and the American Indian
154-160 (1973). And as became apparent in congressional hearings on
the ICRA, many of the poorer tribes with limited resources and income
could 1l afford to shoulder the burdens of defending federal lawsuits. See,
e. g., 1965 Hearings 131, 157; Summary Report 12; House Hearings 69
(remarks of the Governor of the San Felipe Pueblo).

20 Prior to passage of the ICRA, Congress made detailed inquiries into the
extent to which tribal constitutions incorporated “Bill of Rights” guaran-
tees, and the degree to which the tribal provisions differed from those
found in the Constitution. See, e. g., 1961 Hearings 121, 166, 359; Hear-
ings before the Subcommittee on Constitutional Rights of the Senate
Committee on the Judiciary pursuant to S. Res. 58, 88th Cong., 1st Sess.,
823 (1963). Both Senator Ervin, the ICRA’s chief sponsor, and President,
Johnson, In urging passage of the Act, explained the need for Title I on the
ground that few tribal constitutions included provisions of the Bill of
Rights. See House Hearings 131 (remarks of Sen. Ervin); 114 Cong.
Rec. 5520 (1968) (message from the President).

2t There are 287 tribal governments in operation in the United States,
of which 117 had operating tribal courts in 1976. 1 American Indian
Policy Review Commission, supre n. 19, at 5, 163. In 1973 these courts
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382 (1976) ; Williams v. Lee, 358 U. S. 217 (1959). See also
Ezx parte Crow Dog, 109 U, S. 556 (1883). Nonjudicial tribal
institutions have also been recognized as competent law-
applying bodies. See United States v. Mazurie, 419 U. S. 544
(1975).** Under these circumstances, we are reluctant to dis-
turb the balance between the dual statutory objectives which
Congress apparently struck in providing only for habeas cor-

pus relief,
B

Our reluctance is strongly reinforced by the specific legis-
lative history underlying 25 U. S. C. §1303. This history,
extending over more than three years,® indicates that Con-
gress’ provision for habeas corpus relief, and nothing more,
reflected a considered accommodation of the competing goals
of “preventing injustices perpetrated by tribal governments,

handled approximately 70,000 cases. Id., at 163-164. Judgments of
tribal courts, as to matters properly within their jurisdiction, have been
regarded in some circumstances as entitled to full faith and credit in other
courts. See, e. g., United States ex rel. Mackey v. Coxe, 18 How. 100
(1856) ; Standley v. Roberts, 59 F. 836, 845 (CAS8 1894), appeal dismissed,
17 8. Ct. 999, 41 L. Ed. 1177 (1896).

22 By the terms of its Constitution, adopted in 1935 and approved by the
Secretary of the Interior in accordance with the Indian Reorganization
Act of 1934, 25 U. 8. C. § 476, judicial authority in the Santa Clara Pueblo
is vested in its tribal council.

Many tribal constitutions adopted pursuant to 25 U. S. C. § 476, though
not that of the Santa Clara Pueblo, include provisions requiring that tribal
ordinances not be given effect until the Department of Interior gives its
approval. See 1 American Indian Policy Review Commission, supra n. 19,
at 187-188; 1961 Hearings 95. In these instances, persons aggrieved by
tribal laws may, in addition to pursuing tribal remedies, be able to seek
relief from the Department of the Interior.

288See n. 12, supra. Although extensive hearings on the ICRA were
held in the Senate, see ibid., House consideration was extremely abbreviated.
See House Hearings, supra,; 114 Cong. Rec. 9614-9615 (1968) (remarks
of Rep. Aspinall).
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on the one hand, and, on the other, avoiding undue or precipi-
tous interference in the affairs of the Indian people.” Sum-
mary Report 11.

In settling on habeas corpus as the exclusive means for
federal-court review of tribal eriminal proceedings, Congress
opted for a less intrusive review mechanism than had been
initially proposed. Originally, the legislation would have
authorized de novo review in federal court of all convictions
obtained in tribal courts.?* At hearings held on the proposed
legislation in 1965, however, it became clear that even those
in agreement with the general thrust of the review provision—
to provide some form of judicial review of criminal proceed-
ings in tribal courts—believed that de nowvo review would
impose unmanageable financial burdens on tribal governments
and needlessly displace tribal courts. See id., at 12; 1965
Hearings 22-23, 157, 162, 341-342. Moreover, tribal repre-
sentatives argued that de movo review would ‘“deprive the
tribal court of all jurisdiction in the event of an appeal, thus
having a harmful effect upon law enforcement within the
reservation,” and urged instead that ‘“decisions of tribal
courts . . . be reviewed in the U. S. district courts upon pe-
tition for a writ of habeas corpus.” Id., at 79. After con-
sidering numerous alternatives for review of tribal convie-
tions, Congress apparently decided that review by way of
habeas corpus would adequately protect the individual inter-
ests at stake while avoiding unnecessary intrusions on tribal
governments.

Similarly, and of more direct import to the issue in this
case, Congress considered and rejected proposals for federal
review of alleged violations of the Aect arising in a civil con-
text. As initially introduced, the Act would have required
the Attorney General to “receive and investigate” complaints

2¢ 8. 962, 9th Cong., 1st Sess. (1965), reprinted in 1965 Hearings 6-7.
See n. 12, supra.
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relating to deprivations of an Indian’s statutory or constitu-
tional rights, and to bring “such eriminal or other action as he
deems appropriate to vindicate and secure such right to such
Indian.” *® Notwithstanding the screening effect this pro-
posal would have had on frivolous or vexatious lawsuits, it was
bitterly opposed by several tribes. The Crow Tribe represent-
ative stated:

“This [bill] would in effect subject the tribal sovereignty
of self-government to the Federal government. ... [Bly
its broad terms [it] would allow the Attorney General to
bring any kind of action as he deems appropriate. By
this bill, any time a member of the tribe would not be
satisfied with an action by the [tribal] council, it would
allow them [sic] to file a complaint with the Attorney
General and subject the tribe to a multitude of investiga-
tions and threat of court action.” 1965 Hearings 235
(statement of Mr. Real Bird).

In a similar vein, the Mescalero Apache Tribal Counecil argued
that “[i]f the perpetually dissatisfied individual Indian were
to be armed with legislation such as proposed in [this bill] he
could disrupt the whole of a tribal government.” Id., at 343.
In response, this provision for suit by the Attorney General
was completely eliminated from the ICRA. At the same time,
Congress rejected a substitute proposed by the Interior Depart-
ment that would have authorized the Department to adjudi-
cate civil complaints concerning tribal actions, with review in
the district courts available from final decisions of the
agency.*

25 S, 963, 89th Cong., 1st Sess. (1965). See n. 12, supra.

26 The Interior Department substitute, reprinted in 1965 Hearings 318,
provided in relevant part:

“Any action, other than a criminal action, taken by an Indian tribal
government which deprives any American Indian of a right or freedom
established and protected by this Aet may be reviewed by the Secretary of
the Interior upon his own motion or upon the request of said Indian. If
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Given this history, it is highly unlikely that Congress would
have intended a private cause of action for injunctive and
declaratory relief to be available in the federal courts to secure
enforcement of § 1302. Although the only Committee Report
on the ICRA in its final form, S. Rep. No. 841, 90th Cong.,
1st Sess. (1967), sheds little additional light on this question,
it would hardly support a contrary conclusion.?” Indeed, its
description of the purpose of Title 1,*® as well as the floor

the Secretary determines that said Indian has been deprived of any such
right or freedom, he shall require the Indian tribal government to take
such corrective action as he deems necessary. Any final decision of the
Secretary may be reviewed by the United States district court in the district
in which the action arose and such court shall have jurisdiction thereof.”

In urging Congress to adopt this proposal, the Solicitor of Interior
specifically suggested that “Congress has the power to give to the courts
the jurisdiction that they would require to review the actions of an Indian
tribal court,” and that the substitute bill which the Department proposed
“would actually confer on the district courts the jurisdiction they require
to consider these problems.” Id., at 23-24. Congress’ failure to adopt this
‘provision is noteworthy particularly because it did adopt the other portion
of the Interior substitute bill, which led to the current version of §§ 1302
and 1303. See n. 12, supra.

27 Respondents rely most heavily on a rambling passage in the Report
discussing Talton v. Mayes and its progeny, see n. 7, supra, some of which
arose in a civil context. 8. Rep. No. 841, at 8-11. Although there is
some language suggesting that Congress was concerned about the unavail-
ability of relief in federal court, the Report nowhere states that Title I
would be enforceable in a cause of action for declaratory or injunctive
relief, and the cited passage is fully consistent with the conclusion that
Congress intended only to modify the substance of the law applicable
to Indian tribes, and to allow enforcement in federal court through habeas
corpus. The Report itself characterized the import of its discussion as
follows:

“These cases illustrate the continued denial of specific constitutional
guarantees to litigants in tribal court proceedings, on the ground that the
tribal courts are quasi-sovereign entities to which general provisions in
the Constitution do not apply.” Id., at 10.

28 The Report states: “The purpose of title I is to proteet individual
Indians from arbitrary and unjust actions by tribal governments. This
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debates on the bill,*® indicates that the ICRA was generally
understood to authorize federal judicial review of tribal actions
only through the habeas corpus provisions of § 1303.2° These
factors, together with Congress’ rejection of proposals that
clearly would have authorized causes of action other than
habeas corpus, persuade us that Congress, aware of the intru-
sive effect of federal judicial review upon tribal self-govern-
ment, intended to create only a limited mechanism for such
review, namely, that provided for expressly in § 1303.

is accomplished by placing certain limitations on an Indian tribe in the
exercise of its powers of self-government.” Id., at 6. It explains further
that “[1]t is hoped that title IT [25 U. S. C. § 13117, requiring the Secretary
of the Interior to recommend a model code [to govern the administration of
justice] for all Indian tribes, will implement the effect of title I.” Ibid.
(Although § 1311 by its terms refers only to courts of Indian offenses,
see n. 17, supra, the Senate Report makes clear that the code is intended
to serve as a model for use in all tribal courts. S. Rep. No. 841, supra, at
6, 11.) Thus, it appears that the Committee viewed § 1302 as enforceable
only on habeas corpus and in tribal forums.

2% Senator Ervin described the model code provisions of Title TI, see
n. 28, supra, as “the proper vehicle by which the objectives” of Title I
should be achieved. 113 Cong. Rec. 13475 (1967). And Congressman
Reifel, one of the ICRA’s chief supporters in the House, explained that
“by providing for a writ of habeas corpus from the Federal court, the bill
would assure effective enforcement of these fundamental rights.” 114
Cong. Rec. 9553 (1968).

30 Only a few tribes had an opportunity to comment on the ICRA in
its final form, since the House held only one day of hearings on the legis-
lation. See n. 23, supra. The Pueblos of New Mexico, testifying in
opposition to the provisions of Title I, argued that the habeas corpus
provision of § 1303 “opens an avenue through which Federal courts, lacking
knowledge of our traditional values, customs, and laws, could review and
offset the decisions of our tribal councils.” House Hearings 37. It is
inconceivable that, had they understood the bill impliedly to authorize
other actions, they would have remained silent, as they did, concerning
this possibility. It would hardly be consistent with “[t]he overriding duty
of our Federal Government to deal fairly with Indians,” Morton v. Ruiz,
415 U. 8. 199, 236 (1974), lightly to imply a cause of action on which the
tribes had no prior opportunity to present their views.
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As the bill’s chief sponsor, Senator Ervin,** commented in
urging its passage, the ICRA “should not be considered as the
final solution to the many serious constitutional problems
confronting the American Indian.” 113 Cong. Rec. 13473
(1967). Although Congress explored the extent to which
tribes were adhering to constitutional norms in both civil and
criminal contexts, its legislative investigation revealed that the
most serious abuses of tribal power had occurred in the admin-
istration of eriminal justice. See bid., quoting Summary
Report 24. In light of this finding, and given Congress’ desire
not to intrude needlessly on tribal self-government, it is not
surprising that Congress chose at this stage to provide for
federal review only in habeas corpus proceedings.

By not exposing tribal officials to the full array of federal
remedies available to redress actions of federal and state offi-
cials, Congress may also have considered that resolution of
statutory issues under § 1302, and particularly those issues
likely to arise in a civil context, will frequently depend on
questions of tribal tradition and custom which tribal forums
may be in a better position to evaluate than federal courts.
Our relations with the Indian tribes have “always been . . .
anomalous . . . and of a complex character.” United States v.
Kagama, 118 U. 8., at 381. Although we early rejected the
notion that Indian tribes are “foreign states” for jurisdictional
purposes under Art. I1I, Cherokee Nation v. Georgua, 5 Pet. 1
(1831), we have also recognized that the tribes remain quasi-
sovereign nations which, by government structure, culture, and
source of sovereignty are in many ways foreign to the consti-
tutional institutions of the Federal and State Governments.
See Elk v. Wilkins, 112 U. S. 94 (1884). As is suggested by
the District Court’s opinion in this case, see supra, at 54,

31 See generally Burnett, An Historical Analysis of the 1968 “Indian
Civil Rights” Act, 9 Harv. J. Legis. 557, 574-602, 603 (1972).
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efforts by the federal judiciary to apply the statutory prohibi-
tions of § 1302 in a civil context may substantially interfere
with a tribe’s ability to maintain itself as a culturally and
politically distinet entity.?®

As we have repeatedly emphasized, Congress’ authority over
Indian matters is extraordinarily broad, and the role of courts
in adjusting relations between and among tribes and their
members correspondingly restrained. See Lone Wolf v. Hitch-
cock, 187 U. 8. 553, 565 (1903). Congress retains authority
expressly to authorize civil actions for injunctive or other
relief to redress violations of § 1302, in the event that the
tribes themselves prove deficient in applying and enforeing
its substantive provisions. But unless and until Congress
makes clear its intention to permit the additional intrusion on
tribal sovereignty that adjudication of such actions in a fed-
eral forum would represent, we are constrained to find that
§ 1302 does not impliedly authorize actions for declaratory or
injunctive relief against either the tribe or its officers.

The judgment of the Court of Appeals is, accordingly,

Reversed.

MRg. Justice BrackMUN took no part in the consideration
or decision of this case. :

Mg. Justice WHITE, dissenting.

The declared purpose of the Indian Civil Rights Act of
1968 (ICRA or Act), 25 U. S. C. §§ 1301-1341, is “to insure
that the American Indian is afforded the broad constitutional
rights secured to other Americans.” S. Rep. No. 841, 90th

32 A tribe’s right to define its own membership for tribal purposes has
long been recognized as central to its existence as an independent political
community. See Roff v. Burney, 168 U. S. 218 (1897); Cherokee Inter-
marriage Cases, 203 U. S. 76 (1906). Given the often vast gulf between
tribal traditions and those with which federal courts are more intimately
familiar, the judiciary should not rush to create causes of action that would
intrude on these delicate matters.
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Cong., 1st Sess., 6 (1967) (hereinafter Senate Report). The
Court today, by denying a federal forum to Indians who allege
that their rights under the ICRA have been denied by their
tribes, substantially undermines the goal of the ICRA and in
particular frustrates Title I’s* purpose of “protect[ing] in-
dividual Indians from arbitrary and unjust actions of tribal
governments.” Ibid. Because I believe that implicit within
Title I's declaration of constitutional rights is the authoriza-
tion for an individual Indian to bring a civil action in federal
court against tribal officials ? for declaratory and injunctive
relief to enforce those provisions, I dissent.

Under 28 U. S. C. § 1343 (4), federal district courts have
jurisdiction over “any civil action authorized by law to be
commenced by any person . . . [t]o recover damages or to
secure equitable or other relief under any Act of Congress pro-
viding for the protection of civil rights, including the right to
vote.” Because the ICRA is unquestionably a federal Act
“providing for the protection of civil rights,” the necessary
inquiry is whether the Act authorizes the commencement of
a civil action for such relief.

The Court noted in Bell v. Hood, 327 U. S. 678, 684 (1946)
(footnote omitted), that “where federally protected rights
have been invaded, it has been the rule from the beginning
that courts will be alert to adjust their remedies so as to grant
the necessary relief.” The fact that a statute is merely
declarative and does not expressly provide for a cause of
action to enforce its terms “does not, of course, prevent a
federal court from fashioning an effective equitable remedy,”

125 U. 8. C. §§ 1301-1303.

2 Because the ICRA is silent on the question, I agree with the Court
that the Act does not constitute a waiver of the Pueblo’s sovereign immu-
nity. The relief respondents seek, however, is available against petitioner
Luecario Padilla, the Governor of the Pueblo. Under the Santa Clara
Constitution, the Governor is charged with the duty of enforcing the
Pueblo’s laws. App. 5.
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Jones v. Alfred H. Mayer Co., 392 U. S. 409, 414 n. 13 (1968),
for “[t]he existence of a statutory right implies the existence
of all necessary and appropriate remedies.” Sullivan v. Little
Hunting Park, Inc., 396 U. S. 229, 239 (1969). We have pre-
viously identified the factors that are relevant in determining
whether a private remedy is implicit in a statute not expressly
providing one: whether the plaintiff is one of the class for
whose especial benefit the statute was enacted; whether there
is any indication of legislative intent either to create a remedy
or to deny one; whether such a remedy is consistent with the
underlying purposes of the statute; and whether the cause of
action is one traditionally relegated to state law. Cort v.
Ash, 422 U. S. 66, 78 (1975). Application of these factors in
the present context indicates that a private cause of action
under Title I of the ICRA should be inferred.

As the majority readily concedes, “respondents, American
Indians living on the Santa Clara reservation, are among the
class for whose especial benefit this legislation was enacted.”
Ante, at 61. In spite of this recognition of the congressional
intent to provide these particular respondents with the guar-
antee of equal protection of the laws, the Court denies them
access to the federal courts to enforce this right because it
concludes that Congress intended habeas corpus to be the
exclusive remedy under Title I. My reading of the statute
and the legislative history convinces me that Congress did not
intend to deny a private cause of action to enforce the rights
granted under § 1302.

The ICRA itself gives no indication that the constitutional
rights it extends to American Indians are to be enforced only
by means of federal habeas corpus actions. On the contrary,
since several of the specified rights are most frequently
invoked in noncustodial situations,® the natural assumption is

3 For example, habeas corpus relief is unlikely to be available to redress
violations of freedom of speech, freedom of the press, free exercise of
religion, or just compensation for the taking of property.




SANTA CLARA PUEBLO ». MARTINEZ 75
49 WHITE, J., dissenting

that some remedy other than habeas corpus must be contem-
plated. This assumption is not dispelled by the fact that the
Congress chose to enumerate specifically the rights granted
under § 1302, rather than to state broadly, as was originally
proposed, that “any Indian tribe in exercising its powers of
local self-government shall be subject to the same limitations
and restraints as those which are imposed on the Government
of the United States by the United States Constitution.”
S. 961, 89th Cong., 1st Sess. (1965). The legislative history
reflects that the decision “to indicate in more specific terms
the constitutional protections the American Indian possesses
in relation to his tribe.” was made in recognition of the “pecu-
liarities of the Indian’s economic and social eondition, his cus-
toms, his beliefs, and his attitudes . . ..” Subcommittee on
Constitutional Rights of the Senate Committee on the Judiei-
ary, Constitutional Rights of the American Indian: Summary
Report of Hearings and Investigations pursuant to S. Res. 194,
89th Cong., 2d Sess., 25, 9 (Comm. Print 1966) (hereinafter
Summary Report). While I believe that the uniqueness of
the Indian culture must be taken into consideration in apply-
ing the constitutional rights granted in § 1302, I do not think
that it requires insulation of official tribal actions from federal-
court scrutiny. Nor do I find any indication that Congress
so intended.

The inferences that the majority draws from various changes
Congress made in the originally proposed legislation are to
my mind unsupported by the legislative history. The first
change the Court points to is the substitution of a habeas
corpus provision for S. 962’s provision of de novo federal-court
review of tribal eriminal proceedings. See ante, at 67. This
change, restricted in its concern to the ecriminal context, is of
limited relevance to the question whether Congress intended
a private cause of action to enforce rights arising in a eivil
context. Moreover, the reasons this change was made are not
inconsistent with the recognition of such a cause of action.
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The Summary Report explains that the change in S. 962 was
made only because of displeasure with the degree of intrusion
permitted by the original provision:

“No one appearing before the subcommittee or sub-
mitting testimony for the subcommittee’s consideration
opposed the provision of some type of appeal from the
decisions of tribal courts. Criticism of S. 962, however,
was directed at the bill’s use of a trial de novo in a U. 8.
district court as the appropriate means of securing appel-
late review. . . .

“There was considerable support for the suggestion that
the district court, instead of reviewing tribal court deci-
sions on a de nmovo basis, be authorized only to decide
whether the accused was deprived of a constitutional
right. If no deprivation were found, the tribal court deci-
sion would stand. If, on the other hand, the district
court determined that an accused had suffered a denial
of his rights at the hands of the tribal court, the case
would be remanded with instructions for dismissal or
retrial, as the district court might decide.” Summary
Report 12-13 (footnote omitted).

The degree of intrusion permitted by a private cause of
action to enforce the civil provisions of § 1302 would be no
greater than that permitted in a habeas corpus proceeding.
The federal district court’s duty would be limited to deter-
mining whether the challenged tribal action violated one of
the enumerated rights. If found to be in violation, the
action would be invalidated; if not, it would be allowed to
stand. In no event would the court be authorized, as in a
de novo review proceeding, to substitute its judgment con-
cerning the wisdom of the action taken for that of the tribal
authorities.

Nor am I persuaded that Congress, by rejecting various pro-
posals for administrative review of alleged violations of Indian
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rights, indicated its rejection of federal judicial review of such
violations. As the majority notes, the original version of the
Aect provided for investigation by the Attorney General of
“any written complaint filed with him by any Indian . . .
alleging that such Indian has been deprived of a right con-
ferred upon citizens of the United States by the laws and Con-
stitution of the United States.” S. 963, 89th Cong., 1st Sess.
(1965). The bill would have authorized the Attorney Gen-
eral to bring whatever action he deemed appropriate to vin-
dicate such right. Although it is true that this provision was
eliminated from the final version of the ICRA, the inference
the majority seeks to draw from this fact is unwarranted.

It should first be noted that the focus of S. 963 was in large
part aimed at nontribal deprivations of Indian rights. In
explaining the need for the bill, the Subcommittee stated that
it had received complaints of deprivations of Indians’ consti-
tutional rights in the following contexts, only two of which
concern tribal actions: “[I]llegal detention of reservation
Indians by State and tribal officials; arbitrary decisionmaking
by the Bureau of Indian Affairs; denial of various State wel-
fare services to Indians living off the reservations; diserimina-
tion by government officials in health services; mistreatment
and brutality against Indians by State and tribal law enforce-
ment officers; and job diserimination by Federal and State
agencies and private businesses.” Hearings on S. 961-968
and S. J. Res. 40 before the Subcommittee on Constitutional
Rights of the Senate Committee on the Judiciary, 89th Cong.,
1st Sess., 8 (1965) (hereinafter 1965 Hearings). See also id.,
at 86 (testimony of Arthur Lazarus, Jr., General Counsel for
the Association on American Indian Affairs, Inc.: “It is my
understanding . . . that the complaints to be filed with the
Attorney General are generally to be off-reservation violations
of rights along the lines of the provisions in the Civil Rights
Act”). Given this difference in focus, the elimination of this
proposal has little relevance to the issue before us.
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Furthermore, the reasons for the proposal’s deletion are not
as clear as the majority seems to indicate. While two wit-
nesses did express their fears that the proposal would disrupt
tribal governments, many others expressed the view that the
proposals gave the Attorney General no more authority than
he already possessed. Id., at 92, 104, 227, 319. The Acting
Secretary of the Interior was among those who thought that
this additional authorization was not needed by the Attorney
General because the Department of the Interior already rou-
tinely referred ecomplaints of Indian rights violations to him
for the commencement of appropriate litigation. Id., at 319.

The failure of Congress to adopt the Department of the
Interior’s substitute provision provides even less support for
the view that Congress opposed a private cause of action.
This proposal would have allowed the Secretary of the Interior
to review “[a]ny action, other than a eriminal action, taken by
an Indian tribal government which deprives any American
Indian of a right or freedom established and protected by this
Act . . .” and to take “such corrective action” as he deemed
necessary. [Id., at 318. It was proposed in tandem with a
provision that would have allowed an Indian to appeal from (
a criminal convietion in a tribal court to the Secretary, who
would then have been authorized to affirm, modify, or reverse
the tribal court’s decision. Most of the discussion about this
joint proposal focused on the review of eriminal proceedings,
and several witnesses expressed objection to it because it im-
properly “mixed” “the judicial process . .. with the executive
process.” Id., at 96. See also id., at 294. Senator Ervin
himself stated that he had “difficulty reconciling [his] ideas
of the nature of the judicial process and the notion of taking
an appeal in what is supposed to be a judicial proceeding to
the executive branch of the Government.” Id., at 225. While
the discussion of the civil part of the proposal was limited, it
may be assumed that Congress was equally unreceptive to the

e e |
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idea of the Executive Branch’s taking “corrective actions” with
regard to nonecriminal actions of tribal governments.

In sum, then, I find no positive indication in the legislative
history that Congress opposed a private cause of action to
enforce the rights extended to Indians under § 1302.* The
absence of any express approval of such a cause of action, of
course, does not prohibit its inference, for, as we stated in
Cort: “[I]n situations in which it is clear that federal law
has granted a class of persons certain rights, it is not necessary
to show an intention to create a private cause of action, al-
though an explicit purpose to deny such cause of action would
be controlling.” 422 U. S., at 82 (footnote omitted).

The most important consideration, of course, is whether a
private cause of action would be consistent with the underly-

4 References in the legislative history to the role of Title IT’s model
code in effectuating the purposes of Title I do not indicate that Congress
rejected the possibility of a federal cause of action under § 1302. The
wording of § 1311, which directs the Secretary of the Interior to recom-
mend a model code, demonstrates that in enacting Title II Congress was
primarily concerned with criminal proceedings. Thus it requires the code
to include

“provisions which will (1) assure that any individual being tried for an
offense by a court of Indian offenses shall have the same rights, privileges,
and immunities under the United States Constitution as would be guaran-
teed any citizen of the United States being tried in a Federal court for
any similar offense, (2) assure that any individual being tried for an
offense by a court of Indian offenses will be advised and made aware of his
rights under the United States Constitution, and under any tribal consti-
tution applicable to such individual . . ..”

The remaining required provisions concern the qualifications for office of
judges of courts of Indian offenses and educational classes for the training
of such judges. While the enactment of Title II shows Congress’ desire
to implement the provisions of § 1302 concerning rights of criminal defend-
ants and to upgrade the quality of tribal judiecial proceedings, it gives no
indication that Congress decided to deny a federal cause of action to
review tribal actions arising in a noncriminal context.
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ing purposes of the Act. As noted at the outset, the Senate
Report states that the purpose of the ICRA “is to insure that
the American Indian is afforded the broad constitutional rights
secured to other Americans.” Senate Report 6. Not only is
a private cause of action consistent with that purpose, it is
necessary for its achievement. The legislative history indi-
cates that Congress was concerned, not only about the Indian’s
lack of substantive rights, but also about the lack of remedies
to enforce whatever rights the Indian might have. During
its consideration of this legislation, the Senate Subcommittee
pointed out that “[tThough protected against abridgment of
his rights by State or Federal action, the individual Indian
is . . . without redress against his tribal authorities.” Sum-
mary Report 3. It is clear that the Subcommittee’s concern
was not limited to the eriminal context, for it explained:

“It is not only in the operation of tribal courts that
Indians enjoy something other than full benefit of the
Bill of Rights. For example, a Navajo tribal council
ordinance prohibiting the use of peyote resulted in an
alleged abridgment of religious freedom when applied to
members of the Native American Church, an Indian sect
which uses the cactus plant in connection with its wor-
ship services.

“The opinion of the U. S. Court of Appeals for the 10th
Cireuit, in dismissing an action of the Native American
Church against the Navajo tribal council, is instructive
in pointing up the lack of remedies available to the Indian
in resolving his differences with tribal officials.” Id., at
3—4 (footnotes omitted).®

5 The opinion to which the Subcommittee was referring was Native
American Church v. Navajo Tribal Council, 272 F. 2d 131 (CA10 1959),
in which the court dismissed for lack of federal jurisdiction an action chal-
lenging a Navajo tribal ordinance making it a criminal offense “to intro-
duce into the Navajo country, sell, use or have in posscssion within the
Navajo country, the bean known as peyote . ...” Id., at 132. It was
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It was “[t]o remedy these various situations and thereby to
safeguard the rights of Indian citizens . . .” that the legisla-
tion resulting in the ICRA was proposed. Id., at 5.

Several witnesses appearing before the Senate Subcommittee
testified concerning deprivations of their rights by tribal
authorities and their inability to gain relief. Mr. Frank Takes
Gun, President of the Native American Church, for example,
stated that “the Indian is without an effective means to en-
force whatever constitutional rights he may have in tribal
proceedings instituted to deprive him of liberty or property.
While I suppose that abstractedly [sic] we might be said to
enjoy [certain] rights . . ., the blunt fact is that unless the
tribal court elects to confer that right upon us we have no way
of securing it.” 1965 Hearings 164. Miss Emily Schuler, who
accompanied a former Governor of the Isleta Pueblo to the
hearings, echoed these concerns. She complained that “[t]he
people get governors and sometimes they get power hungry
and then the people have no rights at all,”” to which Senator
Ervin responded: “ ‘Power hungry’ is a pretty good shorthand
statement to show why the people of the United States drew
up a Constitution. They wanted to compel their rulers to

contended that the ordinance violated plaintiffs’ right to the free exercise
of religion. Because the court concluded that the First Amendment was
not applicable to the tribe, it held that the federal courts lacked juris-
diction, “even though [the tribal laws or regulations] may have an impact
to some extent on forms of religious worship.”  Id., at 135.

The Senate Report also made note of this decision in what the majority
terms a “rambling passage.” Ante, at 69 n. 27. In this passage the Com-
mittee reviewed various federal decisions relating to the question “whether
a tribal Indian can successfully challenge on constitutional grounds specific
acts or practices of the Indian tribe.” Senate Report 9. With only one
exception, these decisions held that federal courts lacked jurisdiction to
review alleged constitutional vielations by tribal officials because the pro-
visions of the Bill of Rights were not binding on the tribes. This section
of the Senate Report, which is included under the heading “Need for Leg-
islation,” indicates Congress’ concern over the Indian’s lack of remedies
for tribal constitutional violations.
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stay within the bounds of that Constitution and not let that
hunger for power carry them outside it.” [Id., at 264.

Given Congress’ concern about the deprivations of Indian
rights by tribal authorities, I cannot believe, as does the
majority, that it desired the enforcement of these rights to be
left up to the very tribal authorities alleged to have violated ;
them. In the case of the Santa Clara Pueblo, for example,
both legislative and judicial powers are vested in the same
body, the Pueblo Council. See App. 3-5. To suggest that
this tribal body is the “appropriate” forum for the adjudica-
tion of alleged violations of the ICRA is to ignore both reality
and Congress’ desire to provide a means of redress to Indians
aggrieved by their tribal leaders.®

Although the Senate Report’s statement of the purpose of
the ICRA refers only to the granting of constitutional rights
to the Indians, T agree with the majority that the legislative
history demonstrates that Congress was also concerned with
furthering Indian self-government. I do not agree, however,
that this concern on the part of Congress precludes our recog-
nition of a federal cause of action to enforce the terms of the
Act. The major intrusion upon the tribe’s right to govern
itself occurred when Congress enacted the ICRA and man-

6 Testimony before the Subcommittee indicated that the mere provision
of constitutional rights to the tribes did not necessarily guarantee that
those rights would be observed. Mr. Lawrence Jaramillo, a former Gov-
ernor of the Isleta Pueblo, testified that, despite the tribal constitution’s
guarantee of freedom of religion, the present tribal Governor had attempted
to “alter certain religious procedures of the Catholic priest who resides on
the reservation.” 1965 Hearings 261, 264. Mr. Jaramillo stated that the
Governor “has been making his own laws and he has been making his own
decisions and he has been making his own court rulings,” and he implored
the Subcommittee: }

“Honorable Senator Ervin, we ask you to see if we can have any pro-
tection on these constitutional rights. We do not want to give jurisdiction
to the State. We want to keep it in Federal jurisdiction. But we are
asking this. We know if we are not given justice that we would like to
appeal a case to the Federal court.” Id., at 264.
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dated that the tribe “in exercising powers of self-government”
observe the rights enumerated in § 1302. The extension of
constitutional rights to individual citizens is intended to
intrude upon the authority of government. And once it has
been decided that an individual does possess certain rights
vis-&-vis his government, it necessarily follows that he has
some way to enforce those rights. Although creating a fed-
eral cause of action may “constitut[e] an interference with
tribal autonomy and self-government beyond that created by
the change in substantive law itself,” ante, at 59, in my mind
it 1s a further step that must be taken; otherwise, the change
in the law may be meaningless.

The final consideration suggested in Cort is the appropriate-
ness of a federal forum to vindicate the right in question. As
even the majority acknowledges, “we have frequently rec-
ognized the propriety of inferring a federal cause of action for
the enforcement of civil rights . . ..” Ante, at 61. For the
reasons set out above, I would make no exception here.

Because I believe that respondents stated a cause of action
over which the federal courts have jurisdiction, I would pro-
ceed to the merits of their claim. Accordingly, I dissent from
the opinion of the Court.
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KULKO v. SUPERIOR COURT OF CALIFORNIA IN AND
FOR THE CITY AND COUNTY OF SAN FRANCISCO
(HORN, REAL PARTY IN INTEREST)

APPEAL FROM THE SUPREME COURT OF CALIFORNIA
No. 77-293. Argued March 29, 1978—Decided May 15, 1978

Appellant and appellee, both then New York domiciliaries, were married
in 1959 in California during appellant’s three-day stopover while he was
en route to overseas military duty. After the marriage, appellee
returned to New York, as did appellant following his tour of duty and a
24-hour stopover in California. In 1961 and 1962 a son and daughter
were born to them in New York, where the family resided together until
March 1972, when appellant and appellee separated. Appellee then
moved to California. Under a separation agreement, executed by both
parties in New York, the children were to remain with appellant father
during the school year but during specified vacations with appellee
mother, whom appellant agreed to pay $3,000 per year in child support
for the periods when the children were in her custody. Appellee, after
obtaining a divorce in Haiti, which incorporated the terms of the
separation agreement, returned to California. In December 1973 the
daughter at her request and with her father’s consent joined her mother
in California, and remained there during the school year, spending vaca-
tions with her father. Appellee, without appellant’s consent, arranged
for the son to join her in California about two years later. Appellee
then brought this action against appellant in California to establish the
Haitian divorce decree as a California judgment, to modify the judgment
so as to award her full custody of the children, and to increase appellant’s
child-support obligations. Appellant, resisting the claim for increased
support, appeared specially, claiming that he lacked sufficient “minimum
contacts” with that State under International Shoe Co. v. Washington,
326 U. 8. 310, 316, to warrant the State’s assertion of personal jurisdic-
tion over him. The California Supreme Court, upholding lower-court
determinations adverse to appellant, concluded that where a nonresident
defendant has caused an “effect” in the State by an act or omission
outside the State, personal jurisdiction over the defendant arising from
the effect may be exercised whenever “reasonable,” and that such exercise
was “reasonable” here because appellant had “purposely availed himself
of the benefits and protections of California” by sending the daughter to
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live with her mother there, and that it was “fair and reasonable” for the
defendant to be subject to personal jurisdiction for the support of
both children. Held: The exercise of in personam jurisdiction by the
California courts over appellant, a New York domiciliary, would violate
the Due Process Clause of the Fourteenth Amendment. The mere act
of sending a child to California to live with her mother connotes no
intent to obtain nor expectancy of receiving a corresponding benefit in
that State that would make fair the assertion of that State’s judicial
jurisdiction over appellant. Pp. 91-101.

(a) A defendant to be bound by a judgment against him must “have
certain minimum contacts with [the forum State] such that the
maintenance of the suit does not offend ‘traditional notions of fair play
and substantial justice.”” International Shoe Co. v. Washington, supra,
at 316, quoting Milliken v. Meyer, 311 U. S. 457, 463. P. 92.

(b) The acquiescence of appellant in his daughter’s desire to live with
her mother in California was not enough to confer jurisdiction over
appellant in the California courts. See Shaffer v. Heitner, 433 U. S
186, 216. P. 94.

(¢) Exercise of ir personam jurisdiction over appellant was not
warranted by the financial benefit appellant derived from his daughter’s
presence in California for nine months of the year, since any diminution
in appellant’s household costs resulted not from the child’s presence in
California but from her absence from appellant’s home, and from
appellee’s failure to seek an increase in support payments in New York.
Pp. 94-96.

(d) The “effects” rule that the California courts applied is intended
to reach wrongful activity outside of the forum State causing injury
within the State where such application would not be “unreasonable,”
but here, where there is no claim that appellant visited physiecal injury
on either property or persons in California; where the cause of action
arises from appellant’s personal, domestic relations; and where the
controversy arises from a separation that occurred in New York, and
modification is sought of a contract negotiated and signed in New York
that had virtually no connection with the forum State, it is “unreason-
able” for California to assert personal jurisdiction over appellant.
Pp. 96-97.

(e) Since appellant remained in the State of marital domicile and did
no more than acquiesce in the stated preference of his daughter to live
with her mother in California, basic considerations of fairness point
decisively to appellant’s State of domicile as the proper forum for
adjudicating this case, whatever be the merits of appellee’s underlying
claim. Pp. 97-98.
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(f) California’s legitimate interest in ensuring the support of children
residing in California without unduly disrupting the children’s lives is
already being served by the State’s participation in the Uniform
Reciprocal Enforcement of Support Act of 1968, which permits a
California resident claiming support from a nonresident to file a petition
in California and have its merits adjudicated in the State of the alleged
obligor’s residence, without either party’s having to leave his or her own
State. New York is a signatory to a similar statute. Those statutes
appear to provide appellee with means to vindicate her claimed right to
additional child support from appellant and collection of any support
payments found to be owed to her by appellant. Pp. 98-101.

Appeal dismissed and certiorari granted; 19 Cal. 3d 514, 564 P. 2d 353,
reversed.

MarsHALL, J., delivered the opinion of the Court, in which BURGER,
C. J., and StewarT, BrAckmMUN, REaENQUIST, and STeEVENS, JJ., joined.
BrenNAN, J,, filed a dissenting opinion, in which WaITE and Powerr, JJ.,
joined, post, p. 101.

' Lawrence H. Stotter argued the cause for appellant. With
him on the brief was Edward Schaeffer.

Suzie S. Thorn argued the cause for appellee. With her on
the brief was James E. Sutherland.

Mg. JusTicE MARSHALL delivered the opinion of the Court.

The issue before us is whether, in this action for child sup-
port, the California state courts may exercise in personam
jurisdiction over a nonresident, nondomiciliary parent of minor
children domiciled within the State. For reasons set forth
below, we hold that the exercise of such jurisdiction would
violate the Due Process Clause of the Fourteenth Amendment.

¥

Appellant Ezra Kulko married appellee Sharon Kulko Horn
in 1959, during appellant’s three-day stopover in California
en route from a military base in Texas to a tour of duty in
Korea. At the time of this marriage, both parties were domi-
ciled in and residents of New York State. Immediately fol-
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lowing the marriage, Sharon Kulko returned to New York, as
did appellant after his tour of duty. Their first child, Darwin,
was born to the Kulkos in New York in 1961, and a year later
their second child, Ilsa, was born, also in New York. The
Kulkos and their two children resided together as a family in
New York City continuously until March 1972, when the
Kulkos separated.

Following the separation, Sharon Kulko moved to San
Francisco, Cal. A written separation agreement was drawn
up in New York; in September 1972 Sharon Kulko flew
to New York City in order to sign this agreement. The agree-
ment provided, inter alia, that the children would remain with
their father during the school year but would spend their
Christmas, Easter, and summer vacations with their mother.
While Sharon Kulko waived any claim for her own support
or mainteniance, Ezra Kulko agreed to pay his wife $3,000 per
year in child support for the periods when the children
were in her care, custody, and control. Immediately after
execution of the separation agreement, Sharon Kulko flew to
Haiti and procured a divorce there; * the divorce decree incor-
porated the terms of the agreement. She then returned
to California, where she remarried and took the name Horn.

The children resided with appellant during the school year
and with their mother on vacations, as provided by the sepa-
ration agreement, until December 1973. At this time, just
before Ilsa was to leave New York to spend Christmas vacation
with her mother, she told her father that she wanted to re-
main in California after her vacation. Appellant bought his
daughter a one-way plane ticket, and Ilsa left, taking her

1 While the Jurisdictional Statement, at 5, asserts that “the parties” flew
to Haiti, appellant’s affidavit submitted in the Superior Court stated that
Sharon Kulko flew to Haiti with a power of attorney signed by appellant.
App. 28. The Haitian decree states that Sharon Kulko appeared “in
person” and that appellant filed a “Power of Attorney and submission to
jurisdiction.” Id., at 14.
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clothing with her. Tisa then commenced living in California
with her mother during the school year and spending vacations
with her father. In January 1976, appellant’s other child,
Darwin, ecalled his mother from New York and advised her
that he wanted to live with her in California. Unbeknownst
to appellant, appellee Horn sent a plane ticket to her son,
which he used to fly to California where he took up residence
with his mother and sister.

Less than one month after Darwin’s arrival in California,
appellee Horn commenced this action against appellant in the
California. Superior Court. She sought to establish the
Haitian divorce decree as a California judgment; to modify
the judgment o as to award her full custody of the children;
and to increase appellant’s child-support obligations.? Appel-
lant appeared specially and moved to quash service of the
summons on the ground that he was not a resident of Califor-
nia and lacked sufficient “minimum contacts” with the State
under International Shoe Co. v. Washington, 326 U. S. 310, 316
(1945), to warrant the State’s assertion of personal jurisdiction
over him,

The trial court summarily denied the motion to quash, and
appellant sought review in the California Court of Appeal by
petition for a writ of mandate. Appellant did not contest the
court’s jurisdiction for purposes of the custody determination,
but, with respect to the claim for increased support, he re-
newed his argument that the California courts lacked personal
jurisdiction over him. The appellate court affirmed the denial
of appellant’s motion to quash, reasoning that, by consenting
to his children’s living in California, appellant had “caused

2 Appellee Horn’s complaint also sought an order restraining appellant
from removing his children from the State. The trial court immediately
granted appellee temporary custody of the children and restrained both her
and appellant from removing the children from the State of California.
See 19 Cal. 3d 514, 520, 564 P. 2d 353, 355 (1977). The record does not
reflect whether appellant is still enjoined from removing his children from
the State.
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an effect in th[e] state” warranting the exercise of jurisdiction
over him. 133 Cal. Rptr., 627, 628 (1976).

The California Supreme Court granted appellant’s petition
for review, and in a 4-2 decision sustained the rulings of the
lower state courts. 19 Cal. 3d 514, 564 P. 2d 353 (1977). It
noted first that the California Code of Civil Procedure demon-
strated an intent that the courts of California utilize all bases
of in personam jurisdiction “not inconsistent with the Con-
stitution.” * Agreeing with the court below, the Supreme
Court stated that, where a nonresident defendant has caused
an effect in the State by an act or omission outside the State,
personal jurisdiction over the defendant in causes arising from
that effect may be exercised whenever ‘“reasonable.” Id.,
at 521, 564 P. 2d, at 356. It went on to hold that such an
exercise was “reasonable” in this case because appellant had
“purposely availed himself of the benefits and protections of
the laws of California” by sending Ilsa to live with her mother
in California. Id., at 521-522, 524, 564 P. 2d, at 356, 358.
While noting that appellant had not, “with respect to his other
child, Darwin, caused an effect in [California]”—since it was
appellee Horn who had arranged for Darwin to fly to Califor-
nia in January 1976—the court concluded that it was “fair and
reasonable for defendant to be subject to personal jurisdiction
for the support of both children, where he has committed acts
with respect to one child which confers [sic] personal jurisdic-
tion and has consented to the permanent residence of the other
child in California.” Id., at 525, 564 P. 2d, at 358-3509.

In the view of the two dissenting justices, permitting a
minor child to move to California could not be regarded as a

3 Section 410.10, Cal. Civ. Proc. Code Ann. (West 1973), provides:

“A court of this state may exercise jurisdiction on any basis not incon-
sistent, with the Constitution of this state or of the United States.”
The opinion below does not appear to distinguish between the requirements

of the Federal and State Constitutions. See 19 Cal. 3d, at 521-522, 564
P. 2d, at 356.
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purposeful act by which appellant had invoked the benefits
and protection of state law. Since appellant had been in the
State of California on only two brief occasions many years
before on military stopovers, and lacked any other contact with
the State, the dissenting opinion argued that appellant could
not reasonably be subjected to the in personam jurisdiction of
the California state courts. Id., at 526-529, 564 P. 2d, at
359-360.

On Ezra Kulko’s appeal to this Court, probable jurisdiction
was postponed. 434 U. S. 983 (1977). We have concluded
that jurisdiction by appeal does not lie,* but, treating the
papers as a petition for a writ of certiorari, we hereby grant
the petition and reverse the judgment below.’

4+ As was true in both Hanson v. Denckla, 357 U. S. 235 (1958), and
May v. Anderson, 345 U. S. 528 (1953), this case was improperly brought
to this Court as an appeal, since no state statute was “drawn in ques-
tion . . . on the ground of its being repugnant to the Constitution, treaties
or laws of the United States,” 28 U. S. C. § 1257 (2). The jurisdictional
statute construed by the California Supreme Court provides that the
State’s jurisdiction is as broad as the Constitution permits. See n. 3,
supra. Appellant did not argue below that this statute was unconstitu-
tional, but instead argued that the Due Process Clause of the Fourteenth
Amendment precluded the exercise of in personam jurisdiction over him.
The opinion below does not purport to determine the constitutionality of
the California jurisdictional statute. Rather, the question decided was
whether the Constitution itself would permit the assertion of jurisdiction.

Appellant requested that, in the event that appellate jurisdiction under
28 U. 8. C. §1257 (2) was found lacking, the papers be acted upon as a
petition for certiorari pursuant to 28 U. 8, C. §2103. We follow the
practice of both Hanson and May in deeming the papers to be a petition
for a writ of certiorari. As in Hanson and May, moreover, we shall
continue to refer to the parties herein as appellant and appellee to
minimize confusion. See 357 U.S., at 244; 345 U. 8., at 530.

5 After the California Supreme Court’s decision, appellant sought a
continuance of trial-court proceedings pending this Court’s disposition of
his appeal. Appellant’s request for a continuance was denied by the trial
court, and subsequently that court determined that appellant was in
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II

The Due Process Clause of the Fourteenth Amendment
operates as a limitation on the jurisdiction of state courts to
enter judgments affecting rights or interests of nonresident
defendants. See Shaffer v. Heitner, 433 U. S. 186, 198-200
(1977). Tt has long been the rule that a valid judgment
imposing a personal obligation or duty in favor of the plaintiff
may be entered only by a court having jurisdiction over the
person of the defendant. Pennoyer v. Neff, 95 U. S. 714,
732-733 (1878); International Shoe Co. v. Washington,
326 U. 8., at 316. The existence of personal jurisdiction, in
turn, depends upon the presence of reasonable notice to the
defendant that an action has been brought, Mullane v. Central
Hanover Trust Co., 339 U. S. 306, 313-314 (1950), and a
sufficient connection between the defendant and the forum
State to make it fair to require defense of the action in the
forum. Mulliken v. Meyer, 311 U. S. 457, 463-464 (1940).
In this case, appellant does not dispute the adequacy of the
notice that he received, but contends that his connection with
the State of California is too attenuated, under the standards
implicit in the Due Process Clause of the Constitution, to
justify imposing upon him the burden and inconvenience of
defense in California.

arrears on his child-support payments. App. to Brief for Appellant ii-iii.
In light of the change in custody arrangements, the court also ordered
that appellant’s child-support obligations be increased substantially. Ibid.

Appellee Horn argues that appellant’s request for a continuance
amounted to a general appearance and a waiver of jurisdictional objec-
tions, and that accordingly there is no longer a live controversy as to the
jurisdictional issue before us. Appellee’s argument concerning the juris-
dictional effect of a motion for a continuance, however, does not find
support in the California statutes, rules, or cases that she cites. Moreover,
the state trial court expressly determined, subsequent to the request for a
continuance, that appellant had “made a special appearance only to
contest the jurisdiction of the Court.” Id. at i. Under these circum-
stances, appellant’s challenge to the state court’s in personam jurisdiction
is not moot.
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The parties are in agreement that the constitutional stand-
ard for determining whether the State may enter a binding
judgment against appellant here is that set forth in this
Court’s opinion in International Shoe Co. v. Washington,
supra: that a defendant “have certain minimum contacts with
[the forum State] such that the maintenance of the suit does
not offend ‘traditional notions of fair play and substantial
justice.” ” 326 U. S, at 316, quoting Milliken v. Meyer, supra,
at 463. While the interests of the forum State and of the
plaintiff in proceeding with the cause in the plaintiff’s forum
of choice are, of course, to be considered, see McGee v. Inter-
national Lafe Ins. Co., 355 U. S. 220, 223 (1957), an essential
criterion in all cases is whether the “quality and nature” of
the defendant’s activity is such that it is “reasonable” and
“fair” to require him to conduct his defense in that State.
International Shoe Co. v. Washington, supra, at 316-317, 319.
Accord, Shaffer v. Heitner, supra, at 207-212; Perkins v. Ben-
guet Mining Co., 342 U, S. 437,445 (1952).

Like any standard that requires a determination of “reason-
ableness,” the “minimum contacts” test of International Shoe
is not susceptible of mechanical application; rather, the facts
of each case must be weighed to determine whether the
requisite “affiliating circumstances” are present. Hanson v.
Denckla, 357 U. S. 235, 246 (1958). We recognize that this
determination is one in which few answers will be written “in
black and white. The greys are dominant and even among
them the shades are innumerable.” FEstin v. Estin, 334 U. S.
541, 545 (1948). But we believe that the California Supreme
Court’s application of the minimum-contacts test in this case
represents an unwarranted extension of International Shoe
and would, if sustained, sanction a result that is neither fair,
just, nor reasonable.

A

In reaching its result, the California Supreme Court did not
rely on appellant’s glancing presence in the State some 13
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years before the events that led to this controversy, nor could
it have. Appellant has been in California on only two occa-
sions, once in 1959 for a three-day military stopover on his
way to Korea, see supra, at 86-87, and again in 1960 for a
24-hour stopover on his return from Korean service. To hold
such temporary visits to a State a basis for the assertion of
personam jurisdiction over unrelated actions arising in the
future would make a mockery of the limitations on state
jurisdiction imposed by the Fourteenth Amendment. Nor did
the California court rely on the fact that appellant was actually
married in California on one of his two brief visits. We agree
that where two New York domiciliaries, for reasons of con-
venience, marry in the State of California and thereafter
spend their entire married life in New York, the fact of their
California marriage by itself cannot support a California
court’s exercise of jurisdiction over a spouse who remains a
New York resident in an action relating to child support.

Finally, in holding that personal jurisdiction existed, the
court below carefully disclaimed reliance on the fact that
appellant had agreed at the time of separation to allow his
children to live with their mother three months a year and
that he had sent them to California each year pursuant to this
agreement. As was noted below, 19 Cal. 3d, at 523-524, 564
P. 2d, at 357, to find personal jurisdiction in a State on this
basis, merely because the mother was residing there, would
discourage parents from entering into reasonable visitation
agreements. Moreover, it could arbitrarily subject one parent
to suit in any State of the Union where the other parent chose
to spend time while having custody of their offspring pursuant
to a separation agreement.® As we have emphasized:

“The unilateral activity of those who claim some rela-

6 Although the separation agreement stated that appellee Horn resided in
California and provided that child-support payments would be mailed to
her California address, it also specifically contemplated that appellee might
move to a different State. The agreement directed appellant to mail the
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tionship with a nonresident defendant cannot satisfy the
requirement of contact with the forum State. . . . [I]t
is essential in each case that there be some act by which
the defendant purposefully avails [him{self of the privi-
lege of conducting activities within the forum State . ...”
Hanson v. Denckla, supra, at 253.

The “purposeful act” that the California Supreme Court
believed did warrant the exercise of personal jurisdiction over
appellant in California was his “actively and fully consent[ing]
to Ilsa living in California for the school year . . . and . . .
sen[ding] her to California for that purpose.” 19 Cal. 3d, at
524, 564 P. 2d, at 358. We cannot accept the proposition that
appellant’s acquiescence in Ilsa’s desire to live with her mother
conferred jurisdiction over appellant in the California courts
in this action. A father who agrees, in the interests of family
harmony and his children’s preferences, to allow them to spend
more time in California than was required under a separation
agreement can hardly be said to have “purposefully availed
himself” of the “benefits and protections” of California’s laws.
See Shaffer v. Heitner, 433 U. S., at 216.”

Nor can we agree with the assertion of the court below that
the exercise of in personam jurisdiction here was warranted by
the financial benefit appellant derived from his daughter’s
presence in California for nine months of the year. 19 Cal.
3d, at 524-525, 564 P. 2d, at 358. This argument rests on the
premise that, while appellant’s liability for support payments

support payments to appellee’s San Francisco address or “any other
address which the Wife may designate from time to time in writing.”
App. 10.

7 The court below stated that the presence in California of appellant’s
daughter gave appellant the benefit of California’s “police and fire protec-
tion, its school system, its hospital services, its recreational facilities, its
libraries and museums . . . .” 19 Cal. 3d, at 522, 564 P. 2d, at 356. But,
in the circumstances presented here, these services provided by the State
were essentially benefits to the child, not the father, and in any event were
not benefits that appellant purposefully sought for himself.
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remained unchanged, his yearly expenses for supporting the
child in New York decreased. But this circumstance, even if
true, does not support California’s assertion of jurisdiction
here. Any diminution in appellant’s household costs resulted,
not from the child’s presence in California, but rather from
her absence from appellant’s home. Moreover, an action by
appellee Horn to increase support payments could now be
brought, and could have been brought when Ilsa first moved
to California, in the State of New York; ® a New York court
would clearly have personal jurisdiction over appellant and, if
a judgment were entered by a New York court increasing
appellant’s child-support obligations, it could properly be
enforced against him in both New York and California.® Any
ultimate financial advantage to appellant thus results not from
the child’s presence in California, but from appellee’s failure
earlier to seek an increase in payments under the separation
agreement.’ The argument below to the contrary, in our

8 Under the separation agreement, appellant is bound to “indemnify and
hold [his] Wife harmless from any and all attorney fees, costs and
expenses which she may incur by reason of the default of [appellant] in
the performance of any of the obligations required to be performed by him
pursuant to the terms and conditions of this agreement.” App. 11. To
the extent that appellee Horn seeks arrearages, see n. 5, supra, her
litigation expenses, presumably including any additional costs incurred by
her as a result of having to prosecute the action in New York, would
thus be borne by appellant.

9 A final judgment entered by a New York court having jurisdiction over
the defendant’s person and over the subject matter of the lawsuit would be
entitled to full faith and credit in any State. See New York ex rel.
Halvey v. Halvey, 330 U. S. 610, 614 (1947). See also Sosna v. Iowa,
419 U. S. 393, 407 (1975).

10Tt may well be that, as a matter of state law, appellee Horn could still
obtain through New York proceedings additional payments from appellant
for Ilsa’s support from January 1974, when a de facto modification of the
custody provisions of the separation agreement took place, until the
present. See H. Clark, Domestic Relations § 15.2, p. 500 (1968) ; cf. In re
Santa Clara County v. Hughes, 43 Mise. 2d 559,251 N. Y. S. 2d 579 (1964).
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view, confuses the question of appellant’s liability with that
of the proper forum in which to determine that liability.

B

In light of our conclusion that appellant did not purpose-
fully derive benefit from any activities relating to the State of
California, it is apparent that the California Supreme Court’s
reliance on appellant’s having caused an “effect” in California
was misplaced. See supra, at 89. This “effects” test is
derived from the American Law Institute’s Restatement (Sec-
ond) of Conflict of Laws § 37 (1971), which provides:

“A state has power to exercise judicial jurisdiction over an
individual who causes effects in the state by an act done
elsewhere with respect to any cause of action arising from
these effects unless the nature of the effects and of the
individual’s relationship to the state make the exercise of
such jurisdiction unreasonable.” **

While this provision is not binding on this Court, it does not
in any event support the decision below. As is apparent from
the examples accompanying § 37 in the Restatement, this sec-
tion was intended to reach wrongful activity outside of the
State causing injury within the State, see, e. g., Comment aq,
p. 157 (shooting bullet from one State into another), or
commercial activity affecting state residents, ibid. Even in
such situations, moreover, the Restatement recognizes that
there might be circumstances that would render ‘“unrea-
sonable” the assertion of jurisdiction over the nonresident
defendant.

The circumstances in this case clearly render ‘“unreasonable”
California’s assertion of personal jurisdiction. There is no
claim that appellant has visited physical injury on either

11 Section 37 of the Restatement has effectively been incorporated into
California law. See Judicial Council Comment (9) to Cal. Civ. Proc. Code
Ann. § 410.10 (West 1973).
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property or persons within the State of California. Cf. Hess
v. Pawloski, 274 U. S. 352 (1927). The cause of action
herein asserted arises, not from the defendant’s commercial
transactions in interstate commerce, but rather from his
personal, domestic relations. It thus cannot be said that
appellant has sought a commercial benefit from solicitation
of business from a resident of California that could rea-
sonably render him liable to suit in state court; appellant’s
activities cannot fairly be analogized to an insurer’s sending
an insurance contract and premium notices into the State
to an insured resident of the State. Cf. McGee v. Inter-
national Life Insurance Co., 355 U, S, 220 (1957). Further-
more, the controversy between the parties arises from a separa-
tion that occurred in the State of New York; appellee Horn
seeks modification of a contract that was negotiated in New
York and that she flew to New York to sign. As in Hanson v.
Denckla, 357 U. S., at 252, the instant action involves an
agreement that was entered into with virtually no connection
with the forum State. See also n. 6, supra.

Finally, basic considerations of fairness point decisively in
favor of appellant’s State of domicile as the proper forum for
adjudication of this case, whatever the merits of appellee’s
underlying claim. It is appellant who has remained in the
State of the marital domicile, whereas it is appellee who has
moved across the continent. Cf. May v. Anderson, 345 U. S.
528, 534-535, n. 8 (1953). Appellant has at all times resided
in New York State, and, until the separation and appellee’s
move to California, his entire family resided there as well. As
noted above, appellant did no more than acquiesce in the
stated preference of one of his children to live with her mother
in California. This single act is surely not one that a reason-
able parent would expect to result in the substantial financial
burden and personal strain of litigating a child-support suit in
a forum 3,000 miles away, and we therefore see no basis on
which it can be said that appellant could reasonably have
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anticipated being “haled before a [California] court,” Shaffer
v. Heitner, 433 U. S,, at 216.** To make jurisdiction in a case
such as this turn on whether appellant bought his daughter
her ticket or instead unsuccessfully sought to prevent her
departure would impose an unreasonable burden on family
relations, and one wholly unjustified by the “quality and
nature” of appellant’s activities in or relating to the State of
California. International Shoe Co. v. Washington, 326 U. S.,
at 319.
111

In seeking to justify the burden that would be imposed on
appellant were the exercise of in personam jurisdiction in
California sustained, appellee argues that California has sub-
stantial interests in protecting the welfare of its minor resi-
dents and in promoting to the fullest extent possible a healthy
and supportive family environment in which the children of
the State are to be raised. These interests are unquestionably
important. But while the presence of the children and one
parent in California arguably might favor application of Cali-
fornia law in a lawsuit in New York, the fact that California
may be the “ ‘center of gravity’” for choice-of-law purposes
does not mean that California has personal jurisdiction over
the defendant. Hanson v. Denckla, supra, at 254. And Cali-
fornia has not attempted to assert any particularized interest
in trying such cases in its courts by, e. g., enacting a special
jurisdictional statute. Cf. McGee v. International Life Ins.
Co., supra, at 221 224,

California’s legitimate interest in ensuring the support of
children resident in California without unduly disrupting the
children’s lives, moreover, is already being served by the State’s
participation in the Revised Uniform Reciprocal Enforcement
of Support Act of 1968. This statute provides a mechanism

128ee also Developments in the Law—State-Court Jurisdietion, 73
Harv. L. Rev. 909, 911 (1960).
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for communication between court systems in different States,
in order to facilitate the procurement and enforcement of
child-support decrees where the dependent children reside in a
State that cannot obtain personal jurisdiction over the defend-
ant. California’s version of the Act essentially permits a
California resident claiming support from a nonresident to file
a petition in California and have its merits adjudicated in the
State of the alleged obligor’s residence, without either party’s
having to leave his or her own State. Cal. Civ. Proc. Code
Ann. § 1650 et seq. (West 1972 and Supp. 1978).** New York
State is a signatory to a similar Act.** Thus, not only may

13 Tn addition to California, 24 other States are signatories to this Act.
9 U. L. A. 473 (Supp. 1978). TUnder the Act, an “obligee” may file a
petition in a court of his or her State (the “initiating court”) to obtain
support. 9 U. L. A. §§11, 14 (1973). If the court “finds that the
[petition] sets forth facts from which it may be determined that the
obligor owes a duty of support and that a court of the responding state
may obtain jurisdietion of the obligor or his property,” it may send a copy
of the petition to the “responding state.” §14. This has the effect of
requesting the responding State “to obtain jurisdiction over the obligor.”
§ 18 (b). If jurisdiction is obtained, then a hearing is set in a court in the
responding State at which the obligor may, if he chooses, contest the claim.
The claim may be litigated in that court, with deposition testimony
submitted through the initiating court by the initiating spouse or other
party. §20. If the responding state court finds that the obligor owes a
duty of support pursuant to the laws of the State where he or she was
present during the time when support was sought, § 7, judgment for the
petitioner is entered. §24. If the money is collected from the spouse in
the responding State, it is then sent to the court in the initiating State for
distribution to the initiating party. § 28.

14 While not a signatory to the Uniform Reciprocal Enforcement of
Support Act of 1968, New York is a party to the Uniform Reciprocal
Enforcement of Support Act of 1950, as amended. N. Y. Dom. Rel. Law
§ 30 et seq. (McKinney 1977) (Uniform Support of Dependents Law). By
1957 this Act, or its substantial equivalent, had been enacted in all States,
organized Territories, and the District of Columbia. 9 U. L. A. 885
(1973). The “two-state” procedure in the 1950 Act for obtaining and
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plaintiff-appellee here vindicate her claimed right to additional
child support from her former husband in a New York court,
see supra, at 95, but also the Uniform Aects will facilitate
both her prosecution of a claim for additional support and col-
lection of any support payments found to be owed by
appellant.’

It cannot be disputed that California has substantial
interests in protecting resident children and in facilitating
child-support actions on behalf of those children. But these
interests simply do not make California a ‘“fair forum,”
Shaffer v. Heitner, supra, at 215, in which to require ap-
pellant, who derives no personal or commercial benefit from
his child’s presence in California and who lacks any other

enforcing support obligations owed by a spouse in one State to a spouse
in another is similar to that provided in the 1968 Act. See n. 13, supra.
See generally Note, 48 Cornell L. Q. 541 (1963).

In Landes v. Landes, 1 N. Y. 2d 358, 135 N. E. 2d 562, appeal dis-
missed, 352 U. 8. 948 (1956), the court upheld a support decree entered
against a divorced husband living in New York, on a petition filed by his
former wife in California pursuant to the Uniform Act. No prior support
agreement or decree existed between the parties; the California spouse
sought support from the New York husband for the couple’s minor child,
who was residing with her mother in California. The New York Court of
Appeals concluded that the procedures followed—filing of a petition in
California, followed by its certification to New York’s Family Court, the
obtaining of jurisdiction over the husband, a hearing in New York on the
merits of the petition, and entry of an award—were proper under the laws
of both States and were constitutional. The constitutionality of these pro-
cedures has also been upheld in other jurisdictions. See, e. g., Watson v.
Dreadin, 309 A. 2d 493 (DC 1973), cert. denied, 415 U. S. 959 (1974);
State ex rel. Terry v. Terry, 80 N. M. 185, 453 P. 2d 206 (1969) ; Harmon
v. Harmon, 184 Cal. App. 2d 245, 7 Cal. Rptr. 279 (1960), appeal dis-
missed and cert. denied, 366 U. S. 270 (1961).

15 Thus, it cannot here be concluded, as it was in McGee v. International
Life Insurance Co., 355 U. S, 220, 223-224 (1957), with respect to actions on
insurance contracts, that resident plaintiffs would be at a “severe disad-
vantage” if in personam jurisdiction over out-of-state defendants were
sometimes unavailable.
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relevant contact with the State, either to defend a child-
support suit or to suffer liability by default.

v

We therefore believe that the state courts in the instant case
failed to heed our admonition that “the flexible standard of
International Shoe” does not “heral[d] the eventual demise
of all restrictions on the personal jurisdiction of state courts.”
Hanson v. Denckla, 357 U. S., at 251. In McGee v. Interna-
tional Life Ins. Co., we commented on the extension of in
personam jurisdiction under evolving standards of due proc-
ess, explaining that this trend was in large part “attributable
to the . . . increasing nationalization of commerce . . . [accom-
panied by] modern transportation and communication [that]
have made it much less burdensome for a party sued to defend
himself in a State where he engages in economic activity.”
355 U. 8., at 222-223. But the mere act of sending a child to
California to live with her mother is not a commerecial act and
connotes no intent to obtain or expectancy of receiving a cor-
responding benefit in the State that would make fair the asser-
tion of that State’s judicial jurisdiction.

Accordingly, we conclude that the appellant’s motion to
quash service, on the ground of lack of personal jurisdiction,
was erroneously denied by the California courts. The judg-
ment of the California Supreme Court is, therefore,

Reversed.

MRgr. Justice BrRENNAN, with whom Mgr. Justice WHITE
and MR, Justice POowELL join, dissenting.

The Court properly treats this case as presenting a single
narrow question. That question is whether the California
Supreme Court correctly “weighed” “the facts,” ante, at 92, of
this particular case in applying the settled “constitutional
standard,” ibid., that before state courts may exercise in
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personam jurisdiction over a nonresident, nondomiciliary par-
ent of minor children domiciled in the State, it must appear
that the nonresident has “certain minimum contacts [with the
forum State] such that the maintenance of the suit does not
offend ‘traditional notions of fair play and substantial jus-
tice.” ” International Shoe Co. v. Washington, 326 U. S. 310,
316 (1945). The Court recognizes that “this determination is
one in which few answers will be written ‘in black and white,” ”’
ante, at 92. 1 cannot say that the Court’s determination
against state-court in personam jurisdiction is implausible,
but, though the issue is close, my independent weighing of the
facts leads me to conclude, in agreement with the analysis and
determination of the California Supreme Court, that appel-
lant’s connection with the State of California was not too
attenuated, under the standards of reasonableness and fair-
ness implicit in the Due Process Clause, to require him to
conduct his defense in the California courts. I therefore
dissent.
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SLOAN
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| FOR THE SECOND CIRCUIT

l No. 76-1607. Argued March 27-28, 1978 —Decided May 15, 1978

The Securities and Exchange Commission (Commission) has the authority
under § 12 (k) of the Securities Exchange Act of 1934 (Act) “summarily
to suspend trading in any security . . . for a period not exceeding ten
I days” if “in its opinion the public interest and the protection of investors
c so require.” Acting pursuant to § 12 (k) and its predecessor, the Com-

mission issued a series of summary 10-day orders continuously suspend-
ing trading in the common stock of a certain corporation for over a year.
Respondent, who owned 13 shares of the stock and who had engaged
in substantial purchases and short sales of shares of the stock, filed a
petition pursuant to the Act in the Court of Appeals for a review of the
orders, contending, inter alia, that the “tacking” of the 10-day summary
suspension orders exceeded the Commission’s authority under § 12 (k).
Because shortly after the suit was brought no suspension order remained
in effect and the Commission asserted that it had no plans to issue such
orders in the foreseeable future, the Commission claimed that the case
was moot. The court rejected that claim and upheld respondent’s posi-
tion on the merits. In this Court, the Commission contends that the
facts on the record are inadequate to allow a proper resolution of the
mootness issue and that in any event it has the authority to issue con-
secutive 10-day summary suspension orders. Held:

1. The case is not moot, since it is “capable of repetition, yet evading
review,” Southern Pacific Terminal Co. v. ICC, 219 U. 8. 498, 515.
Effective judicial review is precluded during the life of the orders because
a series of consecutive suspension orders may last no more than 20 days.
In view of the numerous violations aseribed to the corporation involved,
there is a reasonable probability that its stock will again be subjected
to consecutive summary suspension orders; thus, there is a “reason-
able expectation that the same complaining party” will be subjected to
the same action again. Cf. Weinstein v. Bradford, 423 U. 8. 147. Pp.
108-110.
| 2. The Commission does not have the authority under § 12 (k), based
' upon a single set of circumstances, to issuc a series of summary orders
that would suspend trading in a stock beyond the initial 10-day period,

R - e
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even though the Commission periodically redetermines that such action
is required by “the public interest” and for “the protection of investors.”
Pp. 110-123.

(a) The language of the statute establishes the 10-day period as the
maximum time during which stock trading can be suspended for any
single set of circumstances. Pp. 111-112.

(b) In view of congressional recognition in other sections of the Act
that any long-term sanctions or continuation of summary restrictions
must be accompanied by notice and an opportunity for a hearing, the
absence of any provision in § 12 (k) for extending summary suspensions
beyond the initial 10-day period must be taken as a clear indication
that extended summary restrictions are not authorized under § 12 (k).
Pp. 112-114.

(¢) The statutory pattern leaves little doubt that §12 (k) is
designed to empower the Commission to prepare to deploy such other
remedies as injunctive relief or a suspension or revocation of security
registration, not to empower the Commission to reissue a summary
order absent the discovery of a new manipulative scheme. Pp. 114-115.

(d) Those other remedies are not as unavailable as the Commission
claims, as is evidenced by this very case, where the Commission during the
first series of suspension orders actually sought an injunction against the
corporation involved and certain of its principals and during the second
series of suspensions approved the filing of an injunction action against
its management. Moreover, though the Commission contends that
the suspension of trading is necessary for the dissemination in the
marketplace of information about manipulative. schemes, the Commis-
ston is at liberty to reveal such information at the end of the 10-day
period and let investors make their own judgments. And in any event
the mere claim that a broad summary suspension power is necessary
cannot persuade the Court to read § 12 (k) more broadly than its lan-
guage and the statutory scheme reasonably permit. Pp. 115-117.

(e) Though the Commission’s view that the Act authorizes suc-
cessive suspension orders may be entitled to deference, that considera-
tion cannot overcome the clear contrary indications of the statute itself,
especially when the Commission has not accompanied its administrative
construction with a contemporaneous well-reasoned explanation of its
action. Adamo Wrecking Co. v. United States, 434 U. S. 275, 287-288,
n. 5. Pp. 117-119.

(f) There is no convincing indication that Congress has approved
the Commission’s construction of the Act. Pp. 119-123.

547 F. 2d 152, affirmed.
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Reunquist, J., delivered the opinion of the Court, in which BURGER,
C. J., and StewarT, WHITE, PoWELL, and STEVENS, JJ., joined. BRENNAN,
J., filed an opinion concurring in the judgment, in which MarsHALL, J.,
joined, post, p. 123. BrackmuN, J., filed an opinion concurring in the
judgment, post, p. 126.

Harvey L. Pitt argued the cause for petitioner. With
him on the brief were Solicitor General McCree, Deputy
Solicitor General Jones, Howard E. Shapiro, and Frederick B.
Wade.

Samuel H. Sloan, respondent, argued the cause and filed a
brief pro se.*

Mg. Justice REENQUIST delivered the opinion of the Court.

Under the Securities Exchange Act of 1934, ch. 404, 48 Stat.
881, the Securities and Exchange Commission has the author-
ity “summarily to suspend trading in any security . .. for a
period not exceeding ten days” if “in its opinion the publie
interest and the protection of investors so require.”* Acting

*Reginald Leo Duff filed a brief for Canadian Javelin, Ltd., as amicus
curiae urging affirmance.

1 This authority is presently found in § 12 (k) of the Aect, which was
added by amendment in 1975 by Pub. L. 94-29 §9, 89 Stat. 118. It
provides in pertinent part:

“If in its opinion the public interest and the protection of investors so
require, the Commission is authorized summarily to suspend trading in any
security (other than an exempted security) for a period not exceeding ten
days . . . . No member of a national securities exchange, broker, or dealer
shall make use of the mails or any means or instrumentality of interstate
commerce to effect any transaction in, or to induce the purchase or sale of,
any security in which trading is so suspended.” 15 U. 8. C. § 78 (k)
! (1976 ed.).
This power was previously found in §§ 15 (¢) (5) and 19 (a) (4) of the Act,
which for all purposes relevant to this case were substantially identical to
the current statute, § 12 (k), except that § 15 (¢) (5) authorized summary
suspension of trading in securities which were traded in the over-the-counter
market, while § 19 (a)(4) permitted summary suspension of trading in
securities which were traded on the national exchanges. 15 U. 8. C. §§ 780
(¢)(5) and 78s (a)(4). Congress consolidated those powers in § 12 (k).

| R
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pursuant to this authority the Commission issued a series of
consecutive orders suspending trading in the common stock
of Canadian Javelin, Ltd. (CJL), for over a year. The Court
of Appeals for the Second Circuit held that such a series of
suspensions was beyond the scope of the Commission’s statu-
tory authority. 547 F. 2d 152, 157-158 (1976). We granted
certiorari to consider this important question, 434 U. S. 901
(1977), and, finding ourselves in basic agreement with the
Court of Appeals, we affirm. We hold that even though there
be a periodic redetermination of whether such action is re-
quired by “the public interest” and for “the protection of in-
vestors,” the Commission is not empowered to issue, based
upon a single set of eircumstances, a series of summary orders
which would suspend trading beyond the initial 10-day period.

I

On November 29, 1973, apparently because CJL had dissem-
inated allegedly false and misleading press releases concerning
certain of its business activities, the Commission issued the
first of what was to become a series of summary 10-day
suspension orders continuously suspending trading in CJL
common stock from that date until January 26, 1975. App.
109. During this series of suspensions respondent Sloan, who
owned 13 shares of CJL stock and had engaged in substantial
purchases and short sales of shares of that stock, filed a peti-
tion in the United States Court of Appeals for the Second
Circuit challenging the orders on a variety of grounds. On
October 15, 1975, the court dismissed as frivolous all respond-
ent’s claims, except his allegation that the ‘“tacking” of
10-day summary suspension orders for an indefinite period
was an abuse of the agency’s authority and a deprivation of
due process. It further concluded, however, that in light of
two events which had occurred prior to argument, it could not
address this question at that time. The first event of sig-
nificance was the resumption of trading on January 26, 1975.
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The second was the commencement of a second series of
summary 10-day suspension orders, which was still in effect on
October 15. This series had begun on April 29, 1975, when
the Commission issued a 10-day order based on the fact that
the Royal Canadian Mounted Police had launched an exten-
sive investigation into alleged manipulation of CJL common
stock on the American Stock Exchange and several Canadian
stock exchanges. App. 11-12. This time 37 separate orders
were issued, suspending trading continuously from April 29,
1975, to May 2, 1976. The court thought the record before it
on October 15 inadequate in light of these events and dismissed
respondent’s appeal “without prejudice to his repleading after
an administrative hearing before the SEC . . . ”” which hear-
ing, though apparently not required by statute or regulation,
had been offered by the Commission at oral argument. 527 F.
2d 11, 12 (1975), cert. denied, 426 U. S. 935 (1976).
Thereafter respondent immediately petitioned the Commis-
sion for the promised hearing. The hearing was not forth-
coming, however, so on April 23, 1976, during the period when
the second series of orders was still in effect, respondent
brought the present action pursuant to § 25 (a) (1) of the Act,
15 U. S. C. §78y (a)(1) (1976 ed.), challenging the second
series of suspension orders. He argued, among other things,
that there was no rational basis for the suspension orders, that
they were not supported by substantial evidence in any event,
and that the “tacking” of 10-day summary suspension orders
was beyond the Commission’s authority because the statute
specifically authorized suspension “for a period not exceeding
ten days.” 2 The court held in respondent’s favor on this lat-
ter point. It first concluded that despite the fact that there
had been no 10-day suspension order in effect since May 2,

2 Respondent also argued that the orders violated his due process rights
because he was never given notice and an opportunity for a hearing and
that § 12 (k) was an unconstitutional delegation of legislative power. The
court found it unnecessary to address these issues.
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1976, and the Commission had asserted that it had no plans to
consider or issue an order against CJL in the foreseeable future,
the case was not moot because it was “ ‘capable of repetition,
yet evading review.’” 547 F. 2d, at 158, quoting from
Southern Pacific Terminal Co. v. ICC, 219 U. S. 498, 515
(1911).

The court then decided that the statutes which authorized
summary suspensions—§ 12 (k) and its predecessors—did not
empower the Commission to issue successive orders to curtail
trading in a security for a period beyond the initial 10-day
period. 547 F. 2d, at 157-158. We granted certiorari, specifi-
cally directing the attention of the parties to the question of
mootness, 434 U. S. 901 (1977), to which we now turn.

II

Respondent argues that this case is not moot because, as the
Court of Appeals observed, it is “capable of repetition, yet
evading review.” * The Commission, on the other hand, does
not urge that the case is demonstrably moot, but rather that
there simply are not enough facts on the record to allow a
proper determination of mootness. It argues that there is no
“reasonable expectation” that respondent will be harmed by
further suspensions because, ‘“ ‘the investing public now
ha[ving] been apprised of the relevant facts, the concealment
of which had threatened to disrupt the market in CJL stock,
there is no reason to believe that it will be necessary to suspend
trading again.”” Brief for Petitioner 15, quoting from Pet.
for Cert. 12 n. 7. Cf. Weinstein v. Bradford, 423 U. S. 147,
149 (1975). The Commission concedes, however, that re-
spondent, in his capacity as a diversified investor, might
be harmed in the future by the suspension of some other

3 Respondent also contends that he has suffered collateral legal conse-
quences from the series of suspension orders, and thus the case is not moot.
Cf. Stbron v. New York, 392 U. S. 40, 57 (1968). We find it unnecessary
to address this further contention.
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security which he owns. But it further contends that respond-
ent has not provided enough data about the number or type
of securities in his portfolio to enable the Court to determine
whether there is a ‘“reasonable” likelihood that any of those
securities will be subjected to consecutive summary suspension
orders.*

Contrary to the Commission’s contention, we think even on
the record presently before us this case falls squarely within
the general principle first enunciated in Southern Pacific
Terminal Co. v. ICC, supra, and further clarified in Weinstein
v. Bradford, supra, that even in the absence of a class action a
case is not moot when “(1) the challenged action was in its
duration too short to be fully litigated prior to its cessation or
expiration, and (2) there was a reasonable expectation that the
same complaining party would be subjected to the same action
again.” Wewmnstein v. Bradford, supra, at 147 (emphasis
added). That the first prong of this test is satisfied is not in
dispute. A series of consecutive suspension orders may last no
more than 20 days, making effective judicial review impossible
during the life of the orders. We likewise have no doubt that
the second part of the test also has been met here. CJL has,
to put it mildly, a history of sailing close to the wind.> Thus,

* The Commission contends that to determine the mathematical proba-
bility that at least one of the securities held by respondent will be subjected
to consecutive suspension orders it is necessary to know, in addition to
other information admittedly available in the Commission’s own records,
the number of publicly traded corporations of which respondent is a
shareholder. This datum cannot be ascertained with any accuracy on this
record, however, claims the Commission, because respondent has made
various representations regarding that number at various stages of the
litigation. Compare App. 153 with Brief in Response 18. The Commission
' adds that the probability could be determined with even greater accuracy

if respondent revealed the nature of his portfolio because certain securities—
those listed on the New York Stock Exchange, for example—are seldom
summarily suspended.

5 Within the last five years the Commission has twice issued a series of
orders, each of which suspended trading in CJL stock for over a year. In

R <ol i ]
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the Commission’s protestations to the contrary notwithstand-
ing, there is a reasonable expectation, within the meaning of
Weinstein v. Bradford, supra, that CJL stock will again be
subjected to consecutive summary suspension orders and that
respondent, who apparently still owns CJL stock, will suffer
the same type of injury he suffered before. This is sufficient
in and of itself to satisfy this part of the test. But in addition,
respondent owns other securities, the trading of which may
also be summarily suspended. As even the Commission ad-
mits, this fact can only increase the probability that respondent
will again suffer the type of harm of which he is presently
complaining. It thus can only buttress our conclusion that
there is a reasonable expectation of recurring injury to the

same complaining party.
II1

A

Turning to the merits, we note that this is not a case where
the Commission, discovering the existence of a manipulative
scheme affecting CJL stock, suspended trading for 10 days and
then, upon the discovery of a second manipulative scheme or
other improper activity unrelated to the first scheme, ordered a
second 10-day suspension.® Instead it is a case in which the

the various staff reports given to the Commission in connection with and
attached to the second series of orders, the Division of Enforcement
indicates in no less than six separate reports that either the Commission or
the various stock exchanges view CJL as a “chronic violator.” App. 20,
22, 24, 26, 28, 31. And reference is made to “the continuous [CJL]
problems.” [Id., at 61. Furthermore, counsel for the Commission repre-
sented at oral argument that there were in fact three separate bases for
the second series of suspensions—alleged market manipulation, a change in
management of the company, and a failure to file current reports. Tr. of
Oral Arg. 17-18.

6 Neither does the first series of orders appear to be of this type.
Rather, like the second series, it appears to be predicated mainly on one
major impropriety on the part of CJL and its personnel, which impropriety
required the Commission, in its opinion, to issue a year-long series of
summary suspension orders to protect investors and for the public interest.

|
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Commission issued a series of summary suspension orders
lasting over a year on the basis of evidence revealing a single,
though likely sizable, manipulative scheme.” Thus, the only
question confronting us is whether, even upon a periodic
redetermination of “necessity,” the Commission is statutorily
authorized to issue a series of summary suspension orders
based upon a single set of events or circumstances which
threaten an orderly market. This question must, in our
opinion, be answered in the negative.

The first and most salient point leading us to this conclusion
is the language of the statute. Section 12 (k) authorizes the
Commission “summarily to suspend trading in any security . . .
for a period not exceeding ten days . ...” 15 U. S. C. §78]
(k) (1976 ed.) (emphasis added). The Commission would
have us read the underscored phrase as a limitation only upon
the duration of a single suspension order. So read, the Com-
mission could indefinitely suspend trading in a security
without any hearing or other procedural safeguards as long as
it redetermined every 10 days that suspension was required by

" As previously indicated, see n. 5, supra, the Commission advances three
separate reasons for the suspensions, thus implicitly suggesting that perhaps
this is a case where the Commission discovered independent reasons to
suspend trading after the initial suspension. We note first that there are
doubts whether these “reasons” independently would have justified suspen-
sion. For example, we doubt the Commission regularly suspends trading
because of a “change in management.” A suspension might be justified if
management steps down under suspicious cireumstances, but the suspicious
circumstance here is the initial reason advanced for suspension—the
manipulative scheme—and thus the change in management can hardly be
considered an independent justification for suspension. More importantly,
however, even assuming the existence of three independent reasons for
suspension, that leaves 34 suspension orders that were not based on
independent reasons and thus the question still remains. Does the statute
empower the Commission to continue to “roll over” suspension orders for
the same allegedly improper activity simply upon a redetermination that
the continued suspension is “required” by the public interest and for the
protection of investors?
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the public interest and for the protection of investors. While
perhaps not an impossible reading of the statute, we are
persuaded it is not the most natural or logical one. The dura-
tion limitation rather appears on its face to be just that—a
maximum time period for which trading can be suspended for
any single set of circumstances.

Apart from the language of the statute, which we find
persuasive in and of itself, there are other reasons to adopt
this construction of the statute. In the first place, the power
to summarily suspend trading in a security even for 10 days,
without any notice, opportunity to be heard, or findings based
upon a record, is an awesome power with a potentially
devastating impact on the issuer, its shareholders, and other
investors. A clear mandate from Congress, such as that found
in § 12 (k), is necessary to confer this power. No less clear a
mandate can be expected from Congress to authorize the
Commission to extend, virtually without limit, these periods
of suspension. But we find no such unmistakable mandate in
§12 (k). Indeed, if anything, that section points in the
opposite direction.

Other sections of the statute reinforce the conclusion that
in this area Congress considered summary restrictions to be
somewhat drastic and properly used only for very brief periods
of time. When explicitly longer term, though perhaps tempo-
rary, measures are to be taken against some person, company,
or security, Congress invariably requires the Commission to
give some sort of notice and opportunity to be heard. For
example, § 12 (j) of the Act authorizes the Commission, as it
deems necessary for the protection of investors, to suspend the
registration of a security for a period not exceeding 12 months
if it makes certain findings “on the record after notice and
opportunity for hearing ....” 15 U.S.C. § 781 (j) (1976 ed.)
(emphasis added). Another section of the Act empowers
the Commission to suspend broker-dealer registration for a
period not exceeding 12 months upon certain findings made
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only “on the record after notice and opportunity for hearing.”
§780 (b)(4) (1976 ed.) (emphasis added). Still another
section allows the Commission, pending final determination
whether a broker-dealer’s registration should be revoked, to
temporarily suspend that registration, but only “after notice
and opportunity for hearing.” § 780 (b)(5) (1976 ed.) (em-
phasis added). Former § 15 (b)(6), which dealt with the
registration of broker-dealers, also lends support to the notion
that as a general matter Congress meant to allow the Com-
mission to take summary action only for the period specified
in the statute when that action is based upon any single set
of circumstances. That section allowed the Commission to
summarily postpone the effective date of registration for 15
days, and then, after appropriate notice and opportunity for
hearing, to continue that postponement pending final resolu-
tion of the matter.® The section which replaced § 15 (b)(6)
even further underscores this general pattern. It requires the
Commission to take some action—either granting the registra-
tion or instituting proceedings to determine whether registra-
tion should be denied—within 45 days. 15 U. S. C. § 780 (b)
(1) (1976 ed.). In light of the explicit congressional recogni-
tion in other sections of the Act, both past and present, that
any long-term sanctions or any continuation of summary

8 The former § 15 (b) (6) provided in pertinent part:

“Pending final determination whether any registration under this subsection
shall be denied, the Commission may by order postpone the effective date
of such registration for a period not to exceed fifteen days, but if, after
appropriate notice and opportunity for hearing (which may consist solely
of affidavits and oral arguments), it shall appear to the Commission to be
necessary or appropriate in the public interest or for the protection of
investors to postpone the effective date of such registration until final
determination, the Commission shall so order. Pending final determination
whether any such registration shall be revoked, the Commission shall by
order suspend such registration if, after appropriate notice and opportunity
for hearing, such suspension shall appear to the Commission to be
necessary or appropriate in the public interest or for the protection of
investors. . . .” 15 U.S.C. § 780 (b) (6).
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restrictions must be accompanied by notice and an opportu-
nity for a hearing, it is difficult to read the silence in § 12 (k)
as an authorization for an extension of summary restrictions
without such a hearing, as the Commission contends. The
more plausible interpretation is that Congress did not intend
the Commission to have the power to extend the length of sus-
pensions under § 12 (k) at all, much less to repeatedly extend
such suspensions without any hearing.

B

The Commission advances four arguments in support of its
position, none of which we find persuasive. It first argues
that only its interpretation makes sense out of the statute.
That is, if the Commission discovers a manipulative scheme
and suspends trading for 10 days, surely it can suspend trading
30 days later upon the discovery of a second manipulative
scheme. But if trading may be suspended a second time 30
days later upon the discovery of another manipulative scheme,
it surely could be suspended only 10 days later if the discovery
of the second scheme were made on the eve of the expiration
of the first order. And, continues the Commission, since
nothing on the face of the statute requires it to consider only
evidence of new manipulative schemes when evaluating the
public interest and the needs of investors, it must have the
power to issue consecutive suspension orders even in the
absence of a new or different manipulative scheme, as long
as the publie interest requires it.

This argument is unpersuasive, however, because the conclu-
sion simply does not follow from the various premises. Even
assuming the Commission can again suspend trading upon
learning of another event which threatens the stability of the
market, it simply does not follow that the Commission there-
fore must necessarily have the power to do so even in the
absence of such a discovery. On its face and in the context of
this statutory pattern, § 12 (k) is more properly viewed as a
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device to allow the Commission to take emergency action for
10 days while it prepares to deploy its other remedies, such as
a temporary restraining order, a preliminary or permanent
injunction, or a suspension or revocation of the registration of
a security. The Commission’s argument would render unnec-
essary to a greater or lesser extent all of these other admittedly
more cumbersome remedies which Congress has given to it.

Closely related to the Commission’s first argument is its
second—its construction furthers the statute’s remedial pur-
poses. Here the Commission merely asserts that it “has found
that the remedial purposes of the statute require successive
suspension of trading in particular securities, in order to main-
tain orderly and fair capital markets.” Brief for Petitioner 37.
Other powers granted the Commission are, in its opinion,
simply insufficient to accomplish its purposes.

We likewise reject this argument. In the first place, the
Commission has not made a very persuasive showing that
other remedies are ineffective. It argues that injunctions and
temporary restraining orders are insufficient because they take
time and evidence to obtain and because they can be obtained
only against wrongdoers and not necessarily as a stopgap
measure in order to suspend trading simply until more infor-
mation can be disseminated into the marketplace. The first
of these alleged insufficiencies is no more than a reiteration of
the familiar claim of many Government agencies that any
semblance of an adversary proceeding will delay the imposi-
tion of the result which they believe desirable. It seems to us
that Congress, in weighing the public interest against the
burden imposed upon private parties, has concluded that 10
days is sufficient for gathering necessary evidence.

This very case belies the Commission’s argument that
injunctions cannot be sought in appropriate cases. At exactly
the same time the Commission commenced the first series of
suspension orders it also sought a eivil injunetion against CJL
and certain of its principals, alleging violations of the registra-
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tion and antifraud provisions of the Securities Act of 1933,
violations of the antifraud and reporting provisions of the
Securities Exchange Act of 1934, and various other improper
practices, including the filing of false reports with the Com-
mission and the dissemination of a series of press releases
containing false and misleading information. App. 109. And
during the second series of suspension orders, the Commission
approved the filing of an action seeking an injunction against
those in the management of CJL to prohibit them from
engaging in further violations of the Acts. Id., at 101.

The second of these alleged insufficiencies is likewise less
than overwhelming. Kven assuming that it is proper to sus-
pend trading simply in order to enhance the information in the
marketplace, there is nothing to indicate that the Commission
cannot simply reveal to the investing public at the end of 10
days the reasons which it thought justified the initial sum-
mary suspension and then let the investors make their own
judgments.

Even assuming, however, that a totally satisfactory remedy—
at least from the Commission’s viewpoint—is not available in
every instance in which the Commission would like such a
remedy, we would not be inclined to read §12 (k) more
broadly than its language and the statutory scheme reasonably
permit. Indeed, the Commission’s argument amounts to little
more than the notion that § 12 (k) ought to be a panacea for
every type of problem which may beset the marketplace. This
does not appear to be the first time the Commission has
adopted this construction of the statute. As early as 1961 a
recognized authority in this area of the law called attention to
the fact that the Commission was gradually carrying over the
summary suspension power granted in the predecessors of
§ 12 (k) into other areas of its statutory authority and using
it as a pendente lite power to keep in effect a suspension of
trading pending final disposition of delisting proceedings. 2
L. Loss, Securities Regulation 854-855 (2d ed. 1961).
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The author then questioned the propriety of extending the
summary suspension power in that manner, id., at 854, and we
think those same questions arise when the Commission argues
that the summary suspension power should be available not
only for the purposes clearly contemplated by § 12 (k), but
also as a solution to virtually any other problem which might
oceur in the marketplace. We do not think §12 (k) was
meant to be such a cure-all. It provides the Commission with
a powerful weapon for dealing with certain problems. But its
time limit is clearly and precisely defined. It ecannot be
judicially or administratively extended simply by doubtful
arguments as to the need for a greater duration of suspension
orders than it allows. If extension of the summary suspension
power is desirable, the proper source of that power is Congress.
Cf. FMC v. Seatrain Lines, Inc., 411 U. S. 726, 744-745 (1973).

The Commission next argues that its interpretation of the
statute—that the statute authorizes successive suspension
orders—has been both consistent and longstanding, dating
from 1944. 1t 1s thus entitled to great deference. See United
States v. National Assn. of Securities Dealers, 422 U. S. 694,
719 (1975) ; Saxbe v. Bustos, 419 U. S. 65, 74 (1974).

While this undoubtedly is true as a general principle of law,
it is not an argument of sufficient force in this case to overcome
the clear contrary indications of the statute itself. In the first
place it is not apparent from the record that on any of the
occasions when a series of consecutive summary suspension
orders was issued the Commission actually addressed in any
detail the statutory authorization under which it took that
action. As we said just this Term in Adamo Wrecking Co. v.
United States, 434 U. S. 275, 287 n. 5 (1978):

“This lack of specific attention to the statutory authori-
zation is especially important in light of this Court’s
pronouncement in Skidmore v. Swift & Co., 323 U. S. 134,
140 (1944), that one factor to be considered in giving
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weight to an administrative ruling is ‘the thoroughness
evident in its consideration, the validity of its reasoning,
its consistency with earlier and later pronouncements, and
all those factors which give it power to persuade, if lacking
power to control.””’

To further paraphrase that opinion, since this Court can only
speculate as to the Commission’s reasons for reaching the con-
clusion that it did, the mere issuance of consecutive summary
suspension orders, without a concomitant exegesis of the
statutory authority for doing so, obviously lacks ‘“power to
persuade” as to the existence of such authority. Ibid. Nor
does the existence of a prior administrative practice, even a
well-explained one, relieve us of our responsibility to deter-
mine whether that practice is consistent with the agency’s
statutory authority.

“The construction put on a statute by the agency charged
with administering it is entitled to deference by the courts,
and ordinarily that construction will be affirmed if it has
a ‘reasonable basis in law.” NLRB v. Hearst Publica-
tions, 322 U. S. 111, 131; Unemployment Commission V.
Aragon, 329 U. S. 143, 1563-154. But the courts are the
final authorities on issues of statutory construction, F7TC
v. Colgate-Palmolive Co., 380 U. S. 374, 385, and ‘are not
obliged to stand aside and rubber-stamp their affirmance
of administrative decisions that they deem inconsistent
with a statutory mandate or that frustrate the congres-
sional policy underlying a statute” NLRB v. Brown, 380
U. S. 278, 291.” Volkswagenwerk v. FMC, 390 U. S. 261,
272 (1968).

And this is just such a case—the construction placed on the
statute by the Commission, though of long standing, is, for the
reasons given in Part ITI-A of this opinion, inconsistent with
the statutory mandate. We explicitly contemplated just this
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situation in FMC v. Seatrain Lines, Inc., supra, at 745, where
we said:

“But the Commission contends that since it is charged
with administration of the statutory scheme, its construc-
tion of the statute over an extended period should be
given great weight. . . . This proposition may, as a
general matter, be conceded, although it must be tempered
with the caveat that an agency may not bootstrap itself
into an area in which it has no jurisdiction by repeatedly
violating its statutory mandate.”

And our clear duty in such a situation is to reject the adminis-
trative interpretation of the statute.

Finally, the Commission argues that for a variety of reasons
Congress should be considered to have approved the Commis-
sion’s construction of the statute as correct. Not only has
Congress re-enacted the summary suspension power without
disapproving the Commission’s construction, but the Commis-
sion participated in the drafting of much of this legislation
and on at least one occasion made its views known to Congress
in Committee hearings.® Furthermore, at least one Committee

2In 1963, when Congress was considering the former § 15 (¢) (5), which
extended the Commission’s summary suspension power to securities traded
in the over-the-counter market, the Commission informed a Subcommittee
of the House Committee on Interstate and Foreign Commerce of its
current administrative practice. One paragraph in the Commission’s 30-
page report to the Subcommittee reads as follows:

“Under section 19 (a)(4), the Commission has issued more than one
suspension when, upon reexamination at the end of the 10-day period, it
has determined that another suspension is necessary. At the same time
the Commission has recognized that suspension of trading in a security is
a serious step, and therefore has exercised the power with restraint and has
proceeded with diligence to develop the necessary facts in order that any
suspenston can be terminated as soon as possible. The Commission would
follow that policy in administering the proposed new section 15 (e)(5).”
Hearings on H. R. 6789, H. R. 6793, S. 1642 before a Subcommmittee of
the House Committee on Interstate and Foreign Commerce, 88th Cong.,
1st Sess., 219 (1963).
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indicated on one occaston that it understood and approved of
the Commission’s practice.' See Zuber v. Allen, 396 U. S. 168,
192 (1969); United States v. Correll, 389 U. S. 299, 305-306
(1967) ; Fribourg Navigation Co. v. Commissioner, 383 U. S.
272, 283 (1966).

While we of course recognize the validity of the general
principle illustrated by the cases upon which the Commission
relies, we do not believe it to be applicable here. In Zuber v.
Allen, supra, at 192, the Court stated that a contemporaneous
administrative construection of an agency’s own enabling legis-
lation “is only one input in the interpretational equation. Its
impact carries most weight when the administrators partici-
pated in drafting and directly made known their views to
Congress in committee hearings.” Here the administrators, so
far as we are advised, made no reference at all to their present
construction of §12 (k) to the Congress which drafted the
“enabling legislation” here in question—the Securities FEx-
change Act of 1934. They made known to at least one Com-
mittee their subsequent construction of that section 29 years
later, at a time when the attention of the Committee and of
the Congress was focused on issues not directly related to

10 The Senate Committee on Banking and Currency, when it reported on
the proposed 1964 amendments to the Act, indicated that it understood
and did not disapprove of the Commission’s practice. It stated:

“The Commission has consistently construed section 19 (a)(4) as per-
mitting it to issue more than one suspension if, upon reexamination at the
end of the 10-day period, it determines that another suspension is
necessary. The committee accepts this interpretation. At the same time
the committee recognizes that suspension of trading in a security is a drastic
step and that prolonged suspension of trading may impose considerable
hardship on stockholders. The committee therefore expects that the
Commission will exercise this power with restraint and will proceed with
all diligence to develop the necessary facts in order that any suspension
can be terminated as soon as possible.” 8. Rep. No. 379, 88th Cong., 1st
Sess., 66-67 (1963).
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the one presently before the Court.'* Although the section
in question was re-enacted in 1964, and while it appears that
the Committee Report did recognize and approve of the Com-
mission’s practice, this is scarcely the sort of congressional
approval referred to in Zuber, supra.

We are extremely hesitant to presume general congressional
awareness of the Commission’s construction based only upon a
few isolated statements in the thousands of pages of legislative
documents. That language in a Committee Report, without
additional indication of more widespread congressional aware-
ness, is simply not sufficient to invoke the presumption in a
case such as this. For here its invocation would result in a
construction of the statute which not only is at odds with the
language of the section in question and the pattern of the
statute taken as a whole, but also is extremely far reaching in
terms of the virtually untrammeled and unreviewable power it
would vest in a regulatory agency.

Even if we were willing to presume such general awareness
on the part of Congress, we are not at all sure that such
awareness at the time of re-enactment would be tantamount
to amendment of what we conceive to be the rather plain
meaning of the language of §12 (k). On this point the
present case differs significantly from United States v. Correll,
supra, at 304, where the Court took pains to point out in
relying on a construction of a tax statute by the Commissioner
of Internal Revenue that “to the extent that the words chosen
by Congress cut in either direction, they tend to support rather
than defeat the Commissioner’s position . . . .”

Subsequent congressional pronouncements also cast doubt
on whether the prior statements called to our attention can be

11 The purpose of the 1964 amendments was merely to grant the
Commission the same power to summarily deal with securities traded in the
over-the-counter market as it already had to deal with securities traded on
national exchanges. The purpose of the 1975 amendments was simply to
consolidate into one section the power formerly contained in two.
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taken at face value. When consolidating the former §§ 15 (c¢)
(5) and 19 (a)(4) in 1975, see n. 1, supra, Congress also enacted
§ 12 (j), which allows the Commission ‘“‘to suspend for a period
not exceeding twelve months, or to revoke the registration of
a security, if the Commission finds, on the record after notice
and opportunity for hearing, that the issuer of such security
has failed to comply with any provision of this chapter or
the rules and regulations thereunder.” 15 U. S. C. § 781 (j)
(1976 ed.). While this particular power is not new, see 15
U. 8. C. §78s (a)(2), the effect of its exercise was expanded
to include a suspension of trading.? “Waith this change,”
stated the Senate Committee on Banking, Housing and Urban
Affairs, “the Commission is expected to use this section rather
than its ten-day suspension power, in cases of extended dura-
tion.” S. Rep. No. 94-75, p. 106 (1975) (emphasis added).
Thus, even assuming, arguendo, that the 1963 statements have
more force than we are willing to attribute to them, and that,
as ,the Commission argues, § 12 (j) does not cover quite as
broad a range of situations as § 12 (k), the 1975 congressional
statements would still have to be read as seriously undermin-
ing the continued validity of the 1963 statements as a basis
upon which to adopt the Commission’s construction of the
statute.

In sum, had Congress intended the Commission to have the
power to summarily suspend trading virtually indefinitely we
expect that it could and would have authorized it more clearly
than it did in § 12 (k). The sweeping nature of that power
supports this expectation. The absence of any truly per-
suasive legislative history to support the Commission’s view,

12 Under the new provision, when the Commission suspends or revokes
the registration of a security, “[n]o . . . broker, or dealer shall make use of
the mails or any means or instrumentality of interstate commerce to effect
any transaction in, or to induce the purchase or sale of, any security the
registration of which has been and is suspended or revoked pursuant to the
preceding sentence.” 15 U.S. C. § 78! (j) (1976 ed.).
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and the entire statutory scheme suggesting that in fact the
Commission is not so empowered, reinforce our conclusion that
the Court of Appeals was correct in concluding no such power

exists. Accordingly, its judgment is
Affirmed.

MRg. JusticE BRENNAN, with whom MR. JusTicE MARSHALL
joins, concurring in the judgment.

Although I concur in much of the Court’s reasoning and
in its holding that “the Commission is not empaowered to issue,
based upon a single set of circumstances, a series of summary
orders which would suspend trading beyond the initial 10-day
period,” ante, at 106, I cannot join the Court’s opinion because
of its omissions and unfortunate dicta.

I

The Court’s opinion does not reveal how flagrantly abusive
the Security and Exchange Commission’s use of its § 12 (k)
authority has been. That section authorizes the Commission
“summarily to suspend trading in any security . .. for a
period not exceeding ten days . . ..” 15 U. S. C. § 781 (k)
(1976 ed.). As the Court says, this language ‘“is persuasive
in and of itself” that 10 days is the “maximum time period for
which trading can be suspended for any single set of circum-
stances.” Ante,at 112. But the Commission has used § 12 (k),
or its predecessor statutes, see ante, at 105 n. 1, to suspend trad-
ing in a security for up to 13 years. See App. to Brief for
Canadian Javelin, Ltd., as Amicus Curiae la. And, although
the 13-year suspension is an extreme example, the record is
replete with suspensions lasting the better part of a year. See
App. 184-211. T agree that § 12 (k) is clear on its face and
that it prohibits this administrative practice. But even if
§ 12 (k) were unclear, a 13-year suspension, or even a l-year
suspension as here, without notice or hearing so obviously
violates fundamentals of due process and fair play that no
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reasonable individual could suppose that Congress intended
to authorize such a thing. See also 15 U. S. C. § 781 (j) (1976
ed.) (requiring notice and a hearing before a registration state-
ment can be suspended), discussed ante, at 121-122. r
Moreover, the SEC’s procedural implementation of its § 12
(k) power mocks any conclusion other than that the SEC
simply could not care whether its § 12 (k) orders are justified.
So far as this record shows, the SEC never reveals the reasons
for its suspension orders.! To be sure, here respondent was
able long after the fact to obtain some explanation through a
Freedom of Information Act request, but even the information
tendered was heavily excised and none of it even purports to
state the reasoning of the Commissioners under whose author-
ity § 12 (k) orders issue.> Nonetheless, when the SEC finally

1The only document made public by the SEC at the time it suspends
trading in a security is a “Notice of Suspension of Trading.” Numerous
copies of this notice are mecluded in the Appendix and each contains only
the boilerplate explanation:

“It appearing to the Securities and Exchange Commission that the

summary suspension of trading in such securities on such exchange and
otherwise than on a national securities exchange is required in the public
interest and for the protection of investors; [therefore, trading is
suspended].”
See App. 11, 13, 16, 19, 21, 23, 25, 27, 30, 33, 36, 39, 41, 44, 47, 50, 53, 56, 59,
62, 65, 67, 69, 71, 73, 76, 79, 82, 85, 88, 91, 94, 97, 100, 103, 106. The sole
exception to this monotonous pattern is the notice which issued after
respondent lodged his verified petition with the SEC. That notice
recounted the allegations of the petition and stated in some detail why it
was necessary to continue the suspension of Canadian Javelin stock. See
id., at 109-110.

2 In each nstance, the explanation consists only of memoranda from the
SEC’s Division of Enforcement to the Commission. See, e. g., id., at 12, 14,
15. In at least one instance, the memorandum postdates the public notice !
of suspension. Compare id., at 11 with id., at 12. In no case is there a (
memorandum from the Commission explaining its action. The Court
apparently assumes that the memoranda of the Division of Enforcement
adequately explain the Commission’s action, although the basis for any
such assumption is not apparent. Moreover, since the recommendations

BRmia e bt oot e sl el A
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agreed to give respondent a hearing on the suspension of
Canadian Javelin stock, it required respondent to state, in a
verified petition (that is, under oath) why he thought the
unrevealed conclusions of the SEC to be wrong.® This is
obscurantism run riot.

Accordingly, while we today leave open the question whether
the SEC could tack successive 10-day suspensions if this were
necessary to meet first one and then a different emergent
situation, I for one would look with great disfavor on any
effort to tack suspension periods unless the SEC concurrently
adopted a policy of stating its reasons for each suspension.
Without such a statement of reasons, I fear our holding today
will have no force since the SEC’s administration of its suspen-
sion power will be reviewable, if at all, only by the circuitous
and time-consuming path followed by respondent here.

II

In addition, I cannot join the Court’s reaffirmance of Adamo
Wrecking’s increasingly scholastic approach to the use of
administrative practice in interpreting federal statutes. See
ante, at 117-118. This reaffirmance is totally unnecessary in
this case for, as the Court notes, whatever that administrative
construction might be in this case, it is “inconsistent with the
statutory mandate,” ante, at 118, which is clear on the face of
the statute. Ante, at 112,

Worse, however, is the Court’s insistence that, to be credited,
an administrative practice must pay “ ‘specific attention to the
statutory authorization’”” under which an agency purports to
operate. Ante, at 117, quoting Adamo Wrecking Co. v. United
States, 434 U. S. 275, 287 n. 5 (1978). As my Brother STEVENS

portion of each memoranda is excised, presumably as permitted (but
not required) by Exemption 5 of the Freedom of Information Act, see
EPA v. Mink, 410 U. S. 73, 89 (1973), there is no statement of reasons in
any traditional sense in any of the memoranda.

3 See Brief for Respondent 19; App. to Brief for Respondent 20a-21a.
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noted in dissent in Adamo, see d., at 302, Norwegian Nitrogen
Co. v. United States, 288 U. S. 294 (1933)—perhaps our lead-
ing case on the use of administrative practice as a guide to
statutory interpretation—says not a word about attention to
statutory authority. Nor does it reduce the value of adminis-
trative practice to its “persuasive effect” as the Court would
apparently do here. Instead, as I understand the case, Nor-
wegian Nitrogen focuses on the “‘contemporaneous construction
of a statute by the men charged with the responsibility of
setting its machinery in motion,” id., at 315, precisely because
their action is itself evidence of assumptions—perhaps un-
spoken by either the administrators or Congress—brought to
a regulatory problem by all involved in its solution. Indeed,
common experience tells us that it is assumptions which
everyone shares which often go unspoken because their very
obviousness negates the need to set them out.

Therefore, while I do not dispute that well-reasoned
administrative opinions which pay scrupulous attention to
every jot and tittle of statutory language are more persuasive
than unexplained actions—and certainly more in keeping with
~a norm of administrative action that ought to be encouraged—
I cannot dismiss, as the Court apparently does, less well-
reasoned, or even unexplained, administrative actions as
irrelevant to the meaning of a statute.

MRg. JusticE BLACKMUN, concurring in the judgment.

I join the Court in its judgment, but I am less sure than the
Court is that the Congress has not granted the Securities and
Exchange Commission at least some power to suspend trading
in a nonexempt security for successive 10-day periods despite
the absence of a new set of circumstances. The Congress’
awareness, recognition, and acceptance of the Commission’s
practice, see ante, at 119-120, nn. 9 and 10, at the time of the
1964 amendments, blunts, it seems to me, the original literal
language of the statute. The 1975 Report of the Senate
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Banking Committee, stating that the Commission was “ex-
pected to use” §12 (j)’s amended suspension-of-registration
provision “in cases of extended duration,” ante, at 122, certainly
demands new circumspection of the Commission, but I do
not believe it wholly extinguished Congress’ acceptance of
restrained use of successive 10-day suspensions when an emer-
gency situation is presented, as for instance, where the Com-
mission 1s unable adequately to inform the public of the
existence of a suspected market manipulation within a single
10-day period. Section 12 (j)’s suspension remedy provides
no aid when a nonissuer has violated the securities law, or
where the security involved is not registered, or in the interim
period before notice and an opportunity for a hearing can be
provided and a formal finding of misconduct made on the
record.

Here, the Commission indulged in 37 suspension orders, all
but the last issued “quite bare of any emergency findings,” to
borrow Professor Loss’ phrase. Beyond the opaque suggestion
in an April 1975 Release, No. 11,383, that the Commission was
awaiting the “dissemination of information concerning regula-
tory action by Canadian authorities,” shareholders of CJL
were given no hint why their securities were to be made non-
negotiable for over a year. Until April 22, 1976, see Release
No. 12,361, the SEC provided no opportunity to shareholders
to dispute the factual premises of a suspension, and, in the
absence of any explanation by the Commission of the basis
for 1ts suspension orders, such a right to comment would be
useless. As such, I conclude that the use of suspension orders
in this case exceeded the limits of the Commission’s diseretion.
Given the 1975 amendments, a year-long blockade of trading
without reasoned explanation of the supposed emergency or
opportunity for an interim hearing clearly exceeds Congress’
intention,
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SCOTT kT AL. v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE
DISTRICT OF COLUMBIA CIRCUIT

No. 76-6767. Argued March 1, 1978—Decided May 15, 1978

Title III of the Omnibus Crime Control and Safe Streets Act of 1968
requires that wiretapping or electronic surveillance “be conducted in such
a way as to minimize” the interception of communications not otherwise
subject to interception under that Title. 18 U. S. C. § 2518 (5) (1976
ed.). Pursuant to a court wiretap authorization order requiring such
minimization, Government agents intercepted for a one-month period
virtually all conversations over a particular telephone suspected of being
used in furtherance of a conspiracy to import and distribute narcoties.
Forty percent of the calls were clearly narcotics related, and the remain-
ing calls were for the most part very short, such as wrong-number calls,
and calls to persons unavailable to come to the phone, or were ambiguous
in nature, and in a few instances were between the person to whom the
telephone was registered and her mother. After the interceptions were
terminated, petitioners, among others, were indicted for various narcoties
offenses. The District Court, on petitioners’ pretrial motion, ordered
suppression of all the intercepted conversations and derivative evidence,
on the ground that the agents had failed to comply with the wiretap
order’s minimization requirement, primarily because only 409 of the
conversations were shown to be narcoties related. The Court of Appeals
reversed and remanded, stating that the District Court should not have
based its determination upon a general comparison of the number of
narcotics-related calls with the total number of calls intercepted, but
rather should have engaged in a particularized assessment of the reason-
ableness of the agents’ attempts to minimize in light of the purpose of
the wiretap and information available to the agents at the time of
interception. On remand, the District Court again ordered suppression,
relying largely on the fact that the agents were aware of the minimiza-
tion requirement “but made no attempt to comply therewith.” The
Court of Appeals again reversed, holding that the District Court had yet
to apply the correct standard, that the decision on the suppression
motion ultimately had to be based on the reasonableness of the actual
interceptions and not on whether the agents subjectively intended to
minimize their interceptions, and that suppression in this case was not
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appropriate. Petitioners were eventually convicted, and the Court of
Appeals affirmed. Held:

1. The proper approach for evaluating compliance with the minimiza-
tion requirement, like evaluation of all alleged violations of the Fourth
Amendment, is objectively to assess the agent’s or officer’s actions in
light of the facts and circumstances confronting him at the time without
regard to his underlying intent or motive. Pp. 135-138.

2. Even if the agents fail to make good-faith efforts at minimization,
that is not itself a violation of the statute requiring suppression, since
the use of the word “conducted” in § 2518 (5) makes it clear that the
focus was to be on the agents’ actions, not their motives, and since the
legislative history shows that the statute was not intended to extend the
scope of suppression beyond search-and-seizure law under the Fourth
Amendment. Pp. 138-139.

3. The Court of Appeals did not err in rejecting petitioners’ minimiza-
tion claim, but properly analyzed the reasonableness of the wiretap.
Pp. 139-143.

(a) Blind reliance on the percentage of nonpertinent calls inter-
cepted is not a sure guide to the correct answer. While such percentages
may provide assistance, there are cases, like this one, where the percent-
age of nonpertinent calls is relatively high and yet their interception was
still reasonable. P. 140.

(b) It is also important to consider the circumstances of the
wiretap, such as whether more extensive surveillance may be justified
because of a suspected widespread conspiracy, or the type of use to
which the wiretapped telephone is normally put. P. 140.

(¢) Other factors, such as the exact point during the authorized
period at which the interception was made, may be significant in a
particular case. P. 141.

(d) As to most of the calls here that were not narcotics related,
such calls did not give the agents an opportunity to develop a category
of innocent calls that should not have been intercepted, and hence their
interception cannot be viewed as a violation of the minimization require-
ment. As to the calls between the telephone registrant and her mother,
it cannot be said that even though they turned out not to be relevant to
the investigation, the Court of Appeals was incorrect in concluding that
the agents did not act unreasonzbly at the time they made these
interceptions. Pp. 142-143.

179 U. S. App. D. C. 281, 551 F. 2d 467, affirmed.

RenNquist, J., delivered the opinion of the Court, in which BurGER,
C.J., and Stewart, WHITE, BLACKMUN, PowELL, and STEVENS, JJ., joined.
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BrenNNAN, J., filed a dissenting opinion, in which MarswaLL, J., joined,
post, p. 143.

John A. Shorter argued the cause for petitioners. With him
on the briefs were Samuel Dash and Michael E. Geltner.

Richard A. Allen argued the cause for the United States.
With him on the brief were Solicitor General McCree, Assist-
ant Attorney General Civiletti, and Deputy Solicitor General
Frey.*

Mg. Justice REENQUIST delivered the opinion of the Court.

In 1968, Congress enacted Title III of the Omnibus Crime |
Control and Safe Streets Act of 1968, which deals with wire-
tapping and other forms of electronie surveillance. 18 U. S. C.
§8 2510-2520 (1976 ed.). In this Act Congress, after this
Court’s decisions in Berger v. New York, 388 U. S. 41 (1967),
and Katz v. United States, 389 U. S. 347 (1967), set out to
provide law enforcement officials with some of the tools
thought necessary to combat crime without unnecessarily in-
fringing upon the right of individual privacy. See generally
S. Rep. No. 1097, 90th Cong., 2d Sess. (1968). We have had
occasion in the past, the most recent being just last Term, to
consider exactly how the statute effectuates this balance.?
This case requires us to construe the statutory requirement
that wiretapping or electronic surveillance “be conducted in
such a way as to minimize the interception of communications
not otherwise subject to interception under this chapter . ...”
18 U. S. C. §2518(5) (1976 ed.).

Pursuant to judicial authorization which required such
minimization, Government agents intercepted all the phone
conversations over a particular phone for a period of one

*Peter S. Smith filed a brief for Chloe V. Daviage as amicus curiae
urging reversal.

18ee United States v. Donovan, 429 U. S. 413 (1977), which involved
that part of the Act which requires the Government to identify the per-
son, if known, whose conversations are to be intercepted.
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month. The District Court for the District of Columbia sup-
pressed all intercepted conversations and evidence derived
therefrom in essence because the “admitted knowing and pur-
poseful failure by the monitoring agents to comply with the
minimization order was unreasonable . . . even if every inter-
cepted call were narcotic-related.” App. 39. The Court of
Appeals for the District of Columbia Circuit reversed, con-
cluding that an assessment of the reasonableness of the efforts
at minimization first requires an evaluation of the reasonable-
ness of the actual interceptions in light of the purpose of the
wiretap and the totality of the circumstances before any in-
quiry is made into the subjective intent of the agents con-
ducting the surveillance. 170 U. 8. App. D. C. 158, 516 F. 2d
751 (1975). We granted certiorari to consider this important
question, 434 U. S. 888 (1977), and, finding ourselves in basic
agreement with the Court of Appeals, affirm.

I

In January 1970, Government officials applied, pursuant
to Title 111, for authorization to wiretap a telephone registered
to Geneva Jenkins.? The supporting affidavits alleged that
there was probable cause to believe nine individuals, all named,
were participating in a conspiracy to import and distribute
narcotics in the Washington, D. C., area and that Geneva
Jenkins’ telephone had been used in furtherance of the con-
spiracy, particularly by petitioner Thurmon, who was then
living with Jenkins. The District Court granted the applica-
tion on January 24, 1970, authorizing agents to “[i]ntercept
the wire communications of Alphonso H. Lee, Bernis Lee
Thurmon, and other persons as may make use of the facilities
hereinbefore described.” App. 80. The order also required
the agents to conduct the wiretap in “such a way as to mini-

2 The application and subsequent court order identified the subscriber as
Geneva Thornton, but that was apparently an alias. 331 F. Supp. 233, 236
(DC 1971).




132 OCTOBER TERM, 1977
Opinion of the Court 436 U.S.

mize the interception of communications that are [not] other-
wise subject to interception” under the Act ® and to report to
the court every five days “the progress of the interception
and the nature of the communication intercepted.” Ibud.
Interception began that same day and continued, pursuant to
a judicially authorized extension, until February 24, 1970, with
the agents making the periodic reports to the judge as
required. Upon ecessation of the interceptions, search and
arrest warrants were executed which led to the arrest of 22
persons and the indietment of 14.

Before trial the defendants, including petitioners Scott and
Thurmon, moved to suppress all the intercepted conversations
on a variety of grounds. After comprehensive discovery and
an extensive series of hearings, the District Court held that the
agents had failed to comply with the minimization require-
ment contained in the wiretap order and ordered suppression
of the intercepted conversations and all derivative evidence.
The court relied in large part on the fact that virtually all the
conversations were intercepted while only 40% of them were
shown to be narcoties related. This, the court reasoned,
“strongly indicate[d] the indiseriminate use of wire surveil-
lance that was proscribed by Katz™ and Berger.”® 331
F. Supp. 233, 247 (DC 1971).

The Court of Appeals for the District of Columbia Circuit
reversed and remanded, stating that the District Court should
not have based its determination upon a general comparison
of the number of narcotics-related calls with the total number
of calls intercepted, but rather should have engaged in a par-
ticularized assessment of the reasonableness of the agents’
attempts to minimize in light of the purpose of the wiretap
and the information available to the agents at the time of

3 The word “not” was inadvertently omitted, but the agents apparently
understood the intent of the order. Id., at 245 n. 1.

* Katz v. United States, 389 U. S. 347 (1967).

5 Berger v. New York, 388 U. S. 41 (1967).
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interception. 164 U. S. App. D. C. 125, 129, 504 F. 2d 194,
198 (1974).°

Upon remand, the District Court again ordered suppression,
this time relying largely on the fact that the agents were aware
of the minimization requirement, “but made no attempt to
comply therewith.” App. 37, 38" “The admitted knowing

6 The District Court also made a number of other related rulings which
were affirmed on appeal. It upheld Title III against a claim that the
statute contravened the Fourth Amendment restriction against unreason-
able searches and seizures; determined that the application and affidavits
were sufficient on their face to establish probable cause; and held that the
order complied with the requirements of the statute. Petitioners have not
sought review of any of these holdings. The Court of Appeals also held
that Seott could introduce evidence based on conversations in which he did
not participate to demonstrate that the intercepted conversations to which
he was a party were not seized “in conformity with the order of authori-
zation.” 18 U. S. C. § 2518 (10) (a) (iii) (1976 ed.). See 164 U. S. App.
D. C,, at 127-128, 504 F. 2d, at 196-197.

7 This conelusion was based on the fact that virtually all calls were inter-
cepted and on the testimony of Special Agent Glennon Cooper, the agent
in charge of the investigation, who testified that the only steps taken which
actually resulted in the nonreception of a conversation were those taken
when the agents discovered the wiretap had inadvertently been connected
to an improper line. The court laid particular stress on the following
exchange:

“BY THE COURT:

“Q. The question I wish to ask you is this, whether at any time during
the course of the wiretap—of ‘the intercept, what if any steps were taken
by you or any agent under you to minimize the listening?

“A. Well, as T believe I mentioned before, I would have to say that the
only effective steps taken by us to curtail the reception of conversations
was in that instance where the line was connected to—misconnected from
the correct line and connected to an improper line. We discontinued at
that time.

“Q. Do I understand from you then that the only time that you con-
sidered minimization was when you found that you had been connected
with a wrong number?

“A. That is correct, Your Honor.” App. 179.

R e e e e ]
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and purposeful failure by the monitoring agents to comply
with the minimization order was unreasonable . . . even if
every intercepted call were narcotic-related.” Id., at 39.

The Court of Appeals again reversed, holding that the
District Court had yet to apply the correet standard. 170
U. S. App. D. C. 158, 516 F. 2d 751 (1975). The court recog-
nized that the “presence or absence of a good faith attempt to
minimize on the part of the agents is undoubtedly one factor
to be considered in assessing whether the minimization require-
ment has been satisfied,” but went on to hold that “the decision
on the suppression motion must ultimately be based on the
reasonableness of the actual interceptions and not on whether
the agents subjectively intended to minimize their intercep-
tions.” Id., at 163, 516 F. 2d, at 756. Then, because of the
extended period of time which had elapsed since the commis-
sion of the offense in question, that court itself examined the
intercepted conversations and held that suppression was not
abpropriate in this case because the court could not conclude
that “some conversation was intercepted which clearly would
not have been intercepted had reasonable attempts at minimi-
zation been made.” Id., at 164, 516 F. 2d, at 757.°

On the remand from the Court of Appeals, following a
nonjury trial on stipulated evidence which consisted primarily
of petitioners’ intercepted conversations, Scott was found
guilty of selling and purchasing narcoties not in the original
stamped package, see 26 U. S. C. §4704 (a) (1964 ed.), and
Thurmon of conspiracy to sell narcotics, see 26 U. S. C. §§ 7237
(b) and 4705 (a) (1964 ed.).® The Court of Appeals affirmed

8 The Court of Appeals, with four judges dissenting, denied rehearing and
rehearing en bane, 173 U. S. App. D. C. 118, 522 F. 2d 1333 (1975), and
we denied certiorari, 425 U. S. 917 (1976). MRr. JusTICE BRENNAN, MR.
JusticE MarsHALL, and MR. JusTicE PoweLL dissented from the denial
of certiorari.

9 The specific statutes under which petitioners were convicted were
repealed in connection with the enactment of the Comprehensive Drug
Abuse Prevention and Control Act of 1970, 84 Stat. 1292.
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the convictions, 179 U. 8. App. D. C. 281, 551 F. 2d 467 (1977),
and we granted certiorari. 434 U.S. 888 (1977).

IT

Petitioners’ principal contention is that the failure to make
good-faith efforts to comply with the minimization require-
ment is itself a violation of § 2518 (5). They urge that it is
only after an assessment is made of the agents’ good-faith
efforts, and presumably a determination that the agents did
make such efforts, that one turns to the question of whether
those efforts were reasonable under the circumstances. See
Reply Brief for Petitioner 4-5. Thus, argue petitioners,
Agent Cooper’s testimony, which is basically a concession that
the Government made no efforts which resulted in the non-
interception of any call, is dispositive of the matter. The
so-called “call analysis,” which was introduced by the Govern-
ment to suggest the reasonableness of intercepting most of the
calls, cannot lead to a contrary conclusion because, having
been prepared after the fact by a Government attorney and
using terminology and categories which were not indicative of
the agents’ thinking at the time of the interceptions, it does
not reflect the perceptions and mental state of the agents who
actually conducted the wiretap.

The Government responds that petitioners’ argument fails
to properly distinguish between what is necessary to establish
a statutory or constitutional violation and what is necessary
to support a suppression remedy once a violation has been
established.” In view of the deterrent purposes of the exclu-

10 The Government, also argues that even if the agents in this case vio-
lated the minimization requirement by intercepting some conversations
which could not have reasonably been intercepted, § 2518 (10) requires
suppression of only those conversations which were illegally intercepted,
not suppression of all the intercepted conversations. See, e. g., United
States v. Cozx, 462 F. 2d 1293, 1301-1302 (CAS8 1972), cert. denied, 417
U. S. 918 (1974); United States v. Sisca, 361 F. Supp. 735, 746-747
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sionary rule, consideration of official motives may play some
part in determining whether application of the exclusionary
rule is appropriate after a statutory or constitutional violation
has been established. But the existence vel non of such a
violation turns on an objective assessment of the officer’s
actions in light of the facts and circumstances confronting him
at the time. Subjective intent alone, the Government con-
tends, does not make otherwise lawful conduet illegal or
unconstitutional.™

(SDNY 1973), aff’d, 503 F. 2d 1337 (CA2), cert. denied, 419 U. S. 1008
(1974); United States v. Mainello, 345 F. Supp. 863, 874-877 (EDNY
1972); United States v. LaGorga, 336 F. Supp. 190 (WD Pa. 1971). Tt
also renews its argument that petitioner Scott does not have standing to
raise a minimization challenge based upon the interception of conversa-
tions to which he was not a party. To permit such a challenge would
allow Scott to secure the suppression of evidence against him by showing
that the rights of other parties were violated. This, argues the Govern-
ment, would contravene well-settled principles of Fourth Amendment law,
ef. Brown v. United States, 411 U. S. 223, 230 (1973); Alderman v.
United States, 394 U. S. 165, 197 (1969); Simmons v. United States, 390
U. S. 377 (1968), which clearly apply to Title IIT cases, see S. Rep. No.
1097, 90th Cong., 2d Sess., 91, 106 (1968); Alderman v. United States,
supra, at 175-176.

Given our disposition of this case we find it unnecessary to reach the
Government’s contention regarding the scope of the suppression remedy
in the event of a violation of the minimization requirement. We also
decline to address the Government’s argument with respect to standing.
The Government concedes that petitioner Thurmon was a party to some
nonnarcotics-related calls and thus has standing to make the arguments
advanced herein. Thus, even if we were to decide that Scott has no
standing we would be compelled to undertake the decision of these issues.
If, on the other hand, we were to decide that Scott does have standing,
we would simply repeat exactly the same analysis made with respect to
Thurmon’s claim and find against Scott as well. In this circumstance we
need not decide the questions of Scott’s standing. See California Bankers
Assn. v. Shultz, 416 U. S. 21, 44-45 (1974); Doe v. Bolton, 410 U. S, 179,
189 (1973).

11 The Government also adds that even if subjective intent were the
standard, the record does not support the District Court’s conclusion that
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We think the Government’s position, which also served as
the basis for decision in the Court of Appeals, embodies the
proper approach for evaluating compliance with the minimiza-
tion requirement. Although we have not examined this exact
question at great length in any of our prior opinions, almost
without exception in evaluating alleged violations of the
Fourth Amendment the Court has first undertaken an objec-
tive assessment of an officer’s actions in light of the facts and
circumstances then known to him. The language of the
Amendment itself proscribes only ‘“unreasonable” searches and
seizures. In Terry v. Ohio, 392 U. S. 1, 21-22 (1968), the
Court emphasized the objective aspect of the term “reasonable.”

“And in justifying the particular intrusion the police
officer must be able to point to specific and articulable
facts which, taken together with rational inferences from
those facts, reasonably warrant that intrusion. The
scheme of the Fourth Amendment becomes meaningful
only when it is assured that at some point the conduet of
those charged with enforcing the laws can be subjected to
the more detached, neutral scrutiny of a judge who must
evaluate the reasonableness of a particular search or
seizure in light of the particular circumstances. And in
making that assessment it is imperative that the facts be
judged against an objective standard; would the facts
available to the officer at the moment of the seizure or the
search ‘warrant a man of reasonable caution in the belief’
that the action taken was appropriate?” (Footnotes
omitted.)

See also Beck v. Ohio, 379 U. S. 89, 96-97 (1964); Henry v.
United States, 361 U. S. 98, 102-103 (1959).

the agents subjectively intended to violate the statute or the Constitution.
It contends that the failure to stop intercepting calls, the interception of
which was entirely reasonable, does not support a finding that the agents
would have intercepted calls that should not have been intercepted had they
been confronted with that situation. We express no view on this matter.
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We have since held that the fact that the officer does not
have the state of mind which is hypothecated by the reasons
which provide the legal justification for the officer’s action does
not invalidate the action taken as long as the circumstances,
viewed objectively, justify that action. In United States v.
Robinson, 414 U. S, 218 (1973), a suspect was searched
incident to a lawful arrest. He challenged the search on the
ground that the motivation for the search did not coincide with
the legal justification for the search-incident-to-arrest excep-
tion. We rejected this argument: “Since it is the fact of
custodial arrest which gives rise to the authority to search, it
is of no moment that [the officer] did not indicate any sub-
jective fear of the respondent or that he did not himself
suspect that respondent was armed.” Id., at 236. The Courts
of Appeals which have considered the matter have likewise
generally followed these principles, first examining the chal-
lenged searches under a standard of objective reasonableness
without regard to the underlying intent or motivation of the
officers involved.*?

Petitioners do not appear, however, to rest their argument
entirely on Fourth Amendment principles. Rather, they argue
in effect, that regardless of the search-and-seizure analysis
conducted under the Fourth Amendment, the statute regulat-
ing wiretaps requires the agents to make good-faith efforts at

12 See, e. ¢., United States v. Bugarin-Casas, 484 F. 2d 853, 854 n. 1
(CA9 1973), cert. denied, 414 U. S. 1136 (1974) (“The fact that the
agents were intending at the time they stopped the car to search it in any
event . . . does not render the search, supported by independent probable
cause, invalid”); Dodd v. Beto, 435 F. 2d 868, 870 (CA5 1970), cert.
denied, 404 U. 8. 845 (1971); Klingler v. United States, 409 F. 2d 299, 304
(CAS), cert. denied, 396 U. S. 859 (1969); Green v. United States, 386
F. 2d 953, 956 (CA10 1967); Sirimarco v. United States, 315 F. 2d 699,
702 (CAILOQ), cert. denied, 374 U. 8. 807 (1963). As is our usual custom,
we do not, in citing these or other cases, intend to approve any particular
language or holding in them:.
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minimization, and the failure to make such efforts is itself a
violation of the statute which requires suppression.

This argument fails for more than one reason. In the first
place, in the very section in which it direets minimization
Congress, by its use of the word “conducted,” made it clear
that the focus was to be on the agents’ actions not their
motives. Any lingering doubt is dispelled by the legislative
history which, as we have recognized before in another context,
declares that § 2515 was not intended “generally to press the
scope of the suppression role beyond present search and seizure
law.” S. Rep. No. 1097, 90th Cong., 2d Sess., 96 (1968).
See Alderman v. United States, 394 U. S. 165, 175-176
(1969) .

111

We turn now to the Court of Appeals’ analysis of the
reasonableness of the agents’ conduet in intercepting all of the
calls in this particular wiretap. Because of the necessarily
ad hoc nature of any determination of reasonableness, there
can be no inflexible rule of law which will decide every case.

13 This is not to say, of course, that the question of motive plays abso-
lutely no part in the suppression inquiry. On occasion, the motive with
which the officer conducts an illegal search may have some relevance in
determining the propriety of applying the exclusionary rule. For exam-
ple, in United States v. Janis, 428 U. 8. 433, 458 (1976), we ruled that
evidence unconstitutionally seized by state police could be introduced in
federal civil tax proceedings because “the imposition of the exclusionary
rule . . . is unlikely to provide significant, much less substantial, additional
deterrence. It falls outside the offending officer’s zone of primary inter-
est.” See also United States v. Ceccolini, 435 U. S. 268, 276-277 (1978).
This focus on intent, however, becomes relevant only after it has been
determined that the Constitution was in fact violated. We also have
little doubt that as a practical matter the judge’s assessment of the
motives of the officers may occasionally influence his judgment regarding
the credibility of the officers’ claims with respect to what information was
or was not available to them at the time of the incident in question. But
the assessment and use of motive in this limited manner is irrelevant to
our analysis of the questions at issue in this case.

O T SO P L |
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The statute does not forbid the interception of all nonrelevant
conversations, but rather instruets the agents to conduct the
surveillance in such a manner as to “minimize” the intercep-
tion of such conversations. Whether the agents have in fact
conducted the wiretap in such a manner will depend on the
facts and circumstances of each case.

We agree with the Court of Appeals that blind reliance on
the percentage of nonpertinent calls intercepted is not a sure
guide to the correct answer. Such percentages may provide
assistance, but there are surely cases, such as the one at bar,
where the percentage of nonpertinent calls is relatively high
and yet their interception was still reasonable. The reasons
for this may be many. Many of the nonpertinent calls may
have been very short. Others may have been one-time only
calls. Still other calls may have been ambiguous in nature or
apparently involved guarded or coded language. In all these
circumstances agents can hardly be expected to know that the
calls are not pertinent prior to their termination.

In determining whether the agents properly minimized, it is
also important to consider the circumstances of the wiretap.
For example, when the investigation is focusing on what is
thought to be a widespread conspiracy more extensive surveil-
lance may be justified in an attempt to determine the precise
scope of the enterprise. And it is possible that many more of
the conversations will be permissibly interceptable because
they will involve one or more of the co-conspirators. The type
of use to which the telephone is normally put may also have
some bearing on the extent of minimization required. For
example, if the agents are permitted to tap a public telephone
because one individual is thought to be placing bets over the
phone, substantial doubts as to minimization may arise if the
agents listen to every call which goes out over that phone
regardless of who places the call. On the other hand, if the
phone is located in the residence of a person who is thought to
be the head of a major drug ring, a contrary conclusion may
be indicated.
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Other factors may also play a significant part in a particular
case. For example, it may be important to determine at
exactly what point during the authorized period the intercep-
tion was made. During the early stages of surveillance the
agents may be forced to intercept all calls to establish cate-
gories of nonpertinent calls which will not be intercepted
thereafter. Interception of those same types of calls might
be unreasonable later on, however, once the nonpertinent
categories have been established and it is clear that this par-
ticular conversation is of that type. Other situations may
arise where patterns of nonpertinent calls do not appear. In
these circumstances it may not be unreasonable to intercept
almost every short conversation because the determination of
relevancy cannot be made before the call is completed.

After consideration of the minimization claim in this case in
the light of these observations, we find nothing to persuade us
that the Court of Appeals was wrong in its rejection of that
claim.** Forty percent of the calls were clearly narcotics
related and the propriety of their interception is, of course, not
in dispute. Many of the remaining calls were very short, such
as wrong-number calls, calls to persons who were not available
to come to the phone, and calls to the telephone company to

14 Petitioners argue that the “district court found that the call analysis
contained errors of characterization and factual inaccuracies and did not
represent information known to the agents at the time of interception.”
Brief for Petitioners 25-26. We do not think petitioners have fairly
characterized the District Court’s findings, however. The District Court
found: “The ‘call analysis’ conflicts with the reports and characterizations
of the intercepted calls as made and determined by the monitoring agents
whose conduet is controlling in this case.” App. 38. This does not
suggest that the call analysis was factually erroneous, but rather that the
categories used by the attorney who prepared the analysis were not neces-
sarily of the same sort employed by the monitoring agents. This finding
would thus have relevance if the critical inquiry focused on the subjective
intent of the agents, but it certainly cannot be read as a finding that the
general analysis of the calls set forth in the call analysis contains “factual
Inaccuracies.”
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hear the recorded weather message which lasts less than 90
seconds. In a case such as this, involving a wide-ranging
conspiracy with a large number of participants, even a seasoned
listener would have been hard pressed to determine with any
precision the relevancy of many of the calls before they were
completed.” A large number were ambiguous in nature, mak-
ing characterization virtually impossible until the completion
of these calls. And some of the nonpertinent conversations
were one-time conversations. Since these calls did not give
the agents an opportunity to develop a category of innocent
calls which should not have been intercepted, their intercep-
tion cannot be viewed as a violation of the minimization
requirement,

We are thus left with the seven calls between Jenkins and
her mother. The first four calls were intercepted over a three-
day period at the very beginning of the surveillance. They
were of relatively short length and at least two of them
indicated that the mother may have known of the conspiracy.
The next two calls, which occurred about a week later, both
contained statements from the mother to the effect that she
had something to tell Jenkins regarding the “business” but
did not want to do so over the phone. The final call was
substantially longer and likewise contained a statement which
could have been interpreted as having some bearing on the
conspiracy, . e., that one “Reds,” a suspect in the conspiracy,

15 Petitioners intimate that the scope of the investigation was nar-
rower than originally anticipated because the intercepts revealed only
local purchases within the Washington area. That certainly has no bearing
on what the officers had reasonable cause to believe at the time they made
the interceptions, however. And while it is true that the conspiracy turned
out to involve mainly local distribution, rather than major interstate and
international importation, it is not at all clear that the information garnered
through the wiretap reduced the agents’ estimates of the number of people
involved or the extent of the drug traffic. In short, there is little doubt
on the record that, as the agents originally thought, the conspiracy can
fairly be characterized as extensive.
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had called to ask for a telephone number. Although none of
these conversations turned out to be material to the investiga-
tion at hand, we cannot say that the Court of Appeals was
incorrect in concluding that the agents did not act unreason-
ably at the time they made these interceptions. Its judgment
is accordingly

Affirmed.

MRg. JusTick BRENNAN, with whom MR. JUSTICE MARSHALL
joins, dissenting.

In 1968, Congress departed from the longstanding national
policy forbidding surreptitious interception of wire communi-
cations," by enactment of Title IIT of the Omnibus Crime
Control and Safe Streets Act of 1968, 18 U. S. C. §§ 2510-2520
(1976 ed.). That Act, for the first time authorizing law enforce-
ment personnel to monitor private telephone conversations,
provided strict guidelines and limitations on the use of wiretaps
as a barrier to Government infringement of individual privacy.
One of the protections thought essential by Congress as a
bulwark against unconstitutional governmental intrusion on
private conversations is the “minimization requirement”’ of
§ 2518 (5). The Court today eviscerates this congressionally
mandated protection of individual privacy, marking the third
decision in which the Court has disregarded or diluted con-
gressionally established safeguards ? designed to prevent Gov-
ernment electronic surveillance from becoming the abhorred

1 Prior to the enactment of Title ITI, § 605 of the Communications Act
of 1934, ch. 652, 48 Stat. 1064, 1104, provided that “no person not
being authorized by the sender shall intercept any communication and
divulge or publish the existence, contents, substance, purport, effect, or
meaning of such intercepted communication to any person . . ..”

2 See United States v. Donovan, 429 U. S. 413, 445 (1977) (MARSHALL,
J., dissenting in part); United States v. Kahn, 415 U, S. 143, 158 (1974)
(Douglas, J., dissenting) ; see also United States v. Chavez, 416 U. S. 562,
580 (1974) (opinion of Douglas, J.).
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general warrant which historically had destroyed the cherished
expectation of privacy in the home.?

The “minimization provision” of § 2518 (5) provides, inter
alia, that every order authorizing interception of wire com-
munications include a requirement that the interception “shall
be conducted in such a way as to minimize the interception
of communications not otherwise subject to interception under
this chapter . . . .” (Emphasis added.) The District Court’s
findings of fact, not challenged here or in the Court of Appeals,
plainly establish that this requirement was shamelessly vio-
lated. The District Court found:

“[T]he monitoring agents made no attempt to comply
with the minimization order of the Court but listened
to and recorded all calls over the [subject] telephone.
They showed no regard for the right of privacy and did
nothing to avoid unnecessary intrusion.” App. 36.

The District Court further found that the special agent
who conducted the wiretap testified under oath that “he and
the agents working under him knew of the minimization
requirement but made no attempt to comply therewith.” Id.,
at 37. The District Court found a “knowing and purposeful
failure” to comply with the minimization requirements. Id.,
at 39. These findings, made on remand after re-examination,
reiterated the District Court’s initial finding that “[the
agents] did not even attempt ‘lip service compliance’ with the
provision of the order and statutory mandate but rather com-
pletely disregarded it.” 331 F. Supp. 233, 247 (DC 1971).
In the face of this clear finding that the agents monitored
every call and, moreover, knowingly failed to conduct the
wiretap “in such a way as to minimize the interception of com-
munications” not subject to interception, and despite the fact
that 60% of all calls intercepted were not subject to intercep-

3 See United States v. Kahn, supra, at 160-162, and nn. 3-4 (Douglas, J.,
dissenting).
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tion, the Court holds that no violation of § 2518 (5) occurred.
The basis for that conclusion is a post hoc reconstruction
offered by the Government of what would have been reason-
able assumptions on the part of the agents had they attempted
to comply with the statute. Since, on the basis of this recon-
struction of reality, it would have been reasonable for the
agents to assume that each of the calls dialed and received
was likely to be in connection with the eriminal enterprise,
there was no violation, notwithstanding the fact that the
agents intercepted every call with no effort to minimize inter-
ception of the noninterceptable calls. That reasoning is thrice
flawed.

First, and perhaps most significant, it totally disregards the
explicit congressional command that the wiretap be conducted
s0 as to minimize interception of communications not subject
to interception. Second, it blinks reality by accepting, as a
substitute for the good-faith exercise of judgment as to which
calls should not be intercepted by the agent most familiar with
the investigation, the post hoc conjectures of the Government
as to how the agent would have acted had he exercised his
judgment. Because it is difficult to know with any degree of
certainty whether a given communication is subject to inter-
ception prior to its interception, there necessarily must be a
margin of error permitted. But we do not enforce the basic
premise of the Aect that intrusions of privacy must be kept to
the minimum by excusing the failure of the agent to make the
good-faith effort to minimize which Congress mandated. In
the nature of things it is impossible to know how many fewer
interceptions would have occurred had a good-faith judgment
been exercised, and it is therefore totally unacceptable to
permit the failure to exercise the congressionally imposed duty
to be excused by the difficulty in predicting what might have
oceurred had the duty been exercised. Finally, the Court’s
holding permits Government agents deliberately to flout the
duty imposed upon them by Congress. In a linguistic tour
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de force the Court converts the mandatory language that the
interception “shall be conducted” to a precatory suggestion.
Nor can the Court justify its disregard of the statute’s
language by any demonstration that it is necessary to do so to
effectuate Congress’ purpose as expressed in the legislative
history. On the contrary, had the Court been faithful to the
congressional purpose, it would have discovered in § 2518 (10)
(a) and its legislative history the unambiguous congressional
purpose to have enforced the several limitations on intercep-
tion imposed by the statute. Section 2518 (10)(a) requires
suppression of evidence intercepted in violation of the statute’s
limitations on interception, and the legislative history empha-
sizes Congress’ intent that the exclusionary remedy serve as a
deterrent against the violation of those limitations by law
enforcement personnel. See S. Rep. No. 1097, 90th Cong.,
2d Sess., 96 (1968).

The Court’s attempted cbfuscation in Part I1, ante, at 135—
139, of its total disregard of the statutory mandate * is a trans-
parent failure. None of the cases discussed there deciding the
reasonableness under the Fourth Amendment of searches and
seizures deals with the discrete problems of wire interceptions
or addresses the construction of the minimization requirement
of § 2518 (5). Congress provided the answer to that problem,
and the wording of its command, and not general Fourth
Amendment prineiples, must be the guide to our decision. The
Court offers no explanation for its failure to heed the aphorism:
“Though we may not end with the words in construing a
disputed statute, one certainly begins there.” Frankfurter,

¢ Although the Court’s refusal to recognize as violative of § 2518 (5) a
wiretap conducted in bad faith without regard to minimization necessarily
will result in many invasions of privacy which otherwise would not occur,
the objective requirement of “reasonableness” left unimpaired by the Court
will clearly require suppression of interceptions in other circumstances.
See, e. g., Bynum v. United States, 423 U. S. 952 (1975) (BreNNAN, J.,
dissenting from denial of certiorari).
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Some Reflections on the Reading of Statutes, 47 Colum. L.
Rev. 527, 535 (1947).°

Moreover, today’s decision does not take even a sidelong
glance at United States v. Kahn, 415 U. S. 143 (1974), whose
reasoning it undercuts, and which may now require overruling.
Answering the question in Kahn of who must be named in an

application and order authorizing electronic surveillance, the
Court held:

“Title III requires the naming of a person in the applica-
tion or interception order only when the law enforcement
authorities have probable cause to believe that that indi-
vidual is ‘committing the offense’ for which the wiretap
is sought.” Id., at 155.

To support that holding against the argument that it would,
in effect, approve a general warrant prosecribed by Title 11T
and the Fourth Amendment, see id., at 158-163 (Douglas, J.,
dissenting), the Court relied on the minimization requirement
as an adequate safeguard to prevent such unlimited invasions
of personal privacy:

“[Iln accord with the statute the order required the
agents to execute the warrant in such a manner as to
minimize the interception of any innocent conversa-
tions. . . . Thus, the failure of the order to specify that
Mrs. Kahn’s conversations might be the subject of inter-
ception hardly left the executing agents free to seize at
will every communication that came over the wire—and
there is no indication that such abuses took place in this
case.” Id., at 154-155. (Footnotes omitted.)

Beyond the inconsistency of today’s decision with the rea-
soning of Kahn, the Court manifests a disconcerting willingness
to unravel individual threads of statutory protection without

5 Accord, United States v. Kahn, 415 U. S, at 151 (“[T]he starting
point, as in all statutory construction, is the precise wording chosen by
Congress in enacting Title III”).
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regard to their interdependence and to whether the cumulative
effect is to rend the fabric of Title IIl’s “congressionally
designed bulwark against conduct of authorized electronic
surveillance in a manner that violates the constitutional guide-
lines announced in Berger v. New York, 388 U. S. 41 (1967),
and Katz v. United States, 389 U. S. 347 (1967),” Bynum V.
United States, 423 U. S. 952 (1975) (BreNNAN, J., dissenting
from denial of certiorari). This process of myopic, incre-
mental denigration of Title I1I's safeguards raises the specter
that, as judicially “enforced,” Title III may be vulnerable to
constitutional attack for violation of Fourth Amendment
standards, thus defeating the careful effort Congress made to
avert that result.
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FLAGG BROS., INC,, T AL. v. BROOKS ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT

No. 77-25. Argued January 18, 1978—Decided May 15, 1978%

After respondent Brooks and her family had been evicted from their apart-
ment and their belongings had been stored by petitioner storage com-
pany, Brooks was threatened with sale of her belongings pursuant to
New York Uniform Commercial Code §7-210 unless she paid her
storage account. She thereupon brought this class action under 42
U. S. C. § 1983, seeking damages and injunctive relief and a declaration
that the sale pursuant to § 7-210 (which provides a procedure whereby a
warehouseman conforming to the provisions of the statute may convert
his lien into good title) would violate the Due Process and Equal Protec-
tion Clauses of the Fourteenth Amendment. Subsequent interventions
by respondent Jones as plaintiff and petitioners warehouse associations
and the New York State Attorney General as defendants were permitted.
The District Court dismissed the complaint for failure to state a claim
for relief under § 1983, which provides, inter alia, that every person who
under color of any state statute subjects any ecitizen to the deprivation
of any rights secured by the Constitution and federal laws shall be
liable to the injured party. The Court of Appeals reversed, holding
that state action might be found in the exercise by a private party of
“some power delegated to it by the State which is traditionally asso-
ciated with sovereignty,” and that “by enacting § 7-210 New York not
only delegated to the warehouseman a portion of its sovereign monopoly
power over binding conflict resolution . . . but also let him, by selling
stored goods, execute a lien and thus perform a function which has
traditionally been that of the sheriff.” Held: A warehouseman’s pro-
posed sale of goods entrusted to him for storage, as permitted by § 7-210,
is not “state action,” and since the allegations of the complaint failed to
establish that any violation of respondents’ Fourteenth Amendment rights
was committed by either the storage company or the State of New York,

*Together with No. 77-37, Lefkowitz, Attorney General of New York v.
Brooks et ol.; and No. 77-42, American Warehousemen’s Assn. et al. v.
Brooks et al., also on certiorari to the same court.
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the District Court properly concluded that no claim for relief was stated
by respondents under 42 U. S. C. § 1983. Pp. 155-166.

(a) Respondents’ failure to allege the participation of any public
officials in the proposed sale plainly distinguishes this litigation from
decisions such as North Georgia Fimishing, Inc. v. Di-Chem, Inc., 419
U. 8. 601; Fuentes v. Shevin, 407 U. 8. 67; and Sniadach v. Family
Finance Corp., 395 U. S. 337, which imposed procedural restrictions on
creditors’ remedies. P. 157.

(b) The challenged statute does not delegate to the storage company
an exclusive prerogative of the sovereign. Other remedies for the
settlement of disputes between debtors and creditors (which is not
traditionally a public function) remain available to the parties. Terry
v. Adams, 345 U. S. 461; Smith v. Allwright, 321 U. S. 649; Nizon v.
Condon, 286 U. 8. 73; and Marsh v. Alabama, 326 U. 8. 501, distin-
guished. Pp. 157-163.

(¢) Though respondents contend that the State authorized and
encouraged the storage company’s action by enacting § 7-210, a State’s
mere acquiescence in a private action does not convert such action into
that of the State. Moose Lodge No. 107 v. Irvis, 407 U. S. 163.
Pp. 164-166.

553 .F . 2d 764, reversed.

Reunquist, J., delivered the opinion of the Court, in which BURGER,
C. J., and StEwarT, BLACKMUN, and PowkLr, JJ, joined. MARsHALL, J,,
filed a dissenting opinion, post, p. 166. STEVENS, J., filed a dissenting opin-
ion, in which WHITE and MarsHALL, JJ., joined, post, p. 168. BRENNAN,
J., took no part in the consideration or decision of the cases.

Alvin Altman argued the cause and filed briefs for petition-
ersin No. 77-25. A. Seth Greenwald, Assistant Attorney Gen-
eral of New York, argued the cause for petitioner in No. 77-37.
With him on the briefs were Louis J. Lefkowitz, Attorney Gen-
eral, pro se, and Samuel A. Hirshowitz, First Assistant Attor-
ney General. William H. Towle filed a brief for petitioners
in No. 7742. Arnold H. Shaw filed a brief for the Ware-
housemen’s Association of New York and New Jersey, Inc.,
et al., respondents under this Court’s Rule 21 (4), in support
of petitioners.

Martin A. Schwartz argued the cause for respondents Brooks
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et al. in all cases. With him on the brief was Lawrence S.
Kahn.t

MRg. JusticE REENQUIST delivered the opinion of the Court.

The question presented by this litigation is whether a ware-
houseman’s proposed sale of goods entrusted to him for stor-
age, as permitted by New York Uniform Commercial Code
§ 7-210 (McKinney 1964),* is an action properly attributable

+Briefs of amici curiae urging affirmance were filed by W. Bernard
Richland and L. Kevin Sheridan for the city of New York; by John E.
Kirklin and Kalman Finkel for the Legal Aid Society of New York City;
by John C. Esposito for the New York State Consumer Protection Board;
and by Robert 8. Catz for the Urban Law Institute in No. 77-42.

1 The challenged statute reads in full:

“§ 7—210. Enforcement of Warehouseman’s Lien

“(1) Except as provided in subsection (2), a warehouseman’s lien may
be enforced by public or private sale of the goods in bloc or in parcels, at
any time or place and on any terms which are commercially reasonable,
after notifying all persons known to claim an interest in the goods. Such
notification must include a statement of the amount due, the nature of the
proposed sale and the time and place of any public sale. The fact that a
better price could have been obtained by a sale at a different time or in a
different method from that selected by the warehouseman is not of itself
sufficient to establish that the sale was not made in a commercially reason-
able manner. If the warehouseman either sells the goods in the usual
manner in any recognized market therefor, or if he sells at the price current
in such market at the time of his sale, or if he has otherwise sold in
conformity with commercially reasonable practices among dealers in the
type of goods sold, he has sold in a commercially reasonable manner. A
sale of more goods than apparently necessary to be offered to insure
satisfaction of the obligation is not commercially reasonable except in cases
covered by the preceding sentence.

“(2) A warehouseman’s lien on goods other than goods stored by a
merchant in the course of his business may be enforced only as follows:

“(a) All persons known to claim an interest in the goods must be
notified.

“(b) The notification must be delivered in person or sent by registered
or certified letter to the last known address of any person to be notified.

“(c) The notification must include an itemized statement of the claim, a
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to the State of New York. The District Court found that the
warehouseman’s conduct was not that of the State, and dis-
missed this suit for want of jurisdietion under 28 U. S. C.

description of the goods subject to the lien, a demand for payment within
a specified time not less than ten days after receipt of the notification, and
a conspicuous statement that unless the claim is paid within that time the
goods will be advertised for sale and sold by auection at a specified time
and place.

“(d) The sale must conform to the terms of the notification.

“(e) The sale must be held at the nearest suitable place to that where
the goods are held or stored.

“(f) After the expiration of the time given in the notification, an adver-
tisement of the sale must be published once a week for two weeks
consecutively in a newspaper of general circulation where the sale is to be
held. The advertisement must include a description of the goods, the
name of the person on whose account they are being held, and the time
and place of the sale. The sale must take place at least fifteen days after
the first publication. If there is no newspaper of general circulation where
the sale is to be held, the advertisement must be posted at least ten days
before the sale in not less than six conspicuous places in the neighborhood
of the proposed sale.

“(3) Before any sale pursuant to this section any person claiming a
right in the goods may pay the amount necessary to satisfy the lien and
the reasonable expenses incurred under this section. In that event the
goods must not be sold, but must be retained by the warehouseman subject
to the terms of the receipt and this Article.

“(4) The warehouseman may buy at any public sale pursuant to this
section.

“(5) A purchaser in good faith of goods sold to enforce a warehouse-
man’s lien takes the goods free of any rights of persons against whom the
lien was valid, despite noncompliance by the warehouseman with the
requirements of this section.

“(6) The warehouseman may satisfy his lien from the proceeds of any
sale pursuant to this section but must hold the balance, if any, for delivery
on demand to any person tv whom he would have been bound to deliver
the goods.

“(7) The rights provided by this section shall be in addition to all other
rights allowed by law to a creditor against his debtor.

“(8) Where a lien is on goods stored by a merchant in the course of his
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§ 1343 (3). 404 F. Supp. 1059 (SDNY 1975). The Court of
Appeals for the Second Circuit, in reversing the judgment of
the District Court, found sufficient state involvement with the
proposed sale to invoke the provisions of the Due Process
Clause of the Fourteenth Amendment. 553 ¥. 2d 764 (1977).
We agree with the Distriet Court, and we therefore reverse.

I

According to her complaint, the allegations of which we
must accept as true, respondent Shirley Brooks and her fam-
ily were evicted from their apartment in Mount Vernon, N. Y.,
on June 13, 1973. The city marshal arranged for Brooks’
possessions to be stored by petitioner Flagg Brothers, Inec.,
in its warehouse. Brooks was informed of the cost of mov-
ing and storage, and she instructed the workmen to pro-
ceed, although she found the price too high. On August 25,
1973, after a series of disputes over the validity of the
charges being claimed by petitioner Flagg Brothers, Brooks
recelved a letter demanding that her account be brought up to
date within 10 days “or your furniture will be sold.” App.
13a. A series of subsequent letters from respondent and her
attorneys produced no satisfaction.

Brooks thereupon initiated this class action in the District
Court under 42 U. 8. C. § 1983, seeking damages, an injunc-
tion against the threatened sale of her belongings, and the
declaration that such a sale pursuant to § 7-210 would violate
the Due Process and Equal Protection Clauses of the Four-
teenth Amendment. She was later joined in her action by
Gloria Jones, another resident of Mount Vernon whose goods
had been stored by Flagg Brothers following her evietion.

business the lien may be enforced in accordance with either subsection
(1) or (2).

“(9) The warehouseman is liable for damages caused by failure to
comply with the requirements for sale under this section and in case of
willful violation is liable for conversion.”
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The American Warehousemen’s Association and the Interna-
tional Association of Refrigerated Warehouses, Inec., moved to
intervene as defendants, as did the Attorney General of New
York and others seeking to defend the constitutionality of the
challenged statute.? On July 7, 1975, the District Court, rely-
ing primarily on our decision in Jackson v. Metropolitan
Edison Co., 419 U. S. 345 (1974), dismissed the complaint for
failure to state a claim for relief under § 1983.

A divided panel of the Court of Appeals reversed.®* The
majority noted that Jackson had suggested that state action
might be found in the exercise by a private party of ¢ ‘some

2Tn his order granting the motions to intervene, Judge Gurfein noted
that respondent Brooks’ goods had been returned to her, but he found that
her action had been saved from mootness by her claim for damages. 63
F. R. D. 409, 412 (SDNY 1974). We have no occasion to consider the
correctness of that decision, since we have concluded, n. 3, infra, that the
claim of respondent Jones remains alive.

3 Jones died prior to the court’s decision. However, the court concluded
that, under 42 U. 8. C, § 1983, her claim survived for the benefit of her
estate, since a comparable claim would survive under applicable New York
law. 553 F. 2d, at 768 n. 7. For simplicity, Jones will be referred to as a
respondent herein.

The court also noted that Jones had recovered most of her possessions
after the District Court’s dismissal of her action. Unlike Brooks, she paid
the charges demanded by Flagg Brothers, but did so “only because of
alleged threats of sale and the twenty-month detention of the goods.” Ibid.

At this point in the litigation, it is clear that Flagg Brothers has not sold
and will not sell the belongings of either respondent. Although injunctive
relief against such sale is therefore no longer available, we must reach the
merits of the claim if either respondent can demonstrate that she has
suffered monetary damage by reason of the workings of § 7-210. See, e. g.,
Liner v. Jafco, Inc., 375 U. S. 301, 305-306 (1964). The affidavit sub-
mitted with Jones’ complaint alleges that Flagg Brothers charged her an
auctioneer’s fee, pursuant to § 7-210 (3), which she has now paid. If she
is correct that the warehouseman’s invocation of the statute constitutes
a violation by the State itself of the Fourteenth Amendment, she would
surely be entitled to recover that fee. We express no opinion as to
whether she could prove other damages causally related to the threatened
use of the sale provisions.
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power delegated to it by the State which is traditionally asso-
ciated with sovereignty.”” 553 F. 2d, at 770, quoting 419
U. 8., at 353. The majority found:

“IBly enacting § 7-210, New York not only delegated to
the warehouseman a portion of its sovereign monopoly
power over binding conflict resolution [eitations omitted],
but also let him, by selling stored goods, execute a lien

and thus perform a function which has traditionally been
that of the sheriff.” 553 F. 2d, at 771.

The court, although recognizing that the Court of Appeals for
the Ninth Circuit had reached a contrary conclusion in dealing
with an identical California statute in Melara v. Kennedy, 541
F. 2d 802 (1976), concluded that this delegation of power
constituted sufficient state action to support federal juris-
diction under 28 U. S. C. § 1343 (3). The dissenting judge
found the reasoning of Melara persuasive.

We granted certiorari, 434 U. S. 817, to resolve the conflict
over this provision of the Uniform Commercial Code, in effect
in 49 States and the District of Columbia, and to address the
important question it presents concerning the meaning of
“state action” as that term is associated with the Fourteenth
Amendment.*

11

A claim upon which relief may be granted to respondents
against Flagg Brothers under § 1983 must embody at least
two elements. Respondents are first bound to show that they
have been deprived of a right “secured by the Constitution
and the laws” of the United States. They must secondly
show that Flagg Brothers deprived them of this right acting
“under color of any statute” of the State of New York. It is
clear that these two elements denote two separate areas of

4 Even if there is “state action,” the ultimate inquiry in a Fourteenth
Amendment case is, of course, whether that action constitutes a denial or
deprivation by the State of rights that the Amendment protects.
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inquiry. Adickes v. 8. H. Kress & Co., 398 U. S. 144, 150
(1970).

Respondents allege in their complaints that “the threatened
sale of the goods pursuant to New York Uniform Commercial
Code § 7-210” is an action under color of state law. App.
14a, 47a. We have previously noted, with respect to a private
individual, that “[wlhatever else may also be necessary to
show that a person has acted ‘under color of [a] statute’ for
purposes of § 1983, . . . we think it essential that he act with
the knowledge of and pursuant to that statute.” Adickes,
supra, at 162 n. 23, Certainly, the complaints can be fairly
read to allege such knowledge on the part of Flagg Brothers.
However, we need not determine whether any further showing
is necessary, since it is apparent that neither respondent has
alleged facts which constitute a deprivation of any right
“secured by the Constitution and laws” of the United States.

A moment’s reflection will clarify the essential distinction
between the two elements of a § 1983 action. Some rights
established either by the Constitution or by federal law are
protected from both governmental and private deprivation.
See, e. g., Jones v. Alfred H. Mayer Co., 392 U. S. 409, 422424
(1968) (discussing 42 U. S. C. §1982). Although a private
person may cause a deprivation of such a right, he may be
subjected to liability under § 1983 only when he does so under
color of law. Cf. 392 U. S., at 424425, and n. 33. However,
most rights secured by the Constitution are protected only
against infringement by governments. See, e. g., Jackson, 419
U. 8., at 349; Cuil Rights Cases, 109 U. S. 3, 17-18 (1883).
Here, respondents allege that Flagg Brothers has deprived
them of their right, secured by the Fourteenth Amendment, to
be free from state deprivations of property without due proe-
ess of law. Thus, they must establish not only that Flagg
Brothers acted under color of the challenged statute, but also
that its actions are properly attributable to the State of New
York.




FLAGG BROS,, INC. v. BROOKS 157
149 Opinion of the Court

It must be noted that respondents have named no public
officials as defendants in this action. The city marshal, who
supervised their evictions, was dismissed from the case by the
consent of all the parties.” This total absence of overt offi-
cial involvement plainly distinguishes this case from earlier
decisions imposing procedural restrictions on creditors’ reme-
dies such as North Georgia Finishing, Inc. v. Di-Chem, Inc.,
419 U. 8. 601 (1975) ; Fuentes v. Shevin, 407 U. S. 67 (1972);
Sniadach v. Family Finance Corp., 395 U. 8. 337 (1969). In
those cases, the Court was careful to point out that the dic-
tates of the Due Process Clause “attac[h] only to the depri-
vation of an interest encompassed within the Fourteenth
Amendment’s protection.” Fuentes, supra, at 84. While as
a factual matter any person with sufficient physical power may
deprive a person of his property, only a State or a private
person whose action “may be fairly treated as that of the State
itself,” Jackson, supra, at 351, may deprive him of “an inter-
est encompassed within the Fourteenth Amendment’s protec-
tion,” Fuentes, supra, at 8. Thus, the only issue presented
by this case is whether Flagg Brothers’ action may fairly be
attributed to the State of New York. We conclude that it
may not.

IIT1

Respondents’ primary contention is that New York has
delegated to Flagg Brothers a power “traditionally exclusively
reserved to the State.” Jackson, supra, at 352. They argue
that the resolution of private disputes is a traditional func-
tion of civil government, and that the State in § 7210 has
delegated this function to Flagg Brothers. Respondents,

5 Of course, where the defendant is a public official, the two elements of
a § 1983 action merge. “The involvement of a state official . . . plainly
provides the state action essential to show a direct violation of petitioner’s
Fourteenth Amendment . . . rights, whether or not the actions of the
police were officially authorized, or lawful.” Adickes v. 8. H. Kress & Co.,
398 U. S. 144, 152 (1970) (citations omitted).
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however, have read too much into the language of our
previous cases. While many functions have been traditionally
performed by governments, very few have been “exclusively
reserved to the State.”

One such area has been elections. While the Constitution
protects private rights of association and advocacy with regard
to the election of public officials, our cases make it clear that
the conduct of the elections themselves is an exclusively publie
function. This principle was established by a series of cases
challenging the exclusion of blacks from participation in
primary elections in Texas. Terry v. Adams, 345 U. S. 461
(1953) ; Smith v. Allwright, 321 U. S. 649 (1944); Nixon v.
Condon, 286 U. S. 73 (1932). Although the rationale of these
cases may be subject to some dispute,® their scope is carefully
defined. The doctrine does not reach to all forms of private
political activity, but encompasses only state-regulated elec-
tions or elections conducted by organizations which in prac-
tice produce ‘“the uncontested choice of public officials.”
Terry, supra, at 484 (Clark, J., concurring). As Mr. Justice
Black described the situation in Terry, supra, at 469: “The
only election that has counted in this Texas county for more
than fifty years has been that held by the Jaybirds from which
Negroes were excluded.” ?

A second line of cases under the publie-function doctrine
originated with Marsh v. Alabama, 326 U, S. 501 (1946). Just
as the Texas Democratic Party in Smith and the Jaybird
Democratic Association in Terry effectively performed the
entire public function of selecting public officials, so too the

6 Indeed, the majority in Terry produced three separate opinions, none
of which commanded a majority of the Court,

"In construing the public-function doctrine in the election context,
the Court has given special consideration to the fact that Congress, in 42
U. S. C. §1971 (a) (1), has made special provision to protect equal access
to the ballot. Terry, 345 U. 8., at 468 (opinion of Black, J.); Smith,
321 U. 8, at 651. No such congressional pronouncement speaks to the
ordinary commercial transaction presented here.
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Gulf Shipbuilding Corp. performed all the necessary muniei-
pal funetions in the town of Chickasaw, Ala., which it owned.
Under those circumstances, the Court concluded it was bound
to recognize the right of a group of Jehovah’s Witnesses to
distribute religious literature on its streets. The Court ex-
panded this municipal-function theory in Food Employees v.
Logan Valley Plaza, Inc., 391 U. S. 308 (1968), to encompass
the activities of a private shopping center. It did so over the
vigorous dissent of Mr. Justice Black, the author of Marsh.
As he described the basis of the Marsh decision :

“The question is, Under what circumstances can private
property be treated as though it were public? The
answer that Marsh gives is when that property has taken
on all the attributes of a town, <. e., ‘residential buildings,
streets, a system of sewers, a sewage disposal plant and a
“business block” on which business places are situated.’
326 U. S., at 502.” 391 U. S., at 332 (dissenting opinion).

This Court ultimately adopted Mr. Justice Black’s interpre-
tation of the limited reach of Marsh in Hudgens v. NLRB,
424 U, 8. 507 (1976), in which it announced the overruling of
Logan Valley.

These two branches of the publie-function doetrine have in
common the feature of exclusivity.® Although the elections
held by the Democratic Party and its affiliates were the only
meaningful elections in Texas, and the streets owned by the

8 Respondents also contend that Evans v. Newton, 382 U. 8. 296 (1966),
establishes that the operation of a park for recreational purposes is an
exclusively public function. We doubt that Newton intended to establish
any such broad doctrine in the teeth of the experience of several American
entrepreneurs who amassed great fortunes by operating parks for recrea-
tional purposes. We think Newton rests on a finding of ordinary state
action under extraordinary circumstances. The Court’s opinion emphasizes
that the record showed “no change in the municipal maintenance and
concern over this facility,” id., at 301, after the transfer of title to private
trustees. That transfer had not been shown to have eliminated the actual
involvement of the city in the daily maintenance and care of the park.
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Gulf Shipbuilding Corp. were the only streets in Chicka-
saw, the proposed sale by Flagg Brothers under § 7-210 is not
the only means of resolving this purely private dispute. Re-
spondent Brooks has never alleged that state law barred her
from seeking a waiver of Flagg Brothers’ right to sell her goods
at the time she authorized their storage. Presumably, re-
spondent Jones, who alleges that she never authorized the
storage of her goods, could have sought to replevy her goods
at any time under state law. See N. Y. Civ. Prac. Law § 7101
et seq. (McKinney 1963). The challenged statute itself pro-
vides a damages remedy against the warehouseman for viola-
tions of its provisions. N. Y. U. C. C. §7-210 (9) (McKin-
ney 1964). This system of rights and remedies, recognizing
the traditional place of private arrangements in ordering rela-
tionships in the commercial world,® can hardly be said to have
delegated to Flagg Brothers an exclusive prerogative of the
sovereign.*

9 Unlike the parade of horribles suggested by our Brother STEVENS in
dissent, post, at 170, this case does not involve state authorization of
private breach of the peace.

10Tt is undoubtedly true, as our Brother STEVENS says in dissent, post,
at 169, that “respondents have a property interest in the possessions that
the warehouseman proposes to sell.” But that property interest is not a
monolithie, abstract concept hovering in the legal stratosphere. It is a
bundle of rights in personalty, the metes and bounds of which are de-
termined by the decisional and statutory law of the State of New York.
The validity of the property interest in these possessions which respond-
ents previously acquired from some other private person depends on
New York law, and the manner in which that same property interest in
these same possessions may be lost or transferred to still another private
person likewise depends on New York law. It would intolerably broaden,
beyond the scope of any of our previous cases, the notion of state action
under the Fourteenth Amendment to hold that the mere existence of a
body of property law in a State, whether decisional or statutory, itself
amounted to “state action” even though no state process or state officials
were ever involved in enforcing that body of law.

This situation is clearly distinguishable from cases such as North Georgia
Finishing, Inc. v. Di-Chem, Inc., 419 U. S. 601 (1975); Fuentes v. Shevin,
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Whatever the particular remedies available under New
York law, we do not consider a more detailed description of
them necessary to our conclusion that the settlement of dis-
putes between debtors and creditors is not traditionally an
exclusive public function.”* Cf. United States v. Kras, 409

407 U. 8. 67 (1972) ; and Sniadach v. Family Finance Corp., 395 U. 8. 337
(1969). In each of those cases a government official participated in the
physical deprivation of what had concededly been the constitutional plain-
tiff’s property under state law before the deprivation occurred. The
constitutional protection attaches not because, as in North Georgia Finish-
ing, a clerk issued a ministerial writ out of the court, but because as a
result of that writ the property of the debtor was seized and impounded
by the affirmative command of the law of Georgia. The creditor in North
Georgia Finishing had not simply sought to pursue the collection of his
debt by private means permissible under Georgia law; he had invoked the
authority of the Georgia court, which in turn had ordered the garnishee not
to pay over money which previously had been the property of the debtor.
See Virginia v. Rives, 100 U. S. 313, 318 (1880); Shelley v. Kraemer, 334
U.S. 1 (1948).

The “consent” inquiry in Fuentes occurred only after the Court had
concluded that state action for purposes of the Fourteenth Amendment
was supplied by the participation in the seizure on the part of the sheriff.
The consent inquiry was directed to whether there had been a waiver of
the constitutional right to due process which had been triggered by state
deprivation of property. But our Brother STEVENS puts the cart before
the horse; he concludes that the respondents’ lack of consent to the
deprivations triggers affirmative constitutional protections which the State
is bound to provide. Thus what was a mere coda to the constitutional
analysis in Fuentes becomes the major theme of the dissent.

11 Tt may well be, as my Brother STEvENS’ dissent contends, that “[t]he
power to order legally binding surrenders of property and the constitutional
restrictions on that power are necessary correlatives in our system.” Post, at
178-179. But here New York, unlike Florida in Fuentes, Georgia in North
Georgia Finishing, and Wisconsin in Sniadach, has not ordered respondents
to surrender any property whatever. It has merely enacted a statute which
provides that a warehouseman conforming to the provisions of the statute
may convert his traditional lien into good title. There is no reason what-
ever to believe that either Flagg Brothers or respondents could not, if they
wished, seek resort to the New York courts in order to either compel or
prevent the “surrenders of property” to which that dissent refers, and that
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U. S. 434, 445446 (1973). Creditors and debtors have had
available to them historically a far wider number of choices
than has one who would be an elected public official, or a
member of Jehovah’s Witnesses who wished to distribute
literature in Chickasaw, Ala., at the time Marsh was
decided. Our analysis requires no parsing of the difference
between various commercial liens and other remedies to sup-
port the conclusion that this entire field of activity is outside
the scope of Terry and Marsh.'> This is true whether these
commercial rights and remedies are created by statute or
decisional law. To rely upon the historical antecedents of a

the compliance of Flagg Brothers with applicable New York property law
would be reviewed after customary notice and hearing in such a proceeding.

The fact that such a judicial review of a self-help remedy is seldom en-
countered bears witness to the important part that such remedies have
played in our system of property rights. This is particularly true of the
warehouseman’s lien, which is the source of this provision in the Uniform
Commercial Code which is the law in 49 States and the District of Co-
lumbia. The lien in this case, particularly because it is burdened by
procedural constraints and provides for a compensatory remedy and
judicial relief against abuse, is not atypical of creditors’ liens historically,
whether created by statute or legislatively enacted. The conduct of
private actors in relying on the rights established under these liens to
resort to self-help remedies does not permit their conduct to be aseribed
to the State. Cf. Steele v. Louisville & Nashville R. Co., 323 U. S. 192
(1944) ; Railway Employees’ Dept. v. Hanson, 351 U. S. 225 (1956).

12 This is not to say that dispute resolution between creditors and debtors
involves a category of human affairs that is never subject to constitutional
constraints. We merely address the public-function doctrine as respond-
ents would apply it to this case.

Self-help of the type involved in this case is not significantly different
from creditor remedies generally, whether created by common law or
enacted by legislatures. New York’s statute has done nothing more than
authorize (and indeed limit)—without participation by any public official—
what Flagg Brothers would tend to do, even in the absence of such author-
ization, i. e., dispose of respondents’ property in order to free up its
valuable storage space. The proposed sale pursuant to the lien in this case
is not a significant departure from traditional private arrangements.
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particular practice would result in the constitutional con-
demnation in one State of a remedy found perfectly permissi-
ble in another. Compare Cox Bakeries v. Timm Moving &
Storage, 554 F. 2d 356, 358-359 (CA8 1977), with Melara, 541
F. 2d, at 805-806, and n. 7. Cf. Bell v. Maryland, 378 U, S.
226, 334-335 (1964) (Black, J., dissenting).™

Thus, even if we were inclined to extend the sovereign-func-
tion doctrine outside of its present carefully confined bounds,
the field of private commercial transactions would be a par-
ticularly inappropriate area into which to expand it. We con-
clude that our sovereign-function cases do not support a find-
ing of state action here.

Our holding today impairs in no way the precedential value
of such cases as Norwood v. Harrison, 413 U. S. 455 (1973),
or Gilmore v. City of Montgomery, 417 U. S. 556 (1974),
which arose in the context of state and municipal programs
which benefited private schools engaging in racially diserimi-
natory admissions practices following judicial decrees desegre-
gating public school systems. And we would be remiss if we
did not note that there are a number of state and municipal
functions not covered by our election cases or governed by
the reasoning of Marsh which have been administered with a
greater degree of exclusivity by States and municipalities than
has the function of so-called “dispute resolution.” Among
these are such functions as eduecation, fire and police protec-
tion, and tax collection.”* We express no view as to the extent,

13 See also Davis v. Richmond, 512 F. 2d 201, 203 (CA1 1975):

“[WT]e are disinclined to decide the issue of state involvement on the basis
of whether a particular class of creditor did or did not enjoy the same
freedom to act in Elizabethan or Georgian England.”

1t Contrary to MR. JUSTICE STEVENS’ suggestion, post, at 172 n. 8§,
this Court has never considered the private exercise of traditional police
funetions. In Griffin v. Maryland, 378 U. S. 130 (1964), the State con-
tended that the deputy sheriff in question had acted only as a private se-
curity employee, but this Court specifically found that he “purported to
exercise the authority of a deputy sheriff.” Id., at 135. Griffin thus sheds

R
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if any, to which a city or State might be free to delegate to
private parties the performance of such functions and thereby
avoid the strictures of the Fourteenth Amendment. The
mere recitation of these possible permutations and combina-
tions of factual situations suffices to caution us that their
resolution should abide the necessity of deciding them.

v

Respondents further urge that Flagg Brothers’ proposed
action is properly attributable to the State because the State
has authorized and encouraged it in enacting § 7-210. Our
cases state “that a State is responsible for the . . . act of
a private party when the State, by its law, has compelled the
act.” Adickes, 3908 U. S., at 170. This Court, however, has
never held that a State’s mere acquiescence in a private action
converts that action into that of the State. The Court re-
jected a similar argument in Jackson, 419 U. S., at 357:

“Approval by a state utility commission of such a request
from a regulated utility, where the commission has not
put its own weight on the side of the proposed practice
by ordering it, does not transmute a practice initiated by
the utility and approved by the commission into ‘state
action.”” (Emphasis added.)

The clearest demonstration of this distinction appears in
Moose Lodge No. 107 v. Irvis, 407 U. S. 163 (1972), which
held that the Commonwealth of Pennsylvania, although not
responsible for racial diserimination voluntarily practiced by a
private club, could not by law require the club to comply with
its own diseriminatory rules. These cases clearly rejected the
notion that our prior cases permitted the imposition of Four-
teenth Amendment restraints on private action by the simple
device of characterizing the State’s inaction as “authoriza-

no light on the constitutional status of private police forces, and we ex-
press no opinion here.
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tion” or “encouragement.” See id., at 190 (BREnNNAN, J.
dissenting).

It is quite immaterial that the State has embodied its deci-
sion not to act in statutory form. If New York had no com-
mercial statutes at all, its courts would still be faced with
the decision whether to prohibit or to permit the sort of sale
threatened here the first time an aggrieved bailor came before
them for relief. A judicial decision to deny relief would be
no less an “authorization” or “encouragement” of that sale
than the legislature’s decision embodied in this statute. It
was recognized in the earliest interpretations of the Four-
teenth Amendment “that a State may act through different
agencies,—either by its legislative, its executive, or its judicial
authorities; and the prohibitions of the amendment extend to
all action of the State” infringing rights protected thereby.
Virginia v. Rwes, 100 U. S, 313, 318 (1880). If the mere
denial of judicial relief is considered sufficient encouragement
to make the State responsible for those private acts, all private
deprivations of property would be converted into public acts
whenever the State, for whatever reason, denies relief sought
by the putative property owner.

Not only is this notion completely contrary to that “essen-
tial dichotomy,” Jackson, supra, at 349, between public and
private acts, but it has been previously rejected by this Court.
In Evans v. Abney, 396 U. S. 435, 458 (1970), our Brother
BreENNAN in dissent contended that a Georgia statutory pro-
vision authorizing the establishment of trusts for racially
restricted parks conferred a “special power” on testators
taking advantage of the provision. The Court nevertheless
concluded that the State of Georgia was in no way responsible
for the purely private choice involved in that case. By the
same token, the State of New York is in no way responsible
for Flagg Brothers’ decision, a decision which the State in
§ 7-210 permits but does not compel, to threaten to sell these
respondents’ belongings.
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Here, the State of New York has not compelled the sale
of a bailor’s goods, but has merely announced the circum-
stances under which its courts will not interfere with a private
sale. Indeed, the crux of respondents’ complaint is not that
the State has acted, but that it has refused to act. This
statutory refusal to act is no different in prineiple from an
ordinary statute of limitations whereby the State declines to
provide a remedy for private deprivations of property after
the passage of a given pericd of time.

We conclude that the allegations of these complaints do
not establish a violation of these respondents’ Fourteenth
Amendment rights by either petitioner Flagg Brothers or
the State of New York. The District Court properly con-
cluded that their complaints failed to state a claim for
relief under 42 U. S. C. § 1983. The judgment of the Court
of Appeals holding otherwise is By

Mgr. JusTice BRENNAN took no part in the consideration or
decision of these cases.

MR. JusTicE MARSHALL, dissenting.

Although I join my Brother STeveENns’ dissenting opinion, I
write separately to emphasize certain aspects of the majority
opinion that I find particularly disturbing.

I cannot remain silent as the Court demonstrates, not for
the first time, an attitude of callous indifference to the reali-
ties of life for the poor. See, e. g., Beal v. Doe, 432 U. S. 438,
455-457 (1977) (MarsHALL, J., dissenting) ; United States v.
Kras, 409 U. S. 434, 458-460 (1973) (MARSHALL, J., dissent-
ing). It blandly asserts that “respondent Jones . . . could
have sought to replevy her goods at any time under state law.”
Ante, at 160. In order to obtain replevin in New York, how-
ever, respondent Jones would first have had to present to a
sheriff an “undertaking” from a surety by which the latter
would be bound to pay “not less than twice the value” of the
goods involved and perhaps substantially more, depending in
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part on the size of the potential judgment against the debtor.
N. Y. Civ. Prac. Law §7102 (e) (McKinney Supp. 1977).
Sureties do not provide such bonds without receiving both a
substantial payment in advance and some assurance of the
debtor’s ability to pay any judgment awarded.

Respondent Jones, according to her complaint, took home
$87 per week from her job, had been evicted from her apart-
ment, and faced a potential liability to the warehouseman of
at least $335, an amount she could not afford. App. 44a—46a.
The Court’s assumption that respondent would have been able
to obtain a bond, and thus secure return of her household goods,
must under the circumstances be regarded as highly question-
able.* While the Court is technically correct that respondent
“could have sought” replevin, it is also true that, given ade-
quate funds, respondent could have paid her rent and remained
in her apartment, thereby avoiding eviction and the seizure of
her household goods by the warehouseman. But we cannot
close our eyes to the realities that led to this litigation. Just
as respondent lacked the funds to prevent evietion, it seems
clear that, once her goods were seized, she had no practical
choice but to leave them with the warehouseman, where they
were subject to foreed sale for nonpayment of storage charges.

I am also troubled by the Court’s cavalier treatment of the
place of historical factors in the “state action” inquiry. While
we are, of course, not bound by what occurred centuries ago in
England, see ante, at 163 n. 13, the test adopted by the Court
itself requires us to decide what functions have been “tradi-
tionally exclusively reserved to the State,” Jackson v. Metro-
politan Edison Co., 419 U. S. 345, 352 (1974) (emphasis
added). Such an issue plainly cannot be resolved in a histori-
cal vacuum. New York’s highest court has stated that “[i]n

*New York’s replevin statutes have been challenged by poor persons
on the ground that they violated equal protection because the poor could
not obtain the required “undertaking.” See Laprease v. Raymours Furni-
ture Co., 315 F. Supp. 716 (NDNY 1970) (three-judge court); Tamburro
v. Trama, 59 Misc. 2d 488, 299 N. Y. S. 2d 528 (1969).




168 OCTOBER TERM, 1977

SteEVENS, J., dissenting 436 U.S.

[New York] the execution of a lien . . . traditionally has
been the function of the Sheriff.”” Blye v. Globe-Wernicke
Realty Co., 33 N. Y. 2d 15, 20, 300 N. E. 2d 710, 713-714
(1973). Numerous other courts, in New York and elsewhere,
have reached a similar conclusion. See, e. g., Sharrock v. Dell
Buick-Cadillac, Inc., 56 App. Div. 2d 446, 455, 393 N. Y. S.
2d 166, 171 (1977) (“[TThe garageman in executing his lien . . .
i1s performing the traditional funection of the Sheriff and is
clothed with the authority of State law”); Parks v. “Mr.
Ford,” 556 F. 2d. 132, 141 (CA3 1977) (en banc) (“Pennsyl-
vania has quite literally delegated to private individuals,
[forced-sale] powers ‘traditionally exclusively reserved’ to
sheriffs and constables”); Cox Bakeries, Inc. v. Timm Moving
& Storage, Inc., 554 F. 2d 356, 358 (CAS8 1977) (Clark, J.)
(by giving a warehouseman forced-sale powers, “the state
has delegated the traditional roles of judge, jury and sheriff”’) ;
Hall v. Garson, 430 F. 2d 430, 439 (CA5 1970) (“The execu-
tion of a lien . . . has in Texas traditionally been the fune-
tion of the Sheriff or constable”).

By ignoring this history, the Court approaches the question
before us as if it can be decided without reference to the role
that the State has always played in lien execution by forced
sale. In so doing, the Court treats the State as if it were, to use
the Court’s words, “a monolithie, abstract concept hovering in
the legal stratosphere.” Ante, at 160 n. 10. The state-action
doctrine, as developed in our past cases, requires that we come
down to earth and decide the issue here with careful attention
to the State’s traditional role.

I dissent.

MRr. Justice STEVENS, with whom MR. Justice WHITE and
MR. JusTicE MARSHALL join, dissenting.

Respondents contend that petitioner Flagg Brothers’ pro-
posed sale of their property to third parties will violate the
Due Process Clause of the Fourteenth Amendment. Assum-
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ing, arguendo, that the procedure to be followed would be
inadequate if the sale were conducted by state officials, the
Court holds that respondents have no federal protection be-
cause the case involves nothing more than a private depriva-
tion of their property without due process of law. In my
judgment the Court’s holding is fundamentally inconsistent
with, if not foreclosed by, our prior decisions which have im-
posed procedural restrictions on the State’s authorization of
certain creditors’ remedies. See North Georgia Finishing, Inc.
v. Di-Chem, Inc., 419 U. 8. 601; Fuentes v. Shevin, 407 U. S.
67; Sniadach v. Family Finance Corp., 395 U. S. 337.

There is no question in this case but that respondents have
a property interest in the possessions that the warehouseman
proposes to sell.* It is also clear that, whatever power of sale
the warehouseman has, it does not derive from the consent of
the respondents.? The claimed power derives solely from the
State, and specifically from § 7-210 of the New York Uniform
Commercial Code. The question is whether a state statute
which authorizes a private party to deprive a person of his
property without his consent must meet the requirements of
the Due Process Clause of the Fourteenth Amendment. This
question must be answered in the affirmative unless the State
has virtually unlimited power to transfer interests in private
property without any procedural protections.®

10Of course the warehouseman may also have a property interest and
the ultimate resolution of the due process issue will require a balancing of
these interests. See Mitchell v. W. T. Grant Co., 416 U. S. 600, 604.

2 Although the petitioners have at various stages of this case contended
that there was an “implied contract” between the warehouseman and
respondents providing for the sale of respondents’ possessions in satisfac-
tion of a lien, the Court of Appeals rejected this claim, 553 F. 2d 764,
767 n. 3, and petitioners conceded in this Court that, taking respondents’
allegations as fact, as we must, there is no contractual issue in this case.
Tr. of Oral Arg. 11.

31t could be argued that since the State has the power to create prop-
erty interests, it should also have the power to determine what procedures
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In determining that New York’s statute cannot be scru-
tinized under the Due Process Clause, the Court reasons that
the warehouseman’s proposed sale is solely private action
because the state statute “permits but does not compel” the
sale, ante, at 165 (emphasis added), and because the warehouse-
man has not been delegated a power “exclusively reserved to
the State,” ante, at 158 (emphasis added). Under this ap-
proach a State could enact laws authorizing private citizens to
use self-help in countless situations without any possibility of
federal challenge. A state statute could authorize the ware-
houseman to retain all proceeds of the lien sale, even if they far
exceeded the amount of the alleged debt; it could authorize
finance companies to enter private homes to repossess mer-
chandise; or indeed, it could authorize “any person with suffi-
cient physical power,” ante, at 157, to acquire and sell the prop-
erty of his weaker neighbor. An attempt to challenge the
validity of any such outrageous statute would be defeated by
the reasoning the Court uses today: The Court’s rationale
would characterize action pursuant to such a statute as purely
private action, which the State permits but does not compel,
in an area not exclusively reserved to the State.

As these examples suggest, the distinctions between “per-
mission” and “compulsion” on the one hand, and “exclusive”
and ‘‘nonexclusive,” on the other, cannot be determinative
factors in state-action analysis. There is no great chasm
between “permission” and ‘“compulsion” requiring particular
state action to fall within one or the other definitional camp.
Even Moose Lodge No. 107 v. Irvis, 407 U. S. 163, upon which
the Court relies for its distinction between “permission” and

should attend the deprivation of those interests. See Arnett v. Kennedy,
416 U. S. 134, 153-154 (Remnquist, J.). Although a majority of this
Court has never adopted that position, today’s opinion revives the theory
in a somewhat different setting by holding that the State can shield its
legislation affecting property interests from due process scrutiny by dele-
gating authority to private parties.

e
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“compulsion,” recognizes that there are many intervening
levels of state involvement in private conduct that may sup-
port a finding of state action.* In this case, the State of New
York, by enacting § 7-210 of the Uniform Commercial Code,
has acted in the most effective and unambiguous way a State
can act. This section specifically authorizes petitioner Flagg
Brothers to sell respondents’ possessions; it details the proce-
dures that petitioner must follow; and it grants petitioner the
power to convey good title to goods that are now owned by
respondents to a third party.’®

While Members of this Court have suggested that statutory
authorization alone may be sufficient to establish state
action,” it is not necessary to rely on those suggestions in this
case because New York has authorized the warehouseman to
perform what is clearly a state function. The test of what
is a state function for purposes of the Due Process Clause has
been variously phrased. Most frequently the issue is pre-
sented in terms of whether the State has delegated a function
traditionally and historically associated with sovereignty.
See, e. g., Jackson v. Metropolitan Edison Co., 419 U. S. 345,
353; Evans v. Newton, 382 U. S. 296, 299. 1In this Court, peti-
tioners have attempted to argue that the nonconsensual trans-

+In Moose Lodge the Court found state action on the basis of the
Liquor Control Board’s regulation which required that “[e]very club
licensee shall adhere to all of the provisions of its Constitution and
By-Laws.” As the Court recognized, this regulation was neutral on its face,
see 407 U. 8., at 178, and did not compel the Lodge to adopt a dis-
criminatory membership rule.

5In fact, § 7-210 (5) (1964) provides:

“A purchaser in good faith of goods sold to enforce a warehouseman’s
lien takes the goods free of any rights of persons against whom the lien
was valid, despite noncompliance by the warehouseman with the require-
ments of this section.”

6 See, e. g., Burton v. Wilmington Parking Authority, 365 U. S. 715, 726
(Stewart, J., concurring); id., at 727 (Frankfurter, J., dissenting); and
id., at 729 (Harlan, J., dissenting).
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fer of property rights is not a traditional function of the sov-
ereign. The overwhelming historical evidence is to the
contrary, however,” and the Court wisely does not adopt this
position. Instead, the Court reasons that state action cannot
be found because the State has not delegated to the warehouse-
man an exclusive sovereign function.® This distinction, how-

" The New York State courts have recognized that the execution of a
lien is a traditional function of the State. See Blye v. Globe-Wernicke
Realty Co., 33 N. Y. 2d 15, 20, 300 N. E. 2d 710, 713-714 (1973). See also
3 W. Blackstone, Commentaries §§ 7-11, pp. *3-6, which notes that the
right of self-help at common law was severely limited.

I fully agree with the Court that the decision of whether or not a
statute is subject to due process scrutiny should not depend on “ ‘whether
a particular class of creditor did or did not enjoy the same freedom to act
in Elizabethan or Georgian England.”” Ante, at 163 n. 13 (citation
omitted). Nonetheless some reference to history and well-settled practice
is necessary to determine whether a particular action is a ‘“traditional
state function.” See Jackson v. Metropolitan Edison Co., 419 U. S. 345.
Indeed, in Jackson the Court specifically referred to Pennsylvania decisions,
rendered in 1879 and 1898, which had rejected the contention that the
furnishing of utility services was a state function. Id., at 353.

8 See ante, at 157-158. As I understand the Court’s notion of “exclusiv-
ity,” the sovereign function here is not exclusive because there may be other
state remedies, under different statutes or common-law theories, available
to respondents. Ante, at 1569-160. Even if I were to accept the notion that
sovereign functions must be “exclusive,” the Court’s description of exclu-
sivity is incomprehensible. The question is whether a particular action
is a uniquely sovereign function, not whether state law forecloses any
possibility of recovering for damages for such activity. For instance, it is
clear that the maintenance of a police force is a unique sovereign function,
and the delegation of police power to a private party will entail state
action. See Griffin v. Maryland, 378 U. 8. 130. Under the Court’s
analysis, however, there would be no state action if the State provided a
remedy, such as an action for wrongful imprisonment, for the individ-
ual injured by the “private” policeman. This analysis is not based
on “exclusivity,” but on some vague, and highly inappropriate, notion that
respondents should not complain about this state statute if the State offers
them a glimmer of hope of redeeming their possessions, or at least the value
of the goods, through some other state action. Of course, the availability
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ever, is not consistent with our prior decisions on state action;®
is not even adhered to by the Court in this case; ** and, most
importantly, is inconsistent with the line of cases beginning
with Smadach v. Family Finance Corp., 395 U. S. 337.

Sinee Sniadach this Court has serutinized various state stat-
utes regulating the debtor-creditor relationship for compliance
with the Due Process Clause. See also North Georgia Fin-
wshing, Inc. v. Di-Chem, Inc., 419 U. S. 601; Mitchell v. W. T.
Grant Co., 416 U. S. 600; Fuentes v. Shevin, 407 U, S.67. In
each of these cases a finding of state action was a prerequisite
to the Court’s decision. The Court today seeks to explain
these findings on the ground that in each case there was some
element of “overt official involvement.” Ante, at 157. Given
the facts of those cases, this explanation is baffling. In North
Georgia Finishing, for instance, the official involvement of the
State of Georgia consisted of a court clerk who issued a writ
of garnishment based solely on the affidavit of the creditor.
419 U. S., at 607. The clerk’s actions were purely ministerial,
and, until today, this Court had never held that purely minis-

of other state remedies may be relevant in determining whether the statute
provides sufficient procedural protections under the Due Process Clause,
but it is not relevant to the state-action issue.

9 The Court, for instance, attempts to distinguish Evans v. Newton, 382
U. 8. 296. Newton concededly involved a function which is not exclu-
sively sovereign—the operation of a park, but the Court claims that
Newton actually rested on a determination that the city was still involved
in the “daily maintenance and care of the park.” Ante, at 159 n. 8. This
stark attempt to rewrite the rationale of the Newton opinion is fully
answered by Mg. JusticE WHITE’S opinion in that case. Mg. JUsTICE
WHITE observed:

“It is . . . evident that the record does not show continued involvement
of the city in the operation of the park—the record is silent on this
point.” 382 U. 8., at 304.

10 As the Court is forced to recognize, its notion of exelusivity simply
cannot be squared with the wide range of functions that are typically
considered sovereign functions, such as “education, fire and police protec-
tion, and tax collection.” Ante, at 163.
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terial acts of “minor governmental functionaries” were suffi-
cient to establish state action.’* The suggestion that this was
the basis for due process review in Sniadach, Shevin, and
North Georgia Finishing marks a major and, in my judgment,
unwise expansion of the state-action doetrine. The number of
private actions in which a governmental functionary plays
some ministerial role is legion; ** to base due process review on
the fortuity of such governmental intervention would demean
the majestic purposes of the Due Process Clause.

Instead, cases such as North Georgia Finishing must be
viewed as reflecting this Court’s recognition of the significance
of the State’s role in defining and controlling the debtor-
creditor relationship. The Court’s language to this effect in
the various debtor-creditor cases has been unequivoecal. In
Fuentes v. Shevin the Court stressed that the statutes in ques-
tion “abdicate[d] effective state control over state power.”
407 U. 8., at 93. And it is clear that what was of concern in
Shevin was the private use of state power to achieve a non-
consensual resolution of a commercial dispute. The state
statutes placed the state power to repossess property in the
hands of an interested private party, just as the state statute
in this case places the state power to conduct judicially bind-
ing sales in satisfaction of a lien in the hands of the
warehouseman.

“Private parties, serving their own private advantage,

11 See, e. ¢., Parks v. “Mr. Ford,” 556 F. 2d 132, 148 (CA3 1977)
(en banc) (Adams, J., concurring); Gibbs v. Titelman, 502 F. 2d 1107,
1113 n. 17 (CA3 1974), cert. denied sub nom. (ibbs v. Garver, 419 U. S.
1039; Shirley v. State Nat. Bank of Connecticut, 493 F. 2d 739, 743 n. 5
(CA2 1974).

12 For instance, state officials often perform ministerial acts in the trans-
ferring of ownership in motor vehicles or real estate. See Burke & Reber,
State Action, Congressional Power and Creditors’ Rights: An Essay on
The Fourth Amendment, 47 S. Cal. L. Rev. 1, 19-23 (1973). It is diffi-
cult to believe that the Court would hold that all car sales are invested
with state action. See Parks v. “Mr. Ford,” supra, at 141.
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may unilaterally invoke state power to replevy goods
from another. No state official participates in the deci-
sion to seek a writ; no state official reviews the basis for
the claim to repossession; and no state official evaluates
the need for immediate seizure. There is not even a
requirement that the plaintiff provide any information to
the court on these matters.” Ibid.

This same point was made, equally emphatically, in Mitchell
v. W. T. Grant Co., supra, at 614-616, and North Georgia
Finishing, supra, at 607. Yet the very defect that made
the statutes in Shevin and North Georgia Finishing uncon-
stitutional-—lack of state control—is, under today’s decision,
the factor that precludes constitutional review of the state
statute. The Due Process Clause cannot command such
incongruous results. If it is unconstitutional for a State to
allow a private party to exercise a traditional state power
because the state supervision of that power is purely mechani-
cal, the State surely ecannot immunize its actions from consti-
tutional scrutiny by removing even the mechanical supervision.

Not only has the State removed its nominal supervision in
this case,” it has also authorized a private party to exercise a
governmental power that is at least as significant as the power
exercised in Shevin or North Georgia Finishing. In Sheuvin,
the Florida statute allowed the debtor’s property to be seized
and held pending the outcome of the creditor’s action for
repossession. The property would not be finally disposed of
until there was an adjudication of the underlying eclaim.
Similarly, in North Georgia Finishing, the state statute pro-
vided for a garnishment procedure which deprived the debtor
of the use of property in the garnishee’s hands pending the
outcome of litigation. The warehouseman’s power under
§ 7-210 is far broader, as the Court of Appeals pointed out:

13 Of course, the State does “supervise” the warehouseman’s actions in
the sense that it prescribes the procedures that warehousemen must fol-
low to complete a legally binding sale.
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“After giving the bailor specified notice, . . . the warehouse-
man is entitled to sell the stored goods in satisfaction of what-
ever he determines the storage charges to be. The warehouse-
man, unquestionably an interested party, is thus authorized
by law to resolve any disputes over storage charges finally and
unilaterally.” 553 F. 2d 764, 771.

Whether termed “traditional,” “exclusive,” or “significant,”
the state power to order binding, nonconsensual resolution of
a conflict between debtor and creditor is exactly the sort of
power with which the Due Process Clause is concerned. And
the State’s delegation of that power to a private party is,
accordingly, subject to due process scrutiny. This, at the very
least, is the teaching of Sniadach, Shevin, and North Georgia
Finishing.

It is important to emphasize that, contrary to the Court’s
apparent fears, this conclusion does not even remotely sug-
gest that “all private deprivations of property [will] be con-
verted into public acts whenever the State, for whatever rea-
son, denies relief sought by the putative property owner.”
Ante, at 165. The focus is not on the private deprivation but
on the state authorization. “[WThat is always vital to
remember is that it is the state’s conduct, whether action or
inaction, not the private conduct, that gives rise to constitu-
tional attack.” Friendly, The Dartmouth College Case and
The Public-Private Penumbra, 12 Texas Quarterly, No. 2,
p. 17 (1969) (Supp.) (emphasis in original). The State’s
conduct in this case takes the concrete form of a statutory
enactment, and it is that statute that may be challenged.

My analysis in this case thus assumes that petitioner Flagg
Brothers’ proposed sale will conform to the procedure specified
by the state legislature and that respondents’ challenge there-
fore will be to the constitutionality of that process. It is only
what the State itself has enacted that they may ask the federal
court to review in a § 1983 case. If there should be a devia-
tion from the state statute—such as a failure to give the
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notice required by the state law—the defect could be remedied
by a state court and there would be no occasion for § 1983
relief. This point has been well established ever since this
Court’s first explanations of the state-action doctrine in the
Civil Rights Cases, 109 U. S. 3, 17:

“IClivil rights, such as are guaranteed by the Consti-
tution against State aggression, cannot be impaired by
the wrongful acts of individuals, unsupported by State
authority in the shape of laws, customs, or judicial or
executive proceedings. The wrongful act of an individ-
ual, unsupported by any such authority, is simply a pri-
vate wrong, or a crime of that individual; . . . but if not
sanctioned in some way by the State, or not done under
State authority, his rights remain in full force, and may
presumably be vindicated by resort to the laws of the
State for redress.” **

On the other hand, if there is compliance with the New
York statute, the state legislative action which enabled the
deprivation to take place must be subject to constitutional
challenge in a federal court.* TUnder this approach, the fed-
eral courts do not have jurisdiction to review every foreclo-
sure proceeding in which the debtor claims that there has been
a procedural defect constituting a denial of due process of
law. Rather, the federal distriet court’s jurisdiction under

14 Furthermore, if the warehouseman has deviated from the statutory
requirements, the statute would not provide him with the kind of support
that would justify the conclusion that he acted “under color of law.” With
respect to this requirement of § 1983, while T agree with the majority that
the concepts of “under color of law” and “state action” may be separately
analyzed, see Lucas v. Wisconsin Electric Co., 466 F. 2d 638, 654-655
(CA7 1972), normally as a practical matter they embody the same test
of state involvement. See United States v. Price, 383 U. S. 787,794 n. 7.

15 Indeed, under the Court’s analysis as I understand it, the state stat-
ute in this case would not be subject to due process serutiny in a state
court.
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§ 1983 is limited to challenges to the constitutionality of the
state procedure itself—challenges of the kind considered in
North Georgia Finishing and Shevin.

Finally, it is obviously true that the overwhelming majority
of disputes in our society are resolved in the private sphere.
But 1t is no longer possible, if it ever was, to believe that a
sharp line can be drawn between private and public actions.*®
The Court today holds that our examination of state delega-
tions of power should be limited to those rare instances where
the State has ceded one of its “exclusive” powers. As indi-
cated, I believe that this limitation is neither logical nor prac-
tical. More troubling, this description of what is state action
does not even attempt to reflect the concerns of the Due
Process Clause, for the state-action doctrine is, after all, merely
one aspect, of this broad constitutional protection.

In the broadest sense, we expect government “to provide a
reasonable and fair framework of rules which facilitate com-
mercial transactions . . . .” Maitchell v. W. T. Grant Co.,
416 U. S., at 624 (PowsLL, J., concurring). This “frame-
work of rules” is premised on the assumption that the State
will control nonconsensual deprivations of property and that
the State’s control will, in turn, be subject to the restrictions
of the Due Process Clause.’” The power to order legally bind-

16 See, e. 9., Thompson, Piercing the Veil of State Action: The Revision-
ist Theory and A Mythical Application To Self-Help Repossession, 1977
Wis. L. Rev. 1; Glennon & Nowak, A Functional Analysis of the Four-
teenth Amendment “State Action” Requirement, 1976 S. Ct. Rev. 221;
Black, Foreword: “State Action,” Equal Protection, and California’s Prop-
osition 14, 81 Harv. L. Rev. 69 (1967); Williams, The Twilight of State
Action, 41 Texas L. Rev. 347 (1963); Van Alstyne & Karst, State Action,
14 Stan. L. Rev. 3 (1961).

17 Mr. Justice Harlan explained this principle as follows:

“American society, of course, bottoms its systematic definition of individ-
ual rights and duties, as well as its machinery for dispute settlement, not
on custom or the will of strategically placed individuals, but on the
common-law model. It is to courts, or other quasi-judicial official bodies,
that we ultimately look for the implementation of a regularized, orderly
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ing surrenders of property and the constitutional restrictions
on that power are necessary correlatives in our system. In
effect, today’s decision allows the State to divorce these two
elements by the simple expedient of transferring the imple-
mentation of its policy to private parties. Because the Four-
teenth Amendment does not countenance such a division of
power and responsibility, I respectfully dissent.

process of dispute settlement. Within this framework, those who wrote
our original Constitution, in the Fifth Amendment, and later those who
drafted the Fourteenth Amendment, recognized the centrality of the con-
cept of due process in the operation of this system. Without this guar-
antee that one may not be deprived of his rights, neither liberty nor
property, without due process of law, the State’s monopoly over tech-
niques for binding conflict resolution could hardly be said to be acceptable
under our scheme of things. Only by providing that the social enforce-
ment mechanism must function strictly within these bounds can we hope
to maintain an ordered society that is also just. It is upon this premise
that this Court has through years of adjudication put flesh upon the due
process principle.” Boddie v. Connecticut, 401 U. 8. 371, 375.
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SEARS, ROEBUCK & CO. v. SAN DIEGO COUNTY DIS-
TRICT COUNCIL OF CARPENTERS

CERTIORARI TO THE SUPREME COURT OF CALIFORNIA
No. 76-750. Argued November 7, 1977—Decided May 15, 1978

Upon determining that certain carpentry work in petitioner’s department
store was being done by men who had not been dispatched from its
hiring hall, respondent Union established picket lines on petitioner’s
property. When the Union refused petitioner’s demand to remove the
pickets, petitioner filed suit in the California Superior Court and
obtained a preliminary injunction against the continuing trespass, and
the Court of Appeal affirmed. The California Supreme Court reversed,
holding that because the picketing was both arguably protected by § 7 of
the National Labor Relations Act and arguably prohibited by § 8, state
jurisdiction was pre-empted under the guidelines of San Diego Building
Trades Council v. Garmon, 359 U. S. 236. Held:

1. The reasons why pre-emption of state jurisdiction is normally ap-
propriate when union activity is arguably prohibited by federal law do
not apply to this case, and therefore they are insufficient to preclude the
State from exercising jurisdiction limited to the trespassory aspects of
the Union’s picketing. Pp. 190-198.

(a) The critical mquiry is not whether the State is enforcing a
law relating speecifically to labor relations or one of general application
but whether the controversy presented to the state court is identical to
or different from that which could have been, but was not, presented to
the National Labor Relations Board, for it is only in the former situa-
tion that a state court’s exercise of jurisdiction necessarily involves
a risk of interference with the NLRB’s unfair labor practice jurisdiction
that the arguably prohibited branch of the Garmon doctrine was designed
to avoid. 190-197.

(b) Here the controversy that petitioner might have presented to
the NLRB is not the same as the controversy presented to the state
court. Had petitioner filed an unfair labor practice charge with the
NLRB, the issue would have been whether the picketing had a recogni-
tional or work-reassignment objective, whereas in the state court peti-
tioner only challenged the location of the picketing. Accordingly, per-
mitting the state court to adjudicate petitioner’s trespass claim creates
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no realistic risk of interference with the NLRB’s primary jurisdiction
to enforce the statutory prohibition against unfair labor practices. P. 198,

2. Nor does the arguably protected character of the Union’s picketing
provide a sufficient justification for pre-emption of the state court’s
jurisdiction over petitioner’s trespass claim. Pp. 199-207.

(a) The “primary jurisdiction” rationale of Garmon, requiring that
when the same controversy may be presented to the state court or the
NLRB, it must be presented to the NLRB, does not provide a sufficient
justification for pre-empting state jurisdiction over arguably protected
conduct when, as in this case, the party who could have presented the
protection issue to the NLRB has not done so and the other party to
the dispute has no acceptable means of doing so. Pp. 202-203.

(b) While it cannot be said with certainty that, if the Union had
filed an unfair labor practice charge against petitioner, the NLRB would
have fixed the locus of the accommodation of petitioner’s property rights
and the Union’s § 7 rights at the unprotected end of the spectrum, it
is “arguable” that the Union’s peaceful picketing, though trespassory,
was protected, but, nevertheless, permitting state courts to evaluate the
merits of an argument that certain trespassory activity is protected does
not create an unacceptable risk of interference with conduct that the
NLRB, and a court reviewing the NLRB’s decision, would find protected.
Pp. 203-207.

17 Cal. 3d 893, 553 P. 2d 603, reversed and remanded.

STeVENS, J., delivered the opinion of the Court, in which BURGER,
C. J, and WHIrE, BrackmuN, Powerr, and Remwneuist, JJ., joined.
Bracxmun, J., post, p. 208, and PowkLy, J., post, p. 212, filed concurring
opinions. BRENNaN, J,, filed a dissenting opinion, in which StEwarT and
MarsuaLy, JJ., joined, post, p. 214.

H. Warren Siegel argued the cause for petitioner. With
him on the briefs were Lawrence M. Cohen and Jeffrey S.
Goldman.

Jerry J. Williams argued the cause for respondent. With
him on the brief were J. Albert Woll and Laurence Gold.*

*John W. Noble, Jr., filed a brief for the American Retail Federation as
amicus curiae urging reversal.

Solicitor General McCree, John S. Irving, Carl L. Taylor, Norton J.
Come, and Linda Sher filed a brief for the National Labor Relations Board
as amicus curiae urging affirmance.
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MER. Justick STEVENS delivered the opinion of the Court.

The question in this case is whether the National Labor
Relations Act, as amended,' deprives a state court of the
power to entertain an action by an employer to enforce state
trespass laws against picketing which is arguably—but not
definitely—prohibited or protected by federal law.

I ?

On October 24, 1973, two business representatives of re-
spondent Union visited the department store operated by
petitioner (Sears) in Chula Vista, Cal.,, and determined that
certain carpentry work was being performed by men who had
not been dispatched from the Union hiring hall. Later that
day, the Union agents met with the store manager and re- \
quested that Sears either arrange to have the work performed ‘
by a contractor who employed dispatched carpenters or agree '
in writing to abide by the terms of the Union’s master labor
agreement with respect to the dispateh and use of carpenters. I
The Sears manager stated that he would consider the request, \
but he never accepted or rejected it.

Two days later the Union established picket lines on Sears’
property. The store is located in the center of a large rec-
tangular lot. The building is surrounded by walkways and a
large parking area. A concrete wall at one end separates the
lot from residential property ; the other three sides adjoin pub-
lic sidewalks which are adjacent to the public streets. The
pickets patrolled either on the privately owned walkways
next to the building or in the parking area a few feet away.
They carried signs indicating that they were sanctioned by
the “Carpenters Trade Union.” The picketing was peaceful
and orderly. :

Sears’ security manager demanded that the Union remove

149 Stat. 449, as amended, 29 U. S. C. §§ 151-169 (1970 ed. and Supp.

V). Hereinafter, the National Labor Relations Act will be referred to as
the Act or the NLRA.
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the pickets from Sears’ property. The Union refused, stating
that the pickets would not leave unless forced to do so by
legal action. On October 29, Sears filed a verified complaint
in the Superior Court of California seeking an injunction
against the continuing trespass; the court entered a temporary
restraining order enjoining the Union from picketing on Sears’
property. The Union promptly removed the pickets to the
public sidewalks.* On November 21, 1973, after hearing
argument on the question whether the Union’s picketing on
Sears’ property was protected by state or federal law, the
court entered a preliminary injunction.® The California Court
of Appeal affirmed. While acknowledging the pre-emption
guidelines set, forth in San Diego Building Trades Council v.
Garmon, 359 U. S. 236,* the court held that the Union’s con-
tinuing trespass fell within the longstanding exception for con-
duct which touched interests so deeply rooted in local feeling
and responsibility that pre-emption could not be inferred in
the absence of clear evidence of congressional intent.’

2 Although Sears claimed that some deliverymen and repairmen refused
to cross the picket lines on the public sidewalks, the Union ultimately
concluded that the picketing was then too far removed from the store to
be effective. The picketing was discontinued on November 12

3 The Superior Court apparently rested its decision on two grounds:
(1) that the injunction was not prohibited by state law, and (2) that the
picketing was not protected by the First and Fourteenth Amendments of
the Federal Constitution. Transeript of Preliminary Injunction Hearing,
App. 32. Thus, the precise issue presently before the Court was not
decided until the case reached the Court of Appeal.

¢ The court was referring to this statement in the Garmon opinion:
“When an activity is arguably subject to § 7, or § 8 of the Act, the States
as well as the federal courts must defer to the exclusive competence of the
National Labor Relations Board if the danger of state interference with
national policy is to be averted.” 359 U. S., at 245.

5 The court also reaffirmed the conclusion of the Superior Court that
the injunction was not prohibited by either state law or the Federal
Constitution.

In concluding that the state courts were “not preempted from exercising
their general jurisdiction in matters of trespass related to labor disputes,”
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The Supreme Court of California reversed. 17 Cal. 3d 893,
553 P. 2d 603. It concluded that the picketing was arguably
protected by § 7 of the Act, 29 U. S. C. § 157, because it was
intended to secure work for Union members and to publicize
Sears’ undercutting of the prevailing area standards for the
employment of ecarpenters. The court reasoned that the
trespassory character of the picketing did not disqualify it
from arguable protection, but was merely a factor which the
National Labor Relations Board would consider in determin-
ing whether or not it was in fact protected. The court also
considered it “arguable” that the Union had engaged in recog-
nitional picketing subject to §8 (b)(7)(C) of the Aect, 29
U. S. C. §158 (b)(7)(C), which could not continue for more
than 30 days without petitioning for a representation election.
Because the picketing was both arguably protected by § 7 and
arguably prohibited by § 8, the court held that state jurisdic-
tion was pre-empted under the Garmon guidelines.

Since the Wagner Act was passed in 1935, this Court has
not decided whether, or under what ecircumstances, a state
court has power to enforce local trespass laws against a union’s
peaceful picketing.® The obvious importance of this problem
led us to grant certiorari in this case. 430 U. S. 905.7

App. to Pet. for Cert. A-10, the Court of Appeal noted that the right to
peaceful possession of property was regarded as basic in California and
that the assumption of state jurisdiction would not directly infringe on w
the jurisdiction of the National Labor Relations Board, since no attempt ‘
had been made to invoke that jurisdiction. In a subsequent amended
opinion, the Court of Appeal also emphasized the fact that the trial court
injunction was narrowly confined to the ¢ ‘location’ of the controversy as
opposed to the purpose of the aets . . . and did not deny the Union effec-
tive communication with all persons going to Sears.” 125 Cal. Rptr. 245,
252:4(1975)%
6 The issue was left open by the Court in Meat Cutters v. Fairlawn
Meats, Inc., 353 U. 8. 20, 24-25. Cf. Taggart v. Weinacker’s, Inc., 283
Ala. 171, 214 So. 2d 913 (1968), cert. dismissed, 397 U. 8. 223.
7 The state courts have divided on the question of state-court jurisdie-
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II

We start from the premise that the Union’s picketing on
Sears’ property after the request to leave was a continuing
trespass in violation of state law.®* We note, however, that
the scope of the controversy in the state court was limited.
Sears asserted no claim that the picketing itself violated any
state or federal law. It sought simply to remove the pickets
from its property to the public walkways, and the injunc-
tion issued by the state court was strictly confined to the
relief sought. Thus, as a matter of state law, the location
of the picketing was illegal but the picketing itself was
unobjectionable.

As a matter of federal law, the legality of the picketing
was unclear. Two separate theories would support an argu-
ment by Sears that the picketing was prohibited by §8 of
the NLRA, and a third theory would support an argument by
the Union that the picketing was protected by § 7. Under
each of these theories the Union’s purpose would be of critical
importance.

If an object of the picketing was to force Sears into assigning
the carpentry work away from its employees to Union members

tion over peaceful trespassory activity. For cases in addition to this one
in which pre-emption was found, see, e. g., Reece Shirley & Ron’s, Inc. v.
Retail Store Employees, 222 Kan. 373, 565 P. 2d 585 (1977); Freeman v.
Retail Clerks, 58 Wash. 2d 426, 363 P. 2d 803 (1961). For cases reaching
a contrary conclusion, see, e. g., May Department Stores Co. v. Teamsters,
64 Ill. 2d 153, 355 N. E. 2d 7 (1976); People v. Bush, 39 N.Y. 2d 529, 349
N. E. 2d 832 (1976); Hood v. Stafford, 213 Tenn. 684, 378 S. W. 2d 766
(1964).

8 The State Superior Court and the Court of Appeal concluded that the
Union’s activity violated state law. Because it concluded that the state
courts lacked jurisdiction to entertain the state trespass claim, the Cali-
fornia Supreme Court. did not address the merits of the lower court rulings.
The Union contends that those rulings were incorrect. Though we regard
the state-law issue as foreclosed in this Court, there is of course nothing in
our decision on the pre-emption issue which bars consideration of the
Union’s arguments by the California Supreme Court on remand.
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dispatched from the hiring hall, the picketing may have been
prohibited by § 8 (b)(4)(D).> Alternatively, if an object of
the picketing was to coerce Sears into signing a prehire or
members-only type agreement with the Union, the picketing
was at least arguably subject to the prohibition on recognitional
picketing contained in § 8 (b)(7)(C).** Hence, if Sears had
filed an unfair labor practice charge against the Union, the
Board’s concern would have been limited to the question
whether the Union’s picketing had an objective proseribed by
the Act; the location of the picketing would have been
irrelevant.

On the other hand, the Union contends that the sole
objective of its action was to secure compliance by Sears with

9 Section 8 (b)(4) (D) provides in part that it shall be an unfair labor
practice for a labor organization or its agents—
“to threaten, coerce, or restrain any person engaged in commerce or in an
industry affecting commerce, where . . . an object thereof is—

“forcing or requiring any employer to assign particular work to employees
in a particular labor organization or in a particular trade, craft, or class
rather than to employees in another labor organization or in another trade,
craft, or class, unless such employer is failing to conform to an order or
certification of the Board determining the bargaining representative for
employees performing such work.” 29 U. S. C. § 158 (b) (4) (D).
There are two provisos to § 8 (b)(4) which exempt certain conduct from
its prohibitions, but they appear to have no application in this case.

10 Section 8 (b) (7) (C) provides in part that “[i]t shall be an unfair
labor practice for a labor organization or its agents—

“to picket . . . any employer where an object thereof is forcing or requiring
an employer to recognize or bargain with a labor organization as the
representative of his employees . . . unless such labor organization is
currently certified as the representative of such employees:

“where such picketing has been conducted without a petition . . . [for
a representation election] being filed within a reasonable period of time
not to exceed thirty days from the commencement of such picketing. . . .”
29 U. 8. C. §158 (b) (7) (C).
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area standards, and therefore the picketing was protected by
§ 7. Longshoremen v. Ariadne Shipping Co., 397 U. S. 195.
Thus, if the Union had filed an unfair labor practice charge
under § 8 (a)(1) when Sears made a demand that the pickets
leave its property, it is at least arguable that the Board would
have found Sears guilty of an unfair labor practice.

Our second premise, therefore, is that the picketing was both
arguably prohibited and arguably protected by federal law.
The case is not, however, one in which “it is clear or may
fairly be assumed” that the subject matter which the state
court sought to regulate—that is, the location of the
picketing—is either prohibited or protected by the Federal
Act.

ET

In San Diego Building Trades Council v. Garmon, 359 U. S.
236, the Court made two statements which have come to be
accepted as the general guidelines for deciphering the unex-
pressed intent of Congress regarding the permissible scope of
state regulation of activity touching upon labor-management
relations. The first related to activity which is clearly pro-
tected or prohibited by the federal statute.> The second
articulated a more sweeping prophylactic rule:

“When an activity is arguably subject to § 7 or § 8 of the
Act, the States as well as the federal courts must defer to
the exclusive competence of the National Labor Relations

11 As to conduct clearly protected or prohibited by the federal statute,
the Court stated:

“When it is clear or may fairly be assumed that the activities which a
State purports to regulate are protected by §7 of the National Labor
Relations Act, or constitute an unfair labor practice under § 8, due regard
for the federal enactment requires that state jurisdiction must yield. To
leave the States free to regulate conduct so plainly within the central aim
of federal regulation involves too great a danger of conflict between power
asserted by Congress and requirements imposed by state law.” 3859 U. S,
at 244,
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Board if the danger of state interference with national ‘
policy is to be averted.” Id., at 245. ‘

While the Garmon formulation accurately reflects the basic
federal concern with potential state interference with national
labor policy, the history of the labor pre-emption doectrine in
this Court does not support an approach which sweeps away
state-court jurisdiction over conduct traditionally subject to |
state regulation without careful consideration of the relative
impact of such a jurisdictional bar on the various interests ’
affected.” As the Court noted last Term:

“Our cases indicate . . . that inflexible application of the ‘
doctrine is to be avoided, especially where the State has

a substantial interest in regulation of the conduct at issue

and the State’s interest is one that does not threaten |
undue interference with the federal regulatory scheme.”
Farmer v. Carpenters, 430 U. 8. 290, 302.

Thus the Court has refused to apply the Garmon guidelines in
a literal, mechanical fashion.”® This refusal demonstrates that

12 This sensitivity to the consequences of pre-emption is undoubtedly
attributable, at least in part, to the way in which the labor pre-emption
doctrine has evolved. The doectrine is to a great extent the result of this
Court’s ongoing effort to decipher the presumed intent of Congress in the
face of that body’s steadfast silence. Mr. Justice Frankfurter aptly ‘
described the difficulty of this never-completed task: “The statutory \
implications concerning what has been taken from the States and what has |
been left to them are of a Delphic nature, to be translated into concrete-
ness by the process of litigating elucidation.” Machinists v. Gonzales, 356 \
U. 8. 617, 619. And it is “because Congress has refrained from providing
specific directions with respect to the scope of pre-empted state regulation, i
[that] the Court has been unwilling to ‘declare pre-empted all local regula-
tion that touches or concerns in any way the complex interrelationships
between employees, employers, and unions . . . .”” Farmer v. Carpen-
ters, 430 U. S. 290, 295-296 (citation omitted).

13 “We have refused to apply the pre-emption doctrine to activity that
otherwise would fall within the scope of Garmon if that activity ‘was a
merely peripheral concern of the Labor Management Relations Act . . .
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“the decision to pre-empt . . . state court jurisdiction over a
given class of cases must depend upon the nature of the
particular interests being asserted and the effect upon the
administration of national labor policies” of permitting the
state court to proceed. Vaca v. Sipes, 386 U. S, 171, 180.**

[or] touched interests so deeply rooted in local feeling and responsibility
that, in the absence of compelling congressional direction, we could not infer
that Congress had deprived the States of the power to act.” ... We also
have refused to apply the pre-emption doctrine ‘where the particular rule
of law sought to be invoked before another tribunal is so structured and
administered that, in virtually all instances, it is safe to presume that
judicial supervision will not disserve the interests promoted by the federal
labor statutes.”” Id., at 296-297.

The Court’s rejection of an inflexible pre-emption approach is reflected
in other situations as well. Where only a minor aspect of the controversy
presented to the state court is arguably within the regulatory jurisdiction
of the Labor Board, the Court has indicated that the Garmon rule should
not be read to require pre-emption of state jurisdiction. Hanna Mining
Co. v. Marine Engineers, 382 U. S. 181. The Court has also indicated
that if the state court can ascertain the actual legal significance of par-
ticular conduct under federal law by reference to “compelling precedent
applied to essentially undisputed facts,” San Diego Building Trades
Council v. Garmon, 359 U. S., at 246, the court may properly do so and
proceed to adjudicate the state cause of action. Permitting the state court
to proceed under these circumstances deprives the litigant of the argu-
ment that the Board should reverse its position, or, perhaps, that precedent
is not as compelling as one adversary contends.

14“In addition to the judicially developed exceptions referred to in
[n. 13, supra], Congress itself has created exceptions to the Board’s
exclusive jurisdiction in other classes of cases. Section 303 of the Labor
Management Relations Act, 1947, 61 Stat. 158, as amended, 29 U. S. C.
§ 187, authorizes anyone injured in his business or property by activity viola-
tive of § 8 (b)(4) of the NLRA, 61 Stat. 140, as amended, 29 U. S. C.
§ 158 (b) (4), to recover damages in federal district court even though the
underlying unfair labor practices are remediable by the Board. See
Teamsters v. Morton, 377 U. 8. 252 (1964). Section 301 of the LMRA,
29 U. 8. C. §185, authorizes suits for breach of a collective-bargaining
agreement even if the breach is an unfair labor practice within the Board’s
jurisdiction. See Smith v. Evening News Assn., 371 U. S. 195 (1962).
Section 14 (¢) (2) of the NLRA, as added by Title VII, § 701 (a) of the
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With this limitation in mind, we turn to the question
whether pre-emption is justified in a case of this kind under
either the arguably protected or the arguably prohibited
branch of the Garmon doctrine. While the considerations
underlying the two categories overlap, they differ in significant
respects and therefore it is useful to review them separately.
We therefore first consider whether the arguable illegality of
the picketing as a matter of federal law should oust the state
court of jurisdiction to enjoin its trespassory aspects. There-
after, we consider whether the arguably protected character of
the picketing should have that effect.

v

The enactment of the NLRA in 1935 marked a fundamen-
tal change in the Nation’s labor policies. Congress expressly
recognized that collective organization of segments of the
labor force into bargaining units capable of exercising eco-
nomic power comparable to that possessed by employers may
produce benefits for the entire economy in the form of higher
wages, job security, and improved working conditions. Con-
gress decided that in the long run those benefits would out-
weigh the occasional costs of industrial strife associated with
the organization of unions and the negotiation and enforce-
ment of collective-bargaining agreements. The earlier notion
that union activity was a species of “conspiracy”’ and that
strikes and picketing were examples of unreasonable restraints
of trade was replaced by an unequivocal national declaration
of policy establishing the legitimacy of labor unionization and
encouraging the practice of collective bargaining.*®

Labor-Management Reporting and Disclosure Act of 1959, 73 Stat. 541,
29 U. S. C. §164 (c)(2), permits state agencies and state courts to assert
jurisdiction over ‘labor disputes over which the Board declines, pursuant
to paragraph (1) of this subsection, to assert jurisdiction.”” Farmer v.
Carpenters, supra, at 297 n. 8.

15 For a brief summary of the development of this national policy, see
R. Gorman, Labor Law 1-6 (1976).
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The new federal statute protected the collective-bargaining
activities of employees and their representatives and created a
regulatory scheme to be administered by an independent
agency which would develop experience and expertise in the
labor relations area. The Court promptly decided that the
federal agency’s power to implement the policies of the new
legislation was exclusive and the States were without power to
enforce overlapping rules.’® Accordingly, attempts to apply
provisions of the “Little Wagner Acts” enacted by New York *’
and Wisconsin ** were held to be pre-empted by the potential
conflict with the federal regulatory scheme. Consistently with
these holdings, the Court also decided that a State’s employ-
ment relations board had no power to grant relief for violation
of the federal statute.’® The interest in uniform development
of the new national labor policy required that matters which
fell squarely within the regulatory jurisdiction of the federal
Board be evaluated in the first instance by that agency.

The leading case holding that when an employer grievance
against a union may be presented to the National Labor Rela-

16 “Comparison of the State and Federal statutes will show that both
governments have laid hold of the same relationship for regulation, and
it involves the same employers and the same employees. KEach has dele-
gated to an administrative authority a wide diseretion in applying this
plan of regulation to specific cases, and they are governed by somewhat
different standards. Thus, if both laws are upheld, two administrative
bodies are asserting a discretionary control over the same subject matter,
conducting hearings, supervising elections and determining appropriate
units for bargaining in the same plant.

“We therefore conclude that it is beyond the power of New York
State to apply its policy to these appellants as attempted herein.” Bethle-
hem Steel Co. v. New York Labor Relations Bd., 330 U. S. 767, 775-777.

17 See n. 16, supra.

18 Lg Crosse Telephone Corp. v. Wisconsin Employment Relations Bd.,
336 U. S. 18, 24-26.

19 Plankinton Packing Co. v. Wisconsin Employment Relations Bd.,
338 U. 8. 953.
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tions Board it is not subject to litigation in a state tribunal is
Garner v. Teamsters, 346 U. S, 485. Garner involved peaceful
organizational picketing which arguably violated § 8 (b)(2)
of the federal Act.”* A Pennsylvania equity court held that
the picketing violated the Pennsylvania Labor Relations Act
and therefore should be enjoined. The State Supreme Court
reversed because the union conduect fell within the jurisdiction
of the National Labor Relations Board to prevent unfair labor

practices.
This Court affirmed because Congress had “taken in hand
this particular type of controversy . . . [i]n language almost

identical to parts of the Pennsylvania statute,” 346 U. S,
at 488. Accordingly, the State, through its courts, was without
power to “adjudge the same controversy and extend its own
form of relief.” Id., at 489. This conclusion did not depend
on any surmise as to “how the National Labor Relations Board
might have decided this controversy had petitioners presented
it to that body.” Ibid. The precise conduct in controversy
was arguably prohibited by federal law and therefore state
jurisdiction was pre-empted. The reason for pre-emption was
clearly articulated:

“Congress evidently considered that centralized adminis-
tration of specially designed procedures was necessary to
obtain uniform application of its substantive rules and to
avoid these diversities and conflicts likely to result from
a variety of local procedures and attitudes toward labor
controversies. Indeed, Pennsylvania passed a statute the
same year as its labor relations Act reciting abuses of the
injunction in labor litigations attributable more to pro-
cedure and usage than to substantive rules. A multi-
plicity of tribunals and a diversity of procedures are quite
as apt to produce incompatible or conflicting adjudications
as are different rules of substantive law. The same

20 The apparent objective of the picketing was to pressure an employer
into coercing employees into joining the union.
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reasoning which prohibits federal courts from intervening
in such cases, except by way of review or on application
of the federal Board, precludes state courts from doing so.
Cf. Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41;
Amalgamated Utility Workers v. Consolidated Edison Co.,
309 U. S. 261.” Id., at 490491 (footnote omitted).
“The conflict lies in remedies . . . . [W]hen two sep-

arate remedies are brought to bear on the same activity, a
conflict is imminent.” Id., at 498—499.

This reasoning has its greatest force when applied to state
laws regulating the relations between employees, their union,
and their employer.” It may also apply to certain laws of

‘ general applicability which are occasionally invoked in connec-
tion with a labor dispute.?* Thus, a State’s antitrust law may
not be invoked to enjoin collective activity which is also

| arguably prohibited by the federal Act. Capital Service, Inc.

| v. NLRB, 347 U. S. 501; Weber v. Anheuser-Busch, Inc., 348
U. S. 4682 1In each case, the pertinent inquiry is whether

1 21 This Court has summarily reversed several cases in which the state
‘ court purported to regulate labor union activities under provisions of
state labor laws comparable to the prohibitions of the federal Act. See,

e. g., Pocatello Bulding & Constr. Trades Council v. C. H. Elle Constr. Co.,

| 352 U. S. 884, rev’g 78 Idaho 1, 297 P. 2d 519 (1956); Electrical Workers

v. Farnsworth & Chambers Co., 353 U. S. 969, revig 201 Tenn. 329,

{ 209 8. W. 2d 8 (1957).

22 As the Court noted recently in Farmer v. Carpenters: “[1]t is well
settled that the general applicability of a state cause of action is not
suffictent to exempt it from pre-emption. ‘[I]t [has not] mattered
whether the States have acted through laws of broad general application

: rather than laws specifically directed towards the governance of indus-
! trial relations.” . . . Instead, the cases reflect a balanced inquiry into such
factors as the nature of the federal and state interests in regulation and
the potential for interference with federal regulation.” 430 U. S., at
300 (emphasis added).
23 As Professor Cox has noted:

“TAln antitrust statute is not the kind of general law [which should
avoid the reach of the pre-emption doctrine]. Such statutes are based
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the two potentially conflicting statutes were “brought to bear
on precisely the same conduct.” Id., at 479.%*
On the other hand, the Court has allowed a State to enforce

upon a view of policy towards combinations and collective action in the
market place which is the very subject addressed by Congress in the
NLRA. That the state laws primarily apply to business combinations
and merely sweep collective action by employees within the same rule
does not sufficiently lessen the narrowness of focus.” Labor Law Preemp-
tion Revisited, 85 Harv. L. Rev. 1337, 1357 (1972).

2¢ “Respondent argues that Missouri is not prohibiting the TAM’s con-
duet for any reason having to do with labor relations but rather because
that conduct is in contravention of a state law which deals generally with
restraint of trade. It distinguishes Garner on the ground that there the
State and Congress were both attempting to regulate labor relations as
such,

“We do not think this distinction is decisive. In Garner the emphasis
was not on two conflicting labor statutes but rather on two similar
remedies, one state and one federal, brought to bear on precisely the
same conduct.” 348 U. S., at 479.

Motor Coach Employees v. Lockridge, 403 U. S. 274, reaffirmed the
notion that state regulation of activity arguably prohibited by the federal
Act cannot avoid pre-emption simply because it is pursuant to a law of
general application. In Lockridge, a union member who failed to pay his
monthly dues was suspended from membership in the union and discharged
from employment at union request. The union’s conduct in securing
Lockridge’s discharge was arguably prohibited by §§8 (b)(1)(A) and
8 (b)(2) or protected by §7. But rather than filing an unfair labor
practice charge with the Labor Board, Lockridge brought suit in state
court on a breach-of-contract theory. He alleged that the union breached
a promise implicit in the union constitution that it would not secure his
discharge pursuant to the union security clause in the collective-bargaining
agreement for missing one month’s dues. i

The Court noted that both the state court and the Board would “inquire i
into the proper construction of union regulations in order to ascertain 1‘
whether the union properly found [Lockridge] to have been derelict |
in his dues-paying responsibilities, where his discharge was procured on
the asserted grounds of nonmembership in the union.” 403 U. 8., at 293.
The Court further noted that the “possibility that, in defining the scope
of the union’s duty to [Lockridge], the state courts would directly and

R il s
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certain laws of general applicability even though aspects of
the challenged conduect were arguably prohibited by § 8 of the
NLRA. Thus, for example, the Court has upheld state-court
jurisdiction over conduet that touches “interests so deeply
rooted in local feeling and responsibility that, in the absence
of compelling congressional direction, we could not infer that
Congress had deprived the States of the power to act.” San
Diego Building Trades Council v. Garmon, 359 U. 8., at 244.
See Construction Workers v. Laburnum Constr. Corp., 347
U. S. 656 (threats of violence); Youngdahl v. Rawnfair, Inc.,
355 U. S. 131 (violence); Automobile Workers v. Russell, 356
U. S. 634 (violence); Linn v. Plant Guard Workers, 383 U, S.
53 (libel); Farmer v. Carpenters, 430 U. S. 290 (intentional
infliction of mental distress).

In Farmer, the Court held that a union member, who alleged
that his union had engaged in a campaign of personal abuse
and harassment against him, could maintain an action for
damages against the union and its officers for the intentional
infliction of emotional distress. One aspect of the alleged
campaign was diserimination by the union in hiring hall refer-

consciously implicate principles of federal law . . . was real and imme-
diate. . . . Lockridge’s entire case turned upon the construction of the
applicable union security clause, a matter as to which . . . federal concern
is pervasive and its regulation complex.” Id., at 296. Pre-emption was
required in the Court’s view because the state court was exercising juris-
diction over a controversy which was virtually identical to that which
could have been presented to the Board. Permitting the state court to
exercise jurisdiction pursuant to a law of general application in these eir-
cumstances would have entailed a “‘real and immediate’ potential for
conflict with the federal scheme. . . .” Farmer v. Carpenters, 430 U. 8.,
| at 301 n. 10.

An identical result would undoubtedly obtain were an employer sub-
jected to recognitional or secondary picketing to seck injunctive relief in
state court on the theory that the union was tortiously interfering with his
freedom to contract. Cf. Retail Clerks v. J. J. Newberry Co., 352 U. 8.
987, summarily rev’g 78 Idaho 85,298 P. 2d 375 (1956).
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rals. Although such disecrimination was arguably prohibited
by §§8 (b)(1)(A) and 8 (b)(2) of the NLRA and therefore
an unfair labor practice charge could have been filed with the
Board, the Court permitted the state action to proceed.
The Court identified those factors which warranted a depar-
ture from the general pre-emption guidelines in the “local
interest” cases. Two are relevant to the arguably prohibited
branch of the Garmon doctrine.®® First, there existed a sig-
nificant state interest in protecting the citizen from the
challenged conduct. Second, although the challenged conduct
occurred in the course of a labor dispute and an unfair labor
practice charge could have been filed, the exercise of state
jurisdiction over the tort claim entailed little risk of inter-
ference with the regulatory jurisdiction of the Labor Board.
Although the arguable federal violation and the state tort
arose in the same factual setting, the respective controversies

25 One of the factors identified by the Court was that the conduct giving
rise to the state cause of action (e. g., violence, libel, or intentional inflic-
tion of emotional distress), if proved, would not be protected by § 7 of
the NLRA, and therefore there existed no risk that state regulation of the
conduct alleged in the complaint would result in prohibition of conduct
protected by the federal Act. To this extent, the instant case is not
controlled by the decision in Farmer. Sears’ state cause of action was for
trespass, and some trespassory union activity may be protected under the
federal Act. See Part V, infra. However, two points must be made
regarding the apparent distinetion between Farmer and the case at bar.
First, Farmer itself involved some risk that protected conduct would be
regulated; for, while the complaint alleged outrageous conduct, there
remained a possibility that the plaintiff would only have been able to prove
a robust intra-union dispute and that the state tribunal would have found
that sufficient to support recovery. Second, the distinction between this
case and Farmer, to the extent that it exists, has significance only with
respect to the arguably protected branch of the Garmon doctrine, which
we discuss in Part V; it does not detract from the support Farmer
provides for our conclusion with respect to pre-emption under the arguably
prohibited branch of the doctrine.
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presented to the state and federal forums would not have been
the same.?

The ecritical inquiry, therefore, is not whether the State is
enforeing a law relating specifically to labor relations or one of
general application but whether the controversy presented to
the state court is identical to (as in Garner) or different from
(as in Farmer) that which could have been, but was not,
presented to the Labor Board. For it is only in the former
situation that a state court’s exercise of jurisdiction necessarily
involves a risk of interference with the unfair labor practice
jurisdiction of the Board which the arguably prohibited branch
of the Garmon doctrine was designed to avoid.*

26 As the Court explained:

“If the charges in Hill’s complaint were filed with the Board, the focus
of any unfair labor practice proceeding would be on whether the state-
ments or conduct on the part of union officials discriminated or threatened
discrimination against him in employment referrals for reasons other than
failure to pay union dues. . . . Whether the statements or conduct of the
respondents also caused Hill severe emotional distress and physieal injury
would play no role in the Board’s disposition of the case, and the Board
could not award Hill damages for pain, suffering, or medical expenses.
Conversely, the state-court tort action can be adjudicated without resolu-
tion of the ‘merits’ of the underlying labor dispute. Recovery for the tort
of emotional distress under California law requires proof that the defendant
intentionally engaged in outrageous conduct causing the plaintiff to sustain
mental distress. . . . The state court need not consider, much less resolve,
whether a union discriminated or threatened to discriminate against an
employee in terms of employment opportunities. To the contrary, the tort
action can be resolved without reference to any accommodation of the
special interests of unions and members in the hiring hall context.
| “On balance, we cannot conclude that Congress intended to oust state-
court jurisdiction over actions for tortious activity such as that alleged
in this case. At the same time, we reiterate that concurrent state-court
jurisdiction cannot be permitted where there is a realistic threat of inter-
ference with the federal regulatory scheme.” 430 U. S, at 304-305.
27 While the distinction between a law of general applicability and a
law expressly governing labor relations is, as we have noted, not disposi-
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In the present case, the controversy which Sears might have
presented to the Labor Board is not the same as the contro-
versy presented to the state court. If Sears had filed a charge,
the federal issue would have been whether the picketing had a
recognitional or work-reassighment objective; decision of that
issue would have entailed relatively complex factual and legal
determinations completely unrelated to the simple question
whether a trespass had occurred.?® Conversely, in the state
action, Sears only challenged the location of the picketing;
whether the picketing had an objective proseribed by federal
law was irrelevant to the state claim. Aeccordingly, permitting
the state court to adjudicate Sears’ trespass claim would create
no realistic risk of interference with the Labor Board’s primary
jurisdiction to enforce the statutory prohibition against unfair
labor practices.

The reasons why pre-emption of state jurisdiction is nor-
mally appropriate when union activity is arguably prohibited
by federal law plainly do not apply to this situation; they
therefore are insufficient to preclude a State from exercising
jurisdiction limited to the trespassory aspects of that activity.

tive for pre-emption purposes, it is of course apparent that the latter is
more likely to involve the accommodation which Congress reserved to the
Board. It is also evident that enforcement of a law of general applicability
is less likely to generate rules or remedies which conflict with federal labor
policy than the invocation of a special remedy under a state labor
relations law.

28 Moreover, decision of that issue would not necessarily have deter-
mined whether the picketing could continue. For the Board could con-
clude that the picketing was not prohibited by either § 8 (b)(4)(D) or
§ 8 (b) (7) (C) without reaching the question whether it was protected by
§7. If the Board had concluded that the picketing was not prohibited,
Sears would still have been confronted with picketing which violated state
law and was arguably protected by federal law. Thus, the filing of an
unfair labor practice charge could initiate complex litigation which would
not necessarily lead to a resolution of the problem which led to this
litigation.
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Vv

The question whether the arguably protected character
of the Union’s trespassory picketing provides a sufficient
justification for pre-emption of the state court’s jurisdiction
over Sears’ trespass claim involves somewhat different
considerations.

Apart from notions of “primary jurisdiction,” ** there would
be no objection to state courts’ and the NLRB’s exercising
concurrent jurisdietion over conduct prohibited by the federal
Act. But there is a constitutional objection to state-court
interference with conduet actually protected by the Act.*

29 Tn this opinion, the term “primary jurisdiction” is used to refer to
the various considerations articulated in Garmon and its progeny that mili-
tate in favor of pre-empting state-court jurisdiction over activity which
is subject to the unfair labor practice jurisdiction of the federal Board.
This use of the term should not be confused with the doctrine of primary
jurisdiction, which has been described by Professor Davis as follows:

“The precise function of the doctrine of primary jurisdiction is to guide
a court in determining whether the court should refrain from exercising its
jurisdiction until after an administrative agency has determined some ques-
tion or some aspect of some question arising in the proceeding before the
court.

“The doctrine of primary jurisdiction does not necessarily allocate power
between courts and agencies, for it governs only the question whether
court or agency will initially decide a particular issue, not the question
whether court or agency will finally decide the issue.”” 3 K. Davis, Admin-
istrative Law Treatise § 19.01, p. 3 (1958) (emphasis in original).

While the considerations underlying Garmon are similar to those under-
lying the primary-jurisdiction doctrine, the consequences of the two
doctrines are therefore different. Where applicable, the Garmon doctrine
completely pre-empts state-court jurisdiction unless the Board determines
that the disputed conduct is neither protected nor prohibited by the
federal Act.

30 Although it is clear that a state court may not exercise jurisdiction
over protected conduct, it is important to note that the word “protected”
may refer to two quite different concepts: union conduct which the State
may not prohibit and against which the employer may not retaliate because
it is covered by §7 or conduct which a State may not prohibit even
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Considerations of federal supremacy, therefore, are implicated
to a greater extent when labor-related activity is protected
than when it is prohibited. Nevertheless, several considera-
tions persuade us that the mere fact that the Union’s trespass
was arguably protected is insufficient to deprive the state court
of jurisdiction in this case.

The first is the relative unimportance in this context of the
“primary jurisdiction” rationale articulated in Garmon. In
theory, of course, that rationale supports pre-emption regard-
less of which section of the NLRA is critical to resolving a
controversy which may be subject to the regulatory jurisdic-
tion of the NLRB. Indeed, at first blush, the primary-
jurisdiction rationale provides stronger support for pre-emption
in this case when the analysis is focused upon the arguably
protected, rather than the arguably prohibited, character of
the Union’s conduct. For to the extent that the Union’s
picketing was arguably protected, there existed a potential
overlap between the controversy presented to the state court

though 1t is not covered by § 7 of the Act. The Court considered pro-
tected conduct in the latter sense in Machinists v. Wisconsin Employment
Relations Comm’n, 427 U. 8. 132. There, the Court relied on a line of
pre-emption analysis “focusing upon the crucial inquiry whether Congress
intended that the conduct involved be unregulated because left ‘to be
controlled by the free play of economic forces.” NLRB v. Nash-Finch Co.,
404 U. 8. 138, 144 (1971).” Id., at 140.

The Union does not claim that trespassory picketing is protected from
state interference under this doctrine. We merely identify this line of pre-
emption analysis in order to make it perfectly clear that it is unaffected by
our consideration of the significance of the status of the picketing as
arguably protected under § 7 of the Act. We also note, however, that in
the cases in which pre-emption exists even though neither § 7 nor § 8 of
the Act is even arguably applicable, there is, by hypothesis, no opportu-
nity for the National Labor Relations Board to make the initial evaluation
of the controversy. In these cases, the pre-emption issue is necessarily
addressed in the first instance by a state tribunal, and that tribunal must
decide whether or not the conduct is actually privileged from governmental
regulation.
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and that which the Union might have brought before the
NLRB.** Prior to granting any relief from the Union’s con-
tinuing trespass, the state court was obligated to decide that
the trespass was not actually protected by federal law, a
determination which might entail an accommodation of Sears’
property rights and the Union’s § 7 rights. In an unfair labor
practice proceeding initiated by the Union, the Board might
have been required to make the same accommodation.*
Although it was theoretically possible for the accommoda-
tion issue to be decided either by the state court or by the
Labor Board, there was in fact no risk of overlapping jurisdic-
tion in this case. The primary-jurisdiction rationale justifies
pre-emption only in situations in which an aggrieved party
has a reasonable opportunity either to invoke the Board’s
jurisdiction himself or else to induce his adversary to do so.
In this case, Sears could not directly obtain a Board ruling on
the question whether the Union’s trespass was federally pro-
tected. Such a Board determination could have been obtained
only if the Union had filed an unfair labor practice charge
alleging that Sears had interfered with the Union’s § 7 right to
engage in peaceful picketing on Sears’ property. By demand-
ing that the Union remove its pickets from the store’s property,
Sears in fact pursued a course of action which gave the Union

3t As noted in Part IV, supra, the primary-jurisdiction rationale of
Garmon did not require pre-emption of state jurisdiction over the Union’s
picketing insofar as it may have been prohibited by § 8, since the con-
troversy presented to the state court was not the same controversy which
Sears could have presented to the Board. In deciding the state-law issue,
the Court had no occasion to interpret or enforce the prohibitions in
§ 8 of the federal Act; in deciding the unfair labor practice question, the
Board’s sole concern would have been the objective, not the location, of
the challenged picketing.
32 That accommodation would have been required only if the Board
w first found that the object of the picketing was to maintain area stand-
! ards. Of course, if Sears had initiated the proceeding before the Board,
the location of the picketing would have been entirely irrelevant and no
question of accommodation would have arisen. See n. 31, supra.
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the opportunity to file such a charge. But the Union's
response to Sears’ demand foreclosed the possibility of having
the accommodation of § 7 and property rights made by the
Labor Board; instead of filing a charge with the Board, the
Union advised Sears that the pickets would only depart under
compulsion of legal process.

In the face of the Union’s intransigence, Sears had only
three options: permit the pickets to remain on its property;
forcefully eviet the pickets; or seek the protection of the
State’s trespass laws. Since the Union’s conduct violated state
law, Sears legitimately rejected the first option. Since the
second option involved a risk of violence, Sears surely had the
right—perhaps even the duty—to reject it. Only by proceed-
ing in state court, therefore, could Sears obtain an orderly
resolution of the question whether the Union had a federal
right to remain on its property.

The primary-jurisdiction rationale unquestionably requires
that when the same controversy may be presented to the state
court or the NLRB, it must be presented to the Board. But
that rationale does not extend to cases in which an employer
has no acceptable method of invoking, or inducing the Union
to invoke, the jurisdiction of the Board.** We are therefore
persuaded that the primary-jurisdiction rationale does not
provide a suffictent justification for pre-empting state jurisdie-
tion over arguably protected conduct when the party who

33 Even if Sears had elected the self-help option, it could not have been
assured that the Union would have invoked the jurisdiction of the Board.
The Union may well have decided that the likelihood of success was remote
and outweighed by the cost of the effort and the probability that Sears
in turn would have charged the Union with violating § 8 (b) (4) (D) or
§8 (b)(7) (C) of the Act. Moreover, if Sears had elected this option, and
the pickets were evicted with more force than reasonably necessary, it
might have exposed itself to tort lability under state law. We are
unwilling to presume that Congress intended to require employers to
pursue such a risky course in order to ensure that issues involving the
scope of § 7 rights be decided only by the Labor Board.

|
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could have presented the protection issue to the Board has not
done so and the other party to the dispute has no acceptable
means of doing so.*

This conclusion does not, however, necessarily foreclose the
possibility that pre-emption may be appropriate. The danger
of state interference with federally protected conduct is the
principal coneern of the second branch of the Garmon doctrine.
To allow the exercise of state jurisdiction in certain contexts
might create a significant risk of misinterpretation of federal
law and the consequent prohibition of protected conduct. In
those circumstances, it might be reasonable to infer that
Congress preferred the costs inherent in a jurisdictional hiatus
to the frustration of national labor policy which might accom-
pany the exercise of state jurisdiction. Thus, the acceptability
of “arguable protection” as a justification for pre-emption in a
given class of cases is, at least in part, a function of the
strength of the argument that § 7 does in fact protect the
disputed conduct.

3¢ “Tf the National Labor Relations Act provided an effective mechanism
whereby an employer could obtain a determination from the National
Labor Relations Board as to whether picketing is protected or unprotected,
I would agree that the fact that picketing is ‘arguably’ protected should
require state courts to refrain from interfering in deference to the exper-
tise and national uniformity of treatment offered by the NLRB. But an
employer faced with ‘arguably protected’ picketing is given by the present
federal law no adequate means of obtaining an evaluation of the picketing
by the NLRB. The employer may not himself seek a determination from
the Board and is left with the unsatisfactory remedy of using ‘self-help’
against the pickets to try to provoke the union to charge the employer
with an unfair labor practice.

“So long as employers are effectively denied determinations by the
NLRB as to whether ‘arguably protected’ picketing is actually protected
except when an employer is willing to threaten or use force to deal with
picketing, T would hold that only labor activity determined to be actually,
rather than arguably, protected under federal law should be immune from
state judicial control. To this extent San Diego Building Trades Council
v. Garmon, 359 U. 8. 236 (1959), should be reconsidered.” Longshoremen
v. Ariadne Shipping Co., 397 U. 8. 195, 201-202 (W=xrTE, J., concurring).
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The Court has held that state jurisdiction to enforce its laws i
prohibiting violence,** defamation,* the intentional infliction
of emotional distress,*” or obstruction of access to property * is
not pre-empted by the NLRA. But none of those violations
of state law involves protected conduct. In contrast, some
violations of state trespass laws may be actually protected by
§ 7 of the federal Act.

In NLRB v. Babcock & Wilcox Co., 351 U. S. 105, for exam-
ple, the Court recognized that in certain circumstances non-
employee union organizers may have a limited right of access
to an employer’s premises for the purpose of engaging in
organization solicitation.®* And the Court has indicated that
Babcock extends to § 7 rights other than organizational activ-
ity, though the “locus” of the “accommodation of § 7 rights
and private property rights . . . may fall at differing points
along the spectrum depending on the nature and strength
of the respective § 7 rights and private property rights asserted
in any given context.” Hudgens v. NLRB, 424 U. 8. 507, 522.

For purpose of analysis we must assume that the Union
could have proved that its picketing was, at least in the
absence of a trespass, protected by § 7. The remaining ques-
tion is whether under Babcock the trespassory nature of the

35 Youngdahl v. Rainfair, Inc., 355 U. S. 131; Construction Workers v.
Laburnum, 347 U. S. 656.

36 Linn v. Plant Guard Workers, 383 U. 8. 53.

37 Farmer v. Carpenters, 430 U. 8. 290.

38 Automobile Workers v. Russell, 356 U. S. 634.

3% As the Court stated:
“The employer may not affirmatively interfere with organization; the union
may not always insist that the employer aid organization. But when the
maccessibility of employees makes ineffective the reasonable attempts by
nonemployees to communicate with them through the usual channels, the
right to exclude from property has been required to yield to the extent
needed to permit communication of information on the right to organize.” |
351 U. 8., at 112. ?

See also Central Hardware Co. v. NLRB, 407 U. S. 539.
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picketing caused it to forfeit its protected status. Since it
cannot be said with certainty that, if the Union had filed an
| unfair labor practice charge against Sears, the Board would
have fixed the locus of the accommodation at the unprotected
end of the spectrum, it is indeed “arguable” that the Union’s
peaceful picketing, though trespassory, was protected. Nev-
ertheless, permitting state courts to evaluate the merits of an
| argument that certain trespassory activity is protected does
. not create an unacceptable risk of interference with conduct
! which the Board, and a court reviewing the Board’s decision,
' would find protected. For while there are unquestionably
examples of trespassory union activity in which the question
whether it is protected is fairly debatable, experience under the
Act teaches that such situations are rare and that a trespass
is far more likely to be unprotected than protected.
) Experience with trespassory organizational solicitation by
nonemployees is instructive in this regard. While Babcock
l indicates that an employer may not always bar nonemployee
3 union organizers from his property, his right to do so remains
the general rule. To gain access, the union has the burden of
showing that no other reasonable means of communicating its
organizational message to the employees exists or that the
employer’s access rules discriminate against union solicita-
tion.** That the burden imposed on the union is a heavy one
is evidenced by the fact that the balance struck by the Board
and the courts under the Babcock accommodation principle
has rarely been in favor of trespassory organizational activity .

40 As the Court noted in Babcock & Wilcox:

“It is our judgment . . . that an employer may validly post his property
against nonemployee distribution of union literature if reasonable efforts
by the union through other available channels of communication will enable
it to reach the employees with its message and if the employer’s notice
or order does not discriminate against the union by allowing other dis-
tribution.” 351 U. 8., at 112.

41 1In the absence of discrimination, the union’s asserted right of access

’ for organizational activity has generally been denied except in cases involv-
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Even on the assumption that picketing to enforce area
standards is entitled to the same deference in the Babcock
accommodation analysis as organizational solicitation,** it
would be unprotected in most instances. While there does
exist some risk that state courts will on occasion enjoin a
trespass that the Board would have protected, the significance
of this risk is minimized by the fact that in the cases in which
the argument in favor of protection is the strongest, the union
is likely to invoke the Board’s jurisdiction and thereby avoid
the state forum. Whatever risk of an erroneous state-court
adjudication does exist is outweighed by the anomalous conse-
quence of a rule which would deny the employer access to any
forum in which to litigate either the trespass issue or the

ing unique obstacles to nontrespassory methods of communication with
the employees. See, e. g., NLRB v. S & H Grossinger’s, Inc., 372 F. 2d
26 (CA2 1967); NLRB v. Lake Superior Lumber Corp., 167 F. 2d 147
(CA6 1948).

42 This assumption, however, is subject to serious question. Indeed,
several factors make the argument for protection of trespassory area-
standards picketing as a category of conduct less compelling than that for
trespassory organizational solicitation. First, the right to organize is at
the very core of the purpose for which the NLRA was enacted. Area-
standards picketing, in contrast, has only recently been recognized as a
§ 7 right. Hod Carriers Local 41 (Calumet Contractors Assn.), 133
N. L. R. B. 512 (1961). Second, Babcock makes clear that the interests
being protected by according limited-access rights to nonemployee, union
organizers are not those of the organizers but of the employees located on
the employer’s property. The Court indicated that “no . . . obligation is
owed nonemployee organizers”; any right they may have to solicit on an
employer’s property is a derivative of the right of that employer’s em-
ployees to exercise their organization rights effectively. Area-standards
picketing, on the other hand, has no such vital link to the employees
located on the employer’s property. While such picketing may have a
beneficial effect on the compensation of those employees, the rationale for
protecting area-standards picketing is that a union has a legitimate inter-
est in protecting the wage standards of its members who are employed by
competitors of the picketed employer.
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protection issue in those cases in which the disputed conduct is
least likely to be protected by § 7.

If there is a strong argument that the trespass is protected
in a particular case, a union can be expected to respond to an
employer demand to depart by filing an unfair labor practice
charge; the protection question would then be decided by the
agency experienced in accommodating the § 7 rights of unions
and the property rights of employers in the context of a labor
dispute. But if the argument for protection is so weak that
it has virtually no chance of prevailing, a trespassing union
would be well advised to avoid the jurisdiction of the Board
and to argue that the protected character of its conduct de-
prives the state court of jurisdiction.

As long as the union has a fair opportunity to present the
protection issue to the Labor Board, it retains meaningful
protection against the risk of error in a state tribunal. In
this case the Union failed to invoke the jurisdiction of the
Labor Board,** and Sears had no right to invoke that jurisdic-
tion and could not even precipitate its exercise without resort
to self-help. Because the assertion of state jurisdiction in a
case of this kind does not create a significant risk of prohibi-
tion of protected conduct, we are unwilling to presume that
Congress intended the arguably protected character of the
Union’s conduct to deprive the California courts of jurisdic-
tion to entertain Sears’ trespass action.**

43 Not only could the Union have filed an unfair labor practice charge
pursuant to §8 (a)(1) of the Act at the time Sears demanded that the
pickets leave its property, but the Board’s jurisdiction could have been
invoked and the protection of its remedial powers obtained even after the
litigation in the state court had commenced or the state injunction issued.
See Capital Service, Inc. v. NLRB, 347 U. 8. 501; NLRB v. Nash-Finch
Co., 404 U. 8. 138.

4 The fact that Sears demanded that the Union discontinue the trespass
before it initiated the trespass action is ecritical to our holding. While it
appears that such a demand was a precondition to commencing a trespass
action under California law, see 122 Cal. Rptr. 449 (1975), in order to
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The judgment of the Supreme Court of California is there-
fore reversed, and the case is remanded to that court for
further proceedings not inconsistent with this opinion.

It 1s so ordered.

MRg. JusTicE BLACKMUN, concurring.

I join the Court’s opinion, but add three observations:

1. The problem of a no-man’s land in regard to trespassory
picketing has been a troubling one in the past because em-
ployers have been unable to secure a Labor Board adjudica-
tion whether the picketing was “actually protected” under § 7
of the National Labor Relations Act except by resorting to
self-help to expel the pickets and thereby inducing the union
to file an unfair labor practice charge. The unacceptable pos-
sibility of precipitating violence in such a situation called into
serious question the practicability there of the Garmon pre-
emption test, see Longshoremen v. Ariadne Shipping Co., 397
U. S. 195, 202 (1970) (WHITE, J., concurring), despite the
virtues of the Garmon test in ensuring uniform application of
the standards of the NLRA.

In this case, however, the NLRB as amicus curiae has taken
a position that narrows the no-man’s land in regard to tres-
passory picketing, namely, that an employer’s mere act of
informing nonemployee pickets that they are not permitted

avoid a valid claim of pre-emption it would have been required as a matter
of federal law in any event.

The Board has taken the position that “a resort to court action . . .
does not violate §8 (a)(1).” NLRB v. Nash-Finch Co., supra, at 142.
If the employer were not required to demand discontinuation of the
trespass before proceeding in state court and the Board did not alter its
position in cases of this kind, the union would be deprived of an oppor-
tunity to present the protection issue to the agency created by Congress
to decide such questions. While the union’s failure to invoke the Board’s
jurisdiction should not be a sufficient basis for pre-empting state jurisdic-
tion, the employer should not be permitted to deprive the union of an
opportunity to do so.
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on his property “would constitute a sufficient interference
with rights arguably protected by Section 7 to warrant the
General Counsel, had a charge been filed by the Union, in
issuing a Section 8 (a) (1) complaint” against the employer.
Brief for NLRB as Amicus Curiae 18. Hence, if the union,
once asked to leave the property, files a § 8 (a)(1) charge,
there is a practicable means of getting the issue of trespassory
picketing before the Board in a timely fashion without danger
of violence.

In this case, as the Court notes, the Union failed to file an
unfair labor practice charge after being asked to leave. In
such a situation pre-emption cannot sensibly obtain because
the “risk of an erroneous state-court adjudication . . . is out-
weighed by the anomalous consequence of a rule which would
deny the employer access to any forum in which to litigate
either the trespass issue or the protection issue.” Ante, at 206—
207. It should be made clear, however, that the logical corollary
of the Court’s reasoning is that if the union does file a charge
upon being asked by the employer to leave the employer’s
property and continues to process the charge expeditiously,
state-court jurisdiction is pre-empted until such time as the
General Counsel declines to issue a complaint or the Board,
applying the standards of NLRB v. Babcock & Wilcox Co.,
351 U. S. 105 (1956), rules against the union and holds the
picketing to be unprotected. Similarly, if a union timely
files a § 8 (a) (1) charge, a state court would be bound to stay
any pending injunctive or damages suit brought by the em-
ployer until the Board has concluded, or the General Counsel
by refusal to issue a complaint has indicated, that the picket-
ing is not protected by §7. As the Court also notes, ante,
at 202, the primary-jurisdiction rationale articulated in Garmon
“unquestionably requires that when the same controversy may
be presented to the state court or the NLRB, it must be
presented to the Board.” Once the no-man’s land has been
bridged, as it is once a union files a charge, the importance of
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deferring to the Labor Board’s case-by-case accommodation
of employers’ property rights and employees’ § 7 rights man-
dates pre-emption of state-court jurisdiction.*

2. The opinion correctly observes, ante, at 205, that in
implementing this Court’s decision in Babcock the NLRB
only occasionally has found trespassory picketing to be pro-
tected under § 7. That observation is important, as is noted,

*Mr. JusticE POWELL’S concern, post, at 213, that there is an unaccept-
able delay in waiting for the General Counsel to act is answered in main
part by this Court’s previous holdings that any obstructive picketing or
threatening conduct may be directly regulated by the State. See Electrical
Workers v. Wisconsin Employment Relations Bd., 315 U. S. 740 (1942);
Youngdahl v. Rainfair, Inc., 355 U. S. 131 (1957); cf. Automobile Work-
ers v. Russell, 356 U. S. 634 (1958). There was no hint of such a problem
in this case. As the California Supreme Court notes: “It is not disputed
that at all times . . . the pickets conducted themselves in a peaceful and
orderly fashion. The record discloses no acts of violence, threats of
violence, or obstruction of traffic.” 17 Cal. 3d 893, 896, 553 P. 2d 603,
606 (1976). There is no claim made that the pickets annoyed members
of the public who wished to patronize the store of petitioner Sears; such
conduct would be enjoinable, Youngdahl, supra, if it had oceurred. And,
of course, under current NLRB law, pickets would have no right to carry
on their activity within a store. Marshall Field & Co. v. NLRB, 200 F.
2d 375 (CA7 1953). With respect, I do not see what “danger of violence”
remains in such a situation, any more than for a business that fronts upon
a public sidewalk,

The possibility of delay to which my Brother PowrLL adverts is a
double-edged sword. The question really is upon whom the burden of
delay should be placed. If it takes the General Counsel “weeks” to decide
whether to issue a § 8 (a) (1) complaint, by the same token there would be
no relief available against an erroneous state-court injunction interfering
with protected picketing for an equal length of time. Section 10 (j)
permits the Board to seek injunctive relief only after the issuance of a
complaint. The Board arguably might seek dissolution of a state-court
order under NLRB v. Nash-Finch Co., 404 U. S. 138 (1971), but that
remedy, too, would encompass some delay. It is worth noting that here
by November 12, 1973, the picketing, confined to the public sidewalks by
the California Superior Court’s temporary restraining order, was aban-
doned as ineffective. Delay in remedy is desired by neither party in a
labor dispute.
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ante, at 203, in that even the existence of a no-man’s land may
not justify departure from Garmon’s pre-emption standard if
the exercise of state-court jurisdiction portends frequent inter-
ference with actually protected conduct. But in its conclusion
that trespassory picketing has been found in “experience under
the Act” to be only “rare[ly]” protected and “far more likély
to be unprotected than protected,” ante, at 205, I take the
opinion merely to be observing what the Board’s past experi-
ence has been, not as glossing how the Board must treat the
Babcock test in the future, either in regard to organizational
picketing or other sorts of protected picketing. The Babcock
test provides that “when the inaccessibility of employees
makes ineffective the reasonable attempts by nonemployees to
communicate with them through the usual channels, the right
to exclude from property [is] required to yield to the extent
needed to permit communication of information on the right
to organize.” 351 U. S., at 112. A variant of that test has
been applied by the Board when communication with consum-
ers is at stake. See Scott Hudgens, 230 N. L. R. B. 414
(1977). The problem of applying the test in the first instance
is delegated to the Board, as part of its “responsibility to adapt
the Act to changing patterns of industrial life.” NLRB v.
Weingarten, Inc., 420 U. S. 251, 266 (1975); Hudgens v.
NLRB, 424 U. 8. 507, 523 (1976). When, for a number of
years, the First Amendment holding of Food Employees v.
Logan Valley Plaza, 391 U. S. 308 (1968), overruled in
Hudgens v. NLRB, diverted the Board from any need to
consider trespassory picketing under the statutory test of
Babcock, it would be unwise to hold the Board confined to its
earliest experience in administering the test.

3. The acceptability of permitting state-court jurisdiction
over “arguably protected” activities where there is a juris-
dictional no-man’s land depends, as the Court notes, on
whether the exercise of state-court jurisdiction is likely to
interfere frequently with actually protected conduct. The
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likelihood of such interference will depend in large part on
whether the state courts take care to provide an adversary
hearing before issuing any restraint against union picketing
activities. In this case, Sears filed a verified complaint seek-
ing an injunction against the picketing on October 29, 1973.
The Superior Court of California entered a temporary re-
straining order that day. So far as the record reveals, the
Union was not accorded a hearing until November 16, on the
order to show cause why a preliminary injunction should not
be entered. The issue of a prompt hearing was apparently
not raised before the Superior Court and was not raised on
appeal, and hence does not enter into our judgment here
approving the exercise of state-court jurisdiction. But it
may be remiss not to observe that in labor-management rela-
tions, where ex parte proceedings historically were abused, see
F. Frankfurter & N. Greene, The Labor Injunction 60, 64—
66 (1930), it is critical that the state courts provide a prompt
adversary hearing, preferably before any restraint issues and
in all events within a few days thereafter, on the merits of the
§ 7 protection question. Labor disputes are frequently short
lived, and a temporary restraining order issued upon ex parte
application may, if in error, render the eventual finding of § 7
protection a hollow vindication.

MR. JusticE POowELL, concurring.

Although I join the Court’s opinion, Mr. JusTicE BrACK-
MUN’s concurrence prompts me to add a word as to the “no-
man’s land” discussion with respect to trespassory picketing.
M-r. JusTick BLACKMUN, relying on the amicus brief of the
National Labor Relations Board, observes that “there is a
practicable means of getting the issue of trespassory pick-
eting before the Board in a timely fashion without danger
of violence,” ante, at 209, if the union—having been requested
to leave the property—files a § 8 (a) (1) charge.

With all respect, this optimistic view overlooks the realities
of the situation. Trespass upon private property by pickets,




SEARS, ROEBUCK & CO. v. CARPENTERS 213

180 PowEeLr, J., concurring

to a greater degree than isolated trespass, is usually orga-
nized, sustained, and sometimes obstructive—without initial
violence—of the target business and annoying to members of
the public who wish to patronize that business. The “danger
of violence” is inherent in many—though certainly not all—
situations of sustained trespassory picketing. One cannot
predict whether or when it may occur, or its degree. It is
because of these factors that, absent the availability of an
equivalent remedy under the National Labor Relations Act, a
state court should have the authority to protect the public
and private interests by granting preliminary relief.

In the context of trespassory picketing not otherwise viola-
tive of the Act, the Board has no comparable authority. If a
§8 (a) (1) charge is filed, nothing is likely to happen “in a
timely fashion.” The Board cannot issue, or obtain from the
federal courts, a restraining order directed at the picketing.
And it may take weeks for the General Counsel to decide
whether to issue a complaint. Meanwhile, the “no-man’s
land” prevents all recourse to the courts, and is an open invi-
tation to self-help. I am unwilling to believe that Congress
intended, by its silence in the Act, to create a situation where
there is no forum to which the parties may turn for orderly
interim relief in the face of a potentially explosive situation.*

*It is true that under this Court’s decisions, state courts are not
precluded from providing relief against actual or threatened violence. But
in light of the “danger of violence” inherent in many instances of sus-
tained trespassory picketing, relief often may come too late to prevent
interference with the operation of the target business. Cf. People v.
Bush, 39 N. Y. 2d 529, 349 N. E. 2d 832 (1976). Moreover, as Mr.
Justice Clark noted for the Court in Linn v. Plant Guard Workers, 383
U. 8. 53, 64 n. 6 (1966), “[t]he fact that the Board has no authority to
grant effective relief aggravates the State’s concern since the refusal to
redress an otherwise actionable wrong creates disrespect for the law and
encourages the vietim to take matters into his own hands.” The “immi-
nent threat of violence [that] exists whenever an employer is required to
resort to self-help in order to vindicate his property rights,” has prompted
at least one state court to retain jurisdiction to enjoin trespassory picket-
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I do not minimize the possibility that the Board may find
that trespassory activity under certain circumstances is nec-
essary to facilitate the exercise of § 7 rights by employees of
the target employer. See NLRB v. Babcock & Wilcox Co.,
351 U. 8. 105 (1956); Central Hardware Co. v. NLRB, 407
U. 8. 539 (1972). The Union’s conduct in this case, however,
involved a publicity campaign maintained by nonemployees
and directed at the general public. Such “area standards”
trespassory picketing is certainly not at the core of the Act’s
protective ambit. In any event, it is open to the Board upon
the issuance of a complaint to seek temporary relief under
§ 10 (j) of the Aect, 29 U. S. C. § 160 (j), against the employ-
er’s interference with § 7 rights. Cf. Capital Service, Inc. v.
NLRB, 347 U, 8. 501 (1954). Moreover, it is not an unrea-
sonable assumption that state courts will be mindful of the
determination of an expert federal agency that there is proba-
ble cause to believe that conduct restrained by state process is
protected under the Act. But I find no warrant in the Act
to compel the employer to endure the creation, especially by
nonemployees, of a temporary easement on his property pend-
ing the outcome of the General Counsel’s action on a charge.

In sum, I do not agree with MR. JusTickE BLackMUN that
“the logical corollary of the Court’s reasoning” in its opinion
today is that state-court jurisdiction is pre-empted forthwith
upon the filing of a charge by the union. I would not join
the Court’s opinion if T thought it fairly could be read to that
effect.

Mgr. Justice BRENNAN, with whom MR. JUSTICE STEWART
and MRr. JusticE MARSHALL join, dissenting.

The Court concedes that both the objective and the loca-
tion of the Union’s peaceful, nonobstructive picketing of

ing even after the filing of an unfair labor practice charge with the
Board. May Department Stores Co. v. Teamsters, 64 1ll. 2d 153, 162-163,
355 N. E. 2d 7, 10-11 (1976).
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Sears’ store may have been protected under the National
Labor Relations Act.* Therefore, despite the Court’s trans-
parent effort to disguise it, faithful application of the princi-
ples of labor law pre-emption established in San Diego Build-
g Trades Council v. Garmon, 359 U. S. 236 (1959),> would
compel the conclusion that the California Superior Court was
powerless to enjoin the Union from picketing on Sears’ prop-
erty: that the trespass was arguably protected is determinative
of the state court’s lack of jurisdiction, whether or not pre-
emption limits an employer’s remedies. See Longshoremen v.
Ariadne Shipping Co., 397 U. 8. 195, 200-201 (1970) ; Garmon,
supra; Meat Cutters v. Fairlawn Meats, Inc., 353 U. S. 20
(1957) ; Guss v. Utah Labor Relations Bd., 353 U. S. 1 (1957) 2

By holding that the arguably protected character of union
activity will no longer be sufficient to pre-empt state-court
jurisdiction, the Court creates an exception of indeterminate
dimensions to a principle of labor law pre-emption that has
been followed for at least two decades. Now, when the em-

1 See infra, at 225-226.
2 Garmon announced the following test of labor law pre-emption:

“When it is clear or may fairly be assumed that the activities which a State
purports to regulate are protected by §7 of the [Act] or constitute an
unfair labor practice under § 8, due regard for the federal enactment re-
quires that state jurisdiction must yield. . . . [And] [w]hen an activity
i3 arguably subject to § 7 or § & of the Act, the States as well as the fed-
eral courts must defer to the exclusive competence of the National Labor
Relations Board if the danger of state interference with national policy
is to be averted.” 359 U. S., at 244-245.

This rule, which was implieit in earlier decisions, has been repeatedly
reaffirmed. See, e. g., Farmer v. Carpenters, 430 U. S. 290 (1977);
Machinists v. Wisconsin Employment Relations Comm’n, 427 U. 8. 132,
138-139 (1976); Motor Coach Employees v. Lockridge, 403 U. S. 274
(1971).

3 Although the Court also misapplies the “arguably prohibited” prong
of the Garmon test, see n. 12, infra, I concentrate on its modification of
the “arguably protected” prong because this aspect of the decision has
far greater significance.

|
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ployer lacks a ‘“reasonable opportunity” to have the Board
consider whether the challenged aspect of the employee con-
duct is protected and when employees having that opportu-
nity have not invoked the Board’s jurisdiction, a state court
will have jurisdiction to enjoin arguably protected activity if
the “risk of an erroneous . . . adjudication [by it does not out-
weigh] the anomalous consequence [of denying a remedy to
the employer].” Ante, at 206. In making this rather amor-
phous determination, the lower courts apparently are to con-
sider the strength of the argument that § 7 in fact protects the
arguably protected activity, their own assessments of their
ability correctly to determine the underlying labor law issue,
and the strength of the state interest in affording the employer
an opportunity to have a state court restrain the arguably pro-
tected conduct.

This drastic abridgment of established principles is unjusti-
fied and unjustifiable. The Garmon test, itself fashioned after
some 15 years of judicial experience with jurisdictional con-
flicts that threatened national labor policy, see Motor Coach
Employees v. Lockridge, 403 U. S. 274, 290-291 (1971), has
provided stability and predictability to a particularly com-
plex area of the law for nearly 20 years. Thus, the most
elementary notions of stare decisis dictate that the test be
reconsidered only upon a compelling showing, based on actual
experience, that the test disserves important interests. Em-
phatically, that showing has not been and cannot be made.
Rather, the Garmon test has proved to embody an entirely
acceptable, and probably the best possible, accommodation
of the competing state-federal interests. That an employer’s
remedies in consequence may be limited, while anomalous to
the Court, produces no positive social harm; on the contrary,
the limitation on employer remedies is fully justified both by
the ease of application of the test by thousands of state and
federal judges and by its effect of averting the danger that
state courts may interfere with national labor policy. In
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sharp contrast, today’s decision creates the certain prospect
of state-court interference that may seriously erode § 7’s pro-
tections of labor activities. Indeed, the most serious objec-
tion to the decision today is not that it is contrary to the
teachings of stare decisis but rather that the Court’s attempt
to create a narrow exception to the principles of Garmon
promises to be applied by the lower courts so as to disserve
the interests protected by the national labor laws.

I

It is appropriate to recall the considerations that have
shaped the development of the doctrine of labor law pre-
emption. The National Labor Relations Act (Act), of course,
changed the substantive law of labor relations. Prior to its
enactment many courts treated concerted labor activities of
employees as tortious conspiracies or restraints of trade to
be enjoined unless the activities related to a specific benefit
sought by the employees from their employer; activity directed
at strengthening the union was, for these courts, impermissi-
ble. See F. Frankfurter & N. Greene, The Labor Injunction
26-29 (1930) (hereafter Frankfurter & Greene). While some
courts regarded peaceful picketing as permissible if intended
to attain lawful objectives, others regarded picketing as always
enjoinable. Id., at 30-46. Section 7 abrogated these state
laws. It declares that “concerted activities for the purpose of
collective bargaining or other mutual aid or protection,” includ-
ing specific types and forms of picketing, are protected from
interference from any source. Section 7 further provides that
employers no longer have an absolute right to prohibit concerted
activities occurring on their properties; unwilling employers
frequently are required to suffer the presence of organizational
activities on their premises. See NLRB v. Magnavox Co., 415
U. S. 322 (1974); NLRB v. Babcock & Wilcox Co., 351 U. S.
105 (1956) ; Republic Aviation Corp. v. NLRB, 324 U. S. 793
(1945).

B W S TR |
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But the Act did more than displace certain state laws. Sec-
tion 8 (a) of the Act declares that it is an unfair labor prac-
tice for an employer to interfere with employee exercise of
§ 7 rights, and § 8 (b) of the Act provides that certain forms
of employee activity, including several types of picketing, are
unfair labor practices. Congress created the National Labor
Relations Board to administer these provisions and prescribed
a detailed procedure for the imposition of restraint on any
conduct that is violative of the Aect: charge and complaint,
notice and hearing, and an order pending judicial review.

The animating force behind the doctrine of labor law pre-
emption has been the recognition that nothing could more
fully serve to defeat the purposes of the Act than to permit
state and federal courts, without any limitation, to exercise
jurisdiction over activities that are subject to regulation by
the National Labor Relations Board. See Motor Coach Em-
ployees v. Lockridge, supra, at 286. Congress created the
centralized expert agency to administer the Act because of its
conviction—generated by the historic abuses of the labor
injunction, see Frankfurter & Greene—that the judicial atti-
tudes, court procedures, and traditional judicial remedies, state
and federal, were as likely to produce adjudications incompati-
ble with national labor policy as were different rules of sub-
stantive law. See Garner v. Teamsters, 346 U. S. 485, 490-
491 (1953). Although Congress could not be understood as
having displaced “all loecal regulation that touches or concerns
in any way the complex interrelationships between employers,
employees, and unions,” Motor Coach Employees v. Lockridge,
supra, at 289, the legislative scheme clearly embodies an im-
plicit prohibition of those state- and federal-court adjudica-
tions that might significantly interfere with those intérests
that are a central concern to national labor policy.

The Act’s treatment of picketing illustrates the nature of the
generic problem, and at the same time highlights the issue in
this case. While this Court has never held that the preserip-
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tion of detailed procedures for the restraint of specific types of
picketing and the provision that other types of picketing are
protected implies that picketing is to be free from all restraint
under state law, see, e. ¢., Automobile Workers v. Russell, 356
U. S. 634 (1958) (state courts may restrain violent conduet on
picket lines), it by the same token necessarily is true that to
permit local adjudications, without limitation, of the legality of
picketing would threaten intolerable interference with the in-
terests protected by the Act. As the Court recognizes, the
nature of the threatened interference differs depending on
whether the picketing implicates the Act’s prohibitions or its
protections. See ante, at 190. As to arguably prohibited pick-
eting, there is a risk that the state court might misinterpret or
misapply the federal prohibition and restrain conduct that
Congress may have intended to be free from governmental
restraint. But even when state courts can be depended upon
accurately to determine whether conduct is in fact prohibited,
local adjudication may disrupt the congressional scheme by
resulting in different forms of relief than would adjudication
by the NLRB. By providing that an expert, centralized agency
would administer the Act, Congress quite plainly evidenced an
intention that, ordinarily at least, this expert agency should,
on the basis of its experience with labor matters, determine the
remedial implications of violations of the Act. If state courts
were permitted to administer all the Act’s prohibitions, the
divergences in relief would add up to significant departures
from federal policy. These considerations led the Court to

fashion the rule, announced in Garmon, 359 U. 8., at 245, that

*One danger, of course, is that a state court’s misinterpretation of the
federal prohibition may result in restraining conduct that in fact is pro-
tected by the Act. The “arguably protected” prong of Garmon addresses
this risk. A second danger is that the state court’s misconception or
misapplication of the law may result in the imposition of restraints on
conduct that is neither protected nor prohibited by the Act, but which
Congress intended to be free from government control. See Machinists v.
Wisconsin Employment Relations Comm’n, 427 U. 8. 132 (1976).
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state courts have no jurisdiction over “arguably prohibited”
conduct.

This aspect of Garmon has never operated as a flat prohibi-
tion.®* There are circumstances in which state courts can be
depended upon accurately to determine whether the under-
lying conduct is prohibited and in which Congress cannot be
assumed to have intended to oust state-court jurisdiction.
INlustrative are decisions holding that States may regulate
mass picketing, obstructive picketing, or picketing that
threatens or results in violence. See Automobile Workers v.
Russell, supra; Automobile Workers v. Wisconsin Employ-
ment Relations Bd., 351 U. S. 266 (1956) ; Construction Work-
ers v. Laburnum Constr. Corp., 347 U. S. 656 (1954) ; Electri-
cal Workers v. Wisconsin Employment Relations Bd., 315
U. S. 740, 749 (1942). Because violent tortious conduct on a
picket line is prohibited by § 8 (b) and because state courts
can reliably determine whether such conduct has occurred
without considering the merits of the underlying labor dispute,
allowing local adjudications of these tort actions could neither
fetter the exercise of rights protected by the Act nor otherwise
interfere with the effective administration of the federal
scheme. And the possible inconsistency of remedy is not
alone a sufficient reason for pre-empting state-court jurisdic-

5 There are several arguably discrete exceptions to Garmon, all sharing
a common characteristic. Each applies only in circumstances in which
local adjudications will not threaten important interests protected by the
Act: e. g, when a state court can ascertain the actual legal significance
of particular conduct by reference to “compelling precedent applied to
essentially undisputed facts,” Garmon, 359 U. S., at 246; when the rule to
be invoked before the state tribunal is “so structured and administered
that, in virtually all instances, it is safe to presume that judicial supervi-
sion will not disserve the interests promoted by the [Act],” Motor Coach
Employees v. Lockridge, 403 U. S., at 297-298; “where the activity regu-
lated was merely a peripheral concern of the [Act or] . . . touched inter-
ests so deeply rooted in local feeling and responsibility that, in the absence
of compelling congressional direction, we could not infer that Congress had
deprived the States of the power to act.” Garmon, supra, at 243-244.
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tion. In view of the historic state interest in “such tradition-
ally local matters as public safety and order,” Electrical Work-
ers v. Wisconsin Employment Relations Bd., supra, at 749, the
Act could not, in the absence of a clear statement to the con-
trary, be construed as precluding the imposition of different,
even harsher, state remedies in such cases. See Automobile
Workers v. Russell, supra, at 641-642. Indeed, in view of the
delay attendant upon resort to the Board, it could well produce
positive harm to prohibit state jurisdiction in these circum-
stances. Our decisions leave no doubt that exceptions to the
Garmon principle are to be recognized only in comparable cir-
cumstances. See Farmer v. Carpenters, 430 U. S. 290, 297-301
(1977); Vaca v. Sipes, 386 U. S. 171 (1967); Linn v. Plant
Guard Workers, 383 U. S. 53 (1966).

When, on the other hand, the underlying conduct may be
protected by the Act, the risk of interference with the federal
scheme is of a different character. The danger of permitting
local adjudications is not that timing or form of relief might
be different from what the Board would administer, but rather
that the local court might restrain conduct that is in fact pro-
tected by the Act. This might result not merely from attitu-
dinal differences but even more from unfair procedures or lack
of expertise in labor relations matters. The present case illus-
trates both the nature and magnitude of the danger. Because
the location of employee picketing is often determinative of
the meaningfulness of the employees’ ability to engage in
effective communication with their intended audience, em-
ployees often have the right to engage in picketing at particu-
lar locations, including the private property of another. See
Hudgens v. NLRB, 424 U, S. 507 (1976); Scott Hudgens, 230
N. L. R. B. 414, 95 LRRM 1351 (1977); cf. NLRB v. Bab-
cock & Wilcox Co., 351 U. S. 105 (1956). The California
Superior Court here entered an order, ex parte, broad enough
to prohibit all effective picketing of Sears’ store for a period of
35 days. See opinion of my Brother BLaAckMUN, ante, at 212.
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Since labor disputes are usually short lived, see ibid., this
possibly erroneous order may well have irreparably altered the
balance of the competing economic forces by prohibiting the
Union’s use of a permissible economic weapon at a crucial
time. Obviously it is not lightly to be inferred that a Con-
gress that provided elaborate procedures for restraint of pro-
hibited picketing and that failed to provide an employer with
a remedy against otherwise unprotected picketing could have
contemplated that local tribunals with histories of insensitiv-
ity to the organizational interests of employees be permitted
effectively to enjoin protected picketing.

In recognition of this fact, this Court’s efforts in the area
of labor law pre-emption have been largely directed to devel-
oping durable principles to ensure that local tribunals not be
in a position to restrain protected conduct. Because the Court
today appears to have forgotten some of the lessons of his-
tory, it is appropriate to summarize this Court’s efforts. The
first approach to be tried—and abandoned—was for this Court
to proceed on a case-by-case basis and determine whether each
particular final state-court ruling “does, or might reasonably
be thought to, conflict in some relevant manner with federal
labor policy,” Motor Coach Employees v. Lockridge, 403 U. S.,
at 289-291; see Automobile Workers v. Wisconsin Employ-
ment Relations Bd., 336 U, 8. 245 (1949). Not surprisingly,
such an effort proved institutionally impossible. Because of
the infinite combinations of events that implicate the central
protections of the Act, this Court could not, without largely
abdicating its other responsibilities, hope to determine on an
ad hoe, generic-situation-by-generic-situation basis whether
applications of state laws threatened national labor policy.
In any case, such an approach necessarily disserved national
labor policy because decision by this Court came too late to
repair the damage that an erroneous decision would do to the
congressionally established balance of power and was no sub-
stitute for decision in the first instance by the Board. The
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Court soon concluded that protecting national labor policy
from disruption or defeat by conflicting local adjudications de-
manded broad prineciples of labor law pre-emption, easily ad-
ministered by state and federal courts throughout the Nation,
that would minimize, if not eliminate entirely, the possibility
of decisions of local tribunals that irreparably injure interests
protected by §7. The only rule® satisfying these dual re-
quirements was Garmon’s flat prohibition: “When an activity
is arguably subject to § 7 or § 8 of the Act, the States as well
as the federal courts must defer to the exclusive competence
of the . . . Board.” 359 U. S, at 245.

While there is some unavoidable uncertainty concerning the
arguably prohibited prong of Garmon, I emphasize that it has
heretofore been absolutely clear that there is no state power
to deal with conduct that is a central concern of the Act ™ and
arguably protected by it, see Longshoremen v. Ariadne Ship-
ping Co., 397 U. S. 195 (1970) ; Garmon, supra,; Meat Cutters
v. Fairlawn Meats, Inc., 353 U. S. 20 (1957); Guss v. Utah
Labor Relations Bd., 353 U. S. 1 (1957). As the Court itself
recognizes, see ante, at 194-197 and 204, none of the Garmon
exceptions have ever been or could ever be applied to local
attempts to restrain such conduct. But the Garmon approach
to “arguably protected” activity does not “swee[p] away
state-court jurisdietion over conduct traditionally subject to

6 A second approach was suggested and rejected by Garmon itself: that
state-court jurisdiction be pre-empted only when “it is clear or may fairly
be assumed that the activities which a State purports to regulate are pro-
tected by § 7 of the . . . Act.” 359 U. S, at 244. This Court recognized
that state and federal courts, quite simply, lack the familiarity and requi-
site sensitivity to labor law matters to be counted on accurately to deter-
mine which combinations of facts could “fairly be assumed” to fall within
the ambit of § 7.

TIf an activity were merely a “peripheral concern” of the Act, state
and federal courts presumably may restrain it even if arguably protected.
See Garmon, 359 U. S., at 246.




224 OCTOBER TERM, 1977
BrenNaN, J., dissenting 436 U.S.

state regulation without careful consideration of the relative
impact of such a jurisdictional bar on the various interests
affected.” Ante, at 188. Quite the contrary, such careful con-
sideration is subsumed by the determination whether the
underlying conduct may be protected by § 7. By enacting
§ 7, Congress necessarily intended to pre-empt certain state
laws: e. g., those prohibiting concerted activities as conspira-
cies or unlawful restraints of trade. In any instance in which
it can seriously be maintained that the congressionally estab-
lished scheme protects the employee activity, the assessment
of the relative weight of the competing state and federal in-
terests has to be regarded as having been made by Congress.
By drafting the statute so as to permit a Board determination
that the underlying conduct is in fact within the ambit of § 7’s
protections, Congress necessarily indicated its view that the
historic state interest in regulating the conduct, however de-
fined, may have to yield to the attainment of other objec-
tives and that the state interest thus must be regarded as less
than compelling. And, of course, there is necessarily a pos-
sibility that to permit state-court jurisdiction over arguably
protected conduct could fetter the exercise of rights protected
by the Act and otherwise interfere with the congressional
scheme. A local tribunal could recognize an activity as ar-
guably protected, yet, given its attitude toward organized
labor, lack of expertise in labor matters, and insensitive proce-
dures, misapply or misconceive the Board’s decisional criteria
and restrain conduct that is within the ambit of § 7.

IT

The present case illustrates both the necessity of this flat
rule and the danger of even the slightest deviation from it.
The present case, of course, is a classic one for pre-emption.
The question submitted to the state court was whether the
Union had a protected right to locate peaceful nonobstructive
pickets on the privately owned walkway adjacent to Sears’
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retail store or on the privately owned parking lot a few feet

away.
A

That the trespass was arguably protected could scarcely be
clearer. NLRB v. Babcock & Wilcox Co., 351 U. S., at 112,
indicates that trespassory § 7 activity is protected when “rea-
sonable efforts . . . through other available channels” will not
enable the union to reach its intended audience. This stand-
ard, which was developed in the context of a rather different
factual situation, is but an application of more general princi-
ples. “[T]he basic objective under the Act [is the] accom-
modation of § 7 rights and private property rights ‘with as
little destruction of one as is consistent with the maintenance
of the other.” The locus of that accommodation, however,
may fall at differing points along the spectrum depending on
the nature and strength of the respective § 7 rights and private
property rights asserted in any given context.” Hudgens v.
NLRB, 424 U, 8., at 522, quoting NLRB v. Babcock & Wilcox
Co., supra, at 112; see Scott Hudgens, 230 N. L. R. B., at 417,
95 LRRM, at 1354.

Here, it can seriously be contended that the locus of the
accommodation should be on the side of permitting the tres-
pass. The § 7 interest is strong: The object of the picketing
was arguably protected on one of two theories—as “area stand-
ards” ® or as ‘“recognitional” ® picketing—and the record sug-
gests that the relocation of the picketing to the nearest public
area—a public sidewalk 150 to 200 feet away—may have so

8 See Longshoremen v. Ariadne Shipping Co., 397 U. 8. 195 (1970).

9The Act provides that recognitional picketing is prohibited if no
representation petition is filed within a reasonable time, not to exceed 30
days. See ante, at 186, and n. 10. Although the Board has never held that
recognitional picketing is protected at the outset and for up to 30 days
thereafter, this conclusion would seem to follow from its holding that “area
standards” picketing is protected. See Hod Carriers (Calumet Contractors
Assn.), 133 N. L. R. B. 512 (1961).
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diluted the picketing’s impaect as to make it virtually meaning-
less.’® The private property interest, in contrast, was exceed-
ingly weak. The picketing was confined to a portion of Sears’
property which was open to the public and on which Sears
had permitted solicitations by other groups.’’ Thus, while
Sears to be sure owned the property, it resembled public prop-
erty in many respects. Indeed, while Sears’ legal position
would have been quite different if the lot and walkways had
been owned by the city of Chula Vista, it is doubtful that
Sears would have been any less angered or upset by the picket-
ing if the property had in fact been public.

But the Court refuses to follow the simple analysis that has
been sanctioned by the decisions of the last 20 years. Its
reasons for discarding prior teachings, apparently, is a belief
that faithful application of Garmon to the generic situation
presented by this case causes positive social harm. T disagree.

It bears emphasizing that Garmon only partially pre-empts
an employer’s remedies against unlawful trespassory picketing.
A state court may, of course, enjoin any picketing that is
clearly unprotected by the Act: e. g., peaceful, nonobstructive
picketing occurring within a retail store. See Brief for Re-
spondent 30 n. 14, citing NLRB v. Fansteel Corp., 306 U. S.
240 (1939); Marshall Field & Co. v. NLRB, 200 F. 2d 375
(CA7 1953) ; Brief for NLRB as Amicus Curiae 15n.9. And,
as already indicated, state courts have jurisdiction over picket-

10 Although the matter is disputed, a Union representative testified that
picketing from the public sidewalk adjacent to the outer perimeters of
Sears’ parking lot was totally ineffective and that, for this reason, the
California Superior Court’s temporary restraining order required the Union
to abandon the picketing. App. 28.

11 Sears permitted solicitation and distribution of literature on its prop-
erty in the cases of the Lion’s Club white cane drive, the Salvation Army
at Christmas time, and the League of Women Voters for voter registration.
Id., at 14. The fact of prior solicitation simply confirms what would
have been clear in any case: that the Union picketing was not incompatible
with the retail operations.
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ing that is obstructive, or involves large groups of persons, or
otherwise entails a serious threat of violence. Automobile
Workers v. Russell; Construction Workers v. Laburnum
Constr. Corp.; Automobile Workers v. Wisconsin Employment
Relations Bd.; Electrical Workers v. Wisconsin Employment
Relations Bd. These decisions constitute an almost disposi-
tive answer to my Brother PowELL’s suggestion that state tres-
pass laws should be allowed full play, see ante, at 213: most of
the factual situations that concern him fall within a recog-
nized Garmon exception. Finally, an employer may file an
unfair labor practice charge under § 8 (b) and obtain a ‘“cease
and desist” order from the Board where the picketing has an
objective prohibited by § 8 (b).

Thus, pre-emption of state-court jurisdiction to deal with
trespassory picketing has been largely, if not entirely, con-
fined to situations such as presented in this case, i. e., in which
the interest of the employer in preventing the picketing is
weak, the § 7 interest in picketing on the employer’s prop-
erty strong, and the picketing peaceful and nonobstructive.
In this circumstance, I think the denial to the employer of a
remedy is an entirely acceptable social cost for the benefits
of a pre-emption rule that avoids the danger of state-court
interference with national labor policy. The Court’s argu-
ments to the contrary are singularly unpersuasive. Because
an employer’s remedies are only pre-empted in the narrow
circumstances of a case such as the present one, any suggestion
that the faithful application of Garmon creates a “no-man’s
land” which results in a substantial risk of violence, see opinion
of my Brother BLAck MUN, ante, at 208 ; opinion of my Brother
PowEeLL, ante, at 213; cf. opinion of the Court, ante, at 202, can
be dismissed as the most unfounded speculation. An employer
like Sears may be angered or outraged by the presence of peace-
ful, nonobstructive picketing close to its retail store. But the
Act requires the employer’s toleration of peaceful picketing
when § 7 affords the union the right to engage in this form of
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economic pressure. There is simply no basis whatsoever for a
conclusion that the risk of violence is any greater when an
employer is told by a state court that Garmon bars his state
trespass action than when he is told either that § 7 protects
picketing on a public area immediately adjacent to his busi-
ness, cf. Longshoremen v. Ariadne Shipping Co., or that §7
in faet privileges the entry onto his property. Cf. Scott
Hudgens.

In apparent recognition of this indisputable fact, the Court
places no great reliance on the likelihood of violence. But the
only other reason advanced for a conclusion that Garmon pro-
duces socially intolerable results is that it is “anomalous” to
deny an employer a trespass remedy. Since the Act exten-
sively regulates the conditions under which an employer’s
proprietary rights must yield to the exercise of § 7 rights, I
am at a loss as to why the anomaly here is any greater than
that which results from the pre-emption of state remedies
against tortious conspiracies, compare § 7 of the Act with
Frankfurter & Greene 26-39, or from the pre-emption of state
remedies against nonmalicious libels. See Linn v. Plant
Guard Workers, 383 U. S. 53 (1966).

B

That this Court’s departure from Garmon creates a great
risk that protected picketing will be enjoined is amply illus-
trated by the facts of this case and by the task that was
assigned to the California Superior Court. To decide whether
the location of the Union’s picketing rendered it unlawful, the
state court here had to address a host of exceedingly complex
labor law questions, which implicated nearly every aspect of
the Union’s labor dispute with Sears and which were uniquely
within the province of the Board. Because it had to assess the
“relative strength of the § 7 right,” see Hudgens v. NLRB, 424
U. S., at 522, its first task necessarily was to determine the
nature of the Union’s picketing. This picketing could have
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been characterized in one of three ways: as protected area-
standards picketing, see opinion of the Court, ante, at 186187 ;
as prohibited picketing to compel a reassignment of work, see
ante, at 185-186, and n. 9; or as recognitional picketing that is
protected at the outset but prohibited if no petition for a
representative election is filed within a reasonable time, not to
exceed 30 days. See supra, at 225 n. 9; ante, at 186, and n. 10,
Notably, if the state court concluded that the picketing was
prohibited by § 8 (b)(4)—or unprotected by § 7 on any other
theory—that determination would have been conclusive against
respondent: Whether or not the state court agreed with the
Union’s contention that effective communication required that
picketing be located on Sears’ premises, the court would enjoin
the trespassory picketing on the ground that no protected § 7
interest was involved. Obviously, since even the Court admits
that the characterization of the picketing “entail[s] relatively
complex factual and legal determinations,” see ante, at 198,
there is a substantial danger that the state court, lacking the
Board’s expertise and specialized sensitivity to labor relations
matters, would err at the outset and effectively deny respond-
ent the right to engage in any effective § 7 communication.™
But even if the state court correctly assesses the § 7 interest,
there are a host of other pitfalls. A myriad of factors are or

12 Since the whole premise for an order effectively terminating all picket-
ing of the Sears store could be the state court’s conclusion that the picket-
ing was prohibited by § 8 (b), it is difficult to understand how the Court
can assert that this is a case in which the “arguably prohibited” prong of
the Garmon test is not implicated. Even if the Court is correct that the
crucial consideration under that aspect of Garmon is whether the contro-
versy in the state court would be the same as that which would have been
presented to the NLRB, see ante, at 197, the test surely is satisfied
here. More fundamentally, to permit a state court to enter an order
which, in law and fact, prohibits picketing because of an interpretation of
§ 8 (b) entails a substantial risk of interference with the objectives Con-
gress sought to achieve by giving the Board exclusive jurisdiction to en-
force § 8 (b).
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could be relevant to determining whether § 7 protected the
trespass: e. ¢., whether and to what extent relocating the
picketing on the nearest public property 150 feet away would
have diluted its impact; whether the picketing was character-
ized as recognitional or area standards; whether or the extent
to which Sears had opened the property up to the public or
permitted similar solicitation on it; whether it mattered that
the pickets did not work for Sears, etc. And if relevant,
each of these factors would suggest a number of subsidiary
inquiries.

- It simply cannot be seriously contended that the thousands
of judges, state and federal, throughout the United States can
be counted upon accurately to identify the relevant considera-
tions and give each the proper weight in accommodating the
respective rights. Indeed, the actions of the California courts
illustrate the danger. Not only was the ex parte order of the
California Superior Court entered under conditions precluding
careful consideration of all relevant considerations, even the
Court of Appeal, presumably able to devote more time and
deliberation to isolate the correct decisional criteria, failed
properly to appreciate the significance of a criterion critical
to the application of national law: that the distance of the
picketing from a store entrance is largely determinative of its
effectiveness. Cf. Scott Hudgens, 230 N. L. R. B., at 417, 95
LRRM, at 1354 (“a message announced . . . by picket sign . . .
a [substantial] distance from the focal point would be too
greatly diluted to be meaningful”). Nothing better demon-
strates the wisdom of the heretofore settled rule that “the
primary responsibility for making [the] accommodation [be-
tween § 7 rights and private property rights] must rest with
the Board in the first instance.” Hudgens v. NLRB, supra,
at 522,

The Court does not deny that its decision may well result
in state-court decisions erroneously prohibiting or curtailing
conduct in fact protected by §7. But it identifies two con-
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siderations that persuade it that the risk of interference is
minimal and that, in any case, the risk does not outweigh the
anomalous consequence of denying the employer a remedy.
The first is its belief that the generic type of activity—
which the Court characterizes as trespassory organizational
activity by nonemployees—is more likely to be unprotected
than protected. Ante, at 205-206. In so concluding, the Court
relies on NLRB v. Babcock & Wilcox Co., 351 U. S, 105 (1956),
for the proposition that there is a strong presumption against
permitting trespasses by nonemployees. But the Court over-
looks a critical distinction between Babcock and the case at
bar. Babcock involved a trespass on industrial property which
the employer had fenced off from the public at large, and it is
a grave error to treat Babcock as having substantial implica-
tions for the generic situation presented by this case. To per-
mit trespassory § 7 activities in the Babcock fact pattern entails
far greater interference with an employer’s business than
does allowing peaceful nonobstructive picketing on a parking
lot which is open to the public and which has been used for
other types of solicitation. As my Brother BLACKMUN’s con-
curring opinion notes, this Court’s short-lived holding that
picketing at shopping centers is protected by the Fourteenth
Amendment, see Food Employees v. Logan Valley Plaza, 391
U. S. 308 (1968), overruled in Hudgens v. NLRB, supra, has
resulted in a situation where neither this Court nor the Board
has considered, in any comprehensive fashion, the quite differ-
ent question of the conditions under which union representa-
tives may enter privately owned areas of shopping centers to
engage in protected activities such as peaceful picketing. But
the Court’s own opinion in Hudgens v. NLRB, supra, and the
Board’s decision in Scott Hudgens, supra,*® both suggest that

13Tn Scott Hudgens, the Board held that warehouse employees
of a shoe company had a § 7 right to engage in protected picketing on a
privately owned shopping mall that contained one of the shoe company’s
retail outlets. Since the warehouse employees were no more “rightfully
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trespasses in such circumstances will often be protected.
Quite apart from the fact the Court has no basis for blithely
assuming that all private property is fungible, that this Court
would fail to appreciate so possibly vital a distinction in assess-
ing the strength of a § 7 claim illustrates the danger of per-
mitting lower courts, which lack even this Court’s exposure
to labor law, to rule on the question whether trespassory
picketing by nonemployees is protected.

The Court’s second reason is more problematic still. It
urges that the risk that local adjudications will interfere with
protected § 7 activity is “minimized by the fact that in the
cases in which the argument in favor of protection is the
strongest, the union is likely to invoke the Board’s jurisdiction
and thereby avoid the state forum.” Ante,at 206. That, with
all respect, betrays ignorance of the conduct of adversaries in
the real world of labor disputes. Whether a union will seek
the protection of a Board order will depend upon whether that
tactic will best serve its self-interest, and that determination
will depend in turn on whether the employer’s request inhibits
or interferes with the union’s ability to engage in protected
conduct. A request that a trespass cease may or may not so
threaten the union as to lead it to go to the trouble and expense
of attempting to invoke the Board’s jurisdiction, and the
strength of the argument that the conduct is protected will
frequently be a factor of no relevance. For example, if the
union perceives the employer’s request as a hollow threat or
believes that the employer’s legal position in any case has no
merit, the union will have no reason to turn to the Board.

It might, on the other hand, be the case that the union

on the employer’s premises” than were the pickets in the present case,
see Hudgens v. NLRB, 424 U. 8., at 521-522, n. 10, Scott Hudgens at least
indicates that the fact that an individual has no right to be on the premises
is not a factor of any special significance in the context of shopping center
picketing. It would be a small step to conclude that the fact the pickets
were nonemployees did not, standing alone at least, counsel strongly against
a finding that the trespass was unprotected.
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would have more of an incentive to file a § 8 (a)(1) charge
if it believed that resort to the Board were necessary to pro-
tect itself against adjudications by hostile state tribunals. Of
course, even then, the union may not believe that invocation
of the Board’s jurisdiction is worth the trouble and expense in
those instances in which it believes its own legal position
unassailable. But there is no point in conjecturing on this
score. The Court assiduously avoids holding that resort to
the Board will oust a state court’s jurisdiction * and is divided
on this question. Compare opinion of my Brother BLAcKMUN,
ante, at 208-210, with opinion of my Brother PowrLL, ante,
p. 212, The Court cannot have it both ways: Unless and until
the Court decides that the filing of a charge pre-empts adjudica-
tions by local tribunals, speculation as to the conditions under
which there would or would not be a failure to file is an idle
exercise.*

14 The Court leaves open a host of questions concerning the availability
of state-court remedies to the precise type of trespassory picketing that
here occurred: Is state-court jurisdiction pre-empted when a § 8 (a) (1)
charge is filed before the institution of state suit? What if the § 8 (a) (1)
charge is filed after the employer files the state-court complaint, or after
the state court has issued temporary, preliminary, or final relief; must
the state-court action and state-court order be stayed pending the Board
proceedings or is it up to the Board to take action to protect its juris-
diction? Since the generic situation is one in which there is no realistic
possibility of violence, I think my Brother BrackMUN’s logic in answer-
ing some of these questions is unassailable, see ante, at 208-210. Indeed, 1
would think the Court would be compelled to extend it to a situation my
Brother BrackMUN does not address: when the state court has entered
final relief. But especially in light of my Brother PowrrL’s differing
views, see ante, p. 212, it can safely be predicted that the state and federal
courts around the country will answer these questions in a variety of ways.
A consequence surely will be that erroneous determinations of non-pre-
emption will oceur and rights and interests protected by the Act will be
irreparably damaged before any corrective action can be taken by this
Court.

15Tt should be apparent that to require employees to file § 8 (a) (1)
charges to avoid hostile local adjudications itself would entail a certain

B o e e e e
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III

But what is far more disturbing than the specific holding
in this case is its implications for different generic situations.
Whatever the shortcomings of Garmon, none can deny the
necessity for a rule in this complex area that is capable of
uniform application by the lower courts. The Court’s new
exception to Garmon cannot be expected to be correctly
applied by those courts and thus most inevitably will threaten
erosion of the goal of uniform administration of the national
labor laws. Even though the Court apparently intends to
create only a very narrow exception to Garmon—Ilargely if not
entirely limited to situations in which the employer first re-
quested the nonemployees engaged in area-standards picketing
on the employer’s property to remove the pickets from the
employer’s land and the union did not respond by filing § 8
(a) (1) unfair labor practice charges—the approach the Court
today adopts cannot be so easily cabined and thus threatens
intolerable disruption of national labor policy.

Because § 8 (b) only affords an emplover a remedy against
certain types of unprotected employee activity, there neces-
sarily will be a myriad of circumstances in which an employer
will be confronted with possibly unprotected employee or
union conduct, and yet be unable directly to invoke the
Board’s processes to receive a determination of the protected

disruption of the congressional scheme. Section & (a) (1) was intended to
afford employees a remedy in those circumstances in which they felt it
was in their self-interest to seek protection by the Board. Congress by
the same token plainly intended not to afford employers a remedy before
the Board whenever they were confronted with arguably unprotected con-
duct. If the Court takes the position that employees can avoid hostile
state-court adjudications of their rights only by filing § 8 (a) (1) charges
whenever employers threaten interference with arguably protected activity,
the effect would be to stand the congressional scheme on its head. The
employers would in effect be invoking the Board’s jurisdiction under condi-
tions in which the employees have no interest in obtaining the Board’s
protection.
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character of the conduct. Today’s decision certainly opens
the door to a conclusion by state and federal courts that the
Court’s new exception applies in any situation where the
employer has requested that the labor organization cease what
the employer claims is unprotected conduct and the union has
not responded by filing a § 8 (a) (1) charge. In that circum-
stance, today’s decision sanctions a three-step process by the
state or federal court.

First, the court must inquire whether the employer had a
“reasonable opportunity” to force a Board determination.
What constitutes a ‘“reasonable opportunity”? I have to
assume from today’s decision that the employer can never be
deemed to have an acceptable opportunity when nonemployees
are engaged in the arguably protected activity. But what if
employees are involved? Will the fact that the employer can
provoke the filing of an unfair labor practice charge by dis-
ciplining the employee always constitute an acceptable alter-
native? Perhaps so, but the Court provides no guidance that
can help the local judges. Some may believe that the fact
that any diseipline will enhance the seriousness of the unfair
labor practice renders that course unacceptable. Similarly,
what of the instances in which employer discipline might not,
under the circumstances, provoke the filing of a charge: e. g.,
if an economie strike were in progress?

Second, if the lower court concludes that the employer did
not have an acceptable means of placing the protection issue
before the Board, it must then proceed to inquire whether, in
light of its assessment of the strength of the argument that
§ 7 might protect the generic type of conduct involved, there
is a substantial likelihood that its adjudication will be incom-
patible with national labor policy. This is a particularly
onerous task to assign to judges having no special expertise
or specialized sensitivity in the application of the federal labor
laws, and it is not clairvoyant to predicet that many local
tribunals will misconceive the relevant criteria and erroneously

|
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conclude that they are capable of correetly applying the labor
laws. With all respect, the Court’s opinion proves my point.
As I have already observed, in concluding that peaceful
picketing upon Sears’ walkway was more likely to be unpro-
tected than protected, the Court makes an entirely unfounded
assumption concerning the approach the Board is likely to
apply to the organizational activities of nonemployees at
shopping centers. Since the great majority of state and federal
judges around the Nation rarely, if ever, have this Court’s
exposure to the federal labor laws, local tribunals surely will
commit far more grievous errors in assessing the likelihood
that its adjudication will subvert national labor policy. But
the final step in the Court’s new pre-emption inquiry is the
most troublesome: The range of circumstances in which local
tribunals might conclude that the anomaly of denying an
employer a remedy outweighs the risk of erroneous determi-
nations by the state courts is limitless. Many erroneous
determinations of non-pre-emption are certain to occur, and
the local adjudications of the protection issues will inevitably
often be inconsistent and contrary to national policy.

This prospect should give the Court more concern than its
opinion reflects. It is no answer that errors remain correctible
while this Court sits. The burden that will be thrown upon
this Court finally to decide, on an ad hoe, generic-situation-by-
generie-situation basis, whether the employer had a “reason-
able opportunity” to obtain a Board determination and, if not,
whether the risk of interference outweighs the anomaly of
denying the employer a remedy, should give us pause. Incon-
sistency and error in decisions below may compel review of
an inordinate number of cases, lest lower court adjudications
threaten irretrievable injury to interests protected by §7.
Indeed, the experience of 30 years ago should, I would have
thought, taught us the folly of such an approach. And our
burden will be even greater if, as my Brother BrAckMuUN
suggests, ante, at 211-212, this Court must fashion a code of

e e
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“labor law due process” to minimize the risk of erroneous state-
court determinations of protection questions.

I do not doubt that this Court could, if it wished, minimize
the deleterious consequences of today’s unfortunate decision.
But the Court cannot prevent it from introducing incon-
sistency and confusion that will threaten the fabric of national
labor policy and from imposing new and unnecessary burdens
on this Court. Adherence to Garmon would spare us and
the Nation these burdens. Because the Court has not demon-
strated that Garmon produces an unacceptable accommoda-
tion of the conflicting state and federal interests, I respect-
fully dissent.
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SLODOV v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No. 76-1835. Argued February 22, 1978—Decided May 22, 1978

Petitioner assumed control of three corporations at a time when a delin-
quency existed for unpaid federal taxes withheld from employees’ wages,
while the specific funds withheld but not paid had been dissipated by
predecessor officers and when the corporations had no liquid assets with
which to pay the overdue taxes. During the six-month period of peti-
tioner’s control the corporations acquired funds sufficient to pay the taxes,
but petitioner used the funds to pay employees’ wages, rent, suppliers and
other creditors, and to meet current business expenses. On petitioner’s
withdrawal from the corporations’ business, he instituted a bankruptey
proceeding, in which the Internal Revenue Service filed a claim, including
the delinquent back taxes, under § 6672 of the Internal Revenue Code of
1954, which imposes personal liability for taxes on “[a]ny person
required to collect, truthfully account for, and pay over any tax imposed
by this title who willfully fails to collect such tax, or truthfully account
for and pay over such tax, or willfully attempts in any manner to evade
or defeat any such tax or the payment thereof ... .” The Court of
Appeals held that petitioner was personally liable for the unpaid taxes
under §6672. While petitioner concedes liability for the collection,
accounting, and payment of taxes required to be withheld during the
period of his control, he disclaims responsibility with respect to taxes
withheld prior thereto, arguing that its conjunctive phrasing made
§ 6672 inapplicable to him since he was clearly under no duty to collect
and account for taxes incurred before that period. The Government
maintains that the statutory language could be construed as describing
in terms of their general responsibilities the persons potentially liable
under the statute without regard to the fulfillment of all the duties with
respect to specific tax dollars, and that § 6672 imposed liability on peti-
tioner as a “responsible person” because sums received during the period
of his control were impressed with a trust in favor of the Government
for the satisfaction of the overdue taxes and petitioner’s willful use of
such sums to pay other creditors violated the statute’s “pay over”
obligation. Though relying primarily on § 6672 for its trust theory of
liability, the Government suggests as also applicable § 7501, which
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provides that “[w]henever a person is required to collect or withhold
any internal revenue tax from any other person and to pay over such
tax to the United States, the amount of the tax . .. shall be held to be
a special fund in trust for the United States [which] shall be assessed,
collected, and paid in the same manner and subject to the same provi-
sions and limitations (including penalties) as are applicable with respect
to the taxes from which such fund arose.” Held:

1. The phrase “[a]ny person required to collect, truthfully account
for, and pay over any tax imposed by this title” was meant to limit
§ 6672 to persons responsible for paying over taxes that require col-
lection (third-party taxes) and not to limit it to persons in a position
to perform all three functions with respect to the specific taxes as to
which the employer is delinquent. Petitioner’s construction could lead to
ready evasion of responsibility under § 6672, and is thus at odds with
the statute’s purpose of assuring payment by third parties of withheld
taxes. Pp. 246-250.

2. Neither § 6672 nor § 7501 impresses a trust on the after-acquired
funds of an employer for payment of overdue withholding taxes absent
tracing of those funds to taxes collected, and petitioner therefore was not
liable under § 6672 for using those funds for purposes other than pay-
ment of the overdue withholding taxes. Pp. 253-259.

(a) Section 6672 was not intended to impose an absolute liability
without personal fault for failure to “pay over” amounts that should
have been collected and paid over so that petitioner could not be liable
unless he failed to pay funds held in trust for the United States. Pp.
253-254.

(b) Nothing in the language or legislative history of § 6672 sug-
gests that the effect of the “pay over” requirement was to impress a
trust on the corporations’ after-acquired cash, and the history of § 7501
makes clear that it was not. Since the very reason for adding § 7501
to the Code was that under existing law the liability of the person
collecting and withholding the taxes was merely a debt, § 6672, whose
predecessor was enacted while the debt concept of liability prevailed,
hardly could have been intended to impose a trust on after-acquired
cash. Although the trust concept of § 7501 may inform the scope of
the duty imposed by § 6672, the language of § 7501 makes clear that
there must be a nexus between the funds collected and the trust created.
Pp. 254-256.

(e) A construction of §§ 7501 and 6672 as imposing a trust on all
after-acquired property without regard to the interests of others in those
funds would conflict with the priority rules applicable to the collection
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of back taxes, which give secured parties interests in certain proceeds
superior to tax liens. Pp. 256-259.

552 F. 2d 159, reversed.

BreNNAN, J., delivered the opinion of the Court, in which STEWART,
MarsHALL, PowELL, REENQUIST, and STEVENS, JJ., joined. REHNQUIST,
J., filed a concurring opinion, post, p. 260. WHITE, J., filed an opinion dis-
senting in part, in which Burcer, C. J., and BLackmUn, J., joined, post,
p- 261.

Bennet Kleinman argued the cause for petitioner. With
him on the briefs was Laurence Glazer.

Deputy Solicitor General Barnett argued the cause for the
United States. On the brief were Acting Solicitor General
Friedman, Assistant Attorney General Ferguson, Stuart A.
Smith, and William A. Friedlander.

MRg. JusticE BRENNAN delivered the opinion of the Court.

Petitioner, an orthodontist by profession, on January 31,
1969, purchased the stock and assumed the management of
three corporations engaged in the food vending business. The
corporations were indebted at the time of the purchase for
approximately $250,000 of taxes, including federal wage and
Federal Insurance Contribution Act (FICA) taxes withheld
from employees’ wages prior to January 31. The sums with-
held had not been paid over when due, however, but had been
dissipated by the previous management before petitioner ac-
quired the businesses. After petitioner assumed control, the
corporations acquired funds sufficient to pay the taxes, but
petitioner used the funds to pay employees’ wages, rent, sup-
pliers, and other creditors, and to meet other day-to-day ex-
penses incurred in operating the businesses. The question to
be decided is whether, in these circumstances, petitioner is per-
sonally liable under § 6672 of the Internal Revenue Code of
1954, 26 U. S. C. § 6672—which imposes personal liability for
taxes on “[a]ny person required to collect, truthfully account
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for, and pay over any tax imposed by this title who willfully
fails to collect such tax, or truthfully account for and pay
over such tax, or willfully attempts in any manner to evade
or defeat any such tax or the payment thereof . . .”—for
the corporations’ unpaid taxes withheld from wages prior to
his assumption of control. The Court of Appeals for the Sixth
Circuit held that petitioner was personally liable under § 6672
for the unpaid taxes. 552 F. 2d 159 (1977). We granted
certiorari,' 434 U. S. 817 (1977). We reverse.

I

The case arose from the filing by the Internal Revenue Serv-
ice (IRS) of a claim for the taxes in a proceeding instituted by
petitioner in July 1969 for a real property arrangement under
Chapter XII of the Bankruptey Act. The facts determined
after hearing by the bankruptey judge, 74-2 USTC {9719
(ND Ohio 1974), are not challenged. Petitioner purchased
and assumed managerial control of the Tas-Tee Catering,
Tas-Tee Vending, and Charles Corporations on January 31,
1969. When he bought the stock, petitioner understood, and
the purchase agreement reflected, that the corporations had
an outstanding obligation for taxes in the amount of $250,000
due for payment on January 31, including withheld employee
wage and FICA taxes (hereinafter trust-fund taxes). During
the purchase negotiations, the sellers represented to petitioner
that balances in the various corporate checking accounts were
sufficient to pay these taxes as well as bills due other creditors.
Relying on the representation, petitioner, on Saturday, Febru-
ary 1, sent four checks to the IRS in payment of the taxes.

1In the Court of Appeals, petitioner appealed from a decision of the
District Court holding him liable for withholding taxes for the period
February 1 to July 15, 1969. The Court of Appeals reversed, 552 F. 2d,
at 161-163, and review of that holding was not sought here. Only the
decision on the Government’s cross-appeal holding petitioner liable for
withholding taxes collected prior to January 31 is before us. Id. at
163-165.



242 OCTOBER TERM, 1977
Opinion of the Court 433 U.8.

On Monday, February 3, petitioner discovered that the ac-
counts were overdrawn and stopped payment on the checks.
Thus, at the time that petitioner assumed control, the corpo-
rations had no liquid assets, and whatever trust-fund taxes
had been collected prior to petitioner’s assumption of control
had been dissipated.

Petitioner immediately advised the IRS that the corpora-
tions had no funds with which to pay the taxes, and solicited
guidance concerning how the corporations should proceed.
App. 36. There was evidence that IRS officials advised peti-
tioner that they had no objection to his continuing operations
so long as current tax obligations were met, and that petitioner
agreed to do so and to endeavor to pay the arrearages as soon
as possible. Tr. 37-38. The IRS never represented that it
would hold petitioner harmless under § 6672 for the back
taxes, however.

To continue operations, petitioner deposited personal funds
in the corporate acount, and, to obtain inventory, agreed with
certain suppliers to pay cash upon delivery. During peti-
tioner’s tenure, from January 31 to July 15, 1969, the corpora-
tions’ gross receipts approximated $130,000 per week for the
first few months but declined thereafter. The corporations
“established a system of segregating funds for payment of with-
held taxes and did, in fact, pay withheld taxes during the period
February 1, 1969, to July 15, 1969.” App. 30. The bank-
ruptey judge found, and the IRS concedes, that the $249,212
in taxes paid during this period was approximately sufficient
to defray current tax obligations. No taxes owing for periods
prior to February 1, were paid, however, and in July 1969 the
corporations terminated operations and filed for bankruptey.

II

Several provisions of the Internal Revenue Code require
third persons to collect taxes from the taxpayer. Among the
more important are 26 U. S, C. §§ 3102 (a) and 3402 (a) (1970
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ed. and Supp. V) which respectively require deduction from
wages paid to employees of the employees’ share of FICA
taxes, and the withholding tax on wages applicable to individ-
ual income taxes. The withheld sums are commonly referred
to as “trust fund taxes,” reflecting the Code’s provision that
such withholdings or collections are deemed to be a “special
fund in trust for the United States.” 26 U. S. C. § 7501 (a).
There is no general requirement that the withheld sums be
segregated from the employer’s general funds, however, or
that they be deposited in a separate bank account until re-
quired to be paid to the Treasury. Because the Code requires
the employer to collect taxes as wages are paid, § 3102 (a),
while requiring payment of such taxes only quarterly,? the
funds accumulated during the quarter can be a tempting
source of ready cash to a failing corporation beleaguered by
creditors.® Once net wages are paid to the employee, the
taxes withheld are credited to the employee regardless of
whether they are paid by the employer, so that the IRS has re-
course only against the employer for their payment.*

An employer who fails to pay taxes withheld from its em-
ployees’ wages is, of course, liable for the taxes which should
have been paid, §§ 3102 (b) and 3403. The IRS has several
means at its disposal to effect payment of the taxes so withheld.

28ee Treas. Regs. §§31.6011 (a)-1 (a)(1) and 31.6011 (a)—4, 26 CFR
§§ 31.6011 (a)-1 (a) (1) and 31.6011 (a)-4 (1977), regarding return filing
requirements. Treasury Reg. § 31.6151 (a), 26 CFR § 31.6151 (a) (1977),
requires that the tax be paid when the return is due for filing. Treasury
Reg. §31.6011 (a)-5, 26 CFR §31.6011 (a)-5 (1977), provides that
monthly returns may be required in lieu of quarterly returns at the
direction of the District Director. See also 26 U. S. C. § 7512 (b).

3 See United States v. Sotelo, post, at 277-278, n. 10,

+See Moore v. United States, 465 F. 2d 514, 517 (CA5 1972); Dillard v.
Patterson, 326 F. 2d 302, 304 (CA5 1963); United States Fidelity &
Guaranty Co. v. United States, 201 F. 2d 118, 120 (CA10 1952). This
at the least is the administrative practice. See Brief for United States
10-11.
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First, once it has been determined that an employer has been
inexcusably delinquent, the IRS, upon giving hand-delivered
notice, may require the employer, thereafter, and until further
notice, to deposit withheld taxes in a special bank trust ac-
count within two banking days after collection, to be retained
there until required to be paid to the Treasury at the quarter’s
end. §7512. Second, with respect to trust funds past due
prior to any such notification, the amount collected or with-
held “shall be held to be a special fund in trust for the United
States [and] [t]he amount of such fund shall be assessed, col-
lected, and paid in the same manner and subject to the same
provisions and limitations (including penalties) as are appli-
cable with respect to the taxes from which such fund arose.”
26 U. S. C. § 7501. Thus there is made applicable to employ-
ment taxes withheld but not paid the full range of collection
methods available for the collection of taxes generally. After
assessment, notice, and demand,” the IRS may, therefore,
create a lien upon the property of the employer, § 6321, and
levy, distrain, and sell the employer’s property in satisfaction.
§8 6331 to 6344 (1970 ed. and Supp. V).

Third, penalties may be assessed against the delinquent
employer. Section 6656 of the Code imposes a penalty of 5%
of the underpayment of any tax required to be deposited, and
26 U. 8. C. §§ 7202 and 7215 provide criminal penalties respec-
tively for willful failure to “collect or truthfully account for
and pay over” trust-fund taxes, and for failure to comply with
the requirements of § 7512, discussed supra, regarding special
accounting requirements upon notice by the Secretary.

Finally, as in this case, the officers or employees of the
employer responsible for effectuating the collection and pay-

5 Assessment is made by recording the liability of the taxpayer in the
office of the Secretary of the Treasury, 26 U. S. C. § 6203, and notice of
the assessment and demand for payment generally are required to be made
within 60 days of the assessment. 26 U.S. C. § 6303 (a).
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ment of trust-fund taxes who willfully fail to do so are made
personally liable to a “penalty” equal to the amount of the
delinquent taxes. Section 6672 provides, inter alia:

“Any person required to collect, truthfully account for,
and pay over any tax imposed by this title who willfully
fails to collect such tax, or truthfully account for and pay
over such tax, or willfully attempts in any manner to
evade or defeat any such tax or the payment thereof, shall,
in addition to other penalties provided by law, be liable
to a penalty equal to the total amount of the tax evaded,
or not collected, or not accounted for and paid over. . . .”

Section 6671 (b) defines “person,” for purposes of § 6672, as
including “an officer or employee of a corporation, or a member
or employee of a partnership, who as such officer, employee, or
member is under a duty to perform the act in respect of which
the violation occurs.” Also, § 7202 of the Code,® which tracks
the wording of § 6672, makes a violation punishable as a felony
subject to a fine of $10,000, and imprisonment for 5 years.
Thus, an employer-official or other employee responsible for
collecting and paying taxes who willfully fails to do so is
subject to both a civil penalty equivalent to 100% of the taxes
not collected or paid, and to a felony convietion. Only the
application to petitioner of the civil penalty provision, § 6672,
is at issue in this case.
111

When the same individual or individuals who caused the
delinquency in any tax quarter are also the “responsible per-

¢ Section 7202 provides:

“Any person required under this title to collect, account for, and pay
over any tax imposed by this title who willfully fails to collect or truth-
fully account for and pay over such tax shall, in addition to other
penalties provided by law, be guilty of a felony and, upon conviction
thereof, shall be fined not more than $10,000, or imprisoned not more than
5 years, or both, together with the costs of prosecution.”
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sons” 7 at the time the Government’s efforts to collect from the
employer have failed, and it seeks recourse against the ‘“re-
sponsible employees,” see IRS Policy Statement P-5-60, IRS
Manual, MT 1218-56 (Feb. 25, 1976), there is no question
that § 6672 is applicable to them. It is the situation that
arises when there has been a change of control of the employer
enterprise, here corporations, prior to the expiration of a tax
quarter, or at a time when a tax delinquency for past quarters
already exists that creates the question for our decision. In
this case, petitioner assumed control at a time when a delin-
quency existed for unpaid trust-fund taxes, while the specific
funds withheld but not paid had been dissipated by predeces-
sor officers and when the corporations had no liquid assets with
which to pay the overdue taxes.

A

Petitioner concedes that he was subject to personal liability
under § 6672 as a person responsible for the collection, account-
ing, and payment of employment taxes required to be withheld
between January 31, 1969, when he assumed control of the
corporations, and July 15, 1969, when he resigned. Tr. of Oral
Arg. 8. His contention is that he was not, however, a respon-
sible person within § 6672 with respect to taxes withheld prior
to his assumption of control and that § 6672 consequently
imposed no duty upon him to pay the taxes collected by his
predecessors. Petitioner argues that this construction of
§ 6672 follows necessarily from the statute’s limitation of per-
sonal liability to “[a]ny person required to collect, truthfully
account for and pay over any tax imposed by this title,” who
willfully fails to discharge those responsibilities (emphasis
added). He argues that since the obligations are phrased in

" The cases which have been decided under § 6672 generally refer to the
“person required to collect, truthfully account for, and pay over any tax
imposed by this title” by the shorthand phrase “responsible person.” We
use that phrase without necessarily adopting any of the constructions
placed upon it in the decisions.
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the conjunctive, a person can be subject to the section only if
all three duties—(1) to collect, (2) truthfully account for,
and (3) pay over—were applicable to him with respect to the
tax dollars in question. See McCullough v. United States, 462
F. 2d 588 (CA5 1972). On the other hand, as the Govern-
ment argues, the language could be construed as describing, in
terms of their general responsibilities, the persons potentially
liable under the statute, without regard to whether those per-
sons were in a position to perform all of the duties with respect
to the specific tax dollars in question. Although neither con-
struction is inconsistent with the language of the statute, we
reject petitioner’s as inconsistent with its purpose.

Sections 6672 and 7202 were designed to assure compliance
by the employer with its obligation to withhold and pay the
sums withheld, by subjecting the employer’s officials respon-
sible for the employer’s decisions regarding withholding and
payment to civil and ecriminal penalties for the employer’s
delinquency. If § 6672 were given petitioner’s construction,
the penalties easily could be evaded by changes in officials’
responsibilities prior to the expiration of any quarter. Be-
cause the duty to pay over the tax arises only at the quarter’s
end, a “responsible person” who willfully failed to collect
taxes would escape personal liability for that failure simply by
resigning his position, and transferring to another the deci-
sionmaking responsibility prior to the quarter’s end.®* Ob-

8 Petitioner argues that his construction of the statute is consistent with
imposition of § 6672 liability upon a “responsible person” removed before
the end of the quarter, explaining that in such case § 6672 liability would
attach because “[w]hile the taxpayer was removed as a responsible officer
before the time payment was required to be made, he nevertheless came
under the requirement of making the payment when he collected the
taxes.” Brief for Petitioner 9 (emphasis in original). “All three elements
required to charge the taxpayer with the penalty . . . did in fact converge.”
Ibid. 1f that is so, we fail to see why all three elements did not “converge”
when petitioner assumed control. In both circumstances liability is as-
serted under the statute as to a person not in a position to fulfill each of
the duties with respect to the specific tax dollars in question. More-

l |
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versely, a “responsible person” assuming control prior to the
quarter’s end could, without incurring personal liability under
§ 6672, willfully dissipate the trust funds collected and segre-
gated by his predecessor.®

That this result, obviously at odds with the statute’s purpose
to assure payment of withheld taxes, was not intended is but-
tressed by the history of the provision. The predecessor of
§ 6672, § 1308 (¢), Revenue Act of 1918, 40 Stat. 1143, pro-
vided, inter alia: “Any person who willfully refuses to pay,
collect, or truly account for and pay over [taxes enumerated
in § 1308 (a)] shall . . . be liable to a penalty of the amount
of the tax evaded or not paid, collected, or accounted for and
paid over . . . .”* The statute remained unchanged in this
respect until 1954 when the successor section to § 1308 (¢) ™

over, apart from any illogic from which that argument suffers, it is highly
dubious that Congress intended the words of the statute to create the
almost metaphysical distinction suggested by petitioner’s argument between
a choate duty to perform all three functions upon one in control at the
start of a tax quarter and an inchoate duty as to one assuming control in
mid-quarter.

9 Although petitioner argues that neither § 6672 nor any other provision
of the Code imposes liability in this situation, he suggested at oral argu-
ment that liability might lie under ordinary trust principles. Tr. of Oral
Arg. 14, 20-21.

10 As introduced in the House, H. R, 12863, 65th Cong., 2d Sess., § 1308
(1918), § 1308 was a re-enactment of existing law. Revenue Act of 1917,
ch. 63, § 1004, 40 Stat. 325-326. The Senate Finance Committee com-
pletely rewrote the section, adding the major penalty provisions which
have since continuously existed in the Code. The Committee Reports do
not shed any light on the problem at hand, however. Between 1918 and
1954, the only change in § 1308 (c¢), other than renumbering in the various
Codes, see n. 11, infra, was that effected by the Revenue Act of 1924, ch.
234, §1017 (d), 43 Stat. 344, which changed the word “refuses” in the
1918 Act to “fails,” and which in § 1017 (b), the predecessor of Internal
Revenue Code of 1954, 26 U. S. C. § 7202, changed the penalty from a
misdemeanor to a felony.

11 Under the 1939 Code, the successor provisions to § 1308 (c) were
separately codified with each of the third-party collection taxes to which
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was revised to its present form. Both before and after the
1954 revision the “person” potentially liable under the statute
was defined in a separate provision, § 1308 (d), succeeded by
present § 6671 (b), as, including “an officer or employee of a
corporation or a member or employee of a partnership, who
as such officer, employee, or member is under a duty to per-
form the act in respect of which the violation occurs.” When,
in 1954, Congress added the phrase modifying ‘“‘person”—
“Any person required to collect, truthfully account for, and
pay over any tax imposed by this title”—it was not seeking
further to describe the class of persons defined in § 6671 (b)
upon whom fell the responsibility for collecting taxes, but
was attempting to clarify the type of tax to which the penalty
section was applicable. Since under the 1954 amendment
the penalty would otherwise be applicable to “any tax im-
posed by this title,” the phrase modifying “person” was
necessary to insure that the penalty provided by that sec-
tion would be read as applicable only to failure to pay taxes
which require collection, that is, third-party taxes, and not
failure to pay “any tax imposed by this title,” which, of
course, would include direct taxes such as employer FICA and
income taxes. As both the House and Senate Committees
expressed it, “the application of this penalty is limited only to
the collected or withheld taxes which are imposed on some
person other than the person who is required to collect, ac-
count for and pay over, the tax.”** Thus, by adding the

they were applicable. 26 U. 8. C. §2557 (b)(4) (1952 ed.) (narcotics);
26 U. S. C. §2707 (a) (1952 ed.) (firearms); 26 U. S. C. § 1821 (a) (3)
(1952 ed.) (documents); 26 U. S. C. §1718 (¢) (1952 ed.) (admissions
and dues).

12§, Rep. No. 1622, 83d Cong., 2d Sess., 596 (1954); H. R. Rep. No.
1337, 83d Cong., 2d Sess., A420 (1954). The complete text of the Senate
Report’s discussion of § 6672 is as follows:

“This section is identical with that of the House bill.

“This section is similar to certain sections of existing law which prescribe
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phrase modifying “person,” Congress was attempting to clarify
the type of tax to which the penalty section was applicable,
perhaps inartfully, by reference to the duty of the person re-
quired to collect them. This view is supported by the fact
that the Commissioner of Internal Revenue issued a regula-
tion shortly after the amendment, limiting the application of
the § 6672 penalty to third-party taxes. 22 Fed. Reg. 9148
(1957), now codified as Treas. Reg. § 301.6672-1, 26 CFR
§ 301.6672-1 (1977).

We conclude therefore that the phrase “[a]ny person re-
quired to collect, truthfully account for, and pay over any tax
imposed by this title” was meant to limit § 6672 to persons
responsible for collection of third-party taxes and not to limit
it to those persons in a position to perform all three of the
enumerated duties with respect to the tax dollars in question.*®

We turn then to the Government’s contention that peti-
tioner was subject to personal liability under § 6672 when
during the period in which he was a responsible person, the
corporations generated gross receipts sufficient to pay the back
taxes, but used the funds for other purposes.

a penalty equal to the total amount of the tax evaded, not collected, or
not accounted for and paid over, in the case of willful failure to collect, or
to truthfully account for and pay over, any tax imposed by this title, or
willful attempt in any manner to evade or defeat such tax. However, the
application of this penalty is lLimited only to the collected or withheld
taxes which are imposed on some person other than the person who is
required to collect, account for and pay over, the tax. Under existing law
this penalty is not, applicable in any case in which the additions to the tax
in the case of delinquency or fraud are applicable. Under this section
the additions to the tax provided by section 6653, relating to negligence
or fraud, shall not be applied for any offense to which this section is appli-
cable.” (Emphasis added.)

The House Report is nearly identical.

18 See Rubin v. United States, 380 F. Supp. 1176, 1179 (WD Pa. 1974),
aff’d, 515 F. 2d 507 (CA3 1975); Louisville Credit Men’s Assn., Inc. v.
United States, 73-2 USTC 79740 (ED Ky. 1970); Tiffany v. United
States, 228 F. Supp. 700 (NJ 1963).
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B

Although at the time petitioner became a responsible
person the trust-fund taxes had been dissipated and the
corporations had no liquid assets, the Government contends
that § 6672 imposed civil liability upon petitioner because
sums received from sales in carrying on the businesses after
January 31, 1969, were impressed with a trust in favor of the
United States for the satisfaction of overdue employment
taxes, and petitioner’s willful use of those funds to pay
creditors other than the United States, violated the obligation
to “pay over” imposed by § 6672. The Government does not
argue that the statute requires a ‘“responsible person” to
liquidate corporate assets to pay the back taxes upon assum-
ing control, however; it argues only that a trust was impressed
on all cash received by the corporations. Tr. of Oral Arg. 26,
28-29, 30-31, 32. We think that that construction of § 6672
would not advance the statute’s purpose and, moreover, is
inconsistent with the context and legislative history of the
provision and its relation to the Code’s priority rule applicable
to collection of back taxes.

(1)

The Government argues that its construction of the statute
is necessary to effectuate the congressional purpose to assure
collection and payment of taxes. Although that construction
might in this case garner tax dollars otherwise uncollectible,
its long-term effect arguably would more likely frustrate than
aid the IRS’s collection efforts.

At the time petitioner assumed control, the corporations owed
back taxes, were overdue on their supplier accounts, and had no
cash. To the extent that the corporations had assets unen-
cumbered by liens superior to a tax lien, the IRS could satisfy
its claim by levy and sale. But as will often be the case, the
corporations here apparently did not have such assets. The

N R e B e
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Government admits that in such eircumstances, the IRS’s prac-
tice is to be “flexible,” Tr. of Oral Arg. 27, 28, 32, 48, and does
not insist that the corporation discontinue operations, thereby
substituting for certain loss at least the potential of recovering
back taxes if the corporation makes a financial recovery. It
argues nevertheless that the “responsible person” renders him-
self personally liable to the § 6672 penalty by using gross
receipts to purchase inventory or pay wages, or even by using
personal funds for those purposes,** so long as any third-party
employment tax bill remains unpaid.*®

Thus, although it is in the IRS’s interest to encourage the
responsible person to continue operation with the hope of re-
ceiving payment of the back taxes, if the attempt fails and the
taxes remain unpaid, the IRS insists that the § 6672 personal-
liability penalty attached upon payment of the first dollar to
a supplier. The practical effect of that construction of the
statute would be that a well-counseled person contemplating

14 See, e. ¢., Sorenson v. United States, 521 F. 2d 325, 327 (CA9 1975).
The court reasoned that payment of creditors from personal funds is a will-
ful failure to pay because when personal funds are used for corporate pur-
poses they become corporate funds, and any payment of them to creditors
other than the United States is an unlawful preference. That reasoning
was unnecessary to the result reached in the case, however. The responsible
person there had used personal funds to pay net wages to employees. The
finding of liability therefore could have been founded on the failure to
collect and withhold taxes as wages were paid. Cf. 26 U. S. C. § 3505.

15 Indeed, the IRS’s policy is to augment the personal liability of the
responsible person by earmarking the taxes he collects and pays from
current wages first to the past due direct corporate employment tax, that
is, the employer’s share of FICA taxes, thus rendering him liable for trust-
fund taxes he thought were paid, but which the Government does not
credit as paid. This policy prevails unless the Government is notified in
writing that the taxes are to be credited solely to current employment
taxes. When payment results from enforced collection methods, however,
the IRS nevertheless refuses to honor the designation. IRS Policy State-
ment P-5-60, IRS Manual, MT 1218-56 (Feb. 25, 1976).
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assuming control of a financially beleaguered corporation owing
back employment taxes would recognize that he could do so
without incurring personal civil and criminal penalties only
if there were available sufficient borrowed or personal funds
fully to pay all back employment taxes before doing any busi-
ness. If that course is unattractive or unavailable .o the
corporation, the Government will be remitted to its claim in
bankruptcy. When an immediate filing for bankruptey means
a total loss, the Government understandably, as it did here,
does not discourage the corporation from continuing to operate
so long as current taxes are paid. As soon as the corporation
embarks upon that course, however, the “responsible person”
is potentially liable to heavy civil and eriminal penalties not
for doing anything which compromised the Government’s col-
lection efforts, but for doing what the Government regards as
maximizing its chances for recovery. As construed by the
Government, § 6672 would merely discourage changes of own-
ership and management of financially troubled corporations
and the infusion of equity or debt funding which might accom-
pany it without encouraging employer compliance with tax
obligations or facilitating collection of back taxes. Thus,
recovery of employer taxes would likely be limited to the
situation in which the prospective purchaser or management
official is ignorant of § 6672.'°

(2)
As noted in the previous section, § 6672 as construed by the
Government would, in effect, make the responsible person

16 There might be cases in which a person would undertake to continue
operations knowing of the risk of personal liability, but confident that the
prospects for profitability make that risk acceptable. The fact that such
risk-taking might occur in marginal cases would not, however, justify a
construction of the statute as requiring the risk when to impose it does not
further the overall deterrent and tax collection goals of the statute.
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assuming control of a business a guarantor for payment of the
delinquent taxes simply by undertaking to continue operation
of the business. That construction is precluded by the history
and context of § 6672 and cognate provisions of the Code.
Section 6672 cannot be read as imposing upon the responsi-
ble person an absolute duty to “pay over” amounts which
should have been collected and withheld. The fact that the
provision imposes a “penalty” and is violated only by a “will-
ful failure” is itself strong evidence that it was not intended
to impose liability without personal fault. Congress, more-
over, has not made corporate officers personally liable for the
corporation’s tax obligations generally, and § 6672 therefore
should be construed in a way which respects that policy choice.
The Government’s concession—that § 6672 does not impose a
duty on the responsible officer to use personal funds or even
to liquidate corporate assets to satisfy the tax obligations—
recognizes that the “pay over” requirement does not impose
an absolute duty on the responsible person to pay back taxes.
Recognizing that the statute cannot be construed to impose
liability without fault, the Government characterizes peti-
tioner’s use of gross receipts for payment of operating expenses
as a breach of trust, arguing that a trust was impressed on all
after-acquired cash. Nothing whatever in § 6672 or its legisla-
tive history suggests that the effect of the requirement to
“pay over” was to impress a trust on the corporation’s after-
acquired cash, however. Moreover, the history of a related
section, 26 U. S. C. § 7501," makes clear that it was not.

17 Section 7501 provides:
“(a) General rule.

“Whenever any person, is required to collect or withhold any internal
revenue tax from any other person and to pay over such tax to the United
States, the amount of tax so collected or withheld shall be held to be a
special fund in trust for the United States. The amount of such fund
shall be assessed, collected, and paid in the same manner and subject to
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Section 7501 of the Code provides, inter alia, that the “amount
of tax . . . collected or withheld shall be held to be a special
fund in trust for the United States [which] shall be assessed,
collected, and paid in the same manner and subject to the
same provisions and limitations (including penalties) as are
applicable with respect to the taxes from which such fund
arose.” This section was enacted in 1934. Act of May 10,
1934, ch. 277, § 607, 48 Stat. 768, 26 U. S. C. § 3661 (1952
ed.). The provision was added to H. R. 7835, 73d Cong., 2d
Sess., by the Senate Finance Committee, which explained:

“Under existing law the liability of the person collecting
and withholding the taxes to pay over the amount is
merely a debt, and he cannot be treated as a trustee or
proceeded against by distraint. Section [607] of the bill
as reported impresses the amount of taxes withheld or
collected with a trust and makes applicable for the
enforcement of the Government’s claim the administra-
tive provisions for assessment and collection of taxes.”
S. Rep. No. 558, 73d Cong., 2d Sess., 53 (1934).

Since the very reason for adding § 7501 was, as the Senate
Report states, that “the liability of the person collecting and
withholding the taxes . . . is merely a debt” (emphasis added),
§ 6672, whose predecessor section was enacted in 1919 while
the debt concept prevailed, hardly could have been intended
to impose a trust on after-acquired cash.

We further reject the argument that § 7501, whose trust
concept may be viewed as having modified the duty imposed
under § 6672,% can be construed as establishing a fiduciary

the same provisions and limitations (including penalties) as are applica-
ble with respect to the taxes from which such fund arose.
“(b) Penalties.

“For penalties applicable to violations of this section, see sections 6672
and 7202.”

18 Although the Government primarily relies upon § 6672, it suggests
that liability would attach under § 7501, as well, for a breach of the trust
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obligation to pay over after-acquired cash unrelated to the
withholding taxes. The language of § 7501 limits the trust to
“the amount of the taxes withheld or collected.” (Emphasis
added.) Comparing that language with § 6672, which imposes
liability for a willful failure to collect as well as failure to pay
over, makes clear that under § 7501 there must be a nexus
between the funds collected and the trust created. That con-
struction is consistent with the aceepted principle of trust law
requiring tracing of misappropriated trust funds into the
trustee’s estate in order for an impressed trust to arise. See
D. Dobbs, Handbook on the Law of Remedies 424425 (1973).
Finally, for the reasons discussed in the next section, a con-
struction of § 7501 or § 6672 as imposing a trust on all after-
acquired corporate funds without regard to the interests of
others in those funds would conflict with the priority rules
applicable to the collection of back taxes.

(3)

We developed in Part I1, supra, that the Code affords the IRS
several means to collect back taxes, including levy, distraint,
and sale. But the IRS is not given the power to levy on prop-
erty in the hands of the taxpayer beyond the extent of
the taxpayer’s interest in the property,” and the Code

established by that section. Brief for United States 18 n. 6. Petitioner, on
the other hand, argues that § 7501 is applicable only to employers, since
the applicable definitional section, 26 U. S. C. § 7701 (a) (1), defines “per-
son” as “construed to mean and include an individual, a trust, estate, part-
nership, association, company or corporation,” while that applicable to
§ 6672 defines “person” as including “an officer or employee of a corpora-
tion . . . .” 26 U. S. C. §6671 (b). Since we do not decide whether
§ 7501 establishes a basis of liability applicable to responsible persons
independent of § 6672, we need not address these contentions. We decide
only that § 7501 properly may be regarded as informing the scope of the
duty imposed by § 6672.

19 Section 6321 provides that the lien shall be applicable to “all property
and rights to the property, whether real or personal, belonging to such per-
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specifically subordinates tax liens to the interests of certain
others in the property, generally including those with a per-
fected security interest in the property.? For example, the
Code and established decisional principles subordinate the tax
lien to perfected security interests arising before the filing of
the tax lien,** to certain perfected security interests in certain
collateral, including inventory, arising after the tax lien filing
when pursuant to a security agreement entered into before the
filing,?* and to collateral which is the subject of a purchase-

son.” (Emphasis added.) We have held that the extent of the tax debtor’s
interest in the property is determined by state law, and that the lien can-
not attach when the debtor has no interest. Aquilino v. United States, 363
U. S. 509 (1960); United States v. Durham Lumber Co., 363 U. S. 522
(1960).

20 The basic priority rules for tax liens are established by 26 U. 8. C.
§ 6323, which, in addition to subordinating the federal tax lien to certain
perfected security interests, makes superior to the lien, interests of persons
who, without actual knowledge of the lien, acquire interests in personal
property purchased from retail dealers in the ordinary course of trade,
personal property (less than $250) purchased in casual sales, securities,
motor vehicles, and real property by virtue of a lien for certain local real
property and special assessment taxes, or for mechanic’s liens. §§ 6323
(b) (1) to (7).

21 Section 6323 (a) provides:

“The lien imposed by section 6321 shall not be valid as against any pur-
chaser, holder of a security interest, mechanic’s lienor, or judgment lien
creditor until notice thereof which meets the requirements of subsection
(f) has been filed by the Secretary.”

22 Section 6323 (¢) provides that a tax lien is subordinate to a security
interest which came into existence after the tax lien filing but which is a
“commercial transactions financing agreement . . . protected under local law
against a judgment lien arising, as of the time of tax lien filing, out of an
unsecured obligation.” §§6323 (¢) (1)(A) (1) and (c)(1)(B). (A com-
mercial transactions financing agreement includes accounts receivable and
inventory, § 6323 (c) (2) (C).)

The local law applicable is, in 49 States and the District of Columbia,
the Uniform Commercial Code (UCC); and 26 U. S. C. §6323, as
amended by the Federal Tax Lien Act of 1966, Pub. L. No. 89-719, § 101,
80 Stat. 1125, was in large part adopted in order to “conform the lien pro-
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money mortgage regardless of whether the agreement was
entered into before or after filing of the tax lien.”® As a conse-
quence, secured parties often will have interests in certain
proceeds superior to the tax lien, and it is unlikely, moreover,
that corporations in the position of those involved here could
continue in operation without making some payments to se-

visions of the internal revenue laws to the concepts developed in [the]
Uniform Commercial Code.” H. R. Rep. No. 1884, 8th Cong., 2d Sess.,
1 (1966).

Under the UCC, a perfected security interest is superior to a judg-
ment lien creditor’s claim in the property, see UCC §§9-301, 9-312.
Perfection of a security interest in inventory or accounts receivable occurs
only when a financing statement is filed, UCC § 9-302, and when it has
attached. UCC §9-303 (1). Attachment requires an agreement, value
given by the secured party, and that the debtor have rights in the
collateral. UCC §9-204. Thus when a security agreement exists and
filing has occurred prior to the filing of a tax lien to secure advances made
after the tax filing, perfection is, at the least, achieved when the secured
party makes the advance. When that occurs after the tax lien has been
filed, § 6323 (d) protects the secured party from the federal tax lien if the
advance is made not later than 45 days after the filing of the tax
lien or upon receipt of actual notice of the tax lien filing, whichever is
sooner. For a more detailed explanation of these provisions see Coogan,
The Effect of the Federal Tax Lien Act of 1966 Upon Security Interests
Created Under the Uniform Commercial Code, 81 Harv. L. Rev. 1369,
1403-1413 (1968).

23 Decisional law has long established that a purchase-money mortgagee’s
interest in the mortgaged property is superior to antecedent liens prior in
time, see United States v. New Orleans R. Co., 12 Wall. 362 (1871), and,
therefore, a federal tax lien is subordinate to a purchase-money mortgagee’s
interest notwithstanding that the agreement is made and the security inter-
est arises after notice of the tax lien. The purchase-money mortgage
priority is based upon recognition that the mortgagee’s interest merely
reflects his contribution of property to the taxpayer’s estate and therefore
does not prejudice creditors who are prior in time.

In enacting the Federal Tax Lien Act of 1966, Congress intended to pre-
serve this priority, H. R. Rep. No. 1884, 89th Cong., 2d Sess., 4 (1966), and
the IRS has since formally accepted that position. Rev. Rul. 68-57, 68-1
Cum. Bull. 553; see also IRS General Counsel’s Op. No. 13-60, 7 CCH
1961 Stand. Fed. Tax Rep. Y6307 (1960).
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cured creditors under the terms of security agreements. Those
payments may well take the form of cash or accounts receiv-
able, which like other property may be subject to a security
interest, when, for example, the security agreement covers the
proceeds of inventory the purchase of which is financed by the
secured party, or the security agreement requires the debtor
to make payments under a purchase-money mortgage by as-
signing accounts receivable which are the proceeds of inventory
financed by the mortgage.** Thus, although the IRS is power-
less to attach assets in which a secured party has a superior in-
terest, it would impose a penalty under § 6672 if the respon-
sible person fails to divert the secured party’s proceeds to the
Treasury without regard to whether the secured party’s inter-
ests are superior to those of the Government. Surely Congress
did not intend § 6672 to hammer the responsible person with
the threat of heavy ecivil and criminal penalties to pay over
proceeds in which the Code does not assert a priority interest.

Iv

We hold that a “responsible person” under § 6672 may
violate the “pay over” requirement of that statute by willfully
failing to pay over trust funds collected prior to his accession
to control when at the time he assumed control the corpora-
tion has funds impressed with a trust under § 7501, but that
§ 7501 does not impress a trust on after-acquired funds, and
that the responsible person consequently does not violate
§ 6672 by willfully using employer funds for purposes other
than satisfaction of the trust-fund tax claims of the United
States when at the time he assumed control there were no

2¢ A security interest in accounts may be perfected by filing, UCC
§ 9-302, while a security interest in cash, except as hereafter noted, can be
perfected only by possession. UCC §9-304 (1). When the secured
party perfects a security interest in inventory and proceeds, the security
interest in accounts which are proceeds is continuously perfected. UCC
§ 9-306 (3) (a). The identifiable cash proceeds are also perfected, but only
for a 10-day period. UCC § 9-306 (3).
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funds with which to satisfy the tax obligation and the funds
thereafter generated are not directly traceable to collected
taxes referred to by that statute.?® That portion of the judg-
ment of the Court of Appeals on the Government’s cross-appeal
holding petitioner liable under § 6672 for wage withholding
and FICA taxes required to be collected from employees’
wages prior to January 31, 1969, is

Reversed.

Mg. JusticE REHNQUIST, concurring.

I join the Court’s opinion and write separately only to
emphasize that part of it which I think is eritical to the dis-
position of this case. Both petitioner and the Government
have available to them arguments, based upon two different
clauses of § 6672, which, if accepted, would enable them to
prevail on the literal language of the clause alone without
further consideration of other factors. Petitioner argues with
considerable cogency that the portion of § 6672 phrased con-
junctively, ante, at 245, fails to include him within the class
of persons liable for the penalty imposed by that section. If
his argument were to be accepted, that would be the end of
the case. I agree with the Court that his argument should
be rejected, because its appeal based on the literal language
of the clause is more than outweighed by the fact that the
clause was added in 1954 very probably to narrow the class of

25 The basis for the dissent’s contrary construction is that “it is difficult
to comprehend why the United States should be precluded from looking
to what is probably its best source, the flow of funds coming into business
entities, merely because a change in ownership or management has occurred
subsequent to the time when the amounts in question were withheld from
employees.” Post, at 262. We agree that the employer’s lability is
unaffected by changes in management, and the Government may, under
various Code provisions, enforce its lien against any employer asset includ-
ing the flow of incoming cash. But that does not answer the question
before us which is whether § 6672 imposes a penalty on a responsible per-
son for failing to pay over withheld taxes when those taxes had been dis-
sipated before he acceded to control.
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persons who might be subject to the predecessor penalty
provisions which were phrased in the disjunctive.

Having won this point the Government could then rely on
the disjunctive literal language of the statute and its prede-
cessors and argue that petitioner, a responsible corporate of-
ficial at some point in time, is liable for all taxes which he
failed to collect or, as is the case here, pay over. But the
Government does not advance this argument, realizing, no
doubt, that it is foreclosed largely for the reasons given by
the Court in Part ITI-B (2) of its opinion. I fully agree with
the Court’s conclusion in this respect, stressing in addition
only the fact that both the language and history of § 6672
make it perfectly clear that liability for this penalty cannot
be imposed in the absence of a willful failure and the word
“willful,” used as it is in this context in conjunction with the
word “penalty,” requires some action that tends to impede
collection of the corporation’s trust-fund taxes before liability
can attach. For example, even the Government concedes that
a responsible officer need not use personal funds or liquidate
corporate assets to satisfy past tax obligations which have
arisen under the withholding provisions before the official
assumed responsibility. Ante, at 2564. It should be apparent
from the Court’s opinion, however, that this notion of “fault”
may have little to do with other sections of the Tax Code. TIts
importation into § 6672 is compelled by the normal canons
of statutory construction, but those canons may speak dif-
ferently as to the meaning of the word “willful” or the concept
of “fault” in other sections of the Code. Indeed, the in-
terpretation of § 6672 we adopt today is limited by the very
factors which caused us to adopt it.

Mr. Justice WHITE, with whom Twae CaHIEr JusTICE and
MR. JusTicE BLACKMUN join, dissenting in part.

The Court recognizes, as even petitioner concedes, that 26
U. S. C. § 6672 makes those individuals who are “required to
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collect, truthfully account for, and pay over any tax imposed by
this title” (“responsible persons’”) personally liable for the fail-
ure to use available corporate funds to pay to the IRS amounts
equal to sums withheld from employees during those periods
in which they were “responsible persons.” It also holds, and
I agree, that the obligations of a “responsible person” under
§ 6672 are not limited to liabilities incurred during the period
during which he occupied such a position but that he “vio-
late[s] the ‘pay over’ requirement of that statute by willfully
failing to pay over trust funds collected prior to his accession
to control when at the time he assumed control the corporation
has funds impressed with a trust under § 7501 . ...” Ante, at
259. From this conclusion it would seem to follow automati-
cally that one who becomes a “responsible person” subse-
quent to the collection of withholding tax payments from em-
ployees is, for purposes of § 6672, in the same shoes as one who
was a ‘“responsible person’ at the time of collection. After all,
as the Court recognizes, the purpose of § 6672 is to assure the
collection and payment of taxes, and it is difficult to compre-
hend why the United States should be precluded from looking
to what is probably its best source, the flow of funds coming
into business entities, merely because a change in ownership or
management has occurred subsequent to the time when the
amounts in question were withheld from employees. More-
over, there is absolutely nothing in the language or legisla-
tive history of § 6672 which distinguishes between the obli-
gations of “responsible persons” on the basis of when they
assumed such a position. Indeed, this is the thrust of Part
ITI-A of the Court’s opinion. Inexplicably, however, and in
disregard of these controlling principles, the Court holds that
a “responsible person” does not violate § 6672 by willfully
using funds acquired by the corporation after his accession for
purposes other than the satisfaction of withholding tax claims
of the United States arising from duties imposed by law prior
to his accession.
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I

Although the Court concedes that the construction of § 6672
adopted by the Court of Appeals in this case and urged by
the United States “might . . . garner tax dollars otherwise un-
collectible” in cases such as this, ante, at 251, it rejects this con-
struction in favor of one which permits corporations to escape

| their tax obligations through change of ownership or manage-

‘ ment primarily because of its belief that the free enterprise

| system is best promoted by the use of tax funds to subsidize

i the takeover of financially beleaguered companies. The

| majority deems it desirable to encourage “changes of owner-
ship and management of financially troubled corporations and
the infusion of equity or debt funding,” ante, at 253, and con-
strues the statute in a manner it believes to be consistent with
this goal. Apparently, in the Court’s view, tax funds are
better used to subsidize such takeovers than to meet other
social needs for which Congress has specifically appropriated
tax funds. But I believe that the Court exceeds its mandate
by construing the statute so as to conform to its conclusions
concerning the best use of tax dollars collected from American
employees. Section 6672 is not an appropriations statute or
even a law, like the bankruptcy statute, designed to accom-
plish substantive ends. The statute lends no support to the
Court’s conclusion that an insolvent corporation with unpaid
withholding taxes should be permitted to continue its business
under the aegis of a successor officer, even at the cost of the
United States’ tax claim. It is, purely and simply, a tax col-
lection statute which is designed to do nothing more than
assure that taxes withheld from employees find their way to
the United States to be spent for those purposes defined by
Congress. In my view, it is error to construe the statute in
a way which permits the diversion of these funds from the
uses determined by Congress to be in the public interest to
ends which in the Court’s view would better promote the gen-
eral welfare.

RN - iy e g e e ey e
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The Court relies upon the fact that the IRS often applies a
flexible approach and does not always insist that financially
troubled concerns use all available funds to pay back taxes if
such payment would require the corporation to discontinue
operations. For present purposes, I assume that the IRS may
properly so exercise its discretion and may, where it deems it
appropriate, even waive any resort to § 6672 if the company
should ultimately fail. What this establishes, however, is that
the Court’s construction of § 6672 is totally unnecessary even
given its perception that a rigid application of the statute to
successor employers would in the long run damage the econ-
omy and hinder IRS collection efforts. It is one thing to con-
clude that there are some circumstances in which the IRS
might decide that the rigid application of § 6672 is not in its
own interests but quite another matter to prevent the IRS
from using this valuable collection tool in connection with
successor employers and managers where it is convinced that
its application will effectuate the collection of taxes.

Moreover, it is far from clear that permitting employers to
use funds acquired subsequent to their assumption of control
for purposes other than the satisfaction of the withholding
tax claims of the United States will serve primarily as an aid
to financially troubled concerns rather than as an invitation to
defraud the Treasury. The Court holds that a person who
assumes control must satisfy the business’ pre-existing trust-
fund tax obligations if the concern has funds available at the
time he assumes control. Apparently, neither it nor the IRS
would require the sale of the business’ assets in order to meet
such obligations. It is clear, however, that there will be a
great number of companies which do not have cash available
at the time of a change in ownership and management but
are nevertheless viable, ongoing enterprises not in need of
Government subsidization. Furthermore, any businessman
with a minimum of acumen could in most circumstances make
sure that the financial affairs of the company are so arranged
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that there are no uncommitted funds available at the moment
of his accession to control. Finally, there can be little doubt
that the Court’s ruling today will result in changes in manage-
ment and ownership which are in fact nothing but subter-
fuges to avoid using the company’s funds to pay outstanding
trust-fund tax obligations. The investors in any corporation
seriously in arrears will also have a strong incentive to arrange
changes of management, whether sham or real, in order to
permit funds acquired by the corporation to be used for pur-
poses other than satisfying its tax obligations without expos-
ing its managers to personal liability. In addition, changes
of ownership, often more formal than real, will frequently be
arranged for no purpose other than to permit the concern to
use future funds without regard to its pre-existing tax
obligations.
1I

The Court next makes the remarkable suggestion that § 6672
cannot be read as imposing an absolute duty upon “responsi-
ble persons” to use after-acquired funds to pay over amounts
which should have been withheld because to do so would be
to impose liability without personal fault which, according to
the Court, is precluded by the statutory requirement of a
“willful failure.” As the concurring opinion of MR. JUSTICE
REHNQUIST suggests, the term “willful” in our jurisprudence,
particularly in connection with tax matters, normally con-
notes nothing more than a conscious act or omission which
violates a known legal duty. 1In this case, there can be no
doubt that petitioner acted willfully because with full knowl-
edge that the corporations in question had outstanding tax
obligations he chose to apply gross receipts received subse-
quent to his purchase to purposes other than payment of these
taxes. It may be that the Court believes that the require-
ment of a “willful failure” is satisfied only by a showing of
conduct which is immoral in some undefined sense. This
view, however, is not only unsupported by evidence of legisla-
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tive intent but would also prove far too much because even in
instances where there is continuity of ownership and, under
the Court’s view, § 6672 is fully applicable, it will often be the
case that “responsible persons” are not morally at fault for the
failure to pay over in a timely fashion.

Ultimately, the Court is reduced to arguing that nothing in
the legislative history of § 6672 indicates that the statute
requires “responsible persons” to pay over after-acquired cash
to meet outstanding tax obligations. Ante, at 254. I would
have supposed that the burden of proof for a statutory con-
struction as extraordinary as that adopted by the Court today
is at the very least on its proponents. All that the Court is
able to offer, however, is a brief excerpt from the legislative
history of an entirely separate statute enacted some 15 years
after the predecessor of § 6672 which, with all respect, has
nothing to do with the question to be decided.

II1

Finally, the Court purports to find support for its construc-
tion of § 6672 from the fact that priority rules applicable to
the collection of back taxes in some cases subordinate tax
liens to certain other interests in the property. Although this
discussion may be of some educational value, it has absolutely
nothing to do with the case at hand or the proper construc-
tion of § 6672. In the first place, as petitioner conceded at
oral argument, the funds which came into his corporations
subsequent to his assumption of control were unencumbered
by liens. Tr. of Oral Arg. 4-5. Moreover, the conclusion
which the Court draws from its exploration of priority rules
for tax liens that “Congress did not intend § 6672 to hammer
the responsible person with the threat of heavy civil and
criminal penalties to pay over proceeds in which the Code
does not assert a priority interest,” ante, at 259, again proves
far too much. If the mere possibility that others might have
interests superior to a tax lien in proceeds which should under
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§ 6672 be paid over to the United States is sufficient to render
the statute inapplicable despite the fact that the funds in
question are unencumbered, the section, for all practical pur-
poses, has been judicially deleted from the United States Code.
Even where there is no change in “responsible persons” or
there are corporate funds available to a successor to make back
payments of trust-fund tax claims, situations in which the
Court would apply § 6672, there will be many occasions in
which a tax lien would not have priority over all other hypo-
thetical interests in funds which must be paid over to the
United States under the statute. The fact is, of course, as the
Court recognizes earlier in its opinion, ante, at 243-245, that the
tax lien is merely one of several remedies which the IRS has
at its disposal to effect the collection of taxes withheld by em-
ployers from employees and § 6672 was clearly not designed
to be superfluous, but rather independent of and a supplement
to other means of collecting trust-fund taxes from employers.

Because I believe that the Court has, without justification,
created yet another means of impeding the collection of
taxes for purposes designated by Congress, I dissent from
Parts ITI-B and IV of the Court’s opinion.
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Section 6672 of the Internal Revenue Code of 1954 provides that “[a]ny
person required to collect, truthfully account for, and pay over” fed-
eral taxes who “willfully fails” to do so, shall be liable to a “penalty”
equal to the amount of the taxes in question. Section 17a (1)(e) of
the Bankruptcy Act makes nondischargeable in bankruptey “taxes . . .
which the bankrupt has collected or withheld from others . . . but has
not paid over.” Respondents, husband and wife, were adjudicated
bankrupt, as was a corporation in which he was the principal officer
and majority stockholder. The bankruptey court found respondent
husband (hereafter respondent) personally liable to the Government
under § 6672 for his failure to pay over taxes withheld from employees
of the corporation. Subsequently, in proceedings by the Government
to collect from respondent on his § 6672 liability, the bankruptey judge,
rejecting respondent’s contention that such liability was a “penalty” and
as such had been discharged, reasoned that although § 6672 liability was
denominated a “penalty,” it was in substance a tax, and thus was
nondischargeable under § 17a (1), and more particularly § 17a (1) (e).
The District Court affirmed. The Court of Appeals reversed. Though
recognizing respondent’s § 6672 liability, the court held that § 17a (1) (e)
was inapplicable because it was not respondent himself but his corpora-
tion that was obligated to collect and withhold the taxes, and because
in any event the money involved constituted a “penalty,” whereas § 17a
(1)(e) renders only “taxes” nondischargeable. Held: Respondent’s
liability under § 6672 is nondischargeable in bankruptey under § 17a
(1)(e). Pp. 273-282.

(a) That respondent was found liable under § 6672 necessarily means
that he was “required to collect, truthfully account for, and pay over”
the withholding taxes, and that he willfully failed to meet one or more
of these obligations. P. 274,

(b) Since the taxes in question were “collected or withheld” from
the corporation’s employees and have not been “paid over” to the
Government, respondent’s § 6672 liability was imposed not for his
failure to collect taxes but for his failure to pay over taxes that he was
required both to collect and to pay over, and therefore he “collected or
withheld” the taxes within the meaning of § 17a (1) (e). P. 275.
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(¢) The “penalty” language of § 6672 is not dispositive of the status
of respondent’s debt under § 17a (1)(e), since the funds involved
were unquestionably ‘“taxes” at the time they were “collected or
withheld from others,” and it is this time period that § 17a (1) (e),
with its modification of “taxes” by the phrase “collected or withheld,”
treats as the relevant one. That the funds due are referred to as a
“penalty” when the Government later seeks to recover them does not
alter their essential character as taxes for purposes of the Bankruptey
Act, at least where, as here, the § 6672 liability is predicated on a
failure to pay over, rather than a failure initially to collect, the taxes.
B2 76

(d) The legislative history of § 17a (1)(e) indicates not only that
Congress intended to make nondischargeable the withholding tax obliga-
tions of persons in respondent’s situation, but also that it meant to
ensure post-bankruptey liability for such taxes in corporate bankruptey
situations (where a corporation’s tax liabilities are rendered uncollecti-
ble because of its dissolution). Pp. 275-279.

(e) The overall policy of the Bankruptcy Act of giving a bankrupt
a “fresh start” cannot override Congress’ specific intent in § 17a (1) (e)
to make a liability like respondent’s nondischargeable, especially since
the contrary result woull create an inequity between corporate officers
and individual entrepreneurs. Pp. 279-281.

551 F. 2d 1090, reversed and remanded.

MarsHALL, J., delivered the opinion of the Court, in which BURGER,
C. J., and WHiTE, BLaAckMUN, and PoweLy, JJ., joined. ReuNQUIST, J.,
filed a dissenting opinion, in which BRENNAN, STEwWART, and STEVENS, JJ .,
joined, post, p. 282.

Stuart A. Smith argued the cause for the United States.
With him on the brief were Solicitor General McCree, Assist-
ant Attorney General Ferguson, Crombie J. D. Garrett, and
Wynette J. Hewett.

Bruce L. Balch argued the cause and filed a brief for
respondents.

MRr. JusticE MARSHALL delivered the opinion of the Court.

This case involves the interaction of sections of the Internal
Revenue Code of 1954 and the Bankruptey Act. Respondent
Onofre J. Sotelo was found personally liable to the Govern-
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ment for his failure to pay over taxes withheld from employees
of the corporation in which he was the principal officer. The
question presented is whether this liability is dischargeable in
bankruptey.

I

In mid-1973, respondents Onofre J. and Naomi Sotelo were ]
adjudicated bankrupts, as was their corporation, O. J. Sotelo
& Sons Masonry, Ine. The individual bankruptey proceed-
ings of the two Sotelos were consolidated. In November 1973,
the Internal Revenue Service filed against respondents’ estate
a claim in the amount of $40,751.16 “for internal revenue
taxes” that had been collected from the corporation’s employ-
ees but not paid over to the Government. Respondents were
alleged to be personally liable for these taxes under Internal
Revenue Code § 6672, 26 U. S. C. § 6672, as corporate officers
who had a duty “to collect, truthfully account for, and pay
over” the taxes and who had “willfully fail[ed]” to make the
requisite payments." Respondents objected to the Govern-
ment’s claim, arguing that they should not be held personally
liable for “taxes of the corporation.” Memorandum Opinion
of Bankruptey Court (Nov. 29, 1974).

In upholding the Government’s claim to the extent of
$32,840.71, the bankruptey court found that Onofre Sotelo

1 Internal Revenue Code § 6672, 26 U. S. C. § 6672, provides:

“Any person required to collect, truthfully account for, and pay over
any tax imposed by this title who willfully fails to collect such tax, or
truthfully account for and pay over such tax, or willfully attempts in any
manner to evade or defeat any such tax or the payment thereof, shall, in
addition to other penalties provided by law, be liable to a penalty equal
to the total amount of the tax evaded, or not collected, or not accounted
for and paid over.”

Section 6671 (b) of the Code makes clear that “[t]he term ‘person,” as
used in [§ 6672], includes an officer or employee of a corporation . . .
who . . . is under a duty to perform the act in respect of which the
violation occurs.” Section 6671 (a) states that the § 6672 penalty “shall
be assessed and collected in the same manner as taxes.”

R e ot g o 2 ) gy e
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had formerly operated the masonry business as a sole proprie-
torship and that, since the formation of the corporation, he
had been its president, director, majority stockholder, and
chief executive officer. Naomi Sotelo, on the other hand,
though named the corporation’s secretary, “did not take an
active part in the business.” Id., at 1. The court concluded
that Onofre Sotelo was personally liable to the Government
under Internal Revenue Code § 6672, since he “was charged
with the duty and responsibility to see that the [withheld]
taxes were paid.” Memorandum Opinion, supra, at 3.2 The
record does not reflect any appeal of this ruling.

In October 1975 the Government, seeking to collect part of
the money owed by Onofre Sotelo under § 6672, served a
notice of levy on respondents’ trustee with regard to $10,000
that belonged to respondents and was not available for gen-
eral distribution to creditors in bankruptey.® Respondents
objected to the levy, in part on the ground that the liability is
described in § 6672 itself as a “penalty” and as such had been
discharged in bankruptey.®* The Government argued that, to

2 Naomi Sotelo was found not to be liable, but the bankruptey judge
noted that this finding was “immaterial” in view of the merger of the
estates. Memorandum Opinion of Bankruptey Court 3 (Nov. 29, 1974).

3 This $10,000 was derived from the trustee’s sale of real estate held
by respondents as joint tenants, and would have been payable to one or
both of respondents had it not been for the Government’s claim. The
trustee set aside the $10,000 as a “homestead exemption” for Onofre Sotelo
only, apparently pursuant to Illinois law. Respondents argued below that
the entire $10,000 belonged to Naomi Sotelo, who did not have any § 6672
liability, see n. 2, supra. In response to this contention, the bankruptey
court stated: “[T]he law is clearly established in Illinois that where a
husband and wife own property as joint tenants and reside together on
the premises . . . the husband . . . alone is entitled to the Homestead
Exemption.” 76-1 USTC Y9435, p. 84,156 (SD Ill. 1976). The bank-
ruptey court upheld this Illinois rule against respondents’ constitutional
attack. Id., at 84,157-84,158.

* Respondents’ theory apparently was that the § 6672 penalty is com-
pensatory in nature. The Government does not here dispute that a
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the contrary, the liability was for “taxes,” which § 17a (1)
of the Bankruptey Act, 30 Stat. 550, as amended, 11 U. 8. C.
§ 35 (a)(1) (1976 ed.), makes nondischargeable. The bank-
ruptey judge agreed with the Government, reasoning that,
“[t]hough denominated a ‘penalty,’ [the § 6672 liability] is
in substance a tax.” 76-1 USTC 19435, p. 84,157 (SD Il
1976). The judge also noted, ibid., that subdivision (e) of
Bankruptey Act § 17a (1) makes specifically nondischarge-
able “taxes . . . which the bankrupt has collected or withheld
from others . . . but has not paid over.” 11 U. 8. C. §35
(a)(1)(e) (1976 ed.). Respondents appealed to the United
States District Court for the Southern District of Illinois,
which affirmed on the opinion of the bankruptey court.

The United States Court of Appeals for the Seventh Cir-
cuit reversed. In re Sotelo, 551 F. 2d 1090 (1977). It first
noted that “Sotelo does not challenge his liability under 26
U.S. C. §6672 . .. [but] only argues that the liability should
have been discharged by his personal bankruptey petition.”
Id., at 1091. The court then held that the liability had been
discharged, finding persuasive the fact that § 6672 terms the
liability a ‘“‘penalty’’ and rejecting the Government’s argument
with respect to the specific language referring to withholding
taxes in Bankruptcy Act § 17a (1)(e). 551 F. 2d, at 1092.°

compensatory penalty is generally dischargeable. See Brief for United
States 26-27, and n. 16. See generally Bankruptey Act § 57j, 11 U. S. C.
§93 (j); 8 H. Remington, A Treatise on the Bankruptey Law of the United
States § 3304 (6th ed. J. Henderson 1955).

5 Respondents raised their homestead exemption argument, see n. 3,
supra, in the Court of Appeals, but that court believed that it did not
have to reach the issue in view of its holding that the entire § 6672 liabil-
ity was dischargeable, 551 F. 2d, at 1093 n. 3. The Government contends
here that the issue should have been reached regardless of the discharge-
ability holding, because Bankruptcy Act §17a (1) makes a discharge
irrelevant to the Government’s right to proceed “against the exemption
of the bankrupt allowed by law and duly set apart to him,” 11 U. 8. C.
§35 (a) (1) (1976 ed.). Brief for United States 33-34, n. 23. In view of
our holding that the § 6672 liability is not dischargeable, we need not
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The court recognized that its ruling was in conflict with “an
uncontroverted line of cases.” Id., at 1091.°

We granted certiorari, 434 U. S. 816 (1977), and we now
reverse.

II

Section 17a of the Bankruptey Act, as amended, 80 Stat.
270, provides in pertinent part:

“A discharge in bankruptcy shall release a bankrupt
from all of his provable debts, . . . except such as

“(1) are taxes which became legally due and owing by
the bankrupt to the United States or to any State . . .
within three years preceding bankruptey: Provided, how-
ever, That a discharge in bankruptey shall not release a
bankrupt from any taxes ... (e) which the bankrupt has
collected or withheld from others as required by the laws
of the United States or any State . . . but has not paid
over! ¥ e S TUFSEEES 35 ah N @1976 led D

Relying on this statutory language, the Government presents
what it views as two independent grounds for holding the
§ 6672 liability of Onofre Sotelo (hereinafter respondent)
to be nondischargeable. The Government’s primary argument
is based on the specific language relating to withholding in
§ 17a (1) (e); alternatively, it argues that respondent’s liabil-
ity, although called a “penalty,” IRC § 6672, is in fact a “tax”
as that term is used in § 17a (1).”

address this contention. On remand, of course, the Court of Appeals may
consider respondents’ argument that some or all of the homestead exemp-
tion belongs to Naomi Sotelo.

6 In addition to several District Court cases, the Court of Appeals cited
the conflicting holding of the Fifth Circuit in Murphy v. U. S. Internal
Revenue Service, 533 F. 2d 941 (1976). The Murphy decision was fol-
lowed by the Fourth Circuit in Lackey v. United States, 538 F. 2d 592
(1976).

" The Government contends, and respondent does not disagree, that the
three-year limitation in Bankruptey Act § 17a (1) would not bar any
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Regardless of whether these two grounds are in fact inde-
pendent,® § 17a (1) (e) leaves no doubt as to the nondischarge-
ability of “taxes ... which the bankrupt has collected or with-
held from others as required by the laws of the United States
or any State . . . but has not paid over.”” The Court of
Appeals viewed this provision as inapplicable here for two
reasons: first, because “it was not Sotelo himself, but his
employer-corporation, that was obligated by law to collect
and withhold the taxes”; and second, because in any event
the money involved constituted a “penalty,” whereas § 17a
(1)(e) “renders only ‘taxes’ nondischargeable.” 551 F. 2d,
at 1092. We believe that the first reason is inconsistent, with
the Court of Appeals’ recognition of respondent’s undisputed
liability under Internal Revenue Code § 6672, and that the
second is inconsistent with the language of § 17a (1) (e).

The fact that respondent was found liable under § 6672
necessarily means that he was “required to collect, truthfully
account for, and pay over” the withholding taxes, and that he
willfully failed to meet one or more of these obligations. IRC
§ 6672; see n. 1, supra.® Since the § 6672 “require[ment]”
of collection presumably derives from federal or state law,
both of which are referred to in Bankruptey Act § 17a (1) (e),
it is difficult to understand how the court below could have
recognized respondent’s § 6672 liability, see supra, at 272, and
nonetheless have concluded that he was not “obligated by law

part of the Government’s claim in this case. Brief for United States
25-26, n. 15.

8 The specific language of Bankruptcy Act §17a (1)(e) is contained
within a proviso that modifies the more general approach of § 17a (1).
Both the general language and the proviso are aimed at making ‘“taxes”
nondischargeable, and there is no reason to believe that any “taxes” made
nondischargeable by the specific terms of § 17a (1) (e) would not also be
“taxes” as that word is used more generally in § 17a (1).

9 As in the Court of Appeals, see supra, at 272, respondent does not
here question his liability under Internal Revenue Code § 6672. Brief for
Respondents 4.
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to collect . . . the taxes,” 551 F. 2d, at 1092. It is undisputed
here, moreover, that the taxes in question were ‘“collected
or withheld” from the corporation’s employees and that the
taxes, though collected, have not been “paid over” to the Gov-
ernment. It is therefore clear that the § 6672 liability was
not imposed for a failure on the part of respondent to col-
lect taxes, but was rather imposed for his failure to pay over
taxes that he was required both to collect and to pay over.
Under these circumstances, the most natural reading of the
statutory language leads to the conclusion that respondent
“collected or withheld” the taxes within the meaning of Bank-
ruptey Act § 17a (1) (e).

We also cannot agree with the Court of Appeals that the
“penalty” language of Internal Revenue Code § 6672 is dis-
positive of the status of respondent’s debt under Bankruptcy
Act § 17a (1) (e). The funds here involved were unquestion-
ably “taxes” at the time they were “collected or withheld from
others.,” §17a (1)(e); see IRC §§ 3102 (a), 3402 (a). It is
this time period that § 17a (1)(e), with its modification of
“taxes” by the phrase “collected or withheld,” treats as the
relevant one. That the funds due are referred to as a “pen-
alty” when the Government later secks to recover them does
not alter their essential character as taxes for purposes of the
Bankruptey Act, at least in a case in which, as here, the § 6672
liability is predicated on a failure to pay over, rather than a
failure initially to collect, the taxes.

111

The legislative history of Bankruptey Aect § 17a (1) pro-
vides additional support for the view that respondent’s liability
should be held nondischargeable. A principal purpose of the
legislation, enacted in 1966 after several years of congressional
consideration, was to establish a three-year limitation on the
taxes that would be nondischargeable in bankruptey; under
former law, there was no such temporal limitation. See H. R.
Rep. No. 372, 88th Cong., 1st Sess., 1-3 (1963) (hereafter
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H. R. Rep. No. 372); S. Rep. No. 114, 89th Cong., 1st Sess.,
2-3 (1965) (hereafter S. Rep. No. 114). The new section
ensured the discharge of most taxes “which became legally due
and owing” more than three years preceding bankruptey.
With regard to unpaid withholding taxes, however, the three-
year limitation was made inapplicable by the addition of the
provision that is today § 17a (1) (e).

This provision was added to the bill to respond to the Treas-
ury Department’s position that any discharge of liability for
collected withholding taxes was undesirable. The Depart-
ment’s views were expressed in a letter to the Chairman of
the House Judiciary Committee from Assistant Secretary of
the Treasury Stanley S. Surrey, who indicated that persons
other than employer-bankrupts were included within the scope
of the Department’s

“concer[n] with the inequity of granting a taxpayer a
discharge of his liability for payment of trust fund taxes
which he has collected from his employees and the public
in general. ... The Department does not believe that it
is equitable or administratively desirable to permit
employers and other persons who have collected money
from third parties to be relieved of their obligation to
account for an[d] pay over such money to the Govern-
ment . . ..” Quoted in H. R. Rep. No. 372, p. 6
(emphasis added).

Treasury’s position was further explained in a letter from the
same Department official to the Chairman of the Senate Judi-
ciary Committee; the letter emphasized that it was “most
undesirable to permit persons who are charged with the
responsibility of paying over to the Federal Government
moneys collected from third persons to be relieved of their
obligations in bankruptcy when they have converted such
moneys for their own use.” Quoted in S. Rep. No. 114, p. 10.

In response to the Treasury Department’s concern, the
House Judiciary Committee added an amendment that
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became § 17a (1)(e). H. R. Rep. No. 372, p. 1. According
to the House Report, the amendment was specifically intended
toe meet “the objection of Treasury to the discharge of so-
called trust fund taxes.” Id., at 5. In agreeing to the House
amendment, the Senate Committee noted that Treasury’s
“opposition” to the bill, to the extent it was based on the fact
that responsible persons would have been “relieved of their
obligations” for unpaid withholding taxes, was eliminated by
the provision that became § 17a (1)(e). S. Rep. No. 114,
pp. 6, 10,

There is no reason to believe that Congress did not intend
to meet Treasury’s concerns in their entirety. While the
Department may not have focused on the specific question
presented here, it left no doubt as to its objection to the dis-
charge of “persons . . . charged with the responsibility of pay-
ing over . . . moneys collected from third persons.” Letter
from Assistant Secretary Surrey to Chairman of Senate Judi-
ciary Committee, supra. Respondent without question is such
a person, a point essentially eonceded here by virtue of the
recognition of respondent’s liability under Internal Revenue
Code § 6672, see supra, at 274275, and n. 9. Because Congress
specifically contemplated that those with withholding-tax-pay-
ment obligations would remain liable after bankruptcy for
their “conver[sion]” of the tax funds to private use, S. Rep.
No. 114, p. 10, we must conclude that the liability here in-
volved is not dischargeable in bankruptey.

10 See also Marsh, Triumph or Tragedy? The Bankruptey Act Amend-
ments of 1966, 42 Wash. L. Rev. 681, 694 (1967):
“It is a common phenomenon of business failure that even an ‘honest’
businessman, in attempting to salvage a business which appears headed for
insolvency, will frequently ‘borrow’ money of other people without their
consent if he can get his hands on it. The one fund which he is almost
always able to lay his hands on is the taxes he has withheld and is cur-
rently withholding from his employees for the Government.”
A recent statement to the same effect can be found in an opinion of the
Comptroller General of the United States: “IRS considers delinquencies
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Even without these indications of an intent to make
nondischargeable the withholding tax obligations of persons
in respondent’s situation, moreover, Congress’ perception of
the consequences of corporate bankruptcy makes it most
unlikely that the legislature intended § 17a (1)(e) to apply
only to the corporation’s liability for unpaid withholding taxes.
Both the Committee reports and the floor debates contain
repeated references to the fact that a corporation “normally
ceases to exist upon bankruptcy,” H. R. Rep. No. 372, p. 2;
see S. Rep. No. 114, p. 2, thereby rendering “uncollectable”
the corporation’s tax liabilities, 112 Cong. Rec. 13818 (1966)
(statement of Sen. Ervin). As one of the bill’s principal spon-
sors observed, corporate dissolution has “the practical effect
of discharging all debts including taxes,” regardless of statu-
tory declarations of nondischargeability. Id., at 13821 (re-
marks of Sen. Hruska).” In view of this congressional
assumption, the interpretation of § 17a (1) (e) adopted by the
Court of Appeals is untenable, for the combination of cor-
porate dissolution with the personal bankruptcies of those
found liable under Internal Revenue Code § 6672 would leave
no person within the corporation obligated to the Government
for unpaid withholding taxes. Such a result would be directly
inconsistent with Congress’ declarations that the amendment
which became § 17a (1)(e) met the Treasury Department’s

in the payment of these employment taxes a serious problem. In 1976
[congressional] testimony . . . , IRS officials expressed concern that
employers use withheld taxes as low interest loans from the Federal Gov-
ernment.” Opinion B-137762 (May 3, 1977), reprinted in 9 CCH 1977
Stand. Fed. Tax Rep. Y 6614, p. 71,438.

11 See also, e. g., 112 Cong. Ree. 13817 (1966) (remarks of Sen. Ervin) ;
id., at 13821 (letter to Senators from Sens. Ervin and Hruska); id., at
13822 (remarks of Sen. Hruska); letter from Under Secretary of Com-
merce Edward Gudeman, reprinted in S. Rep. No. 114, p. 12; memoran-
dum from W. Randolph Montgomery, Chairman of the National Bank-
ruptey Conference, reprinted id., at 16; S. Rep. No. 1134, 88th Cong., 2d
Sess., 2 (1964); H. R. Rep. No. 735, 86th Cong., 1st Sess., 2 (1959).
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concern about ensuring post-bankruptey liability for these
taxes.
v

In light of this legislative history, little doubt remains as to
the nondischargeability of respondent’s liability under § 17a
(1)(e). The Court of Appeals did not consider this history,
but instead relied on more general policy factors. The court
observed that an “inequit[y]” could arise from holding an
individual “liable for a tax owed by a corporation” in cases
where, because “[t]he corporate liability . . . vastly exceed[s]
the individual’s present or future resources,” his “entire future
earnings could be confiscated to compensate for the corporate
liability.” Such a result, in the court’s view, “would con-
travene the Bankruptey Act’s basic policy of settling a bank-
rupt’s past debts and providing a fresh economic start.” 551
F. 2d, at 1092-1093.

However persuasive these considerations might be in a leg-
islative forum, we as judges cannot override the specific policy
judgments made by Congress in enacting the statutory pro-
visions with which we are here concerned. The decision to
hold an individual “liable for a tax owed by a corporation,”
even if there is a wide disparity between the corporation’s
liability and the individual’s resources, was made when Inter-
nal Revenue Code § 6672 was passed, since it is that section
which imposes the liability without regard for the individ-
ual’s ability to pay.'* And while it is true that a finding of

12 Rather than predicating liability on ability to pay, § 6672 is based on
the premise that liability should follow responsibility. See n. 13, infra.
In a recent survey of IRS practices with regard to § 6672, the Comptroller
General of the United States wrote:

“IRS uses the 100-percent penalty only when all other means of securing
the delinquent taxes have been exhausted. It is generally used against
responsible officials of corporations that have gone out of business . . . .
[I]t is IRS policy that the amount of the tax will be collected only once.
After the tax liability is satisfied, no collection action is taken on the
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nondischargeability prevents a bankrupt from getting an
entirely “fresh start,” this observation provides little assistance
in construing a section expressly designed to make some debts
nondischargeable. We are not here concerned with the entire
Act’s policy, but rather with what Congress intended in
§ 17a (1) and its subdivision (e). The statutory language
and legislative history discussed in Parts II and III, supra,
demonstrate an intention to make a liability like respondent’s
nondischargeable.*®

The Court, of Appeals’ approach, moreover, would have the
effect of allowing a corporation and its officers to escape all
liability for unpaid withholding taxes, see supra, at 278-279,

remaining 100-percent penalties.” Opinion B-137762, supra, n. 10, at
71,438.

13 Qur dissenting Brethren appear uncomfortable with this legislative
policy choice, expressing concern about “lifelong liability”” being imposed on
“a comptroller, accountant, or bookkeeper who reaped none of the fruits of
entrepreneurial success.” Post, at 290, 291. While we should not in any
event be led by our sympathy to a result contrary to that intended by Con-
gress, there is here little reason for concern. No corporate officer, regardless
of title, can be held liable under Internal Revenue Code § 672 unless his
position was sufficiently important that he was “required to collect, truth-
fully account for, and pay over” withholding taxes and unless he “willfully
failfed]” to meet one or more of these obligations. In this case, for
example, Onofre Sotelo, the chief executive officer exercising actual author-
ity over the corporation’s day-to-day affairs, was found liable under the
section, while Naomi Sotelo was not, despite the fact that she held the
position of corporate secretary. See supra, at 270-271, and n. 2.

The dissenting opinion as much as concedes, moreover, that there is no
responsible corporate officer who can be said to reap “nome of the fruits
of entrepreneurial success,” since all employees are dependent on the
corporation for their “continued employment.” Post, at 291 (emphasis
added) ; see post, at 291292 n. 3. The “continued employment” of a cor-
porate officer is obviously a benefit of considerable significance to that officer
and is generally dependent upon the success of the corporate enterprise.
Hence an officer has a stake in “the fruits of entrepreneurial success” and,
like a shareholder, may be tempted illegally to divert to the corporation
those funds withheld from corporate employees for tax purposes.
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while leaving liable for such taxes after bankruptcy those
individuals who do business in the sole proprietorship or part-
nership, rather than the corporate, form.** In passing § 17a
(1), however, Congress was expressly concerned about the fact
that the operation of prior law was “unfairly disecriminatory
against the private individual or the unincorporated small
businessman.” H. R. Rep. No. 372, p. 2; see S. Rep. No. 114,
pp. 2-3. As discussed above, Congress recognized that a
bankrupt corporation “dissolves and goes out of business,” 112
Cong. Rec. 13817 (1966) (remarks of Sen. Ervin), thereby
avoiding IRS tax claims; it was thought inequitable that a sole
proprietor or other individual would remain liable after bank-
ruptcy for the same type of claims. See generally sources
cited at 278, and n. 11, supra. This inequity between a corpo-
rate officer and an individual entrepreneur, both of whom have
a similar liability to the Government, frequently would turn
on nothing more than whether the individual was “sophisti-
cated” enough “to, in effect, incorporate himself.” 112 Cong.
Rec. 13817 (1966) (remarks of Sen. Ervin).”® Were we to
adopt the Court of Appeals’ approach, we would be instituting
precisely the kind of “arbitrary diserimination” that § 17a (1)
was designed to alleviate. 112 Cong. Rec. 13818 (1966) (state-
ment of Sen. Ervin).*

14 Such individuals would be liable after bankruptey for “taxes” which
they, as employers, “collected or withheld from others . . . but [did]
not paly] over.” Bankruptey Act § 17a (1) (e), 11 U.S. C. §35 (a) (1) (e)
(1976 ed.).

15 Indeed, respondent’s business was operated as a sole proprietorship
prior to September 1970. See supra, at 270-271; Memorandum Opinion
of Bankruptey Court, supra, n. 2, at 1.

16 The dissenting opinion recognizes, post, at 285 n. 1, Congress’ unques-
tioned concern about eliminating corporations’ “unfair” advantage over
individual entrepreneurs. H. R. Rep. No. 372, p. 2; S. Rep. No.
114, pp. 2-3. Elsewhere our Brother REHNQUIST appears to concede
that Congress meant “to ameliorate the lot” of only “some bankrupts”
when it passed the 1966 amendment to the Bankruptey Act. Post, at 282;
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In terms of statutory language and legislative history, then,
the liability of respondent under Internal Revenue Code § 6672
must be held nondischargeable under Bankruptcy Act § 17a
(1)(e). The judgment of the Court of Appeals is, accordingly,

Reversed and remanded.

MR. Justice REENQUIST, with whom MR. JUSTICE BRENNAN,
Mr. Justice StEwArT, and MR. JUSTICE STEVENS join,
dissenting.

The Government undoubtedly needs the revenues it receives
from taxes, but great as that need may be I cannot join the
Court’s thrice-twisted analysis of this particular statute to
gratify it. The issue involved is the dischargeability in the
corporate officer’s bankruptey proceedings of taxes which the
corporation is obligated to collect and pay over to the Gov-
ernment. In order to conclude that the corporate officer
remains liable for this corporate obligation the Court turns
to an unlikely source indeed: a 1966 amendment to the
Bankruptey Act, the only apparent purpose of which was to
ameliorate the lot of at least some bankrupts, see infra, at
284-285, and n. 1. The Court then proceeds to slog its way
to its illogical conclusion by reading a proviso obviously
intended to limit dischargeability of the debts of a bankrupt so
as to erpand that category of debts. It then attempts to
bolster this inexplicable interpretation by construing not the

see post, at 285. There is every indication that the 1966 amendment was not
intended “to ameliorate the lot” of corporations and their prineipal officers,
at least with regard to taxes collected from employees. And the dissent-
ing opinion has not even attempted to explain how a Congress concerned
about “discriminat[ion] against the private individual or the unincor-
porated small businessman,” H. R. Rep. No. 372, p. 2; S. Rep. No. 114,
pp. 2-3, could have thought it just to relieve corporate officers of § 6672
liability in bankruptey, as the dissent’s approach would do, while leaving
other owners of “small family business[es],” post, at 291—those who happen
to operate through noncorporate entities—subject to the same kind of
liability.
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legislation which Congress enacted but a letter from the
Assistant Secretary of the Treasury not unnaturally opposing
any expansion of the dischargeability in bankruptey of tax-
related liabilities. The net result of this perverse approach to
an amendment to the Bankruptey Act is to make nondis-
chargeable a liability which might well have been dischargeable
before Congress stepped in to alleviate some of the hardships
resulting from the making of the debts of a bankrupt non-
dischargeable. In the background of this remarkable decision
is §6672 of the Internal Revenue Code which imposes a
“penalty” upon a ‘“person required to collect, truthfully
account for, and pay over any tax imposed by this title.” 26
U. S. C. §6672. Perhaps recognizing that this provision not
only does not support its conclusion but seriously undermines
it, the Court not surprisingly attempts to keep this provision
in the background, addressing it only obliquely in a footnote
where it summarily concludes, again in a remarkable tour de
force of linguistics and logic, that a penalty must mean the
same thing as a tax. The underlying debt in this case is
that of a third person to pay the tax liability of another.
I would want far clearer language than can be found in
this statute to reach the conclusion that this liability is not
dischargeable in the bankruptcy proceedings of that third
person. I therefore dissent.

As an initial matter, since § 17a (1)(e) of the Bankruptey
Act is a proviso to § 17a (1), I would have thought that re-
spondent would have to fall within the terms of the latter
before it is even appropriate to consider whether he falls
within the terms of the former. That is, § 17a first provides
that a “discharge in bankruptcy shall release a bankrupt from
all of his provable debts . . ..” 11 U. S. C. §35 (a) (1976
ed.). It then excepts in § 17a (1) through § 17a (8) eight
different categories of debts which are not to be generally
discharged, including “taxes which became legally due and
owing by the bankrupt to the United States or to any State
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or any subdivision thereof within three years preceding bank-
ruptey.” 11 U.S.C. §35 (a)(1) (1976 ed.). But this latter
exception is itself in turn qualified in § 17a (1)(e): “Pro-
vided, however, That a discharge in bankruptey shall not
release a bankrupt from any taxes . . . (e) which the bank-
rupt has collected or withheld from others as required by the
laws of the United States or any State . . . but has not paid
over ....” 11U.8.C.§35(a)(1)(e) (1976 ed.). Thus, the
normal reading of § 17a (1) should be to limit the nondis-
chargeability of taxes to only those taxes legally due and
owing by the bankrupt within the three years preceding bank-
ruptey, and the subsections of § 17a (1), including § 17a (1)
(e), are to be read as an exception to that limitation. That
exception provides that certain of the taxes deseribed in § 17a
(1) will not be discharged even if more than three years old;
they will be nondischargeable without regard to time. Nor-
mal statutory construction would thus suggest that the first
inquiry should be whether the liability in question s a tax
legally due and owing by the bankrupt. Only if it is, would it
become necessary to eonsider whether it is also a tax collected
from others but not paid over.

That this is the correct reading of the statute is further
buttressed by the legislative history. All the Committees
which reported on the 1966 amendment to § 17a stressed that
its central purpose was to enable at least some bankrupts to
more nearly achieve the fresh start promised by the Bank-
ruptey Act. The Senate Committee on Finance, for example,
in discussing the purpose of the proposed amendment, agreed
with the Committee on the Judiciary “that present law, by
denying any discharge of taxes, presents a substantial deterrent
to one fundamental policy of the Bankruptey Act—effective
rehabilitation of the bankrupt.” S. Rep. No. 999, 89th Cong.,
2d Sess., 9 (1966). The Senate Committee went on to suggest
slightly different methods from those advanced by the Judi-
ciary Committee to achieve this goal, but its Report, like the



UNITED STATES ». SOTELO 285
268 RenNquisT, J., dissenting

others, leaves no doubt that the central purpose of the amend-
ment was to make the Act more favorable to at least some
bankrupts by limiting, with only a few specified exceptions, the
nondischargeability of taxes to only those due for the prior
three years.

This avowed legislative purpose only heightens the incon-
gruity of the Court’s interpretation. The statute’s major
purpose was to limit the nondischargeability of certain debts.
And yet the Court holds today that the enactment of § 17a
(1) (e) of that statute results in a nondischargeable debt with-
out regard to whether that debt would have been totally
nondischargeable before the passage of § 17a (1) (e)—that is,
without the slightest attention to the question of whether it
is a tax legally due and owing by the bankrupt within the
meaning of §17a (1). Thus, by passing a statute with a
basically beneficent purpose, Congress has, according to the
Court, not only made nondischargeable a liability which could
potentially run into the hundreds of thousands of dollars but
may have worsened, rather than bettered, the lot of the
bankrupt.*

Finally, even if the language and the history of this statute
were less clear, I would hesitate to depart from our long-

1The Court may well be correct in its observation that when Congress
enacted these amendments it was ‘“concerned about ‘diseriminat[ion]
against the private individual or the unincorporated small businessman,’
H. R. Rep: No. 372, p. 2; S. Rep. No. 114, pp. 2-3,” ante, at 282 n. 16.
And this observation in turn may support the conclusion that Congress,
with an eye to reducing this supposed discrimination, intended to amelio-
rate the lot of only those individuals who operate through noncorporate
entities. But I find absolutely nothing in the legislative history to indi-
cate that Congress also intended to reduce this supposed discrimination
between those who operate through corporations and those who do not
by affirmatively worsening the lot of the former. Thus, I still search
the Court’s opinion in vain for any justification for reading an amendment
which was intended to limit the dischargeability of the debts of bank-
rupts, albeit only a limited class of bankrupts, so as to expand that
category of debts with respect to another class of bankrupts.
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standing tradition of reading the Bankruptcy Act with an eye
to its fundamental purpose—the rehabilitation of bankrupts.
This has always led the Court, at least until today, to construe
narrowly any exceptions to the general discharge provisions.
See, e. g., Gleason v. Thaw, 236 U. S. 558, 562 (1915). Admit-
tedly § 17a is not “a compassionate section for debtors,”
Bruning v. United States, 376 U. S. 358, 361 (1964 ), but even
it must be read consistently with the doctrine of Gleason,
supra. And I simply cannot see anything in this case which
justifies the Court in departing from this tradition by strain-
ing to read into the statute an exception to the dischargeability
provisions that was not clearly there before this amendment
was passed, when the very purpose of the amendment which
the Court is now construing was intended to be benevolent, at
least from the bankrupt’s perspective.

Thus, the initial question which should have been addressed
by the Court today is whether the amounts for which respond-
ent is liable are “taxes legally due and owing by the bankrupt.”
If they are not, then the further question of whether they are
nondischargeable in their entirety under § 17a (1) (e) does not
even arise. And I see nothing which persuades me that
respondent’s liability is a “tax” legally due and owing by him.
Neither the Government nor the Court points to any section
of the Internal Revenue Code which makes a corporate em-
ployee liable for the taxes which the corporate employer is
required to withhold from the employees’ paychecks. Sections
3102, 3402, or 3403 of the Internal Revenue Code certainly
cannot be read to do this because by their unmistakable terms
they impose a duty and liability only upon an “employer,”
which a corporate employee, regardless of his rank within the
corporate heirarchy, clearly is not.

Neither can § 6672 of the Internal Revenue Code serve the
purpose. The liability imposed therein is specifically denom-
inated a “penalty” and, absent any indication to the contrary,
Congress is presumed to know the meaning of the words it uses,
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especially in highly complex and intricate statutory schemes.
Indeed, in another letter sent by Assistant Secretary of Treas-
ury Surrey to the Chairman of the House Committee on the
Judiciary when that Committee was considering what eventu-
ally became § 17a (1), the following was specifically brought
to the Committee’s attention:

“It is further believed by the Department that this bill
1s intended to discharge not only taxes but also penalties
and interest. However, the bill makes reference only to
taxes. In this connection, it is pertinent to point out that
the U. S. Court of Appeals for the 10th Circuit in the case
of United States v. Mighell (C. A. 10th, 1959) 273 F. 2d
682, held that the word ‘taxes’ in section 17 of the Bank-
ruptey Act (11 U. S. C. 35) does not include penalties
and, by inference, interest. This apparent ambiguity
could cause future litigation.” H. R. Rep. No. 687, 89th
Cong., 1st Sess., 7 (1965).

And yet Congress did not modify § 17a (1) to include penal-
ties. (I normally would not accord such passing references
any weight, but the contrary practice seems today de rigueur.
Ante, at 276-277.)

The history of § 6672 further bears out the notion that this
always has been considered by Congress to be a “penalty,” and
not a ‘“tax.” For example, § 1004 of the War Revenue
Act of 1917, an early predecessor of § 6672, provided that
anyone who failed to make a return required by the Act or
otherwise evaded any tax imposed by the Act or failed to
collect and pay over any such tax was subject to “a penalty of
double the tax evaded” in addition to other penalties, such as
a $1,000 fine and imprisonment. 40 Stat. 325. Indeed,
even today the subchapter heading under which § 6672 is
found is titled “Assessable Penalties.”

Finally, the very existence of § 6672 bears testimony to the
fact that there is no other section of federal law which makes
the employee charged with the duty of collecting withholding
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taxes liable for those “taxes.” If there were such a section,
§ 6672 would be unnecessary. But it is the absence of such
other provision which is dispositive of this case in my opinion.?

Instead of adopting the course which seems compelled by
the structure and history of § 17a (1), however, the Court has
chosen today a very different course. It does give a passing
nod to the question of whether one might have to satisfy
§ 17a (1) before reaching § 17a (1) (e), but then dismisses it
in rather desultory fashion in a footnote, noting only that
“there is no reason to believe that any ‘taxes’ made nondis-
chargeable by the specific terms of §17a (1)(e) would not
also -be ‘taxes’ as that word is used more generally in § 17a
(1).” Ante,at 274 n. 8. The Court then goes on to interpret
§ 17a (1) in light of its limiting provision, § 17a (1) (e), in-
stead of the other way around, a tour de force which compels
admiration if not agreement. The critical, and indeed only,
question for the Court then becomes whether respondent was
“required” to collect and pay over the taxes. Finding that
respondent was so required within the meaning of § 6672 of

2 There are lower court cases to the contrary. See cases cited ante, at 273
n. 6. This line of authority can be traced to Botta v. Scanlon, 314 F. 2d
392 (CA2 1963), however, where the plaintiff sought an injunction against
the Internal Revenue Service to restrain the collection of the penalty
imposed under § 6672. The court denied the injunction on the authority
of the Anti-Injunction Act, which provides in pertinent part: “[NJo suit for
the purpose of restraining the . . . collection of any tax shall be maintained
in any court . . ..” 26 U. S. C. §7421 (a). The court held that this
section applied to § 6672 penalties as well as taxes because § 6671 (a) of
the Code provides: “[A]ny reference in this title to ‘tax’ imposed by this
title shall be deemed also to refer to the penalties . . . provided by this
subchapter.” 26 U. S. C. §6671 (a). But while there is clear statutory
authority for treating a § 6672 penalty as a tax for purposes of administer-
ing the Internal Revenue Code, there is no authority for treating such a
penalty as a tax for purposes of the Bankruptcy Act. Indeed, the fact
that Congress clearly recognized the need to specify that a penalty was a
tax for purposes of the Internal Revenue Code strongly suggests that its
failure to so specify with respect to the Bankruptey Act was not an inad-
vertent omission. i
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the TRC, the Court concludes he falls within the language of
§ 17a (1) (e) and that is the end of the matter.

The justifications for engaging in this unorthodox method
of statutory construction are supposedly threefold, but are,
in my opinion, far from satisfactory. First, the Court asserts
that respondent’s liability is clearly encompassed within the
plain terms of §17a (1)(e). But as indicated above such
liability is encompassed within the terms of § 17a (1) (e) only
if we ignore both the structure and purpose of the statute and
proceed directly to § 17a (1) (e) without considering whether
§ 17a (1) is first satisfied.

The Court next relies on certain concerns expressed by the
Treasury Department in a letter from the Assistant Secretary
to the Chairman of the House Judiciary Committee. No
doubt § 17a (1) (e) was included partially in response to that
letter. But there is certainly nothing contained in that or
any other provision to indicate that in adding § 17a (1) (e)
Congress also intended to extend the concept of “taxes” in
§ 17a (1) to include the 100% penalty imposed by § 6672 or
to encompass a corporate official’s responsibility (presumably
under the corporate charter and state law) to collect and pay
over federal withholding taxes. The Court emphasizes the
phrase “and other persons” in the letter and then observes
that “[t]here is no reason to believe that Congress did not
intend to meet Treasury’s concerns in their entirety.” Ante,
at 277. But emphasizing that phrase to the exclusion of the
rest of the letter and the language and structure of the
statute places a weight upon that phrase which it cannot bear.
Indeed, one could reach a much different conclusion by simply
emphasizing other parts of the letter, such as the Department’s

“concer[n] with the inequity of granting a taxpayer a
discharge of his liability for payment of trust fund taxes
which he has collected from his employees . ...” (Em-
phasis supplied.) H. R. Rep. No. 372, 88th Cong., 1st
Sess., 6 (1963).
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And even the Court recognizes that “the Department may not
have focused on the specific question presented here . . . .”
Ante, at 277. But most importantly, when interpreting the
Bankruptey Aect in general, with its fundamental goal of
rehabilitating bankrupts, and when interpreting this provision
in particular, with its avowed purpose of furthering that basic
goal of the Act, the Court is not entitled to make the presump-
tion that it does. Rather, in the absence of a clear congres-
sional expression to the contrary, there is every reason to
believe that Congress did not intend to make nondischargeable
in the employee’s bankruptey proceedings a tax which is legally
due and owing not by the bankrupt employee, but by the
employer.

Finally, the Court emphasizes the fact that corporations
often dissolve upon bankruptey, thus making all corporate
debts dischargeable in fact if not in form. Ante, at 278. Thus,
reasons the Court, it is “most unlikely that the legislature in-
tended § 17a (1) (e) to apply only to the corporation’s liability
for unpaid withholding taxes.” Ibid. But clearly Congress,
had it really intended to alleviate the problem to which the
Court refers, could and hopefully would have used language
more suited to the purpose. It is also incongruous to impute
the intent to Congress to make this particular liability non-
dischargeable as to the employee because the corporation will
dissolve upon bankruptey and yet to make no other corporate
liability nondischargeable as to the employee even though
dissolution of the corporation is just as likely in those cases.
Such a statutory scheme not only seems at odds with the basic
notion of what a corporation is all about, 1. e., limited liability,
but it also imposes a potentially crushing liability on corporate
officials—a liability that is nondischargeable in its entirety
and virtually in perpetuity. I certainly would not impute
such an intent to Congress without a much clearer statutory
directive.

While the lifelong liability which the Court imposes today
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falls on the shoulders of one who was the chief executive
officer of a small family business, there is unfortunately noth-
ing in the Court’s reasoning which would prevent the same
liability from surviving bankruptey in the case of a comp-
troller, accountant, or bookkeeper who reaped none of the
fruits of entrepreneurial success other than continued employ-
ment in the corporation, and in some cases possibly not even
that, see n. 3, infra. So long as the Government in its zeal for
the collection of the revenue may persuade a bankruptey court
that a corporate employee comes within the Court’s Delphic
construction of 26 U. S. C. § 6672 and 11 U. S. C. §35 (a)(1)
(e) (1976 ed.), such a person will be denied the “fresh start”
which Congress clearly intended to enhance by the 1966
amendments to the Bankruptey Act.? Before the Government

3The Court’s lack of concern for the potentially crushing liability it
imposes on bankrupts is nowhere more evident than at 280 n. 13, ante, where
the Court notes that “[n]o corporate officer, regardless of title, can be held
liable under Internal Revenue Code § 6672 unless his position was suffi-
ciently important that he was ‘required to collect, truthfully account for,
and pay over’ withholding taxes and unless he ‘willfully fail[ed]’ to meet
one ‘or more of these obligations.” While I certainly do not dispute that
observation, it does absolutely nothing to allay my fear that this liability
can be imposed on a variety of salaried corporate employees who enjoy
none of the fruits of entrepreneurial success other than their continued
employment. The Federal Reporter is replete with cases in which just
such individuals have been held liable under § 6672. See, e. g., Adams v.
United States, 504 F. 2d 73 (CA7 1974) (the court held that an employee of
a lending institution, who had been placed in charge of a corporation to
which the institution had loaned money, could be liable under § 6672 for
failure to pay over withholding taxes collected from the corporation’s
employees, regardless of the fact that he held no stock or other interest in
the corporation); Mueller v. Nizon, 470 F. 2d 1348 (CA6 1972) (same);
Turner v. United States, 423 F. 2d 448 (CA9 1970) (employee of a bank,
who had been made an officer of a company as a condition of a loan made
to the company, could be liable under § 6672 for failure to pay over with-
holding taxes collected from the company’s employees). Indeed, it appears
to be agreed by the Courts of Appeals that a person need not be a share-
holder to be held accountable as a responsible person under § 6672. See,



292 OCTOBER TERM, 1977

ReunNquist, J., dissenting 436 U.S.

may randomly sweep such persons into a net whereby they are
denied a discharge, not of their own tax liability but of a pen-
alty imposed upon them for failure to pay over taxes which
had been withheld by another, I would at least insist on a
statute which seemed to point in that direction, rather than in
the opposite one.

e. g., Anderson v. United States, 561 F. 2d 162, 165 (CA8 1977); Hartman
v. United States, 538 F. 2d 1336, 1340 (CAS8 1976); Haffa v. United
States, 516 F. 2d 931, 935-936 (CA7 1975).
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Petitioner was convicted of mailing obscene materials and advertising
brochures for such materials in violation of 18 U. S. C. § 1461 (1976 ed.),
and the Court of Appeals affirmed. Since the materials were mailed prior
to 1973, he was tried under the standards of Roth v. United States, 354
U. S. 476, and Memoirs v. Massachusetts, 383 U. S. 413, rather than
under those of Miller v. Cdlifornia, 413 U. 8. 15. He claims that the
trial court’s instructions to the jury were improper because they in-
cluded children and sensitive persons within the definition of the com-
munity by whose standards obscenity was to be judged; charged that
members of deviant sexual groups could be considered in determining
whether the materials appealed to prurient interest in sex; and also
charged that pandering could be considered in determining whether the
materials were obscene. Held:

1. Children are not to be included as part of the “community” as that
term relates to the “obscene materials” proscribed by § 1461, and hence
it was error to instruct the jury that children are part of the relevant
community. A jury conscientiously striving to define such community,
the “average person,” by whose standards obscenity is to be judged,
might very well reach a much lower “average” when children are part
of the equation than it would if it restricted its consideration to the
effect of allegedly obscene materials on adults. Pp. 296-298.

2. However, inclusion of “sensitive persons” in the charge advising
the jury of whom the community consists was not error. In the context
of this case, the community includes all adults who compose it, and a
jury can consider them all in determining the relevant community
standards, the vice being in focusing upon the most susceptible or sensi-
tive members rather than in merely including them, as the trial court
did, along with all others in the community. Pp. 298-301.

3. Nor was the instruction as to deviant groups improper. Nothing
prevents a court from giving an instruction on prurient appeal to such
groups as part of an instruction pertaining to appeal to the average
person when the evidence, as here, would support such a charge. Pp.
301-303.

| S e A G 1|



294 OCTOBER TERM, 1977

Opinion of the Court 436 U.S.

4. The pandering instruction, which permitted the jury to consider
the touting descriptions in the advertising brochures, along with the
materials themselves, to determine whether the materials were in-
tended to appeal to the recipient’s prurient interest in sex, i. e., whether
they were “commercial exploitation of erotica solely for the sake of
their prurient appeal,” Gineburg v. United States, 383 U. S. 463, 466,
was proper in light of the evidence. To aid a jury in determining
whether materials are obscene, the methods of their creation, promotion,
or dissemination are relevant. Pp. 303-304.

551 F. 2d 1155, reversed and remanded.

Burcer, C. J., delivered the opinion of the Court, in which WHITE,
Brackmun, REENQuIsT, and SteVENS, JJ., joined. STEVENS, J., filed a
concurring opinion, post, p. 305. BRENNAN, J ., filed a separate opinion, in
which STEWART and MarsHALL, JJ., joined, post, p. 305. PoweLL, J., filed
a dissenting opinion, post, p. 306.

Bernard A. Berkman argued the cause for petitioner. With
him on the briefs was Larry S. Gordon.

Jerome M. Feit argued the cause for the United States.
With him on the brief were Solicitor General McCree and
Assistant Attorney General Civilett.

Mer. Cuier JusticE Burcer delivered the opinion of the
Court.

We granted certiorari in this case to decide whether the
court’s instructions in a trial for mailing obscene materials
prior to 1973, and therefore tried under the Roth-Memoirs
standards, could properly include children and sensitive per-
sons within the definition of the community by whose stand-
ards obscenity is to be judged. We are also asked to
determine whether the evidence supported a charge that mem-
bers of deviant sexual groups may be considered in determin-
ing whether the materials appealed to prurient interest in sex;
whether a charge of pandering was proper in light of the evi-
dence; and whether comparison evidence proffered by peti-
tioner should have been admitted on the issue of contemporary
community standards.
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Petitioner was convicted after a jury trial in United States
District Court on 11 counts, charging that he had mailed
obscene materials and advertising brochures for obscene mate-
rials in violation of 18 U. S. C. § 1461 (1976 ed.).* On appeal,
his conviction was reversed on the grounds that the instruc-
tions to the jury defining obscenity had been cast under the
standards established in Muller v. California, 413 U. S. 15
(1973), although the offenses charged occurred in 1971 when
the standards announced in Roth v. United States, 354 U. S.
476 (1957), and particularized in Memoirs v. Massachusetts,
383 U. S. 413 (1966), were applicable. Accordingly, the case
was remanded to the District Court for a new trial under the
standards controlling in 1971. No. 73-2900 (CA9 Feb. 5,
1975, rehearing denied May 13, 1975); see Marks v. United
States, 430 U. S. 188 (1977).

On retrial in 1976, petitioner was again convicted on the
same 11 counts. He was sentenced to terms of four years’
imprisonment on each count, the terms to be served concur-
rently, and fined $500 on each count, for a total fine of $5,500.
The Court of Appeals affirmed. 551 F. 2d 1155 (CA9 1977).

J.

The evidence presented by the Government in its case in
chief consisted of materials mailed by the petitioner accom-
panied by a stipulation of facts which, among other things,
recited that petitioner, knowing the contents of the mailings,?
had “voluntarily and intentionally”’ used the mails on 11
occasions to deliver brochures illustrating sex books, maga-

1 Title 18 U. S. C. § 1461 (1976 ed.) declares, in essence, that obscene
materials are nonmailable and the Postal Service may not be used to
convey them. It provides for fines and imprisonment upon conviction for
its violation.

2Two of the 11 paragraphs of the stipulation, corresponding to the
evidence relating to the 11 charges, do not recite that petitioner knew the
contents of those two particular mailings. Neither party has made an
issue of this apparent oversight and we believe it is without significance.
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zines, and films, and to deliver a sex magazine (one count)
and a sex film (one count), with the intention that these were
for the personal use of the recipients. From the stipulation
and the record, it appears undisputed that the recipients were
adults who resided both within and without the State of Cali-
fornia. Because of the basis of our disposition of this case,
it is unnecessary for us to review the contents of the exhibits
in detail.

The defense consisted of expert testimony and surveys
offered to demonstrate that the materials did not appeal to
prurient interest, were not in conflict with community stand-
ards, and had redeeming social value. Two films were prof-
fered by the defense for the stated purpose of demonstrating
that comparable material had received wide box office accept-
ance, thus demonstrating that the materials covered by the
indictment were not obscene and complied with community
standards.

As a rebuttal witness, the Government presented an expert
who testified as to what some of the exhibits depicted and that
in his opinion they appealed to the prurient interest of the
average person and to that of members of particular deviant
groups.

11

In this Court, as in the Court of Appeals, petitioner chal-
lenges four parts of the jury instructions and the trial court’s
rejection of the comparison films,

A. Instruction as to Children

Petitioner challenges that part of the jury instruction which
read:

“In determining community standards, you are to con-
sider the community as a whole, young and old, educated
and uneducated, the religious and the irreligious, men,
women and children, from all walks of life.” (Emphasis
added.)
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The Court of Appeals concluded that the inclusion of chil-
dren was “unnecessary” and that it would “prefer that chil-
dren be excluded from the court’s [jury] instruction until
the Supreme Court clearly indicates that inclusion is proper.”
551 F. 2d, at 1158. It correctly noted that this Court had
been ambivalent on this point, having sustained the conviction
in Roth, supra, where the instruction included children, and
having intimated later in Ginzburg v. United States, 383 U. S.
463, 465 n. 3 (1966), that it did not necessarily approve the
inclusion of “children” as part of the community instruction.®

Reviewing the charge as a whole under the traditional
standard of review, cogent arguments can be made that the
inclusion of children was harmless error, see Hamling v.
United States, 418 U. 8. 87, 107 (1974) ; however, the courts,
the bar, and the public are entitled to greater clarity than is
offered by the ambiguous comment in Ginzburg on this score.
Since this is a federal prosecution under an Act of Congress,
we elect to take this occasion to make clear that children are
not to be included for these purposes as part of the “com-
munity” as that term relates to the “obscene materials”
proseribed by 18 U. S. C. § 1461 (1976 ed.). Cf. Cupp v.
Naughten, 414 U. S. 141, 146 (1973).

Earlier in the same Term in which Roth was decided, the
Court had reversed a conviction under a state statute which

3 Indeed, confusion over this issue might have been foreseen in light
of Mr. Justice Harlan’s separate opinion in Roth and its companion case,
Alberts v. California. He observed that the correctness of the charge in
Roth was not before the Court, but must be assumed correct. It was
the constitutionality of the statute which was being decided. 354 U. 8,
at 499 n. 1, 507 n. 8. Simultaneously, he said that he “agree[d] with
the Court, of course, that the books must be judged as a whole and
in relation to the normal adult reader,” id., at 502 (emphasis added; re-
ferring to Alberts), but the “charge [in Roth] fail[ed] to measure up to
the standards which I understand the Court to approve . ...” Id. at 507.

The trial judge tried to accommodate petitioner’s demand that he be
tried under Roth-Memoirs, and gave almost precisely the same instruc-
tion in this case as had apparently been approved in Roth.
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made criminal the dissemination of a book “found to have a
potentially deleterious influence on youth.” Butler v. Micha-
gan, 352 U, S. 380, 383 (1957). The statute was invalidated
because its “incidence . . . is to reduce the adult population . ..
to reading only what is fit for children.” Ibid. The instruc-
tion given here, when read as a whole, did not have an effect
so drastic as the Butler statute. But it may well be that a
jury conscientiously striving to define the relevant community
of persons, the “average person,” Smith v. United States, 431
U. S. 291, 304 (1977), by whose standards obscenity is to be
judged, would reach a much lower “average” when children are
part of the equation than it would if it restricted its considera-
tion to the effect of allegedly obscene materials on adults.
Cif. Ginsberg v. New York, 390 U. S. 629 (1968). There was
no evidence that children were the intended recipients of the
materials at issue here, or that petitioner had reason to know
children were likely to receive the materials. Indeed, an
affirmative representation was made that children were not
involved in this case.* We therefore conclude it was error to
instruct the jury that they were a part of the relevant com-
munity, and accordingly the conviction cannot stand.

B. Instruction as to Sensitive Persons

It does not follow, however, as petitioner contends, that the
inclusion of “sensitive persons” in the charge advising the jury
of whom the community consists was error. The District
Court’s charge was:

“Thus the brochures, magazines and film are not to be

4 During wvoir dire, in response to a prospective juror’s question, and
after a bench conference with counsel for both sides, the District Judge
said, “[I]n no way does [the case] involve any distribution of material
of any kind to children, and that the evidence will, that there will be a
stipulation even that there has been no exposure of any of this evidence to
children.”

Though the stipulation did not specifically state no children were in-
volved, it could be so inferred upon reading it. The Government does not
contend otherwise.

L L S T P A S Ry
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judged on the basis of your personal opinion. Nor are
they to be judged by their effect on a particularly sensi-
tive or insemsitive person or group in the community.
You are to judge these materials by the standard of the
hypothetical average person in the community, but in
determining this average standard you must include the
sensitive and the insensitive, in other words, you must
include everyone in the community.” (Emphasis added.)

Petitioner’s reliance on passages from Miller, 413 U. S., at
33, and Smith v. United States, supra, at 304, for the proposi-
tion that inclusion of sensitive persons in the relevant com-
munity was error is misplaced. In Miller we said,

“[TThe primary concern with requiring a jury to apply
the standard of ‘the average person, applying contempo-
rary community standards’ is to be certain that, so far as
material is not aimed at a deviant group, it will be judged
by its impact on an average person, rather than a par-
ticularly susceptible or sensitive person—or indeed a
totally insensitive one. See Roth v. United States, supra,
at 489.”

This statement was essentially repeated in Smith:

“[TThe Court has held that § 1461 embodies a require-
ment that local rather than national standards should be
applied. Hamling v. United States, supra. Similarly,
obscenity is to be judged according to the average person
in the community, rather than the most prudish or the
most tolerant. Hamling v. United States, supra, Miller
v. California, supra,; Roth v. United States, 354 U. S. 476
(1957). Both of these substantive limitations are passed
on to the jury in the form of instructions.” (Footnote
omitted.)

The point of these passages was to emphasize what was an
issue central to Roth, that “judging obscenity by the effect of
isolated passages upon the most susceptible persons, might well

s s i s
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encompass material legitimately treating with sex, and so it
must be rejected as unconstitutionally restrictive of the free-
doms of speech and press.” 354 U. S., at 489.° But nothing
in those opinions suggests that “sensitive” and “insensitive”
persons, however defined, are to be excluded from the com-
munity as a whole for the purpose of deciding if materials are
obscene. In the narrow and limited context of this case, the
community includes all adults who constitute it, and a jury
can consider them all in determining relevant community
standards. The vice is in focusing upon the most susceptible
or sensitive members when judging the obscenity of materials,
not in including them along with all others in the community.
See Mishkin v. New York, 383 U. S. 502, 508-509 (1966). .
Petitioner relies also on Hamling v. United States, 418 U. S. i
87 (1974), to support his argument. Like Miller and Smith, |
supra, though, Hamling merely restated the by now familiar ‘
rule that jurors are not to base their decision about the mate-
rials on their “personal opinion, nor by its effect on a particu-
larly sensitive or insensitive person or group.” 418 U. S., at
107. Tt is clear the trial court did not instruect the jury to \
focus on sensitive persons or groups. It explicitly said the
jury should not use sensitive persons as a standard, and em-
phasized that in determining the “average person” standard
the jury “must include the sensitive and the insensitive, in
other words . . . everyone in the community.”
The difficulty of framing charges in this area is well recog-
nized. But the term “average person” as used in this charge
means what it usually means, and is no less clear than “reason-
able person” used for generations in other contexts. Cf.
Hamling v. United States, supra, at 104-105. Cautionary
instructions to avoid subjective personal and private views in
determining community standards can do no more than tell
the individual juror that in evaluating the hypothetical “aver-

5 This rejected standard for judging obscenity was first articulated in
The Queen v. Hicklin, [1868] L. R. 3 Q. B. 360.

|
|
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age person” he is to determine the collective view of the
community, as best as it can be done.

Simon E. Sobeloff, then Solicitor General, later Chief Judge
of the United States Court of Appeals for the Fourth Circuit,
very aptly stated the dilemma.:

“Is the so-called definition of negligence really a defini-
tion? What could be fuzzier than the instruction to the
jury that negligence is a failure to observe that care
which would be observed by a ‘reasonable man’—a
chimerical creature conjured up to give an aura of
definiteness where definiteness is not possible. . .

“Kvery man is likely to think of himself as the happy
exemplification of ‘the reasonable man’; and so the stand-
ard he adopts in order to fulfill the law’s prescription will
resemble himself, or what he thinks he is, or what he
thinks he should be, even if he is not. All these shifts
and variations of his personal norm will find reflection in
the verdict. The whole business is necessarily equivocal.
This we recognize, but we are reconciled to the impossi-
bility of discovering any form of words that will ring with
perfect clarity and be automatically self-executing. Alas,
there ts no magic push-button in this or in other branches
of the law.” (Emphasis added.) ®

However one defines “sensitive” or “insensitive” persons,
they are part of the community. The contention that the
instruction was erroneous because it included sensitive persons
is therefore without merit.

C. Instruction as to Deviant Groups
Challenge is made to the inclusion of “members of a deviant
sexual group” in the charge which recited:
“The first test to be applied, in determining whether a
given picture is obscene, is whether the predominant

6 Sobeloff, Insanity and the Criminal Law: From McNaghten to Durham,
and Beyond, 41 A. B, A. J. 793, 796 (1955).
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theme or purpose of the picture, when viewed as a whole
and not part by part, and when considered in relation to
the intended and probable recipients, is an appeal to the
prurient interest of the average person of the community
as a whole or the prurient interest of members of a
deviant sexual group at the time of mailing.

“In applying this test, the question involved is not how
the picture now impresses the individual juror, but rather,
considering the intended and probable recipients, how the
picture would have impressed the average person, or a
member of a deviant sexual group at the time they re-
ceived the picture.”

Examination of some of the materials could lead to the
reasonable conclusion that their prurient appeal would be
more acute to persons of deviant persuasions, but it is equally
clear they were intended to arouse the prurient interest of
any reader or observer. Nothing prevents a court from giv-
ing an instruction on prurient appeal to deviant sexual groups
as part of an instruction pertaining to appeal to the average
person when the evidence, as here, would support such a
charge. See Hamling v. Umited States, supra, at 128-130.
Many of the exhibits depicted aberrant sexual activities.
These depictions were generally provided along with or as a
part of the materials which apparently were thought likely to
appeal to the prurient interest in sex of nondeviant persons.
One of the mailings even provided a list of deviant sexual
groups which the recipient was asked to mark to indicate
interest in receiving the type of materials thought appealing
to that particular group.

Whether materials are obscene generally can be decided by
viewing them; expert testimony is not necessary. Ginzburg v.
United States, 383 U. 8., at 465; Hamling v. United States,
supra, at 100; see Jacobellis v. Ohio, 378 U. S. 184, 197 (1964)
(STEWART, J., concurring). But petitioner claims that to sup-
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port an instruction on appeal to the prurient interest of
deviants, the prosecution must come forward with evidence to
guide the jury in its deliberations, since jurors cannot be pre-
sumed to know the reaction of such groups to stimuli as they
would that of the average person. Concededly, in the past we
have “reserve[d] judgment . .. on the extreme case . . . where
contested materials are directed at such a bizarre deviant group
that the experience of the trier of fact would be plainly
inadequate to judge whether the material appeals to the
[particular] prurient interest.” Paris Adult Theatre I v.
Slaton, 413 U. S. 49, 56 n. 6 (1973). But here we are not
presented with that “extreme” case because the Government
did in fact present expert testimony on rebuttal which, when
combined with the exhibits themselves, sufficiently guided the
jury. This instruction, therefore, was acceptable.

D. Instruction as to Pandering

Pandering is “the business of purveying textual or graphic
matter openly advertised to appeal to the erotic interest of
their customers.” Ginzburg v. United States, supra, at 467,
citing Roth v. United States, 354 U. S., at 495-496 (Warren,
C. J., concurring). We have held, and reaffirmed, that to aid a
jury in its determination of whether materials are obscene, the
methods of their creation, promotion, or dissemination are
relevant. Splawn v. California, 431 U. S. 595, 598 (1977);
Hamling v. United States, 418 U. 8., at 130. In essence, the
Court has considered motivation relevant to the ultimate
evaluation if the prosecution offers evidence of motivation.

In this case the trial judge gave a pandering instruction
to which the jury could advert if it found “this to be a close
case” under the three part Roth-Memoirs test. This was not
a so-called finding instruction which removed the jury’s dis-
cretion; rather it permitted the jury to consider the touting
descriptions along with the materials themselves to determine
whether they were intended to appeal to the recipient’s
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prurient interest in sex, whether they were “commercial ex-
ploitation of erotica solely for the sake of their prurient
appeal,” Ginzburg, supra, at 466, if indeed the evidence
admitted of any other purpose. And while it is true the
Government offered no extensive evidence of the methods
of production, editorial goals, if any, methods of operation,
or means of delivery other than the mailings and the names,
locations, and occupations of the recipients, the evidence was
sufficient to trigger the Ginzburg pandering instruction.

E. Ezclusion of Comparison Evidence

At trial petitioner proffered, and the trial judge rejected,
two films which were said to have had considerable popular
and commercial success when displayed in Los Angeles and
elsewhere around the country. He proffered this assertedly
comparable material as evidence that materials as explicit as
his had secured community tolerance. Apparently the theory
was that display of such movies had altered the level of com-
munity tolerance.

On appeal the Court of Appeals began an inquiry into
whether the comparison evidence should have been admitted.
It held that exclusion of the evidence was proper as to the
printed materials; but it abandoned the inquiry when, in
reliance on the so-called concurrent-sentence doctrine, it
concluded that even if the comparison evidence had been
improperly excluded as to the count involving petitioner’s
film, the sentence would not be affected. It therefore exer-
cised its discretion not to pass on the admissibility of the
comparison evidence and hence did not review the convic-
tion on the film count.’

However, the sentences on the 11 counts were not in fact
fully concurrent; petitioner’s 11 prison terms of four years
each were concurrent but the $500 fines on each of the counts

" The validity of the concurrent-sentence doctrine is not challenged here.
See Benton v. Maryland, 395 U. S. 784, 791 (1969).
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were cumulative, totaling $5,500, so that a separate fine of
$500 was imposed on the film count. Petitioner thus had at
least a pecuniary interest in securing review of his eonviction
on each of the counts.

In light of our disposition of the case the issue of admissi-
bility of the comparison evidence is not before us, and we
leave it to the Court of Appeals to decide whether or to what
extent such evidence is relevant to a jury’s evaluation of com-
munity standards.

Accordingly, the case is remanded to the Court of Appeals
for further consideration consistent with this opinion.

Reversed and remanded.

MRg. JusTiCE STEVENS, concurring.

If the Court were prepared to re-examine this area of the
law, I would vote to reverse this conviction with instructions
to dismiss the indictment. See Marks v. United States, 430
U. S. 188, 198 (STEVENS, J., concurring and dissenting) ; Smith
v. United States, 431 U. S. 291, 311 (STEVENS, J., dissenting) ;
Splawn v. California, 431 U. 8. 595, 602 (STEVENS, J., dissent-
ing); Ward v. Illinois, 431 U. 8. 767, 777 (StEVENS, J., dis-
senting). But my views are not now the law. The opinion
that TaE CHIEF JUSTICE has written is faithful to the cases
on which it relies. For that reason, and because a fifth vote
is necessary to dispose of this case, I join his opinion.

Mkr. Justick BRENNAN, with whom MR. JUSTICE STEWART
and Mr. JusTice MARSHALL join.

I concur in the judgment reversing petitioner’s conviction.
However, because I adhere to the view that this statute is
“‘clearly overbroad and unconstitutional on its face,’” see,
e. g., Millican v. United States, 418 U. S. 947, 948 (1974)
(BrenNNAN, J., dissenting), quoting United States v. Orito,
413 U. S. 139, 148 (1973) (BrENNAN, J., dissenting), I would
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not remand for further consideration but rather with direction
to dismiss the indictment.

MRg. JusTick PowELL, dissenting.

Although I agree with the Court that in a federal prosecu-
tion the instruction as to children should not have been given,
on the facts of this case I view the error as harmless beyond a
reasonable doubt. I therefore would affirm the judgment of
the Court of Appeals.
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Syllabus

MARSHALL, SECRETARY OF LABOR, ET AL. .
BARLOW’S, INC.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF IDAHO

No. 76-1143. Argued January 9, 1978—Decided May 23, 1978

Appellee brought this action to obtain injunctive relief against a warrantless
inspection of its business premises pursuant to § 8 (a) of the Occupa-
tional Safety and Health Act of 1970 (OSHA), which empowers agents
of the Secretary of Labor to search the work area of any employment
facility within OSHA’s jurisdiction for safety hazards and violations
of OSHA regulations. A three-judge District Court ruled in appellee’s
favor, concluding, in reliance on Camara v. Municipal Court, 387 U. S.
523, 528-529, and See v. Seattle, 387 U. S. 541, 543, that the Fourth
Amendment required a warrant for the type of search involved and that
the statutory authorization for warrantless inspections was unconstitu-
tional. Held: The inspection without a warrant or its equivalent
pursuant to §8 (a) of OSHA violated the Fourth Amendment. Pp.
311-325.

(a) The rule that warrantless searches are generally unreasonable
applies to commercial premises as well as homes. Camara v. Municipal
Court, supra, and See v. Seattle, supra. Pp.311-313.

(b) Though an exception to the search warrant requirement has been
recognized for “closely regulated” industries “long subject to close super-
vision and inspection,” Colonnade Catering Corp. v. United States, 397
U. 8. 72, 74, 77, that exception does not apply simply because the busi-
ness is in interstate commerce. Pp. 313-314.

(¢) Nor does an employer’s necessary utilization of employees in his
operation mean that he has opened areas where the employees alone
are permitted to the warrantless scrutiny of Government agents. Pp.
314-315.

(d) Insofar as experience to date indicates, requiring warrants to make
OSHA inspections will impose no serious burdens on the inspection sys-
tem or the courts. The advantages of surprise through the opportunity
of inspecting without prior notice will not be lost if, after entry to an
inspector is refused, an ex parte warrant can be obtained, facilitating an
inspector’s reappearance at the premises without further notice; and
appellant Secretary’s entitlement to a warrant will not depend on his
demonstrating probable cause to believe that conditions on the premises
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violate OSHA but merely that reasonable legislative or administrative
standards for conducting an inspection are satisfied with respect to a
particular establishment. Pp. 315-321.

(e) Requiring a warrant for OSHA inspections does not mean that, as
a practical matter, warrantless-search provisions in other regulatory
statutes are unconstitutional, as the reasonableness of those provisions
depends upon the specific enforcement needs and privacy guarantees of
each statute. Pp. 321-322.

424 F. Supp. 437, affirmed.

WHITE, J., delivered the opinion of the Court, in which Burcer, C. J.,
and STEwWART, MaRsHALL, and Powerr, JJ., joined. SteveEns, J., filed a
dissenting opinion, in which BLackMUN and RerNquist, JJ., joined, post,
p. 325. BRENNAN, J., took no part in the consideration or decision of the
case.

Solicitor General McCree argued the cause for appellants.
With him on the briefs were Deputy Solicitor General Wallace,
Stuart A. Smith, and Michael H. Levin.

John L. Runft argued the cause for appellee. With him on
the brief was Tver J. Longeteig.*

*Warren Spannaus, Attorney General of Minnesota, Richard B. Allyn,
Solicitor General, and Steven M. Gunn and Richard A. Lockridge, Special
Assistant Attorneys General, filed a brief for 11 States as amici curiae
urging reversal, joined by the Attorneys General for their respective States
as follows: Frank J. Kelley of Michigan, William F. Hyland of New Jerssey,
Toney Anaya of New Mexico, Rufus Edmisten of North Carolina, Robert
P. Kane of Pennsylvania, Daniel R. McLeod of South Carolina, M. Jerome
Digmond of Vermont, Anthony F. Troy of Virginia, and V. Frank
Mendicino of Wyoming. Briefs of amici curiae urging reversal were filed
by J. Albert Woll and Laurence Gold for the American Federation of Labor
and Congress of Industrial Organizations; and by Michael R. Sherwood for
the Sierra Club et al.

Briefs of amici curiae urging affirmance were filed by Wayne L. Kidwell,
Attorney General of Idaho, and Guy G. Hurlbutt, Chief Deputy Attorney
General, Robert B. Hansen, Attorney General of Utah, and Michael L.
Deamer, Deputy Attorney General, for the States of Idaho and Utah; by
Allen A. Lauterbach for the American Farm Bureau Federation; by Robert
T. Thompson, Lawrence Kraus, and Stanley T. Kaleczyc for the Chamber
of Commerce of the United States; by Anthony J. Obadal, Steven R.
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Mgr. Justice WHITE delivered the opinion of the Court.

Section 8 (a) of the Occupational Safety and Health Act of
1970 (OSHA or Act) * empowers agents of the Secretary of
Labor (Secretary) to search the work area of any employment
facility within the Aect’s jurisdiction. The purpose of the
search is to inspect for safety hazards and violations of OSHA
regulations. No search warrant or other process is expressly
required under the Act.

On the morning of September 11, 1975, an OSHA inspector
entered the customer service area of Barlow’s, Inc., an elec-
trical and plumbing installation business located in Pocatello,
Idaho. The president and general manager, Ferrol G. “Bill”
Barlow, was on hand; and the OSHA inspector, after showing
his credentials,®> informed Mr. Barlow that he wished to con-

Semler, Stephen C. Yohay, Leonard J. Theberge, Edward H. Dowd, and
James Watt for the Mountain States Legal Foundation; by James D.
McKevitt for the National Federation of Independent Business; and by
Ronald A. Zumbrun, John H. Findley, Albert Ferri, Jr., and W. Hugh
O’Riordan for the Pacific Legal Foundation.

Briefs of amici curiae were filed by Robert E. Rader, Jr., for the
American Conservative Union; and by David Goldberger, Barbara O’Toole,
McNeill Stokes, Ira J. Smotherman, Jr., and David Rudenstine for the
Roger Baldwin Foundation, Inc., of the American Civil Liberties Union,
Ilinois Division.

1“In order to carry out the purposes of this chapter, the Secretary, upon
presenting appropriate credentials to the owner, operator, or agent in
charge, is authorized—

“(1) to enter without delay and at reasonable times any factory, plant,
establishment, construction site, or other area, workplace or environment
where work is performed by an employee of an employer; and

“(2) to inspect and investigate during regular working hours and at
other reasonable times, and within reasonable limits and in a reasonable
manner, any such place of employment and all pertinent conditions, struc-
tures, machines, apparatus, devices, equipment, and materials therein, and
to question privately any such employer, owner, operator, agent, or
employee.” 84 Stat. 1598, 29 U. 8. C. § 657 (a).

2 This is required by the Act. See n. 1, supra.
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duct a search of the working areas of the business. Mr.
Barlow inquired whether any complaint had been received
about his company. The inspector answered no, but that
Barlow’s, Inec., had simply turned up in the agency’s selection
process. The inspector again asked to enter the nonpublic
area of the business; Mr. Barlow’s response was to inquire
whether the inspector had a search warrant. The inspector
had none. Thereupon, Mr. Barlow refused the inspector
admission to the employee area of his business. He said he
was relying on his rights as guaranteed by the Fourth Amend-
ment of the United States Constitution.

Three months later, the Secretary petitioned the United
States Distriet Court for the District of Idaho to issue an order
compelling Mr. Barlow to admit the inspector.® The requested
order was issued on December 30, 1975, and was presented to
Mr. Barlow on January 5, 1976. Mr. Barlow again refused
admission, and he sought his own injunctive relief against the
warrantless searches assertedly permitted by OSHA. A three-
judge court was convened. On December 30, 1976, it ruled
in Mr. Barlow’s favor. 424 F. Supp. 437. Concluding that
Camara v. Municipal Court, 387 U. S. 523, 528-529 (1967),
and See v. Seattle, 387 U. S. 541, 543 (1967), controlled this
case, the court held that the Fourth Amendment required a
warrant for the type of search involved here * and that the
statutory authorization for warrantless inspections was uncon-
stitutional. An injunction against searches or inspections
pursuant to §8 (a) was entered. The Secretary appealed,
challenging the judgment, and we noted probable jurisdic-
tion. 430 U. S. 964.

3 A regulation of the Secretary, 20 CFR § 19034 (1977), requires an
inspector to seek compulsory process if an employer refuses a requested
search. See infra, at 317, and n. 12.

4 No res judicata bar arose against Mr. Barlow from the December 30,
1975, order authorizing a search, because the earlier decision reserved the
constitutional issue. See 424 F. Supp. 437.
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The Secretary urges that warrantless inspections to enforce
OSHA are reasonable within the meaning of the Fourth
Amendment. Among other things, he relies on § 8 (a) of the
Act, 29 U. 8. C. §657 (a), which authorizes inspection of
business premises without a warrant and which the Secretary
urges represents a congressional construction of the Fourth
Amendment that the courts should not reject. Regrettably,
we are unable to agree.

The Warrant Clause of the Fourth Amendment protects
commercial buildings as well as private homes. To hold
otherwise would belie the origin of that Amendment, and the
American colonial experience. An important forerunner of
the first 10 Amendments to the United States Constitution,
the Virginia Bill of Rights, specifically opposed “general war-
rants, whereby an officer or messenger may be commanded to
search suspected places without evidence of a fact com-
mitted.” ®* The general warrant was a recurring point of con-
tention in the Colonies immediately preceding the Revolution.®
The particular offensiveness it engendered was acutely felt
by the merchants and businessmen whose premises and prod-
ucts were inspected for compliance with the several parlia-
mentary revenue measures that most irritated the colonists.”
“[T]he Fourth Amendment’s commands grew in large meas-
ure out of the colonists’ experience with the writs of assist-
ance . . . [that] granted sweeping power to customs officials
and other agents of the King to search at large for smuggled
goods.” United States v. Chadwick, 433 U. S. 1, 7-8 (1977).

5 H. Commager, Documents of American History 104 (8th ed. 1968).

5 See, e. g., Dickerson, Writs of Assistance as a Cause of the Revolution
in The Era of the American Revolution 40 (R. Morris ed. 1939).

7 The Stamp Act of 1765, the Townshend Revenue Act of 1767, and the
tea tax of 1773 are notable examples. See Commager, supre, n. 5, at 53, 63.
For commentary, see 1 S. Morison, H. Commager, & W. Leuchtenburg, The
Growth of the American Republic 143, 149, 159 (1969).
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See also G. M. Leasing Corp. v. United States, 429 U. S.
338, 355 (1977). Against this background, it is untenable
that the ban on warrantless searches was not intended to
shield places of business as well as of residence.

This Court has already held that warrantless searches are
generally unreasonable, and that this rule applies to com-
mercial premises as well as homes. In Camara v. Municipal
Court, supra, at 528-529, we held:

“[E]xcept in certain carefully defined classes of cases, a
search of private property without proper consent is
‘unreasonable’ unless it has been authorized by a valid
search warrant.”

On the same day, we also ruled:

“As we explained in Camara, a search of private houses
is presumptively unreasonable if conducted without a
warrant. The businessman, like the occupant of a resi-
dence, has a constitutional right to go about his business
free from unreasonable official entries upon his private
commercial property. The businessman, too, has that
right placed in jeopardy if the decision to enter and
inspect for violation of regulatory laws can be made and
enforced by the inspector in the field without official
authority evidenced by a warrant.” See v. Seattle, supra,
at 543.

These same cases also held that the Fourth Amendment
prohibition against unreasonable searches protects against
warrantless intrusions during civil as well as criminal investi-
gations. Ibid. The reason is found in the “basic purpose of
this Amendment . . . [which] is to safeguard the privacy and
security of individuals against arbitrary invasions by gov-
ernmental officials.” Camara, supra, at 528. If the govern-
ment intrudes on a person’s property, the privacy interest
suffers whether the government’s motivation is to investigate
violations of criminal laws or breaches of other statutory or

s A e e e e o L e ot e s e



MARSHALL ». BARLOW’S, INC. 313
307 Opinion of the Court

regulatory standards. It therefore appears that unless some
recognized exception to the warrant requirement applies, See
v. Seattle would require a warrant to conduct the inspection
sought in this case.

The Secretary urges that an exception from the search
warrant requirement has been recognized for “pervasively reg-
ulated business[es],” United States v. Biswell, 406 U. S. 311,
316 (1972), and for “closely regulated” industries “long sub-
ject to close supervision and inspection.” Colonnade Cater-
ing Corp. v. United States, 397 U. S. 72, 74, 77 (1970). These
cases are indeed exceptions, but they represent responses to
relatively unique circumstances. Certain industries have
such a history of government oversight that no reasonable
expectation of privacy, see Katz v. United States, 389 U. S.
347, 351-352 (1967), could exist for a proprietor over the
stock of such an enterprise. Liquor (Colonnade) and firearms
(Biswell) are industries of this type; when an entrepreneur
embarks upon such a business, he has voluntarily chosen to
subject himself to a full arsenal of governmental regulation.

Industries such as these fall within the ‘“certain carefully
defined classes of cases,” referenced in Camara, 387 U. S., at 528.
The element that distinguishes these enterprises from ordinary
businesses is a long tradition of close government supervision,
of which any person who chooses to enter such a business must
already be aware. ‘“A central difference between those cases
[Colonnade and Biswell] and this one is that businessmen
engaged in such federally licensed and regulated enterprises
accept the burdens as well as the benefits of their trade,
whereas the petitioner here was not engaged in any regulated
or licensed business. The businessman in a regulated industry
in effect consents to the restrictions placed upon him.”
Almeida-Sanchez v. United States, 413 U. S. 266, 271 (1973).

The clear import of our cases is that the closely regulated
industry of the type involved in Colonnade and Biswell is the
exception. The Secretary would make it the rule. Invoking
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the Walsh-Healey Act of 1936, 41 U. S. C. § 35 et seq., the
Secretary attempts to support a conclusion that all businesses
involved in interstate commerce have long been subjected to
close supervision of employee safety and health conditions.
But the degree of federal involvement in employee working
circumstances has never been of the order of specificity and
pervasiveness that OSHA mandates. It is quite unconvinecing
to argue that the imposition of minimum wages and maximum
hours on employers who contracted with the Government under
the Walsh-Healey Act prepared the entirety of American
interstate commerce for regulation of working conditions to
the minutest detail. Nor can any but the most fictional sense
of voluntary consent to later searches be found in the single
fact that one conducts a business affecting interstate com-
merce; under current practice and law, few businesses can be
conducted without having some effect on interstate commerce.

The Secretary also attempts to derive support for a
Colonnade-Biswell-type exception by drawing analogies from
the field of labor law. In Republic Aviation Corp. v. NLRB,
324 U. S. 793 (1945), this Court upheld the rights of employees
to solicit for a union during nonworking time where efficiency
was not compromised. By opening up his property to employ-
ees, the employer had yielded so much of his private property
rights as to allow those employees to exercise § 7 rights under
the National Labor Relations Act. But this Court also held
that the private property rights of an owner prevailed over the
intrusion of nonemployee organizers, even in nonworking areas
of the plant and during nonworking hours. NLRB v. Babcock
& Wilcox Co., 351 U. S. 105 (1956).

The critical fact in this case is that entry over Mr. Barlow’s
objection is being sought by a Government agent.* Employees

8 The Government has asked that Mr. Barlow be ordered to show cause
why he should not be held in contempt. for refusing to honor the inspection
order, and its position is that the OSHA inspector is now entitled to
enter at once, over Mr. Barlow’s objection.
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are not being prohibited from reporting OSHA violations.
What they observe in their daily functions is undoubtedly
beyond the employer’s reasonable expectation of privacy. The
Government inspector, however, is not an employee. Without
a warrant he stands in no better position than a member of
the public. What is observable by the public is observable,
without a warrant, by the Government inspector as well.’
The owner of a business has not, by the necessary utilization
of employees in his operation, thrown open the areas where
employees alone are permitted to the warrantless scrutiny of
Government agents. That an employee is free to report, and
the Government is free to use, any evidence of noncompliance
with OSHA that the employee observes furnishes no justifica-
tion for federal agents to enter a place of business from which
the public is restricted and to conduct their own warrantless

search.'®
1T

The Secretary nevertheless stoutly argues that the enforce-
ment scheme of the Act requires warrantless searches, and
that the restrictions on search discretion contained in the Act
and its regulations already protect as much privacy as a
warrant would. The Secretary thereby asserts the actual
reasonableness of OSHA searches, whatever the general rule
against warrantless searches might be. Because ‘reasonable-
ness is still the ultimate standard,” Camara v. Municipal

9 Cf. Air Pollution Variance Bd. v. Western Alfalfa Corp., 416 U. S. 861
(1974).

10 The automobile-search cases cited by the Secretary are even less help-
ful to his position than the labor cases. The fact that automobiles occupy
a special category in Fourth Amendment case law is by now beyond doubt
due, among other factors, to the quick mobility of a car, the registration
requirements of both the car and the driver, and the more available oppor-
tunity for plain-view observations of a car’s contents. Cady v. Dombrow-
ski, 413 U. S. 433, 441-442 (1973); see also Chambers v. Maroney, 399
U. 8. 42, 48-51 (1970). Even so, probable cause has not been abandoned
as a requirement for stopping and searching an automobile.
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Court, 387 U. S., at 539, the Secretary suggests that the Court
decide whether a warrant is needed by arriving at a sensible
balance between the administrative necessities of OSHA
inspections and the incremental protection of privacy of busi-
ness owners a warrant would afford. He suggests that only a
decision exempting OSHA inspections from the Warrant
Clause would give “full recognition to the competing public
and private interests here at stake.” Ibid.

The Secretary submits that warrantless inspections are
essential to the proper enforcement of OSHA because they
afford the opportunity to inspect without prior notice and
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