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Err a ta

127 U. S. 494: The word “SAVING” in the title of the case should be 
“SAVINGS”.

409 IT. S. 492, line 23: “lease” should be “police”.
423 U. S. 327, next to last line of syllabus: Delete “171 IT. S. App. D. C.

66, 518 F. 2d 459,”.
434 IT. S. 346, line 1: “union” should be “employer”.
435 U. S. lx , right-hand column, line 22: “lanelli” should be “lannelli”.
435 U. S. 11, line 11: “lanelli” should be “lannelli”.
435 IT. S. 619: In line 10 of paragraph 1 (b), change “Sherbert v. 

Verner” to “Torcaso v. Watkins”.
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SUPREME COURT OF THE UNITED STATES

Allot ment  of  Justi ces

It is ordered that the following allotment be made of the 
Chief Justice and Associate Justices of this Court among the 
circuits, pursuant to Title 28, United States Code, Section 42, 
and that such allotment be entered of record, viz.:

For the District of Columbia Circuit, Warren  E. Burger , 
Chief Justice.

For the First Circuit, Will iam  J. Brennan , Jr ., Associate 
Justice.

For the Second Circuit, Thurgood  Marshall , Associate 
Justice.

For the Third Circuit, William  J. Brennan , Jr ., Associate 
Justice.

For the Fourth Circuit, Warre n  E. Burger , Chief Justice.
For the Fifth Circuit, Lewis  F. Powell , Jr ., Associate 

Justice.
For the Sixth Circuit, Potter  Stewart , Associate Justice.
For the Seventh Circuit, John  Paul  Stevens , Associate 

Justice.
For the Eighth Circuit, Harry  A. Blackmun , Associate 

Justice.
For the Ninth Circuit, Will iam  H. Rehnquist , Associate 

Justice.
For the Tenth Circuit, Byron  R. White , Associate Justice.
December 19, 1975.

(For next previous allotment, see 404 U. S., p. v.)
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Because of two separate sets of gas and electric meters in their newly pur-
chased house, respondents, for about a year after moving in, received 
separate monthly bills for each set of meters from a municipal utility. 
During this period respondents’ utility service was terminated five times 
for nonpayment of bills. Despite respondent wife’s good-faith efforts 
to determine the cause of the “double billing,” she was unable to obtain 
a satisfactory explanation or any suggestion for further recourse from 
the utility’s employees. Each bill contained a “final notice” stating that 
payment was overdue and that service would be discontinued if pay-
ment was not made by a certain date but did not apprise respondents 
of the availability of a procedure for discussing their dispute with 
designated personnel who were authorized to review disputed bills and 
to correct any errors. Respondents brought a class action in Federal 
District Court under 42 U. S. C. § 1983, seeking declaratory and injunc-
tive relief and damages against the utility and several of its officers and 
employees for terminations of utility service allegedly without due process 
of law. After refusing to certify the action as a class action, the District 
Court determined that respondents’ claim of entitlement to continued

1
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utility service did not implicate a “property” interest protected by the 
Fourteenth Amendment, and that, in any event, the utility’s termina-
tion procedures comported with due process. While affirming the Dis-
trict Court’s refusal to certify a class action, the Court of Appeals held 
that the procedures accorded to respondents did not comport with due 
process. Held:

1. Although respondents as the only remaining plaintiffs apparently 
no longer desire a hearing to resolve a continuing dispute over their 
bills, the double-billing problem having been clarified during this litiga-
tion, and do not aver that there is a present threat of termination of 
service, their claim for actual and punitive damages arising from the 
terminations of service saves their cause from the bar of mootness. 
Pp. 7-9.

2. Under applicable Tennessee decisional law, which draws a line 
between utility bills that are the subject of a bona fide dispute and those 
that are not, a utility may not terminate service “at will” but only 
“for cause,” and hence respondents assert a “legitimate claim of entitle-
ment” within the protection of the Due Process Clause of the Fourteenth 
Amendment. Pp. 9-12.

3. Petitioners deprived respondents of an interest in property without 
due process of law. Pp. 12-22.

(a) Notice in a case of this kind does not comport with constitu-
tional requirements when it does not advise the customer of the avail-
ability of an administrative procedure for protesting a threatened 
termination of utility services as unjustified, and since no such notice was 
given respondents, despite “good faith efforts” on their part, they were 
not accorded due notice. Pp. 13-15.

(b) Due process requires, at a minimum, the provision of an 
opportunity for presenting to designated personnel empowered to rectify 
error a customer’s complaint that he is being overcharged or charged for 
services not rendered, and here such a procedure was not made available 
to respondents. The customer’s interest in not having services terminated 
is self-evident, the risk of erroneous deprivation of services is not 
insubstantial, and the utility’s interests are not incompatible with afford-
ing the notice and procedure described above. Mathews v. Eldridge, 
424 U. S. 319. Pp. 16-19.

(c) The available common-law remedies of a pretermination injunc-
tion, a post-termination suit for damages, and a post-payment action for 
a refund do not suffice to cure the inadequacy in petitioner utility’s 
procedures. The cessation of essential utility services for any apprecia-
ble time works a uniquely final deprivation, and judicial remedies are
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particularly unsuited to resolve factual disputes typically involving sums 
too small to justify engaging counsel or bringing a lawsuit. Pp. 19-22.

534 F. 2d 684, affirmed.

Pow el l , J., delivered the opinion of the Court, in which Bre nn an , 
Ste wa rt , Whi te , Mar sha ll , and Blac kmun , JJ., joined. Ste ve ns , J., 
filed a dissenting opinion, in which Bur ge r , C. J., and Reh nq ui st , J., 
joined, post, p. 22.

Frierson M. Graves, Jr., argued the cause and filed a brief 
for petitioners.

Thomas M. Daniel, argued the cause for respondents. With 
him on the brief were Elliot Taubman and Bruce Mayor*

Mr . Just ice  Powell  delivered the opinion of the Court.
This is an action brought under 42 U. S. C. § 1983 by home-

owners in Memphis, Tenn., seeking declaratory and injunctive 
relief and damages against a municipal utility and several of 
its officers and employees for termination of utility service 
allegedly without due process of law. The District Court 
determined that respondents’ claim of entitlement to continued 
utility service did not implicate a “property” interest protected 
by the Fourteenth Amendment, and that, in any event, the 
utility’s termination procedures comported with due process. 
The Court of Appeals reversed in part. We granted certiorari 
to consider this constitutional question of importance in the 
operation of municipal utilities throughout the Nation.

I
Memphis Light, Gas and Water Division (MLG&W)* 1 is a 

division of the city of Memphis which provides utility service. 

*David Sive filed a brief for the National Council of the Churches of 
Christ as amicus curiae.

1 Although MLG&W is listed as one of the petitioners, the District Court 
dismissed the action as to the utility itself because “a municipality or 
governmental unit standing in that capacity is not a ‘person’ within the 
meaning” of § 1983. Pet. for Cert. 43. The Court of Appeals did not
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It is directed by a Board of Commissioners appointed by the 
City Council, and is subject to the ultimate control of the 
municipal government. As a municipal utility, MLG&W 
enjoys a statutory exemption from regulation by the state 
public service commission. Tenn. Code Ann. §§ 6-1306, 
6-1317 (1971).

Willie S. and Mary Craft, respondents here,* 2 reside at 1019 
Alaska Street in Memphis. When the Crafts moved into their 
residence in October 1972, they noticed that there were two 
separate gas and electric meters and only one water meter 
serving the premises. The residence had’been used previously 
as a duplex. The Crafts assumed, on the basis of information 
from the seller, that the second set of meters was inoperative.

In 1973, the Crafts began receiving two bills: their regular 
bill, and a second bill with an account number in the name of 
Willie C. Craft, as opposed to Willie & Craft. Separate 
monthly bills were received for each set of meters, with a city 
service fee3 appearing on each bill. In October 1973, after 
learning from a MLG&W meter reader that both sets of meters 
were running in their home, the Crafts hired a private plumber 
and electrical contractor to combine the meters into one gas 
and one electric meter. Because the contractor did not con-
solidate the meters properly, a condition of which the Crafts 
were not aware, they continued to receive two bills until Jan-

disturb that determination, and respondents have not sought review of the 
point in this Court. The individual petitioners, who are sued in both their 
official and personal capacities, are the utility’s president and general 
manager, vice president, members of the Board of Commissioners, and two 
employees who have had responsibility for terminating utility services. 
They will be referred to throughout as either “MLG&W” or “petitioners.”

2 Of those who brought the original action, only the Crafts remain. 
The parties have not sought review in this Court of the rulings made below 
with respect to the other plaintiffs.

3 The city service fee is a separate item on the regular utility bill, as 
required by municipal ordinance.
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uary 1974. During this period, the Crafts’ utility service 
was terminated five times for nonpayment.

On several occasions, Mrs. Craft missed work and went to 
the MLG&W offices in order to resolve the “double billing” 
problem. As found by the District Court, Mrs. Craft sought 
in good faith to determine the cause of the “double billing,” 
but was unable to obtain a satisfactory explanation or any 
suggestion for further recourse from MLG&W employees. 
The court noted:

“On one occasion when Mrs. Craft was attempting to 
avert a utilities termination, after final notice, she called 
the defendant’s offices and explained that she had paid a 
bill, but was given no satisfaction. The procedure for an 
opportunity to talk with management was not adequately 
explained to Mrs. Craft, although she repeatedly tried to 
get some explanation for the problems of two bills and 
possible duplicate charges.” Pet. for Cert. 38-39.

In February 1974, the Crafts and other MLG&W customers 
filed this action in the District Court for the Western District 
of Tennessee. After trial, the District Court refused to certify 
the plaintiffs’ class and rendered judgment for the defendants. 
Although the court apparently was of the view that plaintiffs 
had no property interest in continued utility service while a 
disputed bill remained unpaid, it nevertheless addressed the 
procedural due process issue. It acknowledged that respond-
ents had not been given adequate notice of a procedure for 
discussing the disputed bills with management, but concluded 
that “[n]one of the individual plaintiffs [was] deprived of [a] 
due process opportunity to be heard, nor did the circumstances 
indicate any substantial deprivation except in the possible 
instance of Mr. and Mrs. Craft.” Id., at 45.4 The court 

4 The District Court’s conclusion was advanced with little explanation, 
other than a reference to MLG&W’s credit extension program. In an 
earlier discussion, the opinion offered a description of the utility’s pro-



6 OCTOBER TERM, 1977

Opinion of the Court 436 U. S.

expressed “hope,” “whether on the principles of [pend-
ent] jurisdiction, or on the basis of a very limited possible 
denial of due process to Mr. and Mrs. Craft,” that credit in 
the amount of $35 be issued to reimburse the Crafts for 
“duplicate and unnecessary charges made and expenses

cedures. First, the court listed the steps involved in a termination: 
(i) Approximately four days after a meter reading date, a bill is mailed to 
the service location or other address designated by the customer. The 
last day to pay the net amount would be approximately 20 days after the 
meter reading date, (ii) Approximately 24 days after the meters are read, 
a “final notice” is mailed stating that services will be disconnected within 
four days if no payment is received or other provision for payment is made, 
(iii) Electric service is then terminated by the meter reader, unless the 
customer assures him that payment is in the mail, shows a paid receipt, or 
explains that nonpayment was due to illness. If there is no communication 
prior to termination, the meter reader or serviceman is instructed to leave 
q, cutoff notice giving information about restoration of service, (iv) Ap-
proximately five days after the electric service cutoff, the remaining 
services are terminated if the customer has not paid the bill or made other 
arrangements for payment. Pet. for Cert. 34r-35.

The court also noted that on or about March 1, 1973, MLG&W insti-
tuted an “extended payment plan.” This generous program allows cus-
tomers able to demonstrate financial hardship to pay only one-half of a 
past due bill with the balance to be paid in equal installments over the 
next three bills. The plaintiffs in this action were participants in the 
plan. Id., at 36.

Finally, the court observed that MLG&W provided a procedure for 
resolution of disputed bills:

“Credit counselors assist customers who have difficulty with payments 
or disputes concerning their bills with MLG&W. If those counselors 
cannot satisfy the customer, then the customer is referred to management 
personnel; generally the chief clerk in the department; then the super-
visor in credit and collection. In addition, a dissatisfied customer may 
appeal to the Board of Commissioners of MLG&W as to complaints 
regarding bills, service, termination of service or any other matter relating 
to the operation of the Division. A customer may, if he so desires, be 
accompanied by an appropriate representative. The billing of customers, 
the determination as to when a final notice is sent, and the termination 
of service [are] governed by policies, rules and regulations adopted and 
approved by the Board of Commissioners of MLG&W.” Id., at 36-37.
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incurred by [them] with respect to terminations which should 
have been unnecessary had effectual relief been afforded them 
as requested.” The court also recommended “that MLG&W 
in the future send a certified or registered mail notice of 
termination at least four days prior to termination,” and that 
such notice “provide more specific information about customer 
service locations and personnel available to work out extended 
payment plans or adjustments of accounts in genuine hard-
ships or appropriate situations.” Id., at 46-47.5

On appeal, the Court of Appeals for the Sixth Circuit 
affirmed the District Court’s refusal to certify a class action, 
but held that the procedures accorded to the Crafts did not 
comport with due process. 534 F. 2d 684 (1976).

On July 12, 1976, petitioners sought a writ of certiorari in 
this Court to determine (i) whether the termination policies 
of a municipal utility constitute “state action” under the 
Fourteenth Amendment; (ii) if so, whether a municipal 
utility’s termination of service for nonpayment deprives a 
customer of “property” within the meaning of the Due 
Process Clause; and (iii) assuming “state action” and a 
“property” interest, whether MLG&W’s procedures afforded 
due process of law in this case.6 On February 22, 1977, we 
granted certiorari. 429 U. S. 1090. We now affirm.

II

There is, at the outset, a question of mootness. Although 
the parties have not addressed this question in their briefs, 
“they may not by stipulation invoke the judicial power of the 
United States in litigation which does not present an actual 

5 In its order filed on December 30, 1974, the court acknowledged that 
defendants had issued the recommended credit and “instituted some new 
procedures which will give more definitive and adequate notice to customers 
of possible or impending cut-off of services.” Id., at 49. See n. 16, infra.

6 Petitioners have abandoned their contention that “state action” is not 
present in this case. Brief for Petitioners 44.
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‘case or controversy,’ Richardson v. Ramirez, 418 IL S. 24 
(1974) . . . .” Sosna v. Iowa, 419 U. S. 393, 398 (1975).

As the case comes to us, the only remaining plaintiffs are 
respondents Willie S. and Mary Craft. Since the Court of 
Appeals affirmed the District Court’s refusal to certify a class, 
the existence of a continuing “case or controversy” depends 
entirely on the claims of respondents. Cf. Sosna v. Iowa, 
supra, at 399, 402. It appears that respondents no longer 
desire a hearing to resolve a continuing dispute over their bills, 
as the double-meter problem has been clarified during this 
litigation.7 Nor do respondents aver that there is a present 
threat of termination of service. “An injunction can issue 
only after the plaintiff has established that the conduct sought 
to be enjoined is illegal and that the defendant, if not enjoined, 
will engage in such conduct.” United Transportation Union 
v. Michigan Bar, 401 U. S. 576, 584 (1971). Respondents 
insist, however, that the case is not moot because they seek 
damages and declaratory relief, and because the dispute that 
occasioned this suit is “capable of repetition, yet evading 
review.” Tr. of Oral Arg. 45-46.

We need not decide whether this case falls within the special 
rule developed in Southern Pacific Terminal Co. v. ICC, 219 
U. S. 498 (1911); see Moore v. Ogilvie, 394 IL S. 814, 816 
(1969); Roe v. Wade, 410 U. S. 113, 125 (1973), to permit 
consideration of questions which, by their very nature, are not 
likely to survive the course of a normal litigation. Respond-
ents’ claim for actual and punitive damages arising from 
MLG&W’s terminations of service saves this cause from the 
bar of mootness. Cf. Powell v. McCormack, 395 IL S. 486, 
496-500 (1969). Although we express no opinion as to the

7 “Not until after the action was filed were the Crafts able to discover 
that they continued to receive double computer billings because MLG&W 
failed to combine the two accounts properly (A. 146-150), or that, as a 
result of the double computer billings, MLG&W had overcharged them 
for gas service and city service fees.” Brief for Respondents 5.
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validity of respondents’ claim for damages,8 that claim is not 
so insubstantial or so clearly foreclosed by prior decisions that 
this case may not proceed.

Ill
The Fourteenth Amendment places procedural constraints on 

the actions of government that work a deprivation of interests 
enjoying the stature of “property” within the meaning of the 
Due Process Clause. Although the underlying substantive 
interest is created by “an independent source such as state 
law,” federal constitutional law determines whether that inter-
est rises to the level of a “legitimate claim of entitlement” 
protected by the Due Process Clause. Board of Regents v. 
Roth, 408 U. S. 564, 577 (1972); Perry v. Sindermann, 408 
U. S. 593, 602 (1972).

The outcome of that inquiry is clear in this case. In defining 
a public utility’s privilege to terminate for nonpayment of 
proper charges, Tennessee decisional law draws a line between 
utility bills that are the subject of a bona fide dispute and 
those that are not.

“A company supplying electricity to the public has a 
right to cut off service to a customer for nonpayment of a 
just service bill and the company may adopt a rule to 
that effect. Annot., 112 A. L. R. 237 (1938). An excep-

8 The District Court found that “ [o] f the balance claimed by MLG&W 
in March, 1974, some involved possible gas overcharges and double or 
duplicate billings with respect to city service fees.” Pet. for Cert. 39. Pre-
sumably, respondents also seek recovery for the loss of pay occasioned by 
Mrs. Craft’s several visits to the offices of MLG&W “which should have 
been unnecessary had effectual relief been afforded them as requested.” 
Id., at 46.

While not urging mootness, petitioners assert that their compliance 
with the District Court’s recommendation that a $35 credit be issued to 
the Crafts removes any claim for damages from this case. We do not 
understand the District Court’s suggestion to have been an award of 
damages. The validity of the damages claim is a matter for initial 
determination by the courts below.
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tion to the general rule exists when the customer has a 
bona fide dispute concerning the correctness of the bill. 
Steele v. Clinton Electric Light & Power Co., 123 Conn. 
180, 193 A. 613, 615 (1937); Annot., 112 A. L. R. 237,241 
(1938); see also 43 Am. Jur., Public Utilities and Serv-
ices, Sec. 65; Annot., 28 A. L. R. 475 (1924). If the 
public utility discontinues service for nonpayment of a 
disputed amount it does so at its peril and if the public 
utility was wrong (e. g., customer overcharged), it-is liable 
for damages. Sims v. Alabama Water Co., 205 Ala. 378, 
87 So. 688, 690, 28 A. L. R. 461 (1920).” Trigg v. 
Middle Tennessee Electric Membership Corp., 533 S. W. 
2d 730, 733 (Tenn. App. 1975), cert, denied (Tenn. Sup. 
Ct. Mar. 15, 1976).9 10

The Trigg court also rejected the utility’s argument that 
plaintiffs had agreed to be bound by the utility’s rules and 
regulations, which required payment whether or not a bill is 
received. “A public utility should not be able to coerce a 
customer to pay a disputed claim.” Ibid™

9 Tennessee’s formulation of a public utility’s privilege to terminate 
service for nonpayment of an undisputed charge is in accord with the 
common-law rule. See generally 64 Am. Jur. 2d, Public Utilities §§ 63-64 
(1972); Annot., 112 A. L. R. 237, 241 (1938); Note, The Duty of a Public 
Utility to Render Adequate Service: Its Scope and Enforcement, 62 Colum. 
L. Rev. 312, 326 (1962) .

10 Petitioners attempt to avoid the force of Trigg by referring to several 
Tennessee decisions which state the general rule that a utility may ter-
minate service for nonpayment of undisputed charges or noncompliance 
with reasonable rules and regulations. These authorities, however, do not 
cast doubt upon the exception recognized in Trigg for a customer who 
tenders the undisputed amount, but withholds complete payment because 
of a bona fide dispute. See Patterson v. Chattanooga, 192 Tenn. 267, 241 
S. W. 2d 291 (1951); Farmer v. Nashville, 127 Tenn. 509, 156 S. W. 
189 (1913); Jones v. Nashville, 109 Tenn. 550, 72 S. W. 985 (1903); 
Crumley v. Watauga Water Co., 99 Tenn. 420, 41 S. W. 1058 (1897); 
Watauga Water Co. v. Wolfe, 99 Tenn. 429, 41 S. W. 1060 (1897).

Petitioners also rely on Lindsey v. Normet, 405 U. S. 56 (1972). There,
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State law does not permit a public utility to terminate 
service “at will.” Cf. Bishop v. Wood, 426 U. S. 341, 345- 
347 (1976). MLG&W and other public utilities in Ten-
nessee are obligated to provide service “to all of the inhabitants 
of the city of its location alike, without discrimination, and 
without denial, except for good and sufficient cause,” Farmer 
n . Nashville, 127 Tenn. 509, 515, 156 S. W. 189, 190 (1913), 
and may not terminate service except “for nonpayment of a 
just service bill,” Trigg, 533 S. W. 2d, at 733. An aggrieved 
customer may be able to enjoin a wrongful threat to terminate, 
or to bring a subsequent action for damages or a refund. Ibid. 
The availability of such local-law remedies is evidence of the 
State’s recognition of a protected interest. Although the 
customer’s right to continued service is conditioned upon pay-
ment of the charges properly due, “ [t]he Fourteenth Amend-
ment’s protection of ‘property’. . . has never been interpreted 
to safeguard only the rights of undisputed ownership.” 
Fuentes v. Shevin, 407 U. S. 67, 86 (1972). Because peti-
tioners may terminate service only “for cause,” * 11 respondents 

the Court upheld an Oregon statute that required a tenant seeking a 
continuance of an eviction hearing to post security for accruing rent during 
the continuance, and limited the issues triable in an eviction proceeding to 
the questions of physical possession, forcible withholding, and legal right to 
possession. This reliance is misplaced. First, the Court merely held that 
the Oregon procedures comported with due process, without intimating 
that a tenant’s claim to continued possession during a rent dispute failed to 
implicate a “property” interest. Second, “[t]he tenant did not have to 
post security in order to remain in possession before a hearing; rather, 
he had to post security only in order to obtain a continuance of the 
hearing. . . . [T]he tenant was not deprived of his possessory interest 
even for one day without opportunity for a hearing.” Fuentes v. Shevin, 
407 U. S. 67, 85 n. 15 (1972) (emphasis in original).

11 In Arnett v. Kennedy, 416 U. S. 134 (1974), “the Court concluded 
that because the employee could only be discharged for cause, he had a 
property interest which was entitled to constitutional protection.” 
Bishop v. Wood, 426 U. S. 341, 345 n. 8 (1976). See Arnett v. Kennedy, 
supra, at 166 (Pow el l , J., concurring in part); cf. Board of Regents n . 
Roth, 408 U. S. 564, 578 (1972).
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assert a “legitimate claim of entitlement” within the protection 
of the Due Process Clause.

IV
In determining what process is “due” in this case, the extent 

of our inquiry is shaped by the ruling of the Court of Appeals. 
We need go no further in deciding this case than to ascertain 
whether the Court of Appeals properly read the Due Process 
Clause to require (i) notice informing the customer not only 
of the possibility of termination but also of a procedure for 
challenging a disputed bill, 534 F. 2d, at 688, and (ii) “ ‘[an] 
established [procedure] for resolution of disputes’ ” or some 
specified avenue of relief for customers who “dispute the 
existence of the liability,” id., at 689.12

12 The Court of Appeals did refer to its earlier decision in Palmer v. 
Columbia Gas of Ohio, Inc., 479 F. 2d 153 (1973), which approved a 
comprehensive remedy for a due process violation, including investigation 
of every communicated protest by a management official, provision of a 
hearing before such an official, and an opportunity to stay the termination 
upon the posting of an appropriate bond. Id., at 159-160, 168-169. 
These procedures were fashioned in response to findings, based on uncon-
tradicted evidence, of hostility and arrogance on the part of the collection- 
oriented clerical employees, id., at 168. No such findings were made here, 
and the Court of Appeals’ ruling did not purport to require a similar 
remedy in this case.

Respondents do request certain additional procedures: “an impartial 
decision maker,” who may be a responsible company official; “the oppor-
tunity to present information and rebut the records presented”; and “a 
written decision,” which apparently can be rendered after termination or 
payment. Tr. of Oral Arg. 28, 31; Brief for Respondents 31. As respond-
ents have not cross-petitioned, cf. Strunk v. United States, 412 U. S. 434, 
437 (1973), we do not decide whether—or under what circumstances—any 
of these additional procedures may be appropriate. We do note that the 
magnitude of the numbers of complaints of overcharge would be a relevant 
factor in determining the appropriateness of more formal procedures than 
we approve in this case. The resolution of a disputed bill normally 
presents a limited factual issue susceptible of informal resolution.
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A
“An elementary and fundamental requirement of due proc-

ess in any proceeding which is to be accorded finality is no-
tice reasonably calculated, under all the circumstances, to 
apprise interested parties of the pendency of the action and 
afford them an opportunity to present their objections.” 
Mullane v. Central Hanover Trust Co., 339 U. S. 306, 314 
(1950) (citations omitted). The issue here is whether due 
process requires that a municipal utility notify the customer of 
the availability of an avenue of redress within the organization 
should he wish to contest a particular charge.

The “final notice” contained in MLG&W’s bills simply 
stated that payment was overdue and that service would be 
discontinued if payment was not made by a certain date. As 
the Court of Appeals determined, “the MLG&W notice only 
warn[ed] the customer to pay or face termination.” 534 F. 
2d, at 688-689. MLG&W also enclosed a “flyer” with the 
“final notice.” One “flyer” was distributed to about 40% 
of the utility’s customers, who resided in areas serviced by 
“credit counseling stations.” It stated in part: “If you are 
having difficulty paying your utility bill, bring your bill to our 
neighborhood credit counselors for assistance. Your utility 
bills may be paid here also.” No mention was made of a 
procedure for the disposition of a disputed claim. A different 
“flyer” went to customers in the remaining areas. It stated: 
“If you are having difficulty paying your utility bill and would 
like to discuss a utility payment plan, or if there is any dispute 
concerning the amount due, bring your bill to the office 
at . . . , or phone . . . Id., at 688 n. 4.

The Court of Appeals noted that “there is no assurance 
that the Crafts were mailed the just mentioned flyer,” 
ibid., and implicitly affirmed the District Court’s finding 
that Mrs. Craft was never apprised of the availability of a 
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procedure for discussing her dispute “with management.” 13 
The District Court’s description of Mrs. Craft’s repeated efforts 
to obtain information about what appeared to be unjustified 
double billing—“good faith efforts to pay for [the Crafts’] 
utilities as well as to straighten out the problem”—makes clear 
that she was not adequately notified of the procedures asserted 
to have been available at the time.14

Petitioners’ notification procedure, while adequate to 
apprise the Crafts of the threat of termination of service, was 
not “reasonably calculated” to inform them of the availability 
of “an opportunity to present their objections” to their bills. 
Mullane v. Central Hanover Trust Co., supra, at 314. The 
purpose of notice under the Due Process Clause is to apprise 
the affected individual of, and permit adequate preparation 
for, an impending “hearing.” 15 Notice in a case of this kind

13 We do not understand the District Court’s reference to “an opportu-
nity to talk with management” as implying necessarily that Mrs. Craft 
should have been given an opportunity to discuss her bills with corporate 
officers of MLG&W. Rather, the point was that Mrs. Craft was not in-
formed of the opportunity to meet with designated personnel who were 
duly authorized to review disputed bills with complaining customers and 
to correct any errors.

14 Pet. for Cert. 39. William T. Mullen, secretary-treasurer of MLG&W, 
testified that the utility processed 33,000 “high bill” complaints in 1973. 
App. 130. He conceded, however, that no description of a dispute resolu-
tion process was ever distributed to the utility’s customers, id., at 162-163, 
176, and there is no indication in the record that a written account of such 
a procedure was accessible to customers who had complaints about their 
bills. Mrs. Craft’s case reveals that the opportunity to invoke that pro-
cedure, if it existed at all, depended on the vagaries of “word of mouth 
referral,” id., at 163.

15 See, e. g., Wolff v. McDonnell, 418 U. S. 539, 564 (1974); Morrissey v. 
Brewer, 408 U. S. 471, 486-487 (1972); In re Gault, 387 U. S. 1, 33 (1967); 
Anti-Fascist Committee v. McGrath, 341 U. S. 123, 171-172 (1951) 
(Frankfurter, J., concurring).

The dissenting opinion of Mr . Just ice  Ste ve ns  asserts that the Court’s 
decision “trivializes” procedural due process. Post, at 22. While recog-
nizing that other information would be “helpful,” the dissent would hold 
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does not comport with constitutional requirements when it 
does not advise the customer of the availability of a procedure 
for protesting a proposed termination of utility service as 
unjustified. As no such notice was given respondents—despite 
“good faith efforts” on their part—they were deprived of the 
notice which was their due.16

that “a homeowner surely need not be told how to complain about an error 
in a utility bill . . . .” Post, at 26. In a different context a person threat-
ened with the deprivation of a protected interest need not be told “how to 
complain.” But the prior decisions of this Court make clear that “[d]ue 
process is flexible and calls for such procedural protections as the particular 
situation demands.” Morrissey v. Brewer, supra, at 481; Mathews v. 
Eldridge, 424 U. S. 319, 334 (1976). In the particular circumstances of a 
threat to discontinue utility service, the homeowner should not be left in 
the plight described by the District Court in this case. Indeed, the 
dissent’s view identifies the constitutional flaw in petitioners’ notice 
procedure. The Crafts were told that unless the double bills were paid by 
a certain date their electricity would be cut off. But—as the Court of 
Appeals held—this skeletal notice did not advise them of a procedure for 
challenging the disputed bills. Such notice may well have been adequate 
under different circumstances. Here, however, the notice is given to 
thousands of customers of various levels of education, experience, and 
resources. Lay consumers of electric service, the uninterrupted continuity 
of which is essential to health and safety, should be informed clearly of the 
availability of an opportunity to present their complaint. In essence, 
recipients of a cutoff notice should be told where, during which hours of 
the day, and before whom disputed bills appropriately may be considered. 
The dissent’s restrictive view of the process due in the context of this case 
would erect an artificial barrier between the notice and hearing components 
of the constitutional guarantee of due process.

16 Petitioners have moved to clarify and regularize their notice proce-
dure, and it is possible that the revised notice presently afforded may be 
entirely adequate. Developed in response to a suggestion made by the 
District Court, it lists “methods of contact” and states in part that trained 
“Credit Counselors are available to clear up any questions, discuss dis-
puted bills or to make any needed adjustments. There are supervisors and 
other management personnel available if you are not satisfied with the 
answers or solutions given by the Credit Counselors.” App. 193.

We also note that Tennessee law requires that the board of supervisors 
of each independent utility district, as opposed to a utility division of a 
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B
This Court consistently has held that “some kind of hearing 

is required at some time before a person is finally deprived of 
his property interests.” Wolff v. McDonnell, 418 U. S. 539, 
557-558 (1974). We agree with the Court of Appeals that due 
process requires the provision of an opportunity for the 
presentation to a designated employee of a customer’s com-
plaint that he is being overcharged or charged for services not 
rendered.17 Whether or not such a procedure may be available 
to other MLG&W customers, both courts below found that it 
was not made available to Mrs. Craft.18 Petitioners have not 
made the requisite showing for overturning these “concurrent 
findings of fact by two courts below . . . .” Graver Tank & 
Mjg. Co. v. Linde Air Products Co., 336 U. S. 271,275 (1949).19

municipality, “maintain a set of rules and regulations regarding the adjust-
ment of all complaints which may be made to the district concerning . . . 
the adjustment of bills,” and that such rules “be posted or otherwise 
available for convenient inspection by customers and members of the pub-
lic in the offices of the district . . . .” Tenn. Code Ann. § 6-2618 (b) 
(Supp. 1977).

17 “[A] hearing in its very essence demands that he who is entitled to 
it shall have the right to support his allegations by argument however 
brief, and, if need be, by proof, however informal.” Londoner v. Denver, 
210 U. S. 373, 386 (1908). The opportunity for informal consultation 
with designated personnel empowered to correct a mistaken determination 
constitutes a “due process hearing” in appropriate circumstances. See, 
e. g.,.Goss v. Lopez, 419 U. S. 565, 581-584 (1975). See generally Friendly, 
“Some Kind of Hearing,” 123 U. Pa. L. Rev. 1267 (1975).

18 In Goss v. Lopez, supra, at 568 n. 2, and 583, the Court noted that 
an informal disciplinary procedure obtaining at the particular high school 
“was not followed in this case.”

19 The dissent advances its own reading of the record in this case, but 
offers no justification for sidestepping the determinations made below. 
There is no dispute that the District Court found that the “procedure for 
an opportunity to talk with management was not adequately explained to 
Mrs. Craft.” See post, at 24 n. 6. The trial court also expressed a meas-
ure of disquietude over the treatment accorded Mrs. Craft when it sug-
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Our decision in Mathews v. Eldridge, 424 U. S. 319 (1976), 
provides a framework of analysis for determining the “specific 
dictates of due process” in this case.

“[O]ur prior decisions indicate that identification of the 
specific dictates of due process generally requires consid-
eration of three distinct factors: First, the private interest 
that will be affected by the official action; second, the risk 
of an erroneous deprivation of such interest through 
the procedures used, and the probable value, if any, of 
additional or substitute procedural safeguards; and finally, 
the Government’s interest, including the function involved 
and the fiscal and administrative burdens that the addi-

gested a credit to reimburse respondents for “duplicate and unnecessary 
charges made and expenses incurred by [them] with respect to termina-
tions which should have been unnecessary had effectual relief been afforded 
them as requested.” The Court of Appeals was even more explicit in its 
criticism of MLG&W’s procedures. The very notices relied upon by the 
dissent, post, at 23, were found inadequate: “[T]he MLG&W notice fails 
to mention 'that a dispute concerning the amount due might be resolved 
through discussion with representatives of the company,’ ” 534 F. 2d 684,688 
(1976), and “only warns the customer to pay or face termination.” Id., at 
688-689, and n. 4. And that the Court of Appeals found an absence 
of a constitutional hearing is the only sound way to read its statement that 
the utility “provides no avenue for customers who . . . dispute the exist-
ence of the liability (Crafts).” Id., at 689.

These findings are not undermined, as the dissent suggests, by Mrs. 
Craft’s ability ultimately to glean some understanding of her billing prob-
lem after several, time-consuming trips to MLG&W’s office—in the District 
Court’s words, after “she repeatedly tried to get some explanation for the 
problems of two bills and possible duplicate charges.” Nor are they 
placed in question by the fact that an employee of uncertain authority told 
Mrs. Craft, apparently without explanation or attempt at investigation, 
“[w]ell, you have to pay on the other” bill. App. 91. Fundamental 
fairness, not simply considerations of “courteous” treatment of customers, 
post, at 25 n. 7, informs the constitutional requirement of notice and the 
actual provision of a timely opportunity to meet with designated person-
nel who are duly authorized to review disputed bills and to correct any 
errors.



18 OCTOBER TERM, 1977

Opinion of the Court 436 U. S.

tional or substitute procedural requirement would en-
tail.” Id., at 334-335.

Under the balancing approach outlined in Mathews, some 
administrative procedure for entertaining customer complaints 
prior to termination is required to afford reasonable assurance 
against erroneous or arbitrary withholding of essential services. 
The customer’s interest is self-evident. Utility service is a 
necessity of modern life; indeed, the discontinuance of water 
or heating for even short periods of time may threaten health 
and safety. And the risk of an erroneous deprivation, given 
the necessary reliance on computers,20 is not insubstantial.21

The utility’s interests are not incompatible with affording 
the notice and procedure described above. Quite apart from 
its duty as a public service company, a utility—in its own 
business interests—may be expected to make all reasonable 
efforts to minimize billing errors and the resulting customer 
dissatisfaction and possible injury. Cf. Goss v. Lopez, 419 
U. S. 565, 583 (1975). Nor should “some kind of hearing” 
prove burdensome. The opportunity for a meeting with a 
responsible employee empowered to resolve the dispute could 
be afforded well in advance of the scheduled date of termina-
tion.22 And petitioners would retain the option to terminate

20 In recent years Congress has been concerned by the problems of com-
puter error. See, e. g., S. Rep. No. 93-278, p. 5 (1973) (billing errors in 
consumer credit transactions); Senate Committee on Government Opera-
tions, Problems Associated with Computer Technology in Federal Programs 
and Private Industry: Computer Abuses, 94th Cong., 2d Sees. (Comm. 
Print 1976).

21 See, e. g., Palmer v. Columbia Gas of Ohio, Inc., 479 F. 2d, at 158; 
Davis v. Weir, 497 F. 2d 139, 142 (CA5 1974); Bronson v. Consolidated 
Edison Co. of New York, 350 F. Supp. 443, 448 n. 11 (SDNY 1972) (16% 
of the complaints investigated by New York Public Service Commission 
resulted in adjustments in favor of the customer).

22 Because petitioners provide for at least a 30-day period between the 
mailing of the bill and the actual termination of service, Brief for Peti-
tioners 28, it is unlikely that the informal procedure required in this case
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service after affording this opportunity and concluding that 
the amount billed was justly due.

C
Petitioners contend that the available common-law remedies 

of a pretermination injunction, a post-termination suit for 
damages, and post-payment action for a refund are sufficient 
to cure any perceived inadequacy in MLG&W’s procedures.23

Ordinarily, due process of law requires an opportunity for 
“some kind of hearing” prior to the deprivation of a significant 
property interest. See Boddie v. Connecticut, 401 U. S. 371, 
379 (1971). On occasion, this Court has recognized that where 
the potential length or severity of the deprivation does not 
indicate a likelihood of serious loss and where the procedures 
underlying the decision to act are sufficiently reliable to 
minimize the risk of erroneous determination, government may 
act without providing additional “advance procedural safe-
guards,” Ingraham v. Wright, 430 U. S. 651, 680 (1977); see 
Mathews v. Eldridge, supra, at 339-349.24

will occasion material delay in payment. The public utility enjoys a broad 
discretion in the scheduling and structuring of this “hearing,” provided 
that the customer is afforded adequate time for effective presentation of 
his complaint prior to termination.

23 This contention was advanced only obliquely in the Court of Appeals. 
Brief for Appellees in No. 75-1350 (CA6), p. 27.

24 In Ingraham, the Court held that “advance procedural safeguards” 
were not constitutionally required in the context of disciplinary paddling 
in the schools because the ability of the teacher to observe directly the 
infraction in question, the openness of the school environment, the visibility 
of the confrontation to other students and faculty, and the likelihood of 
parental reaction to unreasonable punishment, gave assurance that “the 
risk that a child will be paddled without cause is typically insignificant.” 
430 U. S., at 677-678. Similarly, in Dixon v. Love, 431 U. S. 105, 113 
(1977), we held that an evidentiary hearing need not precede revocation of 
a driver’s license based on repeated traffic offenses within the previous 
10-year period, for “appellee had the opportunity for a full judicial hearing 
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The factors that have justified exceptions to the require-
ment of some prior process are not present here. Although 
utility service may be restored ultimately, the cessation of 
essential services for any appreciable time works a uniquely 
final deprivation. Cf. Stanley v. Illinois, 405 U. S. 645, 647- 
648 (1972). Moreover, the probability of error in utility 
cutoff decisions is not so insubstantial as to warrant dispens-
ing with all process prior to termination.* 25

The injunction remedy referred to by petitioners would not 
be an adequate substitute for a pretermination review of the 
disputed bill with a designated employee. Many of the 
Court’s decisions in this area have required additional proce-
dures to further due process, notwithstanding the appar-
ent availability of injunctive relief or recovery provisions. It 
was thought that such remedies were likely to be too bounded 
by procedural constraints and too susceptible of delay to 
provide an effective safeguard against an erroneous depri-
vation.26 These considerations are applicable in the utility 
termination context.

in connection with each of the traffic convictions on which the . . . decision 
was based.”

25 Petitioners assert that they are under an obligation to provide non- 
discriminatory service to their customers, and that continued provision of 
service to a delinquent customer pending an informal hearing would involve 
“discriminating against the ratepayer . . . .” Tr. of Oral Arg. 5.

It is far from clear that any material delay in payment will occur from 
an informal conference that can be scheduled well in advance of the date 
of termination, see n. 22, supra. In any event, as is demonstrated by 
MLG&W’s credit plan, see n. 4, supra, delayed payment is not nonpayment, 
and there are means available to MLG&W to recover at least some of the 
costs of a hearing, see, e. g., App. 114, 117 (imposition of gross, rather 
than net, charges for late payment).

26 See, e. g., Goss v. Lopez, 419 U. S., at 581-582, n. 10; North Georgia 
Finishing, Inc. v. Di-Chem, Inc., 419 U. S. 601, 603, 607 (1975) ; Fuentes 
v. Shevin, 407 U. S., at 85, and n. 15; Sniadach v. Family Finance 
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Equitable remedies are particularly unsuited to the resolu-
tion of factual disputes typically involving sums of money too 
small to justify engaging counsel or bringing a lawsuit.27 An 
action in equity to halt an improper termination, because it is 
less likely to be pursued28 and less likely to be effective, even if 
pursued, will not provide the same assurance of accurate 
decisionmaking as would an adequate administrative proce-
dure. In these circumstances, an informal administrative 

Corp., 395 U. S. 337, 343 (1969) (Harlan, J., concurring); Bell v. Burson, 
402 U. S. 535, 536 (1971).

The dissent intimates that due process was satisfied in this case because 
“a customer can always avoid termination by the simple expedient of pay-
ing the disputed bill and claiming a refund . . . .” Post, at 28. This point 
ignores the predicament confronting many individuals who lack the means 
to pay additional, unanticipated utility expenses. Even under MLG&W’s 
admirable credit procedures, the customer must make immediate payment 
of one-half of a disputed past due bill, with the balance to be paid in three 
equal installments, in addition to current charges. Contrary to the dis-
sent’s suggestion, this Court’s decision in Lindsey v. Normet, 405 IT. S. 56 
(1972), did not uphold a procedure that conditioned a tenant’s continued 
possession on payment of “the back rent, an obligation which he disputed.” 
Post, at 29 n. 11. Under the procedure upheld in Lindsey, certain tenant 
defenses were excluded, but the landlord still had to prove nonpayment of 
rent due or a holding contrary to some covenant in the lease before the 
tenant could be deprived of possession. See 405 U. S., at 65; n. 10, supra.

27 This understanding informs the common-law privilege of the utility to 
terminate service for nonpayment of just charges. “An obvious reason 
[for the privilege] is that to limit the remedy of collection of compensation 
for the service to actions at law would be impracticable, as leading to an 
infinite number of actions to collect very small bills against scattered 
consumers, many of them mere renters and financially irresponsible.” 
Steele v. Clinton Electric Light & Power Co., 123 Conn. 180, 184, 193 A. 
613, 615 (1937); see Jones v. Nashville, 109 Tenn., at 560, 72 S. W., at 987.

28 As early as 1874, the Wisconsin Supreme Court held that the 
State Attorney General could obtain an injunction against a public utility 
threatening a wrongful termination because private persons would be 
unlikely to take action themselves to correct “the little wrongs which go so 
far to make up the measure of average prosperity of life.” Attorney 
General v. Chicago & N. W. R. Co., 35 Wis. 425, 530-531.
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remedy, along the lines suggested above, constitutes the process 
that is “due.”

V
Because of the failure to provide notice reasonably cal-

culated to apprise respondents of the availability of an 
administrative procedure to consider their complaint of erro-
neous billing, and the failure to afford them an opportunity 
to present their complaint to a designated employee empow-
ered to review disputed bills and rectify error, petitioners 
deprived respondents of an interest in property without due 
process of law.

The judgment of the Court of Appeals is
Affirmed.

Mr . Justi ce  Steve ns , with whom The  Chief  Justice  and 
Mr . Just ice  Rehnquist  join, dissenting.

In my judgment, the Court’s holding confuses and trivializes 
the principle that the State may not deprive any person of 
life, liberty, or property without due process of law. I have 
no quarrel with the Court’s conclusion that as a matter of Ten-
nessee law a customer has a legitimate claim of entitlement to 
continued utility services as long as the undisputed portions 
of his utility bills are paid. For that reason, a municipality 
may not terminate utility service without giving the customer 
a fair opportunity to avoid termination either by paying the 
bill or questioning its accuracy. I do not agree, however, that 
this record discloses any constitutional defect in the termina-
tion procedures employed by the Light, Gas and Water Divi-
sion of the city of Memphis (Division).

The Court focuses on two aspects of the Division’s collection 
procedures. First, according to the Court, the Division’s 
standard form of termination notice did not adequately inform 
the customer of the availability of a procedure for protesting a 
proposed termination of service as unjustified. Ante, at 15. 
Second, the Division did not afford its customers an adequate
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opportunity to meet with an employee who had the authority 
to settle billing disputes. Ante, at 18. Whether we consider 
the evidence describing the unusual dispute between the Crafts 
and the Division, or the evidence concerning the general opera-
tion of the Division’s collection procedures, I find no basis for 
concluding that either of the Court’s criticisms is justified; its 
conclusion that a constitutional violation has been proved is 
truly extraordinary.

Although the details of the dispute between the Crafts and 
the Division are obscure, the record describes the Division’s 
customary practices in some detail. Each month the Division 
terminates the service of about 2,000 customers.1 Termina- 
tions,are preceded by a written notice advising the customer of 
the date by which payment must be made to avoid a cutoff 
and requesting the customer to contact the credit and collec-
tions department if he is having difficulty paying the bill.1 2 
The notices contain a prominent legend: 3

“PHONE 523-0711 
INFORMATION CENTER”

Calls to the listed phone number are answered by 30 or 40 
Division employees, all of whom are empowered to delay 
cutoffs for three days based on representations made by 
customers over the phone. These employees also direct callers 
to credit counselors who are authorized to resolve disputes on 
a more permanent basis and who can set up extended payment 
plans for customers in financial difficulty.4

1 During the six months from September 1973 through February 1974, 
there were 11,216 so-called delinquent cutoffs. App. 74.

2 The request to contact the credit department is contained in an enclosed 
“flyer” which also identifies the appropriate neighborhood location to be 
visited for credit assistance.

3 See 534 F. 2d 684, 688 (CA6 1976).
4 App. 126 and 161. Information center employees may also refer 

customers who complain about a high bill to a special unit that sends 
investigators to check for possible leaks or defects in the meter. Id., at 178.
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The District Court did not find that the Division’s notice 
was defective in any respect or that its regular practices were 
not adequate to handle the Crafts’ unusual problems. The 

. Crafts’ dispute with the Division stemmed from the use of two 
sets of meters to measure utility consumption in different parts 
of the Crafts’ home. Ante, at 4. The Crafts, believing they 
were being billed twice for the same utilities, did not pay on 
the second account. In fact, the two accounts were independ-
ent; because the Crafts refused to pay the balance on the 
second account, the Division terminated their service on 
several occasions.5 The District Court expressly found that 
the Division sent a final notice before each termination.

The District Court did not find that Mrs. Craft was unable 
to meet with credit department personnel possessing adequate 
authority to make an adjustment in her bill.6 She was suc-
cessful in working out a deferred-payment arrangement but 
apparently was unable to have the amount of the bills reduced. 
The record therefore indicates that Mrs. Craft did meet with

5 The trial judge evidently accepted the Division’s claim that it was 
engaged in “split billing” rather than “double billing.” The judge did 
express the “hope,” as a matter of “simple equity,” that the Division would 
issue a credit of $35 to cover duplicate and unnecessary charges and 
expenses incurred with respect to termination, but the amounts challenged 
by the Crafts as the result of “double billing” were considerably larger 
than $35. The reference to duplicate charges apparently concerns the 
$2.50 per month city service fee which was charged on each set of meters 
in the duplex until after they were consolidated. The unnecessary expense 
reference apparently covers both the time lost from work while Mrs. Craft 
was trying to straighten out their billing and the cost attributable to the 
termination. The District Court appears to have been persuaded that 
those costs could have been avoided if the Crafts had been given more help 
in the early stages of their dispute.

6 The District Court stated that the “procedure for an opportunity to 
talk with the management was not adequately explained to Mrs. Craft.” 
The District Court was evaluating the Division’s explanation of its proce-
dures; the court’s statement does not mean that Mrs. Craft never met 
with a responsible official able to resolve her dispute.
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Division employees having adequate authority but simply 
failed to persuade any of them that there was any error in her 
bills.7

I

The Court’s constitutional objection to the Division’s notice 
rests entirely on the classic statement from Mullane v. Central 
Hanover Trust Co., 339 U. S. 306, 314:

“An elementary and fundamental requirement of due 
process in any proceeding which is to be accorded finality 
is notice reasonably calculated, under all the circum-
stances, to apprise interested parties of the pendency of 
the action and afford them an opportunity to present their 
objections.”

That statement identifies the two essential characteristics of 
adequate notice: It must inform the recipient of the impend-
ing loss; and it must be given in time to afford the recipient 
an opportunity to defend. These essentials must, of course, 
be expressed in terms which the layman can understand. 
The Division’s notice unquestionably satisfied these two basic 
requirements.8

No doubt there may be situations in which these two essen-

7 It is worth remembering that the Crafts’ double-billing problem was 
eventually solved, and that the solution could only have been effected by a 
Division employee empowered to do so. Moreover, Mrs. Craft testified on 
direct examination that after being cut off she went to the Division’s office 
with the record of her payments on one account. She was told that she 
had to pay on the other account as well. Id., at 91. In other words, 
an official of the Division did resolve the Crafts’ dispute, correctly as it 
turned out. See n. 5, supra. The Division’s procedures would not be 
unconstitutional even if we assumed that Division employees, like federal 
judges, are occasionally discourteous and occasionally make mistakes. The 
Due Process Clause does not guarantee a correct or a courteous resolution 
of every dispute.

8 It tells the customer that a cutoff is imminent and it allows the 
customer enough time to avoid a cutoff by paying under protest, by con-
tacting the information center, or by beginning a legal action.
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tials would not be sufficient to constitute fair notice. For 
example, if the notice describes a threatened loss which can 
only follow a prescheduled hearing, it must also inform the 
recipient of the time and place of the hearing. But I do not 
understand the Court to require municipal utilities to schedule 
a hearing before each termination notice is mailed. The 
Court seems to assume, as I do, that no hearing of any kind 
is necessary unless the customer has reason to believe he has 
been overcharged. Such a customer may protest his bill in 
either of two ways: He may communicate directly with the 
utility, or he may seek relief in court. In this case the Court 
finds the Division’s notice constitutionally defective because 
it does not describe the former alternative.

The Division must “advise the customer of the availability 
of a procedure for protesting a proposed termination of utility 
service as unjustified.” Ante, at 15. That advice is much 
less valuable to the customer than an explanation of the legal 
remedies that are available if a wrongful termination should 
occur. Yet the Court wisely avoids holding that the customer 
must be given that sort of legal advice. The advice the 
Court does require is wholly unnecessary in all but the most 
unusual situations. For a homeowner surely need not be told 
how to complain about an error in a utility bill; it is, of 
course, helpful to include the telephone number and office 
address in the termination notice, but our democratic govern-
ment would cease to function if, as the Court seems to assume, 
our citizenry were unable to find such information on their 
own initiative. The Court’s holding that the Division’s notice 
was constitutionally defective rests on a paternalistic predicate 
that I cannot accept.

Even accepting the Court’s predicate, a notice which 
advises customers to call the “information center” should be 
adequate; if not, it seems clear that advising customers to 
call, during normal business hours, a “dispute resolution cen-
ter” manned by the same personnel w’ould cure the constitu-
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tional objection. Distinctions of this small magnitude are 
the appropriate concern of administrative rulemaking; they 
are too trivial to identify constitutional error.

II
The Court’s pronouncement “that due process requires 

the provision of an opportunity for the presentation to a 
designated employee of a customer’s complaint that he is 
being overcharged or charged for services not rendered,” ante, 
at 16, is equally divorced from the facts of this case. The 
Division processes more than 30,000 complaints of excess 
charges each year, and it has designated scores of employees to 
hear and investigate those complaints. Except for the Crafts’ 
troubles, there is nothing in the record to suggest that the 
Division’s customers are denied access to these employees, or 
that the employees lack the power to deal appropriately with 
meritorious complaints. Indeed, as already noted, there is no 
finding by either of the courts below that the Crafts them-
selves did not meet with responsible officials empowered to 
resolve their dispute.9

Although the Court’s pronouncement in this case is there-
fore gratuitous, it cannot be dismissed as harmless. For it 
warns municipal utilities that unless they provide “some kind 
of hearing,” ibid., they may be acting unconstitutionally. 
Just what, or why, additional procedural safeguards are con-
stitutionally required is most difficult to discern.10

9 See nn. 6 and 7, supra.
10 A careful reading of the decision below and this Court’s decision indicates 

that the Court has modified as well as affirmed the Sixth Circuit’s view of 
procedural due process in a utility context. The Court of Appeals thought 
that this case was controlled by its earlier decision in Palmer v. Columbia 
Gas of Ohio, Inc., 479 F. 2d 153 (1973). Palmer ordered that cutoff 
notices be delivered personally by utility servicemen or sent by certified 
mail, return receipt requested. Id., at 159 and 166-167. The notice had 
to tell customers about available credit programs as well as possible 
dispute-resolving procedures. Ibid. The Palmer court also specified that
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In deciding that more process is due, the Court relies on two 
quite different hypothetical considerations. First, the Court 
stresses the fact that disconnection of water or heating “may 
threaten health and safety.” Ante, at 18. Second, the Court 
discounts the value of the protection afforded by the available 
judicial remedies because the “factual disputes typically 
[involve] sums of money too small to justify engaging counsel 
or bringing a lawsuit.” Ante, at 21. Neither of these exam-
ples is disclosed by this record. The Crafts’ dispute involved 
only a relatively small amount, but they did obtain counsel 
and thereafter they encountered no billing problems.

Although the Division’s terminations number about 2,000 
each month, the record does not reveal any actual case of harm 
to health or safety. The District Court found that the Divi-
sion does not discontinue service when there is illness in a 
home. Since a customer can always avoid termination by the 
simple expedient of paying the disputed bill and claiming a 
refund,* 11 it is not surprising that the real emergency case is

the utility’s hearing officer had to send—by certified mail—a written, 
individual response to every complaining customer before authorizing a 
cutoff. Id., at 159-160, n. 9, and 167-169. Although the Division’s failure 
to observe these procedures was the foundation of the Court of Appeals’ 
ruling below, the Court quite .clearly does not approve the lower court’s 
view that these procedures are constitutionally mandated.

11 If there is no constitutional objection to requiring a tenant to pay a 
disputed charge in order to retain possession of his home, I do not under-
stand why there should be a more serious objection to requiring payment 
of a lesser charge in order to retain utility service. In Lindsey v. Normet, 
405 U. S. 56, a tenant sought to defend a possessory action brought by his 
landlord for nonpayment of rent on the ground that the premises were 
uninhabitable and therefore there was no obligation to pay the rent. State 
law did not permit such a defense in a possessory action. In order to 
litigate that particular dispute, the tenant had to bring his own action 
against the landlord. If the tenant had not in fact paid the disputed rent, 
the landlord would prevail in the possessory action. Thus, in order to 
retain possession while litigating the dispute, the tenant not only had to 
pay the accruing rent (a requirement upheld in Lindsey, supra, at 65),



MEMPHIS LIGHT, GAS & WATER DIV. v. CRAFT 29

1 Stev en s , J., dissenting

rare, if indeed it exists at all.* 12 When a true emergency does 
present a serious threat to health or safety, the customer will 
have ample motivation to take the important step of consult-
ing counsel or filing suit even if the amount of his disputed bill 
is small. A potential loss of utility service sufficiently 
grievous to qualify as a constitutional deprivation can hardly 
be too petty to justify invoking the aid of counsel or the judi-
ciary. Conversely, routine billing disputes too petty for the 
bench or the bar can hardly merit extraordinary constitutional 
protection.

Even if the customer does not consult counsel in a specific 
case, the potential damages remedy nevertheless provides far 
more significant protection against an unjustified termination 
than does the vague requirement of “some kind of hearing.” 
Without the threat of damages liability for mistakes, the 
informal procedures required today would neither qualify the 
utility’s ultimate power to enforce collection by terminating 
service nor deter the exercise of that power. On the other 
hand, even without specific informal procedures, the danger 
of substantial liability will by itself ensure careful attention to 
genuine customer disputes. The utility’s potential liability 
therefore provides customers with real pretermination protec-
tion even though damages may not be recovered until later.

The need for a procedural innovation is not demonstrated 

but also had to pay the back rent, an obligation which he disputed. If 
he did not pay the back rent, he would lose in the possessory action and 
therefore would lose possession while he was prosecuting his own suit 
against the landlord. Thus, the Court sustained a procedure which 
required the payment of a disputed charge in order to maintain the status 
quo while litigating the dispute.

12 Even the customer who is unable to pay his bill in full may forestall 
termination by a partial payment. Ante, at 5-6, n. 4. Perhaps this Court 
fashions its rule for the benefit of those customers who are unable to make 
even a partial payment. But if such persons cannot pay current, undis-
puted bills, their service may be terminated despite a bona fide dispute over 
a past bill; for no one has a constitutional right to free utility service.
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by the record in this judicial proceeding, but rather is justified 
on the basis of hypothetical examples, information gleaned 
from cases not before us, and legislative reports. See ante, at 
18 nn. 20 and 21. These justifications suggest that the Court’s 
new rule is the product of a policy determination rather than 
a traditional construction of the Constitution. As judges we 
have experience in appraising the fairness of legal remedies 
and judicial proceedings, but we have no similar ability to 
balance the cost of scheduling thousands of billing conferences 
against the benefit of providing additional protection to the 
occasional customer who may be unable to forestall an unjusti-
fied termination.

It is an unfortunate fact that when the State assesses taxes 
or operates a utility, it occasionally overcharges the citizen. 
It is also unfortunate that effective collection procedures some-
times require the citizen to pay an unjust charge in order to 
forestall a serious deprivation of property. But if the State 
has given the citizen fair notice and afforded him procedural 
redress which is entirely adequate when invoked by his lawyer, 
the demands of the Due Process Clause are satisfied. I do not 
believe the Constitution requires the State to employ pro-
cedures that are so simple that every lay person can always act 
effectively without the assistance of counsel.

I respectfully dissent.
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UNITED STATES v. JACOBS, aka  “MRS. KRAMER”

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SECOND CIRCUIT

No. 76-1193. Argued December 7, 1977—Reargued March 20, 1978— 
Decided May 1, 1978

Certiorari dismissed. Reported below: 547 F. 2d 772.

Deputy Solicitor General Frey reargued the cause for the 
United States. On the brief were Solicitor General McCree, 
Assistant Attorney General Civiletti, William F. Sheehan III, 
and Jerome M. Feit.

Irving P. Seidman reargued the cause and filed a brief for 
respondent.

Per  Curiam .
The writ of certiorari is dismissed as improvidently granted.
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UNITED STATES v. CALIFORNIA

ON MOTION FOR ENTRY OF A THIRD SUPPLEMENTAL DECREE

No. 5, Orig. Argued February 27, 1978—Decided May 15, 1978

California, and not the United States, has dominion over the submerged 
lands and waters within the one-mile belts surrounding Santa Barbara 
and Anacapa Islands within the Channel Islands National Monument. 
When, by Presidential Proclamation in 1949, the Monument was en-
larged to encompass areas within one nautical mile of the shorelines of 
these islands, the submerged lands and waters within the one-mile belts 
were under federal dominion as a result of this Court’s decision two 
years earlier in United States v. California, 332 U. S. 19. But, assum-
ing that the Proclamation intended to reserve such submerged lands 
and waters, dominion over them was subsequently transferred to 
California by the Submerged Lands Act, whose very purpose was 
to undo that decision. The § 5 (a) “claim of right” exemption from 
the Act’s broad grant, relied on by the Government, clearly does not 
apply to claims based on the 1947 California decision. The reservation 
for a national monument made by the 1949 Proclamation could not 
enhance the Government’s claim to the submerged lands and waters 
in dispute since the statutory authority under which such monuments 
are created merely authorizes land to be shifted from one federal use 
to another. Pp. 36-41.

Ste wa rt , J., delivered the opinion of the Court, in .which Bre nn an , 
Pow el l , Reh nq ui st , and Ste ve ns , JJ., joined. Whi te , J., filed a dis-
senting opinion, in which Bur ge r , C. J., and Bla ck mu n , J., joined, post, 
p. 42. Mar shal l , J., took no part in the consideration or decision of the 
case.

Allan A. Ryan, Jr. argued the cause for the United States. 
With him on the brief were Solicitor General McCree, Assist-
ant Attorney General Moorman, Bruce C. Rashkow, and 
Michael W. Reed.

Russell lungerich, Deputy Attorney General of California, 
argued the cause for defendant. With him on the briefs were 
Evelle J. Younger, Attorney General, and N. Gregory Taylor, 
Assistant Attorney General.
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Mr . Justice  Stewart  delivered the opinion of the Court.
The question in this case, arising under our original jurisdic-

tion, is whether California or the United States has dominion 
over the submerged lands and waters within the Channel 
Islands National Monument, which is situated within the 
three-mile marginal sea off the southern California mainland.1 
For the reasons that follow, we hold that dominion lies with 
California and not the United States.

The Antiquities Act of 1906 authorizes the President to 
reserve lands “owned or controlled by the Government of the 
United States” for use as national monuments.1 2 Pursuant to 
this Act, President Franklin Roosevelt in 1938 issued Presi-
dential Proclamation No. 2281, 52 Stat. 1541. This Procla-
mation “reserved from all forms of appropriation under the 
public-land laws” most of Anacapa and Santa Barbara Is-

1 This case is part of ongoing litigation stemming from an action brought 
in this Court more than three decades ago. United States v. California, 
332 U. S. 19. The first decree was entered in 1947, 332 U. S. 804; a supple-
mental decree was entered in 1966, 382 U. S. 448; and a second supple-
mental decree in 1977, 432 U. S. 40. In each instance, jurisdiction was 
reserved to enter further orders necessary to effectuate the decrees. 
California initiated the present suit under the 1966 reservation of 
jurisdiction:
“As to any portion of such boundary line or of any areas claimed to have 
been reserved under § 5 of the Submerged Lands Act as to which the 
parties may be unable to agree, either party may apply to the Court at 
any time for entry of a further supplemental decree.” 382 U. S., at 453.

2 Section 2 of the Act, 34 Stat. 225, 16 U. S. C. § 431 (1976 ed.), provides 
in pertinent part as follows:

“The President of the United States is authorized, in his discretion, to 
declare by public proclamation historic landmarks, historic and prehistoric 
structures, and other objects of historic or scientific interest that are 
situated upon the lands owned or controlled by the Government of the 
United States to be national monuments, and may reserve as a part thereof 
parcels of land, the limits of which in all cases shall be confined to the 
smallest area compatible with the proper care and management of the 
objects to be protected.”
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lands, which were then federal lands,3 and set them aside as the 
Channel Islands National Monument.4 As the Proclamation 
recognized, these islands “contain fossils of Pleistocene ele-
phants and ancient trees, and furnish noteworthy examples 
of ancient volcanism, deposition, and active sea erosion . . . .” 
Ibid.

The two large islands and the many smaller islets and rocks 
surrounding them also shelter a variety of marine life, some 
rare or endangered. Prompted by a desire to protect these 
species5 and other “objects of geological and scientific interest,” 
President Truman issued a Proclamation in 1949, enlarging 
the Monument to encompass “the areas within one nautical 
mile of the shoreline of Anacapa and Santa Barbara Is-
lands . . . Presidential Proclamation No. 2825, 63 Stat. 
1258. It is undisputed that the islets and protruding rocks

3 Federal title to the islands can be traced to the 1848 Treaty of Guada-
lupe Hidalgo, 9 Stat. 922, by which Mexico ceded to the United States the 
islands lying off the coast of California, along with the adjacent mainland. 
See Bowman, The Question of Sovereignty over California’s Off-Shore 
Islands, 31 Pac. Hist. Rev. 291 (1962). While the Treaty obligated the 
United States to respect private property rights derived from Mexican 
land grants, all nongranted lands previously held by the Government of 
Mexico passed into the federal public domain. When California was 
admitted to the Union in 1850, the United States retained ownership of 
these public lands. See An Act for the Admission of the State of California 
into the Union, 9 Stat. 452.

4 The 1938 Proclamation did not reserve as a national monument the 
entire land area of these two islands. Portions were exempted for con-
tinued lighthouse purposes, for which the entire islands had previously been 
reserved. 52 Stat. 1541.

5 As early as 1940, Government officials recognized that enlargement of 
the Monument would be desirable to protect the birds, sea otters, elephant 
seals, and fur seals that inhabit the rocks and islets encircling the two large 
islands, and early drafts of the 1949 Proclamation acknowledged an intent 
to protect marine life. But after a representative of the Department of 
Justice expressed the view that the Antiquities Act did not permit establish-
ment or enlargement of a national monument to protect plant and animal 
life, all references to marine life were dropped from the Proclamation.
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within these one-mile belts have long belonged to the United 
States and, as a result of President Truman’s Proclamation, 
are now part of the Monument.6 It is equally clear that the 
tidelands of Anacapa and Santa Barbara Islands, as well as 
of the islets and rocks, belong to California.7 What is dis-
puted in this litigation is dominion over the submerged lands 
and waters within the one-mile belts surrounding Anacapa 
and Santa Barbara Islands.8

When President Truman issued Proclamation No. 2825 in 
1949, the submerged lands and waters within these belts were 
under federal dominion and control, as a result of this Court’s 
decision two years earlier in United States v. California, 332 

6 As noted previously, the Antiquities Act authorizes the President to set 
aside only “lands owned or controlled by the Government of the United 
States . . . .” 34 Stat. 225, 16 U. S. C. §431 (1976 ed.). Like Anacapa 
and Santa Barbara Islands, the islets and rocks protruding above the water 
within the boundaries of the extended Monument were in 1949 public lands 
owned by the Federal Government. See n. 3, supra.

7 The term “tidelands” is “defined as the shore of the mainland and of 
islands, between the line of mean high water and the line of mean lower 
low water . . . .” United States v. California, 382 U. S., at 452. Those 
tidelands in California that had not been subject to Mexican land grants 
entered the federal public domain in 1848, where they remained in trust 
until California gained statehood in 1850. At that time, they passed to 
the State under the “equal footing” doctrine. See Borax, Ltd. v. Los 
Angeles, 296 U. S. 10; United States v. California, 382 U. S. 448. Because 
the tidelands within the Monument were not “owned or controlled” by the 
United States in 1938 or in 1949, Presidents Roosevelt and Truman could 
not have reserved them by simply issuing proclamations pursuant to the 
Antiquities Act.

8 The present controversy apparently arose when California was frus-
trated in carrying out its program of leases for the harvesting of kelp in 
these waters. Giant kelp known as Macrocystis grows in the water along 
portions of the California coast and is harvested to obtain various sub-
stances, including algin, a chemical with many commercial uses. See 
North, Giant Kelp, Sequoias of the Sea, National Geographic (Aug. 1972), 
and Zahl, Algae: the Life-givers, National Geographic (Mar. 1974).
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U. S. 19. That case had held that the United States was 
“possessed of paramount rights in, and full dominion and 
power over, the lands, minerals and other things underlying 
the Pacific Ocean lying seaward of the ordinary low-water 
mark on the coast of California, and outside of the inland 
waters, extending seaward three nautical miles . . . .” 
United States v. California, 332 U. S. 804, 805.

There can be no serious question, therefore, that the Pres-
ident in 1949 had power under the Antiquities Act to reserve 
the submerged lands and waters within the one-mile belts as a 
national monument, since they were then “controlled by 
the Government of the United States.”9 Thus, whether 
Proclamation No. 2825 did in fact reserve these submerged 
lands and waters, or only the islets and protruding rocks, could 
be, at the time of the Proclamation, a question only of 
Presidential intent, not of Presidential power.

In addressing the controversy now before us, the parties 
have devoted large parts of their briefs to canvassing this 
question of intent: What did the Proclamation mean by the 
use of the word “areas”? 10 We find it unnecessary, however,

9 Although the Antiquities Act refers to “lands,” this Court has recognized 
that it also authorizes the reservation of waters located on or over federal 
lands. See Cappaert v. United States, 426 U. S. 128, 138-142; United 
States v. Oregon, 295 U. S. 1,14.

10 In preparation for the Proclamation, memoranda were circulated 
within and among Government agencies, many of which proposed adding 
to the Monument “all islets, rocks, and waters” within one nautical mile of 
Anacapa and Santa Barbara Islands. The final version of the 1949 Proc-
lamation, however, was not so clear. It began: “WHEREAS it appears 
that certain islets and rocks situated near Anacapa and Santa Barbara 
Islands . . . are required for the proper care, management, and protection 
of the objects of geological and scientific interest located on lands within 
[the Channel Islands National Monument] . . .” (emphasis added). The 
Proclamation then went on to reserve “the areas within one nautical mile” 
of each of the two large islands, “as indicated on the diagram hereto 
attached . . . .” The diagram showed Anacapa and Santa Barbara Islands,
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to decide this question. For even assuming that President 
Truman intended to reserve the submerged lands and waters 
within the one-mile belts for Monument purposes, we have 
concluded that the Submerged Lands Act, 67 Stat. 29, 43 
U. S. C. § 1301 et seq., subsequently transferred dominion 
over them to California.

The very purpose of the Submerged Lands Act was to undo 
the effect of this Court’s 1947 decision in United States v. 
California, 332 U. S. 19. In enacting it, Congress “recog-
nized, confirmed, established, and vested in and assigned to,” 
§ 6 (a), 67 Stat. 32, 43 U. S. C. § 1314 (a), the States “(1) title 
to and ownership of the lands beneath navigable waters within 
the boundaries of the respective States, and the natural re-
sources within such lands and waters, and (2) the right and 
power to manage, administer, lease, develop, and use the said 
lands and natural resources . . . .” § 3 (a), 67 Stat. 30, 43 
U. S. C. § 1311 (a). The submerged lands and waters within 
one mile of Anacapa and Santa Barbara Islands plainly fall 
within this general grant.* 11

each encircled by a broken line at a distance of one mile from the island’s 
shoreline. At the bottom of the two maps appeared acreage figures that, 
according to stipulations filed by the parties, described approximately the 
entire surface area circumscribed by the broken lines.

11 Section 2 (a)(2) of the Act, 67 Stat. 29, 43 U. S. C. § 1301 (a)(2), 
defines “lands beneath navigable waters” as “all lands permanently or 
periodically covered by tidal waters up to but not above the line of mean 
high tide and seaward to a line three geographical miles distant from the 
coast line of each such State and to the boundary line of each such State 
where in any case such boundary as it existed at the time such State 
became a member of the Union, or as heretofore approved by Congress, 
extends seaward (or into the Gulf of Mexico) beyond three geographical 
miles . . . .” The term “natural resources” is defined in §2(e), 43 
U. S. C. § 1301 (e), to “includ[e], without limiting the generality 
thereof, oil, gas, and all other minerals, and fish, shrimp, oysters, clams, 
crabs, lobsters, sponges, kelp, and other marine animal and plant life” but 
not “water power, or the use of water for the production of power . . . .”
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The United States contends, however, that the Submerged 
Lands Act did not operate to relinquish these submerged lands 
and waters to California because of an exception to the broad 
statutory grant that Congress provided in § 5 (a) of the Act.12 
The final clause of § 5 (a), upon which the United States relies, 
exempted from the grant “any rights the United States has in 
lands presently and actually occupied by the United States 
under claim of right.” 13 The legislative history shows that 
this “claim of right” clause was added to preserve unperfected 
claims of federal title from extinction under § 3’s general “con-
veyance or quitclaim or assignment.”14 In the words of the 
Acting Chairman of the Senate Committee on Interior and

12 Section 5 (a) of the Act, 67 Stat. 32, 43 U. S. C. § 1313 (a), provides: 
“There is excepted from the operation of section 3 of this Act—
“(a) all tracts or parcels of land together with all accretions thereto, 
resources therein, or improvements thereon, title to which has been law-
fully and expressly acquired by the United States from any State or from 
any person in whom title had vested under the law of the State or of the 
United States, and all lands which the United States lawfully holds under 
the law of the State; all lands expressly retained by‘or ceded to the United 
States when the State entered the Union (otherwise than by a general 
retention or cession of lands underlying the marginal sea); all lands 
acquired by the United States by eminent domain proceedings, purchase, 
cession, gift, or otherwise in a proprietary capacity; all lands filled in, 
built up, or otherwise reclaimed by the United States for its own use; and 
any rights the United States has in lands presently and actually occupied 
by the United States under claim of right.”

13 The parties have stipulated that “the United States ‘presently and 
actually occupied’ the areas within one nautical mile of the shoreline of 
Anacapa and Santa Barbara, Islands for purposes of Section 5 of the Sub-
merged Lands Act of 1953, 43 U. S. C. § 1313.” Thus, the question is 
simply what “rights” the United States had in these submerged lands and 
waters in 1953.

14 Remarks of Senator Cordon, Hearings on S. J. Res. 13 et al. before the 
Senate Committee on Interior and Insular Affairs, 83d Cong., 1st Sess., 1322 
(1953). During Committee hearings on the bill, the following exchange
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Insular Affairs, the clause “neither validates the claim nor 
prejudices it,” but merely “leaves it where we found it” for 
eventual adjudication.15

The entire purpose of the Submerged Lands Act would have 
been nullified, however, if the “claim of right” exemption saved 
claims of the United States based solely upon this Court’s 
1947 decision in United States v. California. Not surprisingly, 
therefore, the legislative history unmistakably shows that the 
“claim of right” must be “other than the claim arising by 
virtue of the decision in [that case] . . . 16 Thus, this 
exception applies to the submerged lands and waters in contro-
versy here only if the United States’ claim to them ultimately 
rests on some basis other than the “paramount rights” doctrine 
of this Court’s 1947 California decision.

The United States has pointed to no other basis for believing 
that the submerged lands and waters in question were owned 

occurred between Senator Kuchel and Senator Cordon, who was Acting 
Chairman of the Committee:

“Senator KUCHEL. What does 'claim of right’ mean?
“Senator CORDON. Well, it means that the United States is in actual 

occupancy and claims it has a right to the occupancy.
“Senator KUCHEL. And it permits the United States to keep the 

property in the absence of a title?
“Senator CORDON. No; it does not. It leaves the question of whether 

it is a good claim or not a good claim exactly where it was before. 
This is simply an exception by the United States of a voluntary release of 
its claim, whatever it is. It does not, in anywise, validate the claim or 
prejudice it.

“Senator KUCHEL. Why should we recognize it, Senator, any more 
than any other so-called color or title of claim . . . ?

“Senator CORDON. For the reason that in my opinion, Senator, 
this land now is not land to which the State has title and we are conveying 
title. We may except what we will.” Id., at 1321.

15 Id., at 1321, 1322.
16 Id., at 1322.
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or controlled by the United States in 1949. The crucial ques-
tion, then, is whether the 1949 reservation of the submerged 
lands and waters for Monument purposes (assuming that was 
the intent of the Proclamation) somehow changed the nature 
of the Government’s claim. If it did not—if the ownership or 
control of these areas by the United States in 1953 existed 
solely by virtue of this Court’s 1947 decision in United States 
v. California—then § 3 (a) of the Submerged Lands Act 
transferred “title to and ownership of” the submerged lands 
and waters to California, along with “the right and power to 
manage, administer, lease, develop, and use” them. 67 Stat. 
30, 43 U. S. C. §1311(a).

We have concluded that the 1949 Proclamation did not and 
could not enhance the strength of the Government’s basic claim 
to a property interest in the submerged lands and waters in con-
troversy. Reservation of federally controlled public lands for 
national monument purposes has the effect of placing the area 
reserved under the “supervision, management, and control” of 
the Director of the National Park Service. 39 Stat. 535, 16 
U. S. C. §§ 1-3 (1976 ed.). Without such reservation, the 
federal lands would remain subject to “private appropriation 
and disposal under the public land laws,” 78 Stat. 985, 43 
U. S. C. § 1400 (c), or to continued federal management for 
other designated purposes, see, e. g., ibid.; 78 Stat. 986, 43 
U. S. C. § 1411. The Antiquities Act of 1906 permits the 
President, “in his discretion,” to create a national monument 
and reserve land for its use simply by issuing a proclamation 
with respect to land “owned or controlled by the Government 
of the United States.” 34 Stat. 225, 16 U. S. C. § 431 (1976 
ed.). A reservation under the Antiquities Act thus means no 
more than that the land is shifted from one federal use, and 
perhaps from one federal managing agency, to another.17

17 This view is reflected in a memorandum written by the Director of the 
Bureau of Land Management to the Director of the National Park Service 
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A reservation for a national monument purpose cannot oper-
ate to escalate the underlying claim of the United States to 
the land in question.

Congress was well aware of its power to transfer to the 
States as much or as little of the submerged lands in which the 
Government held “paramount rights” as it deemed wise. With 
that knowledge, Congress expressly “emphasizefd] that the 
exceptions spelled out in [ § 5] do not in anywise include any 
claim resting solely upon the doctrine of ‘paramount rights’ 
enunciated by the Supreme Court with respect to the Federal 
Government’s status in the areas beyond inland waters and 
mean low tide.” S. Rep. No. 133, 83d Cong., 1st Sess., pt. 1, 
p. 20 (1953). A plainer statement of congressional intent 
would be hard to find.

Because the United States’ claim to the submerged lands 
and waters within one mile of Anacapa and Santa Barbara 
Islands derives solely from the doctrine of “paramount rights” 
announced in this Court’s 1947 California decision, we hold 
that, by operation of the Submerged Lands Act, the Govern-
ment’s proprietary and administrative interests in these areas 
passed to the State of California in 1953.18

in 1947, in response to the latter’s proposal that the Channel Islands 
National Monument be enlarged:

“If you wish to have these islands added to the Channel Islands National 
Monument, the bureau will be glad to prepare an appropriate proclamation. 
In the event you desire at this time to have the islands withdrawn for 
national monument classification, a public land order to accomplish this 
purpose will be prepared.”

18 With the exception, of course, of any interests retained by the United 
States via provisions other than the last clause of § 5 (a) of the Submerged 
Lands Act. For example, § 6 (a) provides for the retention by the United 
States of its navigational servitude and its “rights in and powers of regu-
lation and control of said lands and navigable waters for the constitutional 
purposes of commerce, navigation, national defense, and international 
affairs . . . .” 67 Stat. 32, 43 U. S. C. § 1314 (a).
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The parties are requested to submit an appropriate decree 
within 90 days. So ordered.

Mr . Justice  Marshall  took no part in the consideration or 
decision of the case.

Mr . Justice  White , with whom The  Chief  Just ice  and 
Mr . Justi ce  Blackmun  join, dissenting.

Although the majority lucidly states the issue in this case, 
it plainly errs in deciding it.

Section 5 (a) of the Submerged Lands Act excepted from 
its general cession of land to the States those “rights the 
United States has in lands presently and actually occupied 
by the United States under claim of right.” 1 Actual title to 
the lands was not required; lands to which the United States 
held title were already excepted by the previous language in 
§ 5 (a). The reference to claims of right was critical for the 
United States’ stake in submerged lands, since United States v. 
California, 332 U. S. 19 (1947), and 332 U. S. 804 (1947), did 
not actually vest the United States with title to the submerged 
lands. While specifically denying California title, the Court 
fell short of declaring title in the United States, recognizing 
instead the federal “paramount rights” in the lands. Id., at 
805.

Section 5 (a) was added at the suggestion of the Attorney 
General. His purpose was to guarantee “that all installations 
and acquisitions of the Federal Government within such area 
[as was to be ceded] belong to it.” * 2 Senator Holland’s origi-
nal Joint Resolution No. 13 had provided:

“There is excepted from the operation of section 3 of 
this Act—

“(a) all specifically described tracts or parcels of land

*43 U. 8. C. § 1313 (a).
2 Letter of Attorney General Brownell, Hearings on S. J. Res. 13 et al. 

before the Senate Committee on Interior and Insular Affairs, 83d Cong., 
1st Sess., 935 (1953) (hereafter Hearings).
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and resources therein or improvements thereon title to 
which has been lawfully and expressly acquired by the 
United States from any State or from any person in 
whom title had vested under the decisions of the courts 
of such State, or their respective grantees, or successors 
in interest, by cession, grant, quitclaim, or condemnation 
or from any other owner or owners thereof by convey-
ance or by condemnation, provided such owner or own-
ers had lawfully acquired the title to such lands and 
resources in accordance with the statutes or decisions of 
the courts of the State in which the lands are lo-
cated ....” Hearings 14.

The Attorney General’s substitute read as follows:
“There is excepted from the operation of section 3 of 

this Joint Resolution:
“(a) all tracts or parcels of land together with all 

accretions thereto, resources therein, or improvements 
thereon, title to which has been lawfully and expressly 
acquired by the United States from any State or from 
any person in whom title had vested under the law of 
the State or of the United States, and all lands which 
the United States lawfully holds under the law of the 
State; all lands expressly retained by the United States 
when the State entered the Union; all lands acquired by 
the United States by eminent domain proceedings; all 
lands filled in, built up, or otherwise reclaimed by the 
United States for its own use; and all lands presently 
occupied by the United States under claim of right. . . .” 
Id., at 935.

The clearest, most observable difference between the original 
draft and the language proposed by the Attorney General is 
this final statement about “lands presently occupied by the 
United States under claim of right.” 3 The conclusion is that 

3 There is no quarrel that the use of the word “lands” in this context 
extends to submerged lands. The Act concerns submerged lands in its sec-
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some lands to which the United States did not possess out-
right title might be part of federal installations, and, if so, 
they were to be preserved in federal control. This inference 
is strongly supported in further legislative history.

The Acting Chairman of the Senate Committee on Interior 
and Insular Affairs explained to the Joint Resolution’s author 
why the Committee had added the phrase concerning claim of 
right:

“I should like to add that the last language quoted, 
namely, ‘any rights the United States has in lands pres-
ently and actually occupied by the United States under 
claim of right,’ came into the bill at the request of the 
Department of Justice. It was presented to the com-
mittee and explained by the Department of Justice as 
being for the purpose of reserving to the Federal Gov-
ernment the area of any installation, or part of an 
installation—and I use the term ‘installation’ to distin-
guish a specific area, used for a specific purpose, from any 
vast area that might be claimed under the paramount 
right doctrine—actually occupied by the Government 
under a claim of right.” 99 Cong. Rec. 2619 (1953) 
(Sen. Cordon).

The resolution’s author, Senator Holland, asked the Acting 
Chairman:

“Am I correct in understanding that under that par-
ticular provision the mere fact that the Supreme Court 
might have held that the United States has paramount 
rights in submerged lands beyond mean low water, and 
within State boundaries, would not in any way give the 
United States the right to claim exceptions of such lands 
from the joint resolution, in view of the fact that such

tion ceding the area to the States, 43 U. S. C. § 1311, and similarly in this 
section concerning exceptions to that cession.



UNITED STATES v. CALIFORNIA 45

32 Whi te , J., dissenting

lands zvould not be ‘presently and actually occupied by 
the United States’? Am I correct in that understanding? 
“Mr. CORDON: The Senator is correct in his under-
standing.” Ibid, (emphasis added).

Hence, the test is whether the lands held under some claim 
of right are “actually occupied” by the Federal Government. 
If so, they are not relinquished.

The same issue arose in the hearings, with identical resolu-
tion. The Acting Chairman explained:

“[A]ny land occupied by the United States under claim 
by the United States that it has a right there, is excluded 
from this conveyance or quitclaim or assignment. . . . 
It is general language that . . . protects every installation 
of every kind.” Hearings 1322.

Senator Long summarized, to the Acting Chairman’s 
agreement:

“That, in effect, says that this act does not at all affect 
any land which the United States is actually occupying. 
And that means that a representative of the United States 
Government in one capacity or another is occupying that 
land.” Ibid.

Senator Long was concerned that the definition of occu-
pied lands might be stretched to include submerged lands over 
which the Federal Government had been given dominion in 
United States v. California, 332 U. S. 19 (1947), by reason of 
the fact that the United States Navy from time to time 
might sail across them. It was in response to that sugges-
tion that the Acting Chairman made the statement quoted 
by the majority that “ ‘the claim of right’ [is] ‘other than 
the claim arising by virtue of the decision in [that 
case] ....’”4 Such a construction was, of course, barred, 
for it would eviscerate the purpose of returning any sub-

4 Ante, at 39, quoting Hearings 1322.
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merged lands. Ante, at 39. But this ignores the much nar-
rower meaning of “submerged lands occupied by the United 
States under claim of right” which was intended: the sub-
merged lands that were actually occupied as part of a federal 
“installation,” meaning “a specific area, used for a specific 
purpose.” The distinction is between a general claim under 
United States v. California to paramount rights, and a very 
specific claim associated with a federal installation actually 
occupied. Recalling the Acting Chairman’s words: “Occu-
pancy to me is some type of actual either continuous posses-
sion or possession in such way as to indicate that the indi-
vidual claims some special right there different from a vast 
unoccupied area.” 5 “[The language is] for the purpose of 
reserving to the Federal Government the area of any installa-
tion, or part of an installation—and I use the term ‘installa-
tion’ to distinguish a specific area, used for a specific purpose, 
from any vast area that might be claimed under the para-
mount right doctrine ....” 6

The Channel Islands National Monument includes the sub-
merged lands within a one-mile radius of Anacapa and Santa 
Barbara Islands.7 The parties have stipulated that “the 
United States ‘presently and actually occupied’ the areas 
within one nautical mile of the shoreline of Anacapa and Santa

5 Ibid.
6 99 Cong. Rec. 2619 (1953).
7 Although the point is contested, there is little left to decide upon read-

ing in President Truman’s Presidential Proclamation No. 2825 of Febru-
ary 9, 1949, 63 Stat. 1258, that “the areas within one nautical mile of 
the shoreline of Anacapa and Santa Barbara Islands” were added to the 
National Monument. The parties have stipulated that “the acreage figures 
shown on the diagram accompanying Presidential Proclamation No. 2825 
are figures which approximate the total surface area of Anacapa and Santa 
Barbara Islands and one nautical mile of waters surrounding those islands.” 
App. 2. This leaves no force at all to defendant’s reliance on the Proclama-
tion’s preamble which refers to “certain islets and rocks” but not specifically 
to submerged lands or water.
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Barbara Islands for purposes of Section 5 of the Submerged 
Lands Act of 1953, 43 U. S. C. § 1313.” 8 The federal occupa-
tion is to fulfill the specific purpose of providing for “the 
proper care, management, and protection of the objects of 
geological and scientific interest located on lands within the 
said monument.” Presidential Proclamation No. 2825, 63 
Stat. 1258. The federal occupation is under claim of right, 
since only federally “owned or controlled” property can be 
made into a national monument. 16 U. S. C. §431 (1976 
ed.).

The majority opinion stresses that the United States’ occu-
pation of the submerged lands within the Channel Islands 
National Monument9 was originally premised on federal con-
trol of those areas as granted in United States v. California, 
supra. This is true. The paramount rights of the United 
States to these submerged lands, and the absence of Califor-
nia title to them, were recognized in that 1947 decision. In 
1949, President Truman allocated a small portion of all the 
submerged lands within the Federal Government’s paramount 
rights to become part of the Channel Islands National 
Monument. And in 1953, all the submerged lands not actually 
occupied by the Federal Government were ceded to the States. 
But the Channel Islands National Monument remained.

Submerged lands for which the federal claim rested “solely 
upon the doctrine of ‘paramount rights’ ”10 were given up by 
the Federal Government. The majority’s quotation of that 
statement comes from that part of the Senate Report ex-
plaining why the Attorney General’s language was accepted, 
the language that included for the first time “rights . . . in 

8 Id., at 1. The stipulation was made contingent upon a finding that the 
submerged lands and waters within the one-mile radius were found to be 
part of the National Monument.

9 The majority does not reach whether the submerged lands are actually 
within the Monument.

19 S. Rep. No. 133,83d Cong., 1st Sess., pt. 1, p. 20 (1953).
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lands presently and actually occupied by the United States 
under claim of right . . . It says “any claim resting solely 
upon the doctrine of ‘paramount rights’ ” (emphasis added) 
is lost to the Federal Government, but the majority holds that 
any claim originating in the doctrine of paramount rights is 
lost. The majority does not recognize that some rights can 
originate in the paramount-rights doctrine, yet rest on actual 
occupation under claim of right as part of a federal installa-
tion, annexed before the doctrine of paramount rights was 
waived in 1953.

That, I respectfully submit, is an erroneous interpretation 
of even that one bit of legislative history.11 It is also con-
trary to the dominant theme in the legislative history that 
general, amorphous paramount rights claims were lost, but 
specific claims coupled with actual occupation of an installa-
tion were not. And most critically, the majority view is 
without support in the statute’s plain language that “all lands 
presently occupied by the United States under claim of right” 
were preserved. It is stipulated that the lands were occupied, 
and a claim of right certainly arises when a President treats 
property in a manner to which only United States property 
is subject.II 12

I respectfully dissent.

II The purpose of the Attorney General’s proposed amendment was to 
preserve federal control over “all installations and acquisitions of the Fed-
eral Government within such area.” Hearings 935. The submerged lands 
within a one-nautical-mile radius became an “acquisition” of the Channel 
Islands National Monument “installation” in 1949.

12 On the face of the statute, it might be asked how any claim of right 
could arise more clearly than for a President to incorporate the property 
within a national monument. If President Truman did not act under 
claim of right, it is hard to surmise how he did act.
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SANTA CLARA PUEBLO et  al . v . MARTINEZ et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
TENTH CIRCUIT

No. 76-682. Argued November 29, 1977—Decided May 15, 1978

Respondents, a female member of the Santa Clara Pueblo and her daughter, 
brought this action for declaratory and injunctive relief against petition-
ers, the Pueblo and its Governor, alleging that a Pueblo ordinance that 
denies tribal membership to the children of female members who marry 
outside the tribe, but not to similarly situated children of men of that 
tribe, violates Title I of the Indian Civil Rights Act of 1968 (ICRA), 25 
U. S. C. §§ 1301-1303, which in relevant part provides that “[n]o Indian 
tribe in exercising powers of self-government shall . . . deny to any per-
son within its jurisdiction the equal protection of its laws.” 25 U. S. C. 
§ 1302 (8). The ICRA’s only express remedial provision, 25 U. S. C. 
§ 1303, extends the writ of habeas corpus to any person, in a federal 
court, “to test the legality of his detention by order of an Indian tribe.” 
The District Court held that jurisdiction was conferred by 28 U. S. C. 
§ 1343 (4) and 25 U. S. C. § 1302 (8), apparently concluding that the 
substantive provisions of Title I impliedly authorized civil actions for 
declaratory and injunctive relief, and also that the tribe was not immune 
from such a suit. Subsequently, the court found for petitioners on the 
merits. The Court of Appeals, while agreeing on the jurisdictional issue, 
reversed on the merits. Held:

1. Suits against the tribe under the ICRA are barred by the tribe’s 
sovereign immunity from suit, since nothing on the face of the ICRA 
purports to subject tribes to the jurisdiction of federal courts in civil 
actions for declaratory or injunctive relief. Pp. 58-59.

2. Nor does § 1302 impliedly authorize a private cause of action for 
declaratory and injunctive relief against the Pueblo’s Governor. Con-
gress’ failure to provide remedies other than habeas corpus for enforce-
ment of the ICRA was deliberate, as is manifest from the structure of 
the statutory scheme and the legislative history of Title I. Pp. 59-72.

(a) Congress was committed to the goal of tribal self-determination, 
as is evidenced by the provisions of Title I itself. Section 1302 selec-
tively incorporated and in some instances modified the safeguards of the 
Bill of Rights to fit the unique needs of tribal governments, and other 
parts of the ICRA similarly manifest a congressional purpose to protect 
tribal sovereignty from undue interference. Creation of a federal cause



50 OCTOBER TERM, 1977

Syllabus 436 U. S.

of action for the enforcement of § 1302 rights would not comport with 
the congressional goal of protecting tribal self-government. Pp. 62-65.

(b) Tribal courts, which have repeatedly been recognized as appro-
priate forums for adjudicating disputes involving important interests of 
both Indians and non-Indians, are available to vindicate rights created 
by the ICRA. Pp. 65-66.

(c) After considering numerous alternatives for review of tribal 
criminal convictions, Congress apparently decided that review by way of 
habeas corpus would adequately protect the individual interests at stake 
while avoiding unnecessary intrusions on tribal governments. Similarly, 
Congress considered and rejected proposals for federal review of alleged 
violations of the ICRA arising in a civil context. It is thus clear that 
only the limited review mechanism of § 1303 was contemplated. Pp. 
66-70.

(d) By not exposing tribal officials to the full array of federal 
remedies available to redress actions of federal and state officials, Con-
gress may also have considered that resolution of statutory issues under 
§ 1302, and particularly those issues likely to arise in a civil context, will 
frequently depend on questions of tribal tradition and custom that tribal 
formns may be in a better position to evaluate than federal courts. 
Pp. 71-72.

540 F. 2d 1039, reversed.

Mar sha ll , J., delivered the opinion of the Court, in which Bur ge r , C. J., 
and Bre nn an , Ste wa rt , Pow el l , and Ste ve ns , JJ., joined, and in all but 
Part III of which Reh nq ui st , J., joined. Whi te , J., filed a dissenting 
opinion, post, p. 72. Bla ck mu n , J., took no part in the consideration or 
decision of the case.

Marcelino Prelo argued the cause and filed briefs for 
petitioners.

Richard B. Collins argued the cause for respondents. 
With him on the brief was Alan R. Taradash*

*Briefs of amici curiae urging reversal were filed by George B. Christensen 
and Joseph S. Fontana for the National Tribal Chairmen’s Assn.; and by 
Reid Peyton Chambers, Harry R. Sachse, and Glen A. Wilkinson for the 
Shoshone and Arapahoe Tribes of the Wind River Indian Reservation et al.

Stephen L. Pevar and Joel M. Gora filed a brief for the American Civil 
Liberties Union as amicus curiae urging affirmance.

Briefs of amici curiae were filed by Alvin J. Ziontz for the Confederated 
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Mr . Justice  Marsh all  delivered the opinion of the Court.t
This case requires us to decide whether a federal court may 

pass on the validity of an Indian tribe’s ordinance denying 
membership to the children of certain female tribal members.

Petitioner Santa Clara Pueblo is an Indian tribe that has 
been in existence for over 600 years. Respondents, a female 
member of the tribe and her daughter, brought suit in federal 
court against the tribe and its Governor, petitioner Lucario 
Padilla, seeking declaratory and injunctive relief against 
enforcement of a tribal ordinance denying membership in the 
tribe to children of female members who marry outside the 
tribe, while extending membership to children of male mem-
bers who marry outside the tribe. Respondents claimed that 
this rule discriminates on the basis of both sex and ancestry 
in violation of Title I of the Indian Civil Rights Act of 1968 
(ICRA), 25 U. S. C. §§ 1301-1303, which provides in rele-
vant part that “[n]o Indian tribe in exercising powers of 
self-government shall . . . deny to any person within its juris-
diction the equal protection of its laws.” § 1302 (8) ?

Title I of the ICRA does not expressly authorize the bring-
ing of civil actions for declaratory or injunctive relief to

Tribes of the Colville Indian Reservation; and by Philip R. Ashby, William 
C. Schaab, L. Lamar Parrish, and Richard B. Wilks for the Pueblo de 
Cochiti et al.

•¡•Mr . Just ice  Reh nq ui st  joins Parts I, II, IV, and V of this opinion.
xThe ICRA was initially passed by the Senate in 1967, 113 Cong. Rec. 

35473, as a separate bill containing six Titles. S. 1843, 90th Cong., 1st 
Sess. (1967). It was re-enacted by the Senate in 1968 without change, 
114 Cong. Rec. 5838, as an amendment to a House-originated bill, H. R. 
2516, 90th Cong., 2d Sess. (1968), and was then approved by the House 
and signed into law by the President as Titles II through VII of the Civil 
Rights Act of 1968, Pub. L. 90-284, 82 Stat. 77. Thus, the first Title of 
the ICRA was enacted as Title II of the Civil Rights Act of 1968. The 
six Titles of the ICRA will be referred to herein by their title numbers 
as they appeared in the version of S. 1843 passed by the Senate in 1967.
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enforce its substantive provisions. The threshold issue in 
this case is thus whether the Act may be interpreted to im-
pliedly authorize such actions, against a tribe or its officers, in 
the federal courts. For the reasons set forth below, we hold 
that the Act cannot be so read.

I
Respondent Julia Martinez is a full-blooded member of the 

Santa Clara Pueblo, and resides on the Santa Clara Reserva-
tion in Northern New Mexico. In 1941 she married a Navajo 
Indian with whom she has since had several children, includ-
ing respondent Audrey Martinez. Two years before this mar-
riage, the Pueblo passed the membership ordinance here at 
issue, which bars admission of the Martinez children to the 
tribe because their father is not a Santa Ciaran.2 Although 
the children were raised on the reservation and continue to 
reside there now that they are adults, as a result of their 
exclusion from membership they may not vote in tribal elec-
tions or hold secular office in the tribe; moreover, they have 
no right to remain on the reservation in the event of their

2 The ordinance, enacted by the Santa Clara Pueblo Council pursuant to 
its legislative authority under the Constitution of the Pueblo, establishes 
the following membership rules:

“1. All children bom of marriages between members of the Santa Clara 
Pueblo shall be members of the Santa Clara Pueblo.

“2. . . . [C]hildren bom of marriages between male members of the 
Santa Clara Pueblo and non-members shall be members of the Santa 
Clara Pueblo.

“3. Children born of marriages between female members of the Santa 
Clara Pueblo and non-members shall not be members of the Santa Clara 
Pueblo.

“4. Persons shall not be naturalized as members of the Santa Clara 
Pueblo under any circumstances.”
Respondents challenged only subparagraphs 2 and 3. By virtue of sub-
paragraph 4, Julia Martinez’ husband is precluded from joining the Pueblo 
and thereby assuring the children’s membership pursuant to subpara-
graph 1.
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mother’s death, or to inherit their mother’s home or her pos-
sessory interests in the communal lands.

After unsuccessful efforts to persuade the tribe to change 
the membership rule, respondents filed this lawsuit in the 
United States District Court for the District of New Mexico, 
on behalf of themselves and others similarly situated.3 Peti-
tioners moved to dismiss the complaint on the ground that 
the court lacked jurisdiction to decide intratribal controver-
sies affecting matters of tribal self-government and sover-
eignty. The District Court rejected petitioners’ contention, 
finding that jurisdiction was conferred by 28 U. S. C. 
§ 1343 (4) and 25 U. S. C. § 1302 (8). The court apparently 
concluded, first, that the substantive provisions of Title I 
impliedly authorized civil actions for declaratory and injunc-
tive relief, and second, that the tribe was not immune from 
such suit.4 Accordingly, the motion to dismiss was denied. 
402 F. Supp. 5 (1975).

Following a full trial, the District Court found for peti-
tioners on the merits. While acknowledging the relatively 
recent origin of the disputed rule, the District Court never-

3 Respondent Julia Martinez was certified to represent a class consist-
ing of all women who are members of the Santa Clara Pueblo and have 
married men who are not members of the Pueblo, while Audrey Martinez 
was certified as the class representative of all children bom to marriages 
between Santa Ciaran women and men who are not members of the Pueblo.

4 Section 1343 (4) gives the district courts “jurisdiction of any civil action 
authorized by law to be commenced by any person ... to secure equitable 
or other relief under any Act of Congress providing for the protection of 
civil rights” (emphasis added). The District Court evidently believed 
that jurisdiction could not exist under § 1343 (4) unless the ICRA did in 
fact authorize actions for declaratory or injunctive relief in appropriate 
cases. For purposes of this case, we need not decide whether § 1343 (4) 
jurisdiction can be established merely by presenting a substantial question 
concerning the availability of a particular form of relief. Cf. Bell v. 
Hood, 327 U. S. 678 (1946) (jurisdiction under 28 U. S. C. § 1331). See 
also United States v. Memphis Cotton Oil Co., 288 U. S. 62, 67-68 
(1933) (Cardozo, J.).
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theless found it to reflect traditional values of patriarchy still 
significant in tribal life. The court recognized the vital im-
portance of respondents’ interests,5 but also determined that 
membership rules were “no more or less than a mechanism of 
social . . . self-definition,” and as such were basic to the tribe’s 
survival as a cultural and economic entity. Id., at 15.6 In 
sustaining the ordinance’s validity under the “equal protec-
tion clause” of the ICRA, 25 U. S. C. § 1302 (8), the District 
Court concluded that the balance to be struck between these 
competing interests was better left to the judgment of the 
Pueblo:

“[T]he equal protection guarantee of the Indian Civil 
Rights Act should not be construed in a manner which 
would require or authorize this Court to determine which 
traditional values will promote cultural survival and 
should therefore be preserved .... Such a determina-
tion should be made by the people of Santa Clara; not 
only because they can best decide what values are impor-
tant, but also because they must live with the decision 
every day. .. .

“. . . To abrogate tribal decisions, particularly in the 
delicate area of membership, for whatever ‘good’ reasons, 
is to destroy cultural identity under the guise of saving 
it.” 402 F. Supp., at 18-19.

On respondents’ appeal, the Court of Appeals for the Tenth 
Circuit upheld the District Court’s determination that 28 
U. S. C. § 1343 (4) provides a jurisdictional basis for actions

5 The court found that “Audrey Martinez and many other children 
similarly situated have been brought up on the Pueblo, speak the Tewa 
language, participate in its life, and are, culturally, for all practical pur-
poses, Santa Ciaran Indians.” 402 F. Supp., at 18.

6 The Santa Clara Pueblo is a relatively small tribe. Approximately 
1,200 members reside on the reservation; 150 members of the Pueblo live 
elsewhere. In addition to tribal members, 150-200 nonmembers live on 
the reservation.
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under Title I of the ICRA. 540 F. 2d 1039, 1042 (1976). 
It found that “since [the ICRA] was designed to provide 
protection against tribal authority, the intention of Con-
gress to allow suits against the tribe was an essential aspect 
[of the ICRA]. Otherwise, it would constitute a mere unen-
forceable declaration of principles.” Ibid. The Court of 
Appeals disagreed, however, with the District Court’s ruling on 
the merits. While recognizing that standards of analysis de-
veloped under the Fourteenth Amendment’s Equal Protection 
Clause were not necessarily controlling in the interpretation of 
this statute, the Court of Appeals apparently concluded that 
because the classification was one based upon sex it was 
presumptively invidious and could be sustained only if justified 
by a compelling tribal interest. See id., at 1047-1048. 
Because of the ordinance’s recent vintage, and because in the 
court’s view the rule did not rationally identify those persons 
who were emotionally and culturally Santa Ciarans, the court 
held that the tribe’s interest in the ordinance was not sub-
stantial enough to justify its discriminatory effect. Ibid.

We granted certiorari, 431 U. S. 913 (1977), and we now 
reverse.

II
Indian tribes are “distinct, independent political communi-

ties, retaining their original natural rights” in matters of 
local self-government. Worcester v. Georgia, 6 Pet. 515, 
559 (1832); see United States v. Mazurie, 419 U. S. 544, 
557 (1975); F. Cohen, Handbook of Federal Indian Law 
122-123 (1945). Although no longer “possessed of the full 
attributes of sovereignty,” they remain a “separate people, 
with the power of regulating their internal and social rela-
tions.” United States v. Kagama, 118 U. S. 375, 381-382 
(1886). See United States v. Wheeler, 435 U. S. 313 (1978). 
They have power to make their own substantive law in inter-
nal matters, see Roff v. Burney, 168 U. S. 218 (1897) (mem-
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bership); Jones v. Meehan, 175 U. S. 1, 29 (1899) (inheritance 
rules); United States v. Quiver, 241 U. S. 602 (1916) (domes-
tic relations), and to enforce that law in their own forums, 
see, e. g., Williams v. Lee, 358 U. S. 217 (1959).

As separate sovereigns pre-existing the Constitution, tribes 
have historically been regarded as unconstrained by those con-
stitutional provisions framed specifically as limitations on fed-
eral or state authority. Thus, in Talton v. Mayes, 163 U. S. 
376 (1896), this Court held that the Fifth Amendment did 
not “operat[e] upon” “the powers of local self-government 
enjoyed” by the tribes. Id., at 384. In ensuing years the 
lower federal courts have extended the holding of Talton to 
other provisions of the Bill of Rights, as well as to the Four-
teenth Amendment.7

As the Court in Talton recognized, however, Congress 
has plenary authority to limit, modify or eliminate the 
powers of local self-government which the tribes otherwise 
possess. Ibid. See, e. g., United States v. Kagama, supra,

7 See, e. g., Twin Cities Chippewa Tribal Council v. Minnesota 
Chippewa Tribe, 370 F. 2d 529, 533 (CA8 1967) (Due Process Clause of 
Fourteenth Amendment); Native American Church v. Navajo Tribal 
Council, 272 F. 2d 131 (CA10 1959) (freedom of religion under First and 
Fourteenth Amendments); Barta v. Oglala Sioux Tribe, 259 F. 2d 553 
(CA8 1958), cert, denied, 358 U. S. 932 (1959) (Fourteenth Amend-
ment). See also Martinez v. Southern Ute Tribe, 249 F. 2d 915, 919 
(CA10 1957), cert, denied, 356 U. S. 960 (1958) (applying Talton to Fifth 
Amendment due process claim); Groundhog v. Keeler, 442 F. 2d 674, 678 
(CA10 1971). But see Colliflower v. Garland, 342 F. 2d 369 (CA9 1965), 
and Settler v. Yakima Tribal Court, 419 F. 2d 486 (CA9 1969), cert, 
denied, 398 U. S. 903 (1970), both holding that where a tribal court was 
so pervasively regulated by a federal agency that it was in effect a federal 
instrumentality, a writ of habeas corpus would lie to a person detained by 
that court in violation of the Constitution.

The line of authority growing out of Talton, while exempting Indian 
tribes from constitutional provisions addressed specifically to State or Fed-
eral Governments, of course, does not relieve State and Federal Governments 
of their obligations to individual Indians under these provisions.
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at 379-381, 383-384; Cherokee Nation v. Hitchcock, 187 
U. S. 294, 305-307 (1902). Title I of the ICRA, 25 U. S. C. 
§§ 1301-1303, represents an exercise of that authority. In 
25 U. S. C. § 1302, Congress acted to modify the effect of 
Talton and its progeny by imposing certain restrictions upon 
tribal governments similar, but not identical, to those con-
tained in the Bill of Rights and the Fourteenth Amendment.8 

8 Section 1302 in its entirety provides that:
“No Indian tribe in exercising powers of self-government shall—
“(1) make or enforce any law prohibiting the free exercise of religion, or 

abridging the freedom of speech, or of the press, or the right of the people 
peaceably to assemble and to petition for a redress of grievances;

“ (2) violate the right of the people to be secure in their persons, houses, 
papers, and effects against unreasonable search and seizures, nor issue war-
rants, but upon probable cause, supported by oath or affirmation, and par-
ticularly describing the place to be searched and the person or thing to be 
seized;

“(3) subject any person for the same offense to be twice put in jeopardy;
“(4) compel any person in any criminal case to be a witness against 

himself;
“(5) take any private property for a public use without just compen-

sation;
“(6) deny to any person in a criminal proceeding the right to a speedy 

and public trial, to be informed of the nature and cause of the accusation, 
to be confronted with the witnesses against him, to have compulsory 
process for obtaining witnesses in his favor, and at his own expense to 
have the assistance of counsel for his defense;

“(7) require excessive bail, impose excessive fines, inflict cruel and 
unusual punishments, and in no event impose for conviction of any one 
offense any penalty or punishment greater than imprisonment for a term 
of six months or a fine of $500, or both;

“(8) deny to any person within its jurisdiction the equal protection of 
its laws or deprive any person of liberty or property without due process 
of law;

“(9) pass any bill of attainder or ex post facto law; or
“(10) deny to any person accused of an offense punishable by imprison-

ment the right, upon request, to a trial by jury of not less than six 
persons.”

Section 1301 is a definitional section, which provides, inter alia, that the 
“powers of self-government” shall include “all governmental powers pos-
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In 25 U. S. C. § 1303, the only remedial provision expressly 
supplied by Congress, the “privilege of the writ of habeas cor-
pus” is made “available to any person, in a court of the United 
States, to test the legality of his detention by order of an 
Indian tribe.”

Petitioners concede that § 1302 modifies the substantive 
law applicable to the tribe; they urge, however, that Congress 
did not intend to authorize federal courts to review violations 
of its provisions except as they might arise on habeas corpus. 
They argue, further, that Congress did not waive the tribe’s 
sovereign immunity from suit. Respondents, on the other 
hand, contend that § 1302 not only modifies the substantive 
law applicable to the exercise of sovereign tribal powers, but 
also authorizes civil suits for equitable relief against the tribe 
and its officers in federal courts. We consider these conten-
tions first with respect to the tribe.

Ill
Indian tribes have long been recognized as possessing the 

common-law immunity from suit traditionally enjoyed by 
sovereign powers. Turner v. United States, 248 U. S, 354, 358 
(1919); United States v. United States Fidelity & Guaranty, 
Co., 309 U. S. 506, 512-513 (1940); Puyallup Tribe v. 
Washington Dept, of Game, 433 U. S. 165, 172-173 (1977). 
This aspect of tribal sovereignty, like all others, is subject to 
the superior and plenary control of Congress. But “without 
congressional authorization,” the “Indian Nations are exempt 
from suit.” United States v. United States Fidelity de Guar-
anty Co., supra, at 512.

It is settled that a waiver of sovereign immunity “ ‘cannot 
be implied but must be unequivocally expressed.’ ” United 
States v. Testan, 424 U. S. 392, 399 (1976), quoting, United

sessed by an Indian tribe, executive, legislative and judicial, and all 
offices, bodies, and tribunals by and through which they are executed . . . .” 
25 U. 8. C. § 1301 (2).
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States v. King, 395 U. S. 1, 4 (1969). Nothing on the face 
of Title I of the ICR A purports to subject tribes to the juris-
diction of the federal courts in civil actions for injunctive or 
declaratory relief. Moreover, since the respondent in a 
habeas corpus action is the individual custodian of the pris-
oner, see, e. g., 28 U. S. C. § 2243, the provisions of § 1303 
can hardly be read as a general waiver of the tribe’s sovereign 
immunity. In the absence here of any unequivocal expres-
sion of contrary legislative intent, we conclude that suits 
against the tribe under the ICRA are barred by its sovereign 
immunity from suit.

IV
As an officer of the Pueblo, petitioner Lucario Padilla is 

not protected by the tribe’s immunity from suit. See Puyal-
lup Tribe v. Washington Dept, of Game, supra, at 171-172; 
cf. Ex parte Young, 209 U. S. 123 (1908). We must there-
fore determine whether the cause of action for declaratory 
and injunctive relief asserted here by respondents, though 
not expressly authorized by the statute, is nonetheless im-
plicit in its terms.

In addressing this inquiry, we must bear in mind that 
providing a federal forum for issues arising under § 1302 con-
stitutes an interference with tribal autonomy and self-govern-
ment beyond that created by the change in substantive law 
itself. Even in matters involving commercial and domestic 
relations, we have recognized that “subjecting] a dispute 
arising on the reservation among reservation Indians to a 
forum other than the one they have established for them-
selves,” Fisher v. District Court, 424 U. S. 382, 387-388 
(1976), may “undermine the authority of the tribal 
cour[ t] . . . and hence . . . infringe on the right of the Indians 
to govern themselves.” Williams v. Lee, 358 U. S., at 223.9 

9 In Fisher, we held that a state court did not have jurisdiction over an 
adoption proceeding in which all parties were members of an Indian tribe 
and residents of the reservation. Rejecting the mother’s argument that 
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A fortiori, resolution in a foreign forum of intratribal disputes 
of a more “public” character, such as the one in this case, 
cannot help but unsettle a tribal government’s ability to main-
tain authority. Although Congress clearly has power to 
authorize civil actions against tribal officers, and has done 
so with respect to habeas corpus relief in § 1303, a proper 
respect both for tribal sovereignty itself and for the plenary 
authority of Congress in this area cautions that we tread 
lightly in the absence of clear indications of legislative intent. 
Cf. Antoine v. Washington, 420 U. S. 194, 199-200 (1975); 
Choate v. Trapp, 224 U. S. 665, 675 (1912).

With these considerations of “Indian sovereignty . . . [as] 
a backdrop against which the applicable . . . federal statut[e] 
must be read,” McClanahan v. Arizona State Tax Comm’n, 
411 U. S. 164, 172 (1973), we turn now to those factors 
of more general relevance in determining whether a cause of 
action is implicit in a statute not expressly providing one. See 
Cort v. Ash, 422 U. S. 66 (1975).10 We note at the outset that

denying her access to the state courts constituted an impermissible racial 
discrimination, we reasoned:
“The exclusive jurisdiction of the Tribal Court does not derive from the 
race of the plaintiff but rather from the quasi-sovereign status of the North-
ern Cheyenne Tribe under federal law .... [E]ven if a jurisdictional 
holding occasionally results in denying an Indian plaintiff a forum to which 
a non-Indian has access, such disparate treatment of the Indian is justi-
fied because it is intended to benefit the class of which he is a member by 
furthering the congressional policy of Indian self-government.” 424 U. S., 
at 390-391.

In Williams v. Lee, we held that a non-Indian merchant could not 
invoke the jurisdiction of a state court to collect a debt owed by a 
reservation Indian and arising out of the merchant’s activities on the res-
ervation, but instead must seek relief exclusively through tribal remedies.

10 “First, is the plaintiff ‘one of the class for whose especial benefit the 
statute was enacted,’ Texas & Pacific R. Co. v. Rigsby, 241 U. S. 33, 39 
(1916) (emphasis supplied)—that is, does the statute create a federal right 
in favor of the plaintiff? Second, is there any indication of legislative 
intent, explicit or implicit, either to create such a remedy or to deny 
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a central purpose of the ICRA and in particular of Title I 
was to “secur [e] for the American Indian the broad constitu-
tional rights afforded to other Americans,” and thereby to 
“protect individual Indians from arbitrary and unjust actions 
of tribal governments.” S. Rep. No. 841, 90th Cong., 1st 
Sess., 5-6 (1967). There is thus no doubt that respondents, 
American Indians living on the Santa Clara Reservation, are 
among the class for whose especial benefit this legislation was 
enacted. Texas & Pacific R. Co. v. Rigsby, 241 U. S. 33, 
39 (1916); see Cort v. Ash, supra, at 78. Moreover, we have 
frequently recognized the propriety of inferring a federal cause 
of action for the enforcement of civil rights, even when Con-
gress has spoken in purely declarative terms. See, e. g., Jones 
v. Alfred H. Mayer Co., 392 U. S. 409, 414 n. 13 (1968); Sulli-
van v. Little Hunting Park, Inc., 396 U. S. 229, 238-240 
(1969). See also Bivens v. Six Unknown Fed. Narcotics 
Agents, 403 U. S. 388 (1971). These precedents, however,., 
are simply not dispositive here. Not only are we unper-
suaded that a judicially sanctioned intrusion into tribal sover-
eignty is required to fulfill the purposes of the ICRA, but to 
the contrary, the structure of the statutory scheme and the 
legislative history of Title I suggest that Congress’ failure 
to provide remedies other than habeas corpus was a delib-
erate one. See National Railroad Passenger Corp. v. Na-

one? See, e. g., National Railroad Passenger Corp. v. National Assn, of 
Railroad Passengers, 414 U. S. 453, 458, 460 (1974) (Amtrak). Third, is 
it consistent with the underlying purposes of the legislative scheme to 
imply such a remedy for the plaintiff? See, e. g., Amtrak, supra; Securi-
ties Investor Protection Corp. n . Barbour, 421 U. S. 412, 423 (1975); 
Calhoon v. Harvey, 379 U. S. 134 (1964). And finally, is the cause of 
action one traditionally relegated to state [or tribal] law, in an area basi-
cally the concern of the States [or tribes], so that it would be inappro-
priate to infer a cause of action based solely on federal law?” Cort v. 
Ash, 422 U. S., at 78.
See generally Note, Implication of Civil Remedies Under the Indian Civil 
Rights Act, 75 Mich. L. Rev. 210 (1976).
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tional Assn, of Railroad Passengers, 414 U. S. 453 (1974); 
Cort v. Ash, supra.

A
Two distinct and competing purposes are manifest in the 

provisions of the ICRA: In addition to its objective of 
strengthening the position of individual tribal members 
vis-à-vis the tribe, Congress also intended to promote the well- 
established federal “policy of furthering Indian self-govern-
ment.” Morton v. Mancari, 417 U. S. 535, 551 (1974); see 
Fisher v. District Court, A2A U. S., at 391.11 This commit-
ment to the goal of tribal self-determination is demonstrated 
by the provisions of Title I itself. Section 1302, rather than 
providing in wholesale fashion for the extension of consti-
tutional requirements to tribal governments, as had been 
initially proposed,11 12 selectively incorporated and in some in-
stances modified the safeguards of the Bill of Rights to fit 
the unique political, cultural, and economic needs of tribal gov-

11 One month before passage of the ICRA, President Johnson had urged 
its enactment as part of a legislative and administrative program with the 
overall goal of furthering “self-determination,” “self-help,” and “self-
development” of Indian tribes. See 114 Cong. Rec. 5518, 5520 (1968).

12 Exploratory hearings which led to the ICRA commenced in 1961 
before the Subcommittee on Constitutional Rights of the Senate Judiciary 
Committee. In 1964, Senator Ervin, Chairman of the Subcommittee, intro-
duced S. 3041-3048, 88th Cong., 2d Sess., on which no hearings were had. 
The bills were reintroduced in the 89th Congress as S. 961-968 and were 
the subject of extensive hearings by the Subcommittee. Hearings on 
S. 961-968 and S. J. Res. 40 before the Subcommittee on Constitutional 
Rights of the Senate Committee on the Judiciary, 89th Cong., 1st Sess. 
(1965) (hereinafter cited as 1965 Hearings).

S. 961 would have extended to tribal governments all constitutional pro-
visions applicable to the Federal Government. After criticism of this 
proposal at the hearings, Congress instead adopted the approach found 
in a substitute bill submitted by the Interior Department, reprinted in 
1965 Hearings 318, which, with some changes in wording, was enacted into 
law as 25 U. S. C. §§ 1302-1303. See also n. 1, supra.
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ernments.13 See n. 8, supra. Thus, for example, the statute 
does not prohibit the establishment of religion, nor does it 
require jury trials in civil cases, or appointment of counsel for 
indigents in criminal cases, cf. Argersinger v. Hamlin, 407 U. S. 
25 (1972).14

The other Titles of the ICRA also manifest a congressional 
purpose to protect tribal sovereignty from undue interfer-
ence. For instance, Title III, 25 U. S. C. §§ 1321-1326, 
hailed by some of the ICRA’s supporters as the most impor-
tant part of the Act,15 provides that States may not assume 
civil or criminal jurisdiction over “Indian country” without 

13 See, e. g., Subcommittee on Constitutional Rights of the Senate 
Committee on the Judiciary, Constitutional Rights of the American Indian: 
Summary Report of Hearings and Investigations Pursuant to S. Res. 194, 
89th Cong., 2d Sess., 8-11, 25 (Comm. Print 1966); 1965 Hearings 17, 21,
50 (statements of Solicitor of the Dept, of Interior); id., at 65 (statement 
of Arthur Lazarus, Jr., General Counsel for the Association of American 
Indian Affairs).

14 The provisions of § 1302, set forth fully in n. 8, supra, differ in lan-
guage and in substance in many other respects from those contained in the 
constitutional provisions on which they were modeled. The provisions of 
the Second and Third Amendments, in addition to those of the Seventh 
Amendment, were omitted entirely. The provision here at issue, § 1302 
(8), differs from the constitutional Equal Protection Clause in that it 
guarantees “the equal protection of its [the tribe’s] laws,” rather than 
of “the laws.” Moreover, § 1302 (7), which prohibits cruel or unusual 
punishments and excessive bails, sets an absolute limit of six months’ 
imprisonment and a $500 fine on penalties which a tribe may impose. 
Finally, while most of the guarantees of the Fifth Amendment were 
extended to tribal actions, it is interesting to note that § 1302 does not 
require tribal criminal prosecutions to be initiated by grand jury indict-
ment, which was the requirement of the Fifth Amendment specifically at 
issue and found inapplicable to tribes in Talton n . Mayes, discuss&d supra, 
at 56.

15 See, e. g., 114 Cong. Rec. 9596 (1968) (remarks of Rep. Meeds); 
Hearings on H. R. 15419 before the Subcommittee on Indian Affairs of the 
House Committee on Interior & Insular Affairs, 90th Cong., 2d Sess., 108 
(1968) (hereinafter cited as House Hearings). See also 1965 Hearings 198 
(remarks of Executive Director, National Congress of American Indians).
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the prior consent of the tribe, thereby abrogating prior law to 
the contrary.16 Other Titles of the ICRA provide for 
strengthening certain tribal courts through training of Indian 
judges,17 and for minimizing interference by the Federal Bu-
reau of Indian Affairs in tribal litigation.18

Where Congress seeks to promote dual objectives in a single 
statute, courts must be more than usually hesitant to infer 
from its silence a cause of action that, while serving one 
legislative purpose, will disserve the other. Creation of a 
federal cause of action for the enforcement of rights created 
in Title I, however useful it might be in securing compliance 
with § 1302, plainly would be at odds with the congressional 
goal of protecting tribal self-government. Not only would it 
undermine the authority of tribal forums, see supra, at 59-60, 
but it would also impose serious financial burdens on already 
“financially disadvantaged” tribes. Subcommittee on Consti-
tutional Rights, Senate Judiciary Committee, Constitutional

16 In 25 U. S. C. § 1323 (b), Congress expressly repealed § 7 of the Act of 
Aug. 15, 1953, 67 Stat. 590, which had authorized States to assume criminal 
and civil jurisdiction over reservations without tribal consent.

17 Title II of the ICRA provides, inter alia, “for the establishing of 
educational classes for the training of judges of courts of Indian offenses.” 
25 U. S. C. §1311(4). Courts of Indian offenses were created by 
the Federal Bureau of Indian Affairs to administer criminal justice for 
those tribes lacking their own criminal courts. See generally W. Hagan, 
Indian Police and Judges 104^125 (1966).

18 Under 25 U. S. C. § 81, the Secretary of the Interior and the Com-
missioner of Indian Affairs are generally required to approve any con-
tract made between a tribe and an attorney. At the exploratory hearings, 
see n. 12, supra, it became apparent that the Interior Department had 
engaged in inordinate delays in approving such contracts and had thereby 
hindered the tribes in defending and asserting their legal rights. See, e. g., 
Hearings before the Subcommittee on Constitutional Rights of the Senate 
Committee on the Judiciary pursuant to S. Res. 53, 87th Cong., 1st Sess., 
211 (1961) (hereinafter cited as 1961 Hearings); id., at 290, 341, 410. 
Title V of the ICRA, 25 U. S. C. § 1331, provides that the Department 
must act on applications for approval of attorney contracts within 90 days 
of their submission or the application will be deemed to have been granted.
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Rights of the American Indian: Summary Report of Hearings 
and Investigations Pursuant to S. Res. 194, 89th Cong., 
2d Sess., 12 (Comm. Print 1966) (hereinafter cited as Sum-
mary Report).19

Moreover, contrary to the reasoning of the court below, im-
plication of a federal remedy in addition to habeas corpus 
is not plainly required to give effect to Congress’ objective of 
extending constitutional norms to tribal self-government. 
Tribal forums are available to vindicate rights created by the 
ICRA, and § 1302 has the substantial and intended effect of 
changing the law which these forums are obliged to apply.20 
Tribal courts have repeatedly been recognized as appropriate 
forums for the exclusive adjudication of disputes affecting 
important personal and property interests of both Indians and 
non-Indians.21 See, e. g., Fisher v. District Court, 424 U. S.

19 The cost of civil litigation in federal district courts, in many instances 
located far from the reservations, doubtless exceeds that in most tribal 
forums. See generally 1 American Indian Policy Review Commission, 
Final Report 160-166 (1977); M. Price, Law and the American Indian 
154-160 (1973). And as became apparent in congressional hearings on 
the ICRA, many of the poorer tribes with limited resources and income 
could ill afford to shoulder the burdens of defending federal lawsuits. See, 
e. g., 1965 Hearings 131, 157; Summary Report 12; House Hearings 69 
(remarks of the Governor of the San Felipe Pueblo).

20 Prior to passage of the ICRA, Congress made detailed inquiries into the 
extent to which tribal constitutions incorporated “Bill of Rights” guaran-
tees, and the degree to which the tribal provisions differed from those 
found in the Constitution. See, e. g., 1961 Hearings 121, 166, 359; Hear-
ings before the Subcommittee on Constitutional Rights of the Senate 
Committee on the Judiciary pursuant to S. Res. 58, 88th Cong., 1st Sess., 
823 (1963). Both Senator Ervin, the ICRA’s chief sponsor, and President 
Johnson, in urging passage of the Act, explained the need for Title I on the 
ground that few tribal constitutions included provisions of the Bill of 
Rights. See House Hearings 131 (remarks of Sen. Ervin); 114 Cong. 
Rec. 5520 (1968) (message from the President).

21 There are 287 tribal governments in operation in the United States, 
of which 117 had operating tribal courts in 1976. 1 American Indian 
Policy Review Commission, supra n. 19, at 5, 163. In 1973 these courts
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382 (1976); Williams v. Lee, 358 U. S. 217 (1959). See also 
Ex parte Crow Dog, 109 U. S. 556 (1883). Nonjudicial tribal 
institutions have also been recognized as competent law-
applying bodies. See United States v. Mazurie, 419 U. S. 544 
(1975).* 17 * * * * 22 Under these circumstances, we are reluctant to dis-
turb the balance between the dual statutory objectives which 
Congress apparently struck in providing only for habeas cor-
pus relief.

B
Our reluctance is strongly reinforced by the specific legis-

lative history underlying 25 U. S. C. § 1303. This history, 
extending over more than three years,23 indicates that Con-
gress’ provision for habeas corpus relief, and nothing more, 
reflected a considered accommodation of the competing goals 
of “preventing injustices perpetrated by tribal governments,

handled approximately 70,000 cases. Id., at 163-164. Judgments of 
tribal courts, as to matters properly within their jurisdiction, have been 
regarded in some circumstances as entitled to full faith and credit in other 
courts. See, e. g., United States ex rel. Mackey v. Coxe, 18 How. 100 
(1856); Standley v. Roberts, 59 F. 836, 845 (CA8 1894), appeal dismissed,
17 S. Ct. 999, 41 L. Ed. 1177 (1896).

22 By the terms of its Constitution, adopted in 1935 and approved by the 
Secretary of the Interior in accordance with the Indian Reorganization 
Act of 1934, 25 U. S. C. § 476, judicial authority in the Santa Clara Pueblo 
is vested in its tribal council.

Many tribal constitutions adopted pursuant to 25 U. S. C. § 476, though 
not that of the Santa Clara Pueblo, include provisions requiring that tribal 
ordinances not be given effect until the Department of Interior gives its
approval. See 1 American Indian Policy Review Commission, supra n. 19,
at 187-188; 1961 Hearings 95. In these instances, persons aggrieved by 
tribal laws may, in addition to pursuing tribal remedies, be able to seek
relief from the Department of the Interior.

23 See n. 12, supra. Although extensive hearings on the ICRA were 
held in the Senate, see ibid., House consideration was extremely abbreviated. 
See House Hearings, supra; 114 Cong. Rec. 9614r-9615 (1968) (remarks 
of Rep. Aspinall).
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on the one hand, and, on the other, avoiding undue or precipi-
tous interference in the affairs of the Indian people.” Sum-
mary Report 11.

In settling on habeas corpus as the exclusive means for 
federal-court review of tribal criminal proceedings, Congress 
opted for a less intrusive review mechanism than had been 
initially proposed. Originally, the legislation would have 
authorized de novo review in federal court of all convictions 
obtained in tribal courts.24 At hearings held on the proposed 
legislation in 1965, however, it became clear that even those 
in agreement with the general thrust of the review provision— 
to provide some form of judicial review of criminal proceed-
ings in tribal courts—believed that de novo review would 
impose unmanageable financial burdens on tribal governments 
and needlessly displace tribal courts. See id., at 12; 1965 
Hearings 22-23, 157, 162, 341-342. Moreover, tribal repre-
sentatives argued that de novo review would “deprive the 
tribal court of all jurisdiction in the event of an appeal, thus 
having a harmful effect upon law enforcement within the 
reservation,” and urged instead that “decisions of tribal 
courts ... be reviewed in the U. S. district courts upon pe-
tition for a writ of habeas corpus.” Id., at 79. After con-
sidering numerous alternatives for review of tribal convic-
tions, Congress apparently decided that review by way of 
habeas corpus would adequately protect the individual inter-
ests at stake while avoiding unnecessary intrusions on tribal 
governments.

Similarly, and of more direct import to the issue in this 
case, Congress considered and rejected proposals for federal 
review of alleged violations of the Act arising in a civil con-
text. As initially introduced, the Act would have required 
the Attorney General to “receive and investigate” complaints 

24 S. 962, 89th Cong., 1st Sess. (1965), reprinted in 1965 Hearings 6-7. 
See n. 12, supra.
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relating to deprivations of an Indian’s statutory or constitu-
tional rights, and to bring “such criminal or other action as he 
deems appropriate to vindicate and secure such right to such 
Indian.”25 Notwithstanding the screening effect this pro-
posal would have had on frivolous or vexatious lawsuits, it was 
bitterly opposed by several tribes. The Crow Tribe represent-
ative stated:

“This [bill] would in effect subject the tribal sovereignty 
of self-government to the Federal government. ... [B]y 
its broad terms [it] would allow the Attorney General to 
bring any kind of action as he deems appropriate. By 
this bill, any time a member of the tribe would not be 
satisfied with an action by the [tribal] council, it would 
allow them [sic] to file a complaint with the Attorney 
General and subject the tribe to a multitude of investiga-
tions and threat of court action.” 1965 Hearings 235 
(statement of Mr. Real Bird).

In a similar vein, the Mescalero Apache Tribal Council argued 
that “ [i]f the perpetually dissatisfied individual Indian were 
to be armed with legislation such as proposed in [this bill] he 
could disrupt the whole of a tribal government.” Id., at 343. 
In response, this provision for suit by the Attorney General 
was completely eliminated from the ICRA. At the same time, 
Congress rejected a substitute proposed by the Interior Depart-
ment that would have authorized the Department to adjudi-
cate civil complaints concerning tribal actions, with review in 
the district courts available from final decisions of the 
agency.26

25 S. 963, 89th Cong., 1st Sess. (1965). See n. 12, supra.
26 The Interior Department substitute, reprinted in 1965 Hearings 318, 

provided in relevant part:
“Any action, other than a criminal action, taken by an Indian tribal 

government which deprives any American Indian of a right or freedom 
established and protected by this Act may be reviewed by the Secretary of 
the Interior upon his own motion or upon the request of said Indian. If 
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Given this history, it is highly unlikely that Congress would 
have intended a private cause of action for injunctive and 
declaratory relief to be available in the federal courts to secure 
enforcement of § 1302. Although the only Committee Report 
on the ICRA in its final form, S. Rep. No. 841, 90th Cong., 
1st Sess. (1967), sheds little additional light on this question, 
it would hardly support a contrary conclusion.27 Indeed, its 
description of the purpose of Title I,28 as well as the floor 

the Secretary determines that said Indian has been deprived of any such 
right or freedom, he shall require the Indian tribal government to take 
such corrective action as he deems necessary. Any final decision of the 
Secretary may be reviewed by the United States district court in the district 
in which the action arose and such court shall have jurisdiction thereof.”

In urging Congress to adopt this proposal, the Solicitor of Interior 
specifically suggested that “Congress has the power to give to the courts 
the jurisdiction that they would require to review the actions of an Indian 
tribal court,” and that the substitute bill which the Department proposed 
“would actually confer on the district courts the jurisdiction they require 
to consider these problems.” Id., at 23-24. Congress’ failure to adopt this 
'provision is noteworthy particularly because it did adopt the other portion 
of the Interior substitute bill, which led to the current version of §§ 1302 
and 1303. See n. 12, supra.

27 Respondents rely most heavily on a rambling passage in the Report 
discussing Talton v. Mayes and its progeny, see n. 7, supra, some of which 
arose in a civil context. S. Rep. No. 841, at 8-11. Although there is 
some language suggesting that Congress was concerned about the unavail-
ability of relief in federal court, the Report nowhere states that Title I 
would be enforceable in a cause of action for declaratory or injunctive 
relief, and the cited passage is fully consistent with the conclusion that 
Congress intended only to modify the substance of the law applicable 
to Indian tribes, and to allow enforcement in federal court through habeas 
corpus. The Report itself characterized the import of its discussion as 
follows:

“These cases illustrate the continued denial of specific constitutional 
guarantees to litigants in tribal court proceedings, on the ground that the 
tribal courts are quasi-sovereign entities to which general provisions in 
the Constitution do not apply.” Id., at 10.

28 The Report states: “The purpose of title I is to protect individual 
Indians from arbitrary and unjust actions by tribal governments. This
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debates on the bill,* 29 indicates that the ICRA was generally 
understood to authorize federal judicial review of tribal actions 
only through the habeas corpus provisions of § 1303.30 These 
factors, together with Congress’ rejection of proposals that 
clearly would have authorized causes of action other than 
habeas corpus, persuade us that Congress, aware of the intru-
sive effect of federal judicial review upon tribal self-govern-
ment, intended to create only a limited mechanism for such 
review, namely, that provided for expressly in § 1303.

is accomplished by placing certain limitations on an Indian tribe in the 
exercise of its powers of self-government.” Id., at 6. It explains further 
that “[i]t is hoped that title II [25 U. S. C. § 1311], requiring the Secretary 
of the Interior to recommend a model code [to govern the administration of 
justice] for all Indian tribes, will implement the effect of title I.” Ibid. 
(Although § 1311 by its terms refers only to courts of Indian offenses, 
see n. 17, supra, the Senate Report makes clear that the code is intended 
to serve as a model for use in all tribal courts. S. Rep. No. 841, supra, at 
6, 11.) Thus, it appears that the Committee viewed § 1302 as enforceable 
only on habeas corpus and in tribal forums.

29 Senator Ervin described the model code provisions of Title II, see 
n. 28, supra, as “the proper vehicle by which the objectives” of Title I 
should be achieved. 113 Cong. Rec. 13475 (1967). And Congressman 
Reifel, one of the ICRA’s chief supporters in the House, explained that 
“by providing for a writ of habeas corpus from the Federal court, the bill 
would assure effective enforcement of these fundamental rights.” 114 
Cong. Rec. 9553 (1968).

30 Only a few tribes had an opportunity to comment on the ICRA in 
its final form, since the House held only one day of hearings on the legis-
lation. See n. 23, supra. The Pueblos of New Mexico, testifying in 
opposition to the provisions of Title I, argued that the habeas corpus 
provision of § 1303 “opens an avenue through which Federal courts, lacking 
knowledge of our traditional values, customs, and laws, could review and 
offset the decisions of our tribal councils.” House Hearings 37. It is 
inconceivable that, had they understood the bill impliedly to authorize 
other actions, they would have remained silent, as they did, concerning 
this possibility. It would hardly be consistent with “[t]he overriding duty 
of our Federal Government to deal fairly with Indians,” Morton v. Ruiz, 
415 U. S. 199, 236 (1974), lightly to imply a cause of action on which the 
tribes had no prior opportunity to present their views.
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V
As the bill’s chief sponsor, Senator Ervin,31 commented in 

urging its passage, the ICRA “should not be considered as the 
final solution to the many serious constitutional problems 
confronting the American Indian.” 113 Cong. Rec. 13473 
(1967). Although Congress explored the extent to which 
tribes were adhering to constitutional norms in both civil and 
criminal contexts, its legislative investigation revealed that the 
most serious abuses of tribal power had occurred in the admin-
istration of criminal justice. See ibid., quoting Summary 
Report 24. In light of this finding, and given Congress’ desire 
not to intrude needlessly on tribal self-government, it is not 
surprising that Congress chose at this stage to provide for 
federal review only in habeas corpus proceedings.

By not exposing tribal officials to the full array of federal 
remedies available to redress actions of federal and state offi-
cials, Congress may also have considered that resolution of 

) statutory issues under § 1302, and particularly those issues 
likely to arise in a civil context, will frequently depend on 
questions of tribal tradition and custom which tribal forums 
may be in a better position to evaluate than federal courts. 
Our relations with the Indian tribes have “always been . . . 
anomalous . . . and of a complex character.” United States v. 
Kagama, 118 U. S., at 381. Although we early rejected the 
notion that Indian tribes are “foreign states” for jurisdictional 
purposes under Art. Ill, Cherokee Nation v. Georgia, 5 Pet. 1 
(1831), we have also recognized that the tribes remain quasi-
sovereign nations which, by government structure, culture, and 
source of sovereignty are in many ways foreign to the consti-
tutional institutions of the Federal and State Governments. 
See Elk v. Wilkins, 112 U. S. 94 (1884). As is suggested by 
the District Court’s opinion in this case, see supra, at 54, 

31 See generally Burnett, An Historical Analysis of the 1968 “Indian 
Civil Rights” Act, 9 Harv. J. Legis. 557, 574-602, 603 (1972).
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efforts by the federal judiciary to apply the statutory prohibi-
tions of § 1302 in a civil context may substantially interfere 
with a tribe’s ability to maintain itself as a culturally and 
politically distinct entity.32

As we have repeatedly emphasized, Congress’ authority over 
Indian matters is extraordinarily broad, and the role of courts 
in adjusting relations between and among tribes and their 
members correspondingly restrained. See Lone Wolf v. Hitch-
cock, 187 U. S. 553, 565 (1903). Congress retains authority 
expressly to authorize civil actions for injunctive or other 
relief to redress violations of § 1302, in the event that the 
tribes themselves prove deficient in applying and enforcing 
its substantive provisions. But unless and until Congress 
makes clear its intention to permit the additional intrusion on 
tribal sovereignty that adjudication of such actions in a fed-
eral forum would represent, we are constrained to find that 
§ 1302 does not impliedly authorize actions for declaratory or 
injunctive relief against either the tribe or its officers.

The judgment of the Court of Appeals is, accordingly,

Reversed.

Mr . Just ice  Blackmun  took no part in the consideration 
or decision of this case.

Mr . Justi ce  White , dissenting.
The declared purpose of the Indian Civil Rights Act of 

1968 (ICRA or Act), 25 U. S. C. §§ 1301-1341, is “to insure 
that the American Indian is afforded the broad constitutional 
rights secured to other Americans.” S. Rep. No. 841, 90th

32 A tribe's right to define its own membership for tribal purposes has 
long been recognized as central to its existence as an independent political 
community. See Roff n . Burney, 168 U. S. 218 (1897); Cherokee Inter-
marriage Cases, 203 U. S. 76 (1906). Given the often vast gulf between 
tribal traditions and those with which federal courts are more intimately 
familiar, the judiciary should not rush to create causes of action that would 
intrude on these delicate matters.
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Cong., 1st Sess., 6 (1967) (hereinafter Senate Report). The 
Court today, by denying a federal forum to Indians who allege 
that their rights under the ICRA have been denied by their 
tribes, substantially undermines the goal of the ICRA and in 
particular frustrates Title I’s1 purpose of “protecting] in-
dividual Indians from arbitrary and unjust actions of tribal 
governments.” Ibid. Because I believe that implicit within 
Title I’s declaration of constitutional rights is the authoriza-
tion for an individual Indian to bring a civil action in federal 
court against tribal officials1 2 for declaratory and injunctive 
relief to enforce those provisions, I dissent.

Under 28 U. S. C. § 1343 (4), federal district courts have 
jurisdiction over “any civil action authorized by law to be 
commenced by any person . . . [t]o recover damages or to 
secure equitable or other relief under any Act of Congress pro-
viding for the protection of civil rights, including the right to 
vote.” Because the ICRA is unquestionably a federal Act 
“providing for the protection of civil rights,” the necessary 
inquiry is whether the Act authorizes the commencement of 
a civil action for such relief.

The Court noted in Bell v. Hood, 327 U. S. 678, 684 (1946) 
(footnote omitted), that “where federally protected rights 
have been invaded, it has been the rule from the beginning 
that courts will be alert to adjust their remedies so as to grant 
the necessary relief.” The fact that a statute is merely 
declarative and does not expressly provide for a cause of 
action to enforce its terms “does not, of course, prevent a 
federal court from fashioning an effective equitable remedy,” 

125 U. S. C. §§ 1301-1303.
2 Because the ICRA is silent on the question, I agree with the Court 

that the Act does not constitute a waiver of the Pueblo’s sovereign immu-
nity. The relief respondents seek, however, is available against petitioner 
Lucario Padilla, the Governor of the Pueblo. Under the Santa Clara 
Constitution, the Governor is charged with the duty of enforcing the 
Pueblo’s laws. App. 5.
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Jones v. Alfred H. Mayer Co., 392 U. S. 409, 414 n. 13 (1968), 
for “[t]he existence of a statutory right implies the existence 
of all necessary and appropriate remedies.” Sullivan v. Little 
Hunting Park, Inc., 396 U. S. 229, 239 (1969). We have pre-
viously identified the factors that are relevant in determining 
whether a private remedy is implicit in a statute not expressly 
providing one: whether the plaintiff is one of the class for 
whose especial benefit the statute was enacted; whether there 
is any indication of legislative intent either to create a remedy 
or to deny one; whether such a remedy is consistent with the 
underlying purposes of the statute; and whether the cause of 
action is one traditionally relegated to state law. Cort v. 
Ash, 422 U. S. 66, 78 (1975). Application of these factors in 
the present context indicates that a private cause of action 
under Title I of the ICRA should be inferred.

As the majority readily concedes, “respondents, American 
Indians living on the Santa Clara reservation, are among the 
class for whose especial benefit this legislation was enacted.” 
Ante, at 61. In spite of this recognition of the congressional 
intent to provide these particular respondents with the guar-
antee of equal protection of the laws, the Court denies them 
access to the federal courts to enforce this right because it 
concludes that Congress intended habeas corpus to be the 
exclusive remedy under Title I. My reading of the statute 
and the legislative history convinces me that Congress did not 
intend to deny a private cause of action to enforce the rights 
granted under § 1302.

The ICRA itself gives no indication that the constitutional 
rights it extends to American Indians are to be enforced only 
by means of federal habeas corpus actions. On the contrary, 
since several of the specified rights are most frequently 
invoked in noncustodial situations,3 the natural assumption is

3 For example, habeas corpus relief is unlikely to be available to redress 
violations of freedom of speech, freedom of the press, free exercise of 
religion, or just compensation for the taking of property.
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that some remedy other than habeas corpus must be contem-
plated. This assumption is not dispelled by the fact that the 
Congress chose to enumerate specifically the rights granted 
under § 1302, rather than to state broadly, as was originally 
proposed, that “any Indian tribe in exercising its powers of 
local self-government shall be subject to the same limitations 
and restraints as those which are imposed on the Government 
of the United States by the United States Constitution.” 
S. 961, 89th Cong., 1st Sess. (1965). The legislative history 
reflects that the decision “to indicate in more specific terms 
the constitutional protections the American Indian possesses 
in relation to his tribe,” was made in recognition of the “pecu-
liarities of the Indian’s economic and social condition, his cus-
toms, his beliefs, and his attitudes . . . .” Subcommittee on 
Constitutional Rights of the Senate Committee on the Judici-
ary, Constitutional Rights of the American Indian: Summary 
Report of Hearings and Investigations pursuant to S. Res. 194, 
89th Cong., 2d Sess., 25, 9 (Comm. Print 1966) (hereinafter 
Summary Report). While I believe that the uniqueness of 
the Indian culture must be taken into consideration in apply-
ing the constitutional rights granted in § 1302, I do not think 
that it requires insulation of official tribal actions from federal- 
court scrutiny. Nor do I find any indication that Congress 
so intended.

The inferences that the majority draws from various changes 
Congress made in the originally proposed legislation are to 
my mind unsupported, by the legislative history. The first 
change the Court points to is the substitution of a habeas 
corpus provision for S. 962’s provision of de novo federal-court 
review of tribal criminal proceedings. See ante, at 67. This 
change, restricted in its concern to the criminal context, is of 
limited relevance to the question whether Congress intended 
a private cause of action to enforce rights arising in a civil 
context. Moreover, the reasons this change was made are not 
inconsistent with the recognition of such a cause of action. 



76 OCTOBER TERM, 1977

Whi te , J., dissenting 436 U. S.

The Summary Report explains that the change in S. 962 was 
made only because of displeasure with the degree of intrusion 
permitted by the original provision:

“No one appearing before the subcommittee or sub-
mitting testimony for the subcommittee’s consideration 
opposed the provision of some type of appeal from the 
decisions of tribal courts. Criticism of S. 962, however, 
was directed at the bill’s use of a trial de novo in a U. S. 
district court as the appropriate means of securing appel-
late review. . . .

“There was considerable support for the suggestion that 
the district court, instead of reviewing tribal court deci-
sions on a de novo basis, be authorized only to decide 
whether the accused was deprived of a constitutional 
right. If no deprivation were found, the tribal court deci-
sion would stand. If, on the other hand, the district 
court determined that an accused had suffered a denial 
of his rights at the hands of the tribal court, the case 
would be remanded with instructions for dismissal or 
retrial, as the district court might decide.” Summary 
Report 12-13 (footnote omitted).

The degree of intrusion permitted by a private cause of 
action to enforce the civil provisions of § 1302 would be no 
greater than that permitted in a habeas corpus proceeding. 
The federal district court’s duty would be limited to deter-
mining whether the challenged tribal action violated one of 
the enumerated rights. If found to be in violation, the 
action would be invalidated; if not, it would be allowed to 
stand. In no event would the court be authorized, as in a 
de novo review proceeding, to substitute its judgment con-
cerning the wisdom of the action taken for that of the tribal 
authorities.

Nor am I persuaded that Congress, by rejecting various pro-
posals for administrative review of alleged violations of Indian
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rights, indicated its rejection of federal judicial review of such 
violations. As the majority notes, the original version of the 
Act provided for investigation by the Attorney General of 
“any written complaint filed with him by any Indian . . . 
alleging that such Indian has been deprived of a right con-
ferred upon citizens of the United States by the laws and Con-
stitution of the United States.” S. 963, 89th Cong., 1st Sess. 
(1965). The bill would have authorized the Attorney Gen-
eral to bring whatever action he deemed appropriate to vin-
dicate such right. Although it is true that this provision was 
eliminated from the final version of the ICRA, the inference 
the majority seeks to draw from this fact is unwarranted.

It should first be noted that the focus of S. 963 was in large 
part aimed at nontribal deprivations of Indian rights. In 
explaining the need for the bill, the Subcommittee stated that 
it had received complaints of deprivations of Indians’ consti-
tutional rights in the following contexts, only two of which 
concern tribal actions: “[IJllegal detention of reservation 
Indians by State and tribal officials; arbitrary decisionmaking 
by the Bureau of Indian Affairs; denial of various State wel-
fare services to Indians living off the reservations; discrimina-
tion by government officials in health services; mistreatment 
and brutality against Indians by State and tribal law enforce-
ment officers; and job discrimination by Federal and State 
agencies and private businesses.” Hearings on S. 961-968 
and S. J. Res. 40 before the Subcommittee on Constitutional 
Rights of the Senate Committee on the Judiciary, 89th Cong., 
1st Sess., 8 (1965) (hereinafter 1965 Hearings). See also id., 
at 86 (testimony of Arthur Lazarus, Jr., General Counsel for 
the Association on American Indian Affairs, Inc.: “It is my 
understanding . . . that the complaints to be filed with the 
Attorney General are generally to be off-reservation violations 
of rights along the lines of the provisions in the Civil Rights 
Act”). Given this difference in focus, the elimination of this 
proposal has little relevance to the issue before us.
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Furthermore, the reasons for the proposal’s deletion are not 
as clear as the majority seems to indicate. While two wit-
nesses did express their fears that the proposal would disrupt 
tribal governments, many others expressed the view that the 
proposals gave the Attorney General no more authority than 
he already possessed. Id., at 92, 104, 227, 319. The Acting 
Secretary of the Interior was among those who thought that 
this additional authorization was not needed by the Attorney 
General because the Department of the Interior already rou-
tinely referred complaints of Indian rights violations to him 
for the commencement of appropriate litigation. Id., at 319.

The failure of Congress to adopt the Department of the 
Interior’s substitute provision provides even less support for 
the view that Congress opposed a private cause of action. 
This proposal would have allowed the Secretary of the Interior

• to review “[a]ny action, other than a criminal action, taken by 
an Indian tribal government which deprives any American 
Indian of a right or freedom established and protected by this 
Act . . .” and to take “such corrective action” as he deemed 
necessary. Id., at 318. It was proposed in tandem with a 
provision that would have allowed an Indian to appeal from 
a criminal conviction in a tribal court to the Secretary, who 
would then have been authorized to affirm, modify, or reverse 
the tribal court’s decision. Most of the discussion about this 
joint proposal focused on the review of criminal proceedings, 
and several witnesses expressed objection to it because it im-
properly “mixed” “the judicial process . . . with the executive 
process.” Id., at 96. See also id., at 294. Senator Ervin 
himself stated that he had “difficulty reconciling [his] ideas 
of the nature of the judicial process and the notion of taking 
an appeal in what is supposed to be a judicial proceeding to 
the executive branch of the Government.” Id., at 225. While 
the discussion of the civil part of the proposal was limited, it 
may be assumed that Congress was equally unreceptive to the
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idea of the Executive Branch’s taking “corrective actions” with 
regard to noncriminal actions of tribal governments.

In sum, then, I find no positive indication in the legislative 
history that Congress opposed a private cause of action to 
enforce the rights extended to Indians under § 1302.4 The 
absence of any express approval of such a cause of action, of 
course, does not prohibit its inference, for, as we stated in 
Cort: “[I]n situations in which it is clear that federal law 
has granted a class of persons certain rights, it is not necessary 
to show an intention to create a private cause of action, al-
though an explicit purpose to deny such cause of action would 
be controlling.” 422 U. S., at 82 (footnote omitted).

The most important consideration, of course, is whether a 
private cause of action would be consistent with the underly-

4 References in the legislative history to the role of Title Il’s model 
code in effectuating the purposes of Title I do not indicate that Congress 
rejected the possibility of a federal cause of action under § 1302. The 
wording of § 1311, which directs the Secretary of the Interior to recom-
mend a model code, demonstrates that in enacting Title II Congress was 
primarily concerned with criminal proceedings. Thus it requires the code 
to include
“provisions which will (1) assure that any individual being tried for an 
offense by a court of Indian offenses shall have the same rights, privileges, 
and immunities under the United States Constitution as would be guaran-
teed any citizen of the United States being tried in a Federal court for 
any similar offense, (2) assure that any individual being tried for an 
offense by a court of Indian offenses will be advised and made aware of his 
rights under the United States Constitution, and under any tribal consti-
tution applicable to such individual . . . .”
The remaining required provisions concern the qualifications for office of 
judges of courts of Indian offenses and educational classes for the training 
of such judges. While the enactment of Title II shows Congress’ desire 
to implement the provisions of § 1302 concerning rights of criminal defend-
ants and to upgrade the quality of tribal judicial proceedings, it gives no 
indication that Congress decided to deny a federal cause of action to 
review tribal actions arising in a noncriminal context.
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ing purposes of the Act. As noted at the outset, the Senate 
Report states that the purpose of the ICRA “is to insure that 
the American Indian is afforded the broad constitutional rights 
secured to other Americans.” Senate Report 6. Not only is 
a private cause of action consistent with that purpose, it is 
necessary for its achievement. The legislative history indi-
cates that Congress was concerned, not only about the Indian’s 
lack of substantive rights, but also about the lack of remedies 
to enforce whatever rights the Indian might have. During 
its consideration of this legislation, the Senate Subcommittee 
pointed out that “[t] hough protected against abridgment of 
his rights by State or Federal action, the individual Indian 
is . . . without redress against his tribal authorities.” Sum-
mary Report 3. It is clear that the Subcommittee’s concern 
was not limited to the criminal context, for it explained:

“It is not only in the operation of tribal courts that 
Indians enjoy something other than full benefit of the 
Bill of Rights. For example, a Navajo tribal council 
ordinance prohibiting the use of peyote resulted in an 
alleged abridgment of religious freedom when applied to 
members of the Native American Church, an Indian sect 
which uses the cactus plant in connection with its wor-
ship services.

“The opinion of the U. S. Court of Appeals for the 10th 
Circuit, in dismissing an action of the Native American 
Church against the Navajo tribal council, is instructive 
in pointing up the lack of remedies available to the Indian 
in resolving his differences with tribal officials.” Id., at 
3-4 (footnotes omitted).5

5 The opinion to which the Subcommittee was referring was Native 
American Church v. Navajo Tribal Council, 272 F. 2d 131 (CA10 1959), 
in which the court dismissed for lack of federal jurisdiction an action chal-
lenging a Navajo tribal ordinance making it a criminal offense “to intro-
duce into the Navajo country, sell, use or have in possession within the 
Navajo country, the bean known as peyote . . . .” Id., at 132. It was 
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It was “[t]o remedy these various situations and thereby to 
safeguard the rights of Indian citizens . . .” that the legisla-
tion resulting in the ICRA was proposed. Id., at 5.

Several witnesses appearing before the Senate Subcommittee 
testified concerning deprivations of their rights by tribal 
authorities and their inability to gain relief. Mr. Frank Takes 
Gun, President of the Native American Church, for example, 
stated that “the Indian is without an effective means to en-
force whatever constitutional rights he may have in tribal 
proceedings instituted to deprive him of liberty or property. 
While I suppose that abstractedly [sic] we might be said to 
enjoy [certain] rights . . . , the blunt fact is that unless the 
tribal court elects to confer that right upon us we have no way 
of securing it.” 1965 Hearings 164. Miss Emily Schuler, who 
accompanied a former Governor of the Isleta Pueblo to the 
hearings, echoed these concerns. She complained that “[t]he 
people get governors and sometimes they get power hungry 
and then the people have no rights at all,” to which Senator 
Ervin responded: “ Tower hungry’ is a pretty good shorthand 
statement to show why the people of the United States drew 
up a Constitution. They wranted to compel their rulers to 

contended that the ordinance violated plaintiffs’ right to the free exercise 
of religion. Because the court concluded that the First Amendment was 
not applicable to the tribe, it held that the federal courts lacked juris-
diction, “even though [the tribal laws or regulations] may have an impact 
to some extent on forms of religious worship.” Id., at 135.

The Senate Report also made note of this decision in what the majority 
terms a “rambling passage.” Ante, at 69 n. 27. In this passage the Com-
mittee reviewed various federal decisions relating to the question “whether 
a tribal Indian can successfully challenge on constitutional grounds specific 
acts or practices of the Indian tribe.” Senate Report 9. With only one 
exception, these decisions held that federal courts lacked jurisdiction to 
review alleged constitutional violations by tribal officials because the pro-
visions of the Bill of Rights were not binding on the tribes. This section 
of the Senate Report, which is included under the heading “Need for Leg-
islation,” indicates Congress’ concern over the Indian’s lack of remedies 
for tribal constitutional violations.
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stay within the bounds of that Constitution and not let that 
hunger for power carry them outside it.” Id., at 264.

Given Congress’ concern about the deprivations of Indian 
rights by tribal authorities, I cannot believe, as does the 
majority, that it desired the enforcement of these rights to be 
left up to the very tribal authorities alleged to have violated 
them. In the case of the Santa Clara Pueblo, for example, 
both legislative and judicial powers are vested in the same 
body, the Pueblo Council. See App. 3-5. To suggest that 
this tribal body is the “appropriate” forum for the adjudica-
tion of alleged violations of the ICRA is to ignore both reality 
and Congress’ desire to provide a means of redress to Indians 
aggrieved by their tribal leaders.6

Although the Senate Report’s statement of the purpose of 
the ICRA refers only to the granting of constitutional rights 
to the Indians, I agree with the majority that the legislative 
history demonstrates that Congress was also concerned with 
furthering Indian self-government. I do not agree, however, 
that this concern on the part of Congress precludes our recog-
nition of a federal cause of action to enforce the terms of the 
Act. The major intrusion upon the tribe’s right to govern 
itself occurred when Congress enacted the ICRA and man-

6 Testimony before the Subcommittee indicated that the mere provision 
of constitutional rights to the tribes did not necessarily guarantee that 
those rights would be observed. Mr. Lawrence Jaramillo, a former Gov-
ernor of the Isleta Pueblo, testified that, despite the tribal constitution’s 
guarantee of freedom of religion, the present tribal Governor had attempted 
to “alter certain religious procedures of the Catholic priest who resides on 
the reservation.” 1965 Hearings 261, 264. Mr. Jaramillo stated that the 
Governor “has been making his own laws and he has been making his own 
decisions and he has been making his own court rulings,” and he implored 
the Subcommittee:

“Honorable Senator Ervin, we ask you to see if we can have any pro-
tection on these constitutional rights. We do not want to give jurisdiction 
to the State. We want to keep it in Federal jurisdiction. But we are 
asking this. We know if we are not given justice that we would like to 
appeal a case to the Federal court.” Id., at 264.
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dated that the tribe “in exercising powers of self-government” 
observe the rights enumerated in § 1302. The extension of 
constitutional rights to individual citizens is intended to 
intrude upon the authority of government. And once it has 
been decided that an individual does possess certain rights 
vis-à-vis his government, it necessarily follows that he has 
some way to enforce those rights. Although creating a fed-
eral cause of action may “constitutfe] an interference with 
tribal autonomy and self-government beyond that created by 
the change in substantive law itself,” ante, at 59, in my mind 
it is a further step that must be taken ; otherwise, the change 
in the law may be meaningless.

The final consideration suggested in Cort is the appropriate-
ness of a federal forum to vindicate the right in question. As 
even the majority acknowledges, “we have frequently rec-
ognized the propriety of inferring a federal cause of action for 
the enforcement of civil rights . . . .” Ante, at 61. For the 
reasons set out above, I would make no exception here.

Because I believe that respondents stated a cause of action 
over which the federal courts have jurisdiction, I would pro-
ceed to the merits of their claim. Accordingly, I dissent from 
the opinion of the Court.
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KULKO v. SUPERIOR COURT OF CALIFORNIA IN AND 
FOR THE CITY AND COUNTY OF SAN FRANCISCO 

(HORN, REAL PARTY IN INTEREST)

APPEAL FROM THE SUPREME COURT OF CALIFORNIA

No. 77-293. Argued March 29, 1978—Decided May 15, 1978

Appellant and appellee, both then New York domiciliaries, were married 
in 1959 in California during appellant’s three-day stopover while he was 
en route to overseas military duty. After the marriage, appellee 
returned to New York, as did appellant following his tour of duty and a 
24-hour stopover in California. In 1961 and 1962 a son and daughter 
were bom to them in New York, where the family resided together until 
March 1972, when appellant and appellee separated. Appellee then 
moved to California. Under a separation agreement, executed by both 
parties in New York, the children were to remain with appellant father 
during the school year but during specified vacations with appellee 
mother, whom appellant agreed to pay $3,000 per year in child support 
for the periods when the children were in her custody. Appellee, after 
obtaining a divorce in Haiti, which incorporated the terms of the 
separation agreement, returned to California. In December 1973 the 
daughter at her request and with her father’s consent joined her mother 
in California, and remained there during the school year, spending vaca-
tions with her father. Appellee, without appellant’s consent, arranged 
for the son to join her in California about two years later. Appellee 
then brought this action against appellant in California to establish the 
Haitian divorce decree as a California judgment, to modify the judgment 
so as to award her full custody of the children, and to increase appellant’s 
child-support obligations. Appellant, resisting the claim for increased 
support, appeared specially, claiming that he lacked sufficient “minimum 
contacts” with that State under International Shoe Co. v. Washington, 
326 U. S. 310, 316, to warrant the State’s assertion of personal jurisdic-
tion over him. The California Supreme Court, upholding lower-court 
determinations adverse to appellant, concluded that where a nonresident 
defendant has caused an “effect” in the State by an act or omission 
outside the State, personal jurisdiction over the defendant arising from 
the effect may be exercised whenever “reasonable,” and that such exercise 
was “reasonable” here because appellant had “purposely availed himself 
of the benefits and protections of California” by sending the daughter to
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live with her mother there, and that it was “fair and reasonable” for the 
defendant to be subject to personal jurisdiction for the support of 
both children. Held: The exercise of in personam jurisdiction by the 
California courts over appellant, a New York domiciliary, would violate 
the Due Process Clause of the Fourteenth Amendment. The mere act 
of sending a child to California to live with her mother connotes no 
intent to obtain nor expectancy of receiving a corresponding benefit in 
that State that would make fair the assertion of that State’s judicial 
jurisdiction over appellant. Pp. 91-101.

(a) A defendant to be bound by a judgment against him must “have» 
certain minimum contacts with [the forum State] such that the 
maintenance of the suit does not offend ‘traditional notions of fair play 
and substantial justice.’ ” International Shoe Co. v. Washington, supra, 
at 316, quoting Milliken v. Meyer, 311 U. S. 457, 463. P. 92.

(b) The acquiescence of appellant in his daughter’s desire to live with 
her mother in California was not enough to confer jurisdiction over 
appellant in the California courts. See Shaffer v. Heitner, 433 U. S 
186, 216. P. 94.

(c) Exercise of in personam jurisdiction over appellant was not 
warranted by the financial benefit appellant derived from his daughter’s 
presence in California for nine months of the year, since any diminution 
in appellant’s household costs resulted not from the child’s presence in 
California but from her absence from appellant’s home, and from 
appellee’s failure to seek an increase in support payments in New York. 
Pp. 94-96.

(d) The “effects” rule that the California courts applied is intended 
to reach wrongful activity outside of the forum State causing injury 
within the State where such application would not be “unreasonable,” 
but here, where there is no claim that appellant visited physical injury 
on either property or persons in California ; where the cause of action 
arises from appellant’s personal, domestic relations; and where the 
controversy arises from a separation that occurred in New York, and 
modification is sought of a contract negotiated and signed in New York 
that had virtually no connection with the forum State, it is “unreason-
able” for California to assert personal jurisdiction over appellant. 
Pp. 96-97.

(e) Since appellant remained in the State of marital domicile and did 
no more than acquiesce in the stated preference of his daughter to live 
with her mother in California, basic considerations of fairness point 
decisively to appellant’s State of domicile as the proper forum for 
adjudicating this case, whatever be the merits of appellee’s underlying 
claim. Pp. 97-98.
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(f) California’s legitimate interest in ensuring the support of children 
residing in California without unduly disrupting the children’s lives is 
already being served by the State’s participation in the Uniform 
Reciprocal Enforcement of Support Act of 1968, which permits a 
California resident claiming support from a nonresident to file a petition 
in California and have its merits adjudicated in the State of the alleged 
obligor’s residence, without either party’s having to leave his or her own 
State. New York is a signatory to a similar statute. Those statutes 
appear to provide appellee with means to vindicate her claimed right to 

, additional child support from appellant and collection of any support 
payments found to be owed to her by appellant. Pp. 98-101.

Appeal dismissed and certiorari granted; 19 Cal. 3d 514, 564 P. 2d 353, 
reversed.

Mar sha ll , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Stew art , Bla ck mun , Reh nq ui st , and Ste ve ns , JJ., joined. 
Bre nna n , J., filed a dissenting opinion, in which Whi te  and Pow ell , JJ., 
joined, post, p. 101.

Lawrence H. Stotter argued the cause for appellant. With 
him on the brief was Edward Schaeffer.

Suzie S. Thorn argued the cause for appellee. With her on 
the brief was James E. Sutherland.

Mr . Justi ce  Marshall  delivered the opinion of the Court.
The issue before us is whether, in this action for child sup-

port, the California state courts may exercise in personam 
jurisdiction over a nonresident, nondomiciliary parent of minor 
children domiciled within the State. For reasons set forth 
below, we hold that the exercise of such jurisdiction would 
violate the Due Process Clause of the Fourteenth Amendment.

I
Appellant Ezra Kulko married appellee Sharon Kulko Horn 

in 1959, during appellant’s three-day stopover in California 
en route from a military base in Texas to a tour of duty in 
Korea. At the time of this marriage, both parties were domi-
ciled in and residents of New York State. Immediately fol-
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lowing the marriage, Sharon Kulko returned to New York, as 
did appellant after his tour of duty. Their first child, Darwin, 
was born to the Kulkos in New York in 1961, and a year later 
their second child, lisa, was born, also in New York. The 
Kulkos and their two children resided together as a family in 
New York City continuously until March 1972, when the 
Kulkos separated.

Following the separation, Sharon Kulko moved to San 
Francisco, Cal. A written separation agreement was drawn 
up in New York; in September 1972, Sharon Kulko flew 
to New York City in order to sign this agreement. The agree-
ment provided, inter alia, that the children would remain with 
their father during the school year but would spend their 
Christmas, Easter, and summer vacations with their mother. 
While Sharon Kulko waived any claim for her own support 
or maintenance, Ezra Kulko agreed to pay his wife $3,000 per 
year in child support for the periods when the children 
were in her care, custody, and control. Immediately after 
execution of the separation agreement, Sharon Kulko flew to 
Haiti and procured a divorce there;1 the divorce decree incor-
porated the terms of the agreement. She then returned 
to California, where she remarried and took the name Horn.

The children resided with appellant during the school year 
and with their mother on vacations, as provided by the sepa-
ration agreement, until December 1973. At this time, just 
before lisa was to leave New York to spend Christmas vacation 
with her mother, she told her father that she wanted to re-
main in California after her vacation. Appellant bought his 
daughter a one-way plane ticket, and lisa left, taking her 

1 While the Jurisdictional Statement, at 5, asserts that “the parties” flew 
to Haiti, appellant’s affidavit submitted in the Superior Court stated that 
Sharon Kulko flew to Haiti with a power of attorney signed by appellant. 
App. 28. The Haitian decree states that Sharon Kulko appeared “in 
person” and that appellant filed a “Power of Attorney and submission to 
jurisdiction.” Id., at 14.
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clothing with her. Ilsa then commenced living in California 
with her mother during the school year and spending vacations 
with her father. In January 1976, appellant’s other child, 
Darwin, called his mother from New York and advised her 
that he wanted to live with her in California. Unbeknownst 
to appellant, appellee Hom sent a plane ticket to her son, 
which he used to fly to California where he took up residence 
with his mother and sister.

Less than one month after Darwin’s arrival in California, 
appellee Horn commenced this action against appellant in the 
California Superior Court. She sought to establish the 
Haitian divorce decree as a California judgment; to modify 
the judgment so as to award her full custody of the children; 
and to increase appellant’s child-support obligations.2 Appel-
lant appeared specially and moved to quash service of the 
summons on the ground that he was not a resident of Califor-
nia and lacked sufficient “minimum contacts” with the State 
under International Shoe Co. v. Washington, 326 U. S. 310, 316 
(1945), to warrant the State’s assertion of personal jurisdiction 
over him.

The trial court summarily denied the motion to quash, and 
appellant sought review in the California Court of Appeal by 
petition for a writ of mandate. Appellant did not contest the 
court’s jurisdiction for purposes of the custody determination, 
but, with respect to the claim for increased support, he re-
newed his argument that the California courts lacked personal 
jurisdiction over him. The appellate court affirmed the denial 
of appellant’s motion to quash, reasoning that, by consenting 
to his children’s living in California, appellant had “caused

2 Appellee Hom’s complaint also sought an order restraining appellant 
from removing his children from the State. The trial court immediately 
granted appellee temporary custody of the children and restrained both her 
and appellant from removing the children from the State of California. 
See 19 Cal. 3d 514, 520, 564 P. 2d 353, 355 (1977). The record does not 
reflect whether appellant is still enjoined from removing his children from 
the State.
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an effect in th [e] state” warranting the exercise of jurisdiction 
over him. 133 Cal. Rptr. 627, 628 (1976).

The California Supreme Court granted appellant’s petition 
for review, and in a 4-2 decision sustained the rulings of the 
lower state courts. 19 Cal. 3d 514, 564 P. 2d 353 (1977). It 
noted first that the California Code of Civil Procedure demon-
strated an intent that the courts of California utilize all bases 
of in personam jurisdiction “not inconsistent with the Con-
stitution.” 3 Agreeing with the court below, the Supreme 
Court stated that, where a nonresident defendant has caused 
an effect in the State by an act or omission outside the State, 
personal jurisdiction over the defendant in causes arising from 
that effect may be exercised whenever “reasonable.” Id., 
at 521, 564 P. 2d, at 356. It went on to hold that such an 
exercise was “reasonable” in this case because appellant had 
“purposely availed himself of the benefits and protections of 
the laws of California” by sending lisa to live with her mother 
in California. Id., at 521-522, 524, 564 P. 2d, at 356, 358. 
While noting that appellant had not, “with respect to his other 
child, Darwin, caused an effect in [California]”—since it was 
appellee Horn who had arranged for Darwin to fly to Califor-
nia in January 1976—the court concluded that it was “fair and 
reasonable for defendant to be subject to personal jurisdiction 
for the support of both children, where he has committed acts 
with respect to one child which confers [sw] personal jurisdic-
tion and has consented to the permanent residence of the other 
child in California.” Id., at 525, 564 P. 2d, at 358-359.

In the view of the two dissenting justices, permitting a 
minor child to move to California could not be regarded as a 

3 Section 410.10, Cal. Civ. Proc. Code Ann. (West 1973), provides:
“A court of this state may exercise jurisdiction on any basis not incon-

sistent with the Constitution of this state or of the United States.”
The opinion below does not appear to distinguish between the requirements 
of the Federal and State Constitutions. See 19 Cal. 3d, at 521-522, 564 
P. 2d, at 356.
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purposeful act by which appellant had invoked the benefits 
and protection of state law. Since appellant had been in the 
State of California on only two brief occasions many years 
before on military stopovers, and lacked any other contact with 
the State, the dissenting opinion argued that appellant could 
not reasonably be subjected to the in personam jurisdiction of 
the California state courts. Id., at 526-529, 564 P. 2d, at 
359-360.

On Ezra Kulko’s appeal to this Court, probable jurisdiction 
was postponed. 434 U. S. 983 (1977). We have concluded 
that jurisdiction by appeal does not lie,4 but, treating the 
papers as a petition for a writ of certiorari, we hereby grant 
the petition and reverse the judgment below.5

4 As was true in both Hanson v. Denckla, 357 U. S. 235 (1958), and 
May v. Anderson, 345 U. S. 528 (1953), this case was improperly brought 
to this Court as an appeal, since no state statute was “drawn in ques-
tion ... on the ground of its being repugnant to the Constitution, treaties 
or laws of the United States,” 28 U. S. C. § 1257 (2). The jurisdictional 
statute construed by the California Supreme Court provides that the 
State’s jurisdiction is as broad as the Constitution permits. See n. 3, 
supra. Appellant did not argue below that this statute was unconstitu-
tional, but instead argued that the Due Process Clause of the Fourteenth 
Amendment precluded the exercise of in personam jurisdiction over him. 
The opinion below does not purport to determine the constitutionality of 
the California jurisdictional statute. Rather, the question decided was 
whether the Constitution itself would permit the assertion of jurisdiction.

Appellant requested that, in the event that appellate jurisdiction under 
28 U. S. C. § 1257 (2) was found lacking, the papers be acted upon as a 
petition for certiorari pursuant to 28 U. S. C. § 2103. We follow the 
practice of both Hanson and May in deeming the papers to be a petition 
for a writ of certiorari. As in Hanson and May, moreover, we shall 
continue to refer to the parties herein as appellant and appellee to 
minimize confusion. See 357 U. S., at 244; 345 U. S., at 530.

5 After the California Supreme Court’s decision, appellant sought a 
continuance of trial-court proceedings pending this Court’s disposition of 
his appeal. Appellant’s request for a continuance was denied by the trial 
court, and subsequently that court determined that appellant was in
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II
The Due Process Clause of the Fourteenth Amendment 

operates as a limitation on the jurisdiction of state courts to 
enter judgments affecting rights or interests of nonresident 
defendants. See Shaffer v. Heitner, 433 U. S. 186, 198-200 
(1977). It has long been the rule that a valid judgment 
imposing a personal obligation or duty in favor of the plaintiff 
may be entered only by a court having jurisdiction over the 
person of the defendant. Pennoyer v. Neff, 95 U. S. 714, 
732-733 (1878); International Shoe Co. v. Washington, 
326 U. S., at 316. The existence of personal jurisdiction, in 
turn, depends upon the presence of reasonable notice to the 
defendant that an action has been brought, Mullane v. Central 
Hanover Trust Co., 339 U. S. 306, 313-314 (1950), and a 
sufficient connection between the defendant and the forum 
State to make it fair to require defense of the action in the 
forum. Milliken v. Meyer, 311 U. S. 457, 463-464 (1940). 
In this case, appellant does not dispute the adequacy of the 
notice that he received, but contends that his connection with 
the State of California is too attenuated, under the standards 
implicit in the Due Process Clause of the Constitution, to 
justify imposing upon him the burden and inconvenience of 
defense in California.

arrears on his child-support payments. App. to Brief for Appellant ii-iii. 
In light of the change in custody arrangements, the court also ordered 
that appellant’s child-support obligations be increased substantially. Ibid.

Appellee Horn argues that appellant’s request for a continuance 
amounted to a general appearance and a waiver of jurisdictional objec-
tions, and that accordingly there is no longer a live controversy as to the 
jurisdictional issue before us. Appellee’s argument concerning the juris-
dictional effect of a motion for a continuance, however, does not find 
support in the California statutes, rules, or cases that she cites. Moreover, 
the state trial court expressly determined, subsequent to the request for a 
continuance, that appellant had “made a special appearance only to 
contest the jurisdiction of the Court.” Id., at i. Under these circum-
stances, appellant’s challenge to the state court’s in personam jurisdiction 
is not moot.
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The parties are in agreement that the constitutional stand-
ard for determining whether the State may enter a binding 
judgment against appellant here is that set forth in this 
Court’s opinion in International Shoe Co. v. Washington, 
supra: that a defendant “have certain minimum contacts with 
[the forum State] such that the maintenance of the suit does 
not offend ‘traditional notions of fair play and substantial 
justice.’ ” 326 U. S., at 316, quoting Milliken v. Meyer, supra, 
at 463. While the interests of the forum State and of the 
plaintiff in proceeding with the cause in the plaintiff’s forum 
of choice are, of course, to be considered, see McGee v. Inter-
national Life Ins. Co., 355 U. S. 220, 223 (1957), an essential 
criterion in all cases is whether the “quality and nature” of 
the defendant’s activity is such that it is “reasonable” and 
“fair” to require him to conduct his defense in that State. 
International Shoe Co. v. Washington, supra, at 316-317, 319. 
Accord, Shaffer v. Heitner, supra, at 207-212; Perkins v. Ben- 
guet Mining Co., 342 U. S. 437,445 (1952).

Like any standard that requires a determination of “reason-
ableness,” the “minimum contacts” test of International Shoe 
is not susceptible of mechanical application; rather, the facts 
of each case must be weighed to determine whether the 
requisite “affiliating circumstances” are present. Hanson v. 
Denckla, 357 U. S. 235, 246 (1958). We recognize that this 
determination is one in which few answers will be written “in 
black and white. The greys are dominant and even among 
them the shades are innumerable.” Estin v. Estin, 334 U. S. 

[ 541, 545 (1948). But we believe that the California Supreme 
Court’s application of the minimum-contacts test in this case 
represents an unwarranted extension of International Shoe 
and would, if sustained, sanction a result that is neither fair, 
just, nor reasonable.

A
In reaching its result, the California Supreme Court did not 

rely on appellant’s glancing presence in the State some 13
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years before the events that led to this controversy, nor could 
it have. Appellant has been in California on only two occa-
sions, once in 1959 for a three-day military stopover on his 
way to Korea, see supra, at 86-87, and again in 1960 for a 
24-hour stopover on his return from Korean service. To hold 
such temporary visits to a State a basis for the assertion of in 
personam jurisdiction over unrelated actions arising in the 
future would make a mockery of the limitations on state 
jurisdiction imposed by the Fourteenth Amendment. Nor did 
the California court rely on the fact that appellant was actually 
married in California on one of his two brief visits. We agree 
that where two New York domiciliarles, for reasons of con-
venience, marry in the State of California and thereafter 
spend their entire married life in New York, the fact of their 
California marriage by itself cannot support a California 
court’s exercise of jurisdiction over a spouse who remains a 
New York resident in an action relating to child support.

Finally, in holding that personal jurisdiction existed, the 
court below carefully disclaimed reliance on the fact that 
appellant had agreed at the time of separation to allow his 
children to live with their mother three months a year and 
that he had sent them to California each year pursuant to this 
agreement. As was noted below, 19 Cal. 3d, at 523-524, 564 
P. 2d, at 357, to find personal jurisdiction in a State on this 
basis, merely because the mother was residing there, would 
discourage parents from entering into reasonable visitation 
agreements. Moreover, it could arbitrarily subject one parent 
to suit in any State of the Union where the other parent chose 
to spend time while having custody of their offspring pursuant 
to a separation agreement.6 As we have emphasized:

“The unilateral activity of those who claim some rela-

6 Although the separation agreement stated that appellee Horn resided in 
California and provided that child-support payments would be mailed to 
her California address, it also specifically contemplated that appellee might 
move to a different State. The agreement directed appellant to mail the 
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tionship with a nonresident defendant cannot satisfy the 
requirement of contact with the forum State. ... [I]t 
is essential in each case that there be some act by which 
the defendant purposefully avails [him] self of the privi-
lege of conducting activities within the forum State . . . .” 
Hanson v. Denckla, supra, at 253.

The “purposeful act” that the California Supreme Court 
believed did warrant the exercise of personal jurisdiction over 
appellant in California was his “actively and fully consenting] 
to lisa living in California for the school year . . . and . . . 
sen [ding] her to California for that purpose.” 19 Cal. 3d, at 
524, 564 P. 2d, at 358. We cannot accept the proposition that 
appellant’s acquiescence in lisa’s desire to live with her mother 
conferred jurisdiction over appellant in the California courts 
in this action. A father who agrees, in the interests of family 
harmony and his children’s preferences, to allow them to spend 
more time in California than was required under a separation 
agreement can hardly be said to have “purposefully availed 
himself” of the “benefits and protections” of California’s laws. 
See Shaffer v. Heitner, 433 U. S., at 216.* 7

Nor can we agree with the assertion of the court below that 
the exercise of in personam jurisdiction here was warranted by 
the financial benefit appellant derived from his daughter’s 
presence in California for nine months of the year. 19 Cal. 
3d, at 524-525, 564 P. 2d, at 358. This argument rests on the 
premise that, while appellant’s liability for support payments

support payments to appellee’s San Francisco address or “any other 
address which the Wife may designate from time to time in writing.” 
App. 10.

7 The court below stated that the presence in California of appellant’s 
daughter gave appellant the benefit of California’s “police and fire protec-
tion, its school system, its hospital services, its recreational facilities, its 
libraries and museums . . . .” 19 Cal. 3d, at 522, 564 P. 2d, at 356. But, 
in the circumstances presented here, these services provided by the State 
were essentially benefits to the child, not the father, and in any event were 
not benefits that appellant purposefully sought for himself.
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remained unchanged, his yearly expenses for supporting the 
child in New York decreased. But this circumstance, even if 
true, does not support California’s assertion of jurisdiction 
here. Any diminution in appellant’s household costs resulted, 
not from the child’s presence in California, but rather from 
her absence from appellant’s home. Moreover, an action by 
appellee Horn to increase support payments could now be 
brought, and could have been brought when lisa first moved 
to California, in the State of New York;8 a New York court 
would clearly have personal jurisdiction over appellant and, if 
a judgment were entered by a New York court increasing 
appellant’s child-support obligations, it could properly be 
enforced against him in both New York and California.9 Any 
ultimate financial advantage to appellant thus results not from 
the child’s presence in California, but from appellee’s failure 
earlier to seek an increase in payments under the separation 
agreement.10 The argument below to the contrary, in our 

8 Under the separation agreement, appellant is bound to “indemnify and 
hold [his] Wife harmless from any and all attorney fees, costs and 
expenses which she may incur by reason of the default of [appellant] in 
the performance of any of the obligations required to be performed by him 
pursuant to the terms and conditions of this agreement.” App. 11. To 
the extent that appellee Horn seeks arrearages, see n. 5, supra, her 
litigation expenses, presumably including any additional costs incurred by 
her as a result of having to prosecute the action in New York, would 
thus be borne by appellant.

9 A final judgment entered by a New York court having jurisdiction over 
the defendant’s person and over the subject matter of the lawsuit would be 
entitled to full faith and credit in any State. See New York ex rel. 
Halvey v. Halvey, 330 U. S. 610, 614 (1947). See also Sosna v. Iowa, 
419 U.S. 393, 407 (1975).

10 It may well be that, as a matter of state law, appellee Horn could still 
obtain through New York proceedings additional payments from appellant 
for lisa’s support from January 1974, when a de facto modification of the 
custody provisions of the separation agreement took place, until the 
present. See H. Clark, Domestic Relations § 15.2, p. 500 (1968); cf. In re 
Santa Clara County v. Hughes, 43 Misc. 2d 559,251 N. Y. S. 2d 579 (1964).
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view, confuses the question of appellant’s liability with that 
of the proper forum in which to determine that liability.

B
In light of our conclusion that appellant did not purpose-

fully derive benefit from any activities relating to the State of 
California, it is apparent that the California Supreme Court’s 
reliance on appellant’s having caused an “effect” in California 
was misplaced. See supra, at 89. This “effects” test is 
derived from the American Law Institute’s Restatement (Sec-
ond) of Conflict of Laws § 37 (1971), which provides:

“A state has power to exercise judicial jurisdiction over an 
individual who causes effects in the state by an act done 
elsewhere with respect to any cause of action arising from 
these effects unless the nature of the effects and of the 
individual’s relationship to the state make the exercise of 
such jurisdiction unreasonable.”11

While this provision is not binding on this Court, it does not 
in any event support the decision below. As is apparent from 
the examples accompanying § 37 in the Restatement, this sec-
tion was intended to reach wrongful activity outside of the 
State causing injury within the State, see, e. g., Comment a, 
p. 157 (shooting bullet from one State into another), or 
commercial activity affecting state residents, ibid. Even in 
such situations, moreover, the Restatement recognizes that 
there might be circumstances that would render “unrea-
sonable” the assertion of jurisdiction over the nonresident 
defendant.

The circumstances in this case clearly render “unreasonable” 
California’s assertion of personal jurisdiction. There is no 
claim that appellant has visited physical injury on either

11 Section 37 of the Restatement has effectively been incorporated into 
California law. See Judicial Council Comment (9) to Cal. Civ. Proc. Code 
Ann. §410.10 (West 1973).
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property or persons within the State of California. Cf. Hess 
n . Pawloski, 274 U. S. 352 (1927). The cause of action 
herein asserted arises, not from the defendant’s commercial 
transactions in interstate commerce, but rather from his 
personal, domestic relations. It thus cannot be said that 
appellant has sought a commercial benefit from solicitation 
of business from a resident of California that could rea-
sonably render him liable to suit in state court; appellant’s 
activities cannot fairly be analogized to an insurer’s sending 
an insurance contract and premium notices into the State 
to an insured resident of the State. Cf. McGee v. Inter-
national Life Insurance Co., 355 U. S. 220 (1957). Further-
more, the controversy between the parties arises from a separa-
tion that occurred in the State of New York; appellee Horn 
seeks modification of a contract that was negotiated in New 
York and that she flew to New York to sign. As in Hanson n . 
Denckla, 357 U. S., at 252, the instant action involves an 
agreement that was entered into with virtually no connection 
with the forum State. See also n. 6, supra.

Finally, basic considerations of fairness point decisively in 
favor of appellant’s State of domicile as the proper forum for 
adjudication of this case, whatever the merits of appellee’s 
underlying claim. It is appellant who has remained in the 
State of the marital domicile, whereas it is appellee who has 
moved across the continent. Cf. May v. Anderson, 345 U. S. 
528, 534-535, n. 8 (1953). Appellant has at all times resided 
in New York State, and, until the separation and appellee’s 
move to California, his entire family resided there as well. As 
noted above, appellant did no more than acquiesce in the 
stated preference of one of his children to live with her mother 
in California. This single act is surely not one that a reason-
able parent would expect to result in the substantial financial 
burden and personal strain of litigating a child-support suit in 
a forum 3,000 miles away, and we therefore see no basis on 
which it can be said that appellant could reasonably have 
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anticipated being “haled before a [California] court,” Shaffer 
v. Heitner, 433 U. S., at 216.12 To make jurisdiction in a case 
such as this turn on whether appellant bought his daughter 
her ticket or instead unsuccessfully sought to prevent her 
departure would impose an unreasonable burden on family 
relations, and one wholly unjustified by the “quality and 
nature” of appellant’s activities in or relating to the State of 
California. International Shoe Co. v. Washington, 326 U. S., 
at 319.

Ill
In seeking to justify the burden that would be imposed on 

appellant were the exercise of in personam jurisdiction in 
California sustained, appellee argues that California has sub-
stantial interests in protecting the welfare of its minor resi-
dents and in promoting to the fullest extent possible a healthy 
and supportive family environment in which the children of 
the State are to be raised. These interests are unquestionably 
important. But while the presence of the children and one 
parent in California arguably might favor application of Cali-
fornia law in a lawsuit in New York, the fact that California 
may be the “ ‘center of gravity’ ” for choice-of-law purposes 
does not mean that California has personal jurisdiction over 
the defendant. Hanson v. Denckla, supra, at 254. And Cali-
fornia has not attempted to assert any particularized interest 
in trying such cases in its courts by, e. g., enacting a special 
jurisdictional statute. Cf. McGee v. International Life Ins. 
Co., supra, at 221, 224.

California’s legitimate interest in ensuring the support of 
children resident in California without unduly disrupting the 
children’s lives, moreover, is already being served by the State’s 
participation in the Revised Uniform Reciprocal Enforcement 
of Support Act of 1968. This statute provides a mechanism

12 See also Developments in the Law—State-Court Jurisdiction, 73 
Harv. L. Rev. 909, 911 (1960).
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for communication between court systems in different States, 
in order to facilitate the procurement and enforcement of 
child-support decrees where the dependent children reside in a 
State that cannot obtain personal jurisdiction over the defend-
ant. California’s version of the Act essentially permits a 
California resident claiming support from a nonresident to file 
a petition in California and have its merits adjudicated in the 
State of the alleged obligor’s residence, without either party’s 
having to leave his or her own State. Cal. Civ. Proc. Code 
Ann. § 1650 et seq. (West 1972 and Supp. 1978).13 New York 
State is a signatory to a similar Act.14 Thus, not only may

13 In addition to California, 24 other States are signatories to this Act. 
9 U. L. A. 473 (Supp. 1978). Under the Act, an “obligee” may file a 
petition in a court of his or her State (the “initiating court”) to obtain 
support. 9 U. L. A. §§ 11, 14 (1973). If the court “finds that the 
[petition] sets forth facts from which it may be determined that the 
obligor owes a duty of support and that a court of the responding state 
may obtain jurisdiction of the obligor or his property,” it may send a copy 
of the petition to the “responding state.” § 14. This has the effect of 
requesting the responding State “to obtain jurisdiction over the obligor.” 
§ 18 (b). If jurisdiction is obtained, then a hearing is set in a court in the 
responding State at which the obligor may, if he chooses, contest the claim. 
The claim may be litigated in that court, with deposition testimony 
submitted through the initiating court by the initiating spouse or other 
party. § 20. If the responding state court finds that the obligor owes a 
duty of support pursuant to the laws of the State where he or she was 
present during the time when support was sought, § 7, judgment for the 
petitioner is entered. § 24. If the money is collected from the spouse in 
the responding State, it is then sent to the court in the initiating State for 
distribution to the initiating party. § 28.

14 While not a signatory to the Uniform Reciprocal Enforcement of 
Support Act of 1968, New York is a party to the Uniform Reciprocal 
Enforcement of Support Act of 1950, as amended. N. Y. Dom. Rel. Law 
§ 30 et seq. (McKinney 1977) (Uniform Support of Dependents Law). By 
1957 this Act, or its substantial equivalent, had been enacted in all States, 
organized Territories, and the District of Columbia. 9 U. L. A. 885 
(1973). The “two-state” procedure in the 1950 Act for obtaining and 
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plaintiff-appellee here vindicate her claimed right to additional 
child support from her former husband in a New York court, 
see supra, at 95, but also the Uniform Acts will facilitate 
both her prosecution of a claim for additional support and col-
lection of any support payments found to be owed by 
appellant.15

It cannot be disputed that California has substantial 
interests in protecting resident children and in facilitating 
child-support actions on behalf of those children. But these 
interests simply do not make California a “fair forum,” 
Shaffer v. Heitner, supra, at 215, in which to require ap-
pellant, who derives no personal or commercial benefit from 
his child’s presence in California and who lacks any other

enforcing support obligations owed by a spouse in one State to a spouse 
in another is similar to that provided in the 1968 Act. See n. 13, supra. 
See generally Note, 48 Cornell L. Q. 541 (1963).

In Landes v. Landes, 1 N. Y. 2d 358, 135 N. E. 2d 562, appeal dis-
missed, 352 U. S. 948 (1956), the court upheld a support decree entered 
against a divorced husband living in New York, on a petition filed by his 
former wife in California pursuant to the Uniform Act. No prior support 
agreement or decree existed between the parties; the California spouse 
sought support from the New York husband for the couple’s minor child, 
who was residing with her mother in California. The New York Court of 
Appeals concluded that the procedures followed—filing of a petition in 
California, followed by its certification to New York’s Family Court, the 
obtaining of jurisdiction over the husband, a hearing in New York on the 
merits of the petition, and entry of an award—were proper under the laws 
of both States and were constitutional. The constitutionality of these pro-
cedures has also been upheld in other jurisdictions. See, e. g., Watson v. 
Dreadin, 309 A. 2d 493 (DC 1973), cert, denied, 415 U. S. 959 (1974); 
State ex rel. Terry v. Terry, 80 N. M. 185, 453 P. 2d 206 (1969); Harmon 
v. Harmon, 184 Cal. App. 2d 245, 7 Cal. Rptr. 279 (1960), appeal dis-
missed and cert, denied, 366 U. S. 270 (1961).

15 Thus, it cannot here be concluded, as it was in McGee v. International 
Life Insurance Co., 355 U. S. 220,223-224 (1957), with respect to actions on 
insurance contracts, that resident plaintiffs would be at a “severe disad-
vantage” if in personam jurisdiction over out-of-state defendants were 
sometimes unavailable.
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relevant contact with the State, either to defend a child-
support suit or to suffer liability by default.

IV
We therefore believe that the state courts in the instant case 

failed to heed our admonition that “the flexible standard of 
International Shoe” does not “heralfd] the eventual demise 
of all restrictions on the personal jurisdiction of state courts.” 
Hanson v. Denckla, 357 U. S., at 251. In McGee v. Interna-
tional Life Ins. Co., we commented on the extension of in 
personam jurisdiction under evolving standards of due proc-
ess, explaining that this trend was in large part “attributable 
to the . . . increasing nationalization of commerce . . . [accom-
panied by] modern transportation and communication [that] 
have made it much less burdensome for a party sued to defend 
himself in a State where he engages in economic activity.” 
355 U. S., at 222-223. But the mere act of sending a child to 
California to live with her mother is not a commercial act and 
connotes no intent to obtain or expectancy of receiving a cor-
responding benefit in the State that would make fair the asser-
tion of that State’s judicial jurisdiction.

Accordingly, we conclude that the appellant’s motion to 
quash service, on the ground of lack of personal jurisdiction, 
was erroneously denied by the California courts. The judg-
ment of the California Supreme Court is, therefore,

Reversed.

Mr . Justice  Brennan , with whom Mr . Justice  White  
and Mr . Justice  Powe ll  join, dissenting.

The Court properly treats this case as presenting a single 
narrow question. That question is whether the California 
Supreme Court correctly “weighed” “the facts,” ante, at 92, of 
this particular case in applying the settled “constitutional 
standard,” ibid., that before state courts may exercise in 
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personam jurisdiction over a nonresident, nondomiciliary par-
ent of minor children domiciled in the State, it must appear 
that the nonresident has “certain minimum contacts [with the 
forum State] such that the maintenance of the suit does not 
offend ‘traditional notions of fair play and substantial jus-
tice.’ ” International Shoe Co. v. Washington, 326 U. S. 310, 
316 (1945). The Court recognizes that “this determination is 
one in which few answers will be written ‘in black and white,’ ” 
ante, at 92. I cannot say that the Court’s determination 
against state-court in personam jurisdiction is implausible, 
but, though the issue is close, my independent weighing of the 
facts leads me to conclude, in agreement with the analysis and 
determination of the California Supreme Court, that appel-
lant’s connection with the State of California was not too 
attenuated, under the standards of reasonableness and fair-
ness implicit in the Due Process Clause, to require him to 
conduct his defense in the California courts. I therefore 
dissent.
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SECURITIES AND EXCHANGE COMMISSION v. 
SLOAN

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT

No. 76-1607. Argued March 27-28, 1978—Decided May 15, 1978

The Securities and Exchange Commission (Commission) has the authority 
under § 12 (k) of the Securities Exchange Act of 1934 (Act) “summarily 
to suspend trading in any security . . . for a period not exceeding ten 
days” if “in its opinion the public interest and the protection of investors 
so require.” Acting pursuant to § 12 (k) and its predecessor, the Com-
mission issued a series of summary 10-day orders continuously suspend-
ing trading in the common stock of a certain corporation for over a year. 
Respondent, who owned 13 shares of the stock and who had engaged 
in substantial purchases and short sales of shares of the stock, filed a 
petition pursuant to the Act in the Court of Appeals for a review of the 
orders, contending, inter alia, that the “tacking” of the 10-day summary 
suspension orders exceeded the Commission’s authority under § 12 (k). 
Because shortly after the suit was brought no suspension order remained 
in effect and the Commission asserted that it had no plans to issue such 
orders in the foreseeable future, the Commission claimed that the case 
was moot. The court rejected that claim and upheld respondent’s posi-
tion on the merits. In this Court, the Commission contends that the 
facts on the record are inadequate to allow a proper resolution of the 
mootness issue and that in any event it has the authority to issue con-
secutive 10-day summary suspension orders. Held:

1. The case is not moot, since it is “capable of repetition, yet evading 
review,” Southern Pacific Terminal Co. v. ICC, 219 U. S. 498, 515. 
Effective judicial review is precluded during the life of the orders because 
a series of consecutive suspension orders may last no more than 20 days. 
In view of the numerous violations ascribed to the corporation involved, 
there is a reasonable probability that its stock will again be subjected 
to consecutive summary suspension orders; thus, there is a “reason-
able expectation that the same complaining party” will be subjected to 
the same action again. Cf. Weinstein v. Bradford, 423 U. S. 147. Pp. 
108-110.

2. The Commission does not have the authority under § 12 (k), based 
upon a single set of circumstances, to issue a series of summary orders 
that would suspend trading in a stock beyond the initial 10-day period, 
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even though the Commission periodically redetermines that such action 
is required by “the public interest” and for “the protection of investors.” 
Pp. 110-123.

(a) The language of the statute establishes the 10-day period as the 
maximum time during which stock trading can be suspended for any 
single set of circumstances. Pp. 111-112.

(b) In view of congressional recognition in other sections of the Act 
that any long-term sanctions or continuation of summary restrictions 
must be accompanied by notice and an opportunity for a hearing, the 
absence of any provision in § 12 (k) for extending summary suspensions 
beyond the initial 10-day period must be taken as a clear indication 
that extended summary restrictions are not authorized under § 12 (k). 
Pp. 112-114.

(c) The statutory pattern leaves little doubt that § 12 (k) is 
designed to empower the Commission to prepare to deploy such other 
remedies as injunctive relief or a suspension or revocation of security 
registration, not to empower the Commission to reissue a summary 
order absent the discovery of a new manipulative scheme. Pp. 114-115.

(d) Those other remedies are not as unavailable as the Commission 
claims, as is evidenced by this very case, where the Commission during the 
first series of suspension orders actually sought an injunction against the 
corporation involved and certain of its principals and during the second 
series of suspensions approved the filing of an injunction action against 
its management. Moreover, though the Commission contends that 
the suspension of trading is necessary for the dissemination in the 
marketplace of information about manipulative, schemes, the Commis-
sion is at liberty to reveal such information at the end of the 10-day 
period and let investors make their own judgments. And in any event 
the mere claim that a broad summary suspension power is necessary 
cannot persuade the Court to read § 12 (k) more broadly than its lan-
guage and the statutory scheme reasonably permit. Pp. 115-117.

(e) Though the Commission’s view that the Act authorizes suc-
cessive suspension orders may be entitled to deference, that considera-
tion cannot overcome the clear contrary indications of the statute itself, 
especially when the Commission has not accompanied its administrative 
construction with a contemporaneous well-reasoned explanation of its 
action. Adamo Wrecking Co. v. United States, 434 U. S. 275, 287-288, 
n. 5. Pp. 117-119.

(f) There is no convincing indication that Congress has approved 
the Commission’s construction of the Act. Pp. 119-123.

547 F. 2d 152, affirmed.
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Mr . Justi ce  Rehnqui st  delivered the opinion of the Court.
Under the Securities Exchange Act of 1934, ch. 404, 48 Stat. 

881, the Securities and Exchange Commission has the author-
ity “summarily to suspend trading in any security . . . for a 
period not exceeding ten days” if “in its opinion the public 
interest and the protection of investors so require.”* 1 Acting 

*Reginald Leo Duff filed a brief for Canadian Javelin, Ltd., as amicus 
curiae urging affirmance.

1 This authority is presently found in § 12 (k) of the Act, which was 
added by amendment in 1975 by Pub. L. 94-29 § 9, 89 Stat. 118. It 
provides in pertinent part:
“If in its opinion the public interest and the protection of investors so 
require, the Commission is authorized summarily to suspend trading in any 
security (other than an exempted security) for a period not exceeding ten 
days .... No member of a national securities exchange, broker, or dealer 
shall make use of the mails or any means or instrumentality of interstate 
commerce to effect any transaction in, or to induce the purchase or sale of, 
any security in which trading is so suspended.” 15 U. S. C. § 78Z (k) 
(1976 ed.).
This power was previously found in §§ 15 (c) (5) and 19 (a) (4) of the Act, 
which for all purposes relevant to this case were substantially identical to 
the current statute, § 12 (k), except that § 15 (c)(5) authorized summary 
suspension of trading in securities which were traded in the over-the-counter 
market, while § 19 (a) (4) permitted summary suspension of trading in 
securities which were traded on the national exchanges. 15 U. S. C. §§ 78o 
(c)(5) and 78s (a)(4). Congress consolidated those powers in § 12 (k).
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pursuant to this authority the Commission issued a series of 
consecutive orders suspending trading in the common stock 
of Canadian Javelin, Ltd. (CJL), for over a year. The Court 
of Appeals for the Second Circuit held that such a series of 
suspensions was beyond the scope of the Commission’s statu-
tory authority. 547 F. 2d 152, 157-158 (1976). We granted 
certiorari to consider this important question, 434 U. S. 901 
(1977), and, finding ourselves in basic agreement with the 
Court of Appeals, we affirm. We hold that even though there 
be a periodic redetermination of whether such action is re-
quired by “the public interest” and for “the protection of in-
vestors,” the Commission is not empowered to issue, based 
upon a single set of circumstances, a series of summary orders 
which would suspend trading beyond the initial 10-day period.

I

On November 29, 1973, apparently because CJL had dissem-
inated allegedly false and misleading press releases concerning 
certain of its business activities, the Commission issued the 
first of what was to become a series of summary 10-day 
suspension orders continuously suspending trading in CJL 
common stock from that date until January 26, 1975. App. 
109. During this series of suspensions respondent Sloan, who 
owned 13 shares of CJL stock and had engaged in substantial 
purchases and short sales of shares of that stock, filed a peti-
tion in the United States Court of Appeals for the Second 
Circuit challenging the orders on a variety of grounds. On 
October 15, 1975, the court dismissed as frivolous all respond-
ent’s claims, except his allegation that the “tacking” of 
10-day summary suspension orders for an indefinite period 
was an abuse of the agency’s authority and a deprivation of 
due process. It further concluded, however, that in light of 
two events which had occurred prior to argument, it could not 
address this question at that time. The first event of sig-
nificance was the resumption of trading on January 26, 1975. 
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The second was the commencement of a second series of 
summary 10-day suspension orders, which was still in effect on 
October 15. This series had begun on April 29, 1975, when 
the Commission issued a 10-day order based on the fact that 
the Royal Canadian Mounted Police had launched an exten-
sive investigation into alleged manipulation of CJL common 
stock on the American Stock Exchange and several Canadian 
stock exchanges. App. 11-12. This time 37 separate orders 
were issued, suspending trading continuously from April 29, 
1975, to May 2, 1976. The court thought the record before it 
on October 15 inadequate in light of these events and dismissed 
respondent’s appeal “without prejudice to his repleading after 
an administrative hearing before the SEC . . . ,” which hear-
ing, though apparently not required by statute or regulation, 
had been offered by the Commission at oral argument. 527 F. 
2d 11, 12 (1975), cert, denied, 426 U. S. 935 (1976).

Thereafter respondent immediately petitioned the Commis-
sion for the promised hearing. The hearing was not forth-
coming, however, so on April 23, 1976, during the period when 
the second series of orders was still in effect, respondent 
brought the present action pursuant to § 25 (a)(1) of the Act, 
15 U. S. C. § 78y (a)(1) (1976 ed.), challenging the second 
series of suspension orders. He argued, among other things, 
that there was no rational basis for the suspension orders, that 
they were not supported by substantial evidence in any event, 
and that the “tacking” of 10-day summary suspension orders 
was beyond the Commission’s authority because the statute 
specifically authorized suspension “for a period not exceeding 
ten days.” 2 The court held in respondent’s favor on this lat-
ter point. It first concluded that despite the fact that there 
had been no 10-day suspension order in effect since May 2, 

2 Respondent also argued that the orders violated his due process rights 
because he was never given notice and an opportunity for a hearing and 
that § 12 (k) was an unconstitutional delegation of legislative power. The 
court found it unnecessary to address these issues.
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1976, and the Commission had asserted that it had no plans to 
consider or issue an order against CJL in the foreseeable future, 
the case was not moot because it was “ ‘capable of repetition, 
yet evading review.’ ” 547 F. 2d, at 158, quoting from 
Southern Pacific Terminal Co. v. ICC, 219 U. S. 498, 515 
(1911).

The court then decided that the statutes which authorized 
summary suspensions—§ 12 (k) and its predecessors—did not 
empower the Commission to issue successive orders to curtail 
trading in a security for a period beyond the initial 10-day 
period. 547 F. 2d, at 157-158. We granted certiorari, specifi-
cally directing the attention of the parties to the question of 
mootness, 434 U. S. 901 (1977), to which we now turn.

II
Respondent argues that this case is not moot because, as the 

Court of Appeals observed, it is “capable of repetition, yet 
evading review.” 3 The Commission, on the other hand, does 
not urge that the case is demonstrably moot, but rather that 
there simply are not enough facts on the record to allow a 
proper determination of mootness. It argues that there is no 
“reasonable expectation” that respondent will be harmed by 
further suspensions because, “ ‘the investing public now 
ha[ving] been apprised of the relevant facts, the concealment 
of which had threatened to disrupt the market in CJL stock, 
there is no reason to believe that it will be necessary to suspend 
trading again.’ ” Brief for Petitioner 15, quoting from Pet. 
for Cert. 12 n. 7. Cf. Weinstein v. Bradford, 423 U. S. 147, 
149 (1975). The Commission concedes, however, that re-
spondent, in his capacity as a diversified investor, might 
be harmed in the future by the suspension of some other 

3 Respondent also contends that he has suffered collateral legal conse-
quences from the series of suspension orders, and thus the case is not moot. 
Cf. Sibron v. New York, 392 U. S. 40, 57 (1968). We find it unnecessary 
to address this further contention.
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security which he owns. But it further contends that respond-
ent has not provided enough data about the number or type 
of securities in his portfolio to enable the Court to determine 
whether there is a “reasonable” likelihood that any of those 
securities will be subjected to consecutive summary suspension 
orders.4

Contrary to the Commission’s contention, we think even on 
the record presently before us this case falls squarely within 
the general principle first enunciated in Southern Pacific 
Terminal Co. v. ICC, supra, and further clarified in Weinstein 
v. Bradford, supra, that even in the absence of a class action a 
case is not moot when “(1) the challenged action was in its 
duration too short to be fully litigated prior to its cessation or 
expiration, and (2) there was a reasonable expectation that the 
same complaining party would be subjected to the same action 
again.” Weinstein v. Bradford, supra, at 147 (emphasis 
added). That the first prong of this test is satisfied is not in 
dispute. A series of consecutive suspension orders may last no 
more than 20 days, making effective judicial review impossible 
during the life of the orders. We likewise have no doubt that 
the second part of the test also has been met here. CJL has, 
to put it mildly, a history of sailing close to the wind.5 Thus, 

4 The Commission contends that to determine the mathematical proba-
bility that at least one of the securities held by respondent will be subjected 
to consecutive suspension orders it is necessary to know, in addition to 
other information admittedly available in the Commission’s own records, 
the number of publicly traded corporations of which respondent is a 
shareholder. This datum cannot be ascertained with any accuracy on this 
record, however, claims the Commission, because respondent has made 
various representations regarding that number at various stages of the 
litigation. Compare App. 153 with Brief in Response 18. The Commission 
adds that the probability could be determined with even greater accuracy 
if respondent revealed the nature of his portfolio because certain securities— 
those listed on the New York Stock Exchange, for example—are seldom 
summarily suspended.

5 Within the last five years the Commission has twice issued a series of 
orders, each of which suspended trading in CJL stock for over a year. In 
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the Commission’s protestations to the contrary notwithstand-
ing, there is a reasonable expectation, within the meaning of 
Weinstein v. Bradford, supra, that CJL stock will again be 
subjected to consecutive summary suspension orders and that 
respondent, who apparently still owns CJL stock, will suffer 
the same type of injury he suffered before. This is sufficient 
in and of itself to satisfy this part of the test. But in addition, 
respondent owns other securities, the trading of which may 
also be summarily suspended. As even the Commission ad-
mits, this fact can only increase the probability that respondent 
will again suffer the type of harm of which he is presently 
complaining. It thus can only buttress our conclusion that 
there is a reasonable expectation of recurring injury to the 
same complaining party.

Ill
A

Turning to the merits, we note that this is not a case where 
the Commission, discovering the existence of a manipulative 
scheme affecting CJL stock, suspended trading for 10 days and 
then, upon the discovery of a second manipulative scheme or 
other improper activity unrelated to the first scheme, ordered a 
second 10-day suspension.6 Instead it is a case in which the 

the various staff reports given to the Commission in connection with and 
attached to the second series of orders, the Division of Enforcement 
indicates in no less than six separate reports that either the Commission or 
the various stock exchanges view CJL as a “chronic violator.” App. 20, 
22, 24, 26, 28, 31. And reference is made to “the continuous [CJL] 
problems.” Id., at 61. Furthermore, counsel for the Commission repre-
sented at oral argument that there were in fact three separate bases for 
the second series of suspensions—alleged market manipulation, a change in 
management of the company, and a failure to file current reports. Tr. of 
Oral Arg. 17-18.

6 Neither does the first series of orders appear to be of this type. 
Rather, like the second series, it appears to be predicated mainly on one 
major impropriety on the part of CJL and its personnel, which impropriety 
required the Commission, in its opinion, to issue a year-long series of 
summary suspension orders to protect investors and for the public interest.
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Commission issued a series of summary suspension orders 
lasting over a year on the basis of evidence revealing a single, 
though likely sizable, manipulative scheme.7 Thus, the only 
question confronting us is whether, even upon a periodic 
redetermination of “necessity,” the Commission is statutorily 
authorized to issue a series of summary suspension orders 
based upon a single set of events or circumstances which 
threaten an orderly market. This question must, in our 
opinion, be answered in the negative.

The first and most salient point leading us to this conclusion 
is the language of the statute. Section 12 (k) authorizes the 
Commission “summarily to suspend trading in any security . . . 
for a period not exceeding ten days . . . .” 15 U. S. C. § 78? 
(k) (1976 ed.) (emphasis added). The Commission would 
have us read the underscored phrase as a limitation only upon 
the duration of a single suspension order. So read, the Com-
mission could indefinitely suspend trading in a security 
without any hearing or other procedural safeguards as long as 
it redetermined every 10 days that suspension was required by 

7 As previously indicated, see n. 5, supra, the Commission advances three 
separate reasons for the suspensions, thus implicitly suggesting that perhaps 
this is a case where the Commission discovered independent reasons to 
suspend trading after the initial suspension. We note first that there are 
doubts whether these “reasons” independently would have justified suspen-
sion. For example, we doubt the Commission regularly suspends trading 
because of a “change in management.” A suspension might be justified if 
management steps down under suspicious circumstances, but the suspicious 
circumstance here is the initial reason advanced for suspension—the 
manipulative scheme—and thus the change in management can hardly be 
considered an independent justification for suspension. More importantly, 
however, even assuming the existence of three independent reasons for 
suspension, that leaves 34 suspension orders that were not based on 
independent reasons and thus the question still remains. Does the statute 
empower the Commission to continue to “roll over” suspension orders for 
the same allegedly improper activity simply upon a redetermination that 
the continued suspension is “required” by the public interest and for the 
protection of investors?
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the public interest and for the protection of investors. While 
perhaps not an impossible reading of the statute, we are 
persuaded it is not the most natural or logical one. The dura-
tion limitation rather appears on its face to be just that—a 
maximum time period for which trading can be suspended for 
any single set of circumstances.

Apart from the language of the statute, which we find 
persuasive in and of itself, there are other reasons to adopt 
this construction of the statute. In the first place, the power 
to summarily suspend trading in a security even for 10 days, 
without any notice, opportunity to be heard, or findings based 
upon a record, is an awesome power with a potentially 
devastating impact on the issuer, its shareholders, and other 
investors. A clear mandate from Congress, such as that found 
in § 12 (k), is necessary to confer this power. No less clear a 
mandate can be expected from Congress to authorize the 
Commission to extend, virtually without limit, these periods 
of suspension. But we find no such unmistakable mandate in 
§ 12 (k). Indeed, if anything, that section points in the 
opposite direction.

Other sections of the statute reinforce the conclusion that 
in this area Congress considered summary restrictions to be 
somewhat drastic and properly used only for very brief periods 
of time. When explicitly longer term, though perhaps tempo-
rary, measures are to be taken against some person, company, 
or security, Congress invariably requires the Commission to 
give some sort of notice and opportunity to be heard. For 
example, § 12 (j) of the Act authorizes the Commission, as it 
deems necessary for the protection of investors, to suspend the 
registration of a security for a period not exceeding 12 months 
if it makes certain findings “on the record after notice and 
opportunity for hearing ... .” 15 U. S. C. § 78i (j) (1976 ed.) 
(emphasis added). Another section of the Act empowers 
the Commission to suspend broker-dealer registration for a 
period not exceeding 12 months upon certain findings made 
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only “on the record after notice and opportunity for hearing.” 
§ 78o (b)(4) (1976 ed.) (emphasis added). Still another 
section allows the Commission, pending final determination 
whether a broker-dealer’s registration should be revoked, to 
temporarily suspend that registration, but only “after notice 
and opportunity for hearing.” § 78o (b)(5) (1976 ed.) (em-
phasis added). Former §15 (b)(6), which dealt with the 
registration of broker-dealers, also lends support to the notion 
that as a general matter Congress meant to allow the Com-
mission to take summary action only for the period specified 
in the statute when that action is based upon any single set 
of circumstances. That section allowed the Commission to 
summarily postpone the effective date of registration for 15 
days, and then, after appropriate notice and opportunity for 
hearing, to continue that postponement pending final resolu-
tion of the matter.8 The section which replaced § 15 (b) (6) 
even further underscores this general pattern. It requires the 
Commission to take some action—either granting the registra-
tion or instituting proceedings to determine whether registra-
tion should be denied—within 45 days. 15 U. S. C. § 78o (b) 
(1) (1976 ed.). In light of the explicit congressional recogni-
tion in other sections of the Act, both past and present, that 
any long-term sanctions or any continuation of summary 

8The former § 15 (b)(6) provided in pertinent part:
“Pending final determination whether any registration under this subsection 
shall be denied, the Commission may by order postpone the effective date 
of such registration for a period not to exceed fifteen days, but if, after 
appropriate notice and opportunity for hearing (which may consist solely 
of affidavits and oral arguments), it shall appear to the Commission to be 
necessary or appropriate in the public interest or for the protection of 
investors to postpone the effective date of such registration until final 
determination, the Commission shall so order. Pending final determination 
whether any such registration shall be revoked, the Commission shall by 
order suspend such registration if, after appropriate notice and opportunity 
for hearing, such suspension shall appear to the Commission to be 
necessary or appropriate in the public interest or for the protection of 
investors. . . .” 15 U. S. C. § 78o (b) (6).
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restrictions must be accompanied by notice and an opportu-
nity for a hearing, it is difficult to read the silence in § 12 (k) 
as an authorization for an extension of summary restrictions 
without such a hearing, as the Commission contends. The 
more plausible interpretation is that Congress did not intend 
the Commission to have the power to extend the length of sus-
pensions under § 12 (k) at all, much less to repeatedly extend 
such suspensions without any hearing.

B
The Commission advances four arguments in support of its 

position, none of which we find persuasive. It first argues 
that only its interpretation makes sense out of the statute. 
That is, if the Commission discovers a manipulative scheme 
and suspends trading for 10 days, surely it can suspend trading 
30 days later upon the discovery of a second manipulative 
scheme. But if trading may be suspended a second time 30 
days later upon the discovery of another manipulative scheme, 
it surely could be suspended only 10 days later if the discovery 
of the second scheme were made on the eve of the expiration 
of the first order. And, continues the Commission, since 
nothing on the face of the statute requires it to consider only 
evidence of new manipulative schemes when evaluating the 
public interest and the needs of investors, it must have the 
power to issue consecutive suspension orders even in the 
absence of a new or different manipulative scheme, as long 
as the public interest requires it.

This argument is unpersuasive, however, because the conclu-
sion simply does not follow from the various premises. Even 
assuming the Commission can again suspend trading upon 
learning of another event which threatens the stability of the 
market, it simply does not follow that the Commission there-
fore must necessarily have the power to do so even in the 
absence of such a discovery. On its face and in the context of 
this statutory pattern, § 12 (k) is more properly viewed as a 
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device to allow the Commission to take emergency action for 
10 days while it prepares to deploy its other remedies, such as 
a temporary restraining order, a preliminary or permanent 
injunction, or a suspension or revocation of the registration of 
a security. The Commission’s argument would render unnec-
essary to a greater or lesser extent all of these other admittedly 
more cumbersome remedies which Congress has given to it.

Closely related to the Commission’s first argument is its 
second—its construction furthers the statute’s remedial pur-
poses. Here the Commission merely asserts that it “has found 
that the remedial purposes of the statute require successive 
suspension of trading in particular securities, in order to main-
tain orderly and fair capital markets.” Brief for Petitioner 37. 
Other powers granted the Commission are, in its opinion, 
simply insufficient to accomplish its purposes.

We likewise reject this argument. In the first place, the 
Commission has not made a very persuasive showing that 
other remedies are ineffective. It argues that injunctions and 
temporary restraining orders are insufficient because they take 
time and evidence to obtain and because they can be obtained 
only against wrongdoers and not necessarily as a stopgap 
measure in order to suspend trading simply until more infor-
mation can be disseminated into the marketplace. The first 
of these alleged insufficiencies is no more than a reiteration of 
the familiar claim of many Government agencies that any 
semblance of an adversary proceeding will delay the imposi-
tion of the result which they believe desirable. It seems to us 
that Congress, in weighing the public interest against the 
burden imposed upon private parties, has concluded that 10 
days is sufficient for gathering necessary evidence.

This very case belies the Commission’s argument that 
injunctions cannot be sought in appropriate cases. At exactly 
the same time the Commission commenced the first series of 
suspension orders it also sought a civil injunction against CJL 
and certain of its principals, alleging violations of the registra-
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tion and antifraud provisions of the Securities Act of 1933, 
violations of the antifraud and reporting provisions of the 
Securities Exchange Act of 1934, and various other improper 
practices, including the filing of false reports with the Com-
mission and the dissemination of a series of press releases 
containing false and misleading information. App. 109. And 
during the second series of suspension orders, the Commission 
approved the filing of an action seeking an injunction against 
those in the management of CJL to prohibit them from 
engaging in further violations of the Acts. Id., at 101.

The second of these alleged insufficiencies is likewise less 
than overwhelming. Even assuming that it is proper to sus-
pend trading simply in order to enhance the information in the 
marketplace, there is nothing to indicate that the Commission 
cannot simply reveal to the investing public at the end of 10 
days the reasons which it thought justified the initial sum-
mary suspension and then let the investors make their own 
judgments.

Even assuming, however, that a totally satisfactory remedy— 
at least from the Commission’s viewpoint—is not available in 
every instance in which the Commission would like such a 
remedy, we would not be inclined to read § 12 (k) more 
broadly than its language and the statutory scheme reasonably 
permit. Indeed, the Commission’s argument amounts to little 
more than the notion that § 12 (k) ought to be a panacea for 
every type of problem which may beset the marketplace. This 
does not appear to be the first time the Commission has 
adopted this construction of the statute. As early as 1961 a 
recognized authority in this area of the law called attention to 
the fact that the Commission was gradually carrying over the 
summary suspension power granted in the predecessors of 
§ 12 (k) into other areas of its statutory authority and using 
it as a pendente lite power to keep in effect a suspension of 
trading pending final disposition of delisting proceedings. 2 
L. Loss, Securities Regulation 854r-855 (2d ed. 1961).
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The author then questioned the propriety of extending the 
summary suspension power in that manner, id., at 854, and we 
think those same questions arise when the Commission argues 
that the summary suspension power should be available not 
only for the purposes clearly contemplated by § 12 (k), but 
also as a solution to virtually any other problem which might 
occur in the marketplace. We do not think § 12 (k) was 
meant to be such a cure-all. It provides the Commission with 
a powerful weapon for dealing with certain problems. But its 
time limit is clearly and precisely defined. It cannot be 
judicially or administratively extended simply by doubtful 
arguments as to the need for a greater duration of suspension 
orders than it allows. If extension of the summary suspension 
power is desirable, the proper source of that power is Congress. 
Cf. FMC v. Seatrain Lines, Inc., 411 U. S. 726, 744-745 (1973).

The Commission next argues that its interpretation of the 
statute—that the statute authorizes successive suspension 
orders—has been both consistent and longstanding, dating 
from 1944. It is thus entitled to great deference. See United 
States v. National Assn, of Securities Dealers, 422 U. S. 694, 
719 (1975) ; Saxbe v. Bustos, 419 U. S. 65, 74 (1974).

While this undoubtedly is true as a general principle of law, 
it is not an argument of sufficient force in this case to overcome 
the clear contrary indications of the statute itself. In the first 
place it is not apparent from the record that on any of the 
occasions when a series of consecutive summary suspension 
orders was issued the Commission actually addressed in any 
detail the statutory authorization under which it took that 
action. As we said just this Term in Adamo Wrecking Co. v. 
United States, 434 U. S. 275, 287 n. 5 (1978) :

“This lack of specific attention to the statutory authori-
zation is especially important in light of this Court’s 
pronouncement in Skidmore v. Swift Ac Co., 323 U. S. 134, 
140 (1944), that one factor to be considered in giving 
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weight to an administrative ruling is ‘the thoroughness 
evident in its consideration, the validity of its reasoning, 
its consistency with earlier and later pronouncements, and 
all those factors which give it power to persuade, if lacking 
power to control.’ ”

To further paraphrase that opinion, since this Court can only 
speculate as to the Commission’s reasons for reaching the con-
clusion that it did, the mere issuance of consecutive summary 
suspension orders, without a concomitant exegesis of the 
statutory authority for doing so, obviously lacks “power to 
persuade” as to the existence of such authority. Ibid. Nor 
does the existence of a prior administrative practice, even a 
well-explained one, relieve us of our responsibility to deter-
mine whether that practice is consistent with the agency’s 
statutory authority.

“The construction put on a statute by the agency charged 
with administering it is entitled to deference by the courts, 
and ordinarily that construction will be affirmed if it has 
a ‘reasonable basis in law.’ NLRB v. Hearst Publica-
tions, 322 U. S. Ill, 131; Unemployment Commission v. 
Aragon, 329 U. S. 143, 153-154. But the courts are the 
final authorities on issues of statutory construction, FTC 
v. Colgate-Palmolive Co., 380 U. S. 374, 385, and ‘are not 
obliged to stand aside and rubber-stamp their affirmance 
of administrative decisions that they deem inconsistent 
with a statutory mandate or that frustrate the congres-
sional policy underlying a statute.’ NLRB v. Brown, 380 
U. S. 278, 291.” V olkswagenwerk v. FMC, 390 U. S. 261, 
272 (1968).

And this is just such a case—the construction placed on the 
statute by the Commission, though of long standing, is, for the 
reasons given in Part III-A of this opinion, inconsistent with 
the statutory mandate. We explicitly contemplated just this 



SEC v. SLOAN 119

103 Opinion of the Court

situation in FMC v. Seatrain Lines, Inc., supra, at 745, where 
we said:

“But the Commission contends that since it is charged 
with administration of the statutory scheme, its construc-
tion of the statute over an extended period should be 
given great weight. . . . This proposition may, as a 
general matter, be conceded, although it must be tempered 
with the caveat that an agency may not bootstrap itself 
into an area in which it has no jurisdiction by repeatedly 
violating its statutory mandate.”

And our clear duty in such a situation is to reject the adminis-
trative interpretation of the statute.

Finally, the Commission argues that for a variety of reasons 
Congress should be considered to have approved the Commis-
sion’s construction of the statute as correct. Not only has 
Congress re-enacted the summary suspension power without 
disapproving the Commission’s construction, but the Commis-
sion participated in the drafting of much of this legislation 
and on at least one occasion made its views known to Congress 
in Committee hearings.9 Furthermore, at least one Committee 

9 In 1963, when Congress was considering the former § 15 (c)(5), which 
extended the Commission’s summary suspension power to securities traded 
in the over-the-counter market, the Commission informed a Subcommittee 
of the House Committee on Interstate and Foreign Commerce of its 
current administrative practice. One paragraph in the Commission’s 30- 
page report to the Subcommittee reads as follows:

“Under section 19 (a)(4), the Commission has issued more than one 
suspension when, upon reexamination at the end of the 10-day period, it 
has determined that another suspension is necessary. At the same time 
the Commission has recognized that suspension of trading in a security is 
a serious step, and therefore has exercised the power with restraint and has 
proceeded with diligence to develop the necessary facts in order that any 
suspension can be terminated as soon as possible. The Commission would 
follow that policy in administering the proposed new section 15 (c) (5).” 
Hearings on H. R. 6789, H. R. 6793, S. 1642 before a Subcommmittee of 
the House Committee on Interstate and Foreign Commerce, 88th Cong., 
1st Sess., 219 (1963).
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indicated on one occasion that it understood and approved of 
the Commission’s practice.10 See Zuber v. Allen, 396 U. S. 168, 
192 (1969); United States v. Correll, 389 U. S. 299, 305-306 
(1967); Fribourg Navigation Co. v. Commissioner, 383 U. S. 
272, 283 (1966).

While we of course recognize the validity of the general 
principle illustrated by the cases upon which the Commission 
relies, we do not believe it to be applicable here. In Zuber v. 
Allen, supra, at 192, the Court stated that a contemporaneous 
administrative construction of an agency’s own enabling legis-
lation “is only one input in the interpretational equation. Its 
impact carries most weight when the administrators partici-
pated in drafting and directly made known their views to 
Congress in committee hearings.” Here the administrators, so 
far as we are advised, made no reference at all to their present 
construction of § 12 (k) to the Congress which drafted the 
“enabling legislation” here in question—the Securities Ex-
change Act of 1934. They made known to at least one Com-
mittee their subsequent construction of that section 29 years 
later, at a time when the attention of the Committee and of 
the Congress was focused on issues not directly related to 

10 The Senate Committee on Banking and Currency, when it reported on 
the proposed 1964 amendments to the Act, indicated that it understood 
and did not disapprove of the Commission’s practice. It stated:

“The Commission has consistently construed section 19 (a) (4) as per-
mitting it to issue more than one suspension if, upon reexamination at the 
end of the 10-day period, it determines that another suspension is 
necessary. The committee accepts this interpretation. At the same time 
the committee recognizes that suspension of trading in a security is a drastic 
step and that prolonged suspension of trading may impose considerable 
hardship on stockholders. The committee therefore expects that the 
Commission will exercise this power with restraint and will proceed with 
all diligence to develop the necessary facts in order that any suspension 
can be terminated as soon as possible.” S. Rep. No. 379, 88th Cong., 1st 
Sess., 66-67 (1963).
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the one presently before the Court.11 Although the section 
in question was re-enacted in 1964, and while it appears that 
the Committee Report did recognize and approve of the Com-
mission’s practice, this is scarcely the sort of congressional 
approval referred to in Zuber, supra.

We are extremely hesitant to presume general congressional 
awareness of the Commission’s construction based only upon a 
few isolated statements in the thousands of pages of legislative 
documents. That language in a Committee Report, without 
additional indication of more widespread congressional aware-
ness, is simply not sufficient to invoke the presumption in a 
case such as this. For here its invocation would result in a 
construction of the statute which not only is at odds with the 
language of the section in question and the pattern of the 
statute taken as a whole, but also is extremely far reaching in 
terms of the virtually untrammeled and unreviewable power it 
would vest in a regulatory agency.

Even if we were willing to presume such general awareness 
on the part of Congress, we are not at all sure that such 
awareness at the time of re-enactment would be tantamount 
to amendment of what we conceive to be the rather plain 
meaning of the language of § 12 (k). On this point the 
present case differs significantly from United States v. Correll, 
supra, at 304, where the Court took pains to point out in 
relying on a construction of a tax statute by the Commissioner 
of Internal Revenue that “to the extent that the words chosen 
by Congress cut in either direction, they tend to support rather 
than defeat the Commissioner’s position . . . .”

Subsequent congressional pronouncements also cast doubt 
on whether the prior statements called to our attention can be 

11 The purpose of the 1964 amendments was merely to grant the 
Commission the same power to summarily deal with securities traded in the 
over-the-counter market as it already had to deal with securities traded on 
national exchanges. The purpose of the 1975 amendments was simply to 
consolidate into one section the power formerly contained in two.
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taken at face value. When consolidating the former §§15 (c) 
(5) and 19 (a) (4) in 1975, see n. 1, supra, Congress also enacted 
§ 12 (j), which allows the Commission “to suspend for a period 
not exceeding twelve months, or to revoke the registration of 
a security, if the Commission finds, on the record after notice 
and opportunity for hearing, that the issuer of such security 
has failed to comply with any provision of this chapter or 
the rules and regulations thereunder.” 15 U. S. C. § 78? (j) 
(1976 ed.). While this particular power is not new, see 15 
U. S. C. § 78s (a)(2), the effect of its exercise was expanded 
to include a suspension of trading.12 “With this change,” 
stated the Senate Committee on Banking, Housing and Urban 
Affairs, “the Commission is expected to use this section rather 
than its ten-day suspension power, in cases of extended dura-
tion.” S. Rep. No. 94-75, p. 106 (1975) (emphasis added). 
Thus, even assuming, arguendo, that the 1963 statements have 
more force than we are willing to attribute to them, and that, 
as,the Commission argues, § 12 (j) does not cover quite as 
broad a range of situations as § 12 (k), the 1975 congressional 
statements would still have to be read as seriously undermin-
ing the continued validity of the 1963 statements as a basis 
upon which to adopt the Commission’s construction of the 
statute.

In sum, had Congress intended the Commission to have the 
power to summarily suspend trading virtually indefinitely we 
expect that it could and would have authorized it more clearly 
than it did in § 12 (k). The sweeping nature of that power 
supports this expectation. The absence of any truly per-
suasive legislative history to support the Commission’s view,

12 Under the new provision, when the Commission suspends or revokes 
the registration of a security, “[n]o . . . broker, or dealer shall make use of 
the mails or any means or instrumentality of interstate commerce to effect 
any transaction in, or to induce the purchase or sale of, any security the 
registration of which has been and is suspended or revoked pursuant to the 
preceding sentence.” 15 U. S. C. § 78Z (j) (1976 ed.).
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and the entire statutory scheme suggesting that in fact the 
Commission is not so empowered, reinforce our conclusion that 
the Court of Appeals was correct in concluding no such power 
exists. Accordingly, its judgment is

Affirmed.

Mr . Justice  Brennan , with whom Mr . Justi ce  Marshall  
joins, concurring in the judgment.

Although I concur in much of the Court’s reasoning and 
in its holding that “the Commission is not empowered to issue, 
based upon a single set of circumstances, a series of summary 
orders which would suspend trading beyond the initial 10-day 
period,” ante, at 106,1 cannot join the Court’s opinion because 
of its omissions and unfortunate dicta.

I
The Court’s opinion does not reveal how flagrantly abusive 

the Security and Exchange Commission’s use of its § 12 (k) 
authority has been. That section authorizes the Commission 
“summarily to suspend trading in any security . . . for a 
period not exceeding ten days . . . .” 15 U. S. C. § 781 (k) 
(1976 ed.). As the Court says, this language “is persuasive 
in and of itself” that 10 days is the “maximum time period for 
which trading can be suspended for any single set of circum-
stances.” Ante, at 112. But the Commission has used § 12 (k), 
or its predecessor statutes, see ante, at 105 n. 1, to suspend trad-
ing in a security for up to 13 years. See App. to Brief for 
Canadian Javelin, Ltd., as Amicus Curiae la. And, although 
the 13-year suspension is an extreme example, the record is 
replete with suspensions lasting the better part of a year. See 
App. 184-211. I agree that § 12 (k) is clear on its face and 
that it prohibits this administrative practice. But even if 
§ 12 (k) were unclear, a 13-year suspension, or even a 1-year 
suspension as here, without notice or hearing so obviously 
violates fundamentals of due process and fair play that no
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reasonable individual could suppose that Congress intended 
to authorize such a thing. See also 15 U. S. C. § 781 (j) (1976 
ed.) (requiring notice and a hearing before a registration state-
ment can be suspended), discussed ante, at 121-122.

Moreover, the SEC’s procedural implementation of its § 12 
(k) power mocks any conclusion other than that the SEC 
simply could not care whether its § 12 (k) orders are justified. 
So far as this record shows, the SEC never reveals the reasons 
for its suspension orders.1 To be sure, here respondent was 
able long after the fact to obtain some explanation through a 
Freedom of Information Act request, but even the information 
tendered was heavily excised and none of it even purports to 
state the reasoning of the Commissioners under whose author-
ity § 12 (k) orders issue.1 2 Nonetheless, when the SEC finally 

1 The only document made public by the SEC at the time it suspends 
trading in a security is a “Notice of Suspension of Trading.” Numerous 
copies of this notice are included in the Appendix and each contains only 
the boilerplate explanation:

“It appearing to the Securities and Exchange Commission that the 
summary suspension of trading in such securities on such exchange and 
otherwise than on a national securities exchange is required in the public 
interest and for the protection of investors; [therefore, trading is 
suspended].”
See App. 11, 13, 16, 19, 21, 23, 25, 27, 30, 33, 36, 39, 41, 44, 47, 50, 53, 56, 59, 
62, 65, 67, 69, 71, 73, 76, 79, 82, 85, 88, 91, 94, 97, 100, 103, 106. The sole 
exception to this monotonous pattern is the notice which issued after 
respondent lodged his verified petition with the SEC. That notice 
recounted the allegations of the petition and stated in some detail why it 
was necessary to continue the suspension of Canadian Javelin stock. See 
id., at 109-110.

2 In each instance, the explanation consists only of memoranda from the 
SEC’s Division of Enforcement to the Commission. See, e. g., id., at 12,14, 
15. In at least one instance, the memorandum postdates the public notice 
of suspension. Compare id., at 11 with id., at 12. In no case is there a 
memorandum from the Commission explaining its action. The Court 
apparently assumes that the memoranda of the Division of Enforcement 
adequately explain the Commission’s action, although the basis for any 
such assumption is not apparent. Moreover, since the recommendations 
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agreed to give respondent a hearing on the suspension of 
Canadian Javelin stock, it required respondent to state, in a 
verified petition (that is, under oath} why he thought the 
unrevealed conclusions of the SEC to be wrong.3 This is 
obscurantism run riot.

Accordingly, while we today leave open the question whether 
the SEC could tack successive 10-day suspensions if this were 
necessary to meet first one and then a different emergent 
situation, I for one would look with great disfavor on any 
effort to tack suspension periods unless the SEC concurrently 
adopted a policy of stating its reasons for each suspension. 
Without such a statement of reasons, I fear our holding today 
will have no force since the SEC’s administration of its suspen-
sion power will be reviewable, if at all, only by the circuitous 
and time-consuming path followed by respondent here.

II
In addition, I cannot join the Court’s reaffirmance of Adamo 

Wrecking’s increasingly scholastic approach to the use of 
administrative practice in interpreting federal statutes. See 
ante, at 117-118. This reaffirmance is totally unnecessary in 
this case for, as the Court notes, whatever that administrative 
construction might be in this case, it is “inconsistent with the 
statutory mandate,” ante, at 118, which is clear on the face of 
the statute. Ante, at 112.

Worse, however, is the Court’s insistence that, to be credited, 
an administrative practice must pay “ ‘specific attention to the 
statutory authorization’ ” under which an agency purports to 
operate. Ante, at 117, quoting Adamo Wrecking Co. v. United 
States, 434 U. S. 275, 287 n. 5 (1978). As my Brother Stevens

portion of each memoranda is excised, presumably as permitted (but 
not required) by Exemption 5 of the Freedom of Information Act, see 
EP A v. Mink, 410 U. S. 73, 89 (1973), there is no statement of reasons in 
any traditional sense in any of the memoranda.

3 See Brief for Respondent 19; App. to Brief for Respondent 20a-21a.
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noted in dissent in Adamo, see id., at 302, Norwegian Nitrogen 
Co. v. United States, 288 U. S. 294 (1933)—perhaps our lead-
ing case on the use of administrative practice as a guide to 
statutory interpretation—says not a word about attention to 
statutory authority. Nor does it reduce the value of adminis-
trative practice to its “persuasive effect” as the Court would 
apparently do here. Instead, as I understand the case, Nor-
wegian Nitrogen focuses on the “contemporaneous construction 
of a statute by the men charged with the responsibility of 
setting its machinery in motion,” id., at 315, precisely because 
their action is itself evidence of assumptions—perhaps un-
spoken by either the administrators or Congress—brought to 
a regulatory problem by all involved in its solution. Indeed, 
common experience tells us that it is assumptions which 
everyone shares which often go unspoken because their very 
obviousness negates the need to set them out.

Therefore, while I do not dispute that well-reasoned 
administrative opinions which pay scrupulous attention to 
every jot and tittle of statutory language are more persuasive 
than unexplained actions—and certainly more in keeping with 
a norm of administrative action that ought to be encouraged— 
I cannot dismiss, as the Court apparently does, less well- 
reasoned, or even unexplained, administrative actions as 
irrelevant to the meaning of a statute.

Mr . Justic e  Blackmu n , concurring in the judgment.
I join the Court in its judgment, but I am less sure than the 

Court is that the Congress has not granted the Securities and 
Exchange Commission at least some power to suspend trading 
in a nonexempt security for successive 10-day periods despite 
the absence of a new set of circumstances. The Congress’ 
awareness, recognition, and acceptance of the Commission’s 
practice, see ante, at 119-120, nn. 9 and 10, at the time of the 
1964 amendments, blunts, it seems to me, the original literal 
language of the statute. The 1975 Report of the Senate 
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Banking Committee, stating that the Commission was “ex-
pected to use” § 12 (j)’s amended suspension-of-registration 
provision “in cases of extended duration,” ante, at 122, certainly 
demands new circumspection of the Commission, but I do 
not believe it wholly extinguished Congress’ acceptance of 
restrained use of successive 10-day suspensions when an emer-
gency situation is presented, as for instance, where the Com-
mission is unable adequately to inform the public of the 
existence of a suspected market manipulation within a single 
10-day period. Section 12 (j)’s suspension remedy provides 
no aid when a nonissuer has violated the securities law, or 
where the security involved is not registered, or in the interim 
period before notice and an opportunity for a hearing can be 
provided and a formal finding of misconduct made on the 
record.

Here, the Commission indulged in 37 suspension orders, all 
but the last issued “quite bare of any emergency findings,” to 
borrow Professor Loss’ phrase. Beyond the opaque suggestion 
in an April 1975 Release, No. 11,383, that the Commission was 
awaiting the “dissemination of information concerning regula-
tory action by Canadian authorities,” shareholders of CJL 
were given no hint why their securities were to be made non- 
negotiable for over a year. Until April 22, 1976, see Release 
No. 12,361, the SEC provided no opportunity to shareholders 
to dispute the factual premises of a suspension, and, in the 
absence of any explanation by the Commission of the basis 
for its suspension orders, such a right to comment would be 
useless. As such, I conclude that the use of suspension orders 
in this case exceeded the limits of the Commission’s discretion. 
Given the 1975 amendments, a year-long blockade of trading 
without reasoned explanation of the supposed emergency or 
opportunity for an interim hearing clearly exceeds Congress’ 
intention.



128 OCTOBER TERM, 1977

Syllabus 436 U.S.

SCOTT ET AL. V. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT

No. 76-6767. Argued March 1, 1978—Decided May 15, 1978

Title III of the Omnibus Crime Control and Safe Streets Act of 1968 
requires that wiretapping or electronic surveillance “be conducted in such 
a way as to minimize” the interception of communications not otherwise 
subject to interception under that Title. 18 U. S. C. §2518 (5) (1976 
ed.). Pursuant to a court wiretap authorization order requiring such 
minimization, Government agents intercepted for a one-month period 
virtually all conversations over a particular telephone suspected of being 
used in furtherance of a conspiracy to import and distribute narcotics. 
Forty percent of the calls were clearly narcotics related, and the remain-
ing calls were for the most part very short, such as wrong-number calls, 
and calls to persons unavailable to come to the phone, or were ambiguous 
in nature, and in a few instances were between the person to whom the 
telephone was registered and her mother. After the interceptions were 
terminated, petitioners, among others, were indicted for various narcotics 
offenses. The District Court, on petitioners’ pretrial motion, ordered 
suppression of all the intercepted conversations and derivative evidence, 
on the ground that the agents had failed to comply with the wiretap 
order’s minimization requirement, primarily because only 40% of the 
conversations were shown to be narcotics related. The Court of Appeals 
reversed and remanded, stating that the District Court should not have 
based its determination upon a general comparison of the number of 
narcotics-related calls with the total number of calls intercepted, but 
rather should have engaged in a particularized assessment of the reason-
ableness of the agents’ attempts to minimize in light of the purpose of 
the wiretap and information available to the agents at the time of 
interception. On remand, the District Court again ordered suppression, 
relying largely on the fact that the agents were aware of the minimiza-
tion requirement “but made no attempt to comply therewith.” The 
Court of Appeals again reversed, holding that the District Court had yet 
to apply the correct standard, that the decision on the suppression 
motion ultimately had to be based on the reasonableness of the actual 
interceptions and not on whether the agents subjectively intended to 
minimize their interceptions, and that suppression in this case was not 
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appropriate. Petitioners were eventually convicted, and the Court of 
Appeals affirmed. Held:

1. The proper approach for evaluating compliance with the minimiza-
tion requirement, like evaluation of all alleged violations of the Fourth 
Amendment, is objectively to assess the agent’s or officer’s actions in 
light of the facts and circumstances confronting him at the time without 
regard to his underlying intent or motive. Pp. 135-138.

2. Even if the agents fail to make good-faith efforts at minimization, 
that is not itself a violation of the statute requiring suppression, since 
the use of the word “conducted” in § 2518 (5) makes it clear that the 
focus was to be on the agents’ actions, not their motives, and since the 
legislative history shows that the statute was not intended to extend the 
scope of suppression beyond search-and-seizure law under the Fourth 
Amendment. Pp. 138-139.

3. The Court of Appeals did not err in rejecting petitioners’ minimiza-
tion claim, but properly analyzed the reasonableness of the wiretap. 
Pp. 139-143.

(a) Blind reliance on the percentage of nonpertinent calls inter-
cepted is not a sure guide to the correct answer. While such percentages 
may provide assistance, there are cases, like this one, where the percent-
age of nonpertinent calls is relatively high and yet their interception was 
still reasonable. P. 140.

(b) It is also important to consider the circumstances of the 
wiretap, such as whether more extensive surveillance may be justified 
because of a suspected widespread conspiracy, or the type of use to 
which the wiretapped telephone is normally put. P. 140.

(c) Other factors, such as the exact point during the authorized 
period at which the interception was made, may be significant in a 
particular case. P. 141.

(d) As to most of the calls here that were not narcotics related, 
such calls did not give the agents an opportunity to develop a category 
of innocent calls that should not have been intercepted, and hence their 
interception cannot be viewed as a violation of the minimization require-
ment. As to the calls between the telephone registrant and her mother, 
it cannot be said that even though they turned out not to be relevant to 
the investigation, the Court of Appeals was incorrect in concluding that 
the agents did not act unreasonably at the time they made these 
interceptions. Pp. 142-143.

179 U. S. App. D. C. 281, 551 F. 2d 467, affirmed.

Reh nq ui st , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Ste wa rt , Whi te , Bla ckmu n , Pow el l , and Ste ve ns , JJ., joined.



130 OCTOBER TERM, 1977

Opinion of the Court 436 U. S.

Bre nn an , J., filed a dissenting opinion, in which Mar sha ll , J., joined, 
post, p. 143.

John A. Shorter argued the cause for petitioners. With him 
on the briefs were Samuel Dash and Michael E. Geltner.

Richard A. Allen argued the cause for the United States. 
With him on the brief were Solicitor General McCree, Assist-
ant Attorney General Civiletti, and Deputy Solicitor General 
Frey*

Mr . Justi ce  Rehnquist  delivered the opinion of the Court.
In 1968, Congress enacted Title III of the Omnibus Crime 

Control and Safe Streets Act of 1968, which deals with wire-
tapping and other forms of electronic surveillance. 18 U. S. C. 
§§ 2510-2520 (1976 ed.). In this Act Congress, after this 
Court’s decisions in Berger v. New York, 388 U. S. 41 (1967), 
and Katz v. United States, 389 U. S. 347 (1967), set out to 
provide law enforcement officials with some of the tools 
thought necessary to combat crime without unnecessarily in-
fringing upon the right of individual privacy. See generally 
S. Rep. No. 1097, 90th Cong., 2d Sess. (1968). We have had 
occasion in the past, the most recent being just last Term, to 
consider exactly how the statute effectuates this balance.* 1 
This case requires us to construe the statutory requirement 
that wiretapping or electronic surveillance “be conducted in 
such a way as to minimize the interception of communications 
not otherwise subject to interception under this chapter . . ..” 
18 U. S. C. §2518(5) (1976 ed.).

Pursuant to judicial authorization which required such 
minimization, Government agents intercepted all the phone 
conversations over a particular phone for a period of one 

*Peter S. Smith filed a brief for Chloe V. Daviage as amicus curiae 
urging reversal.

1See United States v. Donovan, 429 U. S. 413 (1977), which involved 
that part of the Act which requires the Government to identify the per-
son, if known, whose conversations are to be intercepted.
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month. The District Court for the District of Columbia sup-
pressed all intercepted conversations and evidence derived 
therefrom in essence because the “admitted knowing and pur-
poseful failure by the monitoring agents to comply with the 
minimization order was unreasonable . . . even if every inter-
cepted call were narcotic-related.” App. 39. The Court of 
Appeals for the District of Columbia Circuit reversed, con-
cluding that an assessment of the reasonableness of the efforts 
at minimization first requires an evaluation of the reasonable-
ness of the actual interceptions in light of the purpose of the 
wiretap and the totality of the circumstances before any in-
quiry is made into the subjective intent of the agents con-
ducting the surveillance. 170 U. S. App. D. C. 158, 516 F. 2d 
751 (1975). We granted certiorari to consider this important 
question, 434 U. S. 888 (1977), and, finding ourselves in basic 
agreement with the Court of Appeals, affirm.

I

In January 1970, Government officials applied, pursuant 
to Title III, for authorization to wiretap a telephone registered 
to Geneva Jenkins.2 The supporting affidavits alleged that 
there was probable cause to believe nine individuals, all named, 
were participating in a conspiracy to import and distribute 
narcotics in the Washington, D. C., area and that Geneva 
Jenkins’ telephone had been used in furtherance of the con-
spiracy, particularly by petitioner Thurmon, who was then 
living with Jenkins. The District Court granted the applica-
tion on January 24, 1970, authorizing agents to “[i]ntercept 
the wire communications of Alphonso H. Lee, Bernis Lee 
Thurmon, and other persons as may make use of the facilities 
hereinbefore described.” App. 80. The order also required 
the agents to conduct the wiretap in “such a way as to mini-

2 The application and subsequent court order identified the subscriber as 
Geneva Thornton, but that was apparently an alias. 331 F. Supp. 233, 236 
(DC 1971).
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mize the interception of communications that are [not] other-
wise subject to interception” under the Act3 4 and to report to 
the court every five days “the progress of the interception 
and the nature of the communication intercepted.” Ibid. 
Interception began that same day and continued, pursuant to 
a judicially authorized extension, until February 24,1970, with 
the agents making the periodic reports to the judge as 
required. Upon cessation of the interceptions, search and 
arrest warrants were executed which led to the arrest of 22 
persons and the indictment of 14.

Before trial the defendants, including petitioners Scott and 
Thurmon, moved to suppress all the intercepted conversations 
on a variety of grounds. After comprehensive discovery and 
an extensive series of hearings, the District Court held that the 
agents had failed to comply with the minimization require-
ment contained in the wiretap order and ordered suppression 
of the intercepted conversations and all derivative evidence. 
The court relied in large part on the fact that virtually all the 
conversations were intercepted while only 40% of them were 
shown to be narcotics related. This, the court reasoned, 
“strongly indicate[d] the indiscriminate use of wire surveil-
lance that was proscribed by Katz[4] and Berger.”5 331 
F. Supp. 233, 247 (DC 1971).

The Court of Appeals for the District of Columbia Circuit 
reversed and remanded, stating that the District Court should 
not have based its determination upon a general comparison 
of the number of narcotics-related calls with the total number 
of calls intercepted, but rather should have engaged in a par-
ticularized assessment of the reasonableness of the agents’ 
attempts to minimize in light of the purpose of the wiretap 
and the information available to the agents at the time of 

3 The word “not” was inadvertently omitted, but the agents apparently 
understood the intent of the order. Id., at 245 n. 1.

4 Katz n . United States, 389 U. S. 347 (1967).
5 Berger v. New York, 388 U. S. 41 (1967).
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interception. 164 U. S. App. D. C. 125, 129, 504 F. 2d 194, 
198 (1974).6

Upon remand, the District Court again ordered suppression, 
this time relying largely on the fact that the agents were aware 
of the minimization requirement, “but made no attempt to 
comply therewith.” App. 37, 38.7 “The admitted knowing 

6 The District Court also made a number of other related rulings which 
were affirmed on appeal. It upheld Title III against a claim that the 
statute contravened the Fourth Amendment restriction against unreason-
able searches and seizures; determined that the application and affidavits 
were sufficient on their face to establish probable cause; and held that the 
order complied with the requirements of the statute. Petitioners have not 
sought review of any of these holdings. The Court of Appeals also held 
that Scott could introduce evidence based on conversations in which he did 
not participate to demonstrate that the intercepted conversations to which 
he was a party were not seized “in conformity with the order of authori-
zation.” 18 U. S. C. §2518 (10)(a)(iii) (1976 ed.). See 164 U. S. App. 
D. C., at 127-128, 504 F. 2d, at 196-197.

7 This conclusion was based on the fact that virtually all calls were inter-
cepted and on the testimony of Special Agent Glennon Cooper, the agent 
in charge of the investigation, who testified that the only steps taken which 
actually resulted in the nonreception of a conversation were those taken 
when the agents discovered the wiretap had inadvertently been connected 
to an improper line. The court laid particular stress on the following 
exchange:

“BY THE COURT:

“Q. The question I wish to ask you is this, whether at any time during 
the course of the wiretap—of'the intercept, what if any steps were taken 
by you or any agent under you to minimize the listening?

“A. Well, as I believe I mentioned before, I would have to say that the 
only effective steps taken by us to curtail the reception of conversations 
was in that instance where the line was connected to—misconnected from 
the correct line and connected to an improper line. We discontinued at 
that time.

“Q. Do I understand from you then that the only time that you con-
sidered minimization was when you found that you had been connected 
with a wrong number?

“A. That is correct, Your Honor.” App. 179.
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and purposeful failure by the monitoring agents to comply 
with the minimization order was unreasonable . . . even if 
every intercepted call were narcotic-related.” Id., at 39.

The Court of Appeals again reversed, holding that the 
District Court had yet to apply the correct standard. 170 
U. S. App. D. C. 158, 516 F. 2d 751 (1975). The court recog-
nized that the “presence or absence of a good faith attempt to 
minimize on the part of the agents is undoubtedly one factor 
to be considered in assessing whether the minimization require-
ment has been satisfied,” but went on to hold that “the decision 
on the suppression motion must ultimately be based on the 
reasonableness of the actual interceptions and not on whether 
the agents subjectively intended to minimize their intercep-
tions.” Id., at 163, 516 F. 2d, at 756. Then, because of the 
extended period of time which had elapsed since the commis-
sion of the offense in question, that court itself examined the 
intercepted conversations and held that suppression was not I
appropriate in this case because the court could not conclude 
that “some conversation was intercepted which clearly would 
not have been intercepted had reasonable attempts at minimi-
zation been made.” Id., at 164, 516 F. 2d, at 757.8

On the remand from the Court of Appeals, following a 
non jury trial on stipulated evidence which consisted primarily 
of petitioners’ intercepted conversations, Scott was found 
guilty of selling and purchasing narcotics not in the original 
stamped package, see 26 U. S. C. § 4704 (a) (1964 ed.), and 
Thurmon of conspiracy to sell narcotics, see 26 U. S. C. §§ 7237 
(b) and 4705 (a) (1964 ed.).9 The Court of Appeals affirmed 

8 The Court of Appeals, with four judges dissenting, denied rehearing and 
rehearing en banc, 173 U. 8. App. D. C. 118, 522 F. 2d 1333 (1975), and 
we denied certiorari, 425 U. S. 917 (1976). Mr . Just ice  Bre nn an , Mr . 
Just ic e Mars ha ll , and Mr . Just ice  Pow el l  dissented from the denial 
of certiorari.

9 The specific statutes under which petitioners were convicted were 
repealed in connection with the enactment of the Comprehensive Drug 
Abuse Prevention and Control Act of 1970, 84 Stat. 1292.
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the convictions, 179 U. S. App. D. C. 281, 551 F. 2d 467 (1977), 
and we granted certiorari. 434 U. S. 888 ( 1977).

II
Petitioners’ principal contention is that the failure to make 

good-faith efforts to comply with the minimization require-
ment is itself a violation of § 2518 (5). They urge that it is 
only after an assessment is made of the agents’ good-faith 
efforts, and presumably a determination that the agents did 
make such efforts, that one turns to the question of whether 
those efforts were reasonable under the circumstances. See 
Reply Brief for Petitioner 4-5. Thus, argue petitioners, 
Agent Cooper’s testimony, which is basically a concession that 
the Government made no efforts which resulted in the non-
interception of any call, is dispositive of the matter. The 
so-called “call analysis,” which was introduced by the Govern-
ment to suggest the reasonableness of intercepting most of the 
calls, cannot lead to a contrary conclusion because, having 
been prepared after the fact by a Government attorney and 
using terminology and categories which were not indicative of 
the agents’ thinking at the time of the interceptions, it does 
not reflect the perceptions and mental state of the agents who 
actually conducted the wiretap.

The Government responds that petitioners’ argument fails 
to properly distinguish between what is necessary to establish 
a statutory or constitutional violation and what is necessary 
to support a suppression remedy once a violation has been 
established.10 In view of the deterrent purposes of the exclu-

10 The Government also argues that even if the agents in this case vio-
lated the minimization requirement by intercepting some conversations 
which could not have reasonably been intercepted, §2518(10) requires 
suppression of only those conversations which were illegally intercepted, 
not suppression of all the intercepted conversations. See, e. g., United 
States v. Cox, 462 F. 2d 1293, 1301-1302 (CA8 1972), cert, denied, 417 
U. S. 918 (1974); United States v. Sisca, 361 F. Supp. 735, 746-747
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sionary rule, consideration of official motives may play some 
part in determining whether application of the exclusionary 
rule is appropriate after a statutory or constitutional violation 
has been established. But the existence vet non of such a 
violation turns on an objective assessment of the officer’s 
actions in light of the facts and circumstances confronting him 
at the time. Subjective intent alone, the Government con-
tends, does not make otherwise lawful conduct illegal or 
unconstitutional.11 *

(SDNY 1973), aff’d, 503 F. 2d 1337 (CA2), cert, denied, 419 U. S. 1008 
(1974); United States v. Mainello, 345 F. Supp. 863, 874—877 (EDNY 
1972); United States v. LaGorga, 336 F. Supp. 190 (WD Pa. 1971). It 
also renews its argument that petitioner Scott does not have standing to 
raise a minimization challenge based upon the interception of conversa-
tions to which he was not a party. To permit such a challenge would 
allow Scott to secure the suppression of evidence against him by showing 
that the rights of other parties were violated. This, argues the Govern-
ment, would contravene well-settled principles of Fourth Amendment law, 
cf. Brown v. United States, 411 U. S. 223, 230 (1973); Aiderman v. 
United States, 394 U. S. 165, 197 (1969); Simmons v. United States, 390 
U. S. 377 (1968), which clearly apply to Title III cases, see S. Rep. No. 
1097, 90th Cong., 2d Sess., 91, 106 (1968); Aiderman v. United States, 
supra, at 175-176.

Given our disposition of this case we find it unnecessary to reach the 
Government’s contention regarding the sccipe of the suppression remedy 
in the event of a violation of the minimization requirement. We also 
decline to address the Government’s argument with respect to standing. 
The Government concedes that petitioner Thurmon was a party to some 
nonnarcotics-related calls and thus has standing to make the arguments 
advanced herein. Thus, even if we were to decide that Scott has no 
standing we would be compelled to undertake the decision of these issues. 
If, on the other hand, we were to decide that Scott does have standing, 
we would simply repeat exactly the same analysis made with respect to 
Thurmon’s claim and find against Scott as well. In this circumstance we 
need not decide the questions of Scott’s standing. See California Bankers 
Assn. v. Shultz, 416 U. S. 21, 44-45 (1974); Doe v. Bolton, 410 U. S. 179, 
189 (1973).

11 The Government also adds that even if subjective intent were the 
standard, the record does not support the District Court’s conclusion that
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We think the Government’s position, which also served as 
the basis for decision in the Court of Appeals, embodies the 
proper approach for evaluating compliance with the minimiza-
tion requirement. Although we have not examined this exact 
question at great length in any of our prior opinions, almost 
without exception in evaluating alleged violations of the 
Fourth Amendment the Court has first undertaken an objec-
tive assessment of an officer’s actions in light of the facts and 
circumstances then known to him. The language of the 
Amendment itself proscribes only “unreasonable” searches and 
seizures. In Terry v. Ohio, 392 U. S. 1, 21-22 (1968), the 
Court emphasized the objective aspect of the term “reasonable.”

“And in justifying the particular intrusion the police 
officer must be able to point to specific and articulable 
facts which, taken together with rational inferences from 
those facts, reasonably warrant that intrusion. The 
scheme of the Fourth Amendment becomes meaningful 
only when it is assured that at some point the conduct of 
those charged with enforcing the laws can be subjected to 
the more detached, neutral scrutiny of a judge who must 
evaluate the reasonableness of a particular search or 
seizure in light of the particular circumstances. And in 
making that assessment it is imperative that the facts be 
judged against an objective standard; would the facts 
available to the officer at the moment of the seizure or the 
search ‘warrant a man of reasonable caution in the belief’ 
that the action taken was appropriate?” (Footnotes 
omitted.)

See also Beck v. Ohio, 379 U. S. 89, 96-97 (1964); Henry v. 
United States, 361 U. S. 98,102-103 (1959).

the agents subjectively intended to violate the statute or the Constitution. 
It contends that the failure to stop intercepting calls, the interception of 
which was entirely reasonable, does not support a finding that the agents 
would have intercepted calls that should not have been intercepted had they 
been confronted with that situation. We express no view on this matter.
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We have since held that the fact that the officer does not 
have the state of mind which is hypothecated by the reasons 
which provide the legal justification for the officer’s action does 
not invalidate the action taken as long as the circumstances, 
viewed objectively, justify that action. In United States v. 
Robinson, 414 U. S. 218 (1973), a suspect was searched 
incident to a lawful arrest. He challenged the search on the 
ground that the motivation for the search did not coincide with 
the legal justification for the search-incident-to-arrest excep-
tion. We rejected this argument: “Since it is the fact of 
custodial arrest which gives rise to the authority to search, it 
is of no moment that [the officer] did not indicate any sub-
jective fear of the respondent or that he did not himself 
suspect that respondent was armed.” Id., at 236. The Courts 
of Appeals which have considered the matter have likewise 
generally followed these principles, first examining the chal-
lenged searches under a standard of objective reasonableness 
without regard to the underlying intent or motivation of the 
officers involved.12

Petitioners do not appear, however, to rest their argument 
entirely on Fourth Amendment principles. Rather, they argue 
in effect that regardless of the search-and-seizure analysis 
conducted under the Fourth Amendment, the statute regulat-
ing wiretaps requires the agents to make good-faith efforts at 

12 See, e. g., United States v. Bugarin-Casas, 484 F. 2d 853, 854 n. 1 
(CA9 1973), cert, denied, 414 U. S. 1136 (1974) (“The fact that the 
agents were intending at the time they stopped the car to search it in any 
event . . . does not render the search, supported by independent probable 
cause, invalid”); Dodd v. Beto, 435 F. 2d 868, 870 (CA5 1970), cert, 
denied, 404 U. S. 845 (1971) ; Klingler v. United States, 409 F. 2d 299, 304 
(CA8), cert, denied, 396 U. S. 859 (1969); Green v. United States, 386 
F. 2d 953, 956 (CA10 1967) ; Sirimarco v. United States, 315 F. 2d 699, 
702 (CA10), cert, denied, 374 U. S. 807 (1963). As is our usual custom, 
we do not, in citing these or other cases, intend to approve any particular 
language or holding in them.



SCOTT v. UNITED STATES 139

128 Opinion of the Court

minimization, and the failure to make such efforts is itself a 
violation of the statute which requires suppression.

This argument fails for more than one reason. In the first 
place, in the very section in which it directs minimization 
Congress, by its use of the word “conducted,” made it clear 
that the focus was to be on the agents’ actions not their 
motives. Any lingering doubt is dispelled by the legislative 
history which, as we have recognized before in another context, 
declares that § 2515 was not intended “generally to press the 
scope of the suppression role beyond present search and seizure 
law.” S. Rep. No. 1097, 90th Cong., 2d Sess., 96 (1968). 
See Aiderman v. United States, 394 U. S. 165, 175-176 
(1969).13

III
We turn now to the Court of Appeals’ analysis of the 

reasonableness of the agents’ conduct in intercepting all of the 
calls in this particular wiretap. Because of the necessarily 
ad hoc nature of any determination of reasonableness, there 
can be no inflexible rule of law which will decide every case.

13 This is not to say, of course, that the question of motive plays abso-
lutely no part in the suppression inquiry. On occasion, the motive with 
which the officer conducts an illegal search may have some relevance in 
determining the propriety of applying the exclusionary rule. For exam-
ple, in United States v. Janis, 428 U. S. 433, 458 (1976), we ruled that 
evidence unconstitutionally seized by state police could be introduced in 
federal civil tax proceedings because “the imposition of the exclusionary 
rule ... is unlikely to provide significant, much less substantial, additional 
deterrence. It falls outside the offending officer’s zone of primary inter-
est.” See also United States v. Ceccolini, 435 U. S. 268, 276-277 (1978). 
This focus on intent, however, becomes relevant only after it has been 
determined that the Constitution was in fact violated. We also have 
little doubt that as a practical matter the judge’s assessment of the 
motives of the officers may occasionally influence his judgment regarding 
the credibility of the officers’ claims with respect to what information was 
or was not available to them at the time of the incident in question. But 
the assessment and use of motive in this limited manner is irrelevant to 
our analysis of the questions at issue in this case.
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The statute does not forbid the interception of all nonrelevant 
conversations, but rather instructs the agents to conduct the 
surveillance in such a manner as to “minimize” the intercep-
tion of such conversations. Whether the agents have in fact 
conducted the wiretap in such a manner will depend on the 
facts and circumstances of each case.

We agree with the Court of Appeals that blind reliance on 
the percentage of nonpertinent calls intercepted is not a sure 
guide to the correct answer. Such percentages may provide 
assistance, but there are surely cases, such as the one at bar, 
where the percentage of nonpertinent calls is relatively high 
and yet their interception was still reasonable. The reasons 
for this may be many. Many of the nonpertinent calls may 
have been very short. Others may have been one-time only 
calls. Still other calls may have been ambiguous in nature or 
apparently involved guarded or coded language. In all these 
circumstances agents can hardly be expected to know that the 
calls are not pertinent prior to their termination.

In determining whether the agents properly minimized, it is 
also important to consider the circumstances of the wiretap. 
For example, when the investigation is focusing on what is 
thought to be a widespread conspiracy more extensive surveil-
lance may be justified in an attempt to determine the precise 
scope of the enterprise. And it is possible that many more of 
the conversations will be permissibly interceptable because 
they will involve one or more of the co-conspirators. The type 
of use to which the telephone is normally put may also have 
some bearing on the extent of minimization required. For 
example, if the agents are permitted to tap a public telephone 
because one individual is thought to be placing bets over the 
phone, substantial doubts as to minimization may arise if the 
agents listen to every call which goes out over that phone 
regardless of who places the call. On the other hand, if the 
phone is located in the residence of a person who is thought to 
be the head of a major drug ring, a contrary conclusion may 
be indicated.
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Other factors may also play a significant part in a particular 
case. For example, it may be important to determine at 
exactly what point during the authorized period the intercep-
tion was made. During the early stages of surveillance the 
agents may be forced to intercept all calls to establish cate-
gories of nonpertinent calls which will not be intercepted 
thereafter. Interception of those same types of calls might 
be unreasonable later on, however, once the nonpertinent 
categories have been established and it is clear that this par-
ticular conversation is of that type. Other situations may 
arise where patterns of nonpertinent calls do not appear. In 
these circumstances it may not be unreasonable to intercept 
almost every short conversation because the determination of 
relevancy cannot be made before the call is completed.

After consideration of the minimization claim in this case in 
the light of these observations, we find nothing to persuade us 
that the Court of Appeals was wrong in its rejection of that 
claim.14 Forty percent of the calls were clearly narcotics 
related and the propriety of their interception is, of course, not 
in dispute. Many of the remaining calls were very short, such 
as wrong-number calls, calls to persons who were not available 
to come to the phone, and calls to the telephone company to 

14 Petitioners argue that the “district court found that the call analysis 
contained errors of characterization and factual inaccuracies and did not 
represent information known to the agents at the time of interception.” 
Brief for Petitioners 25-26. We do not think petitioners have fairly 
characterized the District Court’s findings, however. The District Court 
found: “The ‘call analysis’ conflicts with the reports and characterizations 
of the intercepted calls as made and determined by the monitoring agents 
whose conduct is controlling in this case.” App. 38. This does not 
suggest that the call analysis was factually erroneous, but rather that the 
categories used by the attorney who prepared the analysis were not neces-
sarily of the same sort employed by the monitoring agents. This finding 
would thus have relevance if the critical inquiry focused on the subjective 
intent of the agents, but it certainly cannot be read as a finding that the 
general analysis of the calls set forth in the call analysis contains “factual 
inaccuracies.”
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hear the recorded weather message which lasts less than 90 
seconds. In a case such as this, involving a wide-ranging 
conspiracy with a large number of participants, even a seasoned 
listener would have been hard pressed to determine with any 
precision the relevancy of many of the calls before they were 
completed.15 A large number were ambiguous in nature, mak-
ing characterization virtually impossible until the completion 
of these calls. And some of the nonpertinent conversations 
were one-time conversations. Since these calls did not give 
the agents an opportunity to develop a category of innocent 
calls which should not have been intercepted, their intercep-
tion cannot be viewed as a violation of the minimization 
requirement.

We are thus left with the seven calls between Jenkins and 
her mother. The first four calls were intercepted over a three- 
day period at the very beginning of the surveillance. They 
were of relatively short length and at least two of them 
indicated that the mother may have known of the conspiracy. 
The next two calls, which occurred about a week later, both 
contained statements from the mother to the effect that she 
had something to tell Jenkins regarding the “business” but 
did not want to do so over the phone. The final call was 
substantially longer and likewise contained a statement which 
could have been interpreted as having some bearing on the 
conspiracy, i. e., that one “Reds,” a suspect in the conspiracy, 

15 Petitioners intimate that the scope of the investigation was nar-
rower than originally anticipated because the intercepts revealed only 
local purchases within the Washington area. That certainly has no bearing 
on what the officers had reasonable cause to believe at the time they made 
the interceptions, however. And while it is true that the conspiracy turned 
out to involve mainly local distribution, rather than major interstate and 
international importation, it is not at all clear that the information garnered 
through the wiretap reduced the agents’ estimates of the number of people 
involved or the extent of the drug traffic. In short, there is little doubt 
on the record that, as the agents originally thought, the conspiracy can 
fairly be characterized as extensive.
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had called to ask for a telephone number. Although none of 
these conversations turned out to be material to the investiga-
tion at hand, we cannot say that the Court of Appeals was 
incorrect in concluding that the agents did not act unreason-
ably at the time they made these interceptions. Its judgment 
is accordingly

Affirmed.

Mr . Justice  Brennan , with whom Mr . Justice  Marshall  
joins, dissenting.

In 1968, Congress departed from the longstanding national 
policy forbidding surreptitious interception of wire communi-
cations,1 by enactment of Title III of the Omnibus Crime 
Control and Safe Streets Act of 1968, 18 U. S. C. §§ 2510-2520 
(1976 ed.). That Act, for the first time authorizing law enforce-
ment personnel to monitor private telephone conversations, 
provided strict guidelines and limitations on the use of wiretaps 
as a barrier to Government infringement of individual privacy. 
One of the protections thought essential by Congress as a 
bulwark against unconstitutional governmental intrusion on 
private conversations is the “minimization requirement” of 
§ 2518 (5). The Court today eviscerates this congressionally 
mandated protection of individual privacy, marking the third 
decision in which the Court has disregarded or diluted con-
gressionally established safeguards1 2 designed to prevent Gov-
ernment electronic surveillance from becoming the abhorred 

1 Prior to the enactment of Title III, § 605 of the Communications Act 
of 1934, ch. 652, 48 Stat. 1064, 1104, provided that “no person not 
being authorized by the sender shall intercept any communication and 
divulge or publish the existence, contents, substance, purport, effect, or 
meaning of such intercepted communication to any person . . . .”

2 See United States v. Donovan, 429 U. S. 413, 445 (1977) (Mar sha ll , 
J., dissenting in part); United States v. Kahn, 415 U. S. 143, 158 (1974) 
(Douglas, J., dissenting); see also United States v. Chavez, 416 U. S. 562, 
580 (1974) (opinion of Douglas, J.).
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general warrant which historically had destroyed the cherished 
expectation of privacy in the home.3

The “minimization provision” of § 2518 (5) provides, inter 
alia, that every order authorizing interception of wire com-
munications include a requirement that the interception “shall 
be conducted in such a way as to minimize the interception 
of communications not otherwise subject to interception under 
this chapter . . . .” (Emphasis added.) The District Court’s 
findings of fact, not challenged here or in the Court of Appeals, 
plainly establish that this requirement was shamelessly vio-
lated. The District Court- found :

“[T]he monitoring agents made no attempt to comply 
with the minimization order of the Court but listened 
to and recorded all calls over the [subject] telephone. 
They showed no regard for the right of privacy and did 
nothing to avoid unnecessary intrusion.” App. 36.

The District Court further found that the special agent 
who conducted the wiretap testified under oath that “he and 
the agents working under him knew of the minimization 
requirement but made no attempt to comply therewith.” Id., 
at 37. The District Court found a “knowing and purposeful 
failure” to comply with the minimization requirements. Id., 
at 39. These findings, made on remand after re-examination, 
reiterated the District Court’s initial finding that “ [the 
agents] did not even attempt ‘lip service compliance’ with the 
provision of the order and statutory mandate but rather com-
pletely disregarded it.” 331 F. Supp. 233, 247 (DC 1971). 
In the face of this clear finding that the agents monitored 
every call and, moreover, knowingly failed to conduct the 
wiretap “in such a way as to minimize the interception of com-
munications” not subject to interception, and despite the fact 
that 60% of all calls intercepted were not subject to intercep-

3 See United States v. Kahn, supra, at 160-162, and nn. 3-4 (Douglas, J., 
dissenting).
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tion, the Court holds that no violation of § 2518 (5) occurred. 
The basis for that conclusion is a post hoc reconstruction 
offered by the Government of what would have been reason-
able assumptions on the part of the agents had they attempted 
to comply with the statute. Since, on the basis of this recon-
struction of reality, it would have been reasonable for the 
agents to assume that each of the calls dialed and received 
was likely to be in connection with the criminal enterprise, 
there was no violation, notwithstanding the fact that the 
agents intercepted every call with no effort to minimize inter-
ception of the noninterceptable calls. That reasoning is thrice 
flawed.

First, and perhaps most significant, it totally disregards the 
explicit congressional command that the wiretap be conducted 
so as to minimize interception of communications not subject 
to interception. Second, it blinks reality by accepting, as a 
substitute for the good-faith exercise of judgment as to which 
calls should not be intercepted by the agent most familiar with 
the investigation, the post hoc conjectures of the Government 
as to how the agent would have acted had he exercised his 
judgment. Because it is difficult to know with any degree of 
certainty whether a given communication is subject to inter-
ception prior to its interception, there necessarily must be a 
margin of error permitted. But we do not enforce the basic 
premise of the Act that intrusions of privacy must be kept to 
the minimum by excusing the failure of the agent to make the 
good-faith effort to minimize which Congress mandated. In 
the nature of things it is impossible to know how many fewer 
interceptions would have occurred had a good-faith judgment 
been exercised, and it is therefore totally unacceptable to 
permit the failure to exercise the congressionally imposed duty 
to be excused by the difficulty in predicting what might have 
occurred had the duty been exercised. Finally, the Court’s 
holding permits Government agents deliberately to flout the 
duty imposed upon them by Congress. In a linguistic tour 
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de force the Court converts the mandatory language that the 
interception “shall be conducted” to a precatory suggestion. 
Nor can the Court justify its disregard of the statute’s 
language by any demonstration that it is necessary to do so to 
effectuate Congress’ purpose as expressed in the legislative 
history. On the contrary, had the Court been faithful to the 
congressional purpose, it would have discovered in § 2518 (10) 
(a) and its legislative history the unambiguous congressional 
purpose to have enforced the several limitations on intercep-
tion imposed by the statute. Section 2518 (10) (a) requires 
suppression of evidence intercepted in violation of the statute’s 
limitations on interception, and the legislative history empha-
sizes Congress’ intent that the exclusionary remedy serve as a 
deterrent against the violation of those limitations by law 
enforcement personnel. See S. Rep. No. 1097, 90th Cong., 
2d Sess., 96 (1968).

The Court’s attempted obfuscation in Part II, ante, at 135- 
139, of its total disregard of the statutory mandate4 is a trans-
parent failure. None of the cases discussed there deciding the 
reasonableness under the Fourth Amendment of searches and 
seizures deals with the discrete problems of wire interceptions 
or addresses the construction of the minimization requirement 
of § 2518 (5). Congress provided the answer to that problem, 
and the wording of its command, and not general Fourth 
Amendment principles, must be the guide to our decision. The 
Court offers no explanation for its failure to heed the aphorism: 
“Though we may not end with the words in construing a 
disputed statute, one certainly begins there.” Frankfurter,

4 Although the Court’s refusal to recognize as violative of § 2518 (5) a 
wiretap conducted in bad faith without regard to minimization necessarily 
will result in many invasions of privacy which otherwise would not occur, 
the objective requirement of “reasonableness” left unimpaired by the Court 
will clearly require suppression of interceptions in other circumstances. 
See, e. g., Bynum v. United States, 423 U. S. 952 (1975) (Bre nn an , J., 
dissenting from denial of certiorari).
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Some Reflections on the Reading of Statutes, 47 Colum. L.
Rev. 527, 535 (1947).5

Moreover, today’s decision does not take even a sidelong 
glance at United States v. Kahn, 415 U. S. 143 (1974), whose 
reasoning it undercuts, and which may now require overruling. 
Answering the question in Kahn of who must be named in an 
application and order authorizing electronic surveillance, the 
Court held:

“Title III requires the naming of a person in the applica-
tion or interception order only when the law enforcement 
authorities have probable cause to believe that that indi-
vidual is ‘committing the offense’ for which the wiretap 
is sought.” Id., at 155.

To support that holding against the argument that it would, 
in effect, approve a general warrant proscribed by Title III 
and the Fourth Amendment, see id., at 158-163 (Douglas, J., 
dissenting), the Court relied on the minimization requirement 
as an adequate safeguard to prevent such unlimited invasions 
of personal privacy:

“[I]n accord with the statute the order required the 
agents to execute the warrant in such a manner as to 
minimize the interception of any innocent conversa-
tions. . . . Thus, the failure of the order to specify that 
Mrs. Kahn’s conversations might be the subject of inter-
ception hardly left the executing agents free to seize at 
will every communication that came over the wire—and 
there is no indication that such abuses took place in this 
case.” Id., at 154-155. (Footnotes omitted.)

Beyond the inconsistency of today’s decision with the rea-
soning of Kahn, the Court manifests a disconcerting willingness 
to unravel individual threads of statutory protection without 

5 Accord, United States v. Kahn, 415 U. S., at 151 (“[T]he starting 
point, as in all statutory construction, is the precise wording chosen by 
Congress in enacting Title III”).
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regard to their interdependence and to whether the cumulative 
effect is to rend the fabric of Title Ill’s “congressionally 
designed bulwark against conduct of authorized electronic 
surveillance in a manner that violates the constitutional guide-
lines announced in Berger v. New York, 388 U. S. 41 (1967), 
and Katz n . United States, 389 U. S. 347 (1967),” Bynum v. 
United States, 423 U. S. 952 (1975) (Brennan , J., dissenting 
from denial of certiorari). This process of myopic, incre-
mental denigration of Title Ill’s safeguards raises the specter 
that, as judicially “enforced,” Title III may be vulnerable to 
constitutional attack for violation of Fourth Amendment 
standards, thus defeating the careful effort Congress made to 
avert that result.
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FLAGG BROS., INC., et  al . v. BROOKS et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 77-25. Argued January 18, 1978—Decided May 15, 1978*

After respondent Brooks and her family had been evicted from their apart-
ment and their belongings had been stored by petitioner storage com-
pany, Brooks was threatened with sale of her belongings pursuant to 
New York Uniform Commercial Code § 7-210 unless she paid her 
storage account. She thereupon brought this class action under 42 
U. S. C. § 1983, seeking damages and injunctive relief and a declaration 
that the sale pursuant to § 7-210 (which provides a procedure whereby a 
warehouseman conforming to the provisions of the statute may convert 
his lien into good title) would violate the Due Process and Equal Protec-
tion Clauses of the Fourteenth Amendment. Subsequent interventions 
by respondent Jones as plaintiff and petitioners warehouse associations 
and the New York State Attorney General as defendants were permitted. 
The District Court dismissed the complaint for failure to state a claim 
for relief under § 1983, which provides, inter alia, that every person who 
under color of any state statute subjects any citizen to the deprivation 
of any rights secured by the Constitution and federal laws shall be 
liable to the injured party. The Court of Appeals reversed, holding 
that state action might be found in the exercise by a private party of 
“some power delegated to it by the State which is traditionally asso-
ciated with sovereignty,” and that “by enacting § 7-210 New York not 
only delegated to the warehouseman a portion of its sovereign monopoly 
power over binding conflict resolution . . . but also let him, by selling 
stored goods, execute a lien and thus perform a function which has 
traditionally been that of the sheriff.” Held: A warehouseman’s pro-
posed sale of goods entrusted to him for storage, as permitted by § 7-210, 
is not “state action,” and since the allegations of the complaint failed to 
establish that any violation of respondents’ Fourteenth Amendment rights 
was committed by either the storage company or the State of New York,

*Together with No. 77-37, Lejkowitz, Attorney General of New York v. 
Brooks et al.', and No. 77—42, American Warehousemen’s Assn, et al. v. 
Brooks et al., also on certiorari to the same court.
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the District Court properly concluded that no claim for relief was stated 
by respondents under 42 U. S. C. § 1983. Pp. 155-166.

(a) Respondents’ failure to allege the participation of any public 
officials in the proposed sale plainly distinguishes this litigation from 
decisions such as North Georgia Finishing, Inc. n . Di-Chem, Inc., 419 
IT. S. 601; Fuentes n . Shevin, 407 IT. S. 67; and Sniadach v. Family 
Finance Corp., 395 IT. S. 337, which imposed procedural restrictions on 
creditors’ remedies. P. 157.

(b) The challenged statute does not delegate to the storage company 
an exclusive prerogative of the sovereign. Other remedies for the 
settlement of disputes between debtors and creditors (which is not 
traditionally a public function) remain available to the parties. Terry 
v. Adams, 345 IT. S. 461; Smith v. Allwright, 321 IT. S. 649; Nixon v. 
Condon, 286 IT. S. 73; and Marsh v. Alabama, 326 IT. S. 501, distin-
guished. Pp. 157-163.

(c) Though respondents contend that the State authorized and 
encouraged the storage company’s action by enacting § 7-210, a State’s 
mere acquiescence in a private action does not convert such action into 
that of the State. Moose Lodge No. 107 n . Irvis, 407 IT. S. 163. 
Pp. 164-166.

553 F. 2d 764, reversed. I

Reh nq ui st , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Ste war t , Bla ck mu n , and Pow el l , JJ., joined. Mar sha ll , J., 
filed a dissenting opinion, post, p. 166. Stev en s , J., filed a dissenting opin-
ion, in which Whi te  and Mar sha ll , JJ., joined, post, p. 168. Bren na n , 
J., took no part in the consideration or decision of the cases.

Alvin Altman argued the cause and filed briefs for petition-
ers in No. 77-25. A. Seth Greenwald, Assistant Attorney Gen-
eral of New York, argued the cause for petitioner in No. 77-37. 
With him on the briefs were Louis J. Lefkowitz, Attorney Gen-
eral, pro se, and Samuel A. Hirshowitz, First Assistant Attor-
ney General. William H. Towle filed a brief for petitioners 
in No. 77—42. Arnold H. Shaw filed a brief for the Ware-
housemen’s Association of New York and New Jersey, Inc., 
et al., respondents under this Court’s Rule 21 (4), in support 
of petitioners.

Martin A. Schwartz argued the cause for respondents Brooks
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et al. in all cases. With him on the brief was Lawrence 8. 
Kahn A

Mr . Justice  Rehnquist  delivered the opinion of the Court.
The question presented by this litigation is whether a ware-

houseman’s proposed sale of goods entrusted to him for stor-
age, as permitted by New York Uniform Commercial Code 
§ 7-210 (McKinney 1964)/ is an action properly attributable

•¡•Briefs of amici curiae urging affirmance were filed by W. Bernard 
Richland and L. Kevin Sheridan for the city of New York; by John E. 
Kirklin and Kalman Finkel for the Legal Aid Society of New York City; 
by John C. Esposito for the New York State Consumer Protection Board; 
and by Robert S. Catz for the Urban Law Institute in No. 77-42.

1 The challenged statute reads in full:
“§ 7—210. Enforcement of Warehouseman’s Lien

“(1) Except as provided in subsection (2), a warehouseman’s lien may 
be enforced by public or private sale of the goods in bloc or in parcels, at 
any time or place and on any terms which are commercially reasonable, 
after notifying all persons known to claim an interest in the goods. Such 
notification must include a statement of the amount due, the nature of the 
proposed sale and the time and place of any public sale. The fact that a 
better price could have been obtained by a sale at a different time or in a 
different method from that selected by the warehouseman is not of itself 
sufficient to establish that the sale was not made in a commercially reason-
able manner. If the warehouseman either sells the goods in the usual 
manner in any recognized market therefor, or if he sells at the price current 
in such market at the time of his sale, or if he has otherwise sold in 
conformity with commercially reasonable practices among dealers in the 
type of goods sold, he has sold in a commercially reasonable manner. A 
sale of more goods than apparently necessary to be offered to insure 
satisfaction of the obligation is not commercially reasonable except in cases 
covered by the preceding sentence.

“(2) A warehouseman’s lien on goods other than goods stored by a 
merchant in the course of his business may be enforced only as follows:

“(a) All persons known to claim an interest in the goods must be 
notified.

“(b) The notification must be delivered in person or sent by registered 
or certified letter to the last known address of any person to be notified.

“(c) The notification must include an itemized statement of the claim, a 
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to the State of New York. The District Court found that the 
warehouseman’s conduct was not that of the State, and dis-
missed this suit for want of jurisdiction under 28 U. S. C.

description of the goods subject to the lien, a demand for payment within 
a specified time not less than ten days after receipt of the notification, and 
a conspicuous statement that unless the claim is paid within that time the 
goods will be advertised for sale and sold by auction at a specified time 
and place.

“(d) The sale must conform to the terms of the notification.
“(e) The sale must be held at the nearest suitable place to that where 

the goods are held or stored.
“ (f) After the expiration of the time given in the notification, an adver-

tisement of the sale must be published once a week for two weeks 
consecutively in a newspaper of general circulation where the sale is to be 
held. The advertisement must include a description of the goods, the 
name of the person on whose account they are being held, and the time 
and place of the sale. The sale must take place at least fifteen days after 
the first publication. If there is no newspaper of general circulation where 
the sale is to be held, the advertisement must be posted at least ten days 
before the sale in not less than six conspicuous places in the neighborhood 
of the proposed sale.

“(3) Before any sale pursuant to this section any person claiming a 
right in the goods may pay the amount necessary to satisfy the lien and 
the reasonable expenses incurred under this section. In that event the 
goods must not be sold, but must be retained by the warehouseman subject 
to the terms of the receipt and this Article.

“(4) The warehouseman may buy at any public sale pursuant to this 
section.

“(5) A purchaser in good faith of goods sold to enforce a warehouse-
man’s lien takes the goods free of any rights of persons against whom the 
lien was valid, despite noncompliance by the warehouseman with the 
requirements of this section.

“(6) The warehouseman may satisfy his lien from the proceeds of any 
sale pursuant to this section but must hold the balance, if any, for delivery 
on demand to any person to whom he would have been bound to deliver 
the goods.

“(7) The rights provided by this section shall be in addition to all other 
rights allowed by law to a creditor against his debtor.

“ (8) Where a lien is on goods stored by a merchant in the course of his
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§ 1343 (3). 404 F. Supp. 1059 (SDNY 1975). The Court of 
Appeals for the Second Circuit, in reversing the judgment of 
the District Court, found sufficient state involvement with the 
proposed sale to invoke the provisions of the Due Process 
Clause of the Fourteenth Amendment. 553 F. 2d 764 (1977). 
We agree with the District Court, and we therefore reverse.

I
According to her complaint, the allegations of which we 

must accept as true, respondent Shirley Brooks and her fam-
ily were evicted from their apartment in Mount Vernon, N. Y., 
on June 13, 1973. The city marshal arranged for Brooks’ 
possessions to be stored by petitioner Flagg Brothers, Inc., 
in its warehouse. Brooks was informed of the cost of mov-
ing and storage, and she instructed the workmen to pro-
ceed, although she found the price too high. On August 25, 
1973, after a series of disputes over the validity of the 
charges being claimed by petitioner Flagg Brothers, Brooks 
received a letter demanding that her account be brought up to 
date within 10 days “or your furniture will be sold.” App. 
13a. A series of subsequent letters from respondent and her 
attorneys produced no satisfaction.

Brooks thereupon initiated this class action in the District 
Court under 42 U. S. C. § 1983, seeking damages, an injunc-
tion against the threatened sale of her belongings, and the 
declaration that such a sale pursuant to § 7-210 would violate 
the Due Process and Equal Protection Clauses of the Four-
teenth Amendment. She was later joined in her action by 
Gloria Jones, another resident of Mount Vernon whose goods 
had been stored by Flagg Brothers following her eviction, 

business the lien may be enforced in accordance with either subsection 
(1) or (2).

“(9) The warehouseman is liable for damages caused by failure to 
comply with the requirements for sale under this section and in case of 
willful violation is liable for conversion.”
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The American Warehousemen’s Association and the Interna-
tional Association of Refrigerated Warehouses, Inc., moved to 
intervene as defendants, as did the Attorney General of New 
York and others seeking to defend the constitutionality of the 
challenged statute.2 On July 7, 1975, the District Court, rely-
ing primarily on our decision in Jackson v. Metropolitan 
Edison Co., 419 U. S. 345 (1974), dismissed the complaint for 
failure to state a claim for relief under § 1983.

A divided panel of the Court of Appeals reversed.3 The 
majority noted that Jackson had suggested that state action 
might be found in the exercise by a private party of “ ‘some

2 In his order granting the motions to intervene, Judge Gurfein noted 
that respondent Brooks’ goods had been returned to her, but he found that 
her action had been saved from mootness by her claim for damages. 63 
F. R. D. 409, 412 (SDNY 1974). We have no occasion to consider the 
correctness of that decision, since we have concluded, n. 3, infra, that the 
claim of respondent Jones remains alive.

3 Jones died prior to the court’s decision. However, the court concluded 
that, under 42 IT. S. C. § 1983, her claim survived for the benefit of her 
estate, since a comparable claim would survive under applicable New York 
law. 553 F. 2d, at 768 n. 7. For simplicity, Jones will be referred to as a 
respondent herein.

The court also noted that Jones had recovered most of her possessions 
after the District Court’s dismissal of her action. Unlike Brooks, she paid 
the charges demanded by Flagg Brothers, but did so “only because of 
alleged threats of sale and the twenty-month detention of the goods.” Ibid.

At this point in the litigation, it is clear that Flagg Brothers has not sold 
and will not sell the belongings of either respondent. Although injunctive 
relief against such sale is therefore no longer available, we must reach the 
merits of the claim if either respondent can demonstrate that she has 
suffered monetary damage by reason of the workings of § 7-210. See, e. g., 
Liner v. Jafco, Inc., 375 U. S. 301, 305-306 (1964). The affidavit sub-
mitted with Jones’ complaint alleges that Flagg Brothers charged her an 
auctioneer’s fee, pursuant to § 7-210 (3), which she has now paid. If she 
is correct that the warehouseman’s invocation of the statute constitutes 
a violation by the State itself of the Fourteenth Amendment, she would 
surely be entitled to recover that fee. We express no opinion as to 
whether she could prove other damages causally related to the threatened 
use of the sale provisions.
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power delegated to it by the State which is traditionally asso-
ciated with sovereignty.’ ” 553 F. 2d, at 770, quoting 419 
U. S., at 353. The majority found:

“[B]y enacting § 7-210, New York not only delegated to 
the warehouseman a portion of its sovereign monopoly 
power over binding conflict resolution [citations omitted], 
but also let him, by selling stored goods, execute a lien 
and thus perform a function which has traditionally been 
that of the sheriff.” 553 F. 2d, at 771.

The court, although recognizing that the Court of Appeals for 
the Ninth Circuit had reached a contrary conclusion in dealing 
with an identical California statute in Melar a v. Kennedy, 541 
F. 2d 802 (1976), concluded that this delegation of power 
constituted sufficient state action to support federal juris-
diction under 28 U. S. C. § 1343 (3). The dissenting judge 
found the reasoning of Melara persuasive.

We granted certiorari, 434 U. S. 817, to resolve the conflict 
over this provision of the Uniform Commercial Code, in effect 
in 49 States and the District of Columbia, and to address the 
important question it presents concerning the meaning of 
“state action” as that term is associated with the Fourteenth 
Amendment.4

II
A claim upon which relief may be granted to respondents 

against Flagg Brothers under § 1983 must embody at least 
two elements. Respondents are first bound to show that they 
have been deprived of a right “secured by the Constitution 
and the laws” of the United States. They must secondly 
show that Flagg Brothers deprived them of this right acting 
“under color of any statute” of the State of New York. It is 
clear that these two elements denote two separate areas of 

4 Even if there is “state action,” the ultimate inquiry in a Fourteenth 
Amendment case is, of course, whether that action constitutes a denial or 
deprivation by the State of rights that the Amendment protects.
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inquiry. Adickes v. S. H. Kress & Co., 398 U. S. 144, 150 
(1970).

Respondents allege in their complaints that “the threatened 
sale of the goods pursuant to New York Uniform Commercial 
Code § 7-210” is an action under color of state law. App. 
14a, 47a. We have previously noted, with respect to a private 
individual, that “[w]hatever else may also be necessary to 
show that a person has acted ‘under color of [a] statute’ for 
purposes of § 1983, ... we think it essential that he act with 
the knowledge of and pursuant to that statute.” Adickes, 
supra, at 162 n. 23. Certainly, the complaints can be fairly 
read to allege such knowledge on the part of Flagg Brothers. 
However, we need not determine whether any further showing 
is necessary, since it is apparent that neither respondent has 
alleged facts which constitute a deprivation of any right 
“secured by the Constitution and laws” of the United States.

A moment’s reflection will clarify the essential distinction 
between the two elements of a § 1983 action. Some rights 
established either by the Constitution or by federal law are 
protected from both governmental and private deprivation. 
See, e. g., Jones v. Alfred H. Mayer Co., 392 U. S. 409, 422-424 
(1968) (discussing 42 U. S. C. § 1982). Although a private 
person may cause a deprivation of such a right, he may be 
subjected to liability under § 1983 only when he does so under 
color of law. Cf. 392 U. S., at 424-425, and n. 33. However, 
most rights secured by the Constitution are protected only 
against infringement by governments. See, e. g., Jackson, 419 
U. S., at 349; Civil Rights Cases, 109 U. S. 3, 17-18 (1883). 
Here, respondents allege that Flagg Brothers has deprived 
them of their right, secured by the Fourteenth Amendment, to 
be free from state deprivations of property without due proc-
ess of law. Thus, they must establish not only that Flagg 
Brothers acted under color of the challenged statute, but also 
that its actions are properly attributable to the State of New 
York.
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It must be noted that respondents have named no public 
officials as defendants in this action. The city marshal, who 
supervised their evictions, was dismissed from the case by the 
consent of all the parties.5 This total absence of overt offi-
cial involvement plainly distinguishes this case from earlier 
decisions imposing procedural restrictions on creditors’ reme-
dies such as North Georgia Finishing, Inc. n . Di-Chem, Inc., 
419 U. S. 601 (1975); Fuentes v. Shevin, 407 U. S. 67 (1972); 
Sniadach v. Family Finance Corp., 395 U. S. 337 (1969). In 
those cases, the Court was careful to point out that the dic-
tates of the Due Process Clause “attac[h] only to the depri-
vation of an interest encompassed within the Fourteenth 
Amendment’s protection.” Fuentes, supra, at 84. While as 
a factual matter any person with sufficient physical power may 
deprive a person of his property, only a State or a private 
person whose action “may be fairly treated as that of the State 
itself,” Jackson, supra, at 351, may deprive him of “an inter-
est encompassed within the Fourteenth Amendment’s protec-
tion,” Fuentes, supra, at 84. Thus, the only issue presented 
by this case is whether Flagg Brothers’ action may fairly be 
attributed to the State of New York. We conclude that it 
may not.

Ill
Respondents’ primary contention is that New York has 

delegated to Flagg Brothers a power “traditionally exclusively 
reserved to the State.” Jackson, supra, at 352. They argue 
that the resolution of private disputes is a traditional func-
tion of civil government, and that the State in § 7-210 has 
delegated this function to Flagg Brothers. Respondents, 

5 Of course, where the defendant is a public official, the two elements of 
a § 1983 action merge. “The involvement of a state official . . . plainly 
provides the state action essential to show a direct violation of petitioner’s 
Fourteenth Amendment . . . rights, whether or not the actions of the 
police were officially authorized, or lawful.” Adickes v. S. H. Kress & Co., 
398 U. S. 144,152 (1970) (citations omitted).
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however, have read too much into the language of our 
previous cases. While many functions have been traditionally 
performed by governments, very few have been “exclusively 
reserved to the State.”

One such area has been elections. While the Constitution 
protects private rights of association and advocacy with regard 
to the election of public officials, our cases make it clear that 
the conduct of the elections themselves is an exclusively public 
function. This principle was established by a series of cases 
challenging the exclusion of blacks from participation in 
primary elections in Texas. Terry v. Adams, 345 U. S. 461 
(1953); Smith v. AUwright, 321 U. S. 649 (1944); Nixon v. 
Condon, 286 U. S. 73 (1932). Although the rationale of these 
cases may be subject to some dispute,6 their scope is carefully 
defined. The doctrine does not reach to all forms of private 
political activity, but encompasses only state-regulated elec-
tions or elections conducted by organizations which in prac-
tice produce “the uncontested choice of public officials.” 
Terry, supra, at 484 (Clark, J., concurring). As Mr. Justice 
Black described the situation in Terry, supra, at 469: “The 
only election that has counted in this Texas county for more 
than fifty years has been that held by the Jaybirds from which 
Negroes were excluded.” 7

A second line of cases under the public-function doctrine 
originated with Marsh v. Alabama, 326 U. S. 501 (1946). Just 
as the Texas Democratic Party in Smith and the Jaybird 
Democratic Association in Terry effectively performed the 
entire public function of selecting public officials, so too the

6 Indeed, the majority in Terry produced three separate opinions, none 
of which commanded a majority of the Court.

7 In construing the public-function doctrine in the election context, 
the Court has given special consideration to the fact that Congress, in 42 
U. S. C. § 1971 (a) (1), has made special provision to protect equal access 
to the ballot. Terry, 345 U. S., at 468 (opinion of Black, J.) ; Smith, 
321 U. S., at 651. No such congressional pronouncement speaks to the 
ordinary commercial transaction presented here.
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Gulf Shipbuilding Corp, performed all the necessary munici-
pal functions in the town of Chickasaw, Ala., which it owned. 
Under those circumstances, the Court concluded it was bound 
to recognize the right of a group of Jehovah’s Witnesses to 
distribute religious literature on its streets. The Court ex-
panded this municipal-function theory in Food Employees v. 
Logan Valley Plaza, Inc., 391 U. S. 308 (1968), to encompass 
the activities of a private shopping center. It did so over the 
vigorous dissent of Mr. Justice Black, the author of Marsh. 
As he described the basis of the Marsh decision:

“The question is, Under what circumstances can private 
property be treated as though it were public? The 
answer that Marsh gives is when that property has taken 
on all the attributes of a town, i. e., ‘residential buildings, 
streets, a system of sewers, a sewage disposal plant and a 
“business block” on which business places are situated.’ 
326 U. S., at 502.” 391 U. S., at 332 (dissentingopinion).

This Court ultimately adopted Mr. Justice Black’s interpre-
tation of the limited reach of Marsh in Hudgens v. NLRB, 
424 U. S. 507 (1976), in which it announced the overruling of 
Logan Valley.

These two branches of the public-function doctrine have in 
common the feature of exclusivity.8 Although the elections 
held by the Democratic Party and its affiliates were the only 
meaningful elections in Texas, and the streets owned by the 

8 Respondents also contend that Evans v. Newton, 382 U. S. 296 (1966), 
establishes that the operation of a park for recreational purposes is an 
exclusively public function. We doubt that Newton intended to establish 
any such broad doctrine in the teeth of the experience of several American 
entrepreneurs who amassed great fortunes by operating parks for recrea-
tional purposes. We think Newton rests on a finding of ordinary state 
action under extraordinary circumstances. The Court’s opinion emphasizes 
that the record showed “no change in the municipal maintenance and 
concern over this facility,” id., at 301, after the transfer of title to private 
trustees. That transfer had not been shown to have eliminated the actual 
involvement of the city in the daily maintenance and care of the park.
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Gulf Shipbuilding Corp, were the only streets in Chicka-
saw, the proposed sale by Flagg Brothers under § 7-210 is not 
the only means of resolving this purely private dispute. Re-
spondent Brooks has never alleged that state law barred her 
from seeking a waiver of Flagg Brothers’ right to sell her goods 
at the time she authorized their storage. Presumably, re-
spondent Jones, who alleges that she never authorized the 
storage of her goods, could have sought to replevy her goods 
at any time under state law. See N. Y. Civ. Prac. Law § 7101 
et seq. (McKinney 1963). The challenged statute itself pro-
vides a damages remedy against the warehouseman for viola-
tions of its provisions. N. Y. U. C. C. § 7-210 (9) (McKin-
ney 1964). This system of rights and remedies, recognizing 
the traditional place of private arrangements in ordering rela-
tionships in the commercial world,9 can hardly be said to have 
delegated to Flagg Brothers an exclusive prerogative of the 
sovereign.10

9 Unlike the parade of horribles suggested by our Brother Ste ven s in 
dissent, post, at 170, this case does not involve state authorization of 
private breach of the peace.

10 It is undoubtedly true, as our Brother Ste ve ns  says in dissent, post, 
at 169, that “respondents have a property interest in the possessions that 
the warehouseman proposes to sell.” But that property interest is not a 
monolithic, abstract concept hovering in the legal stratosphere. It is a 
bundle of rights in personalty, the metes and bounds of which are de-
termined by the decisional and statutory law of the State of New York. 
The validity of the property interest in these possessions which respond-
ents previously acquired from some other private person depends on 
New York law, and the manner in which that same property interest in 
these same possessions may be lost or transferred to still another private 
person likewise depends on New York law. It would intolerably broaden, 
beyond the scope of any of our previous cases, the notion of state action 
under the Fourteenth Amendment to hold that the mere existence of a 
body of property law in a State, whether decisional or statutory, itself 
amounted to “state action” even though no state process or state officials 
were ever involved in enforcing that body of law.

This situation is clearly distinguishable from cases such as North Georgia 
Finishing, Inc. v. Di-Chem, Inc., 419 U. S. 601 (1975); Fuentes v. Shevin,
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Whatever the particular remedies available under New 
York law, we do not consider a more detailed description of 
them necessary to our conclusion that the settlement of dis-
putes between debtors and creditors is not traditionally an 
exclusive public function.* 11 Cf. United States n . Kras, 409 

407 U. S. 67 (1972); and Sniadach v. Family Finance Corp., 395 U. S. 337 
(1969). In each of those cases a government official participated in the 
physical deprivation of what had concededly been the constitutional plain-
tiff’s property under state law before the deprivation occurred. The 
constitutional protection attaches not because, as in North Georgia Finish-
ing, a clerk issued a ministerial writ out of the court, but because as a 
result of that writ the property of the debtor was seized and impounded 
by the affirmative command of the law of Georgia. The creditor in North 
Georgia Finishing had not simply sought to pursue the collection of his 
debt by private means permissible under Georgia law; he had invoked the 
authority of the Georgia court, which in turn had ordered the garnishee not 
to pay over money which previously had been the property of the debtor. 
See Virginia v. Rives, 100 U. S. 313, 318 (1880); Shelley v. Kraemer, 334 
U. S. 1 (1948).

The “consent” inquiry in Fuentes occurred only after the Court had 
concluded that state action for purposes of the Fourteenth Amendment 
was supplied by the participation in the seizure on the part of the sheriff. 
The consent inquiry was directed to whether there had been a waiver of 
the constitutional right to due process which had been triggered by state 
deprivation of property. But our Brother Stev en s puts the cart before 
the horse; he concludes that the respondents’ lack of consent to the 
deprivations triggers affirmative constitutional protections which the State 
is bound to provide. Thus what was a mere coda to the constitutional 
analysis in Fuentes becomes the major theme of the dissent.

11 It may well be, as my Brother Stev ens ’ dissent contends, that “[t]he 
power to order legally binding surrenders of property and the constitutional 
restrictions on that power are necessary correlatives in our system.” Post, at 
178-179. But here New York, unlike Florida in Fuentes, Georgia in North 
Georgia Finishing, and Wisconsin in Sniadach, has not ordered respondents 
to surrender any property whatever. It has merely enacted a statute which 
provides that a warehouseman conforming to the provisions of the statute 
may convert his traditional lien into good title. There is no reason what-
ever to believe that either Flagg Brothers or respondents could not, if they 
wished, seek resort to the New York courts in order to either compel or 
prevent the “surrenders of property” to which that dissent refers, and that
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U. S. 434, 445-446 (1973). Creditors and debtors have had 
available to them historically a far wider number of choices 
than has one who would be an elected public official, or a 
member of Jehovah’s Witnesses who wished to distribute 
literature in Chickasaw, Ala., at the time Marsh was 
decided. Our analysis requires no parsing of the difference 
between various commercial liens and other remedies to sup-
port the conclusion that this entire field of activity is outside 
the scope of Terry and Marsh.* 12 This is true whether these 
commercial rights and remedies are created by statute or 
decisional law. To rely upon the historical antecedents of a

the compliance of Flagg Brothers with applicable New York property law 
would be reviewed after customary notice and hearing in such a proceeding.

The fact that such a judicial review of a self-help remedy is seldom en-
countered bears witness to the important part that such remedies have 
played in our system of property rights. This is particularly true of the 
warehouseman’s Hen, which is the source of this provision in the Uniform 
Commercial Code which is the law in 49 States and the District of Co-
lumbia. The lien in this case, particularly because it is burdened by 
procedural constraints and provides for a compensatory remedy and 
judicial relief against abuse, is not atypical of creditors’ liens historically, 
whether created by statute or legislatively enacted. The conduct of 
private actors in relying on the rights established under these liens to 
resort to self-help remedies does not permit their conduct to be ascribed 
to the State. Cf. Steele v. Louisville & Nashville R. Co., 323 U. S. 192 
(1944); Railway Employees’ Dept. n . Hanson, 351 U. S. 225 (1956).

12 This is not to say that dispute resolution between creditors and debtors 
involves a category of human affairs that is never subject to constitutional 
constraints. We merely address the public-function doctrine as respond-
ents would apply it to this case.

Self-help of the type involved in this case is not significantly different 
from creditor remedies generally, whether created by common law or 
enacted by legislatures. New York’s statute has done nothing more than 
authorize (and indeed limit)—without participation by any public official— 
what Flagg Brothers would tend to do, even in the absence of such author-
ization, i. e., dispose of respondents’ property in order to free up its 
valuable storage space. The proposed sale pursuant to the lien in this case 
is not a significant departure from traditional private arrangements.



FLAGG BROS., INC. v. BROOKS 163

149 Opinion of the Court

particular practice would result in the constitutional con-
demnation in one State of a remedy found perfectly permissi-
ble in another. Compare Cox Bakeries v. Timm Moving & 
Storage, 554 F. 2d 356, 358-359 (CA8 1977), with Melara, 541 
F. 2d, at 805-806, and n. 7. Cf. Bell v. Maryland, 378 U. S. 
226, 334-335 (1964) (Black, J., dissenting).13

Thus, even if we were inclined to extend the sovereign-func-
tion doctrine outside of its present carefully confined bounds, 
the field of private commercial transactions would be a par-
ticularly inappropriate area into which to expand it. We con-
clude that our sovereign-function cases do not support a find-
ing of state action here.

Our holding today impairs in no way the precedential value 
of such cases as Norwood v. Harrison, 413 U. S. 455 (1973), 
or Gilmore v. City of Montgomery, 417 U. S. 556 (1974), 
which arose in the context of state and municipal programs 
which benefited private schools engaging in racially discrimi-
natory admissions practices following judicial decrees desegre-
gating public school systems. And we would be remiss if we 
did not note that there are a number of state and municipal 
functions not covered by our election cases or governed by 
the reasoning of Marsh which have been administered with a 
greater degree of exclusivity by States and municipalities than 
has the function of so-called “dispute resolution.” Among 
these are such functions as education, fire and police protec-
tion, and tax collection.14 We express no view as to the extent, 

13 See also Davis v. Richmond, 512 F. 2d 201, 203 (CAI 1975) :
“[W]e are disinclined to decide the issue of state involvement on the basis 
of whether a particular class of creditor did or did not enjoy the same 
freedom to act in Elizabethan or Georgian England.”

14 Contrary to Mr . Justi ce  Ste ve ns ’ suggestion, post, at 172 n. 8, 
this Court has never considered the private exercise of traditional police 
functions. In Griffin v. Maryland, 378 U. S. 130 (1964), the State con-
tended that the deputy sheriff in question had acted only as a private se-
curity employee, but this Court specifically found that he “purported to 
exercise the authority of a deputy sheriff.” Id., at 135. Griffin thus sheds 
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if any, to which a city or State might be free to delegate to 
private parties the performance of such functions and thereby 
avoid the strictures of the Fourteenth Amendment. The 
mere recitation of these possible permutations and combina-
tions of factual situations suffices to caution us that their 
resolution should abide the necessity of deciding them.

IV

Respondents further urge that Flagg Brothers’ proposed 
action is properly attributable to the State because the State 
has authorized and encouraged it in enacting § 7-210. Our 
cases state “that a State is responsible for the . . . act of 
a private party when the State, by its law, has compelled the 
act.” Adickes, 398 U. S., at 170. This Court, however, has 
never held that a State’s mere acquiescence in a private action 
converts that action into that of the State. The Court re-
jected a similar argument in Jackson, 419 U. S., at 357:

“Approval by a state utility commission of such a request 
from a regulated utility, where the commission has not 
put its own weight on the side of the proposed practice 
by ordering it, does not transmute a practice initiated by 
the utility and approved by the commission into ‘state 
action.’ ” (Emphasis added.)

The clearest demonstration of this distinction appears in 
Moose Lodge No. 107 v. Irvis, 407 U. S. 163 (1972), which 
held that the Commonwealth of Pennsylvania, although not 
responsible for racial discrimination voluntarily practiced by a 
private club, could not by law require the club to comply with 
its own discriminatory rules. These cases clearly rejected the 
notion that our prior cases permitted the imposition of Four-
teenth Amendment restraints on private action by the simple 
device of characterizing the State’s inaction as “authoriza-

no light on the constitutional status of private police forces, and we ex-
press no opinion here.
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tion” or “encouragement.” See id., at 190 (Brennan , J., 
dissenting).

It is quite immaterial that the State has embodied its deci-
sion not to act in statutory form. If New York had no com-
mercial statutes at all, its courts would still be faced with 
the decision whether to prohibit or to permit the sort of sale 
threatened here the first time an aggrieved bailor came before 
them for relief. A judicial decision to deny relief would be 
no less an “authorization” or “encouragement” of that sale 
than the legislature’s decision embodied in this statute. It 
was recognized in the earliest interpretations of the Four-
teenth Amendment “that a State may act through different 
agencies,—either by its legislative, its executive, or its judicial 
authorities; and the prohibitions of the amendment extend to 
all action of the State” infringing rights protected thereby. 
Virginia v. Rives, 100 U. S. 313, 318 (1880). If the mere 
denial of judicial relief is considered sufficient encouragement 
to make the State responsible for those private acts, all private 
deprivations of property would be converted into public acts 
whenever the State, for whatever reason, denies relief sought 
by the putative property owner.

Not only is this notion completely contrary to that “essen-
tial dichotomy,” Jackson, supra, at 349, between public and 
private acts, but it has been previously rejected by this Court. 
In Evans v. Abney, 396 U. S. 435, 458 (1970), our Brother 
Brennan  in dissent contended that a Georgia statutory pro-
vision authorizing the establishment of trusts for racially 
restricted parks conferred a “special power” on testators 
taking advantage of the provision. The Court nevertheless 
concluded that the State of Georgia was in no way responsible 
for the purely private choice involved in that case. By the 
same token, the State of New York is in no way responsible 
for Flagg Brothers’ decision, a decision which the State in 
§ 7-210 permits but does not compel, to threaten to sell these 
respondents’ belongings.
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Here, the State of New York has not compelled the sale 
of a bailor’s goods, but has merely announced the circum-
stances under which its courts will not interfere with a private 
sale. Indeed, the crux of respondents’ complaint is not that 
the State has acted, but that it has refused to act. This 
statutory refusal to act is no different in principle from an 
ordinary statute of limitations whereby the State declines to 
provide a remedy for private deprivations of property after 
the passage of a given period of time.

We conclude that the allegations of these complaints do 
not establish a violation of these respondents’ Fourteenth 
Amendment rights by either petitioner Flagg Brothers or 
the State of New York. The District Court properly con-
cluded that their complaints failed to state a claim for 
relief under 42 U. S. C. § 1983. The judgment of the Court 
of Appeals holding otherwise is Reversed.

Mr . Just ice  Brennan  took no part in the consideration or 
decision of these cases.

Mr . Justice  Marsh all , dissenting.
Although I join my Brother Steve ns ’ dissenting opinion, I 

write separately to emphasize certain aspects of the majority 
opinion that I find particularly disturbing.

I cannot remain silent as the Court demonstrates, not for 
the first time, an attitude of callous indifference to the reali-
ties of life for the poor. See, e. g., Beal v. Doe, 432 U. S. 438, 
455-457 (1977) (Marshall , J., dissenting); United States v. 
Kras, 409 U. S. 434, 458-460 (1973) (Marshall , J., dissent-
ing). It blandly asserts that “respondent Jones . . . could 
have sought to replevy her goods at any time under state law.” 
Ante, at 160. In order to obtain replevin in New York, how-
ever, respondent Jones would first have had to present to a 
sheriff an “undertaking” from a surety by which the latter 
would be bound to pay “not less than twice the value” of the 
goods involved and perhaps substantially more, depending in
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part on the size of the potential judgment against the debtor. 
N. Y. Civ. Prac. Law § 7102 (e) (McKinney Supp. 1977). 
Sureties do not provide such bonds without receiving both a 
substantial payment in advance and some assurance of the 
debtor’s ability to pay any judgment awarded.

Respondent Jones, according to her complaint, took home 
$87 per week from her job, had been evicted from her apart-
ment, and faced a potential liability to the warehouseman of 
at least $335, an amount she could not afford. App. 44a-46a. 
The Court’s assumption that respondent would have been able 
to obtain a bond, and thus secure return of her household goods, 
must under the circumstances be regarded as highly question-
able.*  While the Court is technically correct that respondent 
“could have sought” replevin, it is also true that, given ade-
quate funds, respondent could have paid her rent and remained 
in her apartment, thereby avoiding eviction and the seizure of 
her household goods by the warehouseman. But we cannot 
close our eyes to the realities that led to this litigation. Just 
as respondent lacked the funds to prevent eviction, it seems 
clear that, once her goods were seized, she had no practical 
choice but to leave them with the warehouseman, where they 
were subject to forced sale for nonpayment of storage charges.

I am also troubled by the Court’s cavalier treatment of the 
place of historical factors in the “state action” inquiry. While 
we are, of course, not bound by what occurred centuries ago in 
England, see ante, at 163 n. 13, the test adopted by the Court 
itself requires us to decide what functions have been “tradi-
tionally exclusively reserved to the State,” Jackson v. Metro-
politan Edison Co., 419 U. S. 345, 352 (1974) (emphasis 
added). Such an issue plainly cannot be resolved in a histori-
cal vacuum. New York’s highest court has stated that “ [i]n 

*New York’s replevin statutes have been challenged by poor persons 
on the ground that they violated equal protection because the poor could 
not obtain the required “undertaking.” See Laprease v. Raymours Furni-
ture Co., 315 F. Supp. 716 (NDNY 1970) (three-judge court); Tamburro 
n . Trama, 59 Misc. 2d 488, 299 N. Y. S. 2d 528 (1969).
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[New York] the execution of a lien . . . traditionally has 
been the function of the Sheriff.” Blye v. Globe-Wernicke 
Realty Co., 33 N. Y. 2d 15, 20, 300 N. E. 2d 710, 713-714 
(1973). Numerous other courts, in New York and elsewhere, 
have reached a similar conclusion. See, e. g., Sharrock v. Dell 
Buick-Cadillac, Inc., 56 App. Div. 2d 446, 455, 393 N. Y. S. 
2d 166, 171 (1977) (“[T]he garageman in executing his lien ... 
is performing the traditional function of the Sheriff and is 
clothed with the authority of State law”); Parks v. “Mr. 
Ford,” 556 F. 2d 132, 141 (CA3 1977) (en banc) (“Pennsyl-
vania has quite literally delegated to private individuals, 
[forced-sale] powers Traditionally exclusively reserved’ to 
sheriffs and constables”); Cox Bakeries, Inc. v. Timm Moving 
& Storage, Inc., 554 F. 2d 356, 358 (CA8 1977) (Clark, J.) 
(by giving a warehouseman forced-sale powers, “the state 
has delegated the traditional roles of judge, jury and sheriff”); 
Hall v. Garson, 430 F. 2d 430, 439 (CA5 1970) (“The execu-
tion of a lien . . . has in Texas traditionally been the func-
tion of the Sheriff or constable”).

By ignoring this history, the Court approaches the question 
before us as if it can be decided without reference to the role 
that the State has always played in lien execution by forced 
sale. In so doing, the Court treats the State as if it were, to use 
the Court’s words, “a monolithic, abstract concept hovering in 
the legal stratosphere.” Ante, at 160 n. 10. The state-action 
doctrine, as developed in our past cases, requires that we come 
down to earth and decide the issue here with careful attention 
to the State’s traditional role.

I dissent.

Mr . Justice  Stevens , with whom Mr . Justi ce  White  and 
Mr . Justice  Marshall  join, dissenting.

Respondents contend that petitioner Flagg Brothers’ pro-
posed sale of their property to third parties will violate the 
Due Process Clause of the Fourteenth Amendment. Assum-
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ing, arguendo, that the procedure to be followed would be 
inadequate if the sale were conducted by state officials, the 
Court holds that respondents have no federal protection be-
cause the case involves nothing more than a private depriva-
tion of their property without due process of law: In my 
judgment the Court’s holding is fundamentally inconsistent 
with, if not foreclosed by, our prior decisions which have im-
posed procedural restrictions on the State’s authorization of 
certain creditors’ remedies. See North Georgia Finishing, Inc. 
v. Di-Chem, Inc., 419 U. S. 601; Fuentes v. Shevin, 407 U. S. 
67; Sniadach v. Family Finance Corp., 395 U. S. 337.

There is no question in this case but that respondents have 
a property interest in the possessions that the warehouseman 
proposes to sell.1 It is also clear that, whatever power of sale 
the warehouseman has, it does not derive from the consent of 
the respondents.1 2 The claimed power derives solely from the 
State, and specifically from § 7-210 of the New York Uniform 
Commercial Code. The question is whether a state statute 
which authorizes a private party to deprive a person of his 
property without his consent must meet the requirements of 
the Due Process Clause of the Fourteenth Amendment. This 
question must be answered in the affirmative unless the State 
has virtually unlimited power to transfer interests in private 
property without any procedural protections.3

1 Of course the warehouseman may also have a property interest and 
the ultimate resolution of the due process issue will require a balancing of 
these interests. See Mitchell v. W. T. Grant Co., 416 U. S. 600, 604.

2 Although the petitioners have at various stages of this case contended 
that there was an “implied contract” between the warehouseman, and 
respondents providing for the sale of respondents’ possessions in satisfac-
tion of a lien, the Court of Appeals rejected this claim, 553 F. 2d 764, 
767 n. 3, and petitioners conceded in this Court that, taking respondents’ 
allegations as fact, as we must, there is no contractual issue in this case. 
Tr. of Oral Arg. 11.

3 It could be argued that since the State has the power to create prop-
erty interests, it should also have the power to determine what procedures 
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In determining that New York’s statute cannot be scru-
tinized under the Due Process Clause, the Court reasons that 
the warehouseman’s proposed sale is solely private action 
because the state statute ‘‘permits but does not compel” the 
sale, ante, at 165 (emphasis added), and because the warehouse-
man has not been delegated a power “exclusively reserved to 
the State,” ante, at 158 (emphasis added). Under this ap-
proach a State could enact laws authorizing private citizens to 
use self-help in countless situations without any possibility of 
federal challenge. A state statute could authorize the ware-
houseman to retain all proceeds of the lien sale, even if they far 
exceeded the amount of the alleged debt; it could authorize 
finance companies to enter private homes to repossess mer-
chandise; or indeed, it could authorize “any person with suffi-
cient physical power,” ante, at 157, to acquire and sell the prop-
erty of his weaker neighbor. An attempt to challenge the 
validity of any such outrageous statute would be defeated by 
the reasoning the Court uses today: The Court’s rationale 
would characterize action pursuant to such a statute as purely 
private action, which the State permits but does not compel, 
in an area not exclusively reserved to the State.

As these examples suggest, the distinctions between “per-
mission” and “compulsion” on the one hand, and “exclusive” 
and “nonexclusive,” on the other, cannot be determinative 
factors in state-action analysis. There is no great chasm 
between “permission” and “compulsion” requiring particular 
state action to fall within one or the other definitional camp. 
Even Moose Lodge No. 107 v. Irvis, 407 U. S. 163, upon which 
the Court relies for its distinction between “permission” and

should attend the deprivation of those interests. See Arnett n . Kennedy, 
416 U. S. 134, 153-154 (Reh nq ui st , J.). Although a majority of this 
Court has never adopted that position, today’s opinion revives the theory 
in a somewhat different setting by holding that the State can shield its 
legislation affecting property interests from due process scrutiny by dele-
gating authority to private parties.
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“compulsion,” recognizes that there are many intervening 
levels of state involvement in private conduct that may sup-
port a finding of state action.4 In this case, the State of New 
York, by enacting § 7-210 of the Uniform Commercial Code, 
has acted in the most effective and unambiguous way a State 
can act. This section specifically authorizes petitioner Flagg 
Brothers to sell respondents’ possessions; it details the proce-
dures that petitioner must follow; and it grants petitioner the 
power to convey good title to goods that are now owned by 
respondents to a third party.5

While Members of this Court have suggested that statutory 
authorization alone may be sufficient to establish state 
action,6 it is not necessary to rely on those suggestions in this 
case because New York has authorized the warehouseman to 
perform what is clearly a state function. The test of what 
is a state function for purposes of the Due Process Clause has 
been variously phrased. Most frequently the issue is pre-
sented in terms of whether the State has delegated a function 
traditionally and historically associated with sovereignty. 
See, e. g., Jackson v. Metropolitan Edison Co., 419 U. S. 345, 
353; Evans v. Newton, 382 U. S. 296, 299. In this Court, peti-
tioners have attempted to argue that the nonconsensual trans-

4 In Moose Lodge the Court found state action on the basis of the 
Liquor Control Board’s regulation which required that “[e]very club 
licensee shall adhere to all of the provisions of its Constitution and 
By-Laws.” As the Court recognized, this regulation was neutral on its face, 
see 407 U. S., at 178, and did not compel the Lodge to adopt a dis-
criminatory membership rule.

5 In fact, § 7-210 (5) (1964) provides:
“A purchaser in good faith of goods sold to enforce a warehouseman’s 

lien takes the goods free of any rights of persons against whom the lien 
was valid, despite noncompliance by the warehouseman with the require-
ments of this section.”

6 See, e. g., Burton v. Wilmington Parking Authority, 365 IT. S. 715, 726 
(Ste wa rt , J., concurring); id., at 727 (Frankfurter, J., dissenting); and 
id., at 729 (Harlan, J., dissenting).
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fer of property rights is not a traditional function of the sov-
ereign. The overwhelming historical evidence is to the 
contrary, however,7 and the Court wisely does not adopt this 
position. Instead, the Court reasons that state action cannot 
be found because the State has not delegated to the warehouse-
man an exclusive sovereign function.8 This distinction, how-

7 The New York State courts have recognized that the execution of a 
lien is a traditional function of the State. See Blye v. Globe-W emicke 
Realty Co., 33 N. Y. 2d 15, 20, 300 N. E. 2d 710, 713-714 (1973). See also 
3 W. Blackstone, Commentaries §§ 7-11, pp. *3-6,  which notes that the 
right of self-help at common law was severely limited.

I fully agree with the Court that the decision of whether or not a 
statute is subject to due process scrutiny should not depend on “ 'whether 
a particular class of creditor did or did not enjoy the same freedom to act 
in Elizabethan or Georgian England.’ ” Ante, at 163 n. 13 (citation 
omitted). Nonetheless some reference to history and well-settled practice 
is necessary to determine whether a particular action is a “traditional 
state function.” See Jackson v. Metropolitan Edison Co., 419 U. 8. 345. 
Indeed, in Jackson the Court specifically referred to Pennsylvania decisions, 
rendered in 1879 and 1898, which had rejected the contention that the 
furnishing of utility services was a state function. Id., at 353.

8 See ante, at 157-158. As I understand the Court’s notion of “exclusiv-
ity,” the sovereign function here is not exclusive because there may be other 
state remedies, under different statutes or common-law theories, available 
to respondents. Ante, at 159-160. Even if I were to accept the notion that 
sovereign functions must be “exclusive,” the Court’s description of exclu-
sivity is incomprehensible. The question is whether a particular action 
is a uniquely sovereign function, not whether state law forecloses any 
possibility of recovering for damages for such activity. For instance, it is 
clear that the maintenance of a police force is a unique sovereign function, 
and the delegation of police power to a private party will entail state 
action. See Griffin n . Maryland, 378 U. 8. 130. Under the Court’s 
analysis, however, there would be no state action if the State provided a 
remedy, such as an action for wrongful imprisonment, for the individ-
ual injured by the “private” policeman. This analysis is not based 
on “exclusivity,” but on some vague, and highly inappropriate, notion that 
respondents should not complain about this state statute if the State offers 
them a glimmer of hope of redeeming their possessions, or at least the value 
of the goods, through some other state action. Of course, the availability 
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ever, is not consistent with our prior decisions on state action;9 
is not even adhered to by the Court in this case;10 and, most 
importantly, is inconsistent with the line of cases beginning 
with Sniadach v. Family Finance Corp., 395 U. S. 337.

Since Sniadach this Court has scrutinized various state stat-
utes regulating the debtor-creditor relationship for compliance 
with the Due Process Clause. See also North Georgia Fin-
ishing, Inc. v. Di-Chem, Inc., 419 U. S. 601; Mitchell v. W. T. 
Grant Co., 416 U. S. 600; Fuentes v. Shevin, 407 U. S. 67. In 
each of these cases a finding of state action was a prerequisite 
to the Court’s decision. The Court today seeks to explain 
these findings on the ground that in each case there was some 
element of “overt official involvement.” Ante, at 157. Given 
the facts of those cases, this explanation is baffling. In North 
Georgia Finishing, for instance, the official involvement of the 
State of Georgia consisted of a court clerk who issued a writ 
of garnishment based solely on the affidavit of the creditor. 
419 U. S., at 607. The clerk’s actions were purely ministerial, 
and, until today, this Court had never held that purely minis-

of other state remedies may be relevant in determining whether the statute 
provides sufficient procedural protections under the Due Process Clause, 
but it is not relevant to the state-action issue.

9 The Court, for instance, attempts to distinguish Evans v. Newton, 382 
U. S. 296. Newton concededly involved a function which is not exclu-
sively sovereign—the operation of a park, but the Court claims that 
Newton actually rested on a determination that the city was still involved 
in the “daily maintenance and care of the park.” Ante, at 159 n. 8. This 
stark attempt to rewrite the rationale of the Newton opinion is fully 
answered by Mr . Justi ce  Whi te ’s opinion in that case. Mr . Just ice  
Whi te  observed:

“It is . . . evident that the record does not show continued involvement 
of the city in the operation of the park—the record is silent on this 
point.” 382 U. S., at 304.

10 As the Court is forced to recognize, its notion of exclusivity simply 
cannot be squared with the wide range of functions that are typically 
considered sovereign functions, such as “education, fire and police protec-
tion, and tax collection.” Ante, at 163.



174 OCTOBER TERM, 1977

Stev ens , J., dissenting 436U.S.

terial acts of “minor governmental functionaries” were suffi-
cient to establish state action.11 The suggestion that this was 
the basis for due process review in Sniadach, Shevin, and 
North Georgia Finishing marks a major and, in my judgment, 
unwise expansion of the state-action doctrine. The number of 
private actions in which a governmental functionary plays 
some ministerial role is legion;11 12 to base due process review on 
the fortuity of such governmental intervention would demean 
the majestic purposes of the Due Process Clause.

Instead, cases such as North Georgia Finishing must be 
viewed as reflecting this Court’s recognition of the significance 
of the State’s role in defining and controlling the debtor-
creditor relationship. The Court’s language to this effect in 
the various debtor-creditor cases has been unequivocal. In 
Fuentes v. Shevin the Court stressed that the statutes in ques-
tion “abdicate [d] effective state control over state power.” 
407 U. S., at 93. And it is clear that what was of concern in 
Shevin was the private use of state power to achieve a non- 
consensual resolution of a commercial dispute. The state 
statutes placed the state power to repossess property in the 
hands of an interested private party, just as the state statute 
in this case places the state power to conduct judicially bind-
ing sales in satisfaction of a lien in the hands of the 
warehouseman.

“Private parties, serving their own private advantage,

11 See, e. g., Parks v. “Mr. Ford,” 556 F. 2d 132, 148 (CA3 1977) 
(en banc) (Adams, J., concurring); Gibbs v. T Helman, 502 F. 2d 1107, 
1113 n. 17 (CA3 1974), cert, denied sub nom. Gibbs v. Garver, 419 U. S. 
1039; Shirley v. State Nat. Bank of Connecticut, 493 F. 2d 739, 743 n. 5 
(CA2 1974).

12 For instance, state officials often perform ministerial acts in the trans-
ferring of ownership in motor vehicles or real estate. See Burke & Reber, 
State Action, Congressional Power and Creditors’ Rights: An Essay on 
The Fourth Amendment, 47 S. Cal. L. Rev. 1, 19-23 (1973). It is diffi-
cult to believe that the Court would hold that all car sales are invested 
with state action. See Parks v. “Mr. Ford,” supra, at 141.
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may unilaterally invoke state power to replevy goods 
from another. No state official participates in the deci-
sion to seek a writ; no state official reviews the basis for 
the claim to repossession; and no state official evaluates 
the need for immediate seizure. There is not even a 
requirement that the plaintiff provide any information to 
the court on these matters.” Ibid.

This same point was made, equally emphatically, in Mitchell 
v. W. T. Grant Co., supra, at 614-616, and North Georgia 
Finishing, supra, at 607. Yet the very defect that made 
the statutes in Shevin and North Georgia Finishing uncon-
stitutional—lack of state control—is, under today’s decision, 
the factor that precludes constitutional review of the state 
statute. The Due Process Clause cannot command such 
incongruous results. If it is unconstitutional for a State to 
allow a private party to exercise a traditional state power 
because the state supervision of that power is purely mechani-
cal, the State surely cannot immunize its actions from consti-
tutional scrutiny by removing even the mechanical supervision.

Not only has the State removed its nominal supervision in 
this case,13 it has also authorized a private party to exercise a 
governmental power that is at least as significant as the power 
exercised in Shevin or North Georgia Finishing. In Shevin, 
the Florida statute allowed the debtor’s property to be seized 
and held pending the outcome of the creditor’s action for 
repossession. The property would not be finally disposed of 
until there was an adjudication of the underlying claim. 
Similarly, in North Georgia Finishing, the state statute pro-
vided for a garnishment procedure which deprived the debtor 
of the use of property in the garnishee’s hands pending the 
outcome of litigation. The warehouseman’s power under 
§ 7-210 is far broader, as the Court of Appeals pointed out: 

13 Of course, the State does “supervise” the warehouseman’s actions in 
the sense that it prescribes the procedures that warehousemen must fol-
low to complete a legally binding sale.
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“After giving the bailor specified notice, . . . the warehouse-
man is entitled to sell the stored goods in satisfaction of what-
ever he determines the storage charges to be. The warehouse-
man, unquestionably an interested party, is thus authorized 
by law to resolve any disputes over storage charges finally and 
unilaterally.” 553 F. 2d 764, 771.

Whether termed “traditional,” “exclusive,” or “significant,” 
the state power to order binding, nonconsensual resolution of 
a conflict between debtor and creditor is exactly the sort of 
power with which the Due Process Clause is concerned. And 
the State’s delegation of that power to a private party is, 
accordingly, subject to due process scrutiny. This, at the very 
least, is the teaching of Sniadach, Shevin, and North Georgia 
Finishing.

It is important to emphasize that, contrary to the Court’s 
apparent fears, this conclusion does not even remotely sug-
gest that “all private deprivations of property [will] be con-
verted into public acts whenever the State, for whatever rea-
son, denies relief sought by the putative property owner.” 
Ante, at 165. The focus is not on the private deprivation but 
on the state authorization. “[W]hat is always vital to 
remember is that it is the state’s conduct, whether action or 
inaction, not the private conduct, that gives rise to constitu-
tional attack.” Friendly, The Dartmouth College Case and 
The Public-Private Penumbra, 12 Texas Quarterly, No. 2, 
p. 17 (1969) (Supp.) (emphasis in original). The State’s 
conduct in this case takes the concrete form of a statutory 
enactment, and it is that statute that may be challenged.

My analysis in this case thus assumes that petitioner Flagg 
Brothers’ proposed sale will conform to the procedure specified 
by the state legislature and that respondents’ challenge there-
fore will be to the constitutionality of that process. It is only 
what the State itself has enacted that they may ask the federal 
court to review in a § 1983 case. If there should be a devia-
tion from the state statute—such as a failure to give the
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notice required by the state law—the defect could be remedied 
by a state court and there would be no occasion for § 1983 
relief. This point has been well established ever since this 
Court’s first explanations of the state-action doctrine in the 
Civil Rights Cases, 109 U. S. 3, 17:

“[C]ivil rights, such as are guaranteed by the Consti-
tution against State aggression, cannot be impaired by 
the wrongful acts of individuals, unsupported by State 
authority in the shape of laws, customs, or judicial or 
executive proceedings. The wrongful act of an individ-
ual, unsupported by any such authority, is simply a pri-
vate wrong, or a crime of that individual; . . . but if not 
sanctioned in some way by the State, or not done under 
State authority, his rights remain in full force, and may 
presumably be vindicated by resort to the laws of the 
State for redress.” 14

On the other hand, if there is compliance with the New 
York statute, the state legislative action which enabled the 
deprivation to take place must be subject to constitutional 
challenge in a federal court.15 Under this approach, the fed-
eral courts do not have jurisdiction to review every foreclo-
sure proceeding in which the debtor claims that there has been 
a procedural defect constituting a denial of due process of 
law. Rather, the federal district court’s jurisdiction under 

14 Furthermore, if the warehouseman has deviated from the statutory 
requirements, the statute would not provide him with the kind of support 
that would justify the conclusion that he acted “under color of law.” With 
respect to this requirement of § 1983, while I agree with the majority that 
the concepts of “under color of law” and “state action” may be separately 
analyzed, see Lucas n . Wisconsin Electric Co., 466 F. 2d 638, 654-655 
(CA7 1972), normally as a practical matter they embody the same test 
of state involvement. See United States v. Price, 383 U. S. 787, 794 n. 7.

15 Indeed, under the Court’s analysis as I understand it, the state stat-
ute in this case would not be subject to due process scrutiny in a state 
court.
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§ 1983 is limited to challenges to the constitutionality of the 
state procedure itself—challenges of the kind considered in 
North Georgia Finishing and Shevin.

Finally, it is obviously true that the overwhelming majority 
of disputes in our society are resolved in the private sphere. 
But it is no longer possible, if it ever was, to believe that a 
sharp line can be drawn between private and public actions.16 
The Court today holds that our examination of state delega-
tions of power should be limited to those rare instances where 
the State has ceded one of its “exclusive” powers. As indi-
cated, I believe that this limitation is neither logical nor prac-
tical. More troubling, this description of what is state action 
does not even attempt to reflect the concerns of the Due 
Process Clause, for the state-action doctrine is, after all, merely 
one aspect of this broad constitutional protection.

In the broadest sense, we expect government “to provide a 
reasonable and fair framework of rules which facilitate com-
mercial transactions . . . .” Mitchell v. W. T. Grant Co., 
416 U. S., at 624 (Powell , J., concurring). This “frame-
work of rules” is premised on the assumption that the State 
will control nonconsensual deprivations of property and that 
the State’s control will, in turn, be subject to the restrictions 
of the Due Process Clause.17 The power to order legally bind-

16 See, e. g., Thompson, Piercing the Veil of State Action: The Revision-
ist Theory and A Mythical Application To Self-Help Repossession, 1977 
Wis. L. Rev. 1; Glennon & Nowak, A Functional Analysis of the Four-
teenth Amendment “State Action” Requirement, 1976 S. Ct. Rev. 221; 
Black, Foreword: “State Action,” Equal Protection, and California’s Prop-
osition 14, 81 Harv. L. Rev. 69 (1967); Williams, The Twilight of State 
Action, 41 Texas L. Rev. 347 (1963); Van Alstyne & Karst, State Action, 
14 Stan. L. Rev. 3 (1961).

17 Mr. Justice Harlan explained this principle as follows:
“American society, of course, bottoms its systematic definition of individ-

ual rights and duties, as well as its machinery for dispute settlement, not 
on custom or the will of strategically placed individuals, but on the 
common-law model. It is to courts, or other quasi-judicial official bodies, 
that we ultimately look for the implementation of a regularized, orderly 
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ing surrenders of property and the constitutional restrictions 
on that power are necessary correlatives in our system. In 
effect, today’s decision allows the State to divorce these two 
elements by the simple expedient of transferring the imple-
mentation of its policy to private parties. Because the Four-
teenth Amendment does not countenance such a division of 
power and responsibility, I respectfully dissent.

process of dispute settlement. Within this framework, those who wrote 
our original Constitution, in the Fifth Amendment, and later those who 
drafted the Fourteenth Amendment, recognized the centrality of the con-
cept of due process in the operation of this system. Without this guar-
antee that one may not be deprived of his rights, neither liberty nor 
property, without due process of law, the State’s monopoly over tech-
niques for binding conflict resolution could hardly be said to be acceptable 
under our scheme of things. Only by providing that the social enforce-
ment mechanism must function strictly within these bounds can we hope 
to maintain an ordered society that is also just. It is upon this premise 
that this Court has through years of adjudication put flesh upon the due 
process principle.” Boddie v. Connecticut, 401 U. S. 371, 375.
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SEARS, ROEBUCK & CO. v. SAN DIEGO COUNTY DIS-
TRICT COUNCIL OF CARPENTERS

CERTIORARI TO THE SUPREME COURT OF CALIFORNIA

No. 76-750. Argued November 7, 1977—Decided May 15, 1978

Upon determining that certain carpentry work in petitioner’s department 
store was being done by men who had not been dispatched from its 
hiring hall, respondent Union established picket lines on petitioner’s 
property. When the Union refused petitioner’s demand to remove the 
pickets, petitioner filed suit in the California Superior Court and 
obtained a preliminary injunction against the continuing trespass, and 
the Court of Appeal affirmed. The California Supreme Court reversed, 
holding that because the picketing was both arguably protected by § 7 of 
the National Labor Relations Act and arguably prohibited by § 8, state 
jurisdiction was pre-empted under the guidelines of San Diego Building 
Trades Council n . Garmon, 359 U. S. 236. Held:

1. The reasons why pre-emption of state jurisdiction is normally ap-
propriate when union activity is arguably prohibited by federal law do 
not apply to this case, and therefore they are insufficient to preclude the 
State from exercising jurisdiction limited to the trespassory aspects of 
the Union’s picketing. Pp. 190-198.

(a) The critical inquiry is not whether the State is enforcing a 
law relating specifically to labor relations or one of general application 
but whether the controversy presented to the state court is identical to 
or different from that which could have been, but was not, presented to 
the National Labor Relations Board, for it is only in the former situa-
tion that a state court’s exercise of jurisdiction necessarily involves 
a risk of interference with the NLRB’s unfair labor practice jurisdiction 
that the arguably prohibited branch of the Garmon doctrine was designed 
to avoid. 190-197.

(b) Here the controversy that petitioner might have presented to 
the NLRB is not the same as the controversy presented to the state 
court. Had petitioner filed an unfair labor practice charge with the 
NLRB, the issue would have been whether the picketing had a recogni- 
tional or work-reassignment objective, whereas in the state court peti-
tioner only challenged the location of the picketing. Accordingly, per-
mitting the state court to adjudicate petitioner’s trespass claim creates
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no realistic risk of interference with the NLRB’s primary jurisdiction 
to enforce the statutory prohibition against unfair labor practices. P. 198.

2. Nor does the arguably protected character of the Union’s picketing 
provide a sufficient justification for pre-emption of the state court’s 
jurisdiction over petitioner’s trespass claim. Pp. 199-207.

(a) The “primary jurisdiction” rationale of Garmon, requiring that 
when the same controversy may be presented to the state court or the 
NLRB, it must be presented to the NLRB, does not provide a sufficient 
justification for pre-empting state jurisdiction over arguably protected 
conduct when, as in this case, the party who could have presented the 
protection issue to the NLRB has not done so and the other party to 
the dispute has no acceptable means of doing so. Pp. 202-203.

(b) While it cannot be said with certainty that, if the Union had 
filed an unfair labor practice charge against petitioner, the NLRB would 
have fixed the locus of the accommodation of petitioner’s property rights 
and the Union’s § 7 rights at the unprotected end of the spectrum, it 
is “arguable” that the Union’s peaceful picketing, though trespassory, 
was protected, but, nevertheless, permitting state courts to evaluate the 
merits of an argument that certain trespassory activity is protected does 
not create an unacceptable risk of interference with conduct that the 
NLRB, and a court reviewing the NLRB’s decision, would find protected. 
Pp. 203-207.

17 Cal. 3d 893, 553 P. 2d 603, reversed and remanded.

Stev en s , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Whi te , Bla ck mu n , Pow ell , and Reh nq ui st , JJ., joined. 
Bla ck mun , J., post, p. 208, and Pow ell , J., post, p. 212, filed concurring 
opinions. Bre nn an , J., filed a dissenting opinion, in which Ste wa rt  and 
Mar shal l , JJ., joined, post, p. 214.

H. Warren Siegel argued the cause for petitioner. With 
him on the briefs were Lawrence M. Cohen and Jeffrey S. 
Goldman.

Jerry J. Williams argued the cause for respondent. With 
him on the brief were J. Albert Woll and Laurence Gold*

*John W. Noble, Jr., filed a brief for the American Retail Federation as 
amicus curiae urging reversal.

Solicitor General McCree, John S. Irving, Carl L. Taylor, Norton J. 
Come, and Linda Sher filed a brief for the National Labor Relations Board 
as amicus curiae urging affirmance.
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Mr . Justice  Stevens  delivered the opinion of the Court.
The question in this case is whether the National Labor 

Relations Act, as amended,1 deprives a state court of the 
power to entertain an action by an employer to enforce state 
trespass laws against picketing which is arguably—but not 
definitely—prohibited or protected by federal law.

I
On October 24, 1973, two business representatives of re-

spondent Union visited the department store operated by 
petitioner (Sears) in Chula Vista, Cal., and determined that 
certain carpentry work was being performed by men who had 
not been dispatched from the Union hiring hall. Later that 
day, the Union agents met with the store manager and re-
quested that Sears either arrange to have the work performed 
by a contractor who employed dispatched carpenters or agree 
in writing to abide by the terms of the Union’s master labor 
agreement with respect to the dispatch and use of carpenters. 
The Sears manager stated that he would consider the request, 
but he never accepted or rejected it.

Two days later the Union established picket lines on Sears’ 
property. The store is located in the center of a large rec-
tangular lot. The building is surrounded by walkways and a 
large parking area. A concrete wall at one end separates the 
lot from residential property; the other three sides adjoin pub-
lic sidewalks which are adjacent to the public streets. The 
pickets patrolled either on the privately owned walkways 
next to the building or in the parking area a few feet away. 
They carried signs indicating that they were sanctioned by 
the “Carpenters Trade Union.” The picketing was peaceful 
and orderly.

Sears’ security manager demanded that the Union remove

M9 Stat. 449, as amended, 29 U. S. C. §§ 151-169 (1970 ed. and Supp. 
V). Hereinafter, the National Labor Relations Act will be referred to as 
the Act or the NLRA.
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the pickets from Sears’ property. The Union refused, stating 
that the pickets would not leave unless forced to do so by 
legal action. On October 29, Sears filed a verified complaint 
in the Superior Court of California seeking an injunction 
against the continuing trespass; the court entered a temporary 
restraining order enjoining the Union from picketing on Sears’ 
property. The Union promptly removed the pickets to the 
public sidewalks.2 On November 21, 1973, after hearing 
argument on the question whether the Union’s picketing on 
Sears’ property was protected by state or federal law, the 
court entered a preliminary injunction.3 The California Court 
of Appeal affirmed. While acknowledging the pre-emption 
guidelines set forth in San Diego Building Trades Council n . 
Garmon, 359 U. S. 236,4 the court held that the Union’s con-
tinuing trespass fell within the longstanding exception for con-
duct which touched interests so deeply rooted in local feeling 
and responsibility that pre-emption could not be inferred in 
the absence of clear evidence of congressional intent.5

2 Although Sears claimed that some deliverymen and repairmen refused 
to cross the picket lines on the public sidewalks, the Union ultimately 
concluded that the picketing was then too far removed from the store to 
be effective. The picketing was discontinued on November 12.

3 The Superior Court apparently rested its decision on two grounds: 
(1) that the injunction was not prohibited by state law, and (2) that the 
picketing was not protected by the First and Fourteenth Amendments of 
the Federal Constitution. Transcript of Preliminary Injunction Hearing, 
App. 32. Thus, the precise issue presently before the Court was not 
decided until the case reached the Court of Appeal.

4 The court was referring to this statement in the Garmon opinion: 
“When an activity is arguably subject to § 7, or § 8 of the Act, the States 
as well as the federal courts must defer to the exclusive competence of the 
National Labor Relations Board if the danger of state interference with 
national policy is to be averted.” 359 U. S., at 245.

5 The court also reaffirmed the conclusion of the Superior Court that 
the injunction was not prohibited by either state law or the Federal 
Constitution.

In concluding that the state courts were “not preempted from exercising 
their general jurisdiction in matters of trespass related to labor disputes,”
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The Supreme Court of California reversed. 17 Cal. 3d 893, 
553 P. 2d 603. It concluded that the picketing was arguably 
protected by § 7 of the Act, 29 U. S. C. § 157, because it was 
intended to secure work for Union members and to publicize 
Sears’ undercutting of the prevailing area standards for the 
employment of carpenters. The court reasoned that the 
trespassory character of the picketing did not disqualify it 
from arguable protection, but was merely a factor which the 
National Labor Relations Board would consider in determin-
ing whether or not it was in fact protected. The court also 
considered it “arguable” that the Union had engaged in recog- 
nitional picketing subject to §8 (b)(7)(C) of the Act, 29 
U. S. C. § 158 (b)(7)(C), which could not continue for more 
than 30 days without petitioning for a representation election. 
Because the picketing was both arguably protected by § 7 and 
arguably prohibited by § 8, the court held that state jurisdic-
tion was pre-empted under the Garmon guidelines.

Since the Wagner Act was passed in 1935, this Court has 
not decided whether, or under what circumstances, a state 
court has power to enforce local trespass laws against a union’s 
peaceful picketing.* 6 The obvious importance of this problem 
led us to grant certiorari in this case. 430 U. S. 905.7

App. to Pet. for Cert. A-10, the Court of Appeal noted that the right to 
peaceful possession of property was regarded as basic in California and 
that the assumption of state jurisdiction would not directly infringe on 
the jurisdiction of the National Labor Relations Board, since no attempt 
had been made to invoke that jurisdiction. In a subsequent amended 
opinion, the Court of Appeal also emphasized the fact that the trial court 
injunction was narrowly confined to the “ ‘location’ of the controversy as 
opposed to the purpose of the acts . . . and did not deny the Union effec-
tive communication with all persons going to Sears.” 125 Cal. Rptr. 245, 
252 (1975).

6 The issue was left open by the Court in Meat Cutters v. Fairlawn 
Meats, Inc., 353 U. S. 20, 24—25. Cf. Taggart v. WeinackePs, Inc., 283 
Ala. 171, 214 So. 2d 913 (1968), cert, dismissed, 397 U. S. 223.

7 The state courts have divided on the question of state-court jurisdic-
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II
We start from the premise that the Union’s picketing on 

Sears’ property after the request to leave was a continuing 
trespass in violation of state law.8 We note, however, that 
the scope of the controversy in the state court was limited. 
Sears asserted no claim that the picketing itself violated any 
state or federal law. It sought simply to remove the pickets 
from its property to the public walkways, and the injunc-
tion issued by the state court was strictly confined to the 
relief sought. Thus, as a matter of state law, the location 
of the picketing was illegal but the picketing itself was 
unob j ectionable.

As a matter of federal law, the legality of the picketing 
was unclear. Two separate theories would support an argu-
ment by Sears that the picketing was prohibited by § 8 of 
the NLRA, and a third theory would support an argument by 
the Union that the picketing was protected by § 7. Under 
each of these theories the Union’s purpose would be of critical 
importance.

If an object of the picketing was to force Sears into assigning 
the carpentry work away from its employees to Union members 

tion over peaceful trespassory activity. For cases in addition to this one 
in which pre-emption was found, see, e. g., Reece Shirley & Ron’s, Inc. v. 
Retail Store Employees, 222 Kan. 373, 565 P. 2d 585 (1977); Freeman v. 
Retail Clerks, 58 Wash. 2d 426, 363 P. 2d 803 (1961). For cases reaching 
a contrary conclusion, see, e. g., May Department Stores Co. v. Teamsters, 
64 Ill. 2d 153, 355 N. E. 2d 7 (1976)People v. Bush, 39 N. Y. 2d 529, 349 
N. E. 2d 832 (1976); Hood v. Stafford, 213 Tenn. 684, 378 S. W. 2d 766 
(1964).

8 The State Superior Court and the Court of Appeal concluded that the 
Union’s activity violated state law. Because it concluded that the state 
courts lacked jurisdiction to entertain the state trespass claim, the Cali-
fornia Supreme Court did not address the merits of the lower court rulings. 
The Union contends that those rulings were incorrect. Though we regard 
the state-law issue as foreclosed in this Court, there is of course nothing in 
our decision on the pre-emption issue which bars consideration of the 
Union’s arguments by the California Supreme Court on remand.
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dispatched from the hiring hall, the picketing may have been 
prohibited by § 8 (b)(4)(D).9 Alternatively, if an object of 
the picketing was to coerce Sears into signing a prehire or 
members-only type agreement with the Union, the picketing 
was at least arguably subject to the prohibition on recognitional 
picketing contained in § 8 (b)(7)(C).10 Hence, if Sears had 
filed an unfair labor practice charge against the Union, the 
Board’s concern would have been limited to the question 
whether the Union’s picketing had an objective proscribed by 
the Act; the location of the picketing would have been 
irrelevant.

On the other hand, the Union contends that the sole 
objective of its action was to secure compliance by Sears with

9 Section 8 (b) (4) (D) provides in part that it shall be an unfair labor 
practice for a labor organization or its agents—
“to threaten, coerce, or restrain any person engaged in commerce or in an 
industry affecting commerce, where ... an object thereof is—

“forcing or requiring any employer to assign particular work to employees 
in a particular labor organization or in a particular trade, craft, or class 
rather than to employees in another labor organization or in another trade, 
craft, or class, unless such employer is failing to conform to an order or 
certification of the Board determining the bargaining representative for 
employees performing such work.” 29 U. S. C. § 158 (b)(4)(D).
There are two provisos to § 8 (b) (4) which exempt certain conduct from 
its prohibitions, but they appear to have no application in this case.

10 Section 8(b)(7)(C) provides in part that “[i]t shall be an unfair 
labor practice for a labor organization or its agents—

“to picket . . . any employer where an object thereof is forcing or requiring 
an employer to recognize or bargain with a labor organization as the 
representative of his employees . . . unless such labor organization is 
currently certified as the representative of such employees:

“where such picketing has been conducted without a petition . . . [for 
a representation election] being filed within a reasonable period of time 
not to exceed thirty days from the commencement of such picketing. . . .” 
29 U. S. C. §158 (b)(7)(C).
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area standards, and therefore the picketing was protected by 
§ 7. Longshoremen v. Ariadne Shipping Co., 397 U. S. 195. 
Thus, if the Union had filed an unfair labor practice charge 
under § 8 (a)(1) when Sears made a demand that the pickets 
leave its property, it is at least arguable that the Board would 
have found Sears guilty of an unfair labor practice.

Our second premise, therefore, is that the picketing was both 
arguably prohibited and arguably protected by federal law. 
The case is not, however, one in which “it is clear or may 
fairly be assumed” that the subject matter which the state 
court sought to regulate—that is, the location of the 
picketing—is either prohibited or protected by the Federal 
Act.

HI
In San Diego Building Trades Council v. Garmon, 359 U. S. 

236, the Court made two statements which have come to be 
accepted as the general guidelines for deciphering the unex-
pressed intent of Congress regarding the permissible scope of 
state regulation of activity touching upon labor-management 
relations. The first related to activity which is clearly pro-
tected or prohibited by the federal statute.11 The second 
articulated a more sweeping prophylactic rule:

“When an activity is arguably subject to § 7 or § 8 of the 
Act, the States as well as the federal courts must defer to 
the exclusive competence of the National Labor Relations 

11 As to conduct clearly protected or prohibited by the federal statute, 
the Court stated:

“When it is clear or may fairly be assumed that the activities which a 
State purports to regulate are protected by § 7 of the National Labor 
Relations Act, or constitute an unfair labor practice under § 8, due regard 
for the federal enactment requires that state jurisdiction must yield. To 
leave the States free to regulate conduct so plainly within the central aim 
of federal regulation involves too great a danger of conflict between power 
asserted by Congress and requirements imposed by state law.” 359 U. S., 
at 244.
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Board if the danger of state interference with national 
policy is to be averted.” Id., at 245.

While the Garmon formulation accurately reflects the basic 
federal concern with potential state interference with national 
labor policy, the history of the labor pre-emption doctrine in 
this Court does not support an approach which sweeps away 
state-court jurisdiction over conduct traditionally subject to 
state regulation without careful consideration of the relative 
impact of such a jurisdictional bar on the various interests 
affected.12 As the Court noted last Term:

“Our cases indicate . . . that inflexible application of the 
doctrine is to be avoided, especially where the State has 
a substantial interest in regulation of the conduct at issue 
and the State’s interest is one that does not threaten 
undue interference with the federal regulatory scheme.” 
Farmer v. Carpenters, 430 U. S. 290, 302.

Thus the Court has refused to apply the Garmon guidelines in 
a literal, mechanical fashion.13 This refusal demonstrates that

12 This sensitivity to the consequences of pre-emption is undoubtedly 
attributable, at least in part-, to the way in which the labor pre-emption 
doctrine has evolved. The doctrine is to a great extent the result of this 
Court’s ongoing effort to decipher the presumed intent of Congress in the 
face of that body’s steadfast silence. Mr. Justice Frankfurter aptly 
described the difficulty of this never-completed task: “The statutory 
implications concerning what has been taken from the States and what has 
been left to them are of a Delphic nature, to be translated into concrete-
ness by the process of litigating elucidation.” Machinists v. Gonzales, 356 
U. S. 617, 619. And it is “because Congress has refrained from providing 
specific directions with respect to the scope of pre-empted state regulation, 
[that] the Court has been unwilling to ‘declare pre-empted all local regula-
tion that touches or concerns in any way the complex interrelationships 
between employees, employers, and unions ....’” Farmer v. Carpen-
ters, 430 U. S. 290, 295-296 (citation omitted).

13 “We have refused to apply the pre-emption doctrine to activity that 
otherwise would fall within the scope of Garmon if that activity ‘was a 
merely peripheral concern of the Labor Management Relations Act . . . 
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“the decision to pre-empt . . . state court jurisdiction over a 
given class of cases must depend upon the nature of the 
particular interests being asserted and the effect upon the 
administration of national labor policies” of permitting the 
state court to proceed. Vaca v. Sipes, 386 U. S. 171, 180.14

[or] touched interests so deeply rooted in local feeling and responsibility 
that, in the absence of compelling congressional direction, we could not infer 
that Congress had deprived the States of the power to act.’ . . . We also 
have refused to apply the pre-emption doctrine 'where the particular rule 
of law sought to be invoked before another tribunal is so structured and 
administered that, in virtually all instances, it is safe to presume that 
judicial supervision will not disserve the interests promoted by the federal 
labor statutes.’ ” Id., at 296-297.

The Court’s rejection of an inflexible pre-emption approach is reflected 
in other situations as well. Where only a minor aspect of the controversy 
presented to the state court is arguably within the regulatory jurisdiction 
of the Labor Board, the Court has indicated that the Garmon rule should 
not be read to require pre-emption of state jurisdiction. Hanna Mining 
Co. v. Marine Engineers, 382 U. S. 181. The Court has also indicated 
that if the state court can ascertain the actual legal significance of par-
ticular conduct under federal law by reference to “compelling precedent 
applied to essentially undisputed facts,” San Diego Building Trades 
Council v. Garmon, 359 U. S., at 246, the court may properly do so and 
proceed to adjudicate the state cause of action. Permitting the state court 
to proceed under these circumstances deprives the litigant of the argu-
ment that the Board should reverse its position, or, perhaps, that precedent 
is not as compelling as one adversary contends.

14 “In addition to the judicially developed exceptions referred to in 
[n. 13, supra], Congress itself has created exceptions to the Board’s 
exclusive jurisdiction in other classes of cases. Section 303 of the Labor 
Management Relations Act, 1947, 61 Stat. 158, as amended, 29 U. S. C. 
§ 187, authorizes anyone injured in his business or property by activity viola-
tive of § 8 (b) (4) of the NLRA, 61 Stat. 140, as amended, 29 U. S. C. 
§ 158 (b) (4), to recover damages in federal district court even though the 
underlying unfair labor practices are remediable by the Board. See 
Teamsters v. Morton, 377 U. S. 252 (1964). Section 301 of the LMRA, 
29 U. S. C. § 185, authorizes suits for breach of a collective-bargaining 
agreement even if the breach is an unfair labor practice within the Board’s 
jurisdiction. See Smith v. Evening News Assn., 371 U. S. 195 (1962). 
Section 14 (c) (2) of the NLRA, as added by Title VII, § 701 (a) of the
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With this limitation in mind, we turn to the question 
whether pre-emption is justified in a case of this kind under 
either the arguably protected or the arguably prohibited 
branch of the Garmon doctrine. While the considerations 
underlying the two categories overlap, they differ in significant 
respects and therefore it is useful to review them separately. 
We therefore first consider whether the arguable illegality of 
the picketing as a matter of federal law should oust the state 
court of jurisdiction to enjoin its trespassory aspects. There-
after, we consider whether the arguably protected character of 
the picketing should have that effect.

IV

The enactment of the NLRA in 1935 marked a fundamen-
tal change in the Nation’s labor policies. Congress expressly 
recognized that collective organization of segments of the 
labor force into bargaining units capable of exercising eco-
nomic power comparable to that possessed by employers may 
produce benefits for the entire economy in the form of higher 
wages, job security, and improved working conditions. Con-
gress decided that in the long run those benefits would out-
weigh the occasional costs of industrial strife associated with 
the organization of unions and the negotiation and enforce-
ment of collective-bargaining agreements. The earlier notion 
that union activity was a species of “conspiracy” and that 
strikes and picketing were examples of unreasonable restraints 
of trade was replaced by an unequivocal national declaration 
of policy establishing the legitimacy of labor unionization and 
encouraging the practice of collective bargaining.* 15

Labor-Management Reporting and Disclosure Act of 1959, 73 Stat. 541, 
29 U. S. C. § 164 (c)(2), permits state agencies an,d state courts to assert 
jurisdiction over 'labor disputes over which the Board declines, pursuant 
to paragraph (1) of this subsection, to assert jurisdiction.’ ” Farmer v. 
Carpenters, supra, at 297 n. 8.

15 For a brief summary of the development of this national policy, see 
R. Gorman, Labor Law 1-6 (1976).
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The new federal statute protected the collective-bargaining 
activities of employees and their representatives and created a 
regulatory scheme to be administered by an independent 
agency which would develop experience and expertise in the 
labor relations area. The Court promptly decided that the 
federal agency’s power to implement the policies of the new 
legislation was exclusive and the States were without power to 
enforce overlapping rules.16 Accordingly, attempts to apply 
provisions of the “Little Wagner Acts” enacted by New York17 
and Wisconsin18 were held to be pre-empted by the potential 
conflict with the federal regulatory scheme. Consistently with 
these holdings, the Court also decided that a State’s employ-
ment relations board had no power to grant relief for violation 
of the federal statute.19 The interest in uniform development 
of the new national labor policy required that matters which 
fell squarely within the regulatory jurisdiction of the federal 
Board be evaluated in the first instance by that agency.

The leading case holding that when an employer grievance 
against a union may be presented to the National Labor Rela-

16 “Comparison of the State and Federal statutes will show that both 
governments have laid hold of the same relationship for regulation, and 
it involves the same employers and the same employees. Each has dele-
gated to an administrative authority a wide discretion in applying this 
plan of regulation to specific cases, and they are governed by somewhat 
different standards. Thus, if both laws are upheld, two administrative 
bodies are asserting a discretionary control over the same subject matter, 
conducting hearings, supervising elections and determining appropriate 
units for bargaining in the same plant.

“We therefore conclude that it is beyond the power of New York 
State to apply its policy to these appellants as attempted herein.” Bethle-
hem Steel Co. v. New York Labor Relations Bd., 330 U. S. 767, 775-777.

17 See n. 16, supra.
18 La Crosse Telephone Corp. v. Wisconsin Employment Relations Bd., 

336 U. S. 18, 24-26.
19 Plankinton Packing Co. v. Wisconsin Employment Relations Bd., 

338 U. S. 953.
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tions Board it is not subject to litigation in a state tribunal is 
Garner v. Teamsters, 346 U. S. 485. Garner involved peaceful 
organizational picketing which arguably violated §8 (b)(2) 
of the federal Act.20 A Pennsylvania equity court held that 
the picketing violated the Pennsylvania Labor Relations Act 
and therefore should be enjoined. The State Supreme Court 
reversed because the union conduct fell within the jurisdiction 
of the National Labor Relations Board to prevent unfair labor 
practices.

This Court affirmed because Congress had “taken in hand 
this particular type of controversy . . . [i]n language almost 
identical to parts of the Pennsylvania statute,” 346 U. S., 
at 488. Accordingly, the State, through its courts, was without 
power to “adjudge the same controversy and extend its own 
form of relief.” Id., at 489. This conclusion did not depend 
on any surmise as to “how the National Labor Relations Board 
might have decided this controversy had petitioners presented 
it to that body.” Ibid. The precise conduct in controversy 
was arguably prohibited by federal law and therefore state 
jurisdiction was pre-empted. The reason for pre-emption was 
clearly articulated:

“Congress evidently considered that centralized adminis-
tration of specially designed procedures was necessary to 
obtain uniform application of its substantive rules and to 
avoid these diversities and conflicts likely to result from 
a variety of local procedures and attitudes toward labor 
controversies. Indeed, Pennsylvania passed a statute the 
same year as its labor relations Act reciting abuses of the 
injunction in labor litigations attributable more to pro-
cedure and usage than to substantive rules. A multi-
plicity of tribunals and a diversity of procedures are quite 
as apt to produce incompatible or conflicting adjudications 
as are different rules of substantive law. The same

20 The apparent objective of the picketing was to pressure an employer 
into coercing employees into joining the union.
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reasoning which prohibits federal courts from intervening 
in such cases, except by way of review or on application 
of the federal Board, precludes state courts from doing so. 
Cf. Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41 ; 
Amalgamated Utility Workers v. Consolidated Edison Co., 
309 U. S. 261.” Id., at 490—491 (footnote omitted). 
“The conflict lies in remedies .... [W]hen two sep-
arate remedies are brought to bear on the same activity, a 
conflict is imminent.” Id., at 498-499.

This reasoning has its greatest force when applied to state 
laws regulating the relations between employees, their union, 
and their employer.21 It may also apply to certain laws of 
general applicability which are occasionally invoked in connec-
tion with a labor dispute.22 Thus, a State’s antitrust law may 
not be invoked to enjoin collective activity which is also 
arguably prohibited by the federal Act. Capital Service, Inc. 
v. NLRB, 347 U. S. 501; Weber v. Anheuser-Busch, Inc., 348 
U. S. 468.23 In each case, the pertinent inquiry is whether 

21 This Court has summarily reversed several cases in which the state 
court purported to regulate labor union activities under provisions of 
state labor laws comparable to the prohibitions of the federal Act. See, 
e. g., Pocatello Building & Constr. Trades Council v. C. H. Elie Constr. Co., 
352 U. S. 884, rev’g 78 Idaho 1, 297 P. 2d 519 (1956); Electrical Workers 
v. Farnsworth & Chambers Co., 353 U. S. 969, rev’g 201 Tenn. 329,
299 S. W. 2d 8 (1957).

22 As the Court noted recently in Farmer v. Carpenters: “[I]t is well 
settled that the general applicability of a state cause of action is not 
sufficient to exempt it from pre-emption. '[I]t [has not] mattered 
whether the States have acted through laws of broad general application 
rather than laws specifically directed towards the governance of indus-
trial relations.’ . . . Instead, the cases reflect a balanced inquiry into such 
factors as the nature of the federal and state interests in regulation and 
the potential for interference with federal regulation.” 430 U. S., at
300 (emphasis added).

23 As Professor Cox has noted:
“[A]n antitrust statute is not the kind of general law [which should 
avoid the reach of the pre-emption doctrine]. Such statutes are based 
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the two potentially conflicting statutes were “brought to bear 
on precisely the same conduct.” Id., at 479.24

On the other hand, the Court has allowed a State to enforce

upon a view of policy towards combinations and collective action in the 
market place which is the very subject addressed by Congress in the 
NLRA. That the state laws primarily apply to business combinations 
and merely sweep collective action by employees within the same rule 
does not sufficiently lessen the narrowness of focus.” Labor Law Preemp-
tion Revisited, 85 Harv. L. Rev. 1337, 1357 (1972).

24 “Respondent argues that Missouri is not prohibiting the IAM’s con-
duct for any reason having to do with labor relations but rather because 
that conduct is in contravention of a state law which deals generally with 
restraint of trade. It distinguishes Garner on the ground that there the 
State and Congress were both attempting to regulate labor relations as 
such.

“We do not think this distinction is decisive. In Garner the emphasis 
was not on two conflicting labor statutes but rather on two similar 
remedies, one state and one federal, brought to bear on precisely the 
same conduct.” 348 U. S., at 479.

Motor Coach Employees v. Lockridge, 403 U. S. 274, reaffirmed the 
notion that state regulation of activity arguably prohibited by the federal 
Act cannot avoid pre-emption simply because it is pursuant to a law of 
general application. In Lockridge, a union member who failed to pay his 
monthly dues was suspended from membership in the union and discharged 
from employment at union request. The union’s conduct in securing 
Lockridge’s discharge was arguably prohibited by §§ 8 (b)(1) (A) and 
8 (b) (2) or protected by § 7. But rather than filing an unfair labor 
practice charge with the Labor Board, Lockridge brought suit in state 
court on a breach-of-contract theory. He alleged that the union breached 
a promise implicit in the union constitution that it would not secure his 
discharge pursuant to the union security clause in the collective-bargaining 
agreement for missing one month’s dues.

The Court noted that both the state court and the Board would “inquire 
into the proper construction of union regulations in order to ascertain 
whether the union properly found [Lockridge] to have been derelict 
in his dues-paying responsibilities, where his discharge was procured on 
the asserted grounds of nonmembership in the union.” 403 U. S., at 293. 
The Court further noted that the “possibility that, in defining the scope 
of the union’s duty to [Lockridge], the state courts would directly and 
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certain laws of general applicability even though aspects of 
the challenged conduct were arguably prohibited by § 8 of the 
NLRA. Thus, for example, the Court has upheld state-court 
jurisdiction over conduct that touches “interests so deeply 
rooted in local feeling and responsibility that, in the absence 
of compelling congressional direction, we could not infer that 
Congress had deprived the States of the power to act.” San 
Diego Building Trades Council v. Garmon, 359 U. S., at 244. 
See Construction Workers v. Laburnum Constr. Corp., 347 
U. S. 656 (threats of violence); Youngdahl n . Rainfair, Inc., 
355 U. S. 131 (violence); Automobile Workers v. Russell, 356 
U. S. 634 (violence); Linn v. Plant Guard Workers, 383 U. S. 
53 (libel); Farmer n . Carpenters, 430 U. S. 290 (intentional 
infliction of mental distress).

In Farmer, the Court held that a union member, who alleged 
that his union had engaged in a campaign of personal abuse 
and harassment against him, could maintain an action for 
damages against the union and its officers for the intentional 
infliction of emotional distress. One aspect of the alleged 
campaign was discrimination by the union in hiring hall refer-

consciously implicate principles of federal law . . . was real and imme-
diate. . . . Lockridge’s entire case turned upon the construction of the 
applicable union security clause, a matter as to which . . . federal concern 
is pervasive and its regulation complex.” Id., at 296. Pre-emption was 
required in the Court’s view because the state court was exercising juris-
diction over a controversy which was virtually identical to that which 
could have been presented to the Board. Permitting the state court to 
exercise jurisdiction pursuant to a law of general application in these cir-
cumstances would have entailed a “ ‘real and immediate’ potential for 
conflict with the federal scheme. . . .” Farmer v. Carpenters, 430 U. S., 
at 301 n. 10.

An identical result would undoubtedly obtain were an employer sub-
jected to recognitional or secondary picketing to seek injunctive relief in 
state court on the theory that the union was tortiously interfering with his 
freedom to contract. Cf. Retail Clerks n . J. J. Newberry Co., 352 U. S. 
987, summarily rev’g 78 Idaho 85, 298 P. 2d 375 (1956).
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rals. Although such discrimination was arguably prohibited 
by §§ 8 (b)(1)(A) and 8 (b)(2) of the NLRA and therefore 
an unfair labor practice charge could have been filed with the 
Board, the Court permitted the state action to proceed.

The Court identified those factors which warranted a depar-
ture from the general pre-emption guidelines in the “local 
interest” cases. Two are relevant to the arguably prohibited 
branch of the Garmon doctrine.25 First, there existed a sig-
nificant state interest in protecting the citizen from the 
challenged conduct. Second, although the challenged conduct 
occurred in the course of a labor dispute and an unfair labor 
practice charge could have been filed, the exercise of state 
jurisdiction over the tort claim entailed little risk of inter-
ference with the regulatory jurisdiction of the Labor Board. 
Although the arguable federal violation and the state tort 
arose in the same factual setting, the respective controversies

25 One of the factors identified by the Court was that the conduct giving 
rise to the state cause of action (e. g., violence, libel, or intentional inflic-
tion of emotional distress), if proved, would not be protected by § 7 of 
the NLRA, and therefore there existed no risk that state regulation of the 
conduct alleged in the complaint would result in prohibition of conduct 
protected by the federal Act. To this extent, the instant case is not 
controlled by the decision in Farmer. Sears’ state cause of action was for 
trespass, and some trespassory union activity may be protected under the 
federal Act. See Part V, infra. However, two points must be made 
regarding the apparent distinction between Farmer and the case at bar. 
First, Farmer itself involved some risk that protected conduct would be 
regulated; for, while the complaint alleged outrageous conduct, there 
remained a possibility that the plaintiff would only have been able to prove 
a robust intra-union dispute and that the state tribunal would have found 
that sufficient to support recovery. Second, the distinction between this 
case and Farmer, to the extent that it exists, has significance only with 
respect to the arguably protected branch of the Garmon doctrine, which 
we discuss in Part V; it does not detract from the support Farmer 
provides for our conclusion with respect to pre-emption under the arguably 
prohibited branch of the doctrine.
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presented to the state and federal forums would not have been 
the same.26

The critical inquiry, therefore, is not whether the State is 
enforcing a law relating specifically to labor relations or one of 
general application but whether the controversy presented to 
the state court is identical to (as in Garner) or different from 
(as in Farmer) that which could have been, but was not, 
presented to the Labor Board. For it is only in the former 
situation that a state court’s exercise of jurisdiction necessarily 
involves a risk of interference with the unfair labor practice 
jurisdiction of the Board which the arguably prohibited branch 
of the Garmon doctrine was designed to avoid.27

26 As the Court explained:
“If the charges in Hill’s complaint were filed with the Board, the focus 
of any unfair labor practice proceeding would be on whether the state-
ments or conduct on the part of union officials discriminated or threatened 
discrimination against him in employment referrals for reasons other than 
failure to pay union dues. . . . Whether the statements or conduct of the 
respondents also caused Hill severe emotional distress and physical injury 
would play no role in the Board’s disposition of the case, and the Board 
could not award Hill damages for pain, suffering, or medical expenses. 
Conversely, the state-court tort action can be adjudicated without resolu-
tion of the 'merits’ of the underlying labor dispute. Recovery for the tort 
of emotional distress under California law requires proof that the defendant 
intentionally engaged in outrageous conduct causing the plaintiff to sustain 
mental distress. . . . The state court need not consider, much less resolve, 
whether a union discriminated or threatened to discriminate against an 
employee in terms of employment opportunities. To the contrary, the tort 
action can be resolved without reference to any accommodation of the 
special interests of unions and members in the hiring hall context.

“On balance, we cannot conclude that Congress intended to oust state-
court jurisdiction over actions for tortious activity such as that alleged 
in this case. At the same time, we reiterate that concurrent state-court 
jurisdiction cannot be permitted where there is a realistic threat of inter-
ference with the federal regulatory scheme.” 430 U. S., at 304r-305.

27 While the distinction between a law of general applicability and a 
law expressly governing labor relations is, as we have noted, not disposi- 
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In the present case, the controversy which Sears might have 
presented to the Labor Board is not the same as the contro-
versy presented to the state court. If Sears had filed a charge, 
the federal issue would have been whether the picketing had a 
recognitional or work-reassignment objective; decision of that 
issue would have entailed relatively complex factual and legal 
determinations completely unrelated to the simple question 
whether a trespass had occurred.28 Conversely, in the state 
action, Sears only challenged the location of the picketing; 
whether the picketing had an objective proscribed by federal 
law was irrelevant to the state claim. Accordingly, permitting 
the state court to adjudicate Sears’ trespass claim would create 
no realistic risk of interference with the Labor Board’s primary 
jurisdiction to enforce the statutory prohibition against unfair 
labor practices.

The reasons why pre-emption of state jurisdiction is nor-
mally appropriate when union activity is arguably prohibited 
by federal law plainly do not apply to this situation; they 
therefore are insufficient to preclude a State from exercising 
jurisdiction limited to the trespassory aspects of that activity,

five for pre-emption purposes, it is of course apparent that the latter is 
more likely to involve the accommodation which Congress reserved to the 
Board. It is also evident that enforcement of a law of general applicability 
is less likely to generate rules or remedies which conflict with federal labor 
policy than the invocation of a special remedy under a state labor 
relations law.

28 Moreover, decision of that issue would not necessarily have deter-
mined whether the picketing could continue. For the Board could con-
clude that the picketing was not prohibited by either § 8 (b) (4) (D) or 
§ 8 (b) (7) (C) without reaching the question whether it was protected by 
§ 7. If the Board had concluded that the picketing was not prohibited, 
Sears would still have been confronted with picketing which violated state 
law and was arguably protected by federal law. Thus, the filing of an 
unfair labor practice charge could initiate complex litigation which would 
not necessarily lead to a resolution of the problem which led to this 
litigation.
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V
The question whether the arguably protected character 

of the Union’s trespassory picketing provides a sufficient 
justification for pre-emption of the state court’s jurisdiction 
over Sears’ trespass claim involves somewhat different 
considerations.

Apart from notions of “primary jurisdiction,” 29 there would 
be no objection to state courts’ and the NLRB’s exercising 
concurrent jurisdiction over conduct prohibited by the federal 
Act. But there is a constitutional objection to state-court 
interference with conduct actually protected by the Act.30 

29 In this opinion, the term “primary jurisdiction” is used to refer to 
the various considerations articulated in Garmon and its progeny that mili-
tate in favor of pre-empting state-court jurisdiction over activity which 
is subject to the unfair labor practice jurisdiction of the federal Board. 
This use of the term should not be confused with the doctrine of primary 
jurisdiction, which has been described by Professor Davis as follows:

“The precise function of the doctrine of primary jurisdiction is to guide 
a court in determining whether the court should refrain from exercising its 
jurisdiction until after an administrative agency has determined some ques-
tion or some aspect of some question arising in the proceeding before the 
court.

“The doctrine of primary jurisdiction does not necessarily allocate power 
between courts and agencies, for it governs only the question whether 
court or agency will initially decide a particular issue, not the question 
whether court or agency will finally decide the issue.” 3 K. Davis, Admin-
istrative Law Treatise § 19.01, p. 3 (1958) (emphasis in original).
While the considerations underlying Garmon are similar to those under-
lying the primary-jurisdiction doctrine, the consequences of the two 
doctrines are therefore different. Where applicable, the Garmon doctrine 
completely pre-empts state-court jurisdiction unless the Board determines 
that the disputed conduct is neither protected nor prohibited by the 
federal Act.

30 Although it is clear that a state court may not exercise jurisdiction 
over protected conduct, it is important to note that the word “protected” 
may refer to two quite different concepts: union conduct which the State 
may not prohibit and against which the employer may not retaliate because 
it is covered by § 7 or conduct which a State may not prohibit even 



200 OCTOBER TERM, 1977

Opinion of the Court 436 IT. S.

Considerations of federal supremacy, therefore, are implicated 
to a greater extent when labor-related activity is protected 
than when it is prohibited. Nevertheless, several considera-
tions persuade us that the mere fact that the Union’s trespass 
was arguably protected is insufficient to deprive the state court 
of jurisdiction in this case.

The first is the relative unimportance in this context of the 
“primary jurisdiction” rationale articulated in Garmon. In 
theory, of course, that rationale supports pre-emption regard-
less of which section of the NLRA is critical to resolving a 
controversy which may be subject to the regulatory jurisdic-
tion of the NLRB.. Indeed, at first blush, the primary-
jurisdiction rationale provides stronger support for pre-emption 
in this case when the analysis is focused upon the arguably 
protected, rather than the arguably prohibited, character of 
the Union’s conduct. For to the extent that the Union’s 
picketing was arguably protected, there existed a potential 
overlap between the controversy presented to the state court

though it is not covered by § 7 of the Act. The Court considered pro-
tected conduct in the latter sense in Machinists v. Wisconsin Employment 
Relations Comm’n, 427 U. S. 132. There, the Court relied on a line of 
pre-emption analysis “focusing upon the crucial inquiry whether Congress 
intended that the conduct involved be unregulated because left 'to be 
controlled by the free play of economic forces.’ NLRB v. Nash-Finch Co., 
404 U. S. 138, 144 (1971).” Id., at 140.

The Union does not claim that trespassory picketing is protected from 
state interference under this doctrine. We merely identify this line of pre-
emption analysis in order to make it perfectly clear that it is unaffected by 
our consideration of the significance of the status of the picketing as 
arguably protected under § 7 of the Act. We also note, however, that in 
the cases in which pre-emption exists even though neither § 7 nor § 8 of 
the Act is even arguably applicable, there is, by hypothesis, no opportu-
nity for the National Labor Relations Board to make the initial evaluation 
of the controversy. In these cases, the pre-emption issue is necessarily 
addressed in the first instance by a state tribunal, and that tribunal must 
decide whether or not the conduct is actually privileged from governmental 
regulation.
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and that which the Union might have brought before the 
NLRB.31 Prior to granting any relief from the Union’s con-
tinuing trespass, the state court was obligated to decide that 
the trespass was not actually protected by federal law, a 
determination which might entail an accommodation of Sears’ 
property rights and the Union’s § 7 rights. In an unfair labor 
practice proceeding initiated by the Union, the Board might 
have been required to make the same accommodation.32

Although it was theoretically possible for the accommoda-
tion issue to be decided either by the state court or by the 
Labor Board, there was in fact no risk of overlapping jurisdic-
tion in this case. The primary-jurisdiction rationale justifies 
pre-emption only in situations in which an aggrieved party 
has a reasonable opportunity either to invoke the Board’s 
jurisdiction himself or else to induce his adversary to do so. 
In this case, Sears could not directly obtain a Board ruling on 
the question whether the Union’s trespass was federally pro-
tected. Such a Board determination could have been obtained 
only if the Union had filed an unfair labor practice charge 
alleging that Sears had interfered with the Union’s § 7 right to 
engage in peaceful picketing on Sears’ property. By demand-
ing that the Union remove its pickets from the store’s property, 
Sears in fact pursued a course of action which gave the Union 

31 As noted in Part IV, supra, the primary-jurisdiction rationale of 
Garmon did not require pre-emption of state jurisdiction over the Union’s 
picketing insofar as it may have been prohibited by § 8, since the con-
troversy presented to the state court was not the same controversy which 
Sears could have presented to the Board. In deciding the state-law issue, 
the Court had no occasion to interpret or enforce the prohibitions in 
§ 8 of the federal Act; in deciding the unfair labor practice question, the 
Board’s sole concern would have been the objective, not the location, of 
the challenged picketing.

32 That accommodation would have been required only if the Board 
first found that the object of the picketing was to maintain area stand-
ards. Of course, if Sears had initiated the proceeding before the Board, 
the location of the picketing would have been entirely irrelevant and no 
question of accommodation would have arisen. See n. 31, supra.



202 OCTOBER TERM, 1977

Opinion of the Court 436 U. S.

the opportunity to file such a charge. But the Union’s 
response to Sears’ demand foreclosed the possibility of having 
the accommodation of § 7 and property rights made by the 
Labor Board; instead of filing a charge with the Board, the 
Union advised Sears that the pickets would only depart under 
compulsion of legal process.

In the face of the Union’s intransigence, Sears had only 
three options: permit the pickets to remain on its property; 
forcefully evict the pickets; or seek the protection of the 
State’s trespass laws. Since the Union’s conduct violated state 
law, Sears legitimately rejected the first option. Since the 
second option involved a risk of violence, Sears surely had the 
right—perhaps even the duty—to reject it. Only by proceed-
ing in state court, therefore, could Sears obtain an orderly 
resolution of the question whether the Union had a federal 
right to remain on its property.

The primary-jurisdiction rationale unquestionably requires 
that when the same controversy may be presented to the state 
court or the NLRB, it must be presented to the Board. But 
that rationale does not extend to cases in which an employer 
has no acceptable method of invoking, or inducing the Union 
to invoke, the jurisdiction of the Board.33 We are therefore 
persuaded that the primary-jurisdiction rationale does not 
provide a sufficient justification for pre-empting state jurisdic-
tion over arguably protected conduct when the party who

33 Even if Sears had elected the self-help option, it could not have been 
assured that the Union would have invoked the jurisdiction of the Board. 
The Union may well have decided that the likelihood of success was remote 
and outweighed by the cost of the effort and the probability that Sears 
in turn would have charged the Union with violating § 8 (b) (4) (D) or 
§ 8 (b) (7) (C) of the Act. Moreover, if Sears had elected this option, and 
the pickets were evicted with more force than reasonably necessary, it 
might have exposed itself to tort liability under state law. We are 
unwilling to presume that Congress intended to require employers to 
pursue such a risky course in order to ensure that issues involving the 
scope of § 7 rights be decided only by the Labor Board.
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could have presented the protection issue to the Board has not 
done so and the other party to the dispute has no acceptable 
means of doing so.34

This conclusion does not, however, necessarily foreclose the 
possibility that pre-emption may be appropriate. The danger 
of state interference with federally protected conduct is the 
principal concern of the second branch of the Garmon doctrine. 
To allow the exercise of state jurisdiction in certain contexts 
might create a significant risk of misinterpretation of federal 
law and the consequent prohibition of protected conduct. In 
those circumstances, it might be reasonable to infer that 
Congress preferred the costs inherent in a jurisdictional hiatus 
to the frustration of national labor policy which might accom-
pany the exercise of state jurisdiction. Thus, the acceptability 
of “arguable protection” as a justification for pre-emption in a 
given class of cases is, at least in part, a function of the 
strength of the argument that § 7 does in fact protect the 
disputed conduct.

34 “If the National Labor Relations Act provided an effective mechanism 
whereby an employer could obtain a determination from the National 
Labor Relations Board as to whether picketing is protected or unprotected, 
I would agree that the fact that picketing is 'arguably’ protected should 
require state courts to refrain from interfering in deference to the exper-
tise and national uniformity of treatment offered by the NLRB. But an 
employer faced with 'arguably protected’ picketing is given by the present 
federal law no adequate means of obtaining an evaluation of the picketing 
by the NLRB. The employer may not himself seek a determination from 
the Board and is left with the unsatisfactory remedy of using 'self-help’ 
against the pickets to try to provoke the union to charge the employer 
with an unfair labor practice.

“So long as employers are effectively denied determinations by the 
NLRB as to whether 'arguably protected’ picketing is actually protected 
except when an employer is willing to threaten or use force to deal with 
picketing, I would hold that only labor activity determined to be actually, 
rather than arguably, protected under federal law should be immune from 
state judicial control. To this extent San Diego Building Trades Council 
v. Garmon, 359 U. S. 236 (1959), should be reconsidered.” Longshoremen 
n . Ariadne Shipping Co., 397 U. S. 195, 201-202 (Whi te , J., concurring).
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The Court has held that state jurisdiction to enforce its laws 
prohibiting violence,35 defamation,36 the intentional infliction 
of emotional distress,37 or obstruction of access to property38 is 
not pre-empted by the NLRA. But none of those violations 
of state law involves protected conduct. In contrast, some 
violations of state trespass laws may be actually protected by 
§ 7 of the federal Act.

In NLRB v. Babcock & Wilcox Co., 351 U. S. 105, for exam-
ple, the Court recognized that in certain circumstances non-
employee union organizers may have a limited right of access 
to an employer’s premises for the purpose of engaging in 
organization solicitation.39 And the Court has indicated that 
Babcock extends to § 7 rights other than organizational activ-
ity, though the “locus” of the “accommodation of § 7 rights 
and private property rights . . . may fall at differing points 
along the spectrum depending on the nature and strength 
of the respective § 7 rights and private property rights asserted 
in any given context.” Hudgens v. NLRB, 424 U. S. 507, 522.

For purpose of analysis we must assume that the Union 
could have proved that its picketing was, at least in the 
absence of a trespass, protected by § 7. The remaining ques-
tion is whether under Babcock the trespassory nature of the

35 Youngdahl v. Rainfair, Inc., 355 U. S. 131; Construction Workers v. 
Laburnum, 347 U. S. 656.

36 Linn v. Plant Guard Workers, 383 U. S. 53.
37 Farmer n . Carpenters, 430 U. S. 290.
38 Automobile Workers v. Russell, 356 U. S. 634.
39 As the Court stated:

“The employer may not affirmatively interfere with organization; the union 
may not always insist that the employer aid organization. But when the 
inaccessibility of employees makes ineffective the reasonable attempts by 
nonemployees to communicate with them through the usual channels, the 
right to exclude from property has been required to yield to the extent 
needed to permit communication of information on the right to organize.” 
351 U. S., at 112.
See also Central Hardware Co. v. NLRB, 407 U. S. 539.
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picketing caused it to forfeit its protected status. Since it 
cannot be said with certainty that, if the Union had filed an 
unfair labor practice charge against Sears, the Board would 
have fixed the locus of the accommodation at the unprotected 
end of the spectrum, it is indeed “arguable” that the Union’s 
peaceful picketing, though trespassory, was protected. Nev-
ertheless, permitting state courts to evaluate the merits of an 
argument that certain trespassory activity is protected does 
not create an unacceptable risk of interference with conduct 
which the Board, and a court reviewing the Board’s decision, 
would find protected. For while there are unquestionably 
examples of trespassory union activity in which the question 
whether it is protected is fairly debatable, experience under the 
Act teaches that such situations are rare and that a trespass 
is far more likely to be unprotected than protected.

Experience with trespassory organizational solicitation by 
nonemployees is instructive in this regard. While Babcock 
indicates that an employer may not always bar nonemployee 
union organizers from his property, his right to do so remains 
the general rule. To gain access, the union has the burden of 
showing that no other reasonable means of communicating its 
organizational message to the employees exists or that the 
employer’s access rules discriminate against union solicita-
tion.40 That the burden imposed on the union is a heavy one 
is evidenced by the fact that the balance struck by the Board 
and the courts under the Babcock accommodation principle 
has rarely been in favor of trespassory organizational activity.41

40 As the Court noted in Babcock & Wilcox:
“It is our judgment . . . that an employer may validly post his property 

against nonemployee distribution of union literature if reasonable efforts 
by the union through other available channels of communication will enable 
it to reach the employees with its message and if the employer’s notice 
or order does not discriminate against the union by allowing other dis-
tribution.” 351 U. S., at 112.

41 In the absence of discrimination, the union’s asserted right of access 
for organizational activity has generally been denied except in cases involv-
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Even on the assumption that picketing to enforce area 
standards is entitled to the same deference in the Babcock 
accommodation analysis as organizational solicitation,42 it 
would be unprotected in most instances. While there does 
exist some risk that state courts will on occasion enjoin a 
trespass that the Board would have protected, the significance 
of this risk is minimized by the fact that in the cases in which 
the argument in favor of protection is the strongest, the union 
is likely to invoke the Board’s jurisdiction and thereby avoid 
the state forum. Whatever risk of an erroneous state-court 
adjudication does exist is outweighed by the anomalous conse-
quence of a rule which would deny the employer access to any 
forum in which to litigate either the trespass issue or the

ing unique obstacles to nontrespassory methods of communication with 
the employees. See, e. g., NLRB v. S & H Grossinger’s, Inc., 372 F. 2d 
26 (CA2 1967); NLRB n . Lake Superior Lumber Corp., 167 F. 2d 147 
(CA6 1948).

42 This assumption, however, is subject to serious question. Indeed, 
several factors make the argument for protection of trespassory area-
standards picketing as a category of conduct less compelling than that for 
trespassory organizational solicitation. First, the right to organize is at 
the very core of the purpose for which the NLRA was enacted. Area-
standards picketing, in contrast, has only recently been recognized as a 
§7 right. Hod Carriers Local {Calumet Contractors Assn.), 133 
N. L. R. B. 512 (1961). Second, Babcock makes clear that the interests 
being protected by according limited-access rights to nonemployee, union 
organizers are not those of the organizers but of the employees located on 
the employer’s property. The Court indicated that “no . . . obligation is 
owed nonemployee organizers”; any right they may have to solicit on an 
employer’s property is a derivative of the right of that employer’s em-
ployees to exercise their organization rights effectively. Area-standards 
picketing, on the other hand, has no such vital link to the employees 
located on the employer’s property. While such picketing may have a 
beneficial effect on the compensation of those employees, the rationale for 
protecting area-standards picketing is that a union has a legitimate inter-
est in protecting the wage standards of its members who are employed by 
competitors of the picketed employer.
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protection issue in those cases in which the disputed conduct is 
least likely to be protected by § 7.

If there is a strong argument that the trespass is protected 
in a particular case, a union can be expected to respond to an 
employer demand to depart by filing an unfair labor practice 
charge; the protection question would then be decided by the 
agency experienced in accommodating the § 7 rights of unions 
and the property rights of employers in the context of a labor 
dispute. But if the argument for protection is so weak that 
it has virtually no chance of prevailing, a trespassing union 
would be well advised to avoid the jurisdiction of the Board 
and to argue that the protected character of its conduct de-
prives the state court of jurisdiction.

As long as the union has a fair opportunity to present the 
protection issue to the Labor Board, it retains meaningful 
protection against the risk of error in a state tribunal. In 
this case the Union failed to invoke the jurisdiction of the 
Labor Board,43 and Sears had no right to invoke that jurisdic-
tion and could not even precipitate its exercise without resort 
to self-help. Because the assertion of state jurisdiction in a 
case of this kind does not create a significant risk of prohibi-
tion of protected conduct, we are unwilling to presume that 
Congress intended the arguably protected character of the 
Union’s conduct to deprive the California courts of jurisdic-
tion to entertain Sears’ trespass action.44

43 Not only could the Union have filed an unfair labor practice charge 
pursuant to §8(a)(l) of the Act at the time Sears demanded that the 
pickets leave its property, but the Board’s jurisdiction could have been 
invoked and the protection of its remedial powers obtained even after the 
litigation in the state court had commenced or the state injunction issued. 
See Capital Service, Inc. n . NLRB, 347 U. S. 501; NLRB v. Nash-Finch 
Co., 404 U. S. 138.

44 The fact that Sears demanded that the Union discontinue the trespass 
before it initiated the trespass action is critical to our holding. While it 
appears that such a demand was a precondition to commencing a trespass 
action under California law, see 122 Cal. Rptr. 449 (1975), in order to 
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The judgment of the Supreme Court of California is there-
fore reversed, and the case is remanded to that court for 
further proceedings not inconsistent with this opinion.

It is so ordered.

Mr . Just ice  Blackmu n , concurring.
I join the Court’s opinion, but add three observations:
1. The problem of a no-man’s land in regard to trespassory 

picketing has been a troubling one in the past because em-
ployers have been unable to secure a Labor Board adjudica-
tion whether the picketing was “actually protected” under § 7 
of the National Labor Relations Act except by resorting to 
self-help to expel the pickets and thereby inducing the union 
to file an unfair labor practice charge. The unacceptable pos-
sibility of precipitating violence in such a situation called into 
serious question the practicability there of the Garmon pre-
emption test, see Longshoremen v. Ariadne Shipping Co., 397 
U. S. 195, 202 (1970) (White , J., concurring), despite the 
virtues of the Garmon test in ensuring uniform application of 
the standards of the NLRA.

In this case, however, the NLRB as amicus curiae has taken 
a position that narrows the no-man’s land in regard to tres-
passory picketing, namely, that an employer’s mere act of 
informing nonemployee pickets that they are not permitted

avoid a valid claim of pre-emption it would have been required as a matter 
of federal law in any event.

The Board has taken the position that “a resort to court action . . . 
does not violate §8 (a)(1).” NLRB n . Nash-Finch Co., supra, at 142. 
If the employer were not required to demand discontinuation of the 
trespass before proceeding in state court and the Board did not alter its 
position in cases of this kind, the union would be deprived of an oppor-
tunity to present the protection issue to the agency created by Congress 
to decide such questions. While the union’s failure to invoke the Board’s 
jurisdiction should not be a sufficient basis for pre-empting state jurisdic-
tion, the employer should not be permitted to deprive the union of an 
opportunity to do so.
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on his property “would constitute a sufficient interference 
with rights arguably protected by Section 7 to warrant the 
General Counsel, had a charge been filed by the Union, in 
issuing a Section 8 (a)(1) complaint” against the employer. 
Brief for NLRB as Amicus Curiae 18. Hence, if the union, 
once asked to leave the property, files a §8 (a)(1) charge, 
there is a practicable means of getting the issue of trespassory 
picketing before the Board in a timely fashion without danger 
of violence.

In this case, as the Court notes, the Union failed to file an 
unfair labor practice charge after being asked to leave. In 
such a situation pre-emption cannot sensibly obtain because 
the “risk of an erroneous state-court adjudication ... is out-
weighed by the anomalous consequence of a rule which would 
deny the employer access to any forum in which to litigate 
either the trespass issue or the protection issue.” Ante, at 206- 
207. It should be made clear, however, that the logical corollary 
of the Court’s reasoning is that if the union does file a charge 
upon being asked by the employer to leave the employer’s 
property and continues to process the charge expeditiously, 
state-court jurisdiction is pre-empted until such time as the 
General Counsel declines to issue a complaint or the Board, 
applying the standards of NLRB v. Babcock & Wilcox Co., 
351 U. S. 105 (1956), rules against the union and holds the 
picketing to be unprotected. Similarly, if a union timely 
files a§8(a)(l) charge, a state court would be bound to stay 
any pending injunctive or damages suit brought by the em-
ployer until the Board has concluded, or the General Counsel 
by refusal to issue a complaint has indicated, that the picket-
ing is not protected by § 7. As the Court also notes, ante, 
at 202, the primary-jurisdiction rationale articulated in Garmon 
“unquestionably requires that when the same controversy may 
be presented to the state court or the NLRB, it must be 
presented to the Board.” Once the no-man’s land has been 
bridged, as it is once a union files a charge, the importance of
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deferring to the Labor Board’s case-by-case accommodation 
of employers’ property rights and employees’ § 7 rights man-
dates pre-emption of state-court jurisdiction.*

2. The opinion correctly observes, ante, at 205, that in 
implementing this Court’s decision in Babcock the NLRB 
only occasionally has found trespassory picketing to be pro-
tected under § 7. That observation is important, as is noted,

*Mr . Jus ti ce  Pow el l ’s  concern, post, at 213, that there is an unaccept-
able delay in waiting for the General Counsel to act is answered in main 
part by this Court’s previous holdings that any obstructive picketing or 
threatening conduct may be directly regulated by the State. See Electrical 
Workers v. Wisconsin Employment Relations Bd., 315 U. S. 740 (1942); 
Youngdahl v. Rainfair, Inc., 355 U. S. 131 (1957); cf. Automobile Work-
ers v. Russell, 356 U. S. 634 (1958). There was no hint of such a problem 
in this case. As the California Supreme Court notes: “It is not disputed 
that at all times . . . the pickets conducted themselves in a peaceful and 
orderly fashion. The record discloses no acts of violence, threats of 
violence, or obstruction of traffic.” 17 Cal. 3d 893, 896, 553 P. 2d 603, 
606 (1976). There is no claim made that the pickets annoyed members 
of t(ie public who wished to patronize the store of petitioner Sears; such 
conduct would be enjoinable, Youngdahl, supra, if it had occurred. And, 
of course, under current NLRB law, pickets would have no right to carry 
on their activity within a store. Marshall Field & Co. v. NLRB, 200 F. 
2d 375 (CA7 1953). With respect, I do not see what “danger of violence” 
remains in such a situation, any more than for a business that fronts upon 
a public sidewalk.

The possibility of delay to which my Brother Pow ell  adverts is a 
double-edged sword. The question really is upon whom the burden of 
delay should be placed. If it takes the General Counsel “weeks” to decide 
whether to issue a § 8 (a) (1) complaint, by the same token there would be 
no relief available against an erroneous state-court injunction interfering 
with protected picketing for an equal length of time. Section 10 (j) 
permits the Board to seek injunctive relief only after the issuance of a 
complaint. The Board arguably might seek dissolution of a state-court 
order under NLRB v. Nash-Finch Co., 404 U. S. 138 (1971), but that 
remedy, too, would encompass some delay. It is worth noting that here 
by November 12, 1973, the picketing, confined to the public sidewalks by 
the California Superior Court’s temporary restraining order, was aban-
doned as ineffective. Delay in remedy is desired by neither party in a 
labor dispute.
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ante, at 203, in that even the existence of a no-man’s land may 
not justify departure from Garmon’s pre-emption standard if 
the exercise of state-court jurisdiction portends frequent inter-
ference with actually protected conduct. But in its conclusion 
that trespassory picketing has been found in “experience under 
the Act” to be only “rarefly]” protected and “far more likely 
to be unprotected than protected,” ante, at 205, I take the 
opinion merely to be observing what the Board’s past experi-
ence has been, not as glossing how the Board must treat the 
Babcock test in the future, either in regard to organizational 
picketing or other sorts of protected picketing. The Babcock 
test provides that “when the inaccessibility of employees 
makes ineffective the reasonable attempts by nonemployees to 
communicate with them through the usual channels, the right 
to exclude from property [is] required to yield to the extent 
needed to permit communication of information on the right 
to organize.” 351 U. S., at 112. A variant of that test has 
been applied by the Board when communication with consum-
ers is at stake. See Scott Hudgens, 230 N. L. R. B. 414 
(1977). The problem of applying the test in the first instance 
is delegated to the Board, as part of its “responsibility to adapt 
the Act to changing patterns of industrial life.” NLRB v. 
Weingarten, Inc., 420 U. S. 251, 266 (1975)*;  Hudgens v. 
NLRB, 424 U. S. 507, 523 (1976). When, for a number of 
years, the First Amendment holding of Food Employees v. 
Logan Valley Plaza, 391 U. S. 308 (1968), overruled in 
Hudgens v. NLRB, diverted the Board from any need to 
consider trespassory picketing under the statutory test of 
Babcock, it would be unwise to hold the Board confined to its 
earliest experience in administering the test.

3. The acceptability of permitting state-court jurisdiction 
over “arguably protected” activities where there is a juris-
dictional no-man’s land depends, as the Court notes, on 
whether the exercise of state-court jurisdiction is likely to 
interfere frequently with actually protected conduct. The 
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likelihood of such interference will depend in large part on 
whether the state courts take care to provide an adversary 
hearing before issuing any restraint against union picketing 
activities. In this case, Sears filed a verified complaint seek-
ing an injunction against the picketing on October 29, 1973. 
The Superior Court of California entered a temporary re-
straining order that day. So far as the record reveals, the 
Union was not accorded a hearing until November 16, on the 
order to show cause why a preliminary injunction should not 
be entered. The issue of a prompt hearing was apparently 
not raised before the Superior Court and was not raised on 
appeal, and hence does not enter into our judgment here 
approving the exercise of state-court jurisdiction. But it 
may be remiss not to observe that in labor-management rela-
tions, where ex parte proceedings historically were abused, see 
F. Frankfurter & N. Greene, The Labor Injunction 60, 64- 
66 (1930), it is critical that the state courts provide a prompt 
adversary hearing, preferably before any restraint issues and 
in all events within a few days thereafter, on the merits of the 
§ 7 protection question. Labor disputes are frequently short 
lived, and a temporary restraining order issued upon ex parte 
application may, if in error, render the eventual finding of § 7 
protection a hollow vindication.

Mr . Just ice  Powe ll , concurring.
Although I join the Court’s opinion, Mr . Justi ce  Black - 

mun ’s concurrence prompts me to add a word as to the “no-
man’s land” discussion with respect to trespassory picketing. 
Mr . Justi ce  Blackmun , relying on the amicus brief of the 
National Labor Relations Board, observes that “there is a 
practicable means of getting the issue of trespassory pick-
eting before the Board in a timely fashion without danger 
of violence,” ante, at 209, if the union—having been requested 
to leave the property—files a §8 (a)(1) charge.

With all respect, this optimistic view overlooks the realities 
of the situation. Trespass upon private property by pickets,
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to a greater degree than isolated trespass, is usually orga-
nized, sustained, and sometimes obstructive—without initial 
violence—of the target business and annoying to members of 
the public who wish to patronize that business. The “danger 
of violence” is inherent in many—though certainly not all— 
situations of sustained trespassory picketing. One cannot 
predict whether or when it may occur, or its degree. It is 
because of these factors that, absent the availability of an 
equivalent remedy under the National Labor Relations Act, a 
state court should have the authority to protect the public 
and private interests by granting preliminary relief.

In the context of trespassory picketing not otherwise viola-
tive of the Act, the Board has no comparable authority. If a 
§ 8 (a)(1) charge is filed, nothing is likely to happen “in a 
timely fashion.” The Board cannot issue, or obtain from the 
federal courts, a restraining order directed at the picketing. 
And it may take weeks for the General Counsel to decide 
whether to issue a complaint. Meanwhile, the “no-man’s 
land” prevents all recourse to the courts, and is an open invi-
tation to self-help. I am unwilling to believe that Congress 
intended, by its silence in the Act, to create a situation where 
there is no forum to which the parties may turn for orderly 
interim relief in the face of a potentially explosive situation.*

*It is true that under this Court’s decisions, state courts are not 
precluded from providing relief against actual or threatened violence. But 
in light of the “danger of violence” inherent in many instances of sus-
tained trespassory picketing, relief often may come too late to prevent 
interference with the operation of the target business. Cf. People v. 
Bush, 39 N. Y. 2d 529, 349 N. E. 2d 832 (1976). Moreover, as Mr. 
Justice Clark noted for the Court in Linn v. Plant Guard Workers, 383 
U. S. 53, 64 n. 6 (1966), “[t]he fact that the Board has no authority to 
grant effective relief aggravates the State’s concern since the refusal to 
redress an otherwise actionable wrong creates disrespect for the law and 
encourages the victim to take matters into his own hands.” The “immi-
nent threat of violence [that] exists whenever an employer is required to 
resort to self-help in order to vindicate his property rights,” has prompted 
at least one state court to retain jurisdiction to enjoin trespassory picket-
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I do not minimize the possibility that the Board may find 
that trespassory activity under certain circumstances is nec-
essary to facilitate the exercise of § 7 rights by employees of 
the target employer. See NLRB v. Babcock Wilcox Co., 
351 U. S. 105 (1956); Central Hardware Co. v. NLRB, 407 
U. S. 539 (1972). The Union’s conduct in this case, however, 
involved a publicity campaign maintained by nonemployees 
and directed at the general public. Such “area standards” 
trespassory picketing is certainly not at the core of the Act’s 
protective ambit. In any event, it is open to the Board upon 
the issuance of a complaint to seek temporary relief under 
§ 10 (j) of the Act, 29 U. S. C. § 160 (j), against the employ-
er’s interference with § 7 rights. Cf. Capital Service, Inc. v. 
NLRB, 347 U. S. 501 (1954). Moreover, it is not an unrea-
sonable assumption that state courts will be mindful of the 
determination of an expert federal agency that there is proba-
ble cause to believe that conduct restrained by state process is 
protected under the Act. But I find no warrant in the Act 
to compel the employer to endure the creation, especially by 
nonemployees, of a temporary easement on his property pend-
ing the outcome of the General Counsel’s action on a charge.

In sum, I do not agree with Mr . Justice  Blackmu n  that 
“the logical corollary of the Court’s reasoning” in its opinion 
today is that state-court jurisdiction is pre-empted forthwith 
upon the filing of a charge by the union. I would not join 
the Court’s opinion if I thought it fairly could be read to that 
effect.

Mr . Just ice  Brennan , with whom Mr . Justice  Stewart  
and Mr . Justice  Marshall  join, dissenting.

The Court concedes that both the objective and the loca-
tion of the Union’s peaceful, nonobstructive picketing of

ing even after the filing of an unfair labor practice charge with the 
Board. May Department Stores Co. v. Teamsters, 64 Ill. 2d 153, 162-163, 
355 N. E. 2d 7, 10-11 (1976).
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Sears’ store may have been protected under the National 
Labor Relations Act.1 Therefore, despite the Court’s trans-
parent effort to disguise it, faithful application of the princi-
ples of labor law pre-emption established in San Diego Build-
ing Trades Council v. Garmon, 359 U. S. 236 (1959),1 2 would 
compel the conclusion that the California Superior Court was 
powerless to enjoin the Union from picketing on Sears’ prop-
erty : that the trespass was arguably protected is determinative 
of the state court’s lack of jurisdiction, whether or not pre-
emption limits an employer’s remedies. See Longshoremen v. 
Ariadne Shipping Co., 397 U. S. 195, 200-201 (1970); Garmon, 
supra; Meat Cutters v. Fairlawn Meats, Inc., 353 U. S. 20 
(1957); Guss v. Utah Labor Relations Bd., 353 U. S. 1 (1957).3

By holding that the arguably protected character of union 
activity will no longer be sufficient to pre-empt state-court 
jurisdiction, the Court creates an exception of indeterminate 
dimensions to a principle of labor law pre-emption that has 
been followed for at least two decades. Now, when the em-

1 See infra, at 225-226.
2 Garmon announced the following test of labor law pre-emption: 

“When it is clear or may fairly be assumed that the activities which a State 
purports to regulate are protected by § 7 of the [Act] or constitute an 
unfair labor practice under § 8, due regard for the federal enactment re-
quires that state jurisdiction must yield. . . . [And] [w]hen an activity 
is arguably subject to § 7 or § 8 of the Act, the States as well as the fed-
eral courts must defer to the exclusive competence of the National Labor 
Relations Board if the danger of state interference with national policy 
is to be averted.” 359 U. S., at 244r-245.

This rule, which was implicit in earlier decisions, has been repeatedly 
reaffirmed. See, e. g., Farmer v. Carpenters, 430 U. S. 290 (1977); 
Machinists v. Wisconsin Employment Relations Comm’n, 427 U. S. 132, 
138-139 (1976); Motor Coach Employees n . Lockridge, 403 U. S. 274 
(1971).

3 Although the Court also misapplies the “arguably prohibited” prong 
of the Garmon test, see n. 12, infra, I concentrate on its modification of 
the “arguably protected” prong because this aspect of the decision has 
far greater significance.
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ployer lacks a “reasonable opportunity” to have the Board 
consider whether the challenged aspect of the employee con-
duct is protected and when employees having that opportu-
nity have not invoked the Board’s jurisdiction, a state court 
will have jurisdiction to enjoin arguably protected activity if 
the “risk of an erroneous . . . adjudication [by it does not out-
weigh] the anomalous consequence [of denying a remedy to 
the employer]Ante, at 206. In making this rather amor-
phous determination, the lower courts apparently are to con-
sider the strength of the argument that § 7 in fact protects the 
arguably protected activity, their own assessments of their 
ability correctly to determine the underlying labor law issue, 
and the strength of the state interest in affording the employer 
an opportunity to have a state court restrain the arguably pro-
tected conduct.

This drastic abridgment of established principles is unjusti-
fied and unjustifiable. The Garmon test, itself fashioned after 
some 15 years of judicial experience with jurisdictional con-
flicts that threatened national labor policy, see Motor Coach 
Employees v. Lockridge, 403 U. S. 274, 290-291 (1971), has 
provided stability and predictability to a particularly com-
plex area of the law for nearly 20 years. Thus, the most 
elementary notions of stare decisis dictate that the test be 
reconsidered only upon a compelling showing, based on actual 
experience, that the test disserves important interests. Em-
phatically, that showing has not been and cannot be made. 
Rather, the Garmon test has proved to embody an entirely 
acceptable, and probably the best possible, accommodation 
of the competing state-federal interests. That an employer’s 
remedies in consequence may be limited, while anomalous to 
the Court, produces no positive social harm; on the contrary, 
the limitation on employer remedies is fully justified both by 
the ease of application of the test by thousands of state and 
federal judges and by its effect-of averting the danger that 
state courts may interfere with national labor policy. In
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sharp contrast, today’s decision creates the certain prospect 
of state-court interference that may seriously erode § 7’s pro-
tections of labor activities. Indeed, the most serious objec-
tion to the decision today is not that it is contrary to the 
teachings of stare decisis but rather that the Court’s attempt 
to create a narrow exception to the principles of Garmon 
promises to be applied by the lower courts so as to disserve 
the interests protected by the national labor laws.

I

It is appropriate to recall the considerations that have 
shaped the development of the doctrine of labor law pre-
emption. The National Labor Relations Act (Act), of course, 
changed the substantive law of labor relations. Prior to its 
enactment many courts treated concerted labor activities of 
employees as tortious conspiracies or restraints of trade to 
be enjoined unless the activities related to a specific benefit 
sought by the employees from their employer; activity directed 
at strengthening the union was, for these courts, impermissi-
ble. See F. Frankfurter & N. Greene, The Labor Injunction 
26-29 (1930) (hereafter Frankfurter & Greene). While some 
courts regarded peaceful picketing as permissible if intended 
to attain lawful objectives, others regarded picketing as always 
enjoinable. Id., at 30-46. Section 7 abrogated these state 
laws. It declares that “concerted activities for the purpose of 
collective bargaining or other mutual aid or protection,” includ-
ing specific types and forms of picketing, are protected from 
interference from any source. Section 7 further provides that 
employers no longer have an absolute right to prohibit concerted 
activities occurring on their properties; unwilling employers 
frequently are required to suffer the presence of organizational 
activities on their premises. See NLRB v. Magnavox Co., 415 
U. S. 322 (1974); NLRB v. Babcock & Wilcox Co., 351 U. S. 
105 (1956); Republic Aviation Corp. v. NLRB, 324 U. S. 793 
(1945).
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But the Act did more than displace certain state laws. Sec-
tion 8 (a) of the Act declares that it is an unfair labor prac-
tice for an employer to interfere with employee exercise of 
§ 7 rights, and § 8 (b) of the Act provides that certain forms 
of employee activity, including several types of picketing, are 
unfair labor practices. Congress created the National Labor 
Relations Board to administer these provisions and prescribed 
a detailed procedure for the imposition of restraint on any 
conduct that is violative of the Act: charge and complaint, 
notice and hearing, and an order pending judicial review.

The animating force behind the doctrine of labor law pre-
emption has been the recognition that nothing could more 
fully serve to defeat the purposes of the Act than to permit 
state and federal courts, without any limitation, to exercise 
jurisdiction over activities that are subject to regulation by 
the National Labor Relations Board. See Motor Coach Em-
ployees n . Lockridge, supra, at 286. Congress created the 
centralized expert agency to administer the Act because of its 
conviction—generated by the historic abuses of the labor 
injunction, see Frankfurter & Greene—that the judicial atti-
tudes, court procedures, and traditional judicial remedies, state 
and federal, were as likely to produce adjudications incompati-
ble with national labor policy as were different rules of sub-
stantive law. See Garner v. Teamsters, 346 U. S. 485, 490- 
491 (1953). Although Congress could not be understood as 
having displaced “all local regulation that touches or concerns 
in any way the complex interrelationships between employers, 
employees, and unions,” Motor Coach Employees v. Lockridge, 
supra, at 289, the legislative scheme clearly embodies an im-
plicit prohibition of those state- and federal-court adjudica-
tions that might significantly interfere with those interests 
that are a central concern to national labor policy.

The Act’s treatment of picketing illustrates the nature of the 
generic problem, and at the same time highlights the issue in 
this case. While this Court has never held that the prescrip-
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tion of detailed procedures for the restraint of specific types of 
picketing and the provision that other types of picketing are 
protected implies that picketing is to be free from all restraint 
under state law, see, e. g., Automobile Workers v. Russell, 356 
U. S. 634 (1958) (state courts may restrain violent conduct on 
picket lines), it by the same token necessarily is true that to 
permit local adjudications, without limitation, of the legality of 
picketing would threaten intolerable interference with the in-
terests protected by the Act. As the Court, recognizes, the 
nature of the threatened interference differs depending on 
whether the picketing implicates the Act’s prohibitions or its 
protections. See ante, at 190. As to arguably prohibited pick-
eting, there is a risk that the state court might misinterpret or 
misapply the federal prohibition and restrain conduct that 
Congress may have intended to be free from governmental 
restraint.4 But even when state courts can be depended upon 
accurately to determine whether conduct is in fact prohibited, 
local adjudication may disrupt the congressional scheme by 
resulting in different forms of relief than would adjudication 
by the NLRB. By providing that an expert, centralized agency 
would administer the Act, Congress quite plainly evidenced an 
intention that, ordinarily at least, this expert agency should, 
on the basis of its experience with labor matters, determine the 
remedial implications of violations of the Act. If state courts 
were permitted to administer all the Act’s prohibitions, the 
divergences in relief would add up to significant departures 
from federal policy. These considerations led the Court to 
fashion the rule, announced in Garmon, 359 U. S., at 245, that 

4 One danger, of course, is that a state court’s misinterpretation of the 
federal prohibition may result in restraining conduct that in fact is pro-
tected by the Act. The “arguably protected” prong of Garmon addresses 
this risk. A second danger is that the state court’s misconception or 
misapplication of the law may result in the imposition of restraints on 
conduct that is neither protected nor prohibited by the Act, but which 
Congress intended to be free from government control. See Machinists v. 
Wisconsin Employment Relations Comm’n, 427 U. S. 132 (1976).
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state courts have no jurisdiction over “arguably prohibited” 
conduct.

This aspect of Garmon has never operated as a flat prohibi-
tion.5 There are circumstances in which state courts can be 
depended upon accurately to determine whether the under-
lying conduct is prohibited and in which Congress cannot be 
assumed to have intended to oust state-court jurisdiction. 
Illustrative are decisions holding that States may regulate 
mass picketing, obstructive picketing, or picketing that 
threatens or results in violence. See Automobile Workers v. 
Russell, supra; Automobile Workers v. Wisconsin Employ-
ment Relations Bd., 351 U. S. 266 (1956); Construction Work-
ers n . Laburnum Constr. Corp., 347 U. S. 656 (1954); Electri-
cal Workers v. Wisconsin Employment Relations Bd., 315 
U. S. 740, 749 (1942). Because violent tortious conduct on a 
picket line is prohibited by § 8 (b) and because state courts 
can reliably determine whether such conduct has occurred 
without considering the merits of the underlying labor dispute, 
allowing local adjudications of these tort actions could neither 
fetter the exercise of rights protected by the Act nor otherwise 
interfere with the effective administration of the federal 
scheme. And the possible inconsistency of remedy is not 
alone a sufficient reason for pre-empting state-court jurisdic-

5 There are several arguably discrete exceptions to Garmon, all sharing 
a common characteristic. Each applies only in circumstances in which 
local adjudications will not threaten important interests protected by the 
Act: e. g., when a state court can ascertain the actual legal significance 
of particular conduct by reference to “compelling precedent applied to 
essentially undisputed facts,” Garmon, 359 U. S., at 246; when the rule to 
be invoked before the state tribunal is “so structured and administered 
that, in virtually all instances, it is safe to presume that judicial supervi-
sion will not disserve the interests promoted by the [Act],” Motor Coach 
Employees v. Lockridge, 403 U. S., at 297-298; “where the activity regu-
lated was merely a peripheral concern of the [Act or] . . . touched inter-
ests so deeply rooted in local feeling and responsibility that, in the absence 
of compelling congressional direction, we could not infer that Congress had 
deprived the States of the power to act.” Garmon, supra, at 243-244.
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tion. In view of the historic state interest in “such tradition-
ally local matters as public safety and order,” Electrical Work-
ers v. Wisconsin Employment Relations Bd., supra, at 749, the 
Act could not, in the absence of a clear statement to the con-
trary, be construed as precluding the imposition of different, 
even harsher, state remedies in such cases. See Automobile 
Workers v. Russell, supra, at 641-642. Indeed, in view of the 
delay attendant upon resort to the Board, it could well produce 
positive harm to prohibit state jurisdiction in these circum-
stances. Our decisions leave no doubt that exceptions to the 
Garmon principle are to be recognized only in comparable cir-
cumstances. See Farmer v. Carpenters, 430 IL S. 290, 297-301 
(1977); Vaca v. Sipes, 386 U. S. 171 (1967); Linn v. Plant 
Guard Workers, 383 U. S. 53 (1966).

When, on the other hand, the underlying conduct may be 
protected by the Act, the risk of interference with the federal 
scheme is of a different character. The danger of permitting 
local adjudications is not that timing or form of relief might 
be different from what the Board would administer, but rather 
that the local court might restrain conduct that is in fact pro-
tected by the Act. This might result not merely from attitu-
dinal differences but even more from unfair procedures or lack 
of expertise in labor relations matters. The present case illus-
trates both the nature and magnitude of the danger. Because 
the location of employee picketing is often determinative of 
the meaningfulness of the employees’ ability to engage in 
effective communication with their intended audience, em-
ployees often have the right to engage in picketing at particu-
lar locations, including the private property of another. See 
Hudgens v. NLRB, 424 IL S. 507 (1976); Scott Hudgens, 230 
N. L. R. B. 414, 95 LRRM 1351 (1977); cf. NLRB v. Bab-
cock & Wilcox Co., 351 U. S. 105 (1956). The California 
Superior Court here entered an order, ex parte, broad enough 
to prohibit all effective picketing of Sears’ store for a period of 
35 days. See opinion of my Brother Blackmu n , ante, at 212.
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Since labor disputes are usually short lived, see ibid., this 
possibly erroneous order may well have irreparably altered the 
balance of the competing economic forces by prohibiting the 
Union’s use of a permissible economic weapon at a crucial 
time. Obviously it is not lightly to be inferred that a Con-
gress that provided elaborate procedures for restraint of pro-
hibited picketing and that failed to provide an employer with 
a remedy against otherwise unprotected picketing could have 
contemplated that local tribunals with histories of insensitiv-
ity to the organizational interests of employees be permitted 
effectively to enjoin protected picketing.

In recognition of this fact, this Court’s efforts in the area 
of labor law pre-emption have been largely directed to devel-
oping durable principles to ensure that local tribunals not be 
in a position to restrain protected conduct. Because the Court 
today appears to have forgotten some of the lessons of his-
tory, it is appropriate to summarize this Court’s efforts. The 
first approach to be tried—and abandoned—was for this Court 
to proceed on a case-by-case basis and determine whether each 
particular final state-court ruling “does, or might reasonably 
be thought to, conflict in some relevant manner with federal 
labor policy,” Motor Coach Employees v. Lockridge, 403 U. S., 
at 289-291; see Automobile Workers v. Wisconsin Employ-
ment Relations Bd., 336 U. S. 245 (1949). Not surprisingly, 
such an effort proved institutionally impossible. Because of 
the infinite combinations of events that implicate the central 
protections of the Act, this Court could not, without largely 
abdicating its other responsibilities, hope to determine on an 
ad hoc, generic-situation-by-generic-situation basis whether 
applications of state laws threatened national labor policy. 
In any case, such an approach necessarily disserved national 
labor policy because decision by this Court came too late to 
repair the damage that an erroneous decision would do to the 
congressionally established balance of power and was no sub-
stitute for decision in the first instance by the Board. The
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Court soon concluded that protecting national labor policy 
from disruption or defeat by conflicting local adjudications de-
manded broad principles of labor law pre-emption, easily ad-
ministered by state and federal courts throughout the Nation, 
that would minimize, if not eliminate entirely, the possibility 
of decisions of local tribunals that irreparably injure interests 
protected by § 7. The only rule 6 satisfying these dual re-
quirements was Garmon’s flat prohibition: “When an activity 
is arguably subject to § 7 or § 8 of the Act, the States as well 
as the federal courts must defer to the exclusive competence 
of the . . . Board.” 359 U. S., at 245.

While there is some unavoidable uncertainty concerning the 
arguably prohibited prong of Garmon, I emphasize that it has 
heretofore been absolutely clear that there is no state power 
to deal with conduct that is a central concern of the Act7 and 
arguably protected by it, see Longshoremen v. Ariadne Ship-
ping Co., 397 U. S. 195 (1970); Garmon, supra; Meat Cutters 
v. Fairlawn Meats, Inc., 353 U. S. 20 (1957); Guss v. Utah 
Labor Relations Bd., 353 U. S. 1 (1957). As the Court itself 
recognizes, see ante, at 194-197 and 204, none of the Garmon 
exceptions have ever been or could ever be applied to local 
attempts to restrain such conduct. But the Garmon approach 
to “arguably protected” activity does not “swee[p] away 
state-court jurisdiction over conduct traditionally subject to 

6 A second approach was suggested and rejected by Garmon itself: that 
state-court jurisdiction be pre-empted only when “it is clear or may fairly 
be assumed that the activities which a State purports to regulate are pro-
tected by § 7 of the . . . Act.” 359 U. S., at 244. This Court recognized 
that state and federal courts, quite simply, lack the familiarity and requi-
site sensitivity to labor law matters to be counted on accurately to deter-
mine which combinations of facts could “fairly be assumed” to fall within 
the ambit of § 7.

7 If an activity were merely a “peripheral concern” of the Act, state 
and federal courts presumably may restrain it even if arguably protected. 
See Garmon, 359 U. S., at 246.
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state regulation without careful consideration of the relative 
impact of such a jurisdictional bar on the various interests 
affected.” Ante, at 188. Quite the contrary, such careful con-
sideration is subsumed by the determination whether the 
underlying conduct may be protected by § 7. By enacting 
§ 7, Congress necessarily intended to pre-empt certain state 
laws: e. g., those prohibiting concerted activities as conspira-
cies or unlawful restraints of trade. In any instance in which 
it can seriously be maintained that the congressionally estab-
lished scheme protects the employee activity, the assessment 
of the relative weight of the competing state and federal in-
terests has to be regarded as having been made by Congress. 
By drafting the statute so as to permit a Board determination 
that the underlying conduct is in fact within the ambit of § 7’s 
protections, Congress necessarily indicated its view that the 
historic state interest in regulating the conduct, however de-
fined, may have to yield to the attainment of other objec-
tives and that the state interest thus must be regarded as less 
than compelling. And, of course, there is necessarily a pos-
sibility that to permit state-court jurisdiction over arguably 
protected conduct could fetter the exercise of rights protected 
by the Act and otherwise interfere with the congressional 
scheme. A local tribunal could recognize an activity as ar-
guably protected, yet, given its attitude toward organized 
labor, lack of expertise in labor matters, and insensitive proce-
dures, misapply or misconceive the Board’s decisional criteria 
and restrain conduct that is within the ambit of § 7.

II
The present case illustrates both the necessity of this flat 

rule and the danger of even the slightest deviation from it. 
The present case, of course, is a classic one for pre-emption. 
The question submitted to the state court was whether the 
Union had a protected right to locate peaceful nonobstructive 
pickets on the privately owned walkway adjacent to Sears’
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retail store or on the privately owned parking lot a few feet 
away.

A

That the trespass was arguably protected could scarcely be 
clearer. NLRB v. Babcock & Wilcox Co., 351 U. S., at 112, 
indicates that trespassory § 7 activity is protected when “rea-
sonable efforts . . . through other available channels” will not 
enable the union to reach its intended audience. This stand-
ard, which was developed in the context of a rather different 
factual situation, is but an application of more general princi-
ples. “[T]he basic objective under the Act [is the] accom-
modation of § 7 rights and private property rights ‘with as 
little destruction of one as is consistent with the maintenance 
of the other.’ The locus of that accommodation, however, 
may fall at differing points along the spectrum depending on 
the nature and strength of the respective § 7 rights and private 
property rights asserted in any given context.” Hudgens v. 
NLRB, 424 U. S., at 522, quoting NLRB v. Babcock & Wilcox 
Co., supra, at 112; see Scott Hudgens, 230 N. L. R. B., at 417, 
95 LRRM, at 1354.

Here, it can seriously be contended that the locus of the 
accommodation should be on the side of permitting the tres-
pass. The § 7 interest is strong: The object of the picketing 
was arguably protected on one of two theories—as “area stand-
ards” 8 or as “recognitional” 9 picketing—and the record sug-
gests that the relocation of the picketing to the nearest public 
area—a public sidewalk 150 to 200 feet away—may have so 

8 See Longshoremen v. Ariadne Shipping Co., 397 U. S. 195 (1970).
9 The Act provides that recognitional picketing is prohibited if no 

representation petition is filed within a reasonable time, not to exceed 30 
days. See ante, at 186, and n. 10. Although the Board has never held that 
recognitional picketing is protected at the outset and for up to 30 days 
thereafter, this conclusion would seem to follow from its holding that “area 
standards” picketing is protected. See Hod Carriers (Calumet Contractors 
Assn.), 133 N. L. R. B. 512 (1961).
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diluted the picketing’s impact as to make it virtually meaning-
less.10 11 The private property interest, in contrast, was exceed-
ingly weak. The picketing was confined to a portion of Sears’ 
property which was open to the public and on which Sears 
had permitted solicitations by other groups.11 Thus, while 
Sears to be sure owned the property, it resembled public prop-
erty in many respects. Indeed, while Sears’ legal position 
would have been quite different if the lot and walkways had 
been owned by the city of Chula Vista, it is doubtful that 
Sears would have been any less angered or upset by the picket-
ing if the property had in fact been public.

But the Court refuses to follow the simple analysis that has 
been sanctioned by the decisions of the last 20 years. Its 
reasons for discarding prior teachings, apparently, is a belief 
that faithful application of Garmon to the generic situation 
presented by this case causes positive social harm. I disagree.

It bears emphasizing that Garmon only partially pre-empts 
an employer’s remedies against unlawful trespassory picketing. 
A state court may, of course, enjoin any picketing that is 
clearly unprotected by the Act: e. g., peaceful, nonobstructive 
picketing occurring within a retail store. See Brief for Re-
spondent 30 n. 14, citing NLRB v. Fansteel Corp., 306 U. S. 
240 (1939); Marshall Field & Co. v. NLRB, 200 F. 2d 375 
(CA7 1953); Brief for NLRB as Amicus Curiae 15 n. 9. And, 
as already indicated, state courts have jurisdiction over picket-

10 Although the matter is disputed, a Union representative testified that 
picketing from the public sidewalk adjacent to the outer perimeters of 
Sears’ parking lot was totally ineffective and that, for this reason, the 
California Superior Court’s temporary restraining order required the Union 
to abandon the picketing. App. 28.

11 Sears permitted solicitation and distribution of literature on its prop-
erty in the cases of the Lion’s Club white cane drive, the Salvation Army 
at Christmas time, and the League of Women Voters for voter registration. 
Id., at 14. The fact of prior solicitation simply confirms what would 
have been clear in any case: that the Union picketing was not incompatible 
with the retail operations.
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ing that is obstructive, or involves large groups of persons, or 
otherwise entails a serious threat of violence. Automobile 
Workers v. Russell; Construction Workers v. Laburnum 
Constr. Corp.; Automobile Workers v. Wisconsin Employment 
Relations Bd.; Electrical Workers v. Wisconsin Employment 
Relations Bd. These decisions constitute an almost disposi-
tive answer to my Brother Powell ’s  suggestion that state tres-
pass laws should be allowed full play, see ante, at 213: most of 
the factual situations that concern him fall within a recog-
nized Garmon exception. Finally, an employer may file an 
unfair labor practice charge under § 8 (b) and obtain a “cease 
and desist” order from the Board where the picketing has an 
objective prohibited by § 8 (b).

Thus, pre-emption of state-court jurisdiction to deal with 
trespassory picketing has been largely, if not entirely, con-
fined to situations such as presented in this case, i. e., in which 
the interest of the employer in preventing the picketing is 
weak, the § 7 interest in picketing on the employer’s prop-
erty strong, and the picketing peaceful and nonobstructive. 
In this circumstance, I think the denial to the employer of a 
remedy is an entirely acceptable social cost for the benefits 
of a pre-emption rule that avoids the danger of state-court 
interference with national labor policy. The Court’s argu-
ments to the contrary are singularly unpersuasive. Because 
an employer’s remedies are only pre-empted in the narrow 
circumstances of a case such as the present one, any suggestion 
that the faithful application of Garmon creates a “no-man’s 
land” which results in a substantial risk of violence, see opinion 
of my Brother Blackmu n , ante, at 208; opinion of my Brother 
Powe ll , ante, at 213; cf. opinion of the Court, ante, at 202, can 
be dismissed as the most unfounded speculation. An employer 
like Sears may be angered or outraged by the presence of peace-
ful, nonobstructive picketing close to its retail store. But the 
Act requires the employer’s toleration of peaceful picketing 
when § 7 affords the union the right to engage in this form of 
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economic pressure. There is simply no basis whatsoever for a 
conclusion that the risk of violence is any greater when an 
employer is told by a state court that Garmon bars his state 
trespass action than when he is told either that § 7 protects 
picketing on a public area immediately adjacent to his busi-
ness, cf. Longshoremen v. Ariadne Shipping Co., or that § 7 
in fact privileges the entry onto his property. Cf. Scott 
Hudgens.

In apparent recognition of this indisputable fact, the Court 
places no great reliance on the likelihood of violence. But the 
only other reason advanced for a conclusion that Garmon pro-
duces socially intolerable results is that it is “anomalous” to 
deny an employer a trespass remedy. Since the Act exten-
sively regulates the conditions under which an employer’s 
proprietary rights must yield to the exercise of § 7 rights, I 
am at a loss as to why the anomaly here is any greater than 
that which results from the pre-emption of state remedies 
against tortious conspiracies, compare § 7 of the Act with 
Frankfurter & Greene 26-39, or from the pre-emption of state 
remedies against nonmalicious libels. See Linn v. Plant 
Guard Workers, 383 U. S. 53 (1966).

B

That this Court’s departure from Garmon creates a great 
risk that protected picketing will be enjoined is amply illus-
trated by the facts of this case and by the task that was 
assigned to the California Superior Court. To decide whether 
the location of the Union’s picketing rendered it unlawful, the 
state court here had to address a host of exceedingly complex 
labor law questions, which implicated nearly every aspect of 
the Union’s labor dispute with Sears and which were uniquely 
within the province of the Board. Because it had to assess the 
“relative strength of the § 7 right,” see Hudgens v. NLRB, 424 
U. S., at 522, its first task necessarily was to determine the 
nature of the Union’s picketing. This picketing could have
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been characterized in one of three ways: as protected area-
standards picketing, see opinion of the Court, ante, at 186-187; 
as prohibited picketing to compel a reassignment of work, see 
ante, at 185-186, and n. 9; or as recognitional picketing that is 
protected at the outset but prohibited if no petition for a 
representative election is filed within a reasonable time, not to 
exceed 30 days. See supra, at 225 n. 9; ante, at 186, and n. 10. 
Notably, if the state court concluded that the picketing was 
prohibited by § 8 (b)(4)—or unprotected by § 7 on any other 
theory—that determination would have been conclusive against 
respondent: Whether or not the state court agreed with the 
Union’s contention that effective communication required that 
picketing be located on Sears’ premises, the court would enjoin 
the trespassory picketing on the ground that no protected § 7 
interest was involved. Obviously, since even the Court admits 
that the characterization of the picketing “entail [s] relatively 
complex factual and legal determinations,” see ante, at 198, 
there is a substantial danger that the state court, lacking the 
Board’s expertise and specialized sensitivity to labor relations 
matters, would err at the outset and effectively deny respond-
ent the right to engage in any effective § 7 communication.12

But even if the state court correctly assesses the § 7 interest, 
there are a host of other pitfalls. A myriad of factors are or 

12 Since the whole premise for an order effectively terminating all picket-
ing of the Sears store could be the state court’s conclusion that the picket-
ing was prohibited by § 8 (b), it is difficult to understand how the Court 
can assert that this is a case in which the “arguably prohibited” prong of 
the Garmon test is not implicated. Even if the Court is correct that the 
crucial consideration under that aspect of Garmon is whether the contro-
versy in the state court would be the same as that which would have been 
presented to the NLRB, see ante, at 197, the test surely is satisfied 
here. More fundamentally, to permit a state court to enter an order 
which, in law and fact, prohibits picketing because of an interpretation of 
§ 8 (b) entails a substantial risk of interference with the objectives Con-
gress sought to achieve by giving the Board exclusive jurisdiction to en-
force § 8 (b).
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could be relevant to determining whether § 7 protected the 
trespass: e. g., whether and to what extent relocating the 
picketing on the nearest public property 150 feet away would 
have diluted its impact; whether the picketing was character-
ized as recognitional or area standards; whether or the extent 
to which Sears had opened the property up to the public or 
permitted similar solicitation on it; whether it mattered that 
the pickets did not work for Sears, etc. And if relevant, 
each of these factors would suggest a number of subsidiary 
inquiries.

It simply cannot be seriously contended that the thousands 
of judges, state and federal, throughout the United States can 
be counted upon accurately to identify the relevant considera-
tions and give each the proper weight in accommodating the 
respective rights. Indeed, the actions of the California courts 
illustrate the danger. Not only was the ex parte order of the 
California Superior Court entered under conditions precluding 
careful consideration of all relevant considerations, even the 
Court of Appeal, presumably able to devote more time and 
deliberation to isolate the correct decisional criteria, failed 
properly to appreciate the significance of a criterion critical 
to the application of national law: that the distance of the 
picketing from a store entrance is largely determinative of its 
effectiveness. Cf. Scott Hudgens, 230 N. L. R. B., at 417, 95 
LRRM, at 1354 (“a message announced ... by picket sign . .. 
a [substantial] distance from the focal point would be too 
greatly diluted to be meaningful”). Nothing better demon-
strates the wisdom of the heretofore settled rule that “the 
primary responsibility for making [the] accommodation [be-
tween § 7 rights and private property rights] must rest with 
the Board in the first instance.” Hudgens v. NLRB,, supra, 
at 522.

The Court does not deny that its decision may well result 
in state-court decisions erroneously prohibiting or curtailing 
conduct in fact protected by § 7. But it identifies two con-
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siderations that persuade it that the risk of interference is 
minimal and that, in any case, the risk does not outweigh the 
anomalous consequence of denying the employer a remedy.

The first is its belief that the generic type of activity— 
which the Court characterizes as trespassory organizational 
activity by nonemployees—is more likely to be unprotected 
than protected. Ante, at 205-206. In so concluding, the Court 
relies on NLRB v. Babcock & Wilcox Co., 351 U. S. 105 (1956), 
for the proposition that there is a strong presumption against 
permitting trespasses by nonemployees. But the Court over-
looks a critical distinction between Babcock and the case at 
bar. Babcock involved a trespass on industrial property which 
the employer had fenced off from the public at large, and it is 
a grave error to treat Babcock as having substantial implica-
tions for the generic situation presented by this case. To per-
mit trespassory § 7 activities in the Babcock fact pattern entails 
far greater interference with an employer’s business than 
does allowing peaceful nonobstructive picketing on a parking 
lot which is open to the public and which has been used for 
other types of solicitation. As my Brother Blackmu n ’s con-
curring opinion notes, this Court’s short-lived holding that 
picketing at shopping centers is protected by the Fourteenth 
Amendment, see Food Employees v. Logan Valley Plaza, 391 
U. S. 308 (1968), overruled in Hudgens v. NLRB,. supra, has 
resulted in a situation where neither this Court nor the Board 
has considered, in any comprehensive fashion, the quite differ-
ent question of the conditions under which union representa-
tives may enter privately owned areas of shopping centers to 
engage in protected activities such as peaceful picketing. But 
the Court’s own opinion in Hudgens v. NLRB, supra, and the 
Board’s decision in Scott Hudgens, supra,13 both suggest that 

13 In Scott Hudgens, the Board held that warehouse employees 
of a shoe company had a § 7 right to engage in protected picketing on a 
privately owned shopping mall that contained one of the shoe company’s 
retail outlets. Since the warehouse employees were no more “rightfully 



232 OCTOBER TERM, 1977

Bre nn an , J., dissenting 436 U. S.

trespasses in such circumstances will often be protected. 
Quite apart from the fact the Court has no basis for blithely 
assuming that all private property is fungible, that this Court 
would fail to appreciate so possibly vital a distinction in assess-
ing the strength of a § 7 claim illustrates the danger of per-
mitting lower courts, which lack even this Court’s exposure 
to labor law, to rule on the question whether trespassory 
picketing by nonemployees is protected.

The Court’s second reason is more problematic still. It 
urges that the risk that local adjudications will interfere with 
protected § 7 activity is “minimized by the fact that in the 
cases in which the argument in favor of protection is the 
strongest, the union is likely to invoke the Board’s jurisdiction 
and thereby avoid the state forum.” Ante, at 206. That, with 
all respect, betrays ignorance of the conduct of adversaries in 
the real world of labor disputes. Whether a union will seek 
the protection of a Board order will depend upon whether that 
tactic will best serve its self-interest, and that determination 
will depend in turn on whether the employer’s request inhibits 
or interferes with the union’s ability to engage in protected 
conduct. A request that a trespass cease may or may not so 
threaten the union as to lead it to go to the trouble and expense 
of attempting to invoke the Board’s jurisdiction, and the 
strength of the argument that the conduct is protected will 
frequently be a factor of no relevance. For example, if the 
union perceives the employer’s request as a hollow threat or 
believes that the employer’s legal position in any case has no 
merit, the union will have no reason to turn to the Board.

It might, on the other hand, be the case that the union

on the employer’s premises” than were the pickets in the present case, 
see Hudgens v. NLRB, 424 U. S., at 521-522, n. 10, Scott Hudgens at least 
indicates that the fact that an individual has no right to be on the premises 
is not a factor of any special significance in the context of shopping center 
picketing. It would be a small step to conclude that the fact the pickets 
were nonemployees did not, standing alone at least, counsel strongly against 
a finding that the trespass was unprotected.
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would have more of an incentive to file a § 8 (a)(1) charge 
if it believed that resort to the Board were necessary to pro-
tect itself against adjudications by hostile state tribunals. Of 
course, even then, the union may not believe that invocation 
of the Board’s jurisdiction is worth the trouble and expense in 
those instances in which it believes its own legal position 
unassailable. But there is no point in conjecturing on this 
score. The Court assiduously avoids holding that resort to 
the Board will oust a state court’s jurisdiction 14 and is divided 
on this question. Compare opinion of my Brother Blackmun , 
ante, at 208-210, with opinion of my Brother Powell , ante, 
p. 212. The Court cannot have it both ways: Unless and until 
the Court decides that the filing of a charge pre-empts adjudica-
tions by local tribunals, speculation as to the conditions under 
which there would or would not be a failure to file is an idle 
exercise.15

14 The Court leaves open a host of questions concerning the availability 
of state-court remedies to the precise type of trespassory picketing that 
here occurred: Is state-court jurisdiction pre-empted when a §8 (a)(1) 
charge is filed before the institution of state suit? What if the § 8 (a)(1) 
charge is filed after the employer files the state-court complaint, or after 
the state court has issued temporary, preliminary, or final relief; must 
the state-court action and state-court order be stayed pending the Board 
proceedings or is it up to the Board to take action to protect its juris-
diction? Since the generic situation is one in which there is no realistic 
possibility of violence, I think my Brother Bla ckmu n ’s logic in answer-
ing some of these questions is unassailable, see ante, at 208-210. Indeed, 1 
would think the Court would be compelled to extend it to a situation my 
Brother Bla ck mun  does not address: when the state court has entered 
final relief. But especially in light of my Brother Pow el l ’s differing 
views, see ante, p. 212, it can safely be predicted that the state and federal 
courts around the country will answer these questions in a variety of ways. 
A consequence surely will be that erroneous determinations of non-pre- 
emption will occur and rights and interests protected by the Act will be 
irreparably damaged before any corrective action can be taken by this 
Court.

15 It should be apparent that to require employees to file §8 (a)(1) 
charges to avoid hostile local adjudications itself would entail a certain 



234 OCTOBER TERM, 1977

Bre nn an , J., dissenting 436 U. S.

Ill
But what is far more disturbing than the specific holding 

in this case is its implications for different generic situations. 
Whatever the shortcomings of Garmon, none can deny the 
necessity for a rule in this complex area that is capable of 
uniform application by the lower courts. The Court’s new 
exception to Garmon cannot be expected to be correctly 
applied by those courts and thus most inevitably will threaten 
erosion of the goal of uniform administration of the national 
labor laws. Even though the Court apparently intends to 
create only a very narrow exception to Garmon—largely if not 
entirely limited to situations in which the employer first re-
quested the nonemployees engaged in area-standards picketing 
on the employer’s property to remove the pickets from the 
employer’s land and the union did not respond by filing § 8 
(a)(1) unfair labor practice charges—the approach the Court 
today adopts cannot be so easily cabined and thus threatens 
intolerable disruption of national labor policy.

Because § 8 (b) only affords an employer a remedy against 
certain types of unprotected employee activity, there neces-
sarily will be a myriad of circumstances in which an employer 
will be confronted with possibly unprotected employee or 
union conduct, and yet be unable directly to invoke the 
Board’s processes to receive a determination of the protected

disruption of the congressional scheme. Section 8 (a)(1) was intended to 
afford employees a remedy in those circumstances in which they felt it 
was in their self-interest to seek protection by the Board. Congress by 
the same token plainly intended not to afford employers a remedy before 
the Board whenever they were confronted with arguably unprotected con-
duct. If the Court takes the position that employees can avoid hostile 
state-court adjudications of their rights only by filing §8 (a)(1) charges 
whenever employers threaten interference with arguably protected activity, 
the effect would be to stand the congressional scheme on its head. The 
employers would in effect be invoking the Board’s jurisdiction under condi-
tions in which the employees have no interest in obtaining the Board’s 
protection.
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character of the conduct. Today’s decision certainly opens 
the door to a conclusion by state and federal courts that the 
Court’s new exception applies in any situation where the 
employer has requested that the labor organization cease what 
the employer claims is unprotected conduct and the union has 
not responded by filing a §8 (a)(1) charge. In that circum-
stance, today’s decision sanctions a three-step process by the 
state or federal court.

First, the court must inquire whether the employer had a 
“reasonable opportunity” to force a Board determination. 
What constitutes a “reasonable opportunity”? I have to 
assume from today’s decision that the employer can never be 
deemed to have an acceptable opportunity when nonemployees 
are engaged in the arguably protected activity. But what if 
employees are involved? Will the fact that the employer can 
provoke the filing of an unfair labor practice charge by dis-
ciplining the employee always constitute an acceptable alter-
native? Perhaps so, but the Court provides no guidance that 
can help the local judges. Some may believe that the fact 
that any discipline will enhance the seriousness of the unfair 
labor practice renders that course unacceptable. Similarly, 
what of the instances in which employer discipline might not, 
under the circumstances, provoke the filing of a charge: e. g., 
if an economic strike were in progress?

Second, if the lower court concludes that the employer did 
not have an acceptable means of placing the protection issue 
before the Board, it must then proceed to inquire whether, in 
light of its assessment of the strength of the argument that 
§ 7 might protect the generic type of conduct involved, there 
is a substantial likelihood that its adjudication will be incom-
patible with national labor policy. This is a particularly 
onerous task to assign to judges having no special expertise 
or specialized sensitivity in the application of the federal labor 
laws, and it is not clairvoyant to predict that many local 
tribunals will misconceive the relevant criteria and erroneously 
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conclude that they are capable of correctly applying the labor 
laws. With all respect, the Court’s opinion proves my point. 
As I have already observed, in concluding that peaceful 
picketing upon Sears’ walkway was more likely to be unpro-
tected than protected, the Court makes an entirely unfounded 
assumption concerning the approach the Board is likely to 
apply to the organizational activities of nonemployees at 
shopping centers. Since the great majority of state and federal 
judges around the Nation rarely, if ever, have this Court’s 
exposure to the federal labor laws, local tribunals surely will 
commit far more grievous errors in assessing the likelihood 
that its adjudication will subvert national labor policy. But 
the final step in the Court’s newT pre-emption inquiry is the 
most troublesome: The range of circumstances in which local 
tribunals might conclude that the anomaly of denying an 
employer a remedy outweighs the risk of erroneous determi-
nations by the state courts is limitless. Many erroneous 
determinations of non-pre-emption are certain to occur, and 
the local adjudications of the protection issues will inevitably 
often be inconsistent and contrary to national policy.

This prospect should give the Court more concern than its 
opinion reflects. It is no answer that errors remain correctible 
while this Court sits. The burden that will be thrown upon 
this Court finally to decide, on an ad hoc, generic-situation-by- 
generic-situation basis, whether the employer had a “reason-
able opportunity” to obtain a Board determination and, if not, 
whether the risk of interference outweighs the anomaly of 
denying the employer a remedy, should give us pause. Incon-
sistency and error in decisions below may compel review of 
an inordinate number of cases, lest lower court adjudications 
threaten irretrievable injury to interests protected by § 7. 
Indeed, the experience of 30 years ago should, I would have 
thought, taught us the folly of such an approach. And our 
burden will be even greater if, as my Brother Blackmun  
suggests, ante, at 211-212, this Court must fashion a code of
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“labor law due process” to minimize the risk of erroneous state-
court determinations of protection questions.

I do not doubt that this Court could, if it wished, minimize 
the deleterious consequences of today’s unfortunate decision. 
But the Court cannot prevent it from introducing incon-
sistency and confusion that will threaten the fabric of national 
labor policy and from imposing new and unnecessary burdens 
on this Court. Adherence to Garmon would spare us and 
the Nation these burdens. Because the Court has not demon-
strated that Garmon produces an unacceptable accommoda-
tion of the conflicting state and federal interests, I respect-
fully dissent.
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SLODOV v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT

No. 76-1835. Argued February 22, 1978—Decided May 22, 1978

Petitioner assumed control of three corporations at a time when a delin-
quency existed for unpaid federal taxes withheld from employees’ wages, 
while the specific funds withheld but not paid had been dissipated by 
predecessor officers and when the corporations had no liquid assets with 
which to pay the overdue taxes. During the six-month period of peti-
tioner’s control the corporations acquired funds sufficient to pay the taxes, 
but petitioner used the funds to pay employees’ wages, rent, suppliers and 
other creditors, and to meet current business expenses. On petitioner’s 
withdrawal from the corporations’ business, he instituted a bankruptcy 
proceeding, in which the Internal Revenue Service filed a claim, including 
the delinquent back taxes, under § 6672 of the Internal Revenue Code of 
1954, which imposes personal liability for taxes on “[a]ny person 
required to collect, truthfully account for, and pay over any tax imposed 
by this title who willfully fails to collect such tax, or truthfully account 
for and pay over such tax, or willfully attempts in any manner to evade 
or defeat any such tax or the payment thereof . . . The Court of 
Appeals held that petitioner was personally liable for the unpaid taxes 
under § 6672. While petitioner concedes liability for the collection, 
accounting, and payment of taxes required to be withheld during the 
period of his control, he disclaims responsibility with respect to taxes 
withheld prior thereto, arguing that its conjunctive phrasing made 
§ 6672 inapplicable to him since he was clearly under no duty to collect 
and account for taxes incurred before that period. The Government 
maintains that the statutory language could be construed as describing 
in terms of their general responsibilities the persons potentially liable 
under the statute without regard to the fulfillment of all the duties with 
respect to specific tax dollars, and that § 6672 imposed liability on peti-
tioner as a “responsible person” because sums received during the period 
of his control were impressed with a trust in favor of the Government 
for the satisfaction of the overdue taxes and petitioner’s willful use of 
such sums to pay other creditors violated the statute’s “pay over” 
obligation. Though relying primarily on § 6672 for its trust theory of 
liability, the Government suggests as also applicable § 7501, which 
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provides that “[w]henever a person is required to collect or withhold 
any internal revenue tax from any other person and to pay over such 
tax to the United States, the amount of the tax . . . shall be held to be 
a special fund in trust for the United States [which] shall be assessed, 
collected, and paid in the same manner and subject to the same provi-
sions and limitations (including penalties) as are applicable with respect 
to the taxes from which such fund arose.” Held:

1. The phrase “[a]ny person required to collect, truthfully account 
for, and pay over any tax imposed by this title” was meant to limit 
§ 6672 to persons responsible for paying over taxes that require col-
lection (third-party taxes) and not to limit it to persons in a position 
to perform all three functions with respect to the specific taxes as to 
which the employer is delinquent. Petitioner’s construction could lead to 
ready evasion of responsibility under § 6672, and is thus at odds with 
the statute’s purpose of assuring payment by third parties of withheld 
taxes. Pp. 246-250.

2. Neither § 6672 nor § 7501 impresses a trust on the after-acquired 
funds of an employer for payment of overdue withholding taxes absent 
tracing of those funds to taxes collected, and petitioner therefore was not 
liable under § 6672 for using those funds for purposes other than pay-
ment of the overdue withholding taxes. Pp. 253-259.

(a) Section 6672 was not intended to impose an absolute liability 
without personal fault for failure to “pay over” amounts that should 
have been collected and paid over so that petitioner could not be liable 
unless he failed to pay funds held in trust for the United States. Pp. 
253-254.

(b) Nothing in the language or legislative history of § 6672 sug-
gests that the effect of the “pay over” requirement was to impress a 
trust on the corporations’ after-acquired cash, and the history of § 7501 
makes clear that it was not. Since the very reason for adding § 7501 
to the Code was that under existing law the liability of the person 
collecting and withholding the taxes was merely a debt, § 6672, whose 
predecessor was enacted while the debt concept of liability prevailed, 
hardly could have been intended to impose a trust on after-acquired 
cash. Although the trust concept of § 7501 may inform the scope of 
the duty imposed by § 6672, the language of § 7501 makes clear that 
there must be a nexus between the funds collected and the trust created. 
Pp. 254-256.

(c) A construction of §§ 7501 and 6672 as imposing a trust on all 
after-acquired property without regard to the interests of others in those 
funds would conflict with the priority rules applicable to the collection 
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of back taxes, which give secured parties interests in certain proceeds 
superior to tax liens. Pp. 256-259.

552 F. 2d 159, reversed.

Bre nn an , J., delivered the opinion of the Court, in which Ste wa rt , 
Mars ha ll , Pow el l , Reh nq ui st , and Stev en s , JJ., joined. Reh nq ui st , 
J., filed a concurring opinion, post, p. 260. Whi te , J., filed an opinion dis-
senting in part, in which Bur ge r , C. J., and Blac kmun , J., joined, post, 
p. 261.

Bennet Kleinman argued the cause for petitioner. With 
him on the briefs was Laurence Glazer.

Deputy Solicitor General Barnett argued the cause for the 
United States. On the brief were Acting Solicitor General 
Friedman, Assistant Attorney General Ferguson, Stuart A. 
Smith, and William A. Friedlander.

Mr . Just ice  Brennan  delivered the opinion of the Court.
Petitioner, an orthodontist by profession, on January 31, 

1969,' purchased the stock and assumed the management of 
three corporations engaged in the food vending business. The 
corporations were indebted at the time of the purchase for 
approximately $250,000 of taxes, including federal wage and 
Federal Insurance Contribution Act (FICA) taxes withheld 
from employees’ wages prior to January 31. The sums with-
held had not been paid over when due, however, but had been 
dissipated by the previous management before petitioner ac-
quired the businesses. After petitioner assumed control, the 
corporations acquired funds sufficient to pay the taxes, but 
petitioner used the funds to pay employees’ wages, rent, sup-
pliers, and other creditors, and to meet other day-to-day ex-
penses incurred in operating the businesses. The question to 
be decided is whether, in these circumstances, petitioner is per-
sonally liable under § 6672 of the Internal Revenue Code of 
1954, 26 U. S. C. § 6672—which imposes personal liability for 
taxes on “[a]ny person required to collect, truthfully account 
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for, and pay over any tax imposed by this title who willfully 
fails to collect such tax, or truthfully account for and pay 
over such tax, or willfully attempts in any manner to evade 
or defeat any such tax or the payment thereof . . —for 
the corporations’ unpaid taxes withheld from wages prior to 
his assumption of control. The Court of Appeals for the Sixth 
Circuit held that petitioner was personally liable under § 6672 
for the unpaid taxes. 552 F. 2d 159 (1977). We granted 
certiorari.1 434 U. S. 817 (1977). We reverse.

I
The case arose from the filing by the Internal Revenue Serv-

ice (IRS) of a claim for the taxes in a proceeding instituted by 
petitioner in July 1969 for a real property arrangement under 
Chapter XII of the Bankruptcy Act. The facts determined 
after hearing by the bankruptcy judge, 74-2 USTC 9719 
(ND Ohio 1974), are not challenged. Petitioner purchased 
and assumed managerial control of the Tas-Tee Catering, 
Tas-Tee Vending, and Charles Corporations on January 31, 
1969. When he bought the stock, petitioner understood, and 
the purchase agreement reflected, that the corporations had 
an outstanding obligation for taxes in the amount of $250,000 
due for payment on January 31, including withheld employee 
wage and FICA taxes (hereinafter trust-fund taxes). During 
the purchase negotiations, the sellers represented to petitioner 
that balances in the various corporate checking accounts were 
sufficient to pay these taxes as well as bills due other creditors. 
Relying on the representation, petitioner, on Saturday, Febru-
ary 1, sent four checks to the IRS in payment of the taxes.

1 In the Court of Appeals, petitioner appealed from a decision of the 
District Court holding him liable for withholding taxes for the period 
February 1 to July 15, 1969. The Court of Appeals reversed, 552 F. 2d, 
at 161-163, and review of that holding was not sought here. Only the 
decision on the Government’s cross-appeal holding petitioner liable for 
withholding taxes collected prior to January 31 is before us. Id., at 
163-165.
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On Monday, February 3, petitioner discovered that the ac-
counts were overdrawn and stopped payment on the checks. 
Thus, at the time that petitioner assumed control, the corpo-
rations had no liquid assets, and whatever trust-fund taxes 
had been collected prior to petitioner’s assumption of control 
had been dissipated.

Petitioner immediately advised the IRS that the corpora-
tions had no funds with which to pay the taxes, and solicited 
guidance concerning how the corporations should proceed. 
App. 36. There was evidence that IRS officials advised peti-
tioner that they had no objection to his continuing operations 
so long as current tax obligations were met, and that petitioner 
agreed to do so and to endeavor to pay the arrearages as soon 
as possible. Tr. 37-38. The IRS never represented that it 
would hold petitioner harmless under § 6672 for the back 
taxes, however.

To continue operations, petitioner deposited personal funds 
in the corporate acount, and, to obtain inventory, agreed with 
certain suppliers to pay cash upon delivery. During peti-
tioner’s tenure, from January 31 to July 15, 1969, the corpora-
tions’ gross receipts approximated $130,000 per week for the 
first few months but declined thereafter. The corporations 
“established a system of segregating funds for payment of with-
held taxes and did, in fact, pay withheld taxes during the period 
February 1, 1969, to July 15, 1969.” App. 30. The bank-
ruptcy judge found, and the IRS concedes, that the $249,212 
in taxes paid during this period was approximately sufficient 
to defray current tax obligations. No taxes owing for periods 
prior to February 1, were paid, however, and in July 1969 the 
corporations terminated operations and filed for bankruptcy.

II
Several provisions of the Internal Revenue Code require 

third persons to collect taxes from the taxpayer. Among the 
more important are 26 U. S. C. §§ 3102 (a) and 3402 (a) (1970 
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ed. and Supp. V) which respectively require deduction from 
wages paid to employees of the employees’ share of FICA 
taxes, and the withholding tax on wages applicable to individ-
ual income taxes. The withheld sums are commonly referred 
to as “trust fund taxes,” reflecting the Code’s provision that 
such withholdings or collections are deemed to be a “special 
fund in trust for the United States.” 26 U. S. C. § 7501 (a). 
There is no general requirement that the withheld sums be 
segregated from the employer’s general funds, however, or 
that they be deposited in a separate bank account until re-
quired to be paid to the Treasury. Because the Code requires 
the employer to collect taxes as wages are paid, § 3102 (a), 
while requiring payment of such taxes only quarterly,2 the 
funds accumulated during the quarter can be a tempting 
source of ready cash to a failing corporation beleaguered by 
creditors.3 Once net wages are paid to the employee, the 
taxes withheld are credited to the employee regardless of 
whether they are paid by the employer, so that the IRS has re-
course only against the employer for their payment.4

An employer who fails to pay taxes withheld from its em-
ployees’ wages is, of course, liable for the taxes which should 
have been paid, §§ 3102 (b) and 3403. The IRS has several 
means at its disposal to effect payment of the taxes so withheld. 

2 See Treas. Regs. §§31.6011 (a)-l (a)(1) and 31.6011 (a)-4, 26 CFR 
§§31.6011 (a)-l (a)(1) and 31.6011 (a)-4 (1977), regarding return filing 
requirements. Treasury Reg. §31.6151 (a), 26 CFR §31.6151 (a) (1977), 
requires that the tax be paid when the return is due for filing. Treasury 
Reg. § 31.6011 (a)-5, 26 CFR § 31.6011 (a)-5 (1977), provides that 
monthly returns may be required in lieu of quarterly returns at the 
direction of the District Director. See also 26 U. S. C. §7512 (b).

3 See United States v. Sotelo, post, at 277-278, n. 10.
4 See Moore v. United States, 465 F. 2d 514, 517 (CA5 1972); Dillard v. 

Patterson, 326 F. 2d 302, 304 (CA5 1963); United States Fidelity & 
Guaranty Co. v. United States, 201 F. 2d 118, 120 (CA10 1952). This 
at the least is the administrative practice. See Brief for United States 
10-11.
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First, once it has been determined that an employer has been 
inexcusably delinquent, the IRS, upon giving hand-delivered 
notice, may require the employer, thereafter, and until further 
notice, to deposit withheld taxes in a special bank trust ac-
count within two banking days after collection, to be retained 
there until required to be paid to the Treasury at the quarter’s 
end. § 7512. Second, with respect to trust funds past due 
prior to any such notification, the amount collected or with-
held “shall be held to be a special fund in trust for the United 
States [and] [t]he amount of such fund shall be assessed, col-
lected, and paid in the same manner and subject to the same 
provisions and limitations (including penalties) as are appli-
cable with respect to the taxes from which such fund arose.” 
26 U. S. C. § 7501. Thus there is made applicable to employ-
ment taxes withheld but not paid the full range of collection 
methods available for the collection of taxes generally. After 
assessment, notice, and demand,5 the IRS may, therefore, 
create a lien upon the property of the employer, § 6321, and 
levy, distrain, and sell the employer’s property in satisfaction. 
§§ 6331 to 6344 (1970 ed. and Supp. V).

Third, penalties may be assessed against the delinquent 
employer. Section 6656 of the Code imposes a penalty of 5% 
of the underpayment of any tax required to be deposited, and 
26 U. S. C. §§ 7202 and 7215 provide criminal penalties respec-
tively for willful failure to “collect or truthfully account for 
and pay over” trust-fund taxes, and for failure to comply with 
the requirements of § 7512, discussed supra, regarding special 
accounting requirements upon notice by the Secretary.

Finally, as in this case, the officers or employees of the 
employer responsible for effectuating the collection and pay-

5 Assessment is made by recording the liability of the taxpayer in the 
office of the Secretary of the Treasury, 26 U. S. C. § 6203, and notice of 
the assessment and demand for payment generally are required to be made 
within 60 days of the assessment. 26 U. S. C. § 6303 (a).
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ment of trust-fund taxes who willfully fail to do so are made 
personally liable to a “penalty” equal to the amount of the 
delinquent taxes. Section 6672 provides, inter alia:

“Any person required to collect, truthfully account for, 
and pay over any tax imposed by this title who willfully 
fails to collect such tax, or truthfully account for and pay 
over such tax, or willfully attempts in any manner to 
evade or defeat any such tax or the payment thereof, shall, 
in addition to other penalties provided by law, be liable 
to a penalty equal to the total amount of the tax evaded, 
or not collected, or not accounted for and paid over. . . .” 

Section 6671 (b) defines “person,” for purposes of § 6672, as 
including “an officer or employee of a corporation, or a member 
or employee of a partnership, who as such officer, employee, or 
member is under a duty to perform the act in respect of which 
the violation occurs.” Also, § 7202 of the Code,6 which tracks 
the wording of § 6672, makes a violation punishable as a felony 
subject to a fine of $10,000, and imprisonment for 5 years. 
Thus, an employer-official or other employee responsible for 
collecting and paying taxes who willfully fails to do so is 
subject to both a civil penalty equivalent to 100% of the taxes 
not collected or paid, and to a felony conviction. Only the 
application to petitioner of the civil penalty provision, § 6672, 
is at issue in this case.

Ill
When the same individual or individuals who caused the 

delinquency in any tax quarter are also the “responsible per- * 5 

fection 7202 provides:
“Any person required under this title to collect, account for, and pay 

over any tax imposed by this title who willfully fails to collect or truth-
fully account for and pay over such tax shall, in addition to other 
penalties provided by law, be guilty of a felony and, upon conviction 
thereof, shall be fined not more than $10,000, or imprisoned not more than
5 years, or both, together with the costs of prosecution.”
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sons” 7 at the time the Government’s efforts to collect from the 
employer have failed, and it seeks recourse against the “re-
sponsible employees,” see IRS Policy Statement P-5-60, IRS 
Manual, MT 1218-56 (Feb. 25, 1976), there is no question 
that § 6672 is applicable to them. It is the situation that 
arises when there has been a change of control of the employer 
enterprise, here corporations, prior to the expiration of a tax 
quarter, or at a time when a tax delinquency for past quarters 
already exists that creates the question for our decision. In 
this case, petitioner assumed control at a time when a delin-
quency existed for unpaid trust-fund taxes, while the specific 
funds withheld but not paid had been dissipated by predeces-
sor officers and when the corporations had no liquid assets with 
which to pay the overdue taxes.

A
Petitioner concedes that he was subject to personal liability 

under § 6672 as a person responsible for the collection, account-
ing, and payment of employment taxes required to be withheld 
between January 31, 1969, when he assumed control of the 
corporations, and July 15, 1969, when he resigned. Tr. of Oral 
Arg. 8. His contention is that he was not, however, a respon-
sible person within § 6672 with respect to taxes withheld prior 
to his assumption of control and that § 6672 consequently 
imposed no duty upon him to pay the taxes collected by his 
predecessors. Petitioner argues that this construction of 
§ 6672 follows necessarily from the statute’s limitation of per-
sonal liability to “[a]ny person required to collect, truthfully 
account for and pay over any tax imposed by this title,” who 
willfully fails to discharge those responsibilities (emphasis 
added). He argues that since the obligations are phrased in

7 The cases which have been decided under § 6672 generally refer to the 
“person required to collect, truthfully account for, and pay over any tax 
imposed by this title” by the shorthand phrase “responsible person.” We 
use that phrase without necessarily adopting any of the constructions 
placed upon it in the decisions.
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the conjunctive, a person can be subject to the section only if 
all three duties—(1) to collect, (2) truthfully account for, 
and (3) pay over—were applicable to him with respect to the 
tax dollars in question. See McCullough v. United States, 462 
F. 2d 588 (CA5 1972). On the other hand, as the Govern-
ment argues, the language could be construed as describing, in 
terms of their general responsibilities, the persons potentially 
liable under the statute, without regard to whether those per-
sons were in a position to perform all of the duties with respect 
to the specific tax dollars in question. Although neither con-
struction is inconsistent with the language of the statute, we 
reject petitioner’s as inconsistent with its purpose.

Sections 6672 and 7202 were designed to assure compliance 
by the employer with its obligation to withhold and pay the 
sums withheld, by subjecting the employer’s officials respon-
sible for the employer’s decisions regarding withholding and 
payment to civil and criminal penalties for the employer’s 
delinquency. If § 6672 were given petitioner’s construction, 
the penalties easily could be evaded by changes in officials’ 
responsibilities prior to the expiration of any quarter. Be-
cause the duty to pay over the tax arises only at the quarter’s 
end, a “responsible person” who willfully failed to collect 
taxes would escape personal liability for that failure simply by 
resigning his position, and transferring to another the deci-
sionmaking responsibility prior to the quarter’^ end.8 Ob- 

8 Petitioner argues that his construction of the statute is consistent with 
imposition of § 6672 liability upon a “responsible person” removed before 
the end of the quarter, explaining that in such case § 6672 liability would 
attach because “[w]hile the taxpayer was removed as a responsible officer 
before the time payment was required to be made, he nevertheless came 
under the requirement of making the payment when he collected the 
taxes.” Brief for Petitioner 9 (emphasis in original). “All three elements 
required to charge the taxpayer with the penalty . . . did in fact converge.” 
Ibid. If that is so, we fail to see why all three elements did not “converge” 
when petitioner assumed control. In both circumstances liability is as-
serted under the statute as to a person not in a position to fulfill each of 
the duties with respect to the specific tax dollars in question. More-
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versely, a “responsible person” assuming control prior to the 
quarter’s end could, without incurring personal liability under 
§ 6672, willfully dissipate the trust funds collected and segre-
gated by his predecessor.9

That this result, obviously at odds with the statute’s purpose 
to assure payment of withheld taxes, was not intended is but-
tressed by the history of the provision. The predecessor of 
§ 6672, § 1308 (c), Revenue Act of 1918, 40 Stat. 1143, pro-
vided, inter alia: “Any person who willfully refuses to pay, 
collect, or truly account for and pay over [taxes enumerated 
in § 1308 (a)] shall ... be liable to a penalty of the amount 
of the tax evaded or not paid, collected, or accounted for and 
paid over . . . .”10 11 The statute remained unchanged in this 
respect until 1954 when the successor section to § 1308 (c)11 

over, apart from any illogic from which that argument suffers, it is highly 
dubious that Congress intended the words of the statute to create the 
almost metaphysical distinction suggested by petitioner’s argument between 
a choate duty to perform all three functions upon one in control at the 
start of a tax quarter and an inchoate duty as to one assuming control in 
mid-quarter.

9 Although petitioner argues that neither § 6672 nor any other provision 
of the Code imposes liability in this situation, he suggested at oral argu-
ment that liability might lie under ordinary trust principles. Tr. of Oral 
Arg. 14, 20-21.

10 As introduced in the House, H. R. 12863, 65th Cong., 2d Sess., § 1308 
(1918), § 1308 was a re-enactment of existing law. Revenue Act of 1917, 
ch. 63, § 1004, 40 Stat. 325-326. The Senate Finance Committee com-
pletely rewrote the section, adding the major penalty provisions which 
have since continuously existed in the Code. The Committee Reports do 
not shed any light on the problem at hand, however. Between 1918 and 
1954, the only change in § 1308 (c), other than renumbering in the various 
Codes, see n. 11, infra, was that effected by the Revenue Act of 1924, ch. 
234, §1017 (d), 43 Stat. 344, which changed the word “refuses” in the 
1918 Act to “fails,” and which in § 1017 (b), the predecessor of Internal 
Revenue Code of 1954, 26 U. S. C. § 7202, changed the penalty from a 
misdemeanor to a felony.

11 Under the 1939 Code, the successor provisions to § 1308 (c) were 
separately codified with each of the third-party collection taxes to which 
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was revised to its present form. Both before and after the 
1954 revision the “person” potentially liable under the statute 
was defined in a separate provision, § 1308 (d), succeeded by 
present § 6071 (b), as, including “an officer or employee of a 
corporation or a member or employee of a partnership, who 
as such officer, employee, or member is under a duty to per-
form the act in respect of which the violation occurs.” When, 
in 1954, Congress added the phrase modifying “person”— 
“Any person required to collect, truthfully account for, and 
pay over any tax imposed by this title”—it was not seeking 
further to describe the class of persons defined in § 6671 (b) 
upon whom fell the responsibility for collecting taxes, but 
was attempting to clarify the type of tax to which the penalty 
section was applicable. Since under the 1954 amendment 
the penalty would otherwise be applicable to “any tax im-
posed by this title,” the phrase modifying “person” was 
necessary to insure that the penalty provided by that sec-
tion would be read as applicable only to failure to pay taxes 
which require collection, that is, third-party taxes, and not 
failure to pay “any tax imposed by this title,” which, of 
course, would include direct taxes such as employer FICA and 
income taxes. As both the House and Senate Committees 
expressed it, “the application of this penalty is limited only to 
the collected or withheld taxes which are imposed on some 
person other than the person who is required to collect, ac-
count for and pay over, the tax.” 12 Thus, by adding the 

they were applicable. 26 U. S. C. §2557 (b)(4) (1952 ed.) (narcotics); 
26 U. S. C. §2707 (a) (1952 ed.) (firearms); 26 U. S. C. § 1821 (a)(3) 
(1952 ed.) (documents); 26 U. S. C. § 1718 (c) (1952 ed.) (admissions 
and dues).

12 S. Rep. No. 1622, 83d Cong., 2d Sess., 596 (1954); H. R. Rep. No. 
1337, 83d Cong., 2d Sess., A420 (1954). The complete text of the Senate 
Report’s discussion of § 6672 is as follows:

“This section is identical with that of the House bill.
“This section is similar to certain sections of existing law which prescribe
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phrase modifying “person,” Congress was attempting to clarify 
the type of tax to which the penalty section was applicable, 
perhaps inartfully, by reference to the duty of the person re-
quired to collect them. This view is supported by the fact 
that the Commissioner of Internal Revenue issued a regula-
tion shortly after the amendment, limiting the application of 
the § 6672 penalty to third-party taxes. 22 Fed. Reg. 9148 
(1957), now codified as Treas. Reg. §301.6672-1, 26 CFR 
§ 301.6672-1 (1977).

We conclude therefore that the phrase “[a]ny person re-
quired to collect, truthfully account for, and pay over any tax 
imposed by this title” was meant to limit § 6672 to persons 
responsible for collection of third-party taxes and not to limit 
it to those persons in a position to perform all three of the 
enumerated duties with respect to the tax dollars in question.13

We turn then to the Government’s contention that peti-
tioner was subject to personal liability under § 6672 when 
during the period in which he was a responsible person, the 
corporations generated gross receipts sufficient to pay the back 
taxes, but used the funds for other purposes.

a penalty equal to the total amount of the tax evaded, not collected, or 
not accounted for and paid over, in the case of willful failure to collect, or 
to truthfully account for and pay over, any tax imposed by this title, or 
willful attempt in any manner to evade or defeat such tax. However, the 
application of this penalty is limited only to the collected or withheld 
taxes which are imposed on some person other than the person who is 
required to collect, account for and pay over, the tax. Under existing law 
this penalty is not applicable in any case in which the additions to the tax 
in the case of delinquency or fraud are applicable. Under this section 
the additions to the tax provided by section 6653, relating to negligence 
or fraud, shall not be applied for any offense to which this section is appli-
cable.” (Emphasis added.)
The House Report is nearly identical.

13 See Rubin v. United States, 380 F. Supp. 1176, 1179 (WD Pa. 1974), 
aff’d, 515 F. 2d 507 (CA3 1975); Louisville Credit Men’s Assn., Inc. v. 
United States, 73-2 USTC T 9740 (ED Ky. 1970); Tiffany v. United 
States, 228 F. Supp. 700 (NJ 1963).



SLODOV v. UNITED STATES 251

238 Opinion of the Court

B
Although at the time petitioner became a responsible 

person the trust-fund taxes had been dissipated and the 
corporations had no liquid assets, the Government contends 
that § 6672 imposed civil liability upon petitioner because 
sums received from sales in carrying on the businesses after 
January 31, 1969, were impressed with a trust in favor of the 
United States for the satisfaction of overdue employment 
taxes, and petitioner’s willful use of those funds to pay 
creditors other than the United States, violated the obligation 
to “pay over” imposed by § 6672. The Government does not 
argue that the statute requires a “responsible person” to 
liquidate corporate assets to pay the back taxes upon assum-
ing control, however; it argues only that a trust was impressed 
on all cash received by the corporations. Tr. of Oral Arg. 26, 
28-29, 30-31, 32. We think that that construction of § 6672 
would not advance the statute’s purpose and, moreover, is 
inconsistent with the context and legislative history of the 
provision and its relation to the Code’s priority rule applicable 
to collection of back taxes.

(1)
The Government argues that its construction of the statute 

is necessary to effectuate the congressional purpose to assure 
collection and payment of taxes. Although that construction 
might in this case garner tax dollars otherwise uncollectible, 
its long-term effect arguably would more likely frustrate than 
aid the IRS’s collection efforts.

At the time petitioner assumed control, the corporations owed 
back taxes, were overdue on their supplier accounts, and had no 
cash. To the extent that the corporations had assets unen-
cumbered by liens superior to a tax lien, the IRS could satisfy 
its claim by levy and sale. But as will often be the case, the 
corporations here apparently did not have such assets. The 
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Government admits that in such circumstances, the IRS’s prac-
tice is to be “flexible,” Tr. of Oral Arg. 27, 28, 32, 48, and does 
not insist that the corporation discontinue operations, thereby 
substituting for certain loss at least the potential of recovering 
back taxes if the corporation makes a financial recovery. It 
argues nevertheless that the “responsible person” renders him-
self personally liable to the § 6672 penalty by using gross 
receipts to purchase inventory or pay wages, or even by using 
personal funds for those purposes,14 so long as any third-party 
employment tax bill remains unpaid.15

Thus, although it is in the IRS’s interest to encourage the 
responsible person to continue operation with the hope of re-
ceiving payment of the back taxes, if the attempt fails and the 
taxes remain unpaid, the IRS insists that the § 6672 personal-
liability penalty attached upon payment of the first dollar to 
a supplier. The practical effect of that construction of the 
statute would be that a well-counseled person contemplating 

14 See, e. g., Sorenson v. United States, 521 F. 2d 325, 327 (CA9 1975). 
The court reasoned that payment of creditors from personal funds is a will-
ful failure to pay because when personal funds are used for corporate pur-
poses they become corporate funds, and any payment of them to creditors 
other than the United States is an unlawful preference. That reasoning 
was unnecessary to the result reached in the case, however. The responsible 
person there had used personal funds to pay net wages to employees. The 
finding of liability therefore could have been founded on the failure to 
collect and withhold taxes as wages were paid. Cf. 26 U. S. C. § 3505.

15 Indeed, the IRS’s policy is to augment the personal liability of the 
responsible person by earmarking the taxes he collects and pays from 
current wages first to the past due direct corporate employment tax, that 
is, the employer’s share of FICA taxes, thus rendering him liable for trust-
fund taxes he thought were paid, but which the Government does not 
credit as paid. This policy prevails unless the Government is notified in 
writing that the taxes are to be credited solely to current employment 
taxes. When payment results from enforced collection methods, however, 
the IRS nevertheless refuses to honor the designation. IRS Policy State-
ment P-5-60, IRS Manual, MT 1218-56 (Feb. 25, 1976).
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assuming control of a financially beleaguered corporation owing 
back employment taxes would recognize that he could do so 
without incurring personal civil and criminal penalties only 
if there were available sufficient borrowed or personal funds 
fully to pay all back employment taxes before doing any busi-
ness. If that course is unattractive or unavailable x> the 
corporation, the Government will be remitted to its claim in 
bankruptcy. When an immediate filing for bankruptcy means 
a total loss, the Government understandably, as it did here, 
does not discourage the corporation from continuing to operate 
so long as current taxes are paid. As soon as the corporation 
embarks upon that course, however, the “responsible person” 
is potentially liable to heavy civil and criminal penalties not 
for doing anything which compromised the Government’s col-
lection efforts, but for doing what the Government regards as 
maximizing its chances for recovery. As construed by the 
Government, § 6672 would merely discourage changes of own-
ership and management of financially troubled corporations 
and the infusion of equity or debt funding which might accom-
pany it without encouraging employer compliance with tax 
obligations or facilitating collection of back taxes. Thus, 
recovery of employer taxes would likely be limited to the 
situation in which the prospective purchaser or management 
official is ignorant of § 6672.16

(2)
As noted in the previous section, § 6672 as construed by the 

Government would, in effect, make the responsible person 

16 There, might be cases in which a person would undertake to continue 
operations knowing of the risk of personal liability, but confident that the 
prospects for profitability make that risk acceptable. The fact that such 
risk-taking might occur in marginal cases would not, however, justify a 
construction of the statute as requiring the risk when to impose it does not 
further the overall deterrent and tax collection goals of the statute.



254 OCTOBER TERM, 1977

Opinion of the Court 436 U. S.

assuming control of a business a guarantor for payment of the 
delinquent taxes simply by undertaking to continue operation 
of the business. That construction is precluded by the history 
and context of § 6672 and cognate provisions of the Code.

Section 6672 cannot be read as imposing upon the responsi-
ble person an absolute duty to “pay over” amounts which 
should have been collected and withheld. The fact that the 
provision imposes a “penalty” and is violated only by a “will-
ful failure” is itself strong evidence that it was not intended 
to impose liability without personal fault. Congress, more-
over, has not made corporate officers personally liable for the 
corporation’s tax obligations generally, and § 6672 therefore 
should be construed in a way which respects that policy choice. 
The Government’s concession—that § 6672 does not impose a 
duty on the responsible officer to use personal funds or even 
to liquidate corporate assets to satisfy the tax obligations— 
recognizes that the “pay over” requirement does not impose 
an absolute duty on the responsible person to pay back taxes.

Recognizing that the statute cannot be construed to impose 
liability without fault, the Government characterizes peti-
tioner’s use of gross receipts for payment of operating expenses 
as a breach of trust, arguing that a trust was impressed on all 
after-acquired cash. Nothing whatever in § 6672 or its legisla-
tive history suggests that the effect of the requirement to 
“pay over” was to impress a trust on the corporation’s after-
acquired cash, however. Moreover, the history of a related 
section, 26 U. S. C. § 7501,17 makes clear that it was not. 

17 Section 7501 provides:
“(a) General rule.

“Whenever any person, is required to collect or withhold any internal 
revenue tax from any other person and to pay over such tax to the United 
States, the amount of tax so collected or withheld shall be held to be a 
special fund in trust for the United States. The amount of such fund 
shall be assessed, collected, and paid in the same maimer and subject to
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Section 7501 of the Code provides, inter alia, that the “amount 
of tax . . . collected or withheld shall be held to be a special 
fund in trust for the United States [which] shall be assessed, 
collected, and paid in the same manner and subject to the 
same provisions and limitations (including penalties) as are 
applicable with respect to the taxes from which such fund 
arose.” This section was enacted in 1934. Act of May 10, 
1934, ch. 277, § 607, 48 Stat. 768, 26 U. S. C. § 3661 (1952 
ed.). The provision was added to H. R. 7835, 73d Cong., 2d 
Sess., by the Senate Finance Committee, which explained:

“Under existing law the liability of the person collecting 
and withholding the taxes to pay over the amount is 
merely a debt, and he cannot be treated as a trustee or 
proceeded against by distraint. Section [607] of the bill 
as reported impresses the amount of taxes withheld or 
collected with a trust and makes applicable for the 
enforcement of the Government’s claim the administra-
tive provisions for assessment and collection of taxes.” 
S. Rep. No. 558, 73d Cong., 2d Sess., 53 (1934).

Since the very reason for adding § 7501 was, as the Senate 
Report states, that “the liability of the person collecting and 
withholding the taxes ... is merely a debt” (emphasis added), 
§ 6672, whose predecessor section was enacted in 1919 while 
the debt concept prevailed, hardly could have been intended 
to impose a trust on after-acquired cash.

We further reject the argument that § 7501, whose trust 
concept may be viewed as having modified the duty imposed 
under § 6672,* 18 can be construed as establishing a fiduciary 

the same provisions and limitations (including penalties) as are applica-
ble with respect to the taxes from which such fund arose.
“(b) Penalties.

“For penalties applicable to violations of this section, see sections 6672 
and 7202.”

18 Although the Government primarily relies upon § 6672, it suggests 
that liability would attach under § 7501, as well, for a breach of the trust 
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obligation to pay over after-acquired cash unrelated to the 
withholding taxes. The language of § 7501 limits the trust to 
“the amount of the taxes withheld or collected.” (Emphasis 
added.) Comparing that language with § 6672, which imposes 
liability for a willful failure to collect as well as failure to pay 
over, makes clear that under § 7501 there must be a nexus 
between the funds collected and the trust created. That con-
struction is consistent with the accepted principle of trust law 
requiring tracing of misappropriated trust funds into the 
trustee’s estate in order for an impressed trust to arise. See 
D. Dobbs, Handbook on the Law of Remedies 424-425 (1973). 
Finally, for the reasons discussed in the next section, a con-
struction of § 7501 or § 6672 as imposing a trust on all after-
acquired corporate funds without regard to the interests of 
others in those funds would conflict with the priority rules 
applicable to the collection of back taxes.

(3)
We developed in Part II, supra, that the Code affords the IRS 

several means to collect back taxes, including levy, distraint, 
and sale. But the IRS is not given the power to levy on prop-
erty in the hands of the taxpayer beyond the extent of 
the taxpayer’s interest in the property,19 and the Code 

established by that section. Brief for United States 18 n. 6. Petitioner, on 
the other hand, argues that § 7501 is applicable only to employers, since 
the applicable definitional section, 26 U. S. C. §7701 (a)(1), defines “per-
son” as “construed to mean and include an individual, a trust, estate, part-
nership, association, company or corporation,” while that applicable to 
§ 6672 defines “person” as including “an officer or employee of a corpora-
tion . . . .” 26 U. S. C. § 6671 (b). Since we do not decide whether 
§ 7501 establishes a basis of liability applicable to responsible persons 
independent of § 6672, we need not address these contentions. We decide 
only that § 7501 properly may be regarded as informing the scope of the 
duty imposed by § 6672.

19 Section 6321 provides that the lien shall be applicable to “all property 
and rights to the property, whether real or personal, belonging to such per-
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specifically subordinates tax liens to the interests of certain 
others in the property, generally including those with a per-
fected security interest in the property.* 20 For example, the 
Code and established decisional principles subordinate the tax 
lien to perfected security interests arising before the filing of 
the tax lien,21 to certain perfected security interests in certain 
collateral, including inventory, arising after the tax lien filing 
when pursuant to a security agreement entered into before the 
filing,22 and to collateral which is the subject of a purchase-

son.” (Emphasis added.) We have held that the extent of the tax debtor’s 
interest in the property is determined by state law, and that the lien can-
not attach when the debtor has no interest. Aquilino v. United States, 363 
U. S. 509 (1960); United States v. Durham Lumber Co., 363 U. S. 522 
(1960).

20 The basic priority rules for tax liens are established by 26 U. S. C. 
§ 6323, which, in addition to subordinating the federal tax lien to certain 
perfected security interests, makes superior to the lien, interests of persons 
who, without actual knowledge of the lien, acquire interests in personal 
property purchased from retail dealers in the ordinary course of trade, 
personal property (less than $250) purchased in casual sales, securities, 
motor vehicles, and real property by virtue of a lien for certain local real 
property and special assessment taxes, or for mechanic’s liens. §§ 6323 
(b)(1) to (7).

21 Section 6323 (a) provides:
“The lien imposed by section 6321 shall not be valid as against any pur-

chaser, holder of a security interest, mechanic’s lienor, or judgment lien 
creditor until notice thereof which meets the requirements of subsection 
(f) has been filed by the Secretary.”

22 Section 6323 (c) provides that a tax lien is subordinate to a security 
interest which came into existence after the tax lien filing but which is a 
“commercial transactions financing agreement. . . protected under local law 
against a judgment lien arising, as of the time of tax lien filing, out of an 
unsecured obligation.” §§ 6323 (c) (1) (A) (i) and (c)(1)(B). (A com-
mercial transactions financing agreement includes accounts receivable and 
inventory, §6323 (c)(2)(C).)

The local law applicable is, in 49 States and the District of Columbia, 
the Uniform Commercial Code (UCC); and 26 U. S. C. § 6323, as 
amended by the Federal Tax Lien Act of 1966, Pub. L. No. 89-719, § 101, 
80 Stat. 1125, was in large part adopted in order to “conform the lien pro-
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money mortgage regardless of whether the agreement was 
entered into before or after filing of the tax lien.23 As a conse-
quence, secured parties often will have interests in certain 
proceeds superior to the tax lien, and it is unlikely, moreover, 
that corporations in the position of those involved here could 
continue in operation without making some payments to se-

visions of the internal revenue laws to the concepts developed in [the] 
Uniform Commercial Code.” H. R. Rep. No. 1884, 89th Cong., 2d Sess., 
1 (1966).

Under the UCC, a perfected security interest is superior to a judg-
ment lien creditor’s claim in the property, see UCC §§9-301, 9-312. 
Perfection of a security interest in inventory or accounts receivable occurs 
only when a financing statement is filed, UCC § 9-302, and when it has 
attached. UCC §9-303 (1). Attachment requires an agreement, value 
given by the secured party, and that the debtor have rights in the 
collateral. UCC § 9-204. Thus when a security agreement exists and 
filing has occurred prior to the filing of a tax lien to secure advances made 
after the tax filing, perfection is, at the least, achieved when the secured 
party makes the advance. When that occurs after the tax lien has been 
filed, § 6323 (d) protects the secured party from the federal tax lien if the 
advance is made not later than 45 days after the filing of the tax 
lien or upon receipt of actual notice of the tax lien filing, whichever is 
sooner. For a more detailed explanation of these provisions see Coogan, 
The Effect of the Federal Tax Lien Act of 1966 Upon Security Interests 
Created Under the Uniform Commercial Code, 81 Harv. L. Rev. 1369, 
1403-1413 (1968).

23 Decisional law has long established that a purchase-money mortgagee’s 
interest in the mortgaged property is superior to antecedent liens prior in 
time, see United States v. New Orleans R. Co., 12 Wall. 362 (1871), and, 
therefore, a federal tax lien is subordinate to a purchase-money mortgagee’s 
interest notwithstanding that the agreement is made and the security inter-
est arises after notice of the tax lien. The purchase-money mortgage 
priority is based upon recognition that the mortgagee’s interest merely 
reflects his contribution of property to the taxpayer’s estate and therefore 
does not prejudice creditors who are prior in time.

In enacting the Federal Tax Lien Act of 1966, Congress intended to pre-
serve this priority, H. R. Rep. No. 1884, 89th Cong., 2d Sess., 4 (1966), and 
the IRS has since formally accepted that position. Rev. Rul. 68-57, 68-1 
Cum. Bull. 553; see also IRS General Counsel’s Op. No. 13-60, 7 CCH 
1961 Stand. Fed. Tax Rep. T 6307 (1960).
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cured creditors under the terms of security agreements. Those 
payments may well take the form of cash or accounts receiv-
able, which like other property may be subject to a security 
interest, when, for example, the security agreement covers the 
proceeds of inventory the purchase of which is financed by the 
secured party, or the security agreement requires the debtor 
to make payments under a purchase-money mortgage by as-
signing accounts receivable which are the proceeds of inventory 
financed by the mortgage.24 Thus, although the IRS is power-
less to attach assets in which a secured party has a superior in-
terest, it would impose a penalty under § 6672 if the respon-
sible person fails to divert the secured party’s proceeds to the 
Treasury without regard to whether the secured party’s inter-
ests are superior to those of the Government. Surely Congress 
did not intend § 6672 to hammer the responsible person with 
the threat of heavy civil and criminal penalties to pay over 
proceeds in which the Code does not assert a priority interest.

IV
We hold that a “responsible person” under § 6672 may 

violate the “pay over” requirement of that statute by willfully 
failing to pay over trust funds collected prior to his accession 
to control when at the time he assumed control the corpora-
tion has funds impressed with a trust under § 7501, but that 
§ 7501 does not impress a trust on after-acquired funds, and 
that the responsible person consequently does not violate 
§ 6672 by willfully using employer funds for purposes other 
than satisfaction of the trust-fund tax claims of the United 
States when at the time he assumed control there were no

24 A security interest in accounts may be perfected by filing, UCC 
§ 9-302, while a security interest in cash, except as hereafter noted, can be 
perfected only by possession. UCC §9-304 (1). When the secured 
party perfects a security interest in inventory and proceeds, the security 
interest in accounts which are proceeds is continuously perfected. UCC 
§ 9-306 (3) (a). The identifiable cash proceeds are also perfected, but only 
for a 10-day period. UCC §9-306 (3).
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funds with which to satisfy the tax obligation and the funds 
thereafter generated are not directly traceable to collected 
taxes referred to by that statute.25 That portion of the judg-
ment of the Cburt of Appeals on the Government’s cross-appeal 
holding petitioner liable under § 6672 for wage withholding 
and FICA taxes required to be collected from employees’ 
wages prior to January 31,1969, is

Reversed.

Mr . Justi ce  Rehnqu ist , concurring.
I join the Court’s opinion and write separately only to 

emphasize that part of it which I think is critical to the dis-
position of this case. Both petitioner and the Government 
have available to them arguments, based upon two different 
clauses of § 6672, which, if accepted, would enable them to 
prevail on the literal language of the clause alone without 
further consideration of other factors. Petitioner argues with 
considerable cogency that the portion of § 6672 phrased con-
junctively, ante, at 245, fails to include him within the class 
of persons liable for the penalty imposed by that section. If 
his argument were to be accepted, that would be the end of 
the case. I agree with the Court that his argument should 
be rejected, because its appeal based on the literal language 
of the clause is more than outweighed by the fact that the 
clause was added in 1954 very probably to narrow the class of 

25 The basis for the dissent’s contrary construction is that “it is difficult 
to comprehend why the United States should be precluded from looking 
to what is probably its best source, the flow of funds coming into business 
entities, merely because a change in ownership or management has occurred 
subsequent to the time when the amounts in question were withheld from 
employees.” Post, at 262. We agree that the employer’s liability is 
unaffected by changes in management, and the Government may, under 
various Code provisions, enforce its lien against any employer asset includ-
ing the flow of incoming cash. But that does not answer the question 
before us which is whether § 6672 imposes a penalty on a responsible per-
son for failing to pay over withheld taxes when those taxes had been dis-
sipated before he acceded to control.
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persons who might be subject to the predecessor penalty 
provisions which were phrased in the disjunctive.

Having won this point the Government could then rely on 
the disjunctive literal language of the statute and its prede-
cessors and argue that petitioner, a responsible corporate of-
ficial at some point in time, is liable for all taxes which he 
failed to collect or, as is the case here, pay over. But the 
Government does not advance this argument, realizing, no 
doubt, that it is foreclosed largely for the reasons given by 
the Court in Part III-B (2) of its opinion. I fully agree with 
the Court’s conclusion in this respect, stressing in addition 
only the fact that both the language and history of § 6672 
make it perfectly clear that liability for this penalty cannot 
be imposed in the absence of a willful failure and the word 
“willful,” used as it is in this context in conjunction with the 
word “penalty,” requires some action that tends to impede 
collection of the corporation’s trust-fund taxes before liability 
can attach. For example, even the Government concedes that 
a responsible officer need not use personal funds or liquidate 
corporate assets to satisfy past tax obligations which have 
arisen under the withholding provisions before the official 
assumed responsibility. Ante, at 254. It should be apparent 
from the Court’s opinion, however, that this notion of “fault” 
may have little to do with other sections of the Tax Code. Its 
importation into § 6672 is compelled by the normal canons 
of statutory construction, but those canons may speak dif-
ferently as to the meaning of the word “willful” or the concept 
of “fault” in other sections of the Code. Indeed, the in-
terpretation of § 6672 we adopt today is limited by the very 
factors which caused us to adopt it.

Mr . Justi ce  White , with whom The  Chief  Just ice  and 
Mr . Justi ce  Blackmun  join, dissenting in part.

The Court recognizes, as even petitioner concedes, that 26 
U. S. C. § 6672 makes those individuals who are “required to 
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collect, truthfully account for, and pay over any tax imposed by 
this title” (“responsible persons”) personally liable for the fail-
ure to use available corporate funds to pay to the IRS amounts 
equal to sums withheld from employees during those periods 
in which they were “responsible persons.” It also holds, and 
I agree, that the obligations of a “responsible person” under 
§ 6672 are not limited to liabilities incurred during the period 
during which he occupied such a position but that he “vio-
late [s] the ‘pay over’ requirement of that statute by willfully 
failing to pay over trust funds collected prior to his accession 
to control when at the time he assumed control the corporation 
has funds impressed with a trust under § 7501 ....” Ante, at 
259. From this conclusion it would seem to follow automati-
cally that one who becomes a “responsible person” subse-
quent to the collection of withholding tax payments from em-
ployees is, for purposes of § 6672, in the same shoes as one who 
was a “responsible person” at the time of collection. After all, 
as the Court recognizes, the purpose of § 6672 is to assure the 
collection and payment of taxes, and it is difficult to compre-
hend why the United States should be precluded from looking 
to what is probably its best source, the flow of funds coming 
into business entities, merely because a change in ownership or 
management has occurred subsequent to the time when the 
amounts in question were withheld from employees. More-
over, there is absolutely nothing in the language or legisla-
tive history of § 6672 which distinguishes between the obli-
gations of “responsible persons” on the basis of when they 
assumed such a position. Indeed, this is the thrust of Part 
III-A of the Court’s opinion. Inexplicably, however, and in 
disregard of these controlling principles, the Court holds that 
a “responsible person” does not violate § 6672 by willfully 
using funds acquired by the corporation after his accession for 
purposes other than the satisfaction of withholding tax claims 
of the United States arising from duties imposed by law prior 
to his accession.
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I

Although the Court concedes that the construction of § 6672 
adopted by the Court of Appeals in this case and urged by 
the United States “might. . . garner tax dollars otherwise un-
collectible” in cases such as this, ante, at 251, it rejects this con-
struction in favor of one which permits corporations to escape 
their tax obligations through change of ownership or manage-
ment primarily because of its belief that the free enterprise 
system is best promoted by the use of tax funds to subsidize 
the takeover of financially beleaguered companies. The 
majority deems it desirable to encourage “changes of owner-
ship and management of financially troubled corporations and 
the infusion of equity or debt funding,” ante, at 253, and con-
strues the statute in a manner it believes to be consistent with 
this goal. Apparently, in the Court’s view, tax funds are 
better used to subsidize such takeovers than to meet other 
social needs for which Congress has specifically appropriated 
tax funds. But I believe that the Court exceeds its mandate 
by construing the statute so as to conform to its conclusions 
concerning the best use of tax dollars collected from American 
employees. Section 6672 is not an appropriations statute or 
even a law, like the bankruptcy statute, designed to accom-
plish substantive ends. The statute lends no support to the 
Court’s conclusion that an insolvent corporation with unpaid 
withholding taxes should be permitted to continue its business 
under the aegis of a successor officer, even at the cost of the 
United States’ tax claim. It is, purely and simply, a tax col-
lection statute which is designed to do nothing more than 
assure that taxes withheld from employees find their way to 
the United States to be spent for those purposes defined by 
Congress. In my view, it is error to construe the statute in 
a way which permits the diversion of these funds from the 
uses determined by Congress to be in the public interest to 
ends which in the Court’s view would better promote the gen-
eral welfare.
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The Court relies upon the fact that the IRS often applies a 
flexible approach and does not always insist that financially 
troubled concerns use all available funds to pay back taxes if 
such payment would require the corporation to discontinue 
operations. For present purposes, I assume that the IRS may 
properly so exercise its discretion and may, where it deems it 
appropriate, even waive any resort to § 6672 if the company 
should ultimately fail. What this establishes, however, is that 
the Court’s construction of § 6672 is totally unnecessary even 
given its perception that a rigid application of the statute to 
successor employers would in the long run damage the econ-
omy and hinder IRS collection efforts. It is one thing to con-
clude that there are some circumstances in which the IRS 
might decide that the rigid application of § 6672 is not in its 
own interests but quite another matter to prevent the IRS 
from using this valuable collection tool in connection with 
successor employers and managers where it is convinced that 
its application will effectuate the collection of taxes.

Moreover, it is far from clear that permitting employers to 
use funds acquired subsequent to their assumption of control 
for purposes other than the satisfaction of the withholding 
tax claims of the United States will serve primarily as an aid 
to financially troubled concerns rather than as an invitation to 
defraud the Treasury. The Court holds that a person who 
assumes control must satisfy the business’ pre-existing trust-
fund tax obligations if the concern has funds available at the 
time he assumes control. Apparently, neither it nor the IRS 
would require the sale of the business’ assets in order to meet 
such obligations. It is clear, however, that there will be a 
great number of companies which do not have cash available 
at the time of a change in ownership and management but 
are nevertheless viable, ongoing enterprises not in need of 
Government subsidization. Furthermore, any businessman 
with a minimum of acumen could in most circumstances make 
sure that the financial affairs of the company are so arranged
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that there are no uncommitted funds available at the moment 
of his accession to control. Finally, there can be little doubt 
that the Court’s ruling today will result in changes in manage-
ment and ownership which are in fact nothing but subter-
fuges to avoid using the company’s funds to pay outstanding 
trust-fund tax obligations. The investors in any corporation 
seriously in arrears will also have a strong incentive to arrange 
changes of management, whether sham or real, in order to 
permit funds acquired by the corporation to be used for pur-
poses other than satisfying its tax obligations without expos-
ing its managers to personal liability. In addition, changes 
of ownership, often more formal than real, will frequently be 
arranged for no purpose other than to permit the concern to 
use future funds without regard to its pre-existing tax 
obligations.

II
The Court next makes the remarkable suggestion that § 6672 

cannot be read as imposing an absolute duty upon “responsi-
ble persons” to use after-acquired funds to pay over amounts 
which should have been withheld because to do so would be 
to impose liability without personal fault which, according to 
the Court, is precluded by the statutory requirement of a 
“willful failure.” As the concurring opinion of Mr . Just ice  
Rehnquis t  suggests, the term “willful” in our jurisprudence, 
particularly in connection with tax matters, normally con-
notes nothing more than a conscious act or omission which 
violates a known legal duty. In this case, there can be no 
doubt that petitioner acted willfully because with full knowl-
edge that the corporations in question had outstanding tax 
obligations he chose to apply gross receipts received subse-
quent to his purchase to purposes other than payment of these 
taxes. It may be that the Court believes that the require-
ment of a “willful failure” is satisfied only by a showing of 
conduct which is immoral in some undefined sense. This 
view, however, is not only unsupported by evidence of legisla-
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tive intent but would also prove far too much because even in 
instances where there is continuity of ownership and, under 
the Court’s view, § 6672 is fully applicable, it will often be the 
case that “responsible persons” are not morally at fault for the 
failure to pay over in a timely fashion.

Ultimately, the Court is reduced to arguing that nothing in 
the legislative history of § 6672 indicates that the statute 
requires “responsible persons” to pay over after-acquired cash 
to meet outstanding tax obligations. Ante, at 254. I would 
have supposed that the burden of proof for a statutory con-
struction as extraordinary as that adopted by the Court today 
is at the very least on its proponents. All that the Court is 
able to offer, however, is a brief excerpt from the legislative 
history of an entirely separate statute enacted some 15 years 
after the predecessor of § 6672 which, with all respect, has 
nothing to do with the question to be'decided.

Ill
Finally, the Court purports to find support for its construc-

tion of § 6672 from the fact that priority rules applicable to 
the collection of back taxes in some cases subordinate tax 
liens to certain other interests in the property. Although this 
discussion may be of some educational value, it has absolutely 
nothing to do with the case at hand or the proper construc-
tion of § 6672. In the first place, as petitioner conceded at 
oral argument, the funds which came into his corporations 
subsequent to his assumption of control were unencumbered 
by liens. Tr. of Oral Arg. 4r-5. Moreover, the conclusion 
which the Court draws from its exploration of priority rules 
for tax liens that “Congress did not intend § 6672 to hammer 
the responsible person with the threat of heavy civil and 
criminal penalties to pay over proceeds in which the Code 
does not assert a priority interest,” ante, at 259, again proves 
far too much. If the mere possibility that others might have 
interests superior to a tax lien in proceeds which should under
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§ 6672 be paid over to the United States is sufficient to render 
the statute inapplicable despite the fact that the funds in 
question are unencumbered, the section, for all practical pur-
poses, has been judicially deleted from the United States Code. 
Even where there is no change in “responsible persons” or 
there are corporate funds available to a successor to make back 
payments of trust-fund tax claims, situations in which the 
Court would apply § 6672, there will be many occasions in 
which a tax lien would not have priority over all other hypo-
thetical interests in funds which must be paid over to the 
United States under the statute. The fact is, of course, as the 
Court recognizes earlier in its opinion, ante, at 243-245, that the 
tax lien is merely one of several remedies which the IRS has 
at its disposal to effect the collection of taxes withheld by em-
ployers from employees and § 6672 was clearly not designed 
to be superfluous, but rather independent of and a supplement 
to other means of collecting trust-fund taxes from employers.

Because I believe that the Court has, without justification, 
created yet another means of impeding the collection of 
taxes for purposes designated by Congress, I dissent from 
Parts III-B and IV of the Court’s opinion.
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UNITED STATES v. SOTELO et  ux .
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SEVENTH CIRCUIT

No. 76-1800. Argued February 22, 1978—Decided May 22, 1978

Section 6672 of the Internal Revenue Code of 1954 provides that “[a]ny 
person required to collect, truthfully account for, and pay over” fed-
eral taxes who “willfully fails” to do so, shall be liable to a “penalty” 
equal to the amount of the taxes in question. Section 17a(l)(e) of 
the Bankruptcy Act makes nondischargeable in bankruptcy “taxes . . . 
which the bankrupt has collected or withheld from others . . . but has 
not paid over.” Respondents, husband and wife, were adjudicated 
bankrupt, as was a corporation in which he was the principal officer 
and majority stockholder. The bankruptcy court found respondent 
husband (hereafter respondent) personally liable to the Government 
under § 6672 for his failure to pay over taxes withheld from employees 
of the corporation. Subsequently, in proceedings by the Government 
to collect from respondent on his § 6672 liability, the bankruptcy judge, 
rejecting respondent’s contention that such liability was a “penalty” and 
as such had been discharged, reasoned that although § 6672 liability was 
denominated a “penalty,” it was in substance a tax, and thus was 
nondischargeable under §17a(l), and more particularly §17a(l)(e). 
The District Court affirmed. The Court of Appeals reversed. Though 
recognizing respondent’s § 6672 liability, the court held that § 17a (1) (e) 
was inapplicable because it was not respondent himself but his corpora-
tion that was obligated to collect and withhold the taxes, and because 
in any event the money involved constituted a “penalty,” whereas § 17a 
(1) (e) renders only “taxes” nondischargeable. Held: Respondent’s 
liability under § 6672 is nondischargeable in bankruptcy under § 17a 
(l)(e). Pp. 273-282.

(a) That respondent was found liable under § 6672 necessarily means 
that he was “required to collect, truthfully account for, and pay over” 
the withholding taxes, and that he willfully failed to meet one or more 
of these obligations. P. 274.

(b) Since the taxes in question were “collected or withheld” from 
the corporation’s employees and have not been “paid over” to the 
Government, respondent’s § 6672 liability was imposed not for his 
failure to collect taxes but for his failure to pay over taxes that he was 
required both to collect and to pay over, and therefore he “collected or 
withheld” the taxes within the meaning of § 17a (l)(e). P. 275.
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(c) The “penalty” language of § 6672 is not dispositive of the status 
of respondent’s debt under §17a(l)(e), since the funds involved 
were unquestionably “taxes” at the time they were “collected or 
withheld from others,” and it is this time period that §17a(l)(e), 
with its modification of “taxes” by the phrase “collected or withheld,” 
treats as the relevant one. That the funds due are referred to as a 
“penalty” when the Government later seeks to recover them does not 
alter their essential character as taxes for purposes of the Bankruptcy 
Act, at least where, as here, the § 6672 liability is predicated on a 
failure to pay over, rather than a failure initially to collect, the taxes. 
P. 275.

(d) The legislative history of §17a(l)(e) indicates not only that 
Congress intended to make nondischargeable the withholding tax obliga-
tions of persons in respondent’s situation, but also that it meant to 
ensure post-bankruptcy liability for such taxes in corporate bankruptcy 
situations (where a corporation’s tax liabilities are rendered uncollecti-
ble because of its dissolution). Pp. 275-279.

(e) The overall policy of the Bankruptcy Act of giving a bankrupt 
a “fresh start” cannot override Congress’ specific intent in § 17a (1) (e) 
to make a liability like respondent’s nondischargeable, especially since 
the contrary result would create an inequity between corporate officers 
and individual entrepreneurs. Pp. 279-281.

551 F. 2d 1090, reversed and remanded.

Mar sha ll , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Whi te , Bla ck mun , and Pow ell , JJ., joined. Reh nq ui st , J., 
filed a dissenting opinion, in which Bre nn an , Ste wa rt , and Ste ve ns , JJ., 
joined, post, p. 282.

Stuart A. Smith argued the cause for the United States. 
With him on the brief were Solicitor General McCree, Assist-
ant Attorney General Ferguson, Crombie J. D. Garrett, and 
Wynette J. Hewett.

Bruce L. Balch argued the cause and filed a brief for 
respondents.

Mr . Just ice  Marshall  delivered the opinion of the Court.
This case involves the interaction of sections of the Internal 

Revenue Code of 1954 and the Bankruptcy Act. Respondent 
Onofre J. Sotelo was found personally liable to the Govern-
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ment for his failure to pay over taxes withheld from employees 
of the corporation in which he was the principal officer. The 
question presented is whether this liability is dischargeable in 
bankruptcy.

I

In mid-1973, respondents Onofre J. and Naomi Sotelo were 
adjudicated bankrupts, as was their corporation, 0. J. Sotelo 
& Sons Masonry, Inc. The individual bankruptcy proceed-
ings of the two Sotelos were consolidated. In November 1973, 
the Internal Revenue Service filed against respondents’ estate 
a claim in the amount of $40,751.16 “for internal revenue 
taxes” that had been collected from the corporation’s employ-
ees but not paid over to the Government. Respondents were 
alleged to be personally liable for these taxes under Internal 
Revenue Code § 6672, 26 U. S. C. § 6672, as corporate officers 
who had a duty “to collect, truthfully account for, and pay 
over” the taxes and who had “willfully fail[ed]” to make the 
requisite payments.1 Respondents objected to the Govern-
ment’s claim, arguing that they should not be held personally 
liable for “taxes of the corporation.” Memorandum Opinion 
of Bankruptcy Court (Nov. 29,1974).

In upholding the Government’s claim to the extent of 
$32,840.71, the bankruptcy court found that Onofre Sotelo 

1 Internal Revenue Code §6672, 26 U. S. C. §6672, provides:
“Any person required to collect, truthfully account for, and pay over 

any tax imposed by this title who willfully fails to collect such tax, or 
truthfully account for and pay over such tax, or willfully attempts in any 
manner to evade or defeat any such tax or the payment thereof, shall, in 
addition to other penalties provided by law, be liable to a penalty equal 
to the total amount of the tax evaded, or not collected, or not accounted 
for and paid over.”

Section 6671 (b) of the Code makes clear that “[t]he term ‘person,’ as 
used in [§ 6672], includes an officer or employee of a corporation . . . 
who ... is under a duty to perform the act in respect of which the 
violation occurs.” Section 6671 (a) states that the § 6672 penalty “shall 
be assessed and collected in the same manner as taxes.”
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had formerly operated the masonry business as a sole proprie-
torship and that, since the formation of the corporation, he 
had been its president, director, majority stockholder, and 
chief executive officer. Naomi Sotelo, on the other hand, 
though named the corporation’s secretary, “did not take an 
active part in the business.” Id., at 1. The court concluded 
that Onofre Sotelo was personally liable to the Government 
under Internal Revenue Code § 6672, since he “was charged 
with the duty and responsibility to see that the [withheld] 
taxes were paid.” Memorandum Opinion, supra, at 3.2 The 
record does not reflect any appeal of this ruling.

In October 1975 the Government, seeking to collect part of 
the money owed by Onofre Sotelo under § 6672, served a 
notice of levy on respondents’ trustee with regard to $10,000 
that belonged to respondents and was not available for gen-
eral distribution to creditors in bankruptcy.3 Respondents 
objected to the levy, in part on the ground that the liability is 
described in § 6672 itself as a “penalty” and as such had been 
discharged in bankruptcy.4 The Government argued that, to 

2 Naomi Sotelo was found not to be liable, but the bankruptcy judge 
noted that this finding was “immaterial” in view of the merger of the 
estates. Memorandum Opinion of Bankruptcy Court 3 (Nov. 29, 1974).

3 This $10,000 was derived from the trustee’s sale of real estate held 
by respondents as joint tenants, and would have been payable to one or 
both of respondents had it not been for the Government’s claim. The 
trustee set aside the $10,000 as a “homestead exemption” for Onofre Sotelo 
only, apparently pursuant to Illinois law. Respondents argued below that 
the entire $10,000 belonged to Naomi Sotelo, who did not have any § 6672 
liability, see n. 2, supra. In response to this contention, the bankruptcy 
court stated: “[T]he law is clearly established in Illinois that where a 
husband and wife own property as joint tenants and reside together on 
the premises . . . the husband . . . alone is entitled to the Homestead 
Exemption.” 76-1 USTC J 9435, p. 84,156 (SD Ill. 1976). The bank-
ruptcy court upheld this Illinois rule against respondents’ constitutional 
attack. Id., at 84,157-84,158.

4 Respondents’ theory apparently was that the § 6672 penalty is com-
pensatory in nature. The Government does not here dispute that a 
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the contrary, the liability was for “taxes,” which § 17a (1) 
of the Bankruptcy Act, 30 Stat. 550, as amended, 11 U. S. C. 
§ 35 (a)(1) (1976 ed.), makes nondischargeable. The bank-
ruptcy judge agreed with the Government, reasoning that, 
“ [t]hough denominated a ‘penalty,’ [the § 6672 liability] is 
in substance a tax.” 76-1 USTC fl 9435, p. 84,157 (SD Ill. 
1976). The judge also noted, ibid., that subdivision (e) of 
Bankruptcy Act §17a(l) makes specifically nondischarge-
able “taxes . . . which the bankrupt has collected or withheld 
from others . . . but has not paid over.” 11 U. S. C. § 35 
(a)(1)(e) (1976 ed.). Respondents appealed to the United 
States District Court for the Southern District of Illinois, 
which affirmed on the opinion of the bankruptcy court.

The United States Court of Appeals for the Seventh Cir-
cuit reversed. In re Sotelo, 551 F. 2d 1090 (1977). It first 
noted that “Sotelo does hot challenge his liability under 26 
U. S. C. § 6672 . . . [but] only argues that the liability should 
have been discharged by his personal bankruptcy petition.” 
Id., at 1091. The court then held that the liability had been 
discharged, finding persuasive the fact that § 6672 terms the 
liability a “penalty” and rejecting the Government’s argument 
with respect to the specific language referring to withholding 
taxes in Bankruptcy Act § 17a (l)(e). 551 F. 2d, at 1092.5 

compensatory penalty is generally dischargeable. See Brief for United 
States 26-27, and n. 16. See generally Bankruptcy Act § 57j, 11 U. S. C. 
§ 93 (j); 8 H. Remington, A Treatise on the Bankruptcy Law of the United 
States §3304 (6th ed. J. Henderson 1955).

5 Respondents raised their homestead exemption argument, see n. 3, 
supra, in the Court of Appeals, but that court believed that it did not 
have to reach the issue in view of its holding that the entire § 6672 liabil-
ity was dischargeable, 551 F. 2d, at 1093 n. 3. The Government contends 
here that the issue should have been reached regardless of the discharge-
ability holding, because Bankruptcy Act § 17a (1) makes a discharge 
irrelevant to the Government’s right to proceed “against the exemption 
of the bankrupt allowed by law and duly set apart to him,” 11 U. S. C. 
§ 35 (a)(1) (1976 ed.). Brief for United States 33-34, n. 23. In view of 
our holding that the § 6672 liability is not dischargeable, we need not 
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The court recognized that its ruling was in conflict with “an 
uncontroverted line of cases.” Id., at 1091.6

We granted certiorari, 434 U. S. 816 (1977), and we now 
reverse.

II

Section 17a of the Bankruptcy Act, as amended, 80 Stat. 
270, provides in pertinent part:

“A discharge in bankruptcy shall release a bankrupt 
from all of his provable debts, . . . except such as

“(1) are taxes which became legally due and owing by 
the bankrupt to the United States or to any State . . . 
within three years preceding bankruptcy: Provided, how-
ever, That a discharge in bankruptcy shall not release a 
bankrupt from any taxes . . . (e) which the bankrupt has 
collected or withheld from others as required by the laws 
of the United States or any State . . . but has not paid 
over ...” 11 U. S. C. § 35 (a) (1976 ed.).

Relying on this statutory language, the Government presents 
what it views as two independent grounds for holding the 
§ 6672 liability of Onofre Sotelo (hereinafter respondent) 
to be nondischargeable. The Government’s primary argument 
is based on the specific language relating to withholding in 
§ 17a(l)(e); alternatively, it argues that respondent’s liabil-
ity, although called a “penalty,” IRC § 6672, is in fact a “tax” 
as that term is used in § 17a (l).7

address this contention. On remand, of course, the Court of Appeals may 
consider respondents’ argument that some or all of the homestead exemp-
tion belongs to Naomi Sotelo.

6 In addition to several District Court cases, the Court of Appeals cited 
the conflicting holding of the Fifth Circuit in Murphy v. U. S. Internal 
Revenue Service, 533 F. 2d 941 (1976). The Murphy decision was fol-
lowed by the Fourth Circuit in Lackey v. United States, 538 F. 2d 592 
(1976).

7 The Government contends, and respondent does not disagree, that the 
three-year limitation in Bankruptcy Act § 17a (1) would not bar any 
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Regardless of whether these two grounds are in fact inde-
pendent,8 § 17a (1) (e) leaves no doubt as to the nondischarge-
ability of “taxes . .. which the bankrupt has collected or with-
held from others as required by the laws of the United States 
or any State . . . but has not paid over.” The Court of 
Appeals viewed this provision as inapplicable here for two 
reasons: first, because “it was not Sotelo himself, but his 
employer-corporation, that was obligated by law to collect 
and withhold the taxes”; and second, because in any event 
the money involved constituted a “penalty,” whereas § 17a 
(l)(e) “renders only ‘taxes’ nondischargeable.” 551 F. 2d, 
at 1092. We believe that the first reason is inconsistent with 
the Court of Appeals’ recognition of respondent’s undisputed 
liability under Internal Revenue Code § 6672, and that the 
second is inconsistent with the language of § 17a (1) (e).

The fact that respondent was found liable under § 6672 
necessarily means that he was “required to collect, truthfully 
account for, and pay over” the withholding taxes, and that he 
willfully failed to meet one or more of these obligations. IRC 
§ 6672; see n. 1, supra.9 Since the § 6672 “require[ment]” 
of collection presumably derives from federal or state law, 
both of which are referred to in Bankruptcy Act § 17a (l)(e), 
it is difficult to understand how the court below could have 
recognized respondent’s § 6672 liability, see supra, at 272, and 
nonetheless have concluded that he was not “obligated by law 

part of the Government’s claim in this case. Brief for United States 
25-26, n. 15.

8 The specific language of Bankruptcy Act §17a(l)(e) is contained 
within a proviso that modifies the more general approach of §17a(l). 
Both the general language and the proviso are aimed at making “taxes” 
nondischargeable, and there is no reason to believe that any “taxes” made 
nondischargeable by the specific terms of § 17a (1) (e) would not also be 
“taxes” as that word is used more generally in § 17a (1).

9 As in the Court of Appeals, see supra, at 272, respondent does not 
here question his liability under Internal Revenue Code § 6672. Brief for 
Respondents 4.
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to collect. . . the taxes,” 551 F. 2d, at 1092. It is undisputed 
here, moreover, that the taxes in question were “collected 
or withheld” from the corporation’s employees and that the 
taxes, though collected, have not been “paid over” to the Gov-
ernment. It is therefore clear that the § 6672 liability was 
not imposed for a failure on the part of respondent to col-
lect taxes, but was rather imposed for his failure to pay over 
taxes that he was required both to collect and to pay over. 
Under these circumstances, the most natural reading of the 
statutory language leads to the conclusion that respondent 
“collected or withheld” the taxes within the meaning of Bank-
ruptcy Act § 17a (l)(e).

We also cannot agree with the Court of Appeals that the 
“penalty” language of Internal Revenue Code § 6672 is dis-
positive of the status of respondent’s debt under Bankruptcy 
Act § 17a (1) (e). The funds here involved were unquestion-
ably “taxes” at the time they were “collected or withheld from 
others.” § 17a (1)(e); see IRC §§ 3102 (a), 3402 (a). It is 
this time period that § 17a(l)(e), with its modification of 
“taxes” by the phrase “collected or withheld,” treats as the 
relevant one. That the funds due are referred to as a “pen-
alty” when the Government later seeks to recover them does 
not alter their essential character as taxes for purposes of the 
Bankruptcy Act, at least in a case in which, as here, the § 6672 
liability is predicated on a failure to pay over, rather than a 
failure initially to collect, the taxes.

Ill
The legislative history of Bankruptcy Act § 17a (1) pro-

vides additional support for the view that respondent’s liability 
should be held nondischargeable. A principal purpose of the 
legislation, enacted in 1966 after several years of congressional 
consideration, was to establish a three-year limitation on the 
taxes that would be nondischargeable in bankruptcy; under 
former law, there was no such temporal limitation. See H. R. 
Rep. No. 372, 88th Cong., 1st Sess., 1-3 (1963) (hereafter 
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H. R. Rep. No. 372); S. Rep. No. 114, 89th Cong., 1st Sess., 
2-3 (1965) (hereafter S. Rep. No. 114). The new section 
ensured the discharge of most taxes “which became legally due 
and owing” more than three years preceding bankruptcy. 
With regard to unpaid withholding taxes, however, the three- 
year limitation was made inapplicable by the addition of the 
provision that is today §17a(l)(e).

This provision was added to the bill to respond to the Treas-
ury Department’s position that any discharge of liability for 
collected withholding taxes was undesirable. The Depart-
ment’s views were expressed in a letter to the Chairman of 
the House Judiciary Committee from Assistant Secretary of 
the Treasury Stanley S. Surrey, who indicated that persons 
other than employer-bankrupts were included within the scope 
of the Department’s

“concer[n] with the inequity of granting a taxpayer a 
discharge of his liability for payment of trust fund taxes 
which he has collected from his employees and the public 
in general. . . . The Department does not believe that it 
is equitable or administratively desirable to permit 
employers and other persons who have collected money 
from third parties to be relieved of their obligation to 
account for an[d] pay over such money to the Govern-
ment . . . .” Quoted in H. R. Rep. No. 372, p. 6 
(emphasis added).

Treasury’s position was further explained in a letter from the 
same Department official to the Chairman of the Senate Judi-
ciary Committee; the letter emphasized that it was “most 
undesirable to permit persons who are charged with the 
responsibility of paying over to the Federal Government 
moneys collected from third persons to be relieved of their 
obligations in bankruptcy when they have converted such 
moneys for their own use.” Quoted in S. Rep. No. 114, p. 10.

In response to the Treasury Department’s concern, the 
House Judiciary Committee added an amendment that 
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became § 17a (l)(e). H. R. Rep. No. 372, p. 1. According 
to the House Report, the amendment was specifically intended 
to meet “the objection of Treasury to the discharge of so- 
called trust fund taxes.” Id., at 5. In agreeing to the House 
amendment, the Senate Committee noted that Treasury’s 
“opposition” to the bill, to the extent it was based on the fact 
that responsible persons would have been “relieved of their 
obligations” for unpaid withholding taxes, was eliminated by 
the provision that became §17a(l)(e). S. Rep. No. 114, 
pp. 6,10.

There is no reason to believe that Congress did not intend 
to meet Treasury’s concerns in their entirety. While the 
Department may not have focused on the specific question 
presented here, it left no doubt as to its objection to the dis-
charge of “persons . . . charged with the responsibility of pay-
ing over . . . moneys collected from third persons.” Letter 
from Assistant Secretary Surrey to Chairman of Senate Judi-
ciary Committee, supra. Respondent without question is such 
a person, a point essentially conceded here by virtue of the 
recognition of respondent’s liability under Internal Revenue 
Code § 6672, see supra, at 274-275, and n. 9. Because Congress 
specifically contemplated that those with withholding-tax-pay- 
ment obligations would remain liable after bankruptcy for 
their “conversion]” of the tax funds to private use, S. Rep. 
No. 114, p. 10,10 we must conclude that the liability here in-
volved is not dischargeable in bankruptcy.

10 See also Marsh, Triumph or Tragedy? The Bankruptcy Act Amend-
ments of 1966, 42 Wash. L. Rev. 681, 694 (1967) :
“It is a common phenomenon of business failure that even an ‘honest’ 
businessman, in attempting to salvage a business which appears headed for 
insolvency, will frequently ‘borrow’ money of other people without their 
consent if he can get his hands on it. The one fund which he is almost 
always able to lay his hands on is the taxes he has withheld and is cur-
rently withholding from his employees for the Government.”
A recent statement to the same effect can be found in an opinion of the 
Comptroller General of the United States: “1RS considers delinquencies
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Even, without these indications of an intent to make 
nondischargeable the withholding tax obligations of persons 
in respondent’s situation, moreover, Congress’ perception of 
the consequences of corporate bankruptcy makes it most 
unlikely that the legislature intended § 17a(l)(e) to apply 
only to the corporation’s liability for unpaid withholding taxes. 
Both the Committee reports and the floor debates contain 
repeated references to the fact that a corporation “normally 
ceases to exist upon bankruptcy,” H. R. Rep. No. 372, p. 2; 
see S. Rep. No. 114, p. 2, thereby rendering “uncollectable” 
the corporation’s tax liabilities, 112 Cong. Rec. 13818 (1966) 
(statement of Sen. Ervin). As one of the bill’s principal spon-
sors observed, corporate dissolution has “the practical effect 
of discharging all debts including taxes,” regardless of statu-
tory declarations of nondischargeability. Id., at 13821 (re-
marks of Sen. Hruska).* 11 In view of this congressional 
assumption, the interpretation of § 17a (l)(e) adopted by the 
Court of Appeals is untenable, for the combination of cor-
porate dissolution with the personal bankruptcies of those 
found liable under Internal Revenue Code § 6672 would leave 
no person within the corporation obligated to the Government 
for unpaid withholding taxes. Such a result would be directly 
inconsistent with Congress’ declarations that the amendment 
which became § 17a(l)(e) met the Treasury Department’s

in the payment of these employment taxes a serious problem. In 1976 
[congressional] testimony . . . , IRS officials expressed concern that 
employers use withheld taxes as low interest loans from the Federal Gov-
ernment.” Opinion B-137762 (May 3, 1977), reprinted in 9 CCH 1977 
Stand. Fed. Tax Rep. f 6614, p. 71,438.

11 See also, e. g., 112 Cong. Rec. 13817 (1966) (remarks of Sen. Ervin); 
id., at 13821 (letter to Senators from Sens. Ervin and Hruska) ; id., at 
13822 (remarks of Sen. Hruska) ; letter from Under Secretary of Com-
merce Edward Gudeman, reprinted in S. Rep. No. 114, p. 12; memoran-
dum from W. Randolph Montgomery, Chairman of the National Bank-
ruptcy Conference, reprinted id., at 16; S. Rep. No. 1134, 88th Cong., 2d 
Sess., 2 (1964); H. R. Rep. No. 735, 86th Cong., 1st Sess., 2 (1959).
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concern about ensuring post-bankruptcy liability for these 
' taxes.

IV
In light of this legislative history, little doubt remains as to 

the nondischargeability of respondent’s liability under § 17a 
(l)(e). The Court of Appeals did not consider this history, 
but instead relied, on more general policy factors. The court 
observed that an “inequit [y]” could arise from holding an 
individual “liable for a tax owed by a corporation” in cases 
where, because “ [t]he corporate liability . . . vastly exceed [s] 
the individual’s present or future resources,” his “entire future 
earnings could be confiscated to compensate for the corporate 
liability.” Such a result, in the court’s view, “would con-
travene the Bankruptcy Act’s basic policy of settling a bank-
rupt’s past debts and providing a fresh economic start.” 551 
F. 2d, at 1092-1093.

However persuasive these considerations might be in a leg-
islative forum, we as judges cannot override the specific policy 
judgments made by Congress in enacting the statutory pro-
visions with which we are here concerned. The decision to 
hold an individual “liable for a tax owed by a corporation,” 
even if there is a wide disparity between the corporation’s 
liability and the individual’s resources, was made when Inter-
nal Revenue Code § 6672 was passed, since it is that section 
which imposes the liability without regard for the individ-
ual’s ability to pay.12 And while it is true that a finding of 

12 Rather than predicating liability on ability to pay, § 6672 is based on 
the premise that liability should follow responsibility. See n. 13, infra. 
In a recent survey of IRS practices with regard to § 6672, the Comptroller 
General of the United States wrote:

“IRS uses the 100-percent penalty only when all other means of securing 
the delinquent taxes have been exhausted. It is generally used against 
responsible officials of corporations that have gone out of business .... 
[I]t is IRS policy that the amount of the tax will be collected only once. 
After the tax liability is satisfied, no collection action is taken on the
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nondischargeability prevents a bankrupt from getting an 
entirely “fresh start,” this observation provides little assistance ’ 
in construing a section expressly designed to make some debts 
nondischargeable. We are not here concerned with the entire 
Act’s policy, but rather with what Congress intended in 
§17a(l) and its subdivision (e). The statutory language 
and legislative history discussed in Parts II and III, supra, 
demonstrate an intention to make a liability like respondent’s 
nondischargeable.* 13

The Court of Appeals’ approach, moreover, would have the 
effect of allowing a corporation and its officers to escape all 
liability for unpaid withholding taxes, see supra, at 278-279, 

remaining 100-percent penalties.” Opinion B-137762, supra, n. 10, at 
71,438.

13 Our dissenting Brethren appear uncomfortable with this legislative 
policy choice, expressing concern about “lifelong liability” being imposed on 
“a comptroller, accountant, or bookkeeper who reaped none of the fruits of 
entrepreneurial success.” Post, at 290, 291. While we should not in any 
event be led by our sympathy to a result contrary to that intended by Con-
gress, there is here little reason for concern. No corporate officer, regardless 
of title, can be held liable under Internal Revenue Code § 672 unless his 
position was sufficiently important that he was “required to collect, truth-
fully account for, and pay over” withholding taxes and unless he “willfully 
fail[ed]” to meet one or more of these obligations. In this case, for 
example, Onofre Sotelo, the chief executive officer exercising actual author-
ity over the corporation’s day-to-day affairs, was found Hable under the 
section, while Naomi Sotelo was not, despite the fact that she held the 
position of corporate secretary. See supra, at 270-271, and n. 2.

The dissenting opinion as much as concedes, moreover, that there is no 
responsible corporate officer who can be said to reap “none of the fruits 
of entrepreneurial success,” since all employees are dependent on the 
corporation for their “continued employment.” Post, at 291 (emphasis 
added); see post, at 291-292, n. 3. The “continued employment” of a cor-
porate officer is obviously a benefit of considerable significance to that officer 
and is generally dependent upon the success of the corporate enterprise. 
Hence an officer has a stake in “the fruits of entrepreneurial success” and, 
like a shareholder, may be tempted illegally to divert to the corporation 
those funds withheld from corporate employees for tax purposes.
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while leaving liable for such taxes after bankruptcy those 
individuals who do business in the sole proprietorship or part-
nership, rather than the corporate, form.14 In passing § 17a 
(1), however, Congress was expressly concerned about the fact 
that the operation of prior law was “unfairly discriminatory 
against the private individual or the unincorporated small 
businessman.” H. R. Rep. No. 372, p. 2; see S. Rep. No. 114, 
pp. 2-3. As discussed above, Congress recognized that a 
bankrupt corporation “dissolves and goes out of business,” 112 
Cong. Rec. 13817 (1966) (remarks of Sen. Ervin), thereby 
avoiding IRS tax claims ; it was thought inequitable that a sole 
proprietor or other individual would remain liable after bank-
ruptcy for the same type of claims. See generally sources 
cited at 278, and n. 11, supra. This inequity between a corpo-
rate officer and an individual entrepreneur, both of whom have 
a similar liability to the Government, frequently would turn 
on nothing more than whether the individual was “sophisti-
cated” enough “to, in effect, incorporate himself.” 112 Cong. 
Rec. 13817 (1966) (remarks of Sen. Ervin).15 Were we to 
adopt the Court of Appeals’ approach, we would be instituting 
precisely the kind of “arbitrary discrimination” that § 17a (1) 
was designed to alleviate. 112 Cong. Rec. 13818 ( 1966) (state-
ment of Sen. Ervin).16

14 Such individuals would be liable after bankruptcy for “taxes” which 
they, as employers, “collected or withheld from others . . . but [did] 
not pa[y] over.” Bankruptcy Act § 17a (1) (e), 11 U. S. C. § 35 (a) (1) (e) 
(1976 ed.).

15 Indeed, respondent’s business was operated as a sole proprietorship 
prior to September 1970. See supra, at 270-271; Memorandum Opinion 
of Bankruptcy Court, supra, n. 2, at 1.

16 The dissenting opinion recognizes, post, at 285 n. 1, Congress’ unques-
tioned concern about eliminating corporations’ “unfair” advantage over 
individual entrepreneurs. H. R. Rep. No. 372, p. 2; S. Rep. No. 
114, pp. 2-3. Elsewhere our Brother Reh nq ui st  appears to concede 
that Congress meant “to ameliorate the lot” of only “some bankrupts” 
when it passed the 1966 amendment to the Bankruptcy Act. Post, at 282; 
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In terms of statutory language and legislative history, then, 
the liability of respondent under Internal Revenue Code § 6672 
must be held nondischargeable under Bankruptcy Act § 17a 
(1) (e). The judgment of the Court of Appeals is, accordingly,

Reversed and remanded.

Mr . Justi ce  Rehnquist , with whom Mr . Justice  Brennan , 
Mr . Justice  Stew art , and Mr . Justice  Stevens  join, 
dissenting.

The Government undoubtedly needs the revenues it receives 
from taxes, but great as that need may be I cannot join the 
Court’s thrice-twisted analysis of this particular statute to 
gratify it. The issue involved is the dischargeability in the 
corporate officer’s bankruptcy proceedings of taxes which the 
corporation is obligated to collect and pay over to the Gov-
ernment. In order to conclude that the corporate officer 
remains liable for this corporate obligation the Court turns 
to an unlikely source indeed: a 1966 amendment to the 
Bankruptcy Act, the only apparent purpose of which was to 
ameliorate the lot of at least some bankrupts, see infra, at 
284k285, and n. 1. The Court then proceeds to slog its way 
to its illogical conclusion by reading a proviso obviously 
intended to limit dischargeability of the debts of a bankrupt so 
as to expand that category of debts. It then attempts to 
bolster this inexplicable interpretation by construing not the 

see post, at 285. There is every indication that the 1966 amendment was not 
intended “to ameliorate the lot” of corporations and their principal officers, 
at least with regard to taxes collected from employees. And the dissent-
ing opinion has not even attempted to explain how a Congress concerned 
about “discriminât [ion] against the private individual or the unincor-
porated small businessman,” H. R. Rep. No. 372, p. 2; S. Rep. No. 114, 
pp. 2-3, could have thought it just to relieve corporate officers of § 6672 
liability in bankruptcy, as the dissent’s approach would do, while leaving 
other owners of “small family business [es],” post, at 291—those who happen 
to operate through noncorporate entities—subject to the same kind of 
liability.
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legislation which Congress enacted but a letter from the 
Assistant Secretary of the Treasury not unnaturally opposing 
any expansion of the dischargeability in bankruptcy of tax- 
related liabilities. The net result of this perverse approach to 
an amendment to the Bankruptcy Act is to make nondis- 
chargeable a liability which might well have been dischargeable 
before Congress stepped in to alleviate some of the hardships 
resulting from the making of the debts of a bankrupt non- 
dischargeable. In the background of this remarkable decision 
is § 6672 of the Internal Revenue Code which imposes a 
“penalty” upon a “person required to collect, truthfully 
account for, and pay over any tax imposed by this title.” 26 
U. S. C. § 6672. Perhaps recognizing that this provision not 
only does not support its conclusion but seriously undermines 
it, the Court not surprisingly attempts to keep this provision 
in the background, addressing it only obliquely in a footnote 
where it summarily concludes, again in a remarkable tour de 
force of linguistics and logic, that a penalty must mean the 
same thing as a tax. The underlying debt in this case is 
that of a third person to pay the tax liability of another. 
I would want far clearer language than can be found in 
this statute to reach the conclusion that this liability is not 
dischargeable in the bankruptcy proceedings of that third 
person. I therefore dissent.

As an initial matter, since § 17a (1) (e) of the Bankruptcy 
Act is a proviso to § 17a (1), I would have thought that re-
spondent would have to fall within the terms of the latter 
before it is even appropriate to consider whether he falls 
within the terms of the former. That is, § 17a first provides 
that a “discharge in bankruptcy shall release a bankrupt from 
all of his provable debts . . . .” 11 U. S. C. § 35 (a) (1976 
ed.). It then excepts in §17a(l) through § 17a (8) eight 
different categories of debts which are not to be generally 
discharged, including “taxes which became legally due and 
owing by the bankrupt to the United States or to any State 
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or any subdivision thereof within three years preceding bank-
ruptcy.” 11 U. S. C. § 35 (a)(1) (1976 ed.). But this latter 
exception is itself in turn qualified in §17a (l)(e): “Pro-
vided, however, That a discharge in bankruptcy shall not 
release a bankrupt from any taxes . . . (e) which the bank-
rupt has collected or withheld from others as required by the 
laws of the United States or any State . . . but has not paid 
over ...” UU.S.C. § 35 (a)(1)(e) (1976 ed.). Thus, the 
normal reading of § 17a (1) should be to limit the nondis-
chargeability of taxes to only those taxes legally due and 
owing by the bankrupt within the three years preceding bank-
ruptcy, and the subsections of § 17a (1), including § 17a (1) 
(e), are to be read as an exception to that limitation. That 
exception provides that certain of the taxes described in § 17a 
(1) will not be discharged even if more than three years old; 
they will be nondischargeable without regard to time. Nor-
mal statutory construction would thus suggest that the first 
inquiry should be whether the liability in question is a tax 
legally due and owing by the bankrupt. Only if it is, would it 
become necessary to consider whether it is also a tax collected 
from others but not paid over.

That thia is the correct reading of the statute is further 
buttressed by the legislative history. All the Committees 
which reported on the 1966 amendment to § 17a stressed that 
its central purpose was to enable at least some bankrupts to 
more nearly achieve the fresh start promised by the Bank-
ruptcy Act. The Senate Committee on Finance, for example, 
in discussing the purpose of the proposed amendment, agreed 
with the Committee on the Judiciary “that present law, by 
denying any discharge of taxes, presents a substantial deterrent 
to one fundamental policy of the Bankruptcy Act—effective 
rehabilitation of the bankrupt.” S. Rep. No. 999, 89th Cong., 
2d Sess., 9 (1966). The Senate Committee went on to suggest 
slightly different methods from those advanced by the Judi-
ciary Committee to achieve this goal, but its Report, like the 
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others, leaves no doubt that the central purpose of the amend-
ment was to make the Act more favorable to at least some 
bankrupts by limiting, with only a few specified exceptions, the 
nondischargeability of taxes to only those due for the prior 
three years.

This avowed legislative purpose only heightens the incon-
gruity of the Court’s interpretation. The statute’s major 
purpose was to limit the nondischargeability of certain debts. 
And yet the Court holds today that the enactment of § 17a 
(1) (e) of that statute results in a nondischargeable debt with-
out regard to whether that debt would have been totally 
nondischargeable before the passage of § 17a (l)(e)—that is, 
without the slightest attention to the question of whether it 
is a tax legally due and owing by the bankrupt within the 
meaning of § 17a (1). Thus, by passing a statute with a 
basically beneficent purpose, Congress has, according to the 
Court, not only made nondischargeable a liability which could 
potentially run into the hundreds of thousands of dollars but 
may have worsened, rather than bettered, the lot of the 
bankrupt.1

Finally, even if the language and the history of this statute 
were less clear, I would hesitate to depart from our long-

1 The Court may well be correct in its observation that when Congress 
enacted these amendments it was “concerned about ‘discriminât [ion] 
against the private individual or the unincorporated small businessman,’ 
H. R. Rep: No. 372, p. 2; S. Rep. No. 114, pp. 2-3,” ante, at 282 n. 16. 
And this observation in turn may support the conclusion that Congress, 
with an eye to reducing this supposed discrimination, intended to amelio-
rate the lot of only those individuals who operate through noncorporate 
entities. But I find absolutely nothing in the legislative history to indi-
cate that Congress also intended to reduce this supposed discrimination 
between those who operate through corporations and those who do not 
by affirmatively worsening the lot of the former. Thus, I still search 
the Court’s opinion in vain for any justification for reading an amendment 
which was intended to limit the dischargeability of the debts of bank-
rupts, albeit only a limited class of bankrupts, so as to expand that 
category of debts with respect to another class of bankrupts.
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standing tradition of reading the Bankruptcy Act with an eye 
to its fundamental purpose—the rehabilitation of bankrupts. 
This has always led the Court, at least until today, to construe 
narrowly any exceptions to the general discharge provisions. 
See, e. g., Gleason v. Thaw, 236 U. S. 558, 562 (1915). Admit-
tedly § 17a is not “a compassionate section for debtors,” 
Bruning v. United States, 376 U. S. 358, 361 (1964), but even 
it must be read consistently with the doctrine of Gleason, 
supra. And I simply cannot see anything in this case which 
justifies the Court in departing from this tradition by strain-
ing to read into the statute an exception to the dischargeability 
provisions that was not clearly there before this amendment 
was passed, when the very purpose of the amendment which 
the Court is now construing was intended to be benevolent, at 
least from the bankrupt’s perspective.

Thus, the initial question which should have been addressed 
by the Court today is whether the amounts for which respond-
ent is liable are “taxes legally due and owing by the bankrupt.” 
If they are not, then the further question of whether they are 
nondischargeable in their entirety under § 17a (l)(e) does not 
even arise. And I see nothing which persuades me that 
respondent’s liability is a “tax” legally due and owing by him. 
Neither the Government nor the Court points to any section 
of the Internal Revenue Code which makes a corporate em-
ployee liable for the taxes which the corporate employer is 
required to withhold from the employees’ paychecks. Sections 
3102, 3402, or 3403 of the Internal Revenue Code certainly 
cannot be read to do this because by their unmistakable terms 
they impose a duty and liability only upon an “employer,” 
which a corporate employee, regardless of his rank within the 
corporate heirarchy, clearly is not.

Neither can § 6672 of the Internal Revenue Code serve the 
purpose. The liability imposed therein is specifically denom-
inated a “penalty” and, absent any indication to the contrary, 
Congress is presumed to know the meaning of the words it uses, 
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especially in highly complex and intricate statutory schemes. 
Indeed, in another letter sent by Assistant Secretary of Treas-
ury Surrey to the Chairman of the House Committee on the 
Judiciary when that Committee was considering what eventu-
ally became § 17a (1), the following was specifically brought 
to the Committee’s attention:

“It is further believed by the Department that this bill 
is intended to discharge not only taxes but also penalties 
and interest. However, the bill makes reference only to 
taxes. In this connection, it is pertinent to point out that 
the U. S. Court of Appeals for the 10th Circuit in the case 
of United States v. Mighell (C. A. 10th, 1959) 273 F. 2d 
682, held that the word ‘taxes’ in section 17 of the Bank-
ruptcy Act (11 U. S. C. 35) does not include penalties 
and, by inference, interest. This apparent ambiguity 
could cause future litigation.” H. R. Rep. No. 687, 89th 
Cong., 1st Sess., 7 (1965).

And yet Congress did not modify § 17a (1) to include penal-
ties. (I normally would not accord such passing references 
any weight, but the contrary practice seems today de riqueur. 
Ante, at 276-277.)

The history of § 6672 further bears out the notion that this 
always has been considered by Congress to be a “penalty,” and 
not a “tax.” For example, § 1004 of the War Revenue 
Act of 1917, an early predecessor of § 6672, provided that 
anyone who failed to make a return required by the Act or 
otherwise evaded any tax imposed by the Act or failed to 
collect and pay over any such tax was subject to “a penalty of 
double the tax evaded” in addition to other penalties, such as 
a $1,000 fine and imprisonment. 40 Stat. 325. Indeed, 
even today the subchapter heading under which § 6672 is 
found is titled “Assessable Penalties.”

Finally, the very existence of § 6672 bears testimony to the 
fact that there is no other section of federal law which makes 
the employee charged with the duty of collecting withholding 
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taxes liable for those “taxes.” If there were such a section, 
§ 6672 would be unnecessary. But it is the absence of such 
other provision which is dispositive of this case in my opinion.2

Instead of adopting the course which seems compelled by 
the structure and history of § 17a (1), however, the Court has 
chosen today a very different course. It does give a passing 
nod to the question of whether one might have to satisfy 
§ 17a (1) before reaching § 17a (1) (e), but then dismisses it 
in rather desultory fashion in a footnote, noting only that 
“there is no reason to believe that any ‘taxes’ made nondis- 
chargeable by the specific terms of §17a(l)(e) would not 
also be ‘taxes’ as that word is used more generally in § 17a 
(1).” Ante, at 274 n. 8. The Court then goes on to interpret 
§ 17a (1) in light of its limiting provision, § 17a (l)(e), in-
stead of the other way around, a tour de force which compels 
admiration if not agreement. The critical, and indeed only, 
question for the Court then becomes whether respondent was 
“required” to collect and pay over the taxes. Finding that 
respondent was so required within the meaning of § 6672 of 

2 There are lower court cases to the contrary. See cases cited ante, at 273 
n. 6. This Une of authority can be traced to Botta v. Scanlon, 314 F. 2d 
392 (CA2 1963), however, where the plaintiff sought an injunction against 
the Internal Revenue Service to restrain the collection of the penalty 
imposed under § 6672. The court denied the injunction on the authority 
of the Anti-Injunction Act, which provides in pertinent part: “[N]o suit for 
the purpose of restraining the . . . collection of any tax shall be maintained 
in any court ....’* 26 U. S. C. § 7421 (a). The court held that this 
section applied to § 6672 penalties as well as taxes because § 6671 (a) of 
the Code provides: “[A]ny reference in this title to ‘tax’ imposed by this 
title shall be deemed also to refer to the penalties . . . provided by this 
subchapter.” 26 U. S. C. § 6671 (a). But while there is clear statutory 
authority for treating a § 6672 penalty as a tax for purposes of administer-
ing the Internal Revenue Code, there is no authority for treating such a 
penalty as a tax for purposes of the Bankruptcy Act. Indeed, the fact 
that Congress clearly recognized the need to specify that a penalty was a 
tax for purposes of the Internal Revenue Code strongly suggests that its 
failure to so specify with respect to the Bankruptcy Act was not an inad-
vertent omission.
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the IRC, the Court concludes he falls within the language of 
§ 17a (1) (e) and that is the end of the matter.

The justifications for engaging in this unorthodox method 
of statutory construction are supposedly threefold, but are, 
in my opinion, far from satisfactory. First, the Court asserts 
that respondent’s liability is clearly encompassed within the 
plain terms of §17a(l)(e). But as indicated above such 
liability is encompassed within the terms of § 17a (1) (e) only 
if we ignore both the structure and purpose of the statute and 
proceed directly to § 17a (1) (e) without considering whether 
§ 17a (1) is first satisfied.

The Court next relies on certain concerns expressed by the 
Treasury Department in a letter from the Assistant Secretary 
to the Chairman of the House Judiciary Committee. No 
doubt § 17a (1) (e) was included partially in response to that 
letter. But there is certainly nothing contained in that or 
any other provision to indicate that in adding § 17a (1) (e) 
Congress also intended to extend the concept of “taxes” in 
§ 17a (1) to include the 100% penalty imposed by § 6672 or 
to encompass a corporate official’s responsibility (presumably 
under the corporate charter and state law) to collect and pay 
over federal withholding taxes. The Court emphasizes the 
phrase “and other persons” in the letter and then observes 
that “[t]here is no reason to believe that Congress did not 
intend to meet Treasury’s concerns in their entirety.” Ante, 
at 277. But emphasizing that phrase to the exclusion of the 
rest of the letter and the language and structure of the 
statute places a weight upon that phrase which it cannot bear. 
Indeed, one could reach a much different conclusion by simply 
emphasizing other parts of the letter, such as the Department’s 

“concertn] with the inequity of granting a taxpayer a 
discharge of his liability for payment of trust fund taxes 
which he has collected from his employees . . . .” (Em-
phasis supplied.) H. R. Rep. No. 372, 88th Cong., 1st 
Sess., 6 (1963).
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And even the Court recognizes that “the Department may not 
have focused on the specific question presented here
Ante, at 277. But most importantly, when interpreting the 
Bankruptcy Act in general, with its fundamental goal of 
rehabilitating bankrupts, and when interpreting this provision 
in particular, with its avowed purpose of furthering that basic 
goal of the Act, the Court is not entitled to make the presump-
tion that it does. Rather, in the absence of a clear congres-
sional expression to the contrary, there is every reason to 
believe that Congress did not intend to make nondischargeable 
in the employee’s bankruptcy proceedings a tax which is legally 
due and owing not by the bankrupt employee, but by the 
employer.

Finally, the Court emphasizes the fact that corporations 
often dissolve upon bankruptcy, thus making all corporate 
debts dischargeable in fact if not in form. Ante, at 278. Thus, 
reasons the Court, it is “most unlikely that the legislature in-
tended § 17a (1) (e) to apply only to the corporation’s liability 
for unpaid withholding taxes.” Ibid. But clearly Congress, 
had it really intended to alleviate the problem to which the 
Court refers, could and hopefully would have used language 
more suited to the purpose. It is also incongruous to impute 
the intent to Congress to make this particular liability non-
dischargeable as to the employee because the corporation will 
dissolve upon bankruptcy and yet to make no other corporate 
liability nondischargeable as to the employee even though 
dissolution of the corporation is just as likely in those cases. 
Such a statutory scheme not only seems at odds with the basic 
notion of what a corporation is all about, i. e., limited liability, 
but it also imposes a potentially crushing liability on corporate 
officials—a liability that is nondischargeable in its entirety 
and virtually in perpetuity. I certainly would not impute 
such an intent to Congress without a much clearer statutory 
directive.

While the lifelong liability which the Court imposes today 
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falls on the shoulders of one who was the chief executive 
officer of a small family business, there is unfortunately noth-
ing in the Court’s reasoning which would prevent the same 
liability from surviving bankruptcy in the case of a comp-
troller, accountant, or bookkeeper who reaped none of the 
fruits of entrepreneurial success other than continued employ-
ment in the corporation, and in some cases possibly not even 
that, see n. 3, infra. So long as the Government in its zeal for 
the collection of the revenue may persuade a bankruptcy court 
that a corporate employee comes within the Court’s Delphic 
construction of 26 U. S. C. § 6672 and 11 U. S. C. § 35 (a)(1) 
(e) (1976 ed.), such a person will be denied the “fresh start” 
which Congress clearly intended to enhance by the 1966 
amendments to the Bankruptcy Act.3 Before the Government 

3 The Court’s lack of concern for the potentially crushing liability it 
imposes on bankrupts is nowhere more evident than at 280 n. 13, ante, where 
the Court notes that “[n]o corporate officer, regardless of title, can be held 
liable under Internal Revenue Code § 6672 unless his position was suffi-
ciently important that he was ‘required to collect, truthfully account for, 
and pay over’ withholding taxes and unless he ‘willfully failfed]’ to meet 
one 'or more of these obligations.” While I certainly do not dispute that 
observation, it does absolutely nothing to allay my fear that this liability 
can be imposed on a variety of salaried corporate employees who enjoy 
none of the fruits of entrepreneurial success other than their continued 
employment. The Federal Reporter is replete with cases in which just 
such individuals have been held liable under § 6672. See, e. g., Adams v. 
United States, 504 F. 2d 73 (CA7 1974) (the court held that an employee of 
a lending institution, who had been placed in charge of a corporation to 
which the institution had loaned money, could be liable under § 6672 for 
failure to pay over withholding taxes collected from the corporation’s 
employees, regardless of the fact that he held no stock or other interest in 
the corporation); Mueller v. Nixon, 470 F. 2d 1348 (CA6 1972) (same); 
Turner v. United States, 423 F. 2d 448 (CA9 1970) (employee of a bank, 
who had been made an officer of a company as a condition of a loan made 
to the company, could be liable under § 6672 for failure to pay over with-
holding taxes collected from the company’s employees). Indeed, it appears 
to be agreed by the Courts of Appeals that a person need not be a share-
holder to be held accountable as a responsible person under § 6672. See, 
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may randomly sweep such persons into a net whereby they are 
denied a discharge, not of their own tax liability but of a pen-
alty imposed upon them for failure to pay over taxes which 
had been withheld by another, I would at least insist on a 
statute which seemed to point in that direction, rather than in 
the opposite one.

e. g., Anderson n . United States, 561 F. 2d 162, 165 (CA8 1977); Hartman 
v. United States, 538 F. 2d 1336, 1340 (CA8 1976); Haff a v. United 
States, 516 F. 2d 931, 935-936 (CA7 1975).
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Petitioner was convicted of mailing obscene materials and advertising 
brochures for such materials in violation of 18 U. S. C. § 1461 (1976 ed.), 
and the Court of Appeals affirmed. Since the materials were mailed prior 
to 1973, he was tried under the standards of Roth n . United States, 354 
U. S. 476, and Memoirs v. Massachusetts, 383 U. S. 413, rather than 
Under those of Miller v. California, 413 U. S. 15. He claims that the 
trial court’s instructions to the jury were improper because they in-
cluded children and sensitive persons within the definition of the com-
munity by whose standards obscenity was to be judged; charged that 
members of deviant sexual groups could be considered in determining 
whether the materials appealed to prurient interest in sex; and also 
charged that pandering could be considered in determining whether the 
materials were obscene. Held:

1. Children are not to be included as part of the “community” as that 
term relates to the “obscene materials” proscribed by § 1461, and hence 
it was error to instruct the jury that children are part of the relevant 
community. A jury conscientiously striving to define such community, 
the “average person,” by whose standards obscenity is to be judged, 
might very well reach a much lower “average” when children are part 
of the equation than it would if it restricted its consideration to the 
effect of allegedly obscene materials on adults. Pp. 296-298.

2. However, inclusion of “sensitive persons” in the charge advising 
the jury of whom the community consists was not error. In the context 
of this case, the community includes all adults who compose it, and a 
jury can consider them all in determining the relevant community 
standards, the vice being in focusing upon the most susceptible or sensi-
tive members rather than in merely including them, as the trial court 
did, along with all others in the community. Pp. 298-301.

3. Nor was the instruction as to deviant groups improper. Nothing 
prevents a court from giving an instruction on prurient appeal to such 
groups as part of an instruction pertaining to appeal to the average 
person when the evidence, as here, would support such a charge. Pp. 
301-303.
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4. The pandering instruction, which permitted the jury to consider 
the touting descriptions in the advertising brochures, along with the 
materials themselves, to determine whether the materials were in-
tended to appeal to the recipient’s prurient interest in sex, i. e., whether 
they were “commercial exploitation of erotica solely for the sake of 
their prurient appeal,” Ginzburg v. United States, 383 U. S. 463, 466, 
was proper in light of the evidence. To aid a jury in determining 
whether materials are obscene, the methods of their creation, promotion, 
or dissemination are relevant. Pp. 303-304.

551 F. 2d 1155, reversed and remanded.

Bur ge r , C. J., delivered the opinion of the Court, in which Whi te , 
Bla ck mu n , Reh nq ui st , and Ste ve ns , J J., joined. Stev en s , J., filed a 
Concurring opinion, post, p. 305. Bre nn an , J., filed a separate opinion, in 
which Ste wa rt  and Mar sha ll , JJ., joined, post, p. 305. Pow ell , J., filed 
a dissenting opinion, post, p. 306.

Bernard A. Berkman argued the cause for petitioner. With 
him on the briefs was Larry S. Gordon.

Jerome M. Feit argued the cause for the United States. 
With him on the brief were Solicitor General McCree and 
Assistant Attorney General Civiletti.

Mr . Chief  Justi ce  Burger  delivered the opinion of the 
Court.

We granted certiorari in this case to decide whether the 
court’s instructions in a trial for mailing obscene materials 
prior to 1973, and therefore tried under the Roth-Memoirs 
standards, could properly include children and sensitive per-
sons within the definition of the community by whose stand-
ards obscenity is to be judged. We are also asked to 
determine whether the evidence supported a charge that mem-
bers of deviant sexual groups may be considered in determin-
ing whether the materials appealed to prurient interest in sex; 
whether a charge of pandering was proper in light of the evi-
dence; and whether comparison evidence proffered by peti-
tioner should have been admitted on the issue of contemporary 
community standards.
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Petitioner was convicted after a jury trial in United States 
District Court on 11 counts, charging that he had mailed 
obscene materials and advertising brochures for obscene mate-
rials in violation of 18 U. S. C. § 1461 (1976 ed.).1 On appeal, 
his conviction was reversed on the grounds that the instruc-
tions to the jury defining obscenity had been cast under the 
standards established in Miller v. California, 413 U. S. 15 
(1973), although the offenses charged occurred in 1971 when 
the standards announced in Roth v. United States, 354 U. S. 
476 (1957), and particularized in Memoirs v. Massachusetts, 
383 U. S. 413 (1966), were applicable. Accordingly, the case 
was remanded to the District Court for a new trial under the 
standards controlling in 1971. No. 73-2900 (CA9 Feb. 5, 
1975, rehearing denied May 13, 1975); see Marks v. United 
States, 430 U. S. 188 (1977).

On retrial in 1976, petitioner was again convicted on the 
same 11 counts. He was sentenced to terms of four years’ 
imprisonment on each count, the terms to be served concur-
rently, and fined $500 on each count, for a total fine of $5,500. 
The Court of Appeals affirmed. 551 F. 2d 1155 (CA9 1977).

I

The evidence presented by the Government in its case in 
chief consisted of materials mailed by the petitioner accom-
panied by a stipulation of facts which, among other things, 
recited that petitioner, knowing the contents of the mailings,1 2 
had “voluntarily and intentionally” used the mails on 11 
occasions to deliver brochures illustrating sex books, maga-

1 Title 18 U. S. C. § 1461 (1976 ed.) declares, in essence, that obscene 
materials are nonmailable and the Postal Service may not be used to 
convey them. It provides for fines and imprisonment upon conviction for 
its violation.

2 Two of the 11 paragraphs of the stipulation, corresponding to the 
evidence relating to the 11 charges, do not recite that petitioner knew the 
contents of those two particular mailings. Neither party has made an 
issue of this apparent oversight and we believe it is without significance.
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zines, and films, and to deliver a sex magazine (one count) 
and a sex film (one count), with the intention that these were 
for the personal use of the recipients. From the stipulation 
and the record, it appears undisputed that the recipients were 
adults who resided both within and without the State of Cali-
fornia. Because of the basis of our disposition of this case, 
it is unnecessary for us to review the contents of the exhibits 
in detail.

The defense consisted of expert testimony and surveys 
offered to demonstrate that the materials did not appeal to 
prurient interest, were not in conflict with community stand-
ards, and had redeeming social value. Two films were prof-
fered by the defense for the stated purpose of demonstrating 
that comparable material had received wide box office accept-
ance, thus demonstrating that the materials covered by the 
indictment were not obscene and complied with community 
standards.

As a rebuttal witness, the Government presented an expert 
who testified as to what some of the exhibits depicted and that 
in his opinion they appealed to the prurient interest of the 
average person and to that of members of particular deviant 
groups.

II
In this Court, as in the Court of Appeals, petitioner chal-

lenges four parts of the jury instructions and the trial court’s 
rejection of the comparison films.
A. Instruction as to Children

Petitioner challenges that part of the jury instruction which 
read:

“In determining community standards, you are to con-
sider the community as a whole, young and old, educated 
and uneducated, the religious and the irreligious, men, 
women and children, from all walks of life.” (Emphasis 
added.)
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The Court of Appeals concluded that the inclusion of chil-
dren was “unnecessary” and that it would “prefer that chil-
dren be excluded from the court’s [jury] instruction until 
the Supreme Court clearly indicates that inclusion is proper.” 
551 F. 2d, at 1158. It correctly noted that this Court had 
been ambivalent on this point, having sustained the conviction 
in Roth, supra, where the instruction included children, and 
having intimated later in Ginzburg v. United States, 383 U. S. 
463, 465 n. 3 (1966), that it did not necessarily approve the 
inclusion of “children” as part of the community instruction.3

Reviewing the charge as a whole under the traditional 
standard of review, cogent arguments can be made that the 
inclusion of children was harmless error, see Handing v. 
United States, 418 U. S. 87, 107 (1974); however, the courts, 
the bar, and the public are entitled to greater clarity than is 
offered by the ambiguous comment in Ginzburg on this score. 
Since this is a federal prosecution under an Act of Congress, 
we elect to take this occasion to make clear that children are 
not to be included for these purposes as part of the “com-
munity” as that term relates to the “obscene materials” 
proscribed by 18 U. S. C. § 1461 (1976 ed.). Cf. Cupp n . 
Naughten, 414 U. S. 141, 146 (1973).

Earlier in the same Term in which Roth was decided, the 
Court had reversed a conviction under a state statute which 

3 Indeed, confusion over this issue might have been foreseen in light 
of Mr. Justice Harlan’s separate opinion in Roth and its companion case, 
Alberts v. California. He observed that the correctness of the charge in 
Roth was not before the Court, but must be assumed correct. It was 
the constitutionality of the statute which was being decided. 354 U. S., 
at 499 n. 1, 507 n. 8. Simultaneously, he said that he “agree[d] with 
the Court, of course, that the books must be judged as a whole and 
in relation to the normal adult reader,” id., at 502 (emphasis added; re-
ferring to Alberts), but the “charge [in Roth] fail[ed] to measure up to 
the standards which I understand the Court to approve . . . .” Id., at 507.

The trial judge tried to accommodate petitioner’s demand that he be 
tried under Roth-Memoirs, and gave almost precisely the same instruc-
tion in this case as had apparently been approved in Roth.
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made criminal the dissemination of a book “found to have a 
potentially deleterious influence on youth.” Butler v. Michi-
gan, 352 U. S. 380, 383 (1957). The statute was invalidated 
because its “incidence ... is to reduce the adult population ... 
to reading only what is fit for children.” Ibid. The instruc-
tion given here, when read as a whole, did not have an effect 
so drastic as the Butler statute. But it may well be that a 
jury conscientiously striving to define the relevant community 
of persons, the “average person,” Smith v. United States, 431 
U. S. 291, 304 (1977), by whose standards obscenity is to be 
judged, would reach a much lower “average” when children are 
part of the equation than it would if it restricted its considera-
tion to the effect of allegedly obscene materials on adults. 
Cf. Ginsberg v. New York, 390 U. S. 629 (1968). There was 
no evidence that children were the intended recipients of the 
materials at issue here, or that petitioner had reason to know 
children were likely to receive the materials. Indeed, an 
affirmative representation was made that children were not 
involved in this case.4 We therefore conclude it was error to 
instruct the jury that they were a part of the relevant com-
munity, and accordingly the conviction cannot stand.
B. Instruction as to Sensitive Persons

It does not follow, however, as petitioner contends, that the 
inclusion of “sensitive persons” in the charge advising the jury 
of whom the community consists was error. The District 
Court’s charge was:

“Thus the brochures, magazines and film are not to be 

4 During voir dire, in response to a prospective juror’s question, and 
after a bench conference with counsel for both sides, the District Judge 
said, “[I]n no way does [the case] involve any distribution of material 
of any kind to children, and that the evidence will, that there will be a 
stipulation even that there has been no exposure of any of this evidence to 
children.”

Though the stipulation did not specifically state no children were in-
volved, it could be so inferred upon reading it. The Government does not 
contend otherwise.
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judged on the basis of your personal opinion. Nor are 
they to be judged by their effect on a particularly sensi-
tive or insensitive person or group in the community. 
You are to judge these materials by the standard of the 
hypothetical average person in the community, but in 
determining this average standard you must include the 
sensitive and the insensitive, in other words, you must 
include everyone in the community.” (Emphasis added.)

Petitioner’s reliance on passages from Miller, 413 U. S., at 
33, and Smith v. United States, supra, at 304, for the proposi-
tion that inclusion of sensitive persons in the relevant com-
munity was error is misplaced. In Miller we said,

“[T]he primary concern with requiring a jury to apply 
the standard of ‘the average person, applying contempo-
rary community standards’ is to be certain that, so far as 
material is not aimed at a deviant group, it will be judged 
by its impact on an average person, rather than a par-
ticularly susceptible or sensitive person—or indeed a 
totally insensitive one. See Rothv. United States, supra, 
at 489.”

This statement was essentially repeated in Smith:
“[T]he Court has held that § 1461 embodies a require-
ment that local rather than national standards should be 
applied. Hamling v. United States, supra. Similarly, 
obscenity is to be judged according to the average person 
in the community, rather than the most prudish or the 
most tolerant. Hamling v. United States, supra; Miller 
v. California, supra; Roth v. United States, 354 U. S. 476 
(1957). Both of these substantive limitations are passed 
on to the jury in the form of instructions.” (Footnote 
omitted.)

The point of these passages was to emphasize what was an 
issue central to Roth, that “judging obscenity by the effect of 
isolated passages upon the most susceptible persons, might well 
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encompass material legitimately treating with sex, and so it 
must be rejected as unconstitutionally restrictive of the free-
doms of speech and press.” 354 U. S., at 489.5 But nothing 
in those opinions suggests that “sensitive” and “insensitive” 
persons, however defined, are to be excluded from the com-
munity as a whole for the purpose of deciding if materials are 
obscene. In the narrow and limited context of this case, the 
community includes all adults who constitute it, and a jury 
can consider them all in determining relevant community 
standards. The vice is in focusing upon the most susceptible 
or sensitive members when judging the obscenity of materials, 
not in including them along with all others in the community. 
See Mishkin v. New York, 383 U. S. 502, 508-509 (1966).

Petitioner relies also on Hamling v. United States, 418 U. S. 
87 (1974), to support his argument. Like Miller and Smith, 
supra, though, Hamling merely restated the by now familiar 
rule that jurors are not to base their decision about the mate-
rials on their “personal opinion, nor by its effect on a particu-
larly sensitive or insensitive person or group.” 418 U. S., at 
107. It is clear the trial court did not instruct the jury to 
focus on sensitive persons or groups. It explicitly said the 
jury should not use sensitive persons as a standard, and em-
phasized that in determining the “average person” standard 
the jury “must include the sensitive and the insensitive, in 
other words ... everyone in the community.”

The difficulty of framing charges in this area is well recog-
nized. But the term “average person” as used in this charge 
means what it usually means, and is no less clear than “reason-
able person” used for generations in other contexts. Cf. 
Hamling v. United States, supra, at 104^105. Cautionary 
instructions to avoid subjective personal and private views in 
determining community standards can do no more than tell 
the individual juror that in evaluating the hypothetical “aver-

5 This rejected standard for judging obscenity was first articulated in 
The Queen v. Hicklin, [1868] L. R. 3 Q. B. 360.
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age person” he is to determine the collective view of the 
community, as best as it can be done.

Simon E. Sobeloff, then Solicitor General, later Chief Judge 
of the United States Court of Appeals for the Fourth Circuit, 
very aptly stated the dilemma:

“Is the so-called definition of Negligence really a defini-
tion? What could be fuzzier than the instruction to the 
jury that negligence is a failure to observe that care 
which would be observed by ia ‘reasonable man’—a 
chimerical creature conjured up to give an aura of 
definiteness where definiteness is hot possible. . . .

“Every man is likely to think of himself as the happy 
exemplification of ‘the reasonable man’; and so the stand-
ard he adopts in order to fulfill the law’s prescription will 
resemble himself, or what he thinks he is, or what he 
thinks he should be, even if he is not. All these shifts 
and variations of his personal norm will find reflection in 
the verdict. The whole business is necessarily equivocal. 
This we recognize, but we are reconciled to the impossi-
bility of discovering any form of words that will ring with 
perfect clarity and be automatically self-executing. Alas, 
there is no magic push-button in this or in other branches 
of the law.” (Emphasis added.)6

However one defines “sensitive” or “insensitive” persons, 
they are part of the community. The contention that the 
instruction was erroneous because it included sensitive persons 
is therefore without merit.
C. Instruction as to Deviant Groups

Challenge is made to the inclusion of “members of a deviant 
sexual group” in the charge which recited:

“The first test to be applied, in determining whether a 
given picture is obscene, is whether the predominant 

6 Sobeloff, Insanity and the Criminal Law: From McNaghten to Durham, 
and Beyond, 41 A. B. A. J. 793,796 (1955).
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theme or purpose of the picture, when, viewed as a whole 
and not part by part, and when considered in relation to 
the intended and probable recipients, is an appeal to the 
prurient interest of the average person of the community 
as a whole or the prurient interest of members of a 
deviant sexual group at the time of mailing.

“In applying this test, the question involved is not how 
the picture now impresses the individual juror, but rather, 
considering the intended and probable recipients, how the 
picture would have impressed the average person, or a 
member of a deviant sexual group at the time they re-
ceived the picture.”

Examination of some of the materials could lead to the 
reasonable conclusion that their prurient appeal would be 
more acute to persons of deviant persuasions, but it is equally 
clear they were intended to arouse the prurient interest of 
any reader or observer. Nothing prevents a court from giv-
ing an instruction on prurient appeal to deviant sexual groups 
as part of an instruction pertaining to appeal to the average 
person when the evidence, as here, would support such a 
charge. See Hamling v. United States, supra, at 128-130. 
Many of the exhibits depicted aberrant sexual activities. 
These depictions were generally provided along with or as a 
part of the materials which apparently were thought likely to 
appeal to the prurient interest in sex of nondeviant persons. 
One of the mailings even provided a list of deviant sexual 
groups which the recipient was asked to mark to indicate 
interest in receiving the type of materials thought appealing 
to that particular group.

Whether materials are obscene generally can be decided by 
viewing them; expert testimony is not necessary. Ginzburg v. 
United States, 383 U. S., at 465; Hamling v. United States, 
supra, at 100; see Jacobellis v. Ohio, 378 U. S. 184, 197 (1964) 
(Stew art , J., concurring). But petitioner claims that to sup-
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port an instruction on appeal to the prurient interest of 
deviants, the prosecution must come forward with evidence to 
guide the jury in its deliberations, since jurors cannot be pre-
sumed to know the reaction of such groups to stimuli as they 
would that of the average person. Concededly, in the past we 
have “reserve [d] judgment... on the extreme case . . . where 
contested materials are directed at such a bizarre deviant group 
that the experience of the trier of fact would be plainly 
inadequate to judge whether the material appeals to the 
[particular] prurient interest.” Paris Adult Theatre I v. 
Slaton, 413 U. S. 49, 56 n. 6 (1973). But here we are not 
presented with that “extreme” case because the Government 
did in fact present expert testimony on rebuttal which, when 
combined with the exhibits themselves, sufficiently guided the 
jury. This instruction, therefore, was acceptable.

D. Instruction as to Pandering
Pandering is “the business of purveying textual or graphic 

matter openly advertised to appeal to the erotic interest of 
their customers.” Ginzburg v. United States, supra, at 467, 
citing Roth v. United States, 354 U. S., at 495-496 (Warren, 
C. J., concurring). We have held, and reaffirmed, that to aid a 
jury in its determination of whether materials are obscene, the 
methods of their creation, promotion, or dissemination are 
relevant. Splawn v. California, 431 U. S. 595, 598 (1977); 
Hamlin g v. United States, 418 U. S., at 130. In essence, the 
Court has considered motivation relevant to the ultimate 
evaluation if the prosecution offers evidence of motivation.

In this case the trial judge gave a pandering instruction 
to which the jury could advert if it found “this to be a close 
case” under the three part Roth-Memoirs test. This was not 
a so-called finding instruction which removed the jury’s dis-
cretion; rather it permitted the jury to consider the touting 
descriptions along with the materials themselves to determine 
whether they were intended to appeal to the recipient’s 
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prurient interest in sex, whether they were “commercial ex-
ploitation of erotica solely for the sake of their prurient 
appeal,” Ginzburg, supra, at 466, if indeed the evidence 
admitted of any other purpose. And while it is true the 
Government offered no extensive evidence of the methods 
of production, editorial goals, if any, methods of operation, 
or means of delivery other than the mailings and the names, 
locations, and occupations of the recipients, the evidence was 
sufficient to trigger the Ginzburg pandering instruction.
E. Exclusion of Comparison Evidence

At trial petitioner proffered, and the trial judge rejected, 
two films which were said to have had considerable popular 
and commercial success when displayed in Los Angeles and 
elsewhere around the country. He proffered this assertedly 
comparable material as evidence that materials as explicit as 
his had secured community tolerance. Apparently the theory 
was that display of such movies had altered the level of com-
munity tolerance.

On appeal the Court of Appeals began an inquiry into 
whether the comparison evidence should have been admitted. 
It held that exclusion of the evidence was proper as to the 
printed materials; but it abandoned the inquiry when, in 
reliance on the so-called concurrent-sentence doctrine, it 
concluded that even if the comparison evidence had been 
improperly excluded as to the count involving petitioner’s 
film, the sentence would not be affected. It therefore exer-
cised its discretion not to pass on the admissibility of the 
comparison evidence and hence did not review the convic-
tion on the film count.7

However, the sentences on the 11 counts were not in fact 
fully concurrent; petitioner’s 11 prison terms of four years 
each were concurrent but the $500 fines on each of the counts

7 The validity of the concurrent-sentence doctrine is not challenged here. 
See Benton v. Maryland, 395 U. S. 784, 791 (1969).
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were cumulative, totaling $5,500, so that a separate fine of 
$500 was imposed on the film count. Petitioner thus had at 
least a pecuniary interest in securing review of his conviction 
on each of the counts.

In light of our disposition of the case the issue of admissi-
bility of the comparison evidence is not before us, and we 
leave it to the Court of Appeals to decide whether or to what 
extent such evidence is relevant to a jury’s evaluation of com-
munity standards.

Accordingly, the case is remanded to the Court of Appeals 
for further consideration consistent with this opinion.

Reversed and remanded.

Mr . Justice  Stevens , concurring.
If the Court were prepared to re-examine this area of the 

law, I would vote to reverse this conviction with instructions 
to dismiss the indictment. See Marks v. United States, 430 
U. S. 188, 198 (Stevens , J., concurring and dissenting) ; Smith 
v. United States, 431 U. S. 291, 311 (Stevens , J., dissenting) ; 
Splawn v. California, 431 U. S. 595, 602 (Stevens , J., dissent-
ing) ; Ward v. Illinois, 431 U. S. 767, 777 (Stevens , J., dis-
senting). But my views are not now the law. The opinion 
that The  Chief  Justice  has written is faithful to the cases 
on which it relies. For that reason, and because a fifth vote 
is necessary to dispose of this case, I join his opinion.

Mr . Justice  Brennan , with whom Mr . Justice  Stewart  
and Mr . Justice  Marshall  join.

I concur in the judgment reversing petitioner’s conviction. 
However, because I adhere to the view that this statute is 
“ ‘clearly overbroad and unconstitutional on its face,’ ” see, 
e. g., Millican n . United States, 418 U. S. 947, 948 (1974) 
(Brennan , J., dissenting), quoting United States v. Orito, 
413 U. S. 139, 148 (1973) (Brennan , J., dissenting), I would
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not remand for further consideration but rather with direction 
to dismiss the indictment.

Mr . Justic e  Powell , dissenting.
Although I agree with the Court that in a federal prosecu-

tion the instruction as to children should not have been given, 
on the facts of this case I view the error as harmless beyond a 
reasonable doubt. I therefore would affirm the judgment of 
the Court of Appeals.
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Syllabus

MARSHALL, SECRETARY OF LABOR, et  al . v . 
BARLOW’S, INC.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF IDAHO

No. 76-1143. Argued January 9, 1978—Decided May 23, 1978

Appellee brought this action to obtain injunctive relief against a warrantless 
inspection of its business premises pursuant to § 8 (a) of the Occupa-
tional Safety and Health Act of 1970 (OSHA), which empowers agents 
of the Secretary of Labor to search the work area of any employment 
facility within OSHA’s jurisdiction for safety hazards and violations 
of OSHA regulations. A three-judge District Court ruled in appellee’s 
favor, concluding, in reliance on Camara v. Municipal Court, 387 U. S. 
523, 528-529, and See v. Seattle, 387 U. S. 541, 543, that the Fourth 
Amendment required a warrant for the type of search involved and that 
the statutory authorization for warrantless inspections was unconstitu-
tional. Held: The inspection without a warrant or its equivalent 
pursuant to § 8 (a) of OSHA violated the Fourth Amendment. Pp. 
311-325.

(a) The rule that warrantless searches are generally unreasonable 
applies to commercial premises as well as homes. Camara n . Municipal 
Court, supra, and See v. Seattle, supra. Pp. 311-313.

(b) Though an exception to the search warrant requirement has been 
recognized for “closely regulated” industries “long subject to close super-
vision and inspection,” Colonnade Catering Corp. v. United States, 397 
U. S. 72, 74, 77, that exception does not apply simply because the busi-
ness is in interstate commerce. Pp. 313-314.

(c) Nor does an employer’s necessary utilization of employees in his 
operation mean that he has opened areas where the employees alone 
are permitted to the warrantless scrutiny of Government agents. Pp. 
314-315.

(d) Insofar as experience to date indicates, requiring warrants to make 
OSHA inspections will impose no serious burdens on the inspection sys-
tem or the courts. The advantages of surprise through the opportunity 
of inspecting without prior notice will not be lost if, after entry to an 
inspector is refused, an ex parte warrant can be obtained, facilitating an 
inspector’s reappearance at the premises without further notice; and 
appellant Secretary’s entitlement to a warrant will not depend on his 
demonstrating probable cause to believe that conditions on the premises
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violate OSHA but merely that reasonable legislative or administrative 
standards for conducting an inspection are satisfied with respect to a 
particular establishment. Pp. 315—321.

(e) Requiring a warrant for OSHA inspections does not mean that, as 
a practical matter, warrantless-search provisions in other regulatory 
statutes are unconstitutional, as the reasonableness of those provisions 
depends upon the specific enforcement needs and privacy guarantees of 
each statute. Pp. 321-322.

424 F. Supp. 437, affirmed.

Whi te , J., delivered the opinion of the Court, in which Bur ge r , C. J., 
and Stew art , Mar shal l , and Pow el l , JJ., joined. Ste ve ns , J., filed a 
dissenting opinion, in which Bla ck mun  and Rehn qui st , JJ., joined, post, 
p. 325. Bre nn an , J., took no part in the consideration or decision of the 
case.

Solicitor General McCree argued the cause for appellants. 
With him on the briefs were Deputy Solicitor General Wallace, 
Stuart A. Smith, and Michael H. Levin.

John L. Runft argued the cause for appellee. With him on 
the brief was Iver J. Longeteig*

*Warren Spannaus, Attorney General of Minnesota, Richard B. Allyn, 
Solicitor General, and Steven M. Gunn and Richard A. Lockridge, Special 
Assistant Attorneys General, filed a brief for 11 States as amici curiae 
urging reversal, joined by the Attorneys General for their respective States 
as follows: Frank J. Kelley of Michigan, William F. Hyland of New Jerssey, 
Toney Anaya of New Mexico, Rufus Edmisten of North Carolina, Robert 
P. Kane of Pennsylvania, Daniel R. McLeod of South Carolina, M. Jerome 
Diamond of Vermont, Anthony F. Troy of Virginia, and V. Frank 
Mendicino of Wyoming. Briefs of amici curiae urging reversal were filed 
by J. Albert Woil and Laurence Gold for the American Federation of Labor 
and Congress of Industrial Organizations; and by Michael R. Sherwood for 
the Sierra Club et al.

Briefs of amici curiae urging affirmance were filed by Wayne L. Kidwell, 
Attorney General of Idaho, and Guy G. Hurlbutt, Chief Deputy Attorney 
General, Robert B. Hansen, Attorney General of Utah, and Michael L. 
Deamer, Deputy Attorney General, for the States of Idaho and Utah; by 
Allen A. Lauterbach for the American Farm Bureau Federation; by Robert 
T. Thompson, Lawrence Kraus, and Stanley T. Kaleczyc for the Chamber 
of Commerce of the United States; by Anthony J. Obaddl, Steven R.
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Mr . Justice  White  delivered the opinion of the Court.
Section 8 (a) of the Occupational Safety and Health Act of 

1970 (OSHA or Act)1 empowers agents of the Secretary of 
Labor (Secretary) to search the work area of any employment 
facility within the Act’s jurisdiction. The purpose of the 
search is to inspect for safety hazards and violations of OSHA 
regulations. No search warrant or other process is expressly 
required under the Act.

On the morning of September 11, 1975, an OSHA inspector 
entered the customer service area of Barlow’s, Inc., an elec-
trical and plumbing installation business located in Pocatello, 
Idaho. The president and general manager, Ferrol G. “Bill” 
Barlow, was on hand; and the OSHA inspector, after showing 
his credentials,* 1 2 informed Mr. Barlow that he wished to con-

Seniler, Stephen C. Yohay, Leonard J. Theberge, Edward H. Dowd, and 
Janies Watt for the Mountain States Legal Foundation; by James D. 
McKevitt for the National Federation of Independent Business; and by 
Ronald A. Zumbrun, John H. Findley, Albert Ferri, Jr., and W. Hugh 
O’Riordan for the Pacific Legal Foundation.

Briefs of amici curiae were filed by Robert E. Rader, Jr., for the 
American Conservative Union; and by David Ooldberger, Barbara O’Toole, 
McNeill Stokes, Ira J. Smotherman, Jr., and David Rudenstine for the 
Roger Baldwin Foundation, Inc., of the American Civil Liberties Union, 
Illinois Division.

1 “In order to carry out the purposes of this chapter, the Secretary, upon 
presenting appropriate credentials to the owner, operator, or agent in 
charge, is authorized—

“(1) to enter without delay and at reasonable times any factory, plant, 
establishment, construction site, or other area, workplace or environment 
where work is performed by an employee of an employer; and

“(2) to inspect and investigate during regular working hours and at 
other reasonable times, and within reasonable limits and in a reasonable 
manner, any such place of employment and all pertinent conditions, struc-
tures, machines, apparatus, devices, equipment, and materials therein, and 
to question privately any such employer, owner, operator, agent, or 
employee.” 84 Stat. 1598, 29 U. S. C. § 657 (a).

2 This is required by the Act. See n. 1, supra.
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duct a search of the working areas of the business. Mr. 
Barlow inquired whether any complaint had been received 
about his company. The inspector answered no, but that 
Barlow’s, Inc., had simply turned up in the agency’s selection 
process. The inspector again asked to enter the nonpublic 
area of the business; Mr. Barlow’s response was to inquire 
whether the inspector had a search warrant. The inspector 
had none. Thereupon, Mr. Barlow refused the inspector 
admission to the employee area of his business. He said he 
was relying on his rights as guaranteed by the Fourth Amend-
ment of the United States Constitution.

Three months later, the Secretary petitioned the United 
States District Court for the District of Idaho to issue an order 
compelling Mr. Barlow to admit the inspector.3 The requested 
order was issued on December 30, 1975, and was presented to 
Mr. Barlow on January 5, 1976. Mr. Barlow again refused 
admission, and he sought his own injunctive relief against the 
warrantless searches assertedly permitted by OSHA. A three- 
judge court was convened. On December 30, 1976, it ruled 
in Mr. Barlow’s favor. 424 F. Supp. 437. Concluding that 
Camara v. Municipal Court, 387 U. S. 523, 528-529 (1967), 
and See v. Seattle, 387 U. S. 541, 543 (1967), controlled this 
case, the court held that the Fourth Amendment required a 
warrant for the type of search involved here4 and that the 
statutory authorization for warrantless inspections was uncon-
stitutional. An injunction against searches or inspections 
pursuant to § 8 (a) was entered. The Secretary appealed, 
challenging the judgment, and we noted probable jurisdic-
tion. 430 U. S. 964.

3 A regulation of the Secretary, 29 CFR § 1903.4 (1977), requires an 
inspector to seek compulsory process if an employer refuses a requested 
search. See infra, at 317, and n. 12.

4 No res judicata bar arose against Mr. Barlow from the December 30, 
1975, order authorizing a search, because the earlier decision reserved the 
constitutional issue. See 424 F. Supp. 437.
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I

The Secretary urges that warrantless inspections to enforce 
OSHA are reasonable within the meaning of the Fourth 
Amendment. Among other things, he relies on § 8 (a) of the 
Act, 29 U. S. C. §657 (a), which authorizes inspection of 
business premises without a warrant and which the Secretary 
urges represents a congressional construction of the Fourth 
Amendment that the courts should not reject. Regrettably, 
we are unable to agree.

The Warrant Clause of the Fourth Amendment protects 
commercial buildings as well as private homes. To hold 
otherwise would belie the origin of that Amendment, and the 
American colonial experience. An important forerunner of 
the first 10 Amendments to the United States Constitution, 
the Virginia Bill of Rights, specifically opposed “general war-
rants, whereby an officer or messenger may be commanded to 
search suspected places without evidence of a fact com-
mitted.” 5 The general warrant was a recurring point of con-
tention in the Colonies immediately preceding the Revolution.6 
The particular offensiveness it engendered was acutely felt 
by the merchants and businessmen whose premises and prod-
ucts were inspected for compliance with the several parlia-
mentary revenue measures that most irritated the colonists.7 
“[T]he Fourth Amendment’s commands grew in large meas-
ure out of the colonists’ experience with the writs of assist-
ance . . . [that] granted sweeping power to customs officials 
and other agents of the King to search at large for smuggled 
goods.” United States v. Chadwick, 433 U. S. 1, 7-8 (1977).

5 H. Commager, Documents of American History 104 (8th ed. 1968).
6 See, e. g., Dickerson, Writs of Assistance as a Cause of the Revolution 

in The Era of the American Revolution 40 (R. Morris ed. 1939).
7 The Stamp Act of 1765, the Townshend Revenue Act of 1767, and the 

tea tax of 1773 are notable examples. See Commager, supra, n. 5, at 53, 63. 
For commentary, see 1 S. Morison, H. Commager, & W. Leuchtenburg, The 
Growth of the American Republic 143, 149, 159 (1969).
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See also G. M. Leasing Corp. v. United States, 429 U. S. 
338, 355 (1977). Against this background, it is untenable 
that the ban on warrantless searches was not intended to 
shield places of business as well as of residence.

This Court has already held that warrantless searches are 
generally unreasonable, and that this rule applies to com-
mercial premises as well as homes. In Camara v. Municipal 
Court, supra, at 528-529, we held:

“[E]xcept in certain carefully defined classes of cases, a 
search of private property without proper consent is 
‘unreasonable’ unless it has been authorized by a valid 
search warrant.”

On the same day, we also ruled:
“As we explained in Camara, a search of private houses 
is presumptively unreasonable if conducted without a 
warrant. The businessman, like the occupant of a resi-
dence, has a constitutional right to go about his business 
free from unreasonable official entries upon his private 
commercial property. The businessman, too, has that 
right placed in jeopardy if the decision to enter and 
inspect for violation of regulatory laws can be made and 
enforced by the inspector in the field without official 
authority evidenced by a warrant.” See v. Seattle, supra, 
at 543.

These same cases also held that the Fourth Amendment 
prohibition against unreasonable searches protects against 
warrantless intrusions during civil as well as criminal investi-
gations. Ibid. The reason is found in the “basic purpose of 
this Amendment . . . [which] is to safeguard the privacy and 
security of individuals against arbitrary invasions by gov-
ernmental officials.” Camara, supra, at 528. If the govern-
ment intrudes on a person’s property, the privacy interest 
suffers whether the government’s motivation is to investigate 
violations of criminal laws or breaches of other statutory or
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regulatory standards. It therefore appears that unless some 
recognized exception to the warrant requirement applies, See 
v. Seattle would require a warrant to conduct the inspection 
sought in this case.

The Secretary urges that an exception from the search 
warrant requirement has been recognized for “pervasively reg-
ulated business[es],” United States v. Biswell, 406 U. S. 311, 
316 (1972), and for “closely regulated” industries “long sub-
ject to close supervision and inspection.” Colonnade Cater-
ing Corp. v. United States, 397 U. S. 72, 74, 77 (1970). These 
cases are indeed exceptions, but they represent responses to 
relatively unique circumstances. Certain industries have 
such a history of government oversight that no reasonable 
expectation of privacy, see Katz v. United States, 389 U. S. 
347, 351-352 (1967), could exist for a proprietor over the 
stock of such an enterprise. Liquor (Colonnade) and firearms 
(Biswell) are industries of this type; when an entrepreneur 
embarks upon such a business, he has voluntarily chosen to 
subject himself to a full arsenal of governmental regulation.

Industries such as these fall within the “certain carefully 
defined classes of cases,” referenced in Camara, 387 U. S., at 528. 
The element that distinguishes these enterprises from ordinary 
businesses is a long tradition of close government supervision, 
of which any person who chooses to enter such a business must 
already be aware. “A central difference between those cases 
[Colonnade and BisweW] and this one is that businessmen 
engaged in such federally licensed and regulated enterprises 
accept the burdens as well as the benefits of their trade, 
whereas the petitioner here was not engaged in any regulated 
or licensed business. The businessman in a regulated industry 
in effect consents to the restrictions placed upon him.” 
Almeida-Sanchez v. United States, 413 U. S. 266, 271 (1973).

The clear import of our cases is that the closely regulated 
industry of the type involved in Colonnade and Biswell is the 
exception. The Secretary would make it the rule. Invoking 
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the Walsh-Healey Act of 1936, 41 U. S. C. § 35 et seq., the 
Secretary attempts to support a conclusion that all businesses 
involved in interstate commerce have long been subjected to 
close supervision of employee safety and health conditions. 
But the degree of federal involvement in employee working 
circumstances has never been of the order of specificity and 
pervasiveness that OSHA mandates. It is quite unconvincing 
to argue that the imposition of minimum wages and maximum 
hours on employers who contracted with the Government under 
the Walsh-Healey Act prepared the entirety of American 
interstate commerce for regulation of working conditions to 
the minutest detail. Nor can any but the most fictional sense 
of voluntary consent to later searches be found in the single 
fact that one conducts a business affecting interstate com-
merce; under current practice and law, few businesses can be 
conducted without having some effect on interstate commerce.

The Secretary also attempts to derive support for a 
Colonnade-Biswell-type exception by drawing analogies from 
the field of labor law. In Republic Aviation Corp. v. NLRB, 
324 U. S. 793 (1945), this Court upheld the rights of employees 
to solicit for a union during nonworking time where efficiency 
was not compromised. By opening up his property to employ-
ees, the employer had yielded so much of his private property 
rights as to allow those employees to exercise § 7 rights under 
the National Labor Relations Act. But this Court also held 
that the private property rights of an owner prevailed over the 
intrusion of nonemployee organizers, even in nonworking areas 
of the plant and during nonworking hours. NLRB v. Babcock 
& Wilcox Co., 351 U. S. 105 (1956).

The critical fact in this case is that entry over Mr. Barlow’s 
objection is being sought by a Government agent.8 Employees 

8 The Government has asked that Mr. Barlow be ordered to show cause 
why he should not be held in contempt for refusing to honor the inspection 
order, and its position is that the OSHA inspector is now entitled to 
enter at once, over Mr. Barlow’s objection.
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are not being prohibited from reporting OSHA violations. 
What they observe in their daily functions is undoubtedly 
beyond the employer’s reasonable expectation of privacy. The 
Government inspector, however, is not an employee. Without 
a warrant he stands in no better position than a member of 
the public. What is observable by the public is observable, 
without a warrant, by the Government inspector as well.9 
The owner of a business has not, by the necessary utilization 
of employees in his operation, thrown open the areas where 
employees alone are permitted to the warrantless scrutiny of 
Government agents. That an employee is free to report, and 
the Government is free to use, any evidence of noncompliance 
with OSHA that the employee observes furnishes no justifica-
tion for federal agents to enter a place of business from which 
the public is restricted and to conduct their own warrantless 
search.10

II
The Secretary nevertheless stoutly argues that the enforce-

ment scheme of the Act requires warrantless searches, and 
that the restrictions on search discretion contained in the Act 
and its regulations already protect as much privacy as a 
warrant would. The Secretary thereby asserts the actual 
reasonableness of OSHA searches, whatever the general rule 
against warrantless searches might be. Because “reasonable-
ness is still the ultimate standard,” Camara v. Municipal 

9 Cf. Air Pollution Variance Bd. v. Western Alfalfa Corp., 416 U. 8. 861 
(1974).

19 The automobile-search cases cited by the Secretary are even less help-
ful to his position than the labor cases. The fact that automobiles occupy 
a special category in Fourth Amendment case law is by now beyond doubt 
due, among other factors, to the quick mobility of a car, the registration 
requirements of both the car and the driver, and the more available oppor-
tunity for plain-view observations of a car’s contents. Cady v. Dombrow-
ski, 413 U. 8. 433, 441-442 (1973); see also Chambers v. Maroney, 399 
U. 8. 42, 48-51 (1970). Even so, probable cause has not been abandoned 
as a requirement for stopping and searching an automobile.
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Court, 387 U. S., at 539, the Secretary suggests that the Court 
decide whether a warrant is needed by arriving at a sensible 
balance between the administrative necessities of OSHA 
inspections and the incremental protection of privacy of busi-
ness owners a warrant would afford. He suggests that only a 
decision exempting OSHA inspections from the Warrant 
Clause would give “full recognition to the competing public 
and private interests here at stake.” Ibid.

The Secretary submits that warrantless inspections are 
essential to the proper enforcement of OSHA because they 
afford the opportunity to inspect without prior notice and 
hence to preserve the advantages of surprise. While the 
dangerous conditions outlawed by the Act include structural 
defects that cannot be quickly hidden or remedied, the Act also 
regulates a myriad of safety details that may be amenable to 
speedy alteration or disguise. The risk is that during the 
interval between an inspector’s initial request to search a plant 
and his procuring a warrant following the owner’s refusal of 
permission, violations of this latter type could be corrected 
and thus escape the inspector’s notice. To the suggestion that 
warrants may be issued ex parte and executed without delay 
and without prior notice, thereby preserving the element of 
surprise, the Secretary expresses concern for the administrative 
strain that would be experienced by the inspection system, and 
by the courts, should ex parte warrants issued in advance 
become standard practice.

We are unconvinced, however, that requiring warrants to 
inspect will impose serious burdens on the inspection system 
or the courts, will prevent inspections necessary to enforce the 
statute, or will make them less effective. In the first place, 
the great majority of businessmen can be expected in normal 
course to consent to inspection without warrant; the Secretary 
has not brought to this Court’s attention any widespread 
pattern of refusal.11 In those cases where an owner does insist 

11 We recognize that today’s holding itself might have an impact on
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on a warrant, the Secretary argues that inspection efficiency 
will be impeded by the advance notice and delay. The Act’s 
penalty provisions for giving advance notice of a search, 29 
U. S. C. § 666 (f), and the Secretary’s own regulations, 29 CFR 
§ 1903.6 (1977), indicate that surprise searches are indeed 
contemplated. However, the Secretary has also promulgated a 
regulation providing that upon refusal to permit an inspector 
to enter the property or to complete his inspection, the inspec-
tor shall attempt to ascertain the reasons for the refusal and 
report to his superior, who shall “promptly take appropriate 
action, including compulsory process, if necessary.” 29 CFR 
§ 1903.4 (1977).* 12 The regulation represents a choice to pro-

whether owners choose to resist requested searches; we can only await the 
development of evidence not present on this record to determine how 
serious an impediment to effective enforcement this might be.

12 It is true, as the Secretary asserts, that § 8 (a) of the Act, 29 U. S. C. 
§ 657 (a), purports to authorize inspections without warrant; but it is also 
true that it does not forbid the Secretary from proceeding to inspect only by 
warrant or other process. The Secretary has broad authoritr to prescribe 
such rules and regulations as he may deem necessary to carry out his 
responsibilities under this chapter, “including rules and regulations dealing 
with the inspection of an employer’s establishment.” §8 (g)(2), 29 
U. S. C. § 657 (g) (2). The regulations with respect to inspections are 
contained in 29 CFR Part 1903 (1977). Section 1903.4, referred to in the 
text, provides as follows:

“Upon a refusal to permit a Compliance Safety and Health Officer, in 
the exercise of his official duties, to enter without delay and at reasonable 
times any place of employment or any place therein, to inspect, to review 
records, or to question any employer, owner, operator, agent, or employee, 
in accordance with § 1903.3, or to permit a representative of employees to 
accompany the Compliance Safety and Health Officer during the physical 
inspection of any workplace in accordance with § 1903.8, the Compliance 
Safety and Health Officer shall terminate the inspection or confine the 
inspection to other areas, conditions, structures, machines, apparatus, 
devices, equipment, materials, records, or interviews concerning which 
no objection is raised. The Compliance Safety and Health Officer shall 
endeavor to ascertain the reason for such refusal, and he shall immediately 
report the refusal and the reason therefor to the Area Director. The 
Area Director shall immediately consult with the Assistant Regional Direc-
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ceed by process where entry is refused; and on the basis of 
evidence available from present practice, the Act’s effective-
ness has not been crippled by providing those owners who wish 
to refuse an initial requested entry with a time lapse while 
the inspector obtains the necessary process.* 13 Indeed, the 
kind of process sought in this case and apparently anticipated 
by the regulation provides notice to the business operator.14 

tor and the Regional Solicitor, who shall promptly take appropriate action, 
including compulsory process, if necessary.”

When his representative was refused admission by Mr. Barlow, the 
Secretary proceeded in federal court to enforce his right to enter and 
inspect, as conferred by 29 U. S. C. § 657.

13 A change in the language of the Compliance Operations Manual for 
OSHA inspectors supports the inference that, whatever the Act’s adminis-
trators might have thought at the start, it was eventually concluded that 
enforcement efficiency would not be jeopardized by permitting employers 
to refuse entry, at least until the inspector obtained compulsory process. 
The 1972 Manual included a section specifically directed to obtaining 
“warrants,” and one provision of that section dealt with ex parte warrants: 
“In cases where a refusal of entry is to be expected from the past per-
formance of the employer, or where the employer has given some indica-
tion prior to the commencement of the investigation of his intention to bar 
entry or limit or interfere with the investigation, a warrant should be 
obtained before the inspection is attempted. Cases of this nature should 
also be referred through the Area Director to the appropriate Regional 
Solicitor and the Regional Administrator alerted.” Dept, of Labor, OSHA 
Compliance Operations Manual V-7 (Jan. 1972).
The latest available manual, incorporating changes as of November 1977, 
deletes this provision, leaving only the details for obtaining “compulsory 
process” after an employer has refused entry. Dept, of Labor, OSHA Field 
Operations Manual, Vol. V, pp. V-4-V-5. In its present form, the Secre-
tary’s regulation appears to permit establishment owners to insist on 
“process”; and hence their refusal to permit entry would fall short of 
criminal conduct within the meaning of 18 U. S. C. §§ 111 and 1114 (1976 
ed.), which make it a crime forcibly to impede, intimidate, or interfere 
with federal officials, including OSHA inspectors, while engaged in or on 
account of the performance of their official duties.

14 The proceeding was instituted by filing an “Application for Affirmative 
Order to Grant Entry and for an Order to show cause why such affirmative 
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If this safeguard endangers the efficient administration of 
OSHA, the Secretary should never have adopted it, particu-
larly when the Act does not require it. Nor is it immediately 

order should not issue.” The District Court issued the order to show cause, 
the matter was argued, and an order then issued authorizing the inspection 
and enjoining interference by Barlow’s. The following is the order issued 
by the District Court:

“IT IS HEREBY ORDERED, ADJUDGED AND DECREED that 
the United States of America, United States Department of Labor, Occupa-
tional Safety and Health Administration, through its duly designated 
representative or representatives, are entitled to entry upon the premises 
known as Barlow’s Inc., 225 West Pine, Pocatello, Idaho, and may go 
upon said business premises to conduct an inspection and investigation 
as provided for in Section 8 of the Occupational Safety and Health 
Act of 1970 (29 U. S. C. 651, et seq.), as part of an inspection program 
designed to assure compliance with that Act; that the inspection and inves-
tigation shall be conducted during regular working hours or at other rea-
sonable times, within reasonable limits and in a reasonable maimer, all as 
set forth in the regulations pertaining to such inspections promulgated 
by the Secretary of Labor, at 29 C. F. R., Part 1903; that appropriate 
credentials as representatives of the Occupational Safety and Health Ad-
ministration, United States Department of Labor, shall be presented to the 
Barlow’s Inc. representative upon said premises and the inspection and 
investigation shall be commenced as soon as practicable after the issuance 
of this Order and shall be completed within reasonable promptness; that 
the inspection and investigation shall extend to the establishment or other 
area, workplace, or environment where work is performed by employees 
of the employer, Barlow’s Inc., and to all pertinent conditions, structures, 
machines, apparatus, devices, equipment, materials, and all other things 
therein (including but pot limited to records, files, papers, processes, con-
trols, and facilities) bearing upon whether Barlow’s Inc. is furnishing to 
its employees employment and a place of employment that are free from 
recognized hazards that are causing or are likely to cause death or serious 
physical harm to its employees, and whether Barlow’s Inc. is complying 
with the Occupational Safety and Health Standards promulgated under 
the Occupational Safety and Health Act and the rules, regulations, and 
orders issued pursuant to that Act; that representatives of the Occupa-
tional Safety and Health Administration may, at the option of Barlow’s 
Inc., be accompanied by one or more employees of Barlow’s Inc., pursuant 
to Section 8 (e) of that Act; that Barlow’s Inc., its agents, representatives,
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apparent why the advantages of surprise would be lost if, after 
being refused entry, procedures were available for the Secre-
tary to seek an ex parte warrant and to reappear at the 
premises without further notice to the establishment being 
inspected.* 15

Whether the Secretary proceeds to secure a warrant or other 
process, with or without prior notice, his entitlement to 
inspect will not depend on his demonstrating probable cause 
to believe that conditions in violation of OSHA exist on the 
premises. Probable cause in the criminal law sense is not 
required. For purposes of an administrative search such as 
this, probable cause justifying the issuance of a warrant may 
be based not only on specific evidence of an existing violation16 
but also on a showing that “reasonable legislative or admin-
istrative standards for conducting an . . . inspection are 
satisfied with respect to a particular [establishment].” Camara 

officers, and employees are hereby enjoined and restrained from in anyway 
whatsoever interfering with the inspection and investigation authorized by 
this Order and, further, Barlow’s Inc. is hereby ordered and directed to, 
within five working days from the date of this Order, furnish a copy of this 
Order to its officers and managers, and, in addition, to post a copy of this 
Order at its employee’s bulletin board located upon the business premises; 
and Barlow’s Inc. is hereby ordered and directed to comply in all respects 
with this order and allow the inspection and investigation to take place 
without delay and forthwith.”

15 Insofar as the Secretary’s statutory authority is concerned, a regula-
tion expressly providing that the Secretary could proceed ex parte to seek 
a warrant or its equivalent would appear to be as much within the Secre-
tary’s power as the regulation currently in force and calling for “compul-
sory process.”

16 Section 8(f)(1), 29 U. S. C. §657 (f)(1), provides that employees 
or their representatives may give written notice to the Secretary of what 
they believe to be violations of safety or health standards and may request 
an inspection. If the Secretary then determines that “there are reasonable 
grounds to believe that such violation or danger exists, he shall make a 
special inspection in accordance with the provisions of this section as soon 
as practicable.” The statute thus purports to authorize a warrantless 
inspection in these circumstances.
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v. Municipal Court, 387 U. S., at 538. A warrant showing that 
a specific business has been chosen for an OSHA search on the 
basis of a general administrative plan for the enforcement of 
the Act derived from neutral sources such as, for example, 
dispersion of employees in various types of industries across a 
given area, and the desired frequency of searches in any of the 
lesser divisions of the area, would protect an employer’s Fourth 
Amendment rights.17 We doubt that the consumption of 
enforcement energies in the obtaining of such warrants will 
exceed manageable proportions.

Finally, the Secretary urges that requiring a warrant for 
OSHA inspectors will mean that, as a practical matter, war-
rantless-search provisions in other regulatory statutes are also 
constitutionally infirm. The reasonableness of a warrantless 
search, however, will depend upon the specific enforcement 
needs and privacy guarantees of each statute. Some of the 
statutes cited apply only to a single industry, where regula-
tions might already be so pervasive that a Colonnade-Biswell 
exception to the warrant requirement could apply. Some 
statutes already envision resort to federal-court enforcement 
when entry is refused, employing specific language in some 
cases 18 and general language in others.19 In short, we base 

17 The Secretary, Brief for Petitioner 9 n. 7, states that the Barlow 
inspection was not based on an employee complaint but was a “general 
schedule” investigation. “Such general inspections,” he explains, “now 
called Regional Programmed Inspections, are carried out in accordance with 
criteria based upon accident experience and the number of employees 
exposed in particular industries. U. S. Department of Labor, Occupational 
Safety and Health Administration, Field Operations Manual, supra, 1 CCH 
Employment Safety and Health Guide 4327.2 (1976).”

18 The Federal Metal and Nonmetallic Mine Safety Act provides: 
“Whenever an operator . . . refuses to permit the inspection or investiga-
tion of any mine which is subject to this chapter ... a civil action for 
preventive relief, including an application for a permanent or temporary 
injunction, restraining order, or other order, may be instituted by the

[Footnote 19 is on p. 322]
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today’s opinion on the facts and law concerned with OSHA 
and do not retreat from a holding appropriate to that statute 
because of its real or imagined effect on other, different 
administrative schemes.

Nor do we agree that the incremental protections afforded 
the employer’s privacy by a warrant are so marginal that they 
fail to justify the administrative burdens that may be entailed.

Secretary in the district court of the United States for the district . . . .” 
30 U. S. C. §733 (a). “The Secretary may institute a civil action for 
relief, including a permanent or temporary injunction, restraining order, or 
any other appropriate order in the district court . . . whenever such 
operator or his agent . . . refuses to permit the inspection of the 
mine .... Each court shall have jurisdiction to provide such relief as 
may be appropriate.” 30 U. S. C. § 818. Another example is the Clean 
Air Act, which grants federal district courts jurisdiction “to require com-
pliance” with the Administrator of the Environmental Protection Agency’s 
attempt to inspect under 42 U. S. C. § 7414 (1976 ed., Supp. I), when the 
Administrator has commenced “a civil action” for injunctive relief or to 
recover a penalty. 42 U. S. C. §7413 (b)(4) (1976 ed., Supp. I).

19 Exemplary language is contained in the Animal Welfare Act of 1970 
which provides for inspections by the Secretary of Agriculture; federal 
district courts are vested with jurisdiction “specifically to enforce, and to 
prevent and restrain violations of this chapter, and shall have jurisdiction 
in all other kinds of cases arising under this chapter.” 7 U. S. C. § 2146 
(c) (1976 ed.). Similar provisions are included in other agricultural 
inspection Acts; see, e. g., 21 U. S. C. §674 (meat product inspection); 
21 U. S. C. § 1050 (egg product inspection). The Internal Revenue Code, 
whose excise tax provisions requiring inspections of businesses are cited by 
the Secretary, provides: “The district courts . . . shall have such juris-
diction to make and issue in civil actions, writs and orders of injunc-
tion . . . and such other orders and processes, and to render such . . . 
decrees as may be necessary or appropriate for the enforcement of the 
internal revenue laws.” 26 U. S. C. § 7402 (a). For gasoline inspections, 
federal district courts are granted jurisdiction to restrain violations and 
enforce standards (one of which, 49 U. S. C. § 1677, requires gas trans-
porters to permit entry or inspection). The owner is to be afforded the 
opportunity for notice and response in most cases, but “failure to give such 
notice and afford such opportunity shall not preclude the granting of 
appropriate relief [by the district court].” 49 U. S. C. § 1679 (a).
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The authority to make warrantless searches devolves almost 
unbridled discretion upon executive and administrative officers, 
particularly those in the field, as to when to search and whom 
to search. A warrant, by contrast, would provide assurances 
from a neutral officer that the inspection is reasonable under 
the Constitution, is authorized by statute, and is pursuant to 
an administrative plan containing specific neutral criteria.20 
Also, a warrant would then and there advise the owner of the 
scope and objects of the search, beyond which limits the 
inspector is not expected to proceed.21 * * * * * * * 29 These are important 
functions for a warrant to perform, functions which underlie 
the Court’s prior decisions that the Warrant Clause applies to 

20 The application for the inspection order filed by the Secretary in this 
case represented that “the desired inspection and investigation are con-
templated as a part of an inspection program designed to assure compliance 
with the Act and are authorized by Section 8 (a) of the Act.” The pro-
gram was not described, however, or any facts presented that would indi-
cate why an inspection of Barlow’s establishment was within the program. 
The order that issued concluded generally that the inspection authorized 
was “part of an inspection program designed to assure compliance with 
the Act.”

21 Section 8 (a) of the Act, as set forth in 29 U. S. C. § 657 (a), provides
that “[i]n order to carry out the purposes of this chapter” the Secretary
may enter any establishment, area, work place or environment “where work
is performed by an employee of an employer” and “inspect and investigate”
any such place of employment and all “pertinent conditions, structures, 
machines, apparatus, devices, equipment, and materials therein, and . . .
question privately any such employer, owner, operator, agent, or employee.” 
Inspections are to be carried out “during regular working hours and at 
other reasonable times, and within reasonable limits and in a reasonable 
manner.” The Secretary’s regulations echo the statutory language in these
respects. 29 CFR § 1903.3 (1977). They also provide that inspectors are 
to explain the nature and purpose of the inspection and to “indicate 
generally the scope of the inspection.” 29 CFR § 1903.7 (a) (1977). 
Environmental samples and photographs are authorized, 29 CFR § 1903.7
(b) (1977), and inspections are to be performed so as “to preclude 
unreasonable disruption of the operations of the employer’s establishment.”
29 CFR § 1903.7 (d) (1977). The order that issued in this case reflected 
much of the foregoing statutory and regulatory language.
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inspections for compliance with regulatory statutes.22 Camara 
v. Municipal Court, 387 U. S. 523 (1967); See v. Seattle, 387 
U. S. 541 (1967). We conclude that the concerns expressed by 
the Secretary do not suffice to justify warrantless inspections 
under OSHA or vitiate the general constitutional requirement 
that for a search to be reasonable a warrant must be obtained. 22

22 Delineating the scope of a search with some care is particularly 
important where documents are involved. Section 8 (c) of the Act, 29 
U. S. C. § 657 (c), provides that an employer must “make, keep and pre-
serve, and make available to the Secretary [of Labor] or to the Secretary 
of Health, Education and Welfare” such records regarding his activities 
relating to OSHA as the Secretary of Labor may prescribe by regulation 
as necessary or appropriate for enforcement of the statute or for develop-
ing information regarding the causes and prevention of occupational acci-
dents and illnesses. Regulations requiring employers to maintain records 
of and to make periodic reports on “work-related deaths, injuries and ill-
nesses” are also contemplated, as are rules requiring accurate records of 
employee exposures to potential toxic materials and harmful physical 
agents.

In describing the scope of the warrantless inspection authorized by the 
statute, § 8 (a) does not expressly include any records among those items 
or things that may be examined, and § 8 (c) merely provides that the 
employer is to “make available” his pertinent records and to make periodic 
reports.

The Secretary’s regulation, 29 CFR § 1903.3 (1977), however, expressly 
includes among the inspector’s powers the authority “to review records 
required by the Act and regulations published in this chapter, and other 
records which are directly related to the purpose of the inspection.” 
Further, § 1903.7 requires inspectors to indicate generally “the records 
specified in § 1903.3 which they wish to review” but “such designations of 
records shall not preclude access to additional records specified in § 1903.3.” 
It is the Secretary’s position, which we reject, that an inspection of 
documents of this scope may be effected without a warrant.

The order that issued in this case included among the objects and things 
to be inspected “all other things therein (including but not limited to rec-
ords, files, papers, processes, controls and facilities) bearing upon whether 
Barlow’s, Inc. is furnishing to its employees employment and a place of 
employment that are free from recognized hazards that are causing or 
are likely to cause death or serious physical harm to its employees, and 
whether Barlow’s, Inc. is complying with . . .” the OSHA regulations.
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III
We hold that Barlow’s was entitled to a declaratory judg-

ment that the Act is unconstitutional insofar as it purports to 
authorize inspections without warrant or its equivalent and to 
an injunction enjoining the Act’s enforcement to that extent.23 
The judgment of the District Court is therefore affirmed.

So ordered.

Mr . Justi ce  Brennan  took no part in the consideration or 
decision of this case.

Mr . Justice  Stevens , with whom Mr . Justi ce  Blackmun  
and Mr . Justi ce  Rehnquist  join, dissenting.

Congress enacted the Occupational Safety and Health Act to 
safeguard employees against hazards in the work areas of 
businesses subject to the Act. To ensure compliance, Congress 
authorized the Secretary of Labor to conduct routine, non- 
consensual inspections. Today the Court holds that the Fourth 
Amendment prohibits such inspections without a warrant. 
The Court also holds that the constitutionally required warrant 
may be issued without any showing of probable cause. I 
disagree with both of these holdings.

The Fourth Amendment contains two separate Clauses, each 

23 The injunction entered by the District Court, however, should not be 
understood to forbid the Secretary from exercising the inspection author-
ity conferred by § 8 pursuant to regulations and judicial process that 
satisfy the Fourth Amendment. The District Court did not address the 
issue whether the order for inspection that was issued in this case was 
the functional equivalent of a warrant, and the Secretary has limited his 
submission in this case to the constitutionality of a warrantless search of 
the Barlow establishment authorized by § 8 (a). He has expressly declined 
to rely on 29 CFR § 1903.4 (1977) and upon the order obtained in this 
case. Tr. of Oral Arg. 19. Of course, if the process obtained here, or 
obtained in other cases under revised regulations, would satisfy the Fourth 
Amendment, there would be no occasion for enjoining the inspections 
authorized by § 8 (a).



326 OCTOBER TERM, 1977

Ste ve ns , J., dissenting 436U.S.

flatly prohibiting a category of governmental conduct. The 
first Clause states that the right to be free from unreasonable 
searches “shall not be violated”;1 the second unequivocally 
prohibits the issuance of warrants except “upon probable 
cause.” 1 2 In this case the ultimate question is whether the 
category of warrantless searches authorized by the statute is 
“unreasonable” within the meaning of the first Clause.

In cases involving the investigation of criminal activity, the 
Court has held that the reasonableness of a search generally 
depends upon whether it was conducted pursuant to a valid 
warrant. See, e. g., Coolidge v. New Hampshire, 403 U. S. 
443. There is, however, also a category of searches which are 
reasonable within the meaning of the first Clause even though 
the probable-cause requirement of the Warrant Clause cannot 
be satisfied. See United States v. Martinez-Fuerte, 428 U. S. 
543; Terry v. Ohio, 392 U. S. 1; South Dakota v. Opperman, 
428 U. S. 364; United States v. Biswell, 406 U. S. 311. The 
regulatory inspection program challenged in this case, in my 
judgment, falls within this category.

I

The warrant requirement is linked “textually ... to 
the probable-cause concept” in the Warrant Clause. South 
Dakota v. Opperman, supra, at 370 n. 5. The routine OSHA 
inspections are, by definition, not based on cause to believe 
there is a violation on the premises to be inspected. Hence, if 
the inspections were measured against the requirements of the 
Warrant Clause, they would be automatically and unequiv-
ocally unreasonable.

1 “The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated . . . .”

2 “[A]nd no Warrants shall issue, but upon probable cause, supported 
by Oath or affirmation, and particularly describing the place to be searched, 
and the persons or things to be seized.”
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Because of the acknowledged importance and reasonableness 
of routine inspections in the enforcement of federal regulatory- 
statutes such as OSHA, the Court recognizes that requiring 
full compliance with the Warrant Clause would invalidate all 
such inspection programs. Yet, rather than simply analyzing 
such programs under the “Reasonableness” Clause of the 
Fourth Amendment, the Court holds the OSHA program in-
valid under the Warrant Clause and then avoids a blanket 
prohibition on all routine, regulatory inspections by relying 
on the notion that the “probable cause” requirement in the 
Warrant Clause may be relaxed whenever the Court believes 
that the governmental need to conduct a category of 
“searches” outweighs the intrusion on interests protected by 
the Fourth Amendment.

The Court’s approach disregards the plain language of the 
Warrant Clause and is unfaithful to the balance struck by the 
Framers of the Fourth Amendment—“the one procedural safe-
guard in the Constitution that grew directly out of the events 
which immediately preceded the revolutionary struggle with 
England.” 3 This preconstitutional history includes the con-
troversy in England over the issuance of general warrants to 
aid enforcement of the seditious libel laws and the colonial 
experience with writs of assistance issued to facilitate collection 
of the various import duties imposed by Parliament. The 
Framers’ familiarity with the abuses attending the issuance of 
such general warrants provided the principal stimulus for the 
restraints on arbitrary governmental intrusions embodied in 
the Fourth Amendment.

“[O]ur constitutional fathers were not concerned about 
warrantless searches, but about overreaching warrants. It 
is perhaps too much to say that they feared the warrant 
more than the search, but it is plain enough that the 
warrant was the prime object of their concern. Far from 

3 J. Landynski, Search and Seizure and the Supreme Court 19 (1966).
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looking at the warrant as a protection against unreason-
able searches, they saw it as an authority for unreasonable 
and oppressive searches . ...” 4

Since the general warrant, not the warrantless search, was 
the immediate evil at which the Fourth Amendment was 
directed, it is not surprising that the Framers placed precise 
limits on its issuance. The requirement that a warrant only 
issue on a showing of particularized probable cause was the 
means adopted to circumscribe the warrant power. While the 
subsequent course of Fourth Amendment jurisprudence in this 
Court emphasizes the dangers posed by warrantless searches 
conducted without probable cause, it is the general reasonable-
ness standard in the first Clause, not the Warrant Clause, that 
the Framers adopted to limit this category of searches. It is, 
of course, true that the existence of a valid warrant normally 
satisfies the reasonableness requirement under the Fourth 
Amendment. But we should not dilute the requirements of 
the Warrant Clause in an effort to force every kind of gov-
ernmental intrusion which satisfies the Fourth Amendment 
definition of a “search” into a judicially developed, warrant-
preference scheme.

Fidelity to the original understanding of the Fourth Amend-
ment, therefore, leads to the conclusion that the Warrant 
Clause has no application to routine, regulatory inspections 
of commercial premises. If such inspections are valid, it is 
because they comport with the ultimate reasonableness stand-
ard of the Fourth Amendment. If the Court were correct in 
its view that such inspections, if undertaken without a warrant, 
are unreasonable in the constitutional sense, the issuance of a 
“new-fangled warrant”—to use Mr. Justice Clark’s character-
istically expressive term—without any true showing of par-
ticularized probable cause would not be sufficient to validate 
them.5

4T. Taylor, Two Studies in Constitutional Interpretation 41 (1969).
5 See v. Seattle, 387 U. S. 541, 547 (Clark, J., dissenting).
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II
Even if a warrant issued without probable cause were 

faithful to the Warrant Clause, I could not accept the Court’s 
holding that the Government’s inspection program is constitu-
tionally unreasonable because it fails to require such a warrant 
procedure. In determining whether a warrant is a necessary 
safeguard in a given class of cases, “the Court has weighed the 
public interest against the Fourth Amendment interest of 
the individual . . . .” United States v. Martinez-Fuerte, 
428 U. S., at 555. Several considerations persuade me that this 
balance should be struck in favor of the routine inspections 
authorized by Congress.

Congress has determined that regulation and supervision of 
safety in the workplace furthers an important public interest 
and that the power to conduct warrantless searches is necessary 
to accomplish the safety goals of the legislation. In assessing 
the public interest side of the Fourth Amendment balance, 
however, the Court today substitutes its judgment for that of 
Congress on the question of what inspection authority is 
needed to effectuate the purposes of the Act. The Court states 
that if surprise is truly an important ingredient of an effective, 
representative inspection program, it can be retained by obtain-
ing ex parte warrants in advance. The Court assures the 
Secretary that this will not unduly burden enforcement re-
sources because most employers will consent to inspection.

The Court’s analysis does not persuade me that Congress’ 
determination that the warrantless-inspection power as a 
necessary adjunct of the exercise of the regulatory power is 
unreasonable. It was surely not unreasonable to conclude 
that the rate at which employers deny entry to inspectors 
would increase if covered businesses, which may have safety 
violations on their premises, have a right to deny warrantless 
entry to a compliance inspector. The Court is correct that 
this problem could be avoided by requiring inspectors to obtain 
a warrant prior to every inspection visit. But the adoption of 
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such a practice undercuts the Court’s explanation of why a 
warrant requirement would not create undue enforcement 
problems. For, even if it were true that many employers 
would not exercise their right to demand a warrant, it would 
provide little solace to those charged with administration of 
OSHA; faced with an increase in the rate of refusals and the 
added costs generated by futile trips to inspection sites where 
entry is denied, officials may be compelled to adopt a general 
practice of obtaining warrants in advance. While the Court’s 
prediction of the effect a warrant requirement would have on 
the behavior of covered employers may turn out to be accurate, 
its judgment is essentially empirical. On such an issue, I 
would defer to Congress’ judgment regarding the importance 
of a warrantless-search power to the OSHA enforcement 
scheme.

The Court also appears uncomfortable with the notion of 
second-guessing Congress and the Secretary on the question of 
how the substantive goals of OSHA can best be achieved. 
Thus, the Court offers an alternative explanation for its refusal 
to accept the legislative judgment. We are told that, in any 
event, the Secretary, who is charged with enforcement of the 
Act, has indicated that inspections without delay- are not 
essential to the enforcement scheme. The Court bases this 
conclusion on a regulation prescribing the administrative 
response when a compliance inspector is denied entry. It 
provides: “The Area Director shall immediately consult with 
the Assistant Regional Director and the Regional Solicitor, 
who shall promptly take appropriate action, including com-
pulsory process, if necessary.” 29 CFR § 1903.4 (1977). The 
Court views this regulation as an admission by the Secretary 
that no enforcement problem is generated by permitting 
employers to deny entry and delaying the inspection until a 
warrant has been obtained. I disagree. The regulation was 
promulgated against the background of a statutory right to 
immediate entry, of which covered employers are presumably
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aware and which Congress and the Secretary obviously 
thought would keep denials of entry to a minimum. In these 
circumstances, it was surely not unreasonable for the Secretary 
to adopt an orderly procedure for dealing with what he be-
lieved would be the occasional denial of entry. The regula-
tion does not imply a judgment by the Secretary that delay 
caused by numerous denials of entry would be administra-
tively acceptable.

Even if a warrant requirement does not “frustrate” the 
legislative purpose, the Court has no authority to impose an 
additional burden on the Secretary unless that burden is 
required to protect the employer’s Fourth Amendment inter-
ests.6 The essential function of the traditional warrant 
requirement is the interposition of a neutral magistrate between 
the citizen and the presumably zealous law enforcement officer 
so that there might be an objective determination of probable 
cause. But this purpose is not served by the newfangled 
inspection warrant. As the Court acknowledges, the inspec-
tor’s “entitlement to inspect will not depend on his demon-
strating probable cause to believe that conditions in violation 
of OSHA exist on the premises. . . . For purposes of an 
administrative search such as this, probable cause justifying 
the issuance of a warrant may be based ... on a showing 
that ‘reasonable legislative or administrative standards for 
conducting an . . . inspection are satisfied with respect to a 
particular [establishment].’” Ante, at 320. To obtain a 
warrant, the inspector need only show that “a specific business 
has been chosen for an OSHA search on the basis of a general 
administrative plan for the enforcement of the Act derived 

6 When it passed OSHA, Congress was cognizant of the fact that in light 
of the enormity of the enforcement task “the number of inspections which 
it would be desirable to have made will undoubtedly for an unforeseeable 
period, exceed the capacity of the inspection force . . . .” Senate Com-
mittee on Labor and Public Welfare, Legislative History of the Occupa-
tional Safety and Health Act of 1970, 92d Cong., 1st Sess., 152 (Comm. 
Print 1971).
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from neutral sources . . . .” Ante, at 321. Thus, the only- 
question for the magistrate’s consideration is whether the 
contemplated inspection deviates from an inspection schedule 
drawn up by higher level agency officials.

Unlike the traditional warrant, the inspection warrant pro-
vides no protection against the search itself for employers 
who the Government has no reason to suspect are violating 
OSHA regulations. The Court plainly accepts the proposition 
that random health and safety inspections are reasonable. It 
does not question Congress’ determination that the public 
interest in workplaces free from health and safety hazards 
outweighs the employer’s desire to conduct his business only 
in the presence of permittees, except in those rare instances 
when the Government has probable cause to suspect that the 
premises harbor a violation of the law.

What purposes, then, are served by the administrative 
warrant procedure? The inspection warrant purports to serve 
three functions: to inform the employer that the inspection is 
authorized by the statute, to advise him of the lawful limits of 
the inspection, and to assure him that the person demanding 
entry is an authorized inspector. Camara v. Municipal Court, 
387 U. S. 523, 532. An examination of these functions in the 
OSHA context reveals that the inspection warrant adds little 
to the protections already afforded by the statute and perti-
nent regulations, and the slight additional benefit it might 
provide is insufficient to identify a constitutional violation or 
to justify overriding Congress’ judgment that the power to 
conduct warrantless inspections is essential.

The inspection warrant is supposed to assure the employer 
that the inspection is in fact routine, and that the inspector 
has not improperly departed from the program of representa-
tive inspections established by responsible officials. But to 
the extent that harassment inspections would be reduced by 
the necessity of obtaining a warrant, the Secretary’s present 
enforcement scheme would have precisely the same effect.
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The representative inspections are conducted “ ‘in accordance 
with criteria based upon accident experience and the number 
of employees exposed in particular industries.’ ” Ante, at 321 
n. 17. If, under the present scheme, entry to covered premises 
is denied, the inspector can gain entry only by informing his 
administrative superiors of the refusal and seeking a court 
order requiring the employer to submit to the inspection. The 
inspector who would like to conduct a nonroutine search is 
just as likely to be deterred by the prospect of informing his 
superiors of his intention and of making false representations 
to the court when he seeks compulsory process as by the 
prospect of having to make bad-faith representations in an 
ex parte warrant proceeding.

The other two asserted purposes of the administrative war-
rant are also adequately achieved under the existing scheme. 
If the employer has doubts about the official status of the 
inspector, he is given adequate opportunity to reassure himself 
in this regard before permitting entry. The OSHA inspector’s 
statutory right to enter the premises is conditioned upon the 
presentation of appropriate credentials. 29 U. S. C. § 657 
(a)(1). These credentials state the inspector’s name, identify 
him as an OSHA compliance officer, and contain his photo-
graph and signature. If the employer still has doubts, he may 
make a toll-free call to verify the inspector’s authority, Usery 
v. Godfrey Brake & Supply Service, Inc., 545 F. 2d 52, 54 
(CA8 1976), or simply deny entry and await the presentation 
of a court order.

The warrant is not needed to inform the employer of the 
lawful limits of an OSHA inspection. The statute expressly 
provides that the inspector may enter all areas in a covered 
business “where work is performed by an employee of an 
employer,” 29 U. S. C. § 657 (a)(1), “to inspect and inves-
tigate during regular working hours and at other reasonable 
times, and within reasonable limits and in a reasonable man-
ner ... all pertinent conditions, structures, machines, appa-
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ratus, devices, equipment, and materials therein . . . .” 29 
U. S. C. § 657 (a)(2). See also 29 CFR § 1903 (1977). 
While it is true that the inspection power granted by Congress 
is broad, the warrant procedure required by the Court does not 
purport to restrict this power but simply to ensure that the 
employer is apprised of its scope. Since both the statute and 
the pertinent regulations perform this informational function, 
a warrant is superfluous.

Requiring the inspection warrant, therefore, adds little in 
the way of protection to that already provided under the 
existing enforcement scheme. In these circumstances, the 
warrant is essentially a formality. In view of the obviously 
enormous cost of enforcing a health and safety scheme of the 
dimensions of OSHA, this Court should not, in the guise of 
construing the Fourth Amendment, require formalities which 
merely place an additional strain on already overtaxed federal 
resources.

Congress, like this Court, has an obligation to obey the 
mandate of the Fourth Amendment. In the past the Court 
“has been particularly sensitive to the Amendment’s broad 
standard of ‘reasonableness’ where . . . authorizing statutes 
permitted the challenged searches.” Almeida-Sanchez v. 
United States, 413 U. S. 266, 290 (White , J., dissenting). In 
United States v. Martinez-Fuerte, 428 U. S. 543, for example, 
respondents challenged the routine stopping of vehicles to 
check for aliens at permanent checkpoints located away from 
the border. The checkpoints were established pursuant to 
statutory authority and their location and operation were 
governed by administrative criteria. The Court rejected re-
spondents’ argument that the constitutional reasonableness of 
the location and operation of the fixed checkpoints should be 
reviewed in a Camara warrant proceeding. The Court ob-
served that the reassuring purposes of the inspection warrant 
were adequately served by the visible manifestations of au-
thority exhibited at the fixed checkpoints.
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Moreover, although the location and method of operation of 
the fixed checkpoints were deemed critical to the constitutional 
reasonableness of the challenged stops, the Court did not 
require Border Patrol officials to obtain a warrant based on a 
showing that the checkpoints were located and operated in 
accordance with administrative standards. Indeed, the Court 
observed that “ [t]he choice of checkpoint locations must be 
left largely to the discretion of Border Patrol officials, to be 
exercised in accordance with statutes and regulations that may 
be applicable . . . [and] [m]any incidents of checkpoint op-
eration also must be committed to the discretion of such 
officials.” 428 U. S., at 559-560, n. 13. The Court had no 
difficulty assuming that those officials responsible for allo-
cating limited enforcement resources would be “unlikely to 
locate a checkpoint where it bears arbitrarily or oppressively 
on motorists as a class.” Id., at 559.

The Court’s recognition of Congress’ role in balancing the 
public interest advanced by various regulatory statutes and 
the private interest in being free from arbitrary governmental 
intrusion has not been limited to situations in which, for 
example, Congress is exercising its special power to exclude 
aliens. Until today, we have not rejected a congressional 
judgment concerning the reasonableness of a category of 
regulatory inspections of commercial premises.7 While busi-
nesses are unquestionably entitled to Fourth Amendment 
protection, we have “recognized that a business, by its special 
nature and voluntary existence, may open itself to intrusions 
that would not be permissible in a purely private context.” 

7 The Court’s rejection of a legislative judgment regarding the reason-
ableness of the OSHA inspection program is especially puzzling in light of 
recent decisions finding law enforcement practices constitutionally reason-
able, even though those practices involved significantly more individual 
discretion than the OSHA program. See, e. g., Terry v. Ohio, 392 
U. S. 1; Adams v. Williams, 407 U. S. 143; Cady v. Dombrowski, 413 U. S. 
433; South Dakota v. Opperman, 428 U. S. 364.
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G. M. Leasing Corp. v. United States, 429 U. S. 338, 353. 
Thus, in Colonnade Catering Corp. n . United States, 397 U. S. 
72, the Court recognized the reasonableness of a statutory au-
thorization to inspect the premises of a caterer dealing in alco-
holic beverages, noting that “Congress has broad power to 
design such powers of inspection under the liquor laws as it 
deems necessary to meet the evils at hand.” Id., at 76. And 
in United States N. Biswell, 406 U. S. 311, the Court sustained 
the authority to conduct warrantless searches of firearm dealers 
under the Gun Control Act of 1968 primarily on the basis of 
the reasonableness of the congressional evaluation of the 
interests at stake.8

The Court, however, concludes that the deference accorded 
Congress in Biswell and Colonnade should be limited to situa-
tions where the evils addressed by the regulatory statute are 
peculiar to a specific industry and that industry is one which 
has long been subject to Government regulation. The Court 
reasons that only in those situations can it be said that a 
person who engages in business will be aware of and consent 
to routine, regulatory inspections. I cannot agree that the 
respect due the congressional judgment should be so narrowly 
confined.

In the first place, the longevity of a regulatory program does 
not, in my judgment, have any bearing on the reasonableness 
of routine inspections necessary to achieve adequate enforce-
ment of that program. Congress’ conception of what constitute

8 The Court held:
“In the context of a regulatory inspection system of business premises that 
is carefully limited in time, jHace, and scope, the legality of the search 
depends ... on the authority of a valid statute.

“We have little difficulty in concluding that where, as here, regulatory 
inspections further urgent federal interest, and the possibilities of abuse 
and the threat to privacy are not of impressive dimensions, the inspection 
may proceed without a warrant where specifically authorized by statute.” 
406 U. S., at 315,317.
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urgent federal interests need not remain static. The recent 
vintage of public and congressional awareness of the dangers 
posed by health and safety hazards in the workplace is not a 
basis for according less respect to the considered judgment of 
Congress. Indeed, in Biswell, the Court upheld an inspection 
program authorized by a regulatory statute enacted in 1968. 
The Court there noted that “[fjederal regulation of the 
interstate traffic in firearms is not as deeply rooted in history 
as is governmental control of the liquor industry, but close 
scrutiny of this traffic is undeniably” an urgent federal interest. 
406 U. S., at 315. Thus, the critical fact is the congressional 
determination that federal regulation would further significant 
public interests, not the date that determination was made.

In the second place, I see no basis for the Court’s conclusion 
that a congressional determination that a category of regula-
tory inspections is reasonable need only be respected when 
Congress is legislating on an industry-by-industry basis. The 
pertinent inquiry is not whether the inspection program is 
authorized by a regulatory statute directed at a single industry, 
but whether Congress has limited the exercise of the inspection 
power to those commercial premises where the evils at which 
the statute is directed are to be found. Thus, in Biswell, if 
Congress had authorized inspections of all commercial premises 
as a means of restricting the illegal traffic in firearms, the 
Court would have found the inspection program unreasonable; 
the power to inspect was upheld because it was tailored to the 
subject matter of Congress’ proper exercise of regulatory 
power. Similarly, OSHA is directed at health and safety 
hazards in the workplace, and the inspection power granted 
the Secretary extends only to those areas where such hazards 
are likely to be found.

Finally, the Court would distinguish the respect accorded 
Congress’ judgment in Colonnade and Biswell on the ground 
that businesses engaged in the liquor and firearms industry 
“ ‘accept the burdens as well as the benefits of their trade....’” 
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Ante, at 313. In the Court’s view, such businesses consent to 
the restrictions placed upon them, while it would be fiction to 
conclude that a businessman subject to OSHA consented to 
routine safety inspections. In fact, however, consent is fic-
tional in both contexts. Here, as well as in Biswell, businesses 
are required to be aware of and comply with regulations 
governing their business activities. In both situations, the 
validity of the regulations depends not upon the consent of 
those regulated, but on the existence of a federal statute 
embodying a congressional determination that the public inter-
est in the health of the Nation’s work force or the limitation 
of illegal firearms traffic outweighs the businessman’s interest 
in preventing a Government inspector from viewing those 
areas of his premises which relate to the subject matter of the 
regulation.

The case before us involves an attempt to conduct a war-
rantless search of the working area of an electrical and 
plumbing contractor. The statute authorizes such an inspec-
tion during reasonable hours. The inspection is limited to 
those areas over which Congress has exercised its proper 
legislative authority.9 The area is also one to which employees

9 What the Court actually decided in Camara v. Municipal Court, 387 
U. S. 523, and See v. Seattle, 387 U. S. 541, does not require the result it 
reaches today. Camara involved a residence, rather than a business 
establishment; although the Fourth Amendment extends its protection to 
commercial buildings, the central importance of protecting residential 
privacy is manifest. The building involved in See was, of course, a 
commercial establishment, but a holding that a locked warehouse may 
not be entered pursuant to a general authorization to “enter all buildings 
and premises, except the interior of dwellings, as often as may be neces-
sary,” 387 U. S., at 541, need not be extended to cover more carefully 
delineated grants of authority. My view that the See holding should be 
narrowly confined is influenced by my favorable opinion of the dissent 
written by Mr. Justice Clark and joined by Justices Harlan and Ste war t . 
As Colonnade and Biswell demonstrate, however, the doctrine of stare 
decisis does not compel the Court to extend those cases to govern today’s 
holding.
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have regular access without any suggestion that the work 
performed or the equipment used has any special claim to 
confidentiality.10 II Congress has determined that industrial 
safety is an urgent federal interest requiring regulation and 
supervision, and further, that warrantless inspections are 
necessary to accomplish the safety goals of the legislation. 
While one may question the wisdom of pervasive govern-
mental oversight of industrial life, I decline to question 
Congress’ judgment that the inspection power is a necessary 
enforcement device in achieving the goals of a valid exercise of 
regulatory power.11

I respectfully dissent.

10 The Act and pertinent regulation provide protection for any trade 
secrets of the employer. 29 U. S. C. §§ 664-665; 29 CFR § 1903.9 (1977).

II The decision today renders presumptively invalid numerous inspection 
provisions in federal regulatory statutes. E. g., 30 U. S. C. § 813 (Federal 
Coal Mine Health and Safety Act of 1969); 30 U. S. C. §§723, 724 
(Federal Metal and Nonmetallic Mine Safety Act); 21 IT. S. C. § 603 
(inspection of meat and food products). That some of these provisions 
apply only to a single industry, as noted above, does not alter this fact. 
And the fact that some “envision resort to federal-court enforcement when 
entry is refused” is also irrelevant since the OSHA inspection program 
invalidated here requires compulsory process when a compliance inspector 
has been denied entry. Ante, at 321.
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UNITED STATES v. MAURO et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SECOND CIRCUIT

No. 76-1596. Argued February 27, 1978—Decided May 23, 1978*

After respondents in No. 76-1596, who at the time were serving state 
sentences in New York, were indicted on federal charges in the United 
States District Court for the Eastern District of New York, that court 
issued writs of habeas corpus ad prosequendum directing the state prison 
wardens to produce respondents in court. Subsequently, following their 
arraignments, respondents were retained in federal custody in New York 
City, but after trial dates had been set, they were returned to state 
prison. Respondents then moved for dismissal of their indictments on 
the ground that the United States, by returning them to state custody 
without first trying them on the federal charges, violated Art. IV (e) of 
the Interstate Agreement on Detainers (Agreement), which requires the 
dismissal of an indictment against a prisoner who is obtained by a 
receiving State (“State” being defined by Art. II (a) to include the 
United States) if he is returned to his original place of imprisonment 
without first being tried on the indictment underlying the detainer and 
request by which custody of the prisoner was secured. The District 
Court granted the motion, and the Court of Appeals affirmed. In No. 
77-52, after being arrested in Illinois on federal charges and being turned 
over to Illinois authorities for extradition to Massachusetts on unrelated 
state charges, respondent requested a speedy trial on the federal charges. 
After he was transferred to Massachusetts, federal officials lodged a 
detainer against him with state prison authorities. Subsequently, follow-
ing his conviction on the state charges, respondent was indicted on the 
federal charges in the United States District Court for the Southern 
District of New York and was produced from Massachusetts for arraign-
ment before that court pursuant to a writ of habeas corpus ad 
prosequendum. Thereafter, at his own request respondent was returned 
to the Massachusetts prison to await the federal trial, which was subse-
quently postponed several times. When the Government moved to 
postpone the trial for the third time, respondent moved for dismissal of 
the indictment on the ground that he had been denied his right to a 

*Together with No. 77-52, United States v. Ford, also on certiorari to 
the same court.
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speedy trial, alleging that the detainer was causing him to be denied 
certain privileges at the state prison. Respondent’s motion was denied, 
and the Government secured his presence for trial from the state prison 
by means of a writ of habeas corpus ad prosequendum. At the begin-
ning of his trial, respondent again moved unsuccessfully for dismissal of 
the indictment on speedy trial grounds, and thereafter was convicted. 
On appeal, he argued that his indictment should have been dismissed 
because, inter alia, he was not tried within 120 days of his initial arrival 
in the Southern District of New York in violation of Art. IV (c) of the 
Agreement. The Court of Appeals agreed that Art. IV (c) had been 
violated and reversed and remanded for dismissal of the indictment as 
required by Art. V (c), holding that the writ of habeas corpus ad 
prosequendum utilized to bring respondent to federal court was a 
“written request for temporary custody” within the meaning of Art. 
IV (a) of the Agreement required to be filed by the receiving State with 
the sending State in order to obtain temporary custody of a prisoner. 
Held:

1. As indicated by the statute itself as well as its legislative history, 
the United States is a party to the Agreement as both a sending and a 
receiving State, and the fact that the United States already had the writ 
of habeas corpus ad prosequendum as a means of obtaining prisoners at 
the time the Agreement was enacted does not show that Congress could 
not have intended to join the United States as a receiving State. Pp. 
353-356.

2. A writ of habeas corpus ad prosequendum issued by a federal court 
to state authorities, directing the production of a state prisoner for trial 
on federal criminal charges, is not a detainer within the meaning of the 
Agreement and thus does not trigger the application of the Agreement. 
Therefore, because in No. 76-1596 the Government never filed a detainer 
against respondents, the Agreement never became applicable so as to 
bind the Government to its provisions, and the indictments should not 
have been dismissed. Pp. 357-361.

(a) The role and functioning of the writ of habeas corpus ad 
prosequendum to secure the presence, for purposes of trial, of defendants 
in federal criminal cases, including defendants then in state custody, are 
rooted in history and bear little resemblance to the typical detainer that 
activates the Agreement. Unlike such a writ issued by a federal district 
court, a detainer may be lodged against a prisoner on the initiative of a 
prosecutor or law enforcement officer, and, rather than requiring the 
prisoner’s immediate presence as does such a writ, merely puts the 
officials of the prison in which the prisoner is incarcerated on notice 
that he is wanted in another jurisdiction for trial, further action being
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necessary by the receiving State in order to obtain the prisoner. Pp. 
357-359.

(b) The concerns expressed by the drafters of the Agreement and 
by the Congress that enacted it demonstrate that a writ of habeas corpus 
ad prosequendum was not intended to be included within the definition 
of “detainer” as used in the Agreement. Pp. 359-361.

3. The United States is bound by the Agreement when it activates its 
provisions by filing a detainer against a state prisoner and then obtains 
his custody by means of a writ of habeas corpus ad prosequendum, and 
hence in No. 77-52 the indictment was properly dismissed because the 
Government violated Art. IV (c) by not trying respondent within 120 
days of his arrival in federal court. Pp. 361-365.

(a) A writ of habeas corpus ad prosequendum constitutes a “written 
request for temporary custody” within the meaning of Art. IV (a) of 
the Agreement. Because at the point when a detainer is lodged the 
policies underlying the Agreement to encourage the expeditious disposi-
tion of charges against a prisoner subject to a detainer and to provide 
cooperative procedures among member States to facilitate such disposi-
tion are fully implicated, there is no reason to give an unduly restrictive 
meaning to the term “written request for temporary custody.” Whether 
the Government presents the prison authorities in the sending State with 
a piece of paper labeled “request for temporary custody” or with a writ 
of habeas corpus ad prosequendum demanding the prisoner’s presence in 
federal court, the United States is able to obtain temporary custody of 
the prisoner, and the fact that the prisoner is brought before the court 
pursuant to such a writ in no way reduces the need for prompt disposi-
tion of the charges underlying the detainer. Pp. 361-364.

(b) The failure of the respondent in No. 77-52 to invoke the Agree-
ment in specific terms in his speedy trial motions before the District 
Court did not result in a waiver of his claim that the Government 
violated Art. IV (c), since the record shows that from the time he yas 
arrested respondent persistently requested that he be given a speedy 
trial, such requests being sufficient to put the Government and the Dis-
trict Court on notice of the substance of his claim. Pp. 364r-365.

No. 76-1596, 544 F. 2d 588, reversed and remanded; No. 77-52, 550 F. 2d 
732, affirmed.

Whi te , J., delivered the opinion of the Court, in which Bre nn an , 
Ste wa rt , Mar sha ll , Bla ck mu n , Pow ell , and Stev en s , J J., joined. 
Reh nq ui st , J., filed an opinion concurring in the judgment in No. 76-1596 
and dissenting in No. 77-52, in which Bur ge r , C. J., joined, post, p. 365.
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Deputy Solicitor General Frey argued the cause for the 
United States in both cases. With him on the briefs were 
Solicitor General McCree, Assistant Attorney General Civiletti, 
H. Bartow Farr III, Jerome M. Feit, and Elliott Schulder.

Kevin G. Ross argued the cause and filed a brief for re-
respondents, pro hoc vice, in No. 76-1596. David J. Gottlieb 
argued the cause for respondent, pro hac vice, in No. 77-52. 
With him on the brief were William E. Hellerstein and 
Phylis Skloot Bamberger.

Mr . Justice  White  delivered the opinion of the Court.
In 1970 Congress enacted the Interstate Agreement on De-

tainers Act, 18 U. S. C. App., pp. 1395-1398 (1976 ed.), join-
ing the United States and the District of Columbia as parties 
to the Interstate Agreement on Detainers (Agreement).1 The 
Agreement, which has also been enacted by 46 States, is 
designed “to encourage the expeditious and orderly disposi-
tion of . . . charges [outstanding against a prisoner] and deter-
mination of the proper status of any and all detainers based 
on untried indictments, informations, or complaints.” Art. I. 
It prescribes procedures by which a member State may obtain 
for trial a prisoner incarcerated in another member jurisdic-
tion and by which the prisoner may demand the speedy dis-
position of certain charges pending against him in another 
jurisdiction. In either case, however, the provisions of the 
Agreement are triggered only when a “detainer” is filed with 
the custodial (sending) State by another State (receiving) 
having untried charges pending against the prisoner; to obtain 

1The Interstate Agreement on Detainers Act contains eight sections. 
Section 2 sets forth the Agreement as adopted by the United States and 
by other member jurisdictions. Provisions of the Agreement will be 
referred to herein by their original article numbers, as set forth in § 2 of 
the enactment of Congress.
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temporary custody, the receiving State must also file an 
appropriate “request” with the sending State. The present 
cases concern the scope of the United States’ obligations under 
the Agreement, and in particular pose the question whether a 
writ of habeas corpus ad prosequendum, used by the United 
States to secure the presence in federal court of state prisoners, 
may be considered either a “detainer’’ or a “request” within 
the meaning of the Agreement.

I
A

Respondents in No. 76-1596, Mauro and Fusco, were in-
dicted for criminal contempt in the United States District 
Court for the Eastern District of New York on November 3, 
1975.2 At the time of their indictments, both men were serv-
ing state sentences at New York correctional facilities.3 On 
November 5, 1975, the District Court issued separate writs of 
habeas corpus ad prosequendum, directing the wardens of the 
prisons where Mauro and Fusco were incarcerated to produce 
them before the District Court on November 19,1975. Mauro 
and Fusco were arraigned in the District Court on Novem-
ber 24, 1975, at which time they both entered pleas of not 
guilty. Following their arraignment, they were retained in 
federal custody at the Metropolitan Correctional Center in 
New York City.

On December 2, 1975, respondents again appeared before 
the District Court, this time for the purpose of setting a trial 
date. After trial dates had been established, the court, noting 

2 The criminal contempt charges arose out of the refusal of Mauro and 
Fusco, despite a judicial grant of immunity, to testify before a federal 
grand jury investigating violations of the federal drug laws.

3 Mauro was serving a sentence of three years to life imprisonment at 
the Auburn, N. Y., Correctional Facility, and Fusco was serving a sen-
tence of one year to fife imprisonment at the Clinton Correctional Facility 
in Dannemora, N. Y.
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the overcrowded conditions at the federal Metropolitan Cor-
rectional Center, directed that Mauro and Fusco be returned 
to their respective state prisons until shortly before their trials.

On April 26, 1976, Mauro was again removed from state 
prison and taken before the District Court pursuant to a writ 
of habeas corpus ad prosequendum, as was Fusco on April 29, 
1976. Prior to these appearances, respondents had moved for 
dismissal of their indictments on the ground that the United 
States had violated Art. IV (e) of the Agreement by returning 
them to state custody without first trying them on the federal 
indictment.4 The District Court granted their motions to 
dismiss the indictments, finding that the Agreement governed 
their removal from state custody by means of the writs of 
habeas corpus ad prosequendum and that the Government had 
violated the provisions of Art. IV (e).

On appeal a divided panel of the Court of Appeals for the 
Second Circuit affirmed the dismissals of respondents’ indict-
ments. 544 F. 2d 588 (1976). It held that a “writ of habeas 
corpus ad prosequendum is a detainer entitling the state 
inmate to the protection provided in Article IV [of the Agree-
ment] and specifically to a trial before his return to the state 
institution.” Id., at 592 (footnote omitted). To hold that 
a writ of habeas corpus ad prosequendum was not a detainer 
within the meaning of the Agreement, reasoned the court, 
would permit the United States to circumvent its obligations 
under the Agreement.

B
Respondent in No. 77-52, Ford, was arrested in Chicago on 

October 11, 1973, on two federal warrants.5 Shortly after his 

4 Article IV (e) requires the dismissal of the indictment against a prisoner 
who is obtained by a receiving State if he is returned to his original place 
of imprisonment without first being tried on the indictment underlying 
the detainer and request by which custody of the prisoner was secured. 
See infra, at 352-353.

5 One of the warrants, issued in the Southern District of New York, was 
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arrest, he was turned over to Illinois authorities for extradi-
tion to Massachusetts on older, unrelated state charges. 
While in the custody of the Illinois authorities, Ford requested 
a speedy trial on the federal bank robbery charge by means of 
letters sent to the United States Attorney for the Southern 
District of New York and the United States District Court for 
that District.6 After he was transferred to Massachusetts, 
federal officials lodged the federal bank robbery warrant as a 
detainer against him with the state prison authorities.

Following Ford’s conviction on the Massachusetts charges, 
an indictment was filed in the United States District Court 
for the Southern District of New York, charging Ford with 
bank robbery and aggravated bank robbery. On April 1, 1974, 
he was produced from Massachusetts for arraignment before 
the District Court pursuant to a writ of habeas corpus ad 
prosequendum issued by the court on March 25, 1974. Be-
cause Ford was not represented by counsel, the proceedings 
were adjourned until April 15, at which time he pleaded not 
guilty to a superseding indictment.7 Trial was set for May 28,
1974.

The trial did not commence, however, until September 2,
1975, having been postponed on five separate occasions either 
at the request of the Government or on the court’s own initia-

tor bank robbery; the other, issued in the District of Massachusetts, was 
for unlawful flight. The latter charge was eventually dismissed.

6 In these letters, Ford stated that he was in the custody of state 
officials in Illinois, awaiting extradition to Massachusetts to stand trial 
for escape. He requested the court and (he United States Attorney to 
take action on the federal bank robbery charge against him, either bringing 
him to trial or dropping the charge. This request, said Ford, was based 
on his constitutional right to a speedy trial.

7 The superseding indictment was filed against Ford on April 3, 1974. 
It charged him and one James R. Flynn with the same bank robbery that 
had been charged in the first indictment and also with use of a firearm 
in the commission of a bank robbery, interstate transportation of a 
stolen vehicle, and conspiracy to commit the above offenses.



UNITED STATES v. MAURO 347

340 Opinion of the Court

tive.8 During the period while he was awaiting his federal 
trial, Ford was incarcerated in the Massachusetts state prison; 
he had requested and received permission to return there in 
order to facilitate preparation for trial. On November 4, 
1974, in response to the Government’s motion to postpone the 
trial for a third time, Ford moved in the District Court for 
the dismissal of his indictment on the ground that he had been 
denied his right to a speedy trial.9 In support of his motion, 
he alleged that he was being denied furlough privileges at the 
state prison as a result of the federal detainer that remained 
lodged against him. His motion to dismiss the indictment 
was denied.

On August 8, 1975, the Government secured Ford’s presence 
for trial from the Massachusetts prison authorities by means 
of a writ of habeas corpus ad prosequendum issued by the Dis-
trict Court. At the beginning of his trial, Ford again moved 
unsuccessfully for a dismissal of the indictment on speedy 
trial grounds. His jury trial resulted in verdicts of guilty on 
all counts.

8 On May 17, 1974, the Government moved to adjourn the trial for a 
period of 90 days or until codefendant Flynn could be apprehended, 
whichever occurred first. The motion was granted, and the trial was 
rescheduled for August 21, 1974. The second postponement resulted from 
the reassignment of the case to a different judge in August 1974; trial was 
then reset for November 18, 1974. On November 1, however, the Gov-
ernment requested an additional 90-day adjournment in order to apprehend 
Flynn. The District Court granted the Government’s motion, over Ford’s 
objections, and set a new trial date of February 18, 1975. Because the 
District Judge was engaged in a lengthy stock-fraud trial on February 18, 
the trial was again postponed; it was rescheduled for June 11, 1975. The 
trial was postponed for a final time, until September 2, 1975, because of 
the District Court’s decision to undertake a “crash” program for the 
disposition of pending civil cases.

9 In his motion Ford contended that he had been denied his rights to 
a speedy trial as guaranteed to him by the Federal Constitution and the 
Rules of the Southern District of New York.
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On appeal to the Court of Appeals for the Second Circuit, 
Ford argued, among other things, that his indictment should 
have been dismissed with prejudice because he was not tried 
within 120 days of his initial arrival in the Southern District 
of New York, in violation of Art. IV (c) of the Agreement,10 11 
and because he was returned to state prison without first being 
tried on the federal charges, in violation of Art. IV (e). The 
panel,11 with one judge dissenting, agreed with Ford’s con-
tention that dismissal of the indictment was required as a 
result of the Government’s failure to comply with the speedy 
trial provisions of Art. IV (c).12 550 F. 2d 732 (1977). The 
court reasoned that, regardless of whether a writ of habeas 
corpus ad prosequendum issued by a federal court to obtain a 
state prisoner is by itself sufficient to trigger the provisions of 
the Agreement, the Agreement clearly governs situations such 
as Ford’s, in which a federal detainer is first filed with the 
state authorities and the writ is then used to secure the prison-
er’s presence in federal court. In the view of the Court of 
Appeals, the writ of habeas corpus ad prosequendum utilized 
to bring Ford to federal court was a “written request for tem-
porary custody or availability” within the meaning of Art. 
IV (a). Having concluded that the Agreement was applica-
ble and that the provisions of Art. IV (c) had been violated, 
the Court of Appeals reversed and remanded for the dismissal 
of Ford’s indictment with prejudice, as required by Art. V (c) 
of the Agreement.13

10 For the text of Art. IV (c), see infra, at 352.
11 The opinion for the Court of Appeals was written by Judge Mansfield, 

who had dissented from the Second Circuit’s disposition of the Mauro and 
Fusco cases.

12 The Court of Appeals held that, while Ford had waived his claim 
under Art. IV (e) by requesting the return to state prison, he had not 
waived his Art. IV (c) claim, for he had repeatedly insisted on a prompt 
trial.

13 See infra, at 353.
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c
Because there is a conflict among the Federal Courts of 

Appeals on the issue,14 we granted certiorari15 in these cases 
to consider whether the Agreement governs the use of writs 
of habeas corpus ad prosequendum by the United States to 
obtain state prisoners. In No. 76-1596 we hold that such a 
writ issued by a federal court to state authorities, directing the 
production of a state prisoner for trial on criminal charges, 
is not a detainer within the meaning of the Agreement and 
thus does not trigger the application of the Agreement. In 
No. 77-52 we hold that the United States is bound by the 
Agreement when it activates its provisions by filing a detainer 
against a state prisoner and then obtains his custody by means 
of a writ of habeas corpus ad prosequendum.

II
The origins of the Agreement date back to 1948, when a 

group known as the Joint Committee on Detainers16 issued a 
report concerning the problems arising from the use of detain-
ers and expressing five aims or principles for the guidance of 

14 In addition to the Court of Appeals for the Second Circuit, the Court 
of Appeals for the Third Circuit has held that a writ of habeas corpus 
ad prosequendum is a detainer within the meaning of the Agreement. 
United States v. Sorrell, 562 F. 2d 227 (1977) (en banc), cert, pending, 
No. 77-593. The other Courts of Appeals that have considered the 
question have concluded that an ad prosequendum writ does not by 
itself trigger the application of the Agreement. Ridgeway v. United 
States, 558 F. 2d 357 (CA6 1977), cert, pending, No. 77-5252; United 
States v. Kenaan, 557 F. 2d 912 (CAI 1977), cert, pending, No. 77-206; 
United States v. Scallion, 548 F. 2d 1168 (CA5 1977), cert, pending, No. 
76-6559.

15 434 U. S. 816 (1977).
16 This committee was made up of representatives from the following 

organizations: Parole and Probation Compact Administrators Association, 
National Association of Attorneys General, National Conference of Com-
missioners on Uniform State Laws, American Prison Association, and the 
Section on Criminal Law of the American Bar Association.
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prosecuting authorities, prison officials, and parole authori-
ties. These guiding principles, which later served as the 
underpinnings of the Agreement, were as follows:

"1. Every effort should be made to accomplish the 
disposition of detainers as promptly as possible.

“2. There should be assurance that any prisoner re-
leased to stand trial in another jurisdiction will be re-
turned to the institution from which he was released.

“3. Prison and parole authorities should take prompt 
action to settle detainers which have been filed by them.

“4. No prisoner should be penalized because of a de-
tainer pending against him unless a thorough investiga-
tion of the detainer has been made and it has been 
found valid.

“5. All jurisdictions should observe the principles of 
interstate comity in the settlement of detainers, and 
each should bear its own proper burden of the expenses 
and effort involved in disposing of the charges and settling 
detainers.” Bennett, The Last Full Ounce, 23 Fed. Prob. 
20, 22 (June 1959).

The Joint Committee on Detainers was later reconstituted 
under the auspices of the Council of State Governments. 
Then known as the Committee on Detainers and Sentencing 
and Release of Persons Accused of Multiple Offenses, it held 
meetings in 1955 and 1956, which resulted in the development 
and approval of several proposals concerning detainers. 
Among the proposals was a draft version of the Agreement. 
In April 1956 this proposal was reviewed and approved by a 
conference jointly sponsored by the American Correctional 
Association, the Council of State Governments, the National 
Probation and Parole Association, and the New York Joint 
Legislative Committee on Interstate Cooperation.17 Foliow- 

17 Among the 60 persons in attendance at the conference were repre-
sentatives of the United States Department of Justice.
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ing the endorsement of the Agreement by this conference, the 
Council of State Governments included it within its Suggested 
State Legislation Program for 1957.

The Agreement, in the form adopted by the United States 
and other member jurisdictions, sets forth the findings upon 
which it is based and its purpose in Art. I. It notes that 
“charges outstanding against a prisoner, detainers based on 
untried indictments, informations, or complaints and difficul-
ties in securing speedy trial of persons already incarcerated 
in other jurisdictions, produce uncertainties which obstruct 
programs of prisoner treatment and rehabilitation.” Accord-
ingly, its purpose is to encourage the expeditious disposition 
of such charges and to provide cooperative procedures among 
member States to facilitate such disposition.

The central provisions of the Agreement are Art. Ill and 
Art. IV. Article III provides a procedure by which a prisoner 
against whom a detainer has been filed can demand a speedy 
disposition of the charges giving rise to the detainer. The 
warden of the institution in which the prisoner is incarcerated 
is required to inform him promptly of the source and contents 
of any detainer lodged against him and of his right to request 
final disposition of the charges. Art. Ill (c). If the prisoner 
does make such a request, the jurisdiction that filed the de-
tainer must bring him to trial within 180 days.18 Art. Ill (a). 
The prisoner’s request operates as a request for the final dis-
position of all untried charges underlying detainers filed 
against him by that State, Art. Ill (d), and is deemed to be 
a waiver of extradition. Art. Ill (e).

Article IV provides the means by which a prosecutor who 
has lodged a detainer against a prisoner in another State can 
secure the prisoner’s presence for disposition of the outstand-
ing charges. Once he has filed a detainer against the prisoner, 

18 For good cause shown in open court, with either the prisoner or his 
counsel present, the court having jurisdiction over the matter may grant 
any necessary or reasonable continuance.
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the prosecutor can have him made available by presenting to 
the officials of the State in which the prisoner is incarcerated 
“a written request for temporary custody or availability....” 19 
Art. IV (a).

Two important limitations, previously referred to, are placed 
on a prosecuting authority once it has obtained the presence 
of a prisoner pursuant to Art. IV. Article IV (c) states that

“[i]n respect of any proceeding made possible by this ar-
ticle, trial shall be commenced within one hundred and 
twenty days of the arrival of the prisoner in the receiv-
ing State, but for good cause shown in open court, the 
prisoner or his counsel being present, the court having 
jurisdiction of the matter may grant any necessary or rea-
sonable continuance.”

And Art. IV (e) requires the receiving State to try the prisoner 
on the outstanding charge before returning him to the State 
in which he was previously imprisoned:

“If trial is not had on any indictment, information, or 
complaint contemplated hereby prior to the prisoner’s 
being returned to the original place of imprisonment pur-
suant to article V (e) hereof, such indictment, informa-

19 Article IV (a) states:
“The appropriate officer of the jurisdiction in which an untried indict-

ment, information, or complaint is pending shall be entitled to have a 
prisoner against whom he has lodged a detainer and who is serving a term 
of imprisonment in any party State made available in accordance with 
article V (a) hereof upon presentation of a written request for tem-
porary custody or availability to the appropriate authorities of the State 
in which the prisoner is incarcerated: Provided, That the court having 
jurisdiction of such indictment, information, or complaint shall have duly 
approved, recorded, and transmitted the request: And provided further, 
That there shall be a period of thirty days after receipt by the appro-
priate authorities before the request be honored, within which period the 
Governor of the sending State may disapprove the request for temporary 
custody or availability, either upon his own motion or upon motion of 
the prisoner.”
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tion, or complaint shall not be of any further force or 
effect, and the court shall enter an order dismissing the 
same with prejudice.”

Article V (c) similarly provides that the “indictment, informa-
tion, or complaint on the basis of which the detainer has been 
lodged” shall be dismissed if the prisoner is not brought to 
trial within the period specified in Art. IV (c).

Ill
Congress enacted the Agreement into law and entered into 

it on behalf of the United States and the District of Columbia 
with relatively little discussion and no apparent opposition. 
See 116 Cong. Rec. 13997-14000, 38840-38842 (1970). The 
legislation had been previously introduced in the 90th Con-
gress at the request of the Attorney General; on that occasion, 
it had passed the House, but the Senate had failed to approve 
it. When it was introduced again in the 91st Congress, the 
need for the legislation was noted in both the House and 
Senate Reports:

“The Attorney General has advised the committee that 
a prisoner who has had a detainer lodged against him is 
seriously disadvantaged by such action. He is in custody 
and therefore in no position to seek witnesses or to pre-
serve his defense. He must often be kept in close cus-
tody and is ineligible for desirable work assignments. 
What is more, when detainers are filed against a prisoner 
he sometimes loses interest in institutional opportunities 
because he must serve his sentence without knowing what 
additional sentences may lie before him, or when, if ever, 
he will be in a position to employ the education and 
skills he may be developing.” H. R. Rep. No. 91-1018, 
p. 3 (1970); S. Rep. No. 91-1356, p. 3 (1970).

The Government now vigorously argues that when Congress 
enacted the Agreement into law, the United States became a 
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party to the Agreement only in its capacity as a “sending 
State.” It contends that “Congress intended the United 
States to participate in the Agreement only for the purposes 
of allowing states more readily to obtain federal prisoners and 
allowing such prisoners to seek trial on outstanding detainers 
lodged against them with their federal custodian.” Brief for 
United States in No. 77-52, p. 16. Thus, it argues, the Agree-
ment has no relevance to the present cases, for here the Fed-
eral Government was the recipient of state prisoners. We 
have considered the grounds offered by the Government in 
support of this contention and conclude, as have all of the 
Courts of Appeals that have considered the question,20 that 
the United States is a party to the Agreement as both a send-
ing and a receiving State.

As even the Government concedes, the Agreement as 
enacted by Congress expressly includes the United States 
within the definition of “State”21 and defines “Receiving 
State” as “the State in which trial is to be had on an indict-
ment, information, or complaint pursuant to article III or 
article IV hereof.” Art. II (c). The statute itself gives no 
indication that the United States is to be exempted from the 
category of receiving States. To the contrary, Art. VIII 
states that “[t]his agreement shall enter into full force and 
effect as to a party State when such State has enacted the 
same into law” (emphasis added).22

20 In addition to the Court of Appeals for the Second Circuit, the 
following Courts of Appeals have rejected the Government’s argument 
that it is only a sending State: the Third Circuit in United States v. 
Sorrell, 562 F. 2d, at 232 n. 7; the First Circuit in United States v. Kenaan, 
557 F. 2d, at 915 n. 6; and the Fifth Circuit in United States v. Scallion, 
548 F. 2d, at 1174.

21 Under the Agreement “State” means “a State of the United States; 
the United States of America; a territory or possession of the United 
States; the District of Columbia; the Commonwealth of Puerto Rico.” 
Art. II (a).

22 Both Committee Reports made express reference to the fact that the 
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The brief legislative history that exists provides no further 
support for the Government’s contention. It is true, as the 
Government points out, that most of the comment on the 
proposed legislation referred to problems encountered by 
States in obtaining federal prisoners, but there is no indica-
tion whatsoever that the United States’ participation in the 
Agreement was to be a limited one. Senator Hruska, for ex-
ample, spoke in favor of the Agreement on the floor of the 
Senate, saying:

“By enactment of this bill the United States and the 
District of Columbia would become signatories to this 
agreement which has already been adopted by 28 States. 
By approving this measure today we can insure that the 
United States will become part of this vitally needed sys-
tem of simplified and uniform rules for the disposition of 
pending criminal charges and the exchange of prisoners.” 
116 Cong. Rec. 38840 (1970).

Neither he nor anyone else in Congress drew a distinction be-
tween the extent of the United States’ participation in the 
Agreement and that of the other member States, an observa-
tion that one would expect had the Federal Government 
entered into the Agreement as only a sending State.

Nor are we persuaded by the Government’s argument that, 
because the United States already had an efficient means of 
obtaining prisoners—the writ of habeas corpus ad prosequen-
dum—Congress could not have intended to join the United 
States as a receiving State. Although the United States per-
haps did not gain as much from its entry into the Agreement 
as did some of the other member States,23 the fact remains that 

Agreement would enter into full force and effect upon passage. See H. R. 
Rep. No. 91-1018, p. 3 (1970); S. Rep. No. 91-1356, p. 3 (1970).

23 Prior to the Agreement, there were several means by which States 
could obtain prisoners from other jurisdictions, none of which was 
entirely satisfactory. The traditional method was the use of formal 
extradition proceedings. This required a request for the prisoner by the
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Congress did enact the Agreement into law in its entirety, and 
it placed no qualification upon the membership of the United 
States. The reference in the Committee Reports to the recom-
mendation of the Attorney General, see supra, at 353, indicates 
that Congress was motivated, not only by the desire to aid 
States in obtaining federal prisoners, but also by the desire to 
alleviate the problems encountered by prisoners and prison 
systems as a result of the lodging of detainers. There is no 
reason to assume that Congress was any less concerned about 
the effects of federal detainers filed against state prisoners 
than it was about state detainers filed against federal prison-
ers. While the Government argues that a writ of habeas cor-
pus ad prosequendum leads to none of the problems about 
which the drafters of the Agreement were concerned, we think 
that this argument is more properly addressed to the question 
whether such a writ constitutes a detainer for purposes of the 
Agreement, which we discuss below.24

Governor of the receiving State. It was sent to the Governor of the 
State that had custody of the prisoner, and he was permitted to investi-
gate the situation to determine if the prisoner should be surrendered. 
If the Governor agreed to the extradition, he issued an arrest warrant 
against the prisoner, who was then permitted to challenge the legality of 
his arrest.

Rather than going through this formal procedure, some States entered 
into special contracts controlling the transfer of prisoners. The effort 
involved in arriving at such a contract, however, was often thought to 
outweigh the benefit of the simplified procedures unless there were fre-
quent prisoner transfers between two States.

Because of problems with both of these methods, law enforcement 
authorities developed the informal practice of filing detainers against the 
prisoners; rather than seeking immediate transfer, the State would merely 
notify the State having custody of the prisoner that he was wanted at 
the completion of his sentence. This practice led to various problems, 
discussed in the text and n. 25, injra, that the Agreement sought to 
overcome. The Agreement also provided States with a simple and 
efficient means of obtaining prisoners from other States.

24 The subsequent administrative and congressional actions cited by the 
Government do not convince us that the United States was meant to be
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IV

A
United States district courts are authorized by 28 U. S. C. 

§ 2241 (a) to grant writs of habeas corpus; expressly included 
within this authority is the power to issue such a writ when 
it is necessary to bring a prisoner into court to testify or for 
trial. § 2241 (c) (5). This Court has previously examined in 
great detail the history of the writ of habeas corpus ad prose-
quendum, observing that § 14 of the first Judiciary Act, 1 
Stat. 81, authorized courts of the United States to issue writs 
of habeas corpus. Carbo v. United States, 364 U. S. 611, 614 
(1961). Although § 14 did not expressly state that the courts 
could issue ad prosequendum writs, the Court in an opinion 
by Mr. Chief Justice Marshall, Ex parte Bollman, 4 Cranch 
75 (1807), interpreted the words “habeas corpus” as being a 
generic term including the writ “necessary to remove a pris-
oner in order to prosecute him in the proper jurisdiction 
wherein the offense was committed.” Carbo, supra, at 615 
(emphasis omitted). Since the time of Ex parte Bollman, 

only a sending State. Neither the Justice Department’s opinion, then or 
now, that the United States is not a receiving State under the Agreement 
nor the statement of a subsequent Congress (in a draft Committee Report 
concerning a bill never enacted) that the Agreement did not limit the 
scope and applicability of the writ of habeas corpus ad prosequendum 
warrants our departing from the clear wording of the Agreement. Nor 
do we view the subsequently enacted Speedy Trial Act of 1974, 18 U. S. C. 
§3161 et seq. (1976 ed.), as being inconsistent with the United States’ 
status as a receiving State. In situations in which two different sets of 
time limitations are prescribed, the more stringent limitation may simply 
be applied. Finally, we deem it irrelevant that bills currently pending in 
Congress, S. 1437, 95th Cong., 1st Sess., §3201 (1977); H. R. 6869, 95th 
Cong., 1st Sess., § 3201 (1977), would limit the United States’ participation 
as a receiving State to proceedings under only Art. Ill of the Agreement. 
That action demonstrates a view contrary to the Government’s position 
that the United States should be a receiving State for no purposes; 
furthermore, it may be read as confirming the conclusion that the United 
States is currently a receiving State for all purposes.
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the statutory authority of federal courts to issue writs of 
habeas corpus ad prosequendum to secure the presence, for 
purposes of trial, of defendants in federal criminal cases, in-
cluding defendants then in state custody, has never been 
doubted. In 1948 this authority was made explicit with 
the enactment of 28 U. S. C. § 2241, and in 1961 the Court 
held that this authority was not limited by the territorial 
boundaries of the federal district court. Carbo, supra. The 
role and functioning of the ad prosequendum writ are rooted 
in history, and they bear little resemblance to the typical de-
tainer which activates the provisions of the Agreement.

Unlike a writ of habeas corpus ad prosequendum issued by 
a federal district court, a detainer may be lodged against a 
prisoner on the initiative of a prosecutor or law enforcement 
officer.25 Rather than requiring the immediate presence of 
the prisoner, a detainer merely puts the officials of the institu-
tion in which the prisoner is incarcerated on notice that the 
prisoner is wanted in another jurisdiction for trial upon his 
release from prison. Further action must be taken by the 
receiving State in order to obtain the prisoner. Before it was 
made clear that a prosecuting authority is not relieved of its 
obligation to provide a defendant a speedy trial just because he 
is in custody elsewhere, see Smith v. Hooey, 393 U. S. 374 

25 Problems possibly resulting from this lack of judicial supervision have 
been described by the Court of Appeals for the Fourth Circuit:

“Detainers, informal aides [sic] in interstate and intrastate criminal 
administration, often produce serious adverse side-effects. The very 
informality is one source of the difficulty. Requests to an imprisoning 
jurisdiction to detain a person upon his release so that another jurisdiction 
may prosecute or incarcerate him may be filed groundlessly, or even in bad 
faith, as suspected by the appellant in this case. The accusation in a 
detainer need not be proved; no judicial officer is involved in issuing a 
detainer. As often happens, the result of the then unestablished charge 
upon which the detainer in this case rested was that the detainee was 
seriously hampered in his quest for a parole or commutation.” Pitts v. 
North Carolina, 395 F. 2d 182, 187 (1968) (footnote omitted).
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(1969), detainers were allowed to remain lodged against pris-
oners for lengthy periods of time, quite often for the duration 
of a prisoner’s sentence.

B
The Agreement itself contains no definition of the word 

“detainer.” The House and Senate Reports, however, explain 
that “[a] detainer is a notification filed with the institution in 
which a prisoner is serving a sentence, advising that he is 
wanted to face pending criminal charges in another jurisdic-
tion.” H. R. Rep. No. 91-1018, p. 2 (1970); S. Rep. No. 91- 
1356, p. 2 (1970). While the Court of Appeals for the Second 
Circuit concluded that this definition is broad enough to in-
clude within its scope a federal writ of habeas corpus ad 
prosequendum, the concerns expressed by the drafters of the 
Agreement and by the Congress that enacted it demonstrate 
that the word “detainer” was not so intended.

In recommending the adoption of the Agreement, the Coun-
cil of State Governments outlined some of the problems caused 
by detainers that the Agreement was designed to address. It 
noted that prison administrators were “thwarted in [their] 
effort[s] toward rehabilitation [because t]he inmate who has 
a detainer against him is filled with anxiety and apprehension 
and frequently does not respond to a training program.” 
Council of State Governments, Suggested State Legislation 
Program for 1957, p. 74 (1956). Furthermore, the prisoner 
was often deprived of the ability to take advantage of many 
of the prison’s programs aimed at rehabilitation, merely be-
cause there was a detainer lodged against him. This problem 
was noted by the Director of the Federal Bureau of Prisons, 
who in 1959 stated that he “remember[ed] the day when the 
presence of a detainer automatically guaranteed that the 
inmate would be held in close custody and denied training and 
work experiences in more relaxed situations, such as the farm, 
which frequently represent a valuable resource in treating 
prisoners and testing their progress.” Bennett, The Last 
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Full Ounce, 23 Fed. Prob. 20, 21 (June 1959). The Council 
of State Governments also pointed out that the existence of 
detainers presented problems in sentencing; when detainers 
had previously been filed against the defendant, the sentenc-
ing judge would hesitate to give as long a sentence as he 
thought might otherwise be indicated, there being a possi-
bility that the defendant would be required to serve 
subsequent sentences. The Council stated that “proper sen-
tencing, as well as proper correctional treatment, is not possi*  
ble until the detainer system is modified.” Council of State 
Governments, supra, at 74. Similar concerns were expressed 
by the Attorney General in his recommendation to Congress. 
See supra, at 353.

The adverse effects of detainers that prompted the drafting 
and enactment of the Agreement are thus for the most part 
the consequence of the lengthy duration of detainers. Because 
a detainer remains lodged against a prisoner without any 
action being taken on it, he is denied certain privileges within 
the prison, and rehabilitation efforts may be frustrated. For 
these reasons the stated purpose of the Agreement is “to 
encourage the expeditious and orderly disposition of [out-
standing] charges and determination of the proper status of 
any and all detainers based on untried indictments, informa-
tions, or complaints.” Art. I (emphasis added).

Because writs of habeas corpus ad prosequendum issued by 
a federal court pursuant to the express authority of a federal 
statute are immediately executed, enactment of the Agree-
ment was not necessary to achieve their expeditious disposi-
tion. Furthermore, as noted above, the issuance of ad prose-
quendum writs by federal courts has a long history, dating 
back to the first Judiciary Act. We can therefore assume 
that Congress was well aware of the use of such writs by the 
Federal Government to obtain state prisoners and that when 
it used the word “detainer,” it meant something quite differ-
ent from a writ of habeas corpus ad prosequendum. Contrary 
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to the contention of the Court of Appeals in No. 76-1596, it 
is not necessary to construe “detainer” as including these writs 
in order to keep the United States from evading its duties 
under the Agreement. When the United States obtains state 
prisoners by means of a writ of habeas corpus ad prosequen-
dum, the problems that the Agreement seeks to eliminate do 
not arise;25 accordingly, the Government is in no sense cir-
cumventing the Agreement by means of the writ. We there-
fore conclude that a writ of habeas corpus ad prosequendum 
is not a detainer for purposes of the Agreement.

Because in No. 76-1596 the Government never filed a 
detainer against Mauro and Fusco, the Agreement never 
became applicable and the United States was never bound by 
its provisions. The Court of Appeals therefore erred in affirm-
ing the dismissal of the indictments against the respondents.

V
Our analysis of the purposes of the Agreement and the rea-

sons for its adoption by Congress leads us to reject the Gov-
ernment’s argument in No. 77-52 that a writ of habeas corpus 
ad prosequendum may not be considered a “written request 
for temporary custody” within the meaning of Art. IV of the 
Agreement. Once the Federal Government lodges a detainer 

26 The Court of Appeals concluded that Art. IV’s requirement that the 
prisoner be tried before he is returned to the sending State demonstrates 
a concern of the Agreement that prisoners not be shuttled back and forth 
between penal institutions. This problem, the court noted, is one that 
arises from the use of writs of habeas corpus ad prosequendum as well 
as from detainers. We agree with Judge Mansfield, however, that the 
real concern of this provision was that, if the prisoner were returned to 
the sending State prior to the disposition of the charges in the receiving 
State, the detainer previously lodged against him would remain in effect 
with all its attendant problems. These problems, of course, would not 
arise if a detainer had never been lodged and the writ alone had been 
used to remove the prisoner, for the writ would have run its course 
and would no longer be operative upon the prisoner’s return to state 
custody.
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against a prisoner with state prison officials, the Agreement 
by its express terms becomes applicable and the United States 
must comply with its provisions. And once a detainer has 
been lodged, the United States has precipitated the very prob-
lems with which the Agreement is concerned. Because at that 
point the policies underlying the Agreement are fully impli-
cated, we see no reason to give an unduly restrictive meaning 
to the term “written request for temporary custody.” It 
matters not whether the Government presents the prison au-
thorities in the sending State with a piece of paper labeled 
“request for temporary custody” or with a writ of habeas 
corpus ad prosequendum demanding the prisoner’s presence in 
federal court on a certain day; in either case the United 
States is able to obtain temporary custody of the prisoner. 
Because the detainer remains lodged against the prisoner until 
the underlying charges are finally resolved, the Agreement re-
quires that the disposition be speedy and that it be obtained 
before the prisoner is returned to the sending State. The fact 
that the prisoner is brought before the district court by 
means of a writ of habeas corpus ad prosequendum in no way 
reduces the need for this prompt disposition of the charges 
underlying the detainer. In this situation it clearly would 
permit the United States to circumvent its obligations under 
the Agreement to hold that an ad prosequendum writ may not 
be considered a written request for temporary custody.27

The Government points to two provisions of the Agreement

27 The Government admits that a similar provision of the Speedy Trial 
Act referring to “a properly supported request for temporary custody of 
such prisoner for trial,” 18 U. S. C. §3161 (j) (4) (1976 ed.), is properly 
interpreted as including an ad prosequendum writ. Brief for United States 
in No. 77-52, p. 48 n. 35. The difference, it says, is that the legislative 
history of the Speedy Trial Act shows that its provisions are to have broad 
applicability. This argument overlooks the fact that the Agreement, on its 
face, contains a similar expression of intent. Article IX states that " [t]his 
agreement shall be liberally construed so as to effectuate its purposes.”
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which it contends demonstrate that “written request” was not 
meant to include ad prosequendum writs; neither argument 
is persuasive. First the Government notes that under Art. 
IV (a) there is to be a 30-day waiting period after the request 
is presented during which the Governor of the sending State 
may disapprove the receiving State’s request. Because a 
writ of habeas corpus ad prosequendum is a federal-court 
order, it would be contrary to the Supremacy Clause, the 
United States argues, to permit a State to refuse to obey it. 
We are unimpressed. The proviso of Art. IV (a) does not 
purport to augment the State’s authority to dishonor such a 
writ. As the history of the provision makes clear, it was 
meant to do no more than preserve previously existing rights 
of the sending States, not to expand them.28 If a State has 
never had authority to dishonor an ad prosequendum writ 
issued by a federal court, then this provision could not be read 
as providing such authority. Accordingly, we do not view the 
provision as being inconsistent with the inclusion of writs of 
habeas corpus ad prosequendum within the meaning of “writ-
ten requests.”

The Government also points out that the speedy trial re-
quirement of Art. IV (c) by its terms applies only to a “pro-
ceeding made possible by this article . . . .” When a prisoner 

- is brought before a district court by means of an ad prose-
quendum writ, the Government argues, the subsequent pro-
ceedings are not made possible by Art. IV because the United 
States was able to obtain prisoners in that manner long before 
it entered into the Agreement. We do not accept the Gov-

28 Both Committee Reports note that “a Governor’s right to refuse to 
make a prisoner available is preserved . . . .” H. R. Rep. No. 91-1018, 
p. 2 (1970) (emphasis added); S. Rep No. 91-1356, p. 2 (1970) (emphasis 
added). The Council of State Governments discussed the provision in 
similar terms: “[A] Governor’s, right to refuse to make the prisoner 
available (on public policy grounds) is retained.” Council of State Gov-
ernments, Suggested State Legislation Program for 1957, p. 78 (1956) 
(emphasis added).
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ernment’s narrow reading of this provision; rather we view 
Art. IV (c) as requiring commencement of trial within 120 
days whenever the receiving State initiates the disposition of 
charges underlying a detainer it has previously lodged against 
a state prisoner. Any other reading of this section would 
allow the Government to gain the advantages of lodging a 
detainer against a prisoner29 without assuming the responsi-
bilities that the Agreement intended to arise from such an 
action.30

Finally, we agree with the Court of Appeals in No. 77-52 
that respondent Ford’s failure to invoke the Agreement in 
specific terms in his speedy trial motions before the District 
Court did not result in a waiver of his claim that the Gov-
ernment violated Art. IV (c). The record shows that from 
the time he was arrested Ford persistently requested that he 

29 The Government made it quite clear during oral argument that, 
despite the availability of writs of habeas corpus ad prosequendum, the 
United States makes great use of detainers and considers them to play 
an important function. See Tr. of Oral Arg. in No. 76-1596, p. 37. They 
serve to put the state prison officials on notice that the Federal Govern-
ment has charges pending against a prisoner, even though his immediate 
prosecution may not be contemplated, and that he should not be released 
without the Government’s being notified. We were informed that during 
a typical year federal courts issue approximately 5,000 ad prosequendum 
writs and that about 3,000 of those are in cases in which a detainer has 
previously been lodged against the prisoner. Tr. of Oral Arg. in No. 
77-52, p. 13.

30 In arguing that Congress did not intend the word “request” to encom-
pass writs of habeas corpus ad prosequendum, the dissent refers to 
legislative history indicating that the Agreement was not meant to be the 
exclusive means of effecting a transfer of a prisoner for purposes of 
prosecution. Nothing we have said today, however, is contrary to this 
intent. As our judgment in No. 76-1596 indicates, the Government need 
not proceed by way of the Agreement. It may obtain a state prisoner 
by means of an ad prosequendum writ without ever filing a detainer; in 
such a case, the Agreement is inapplicable. It is only when the Govern-
ment does file a detainer that it becomes bound by the Agreement’s 
provisions.
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be given a speedy trial. After his trial date had been con-
tinued'for the third time, he sought the dismissal of his indict-
ment on the ground that the delay in bringing him to trial 
while the detainer remained lodged against him was causing 
him to be denied certain privileges at the state prison. We 
deem these actions on Ford’s part sufficient to put the Govern-
ment and the District Court on notice of the substance of his 
claim.

The United States does not challenge the conclusion of the 
Court of Appeals that, if Art. IV (c) was applicable, it was 
violated by the extensive delay in bringing Ford to trial. 
Accordingly, we conclude that the Court of Appeals correctly 
reversed the judgment of the District Court and ordered that 
the indictment against Ford be dismissed.

The judgment of the Court of Appeals in No. 76-1596 is 
reversed, and the case is remanded for further proceedings 
consistent with this opinion. In No. 77-52, the judgment of 
the Court of Appeals is affirmed.

It is so ordered.

Mr . Justi ce  Rehnquist , with whom The  Chief  Justic e  
joins, concurring in the judgment in No. 76-1596 and dissent-
ing in No. 77-52.

I agree with the Court’s conclusion in No. 76-1596 that a 
writ of habeas corpus ad prosequendum is not a detainer 
within the meaning of the Interstate Agreement on Detainers. 
As the Court observes, ante, at 360: “[T]he issuance of ad 
prosequendum writs by federal courts has a long history, dat-
ing back to the first Judiciary Act. We can therefore assume 
that Congress was well aware of the use of such writs by the 
Federal Government to obtain state prisoners and that when 
it used the word ‘detainer,’ it meant something quite differ-
ent from a writ of habeas corpus ad prosequendum.” Indeed, 
there is simply nothing in the language or legislative history 
of the Agreement to indicate that Congress intended to cut 
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back in any way on the scope and use of the writ. But for 
these very reasons I cannot agree with the result in No. *77-52.

I am first struck by the Court’s interesting approach to 
statutory construction, the significance of which cannot be lost 
on even the most casual reader. The Court considers ad 
prosequendum writs to be “written requests for temporary 
custody” not because the language of the Agreement compels, 
or indeed even supports, that result, but rather because the 
“purposes of the Agreement and the reasons for its adoption 
by Congress” supposedly lead to that result. Ante, at 361. 
One certainly may find it necessary to resort to interpretative 
aids other than the language of the statute when difficult 
questions of construction arise. I would have thought, how-
ever, that one would first turn to the language of the statute 
before resorting to such extra-statutory interpretative aids. 
See United States v. Kahn, 415 U. S. 143, 151 (1974).

The reason, indeed the necessity, for the Court’s pursuing 
the opposite course in this case is readily apparent, however. 
The language of the Agreement simply does not support the 
Court’s conclusion. The Agreement speaks only of “requests” 
for custody. In the writ in the instant case, on the other 
hand, the warden of the Massachusetts Correctional Institu-
tion at Walpole was “HEREBY COMMANDED to have the 
body of RICHARD THOMSON FORD . . . before the Judges 
of our District Court” on a date certain. App. in No. 77-52, 
p. 8. The Massachusetts warden would no doubt be surprised 
to hear that the United States had only “requested” the cus-
tody of his prisoner.

But even if the language of the Agreement were broad 
enough to encompass a writ of habeas corpus, it seems to 
me that for the same reasons the Court does not consider 
a writ to be a “detainer” it cannot view a writ as a request. 
The writ has a long history, of which Congress must have been 
aware when it enacted the Agreement. It is inconceivable to 
me that Congress intended to include the writ in the opera-
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tion of the Agreement, and thereby make new and different 
conditions flow from its use, simply by use of the phrase 
“written request for temporary custody.” In fact, the intima-
tions in the legislative history are to the contrary. The 
Reports of both the House and Senate Judiciary Committees 
suggest that Congress did not intend the procedures estab-
lished by the Agreement to be the exclusive means of effect-
ing a transfer of a prisoner for purposes of prosecution.

“The agreement also provides a method whereby prose-
cuting authorities may secure prisoners serving sentences 
in other jurisdictions for trial before the expiration of 
their sentences and before the passage of time has dulled 
the memory or made witnesses unavailable.” H. R. Rep. 
No. 91-1018, p. 2 (1970); S. Rep. No. 91-1356, p. 2 
(1970). (Emphasis added.)

A draft of the Senate Judiciary Committee Report on S. 1 in 
1975 also leaves no doubt that many of the Congressmen 
directly involved in the passage of the Agreement did not 
think they were in any way limiting the scope or application 
of the writ. The Report states:

“Federal prosecution authorities and all Federal defend-
ants have always had and continue to have recourse to 
a speedy trial in a Federal court pursuant to 28 U. S. C. 
§2241 (c)(5), the Federal writ of habeas corpus ad 
prosequendum. The Committee does not intend, nor 
does it believe that the Congress in enacting the Agree-
ment in 1970 intended, to limit the scope and applicabil-
ity of that writ.” S. Rep. No. 94-00, p. 984 (1975).*

*This Report is, of course, not overwhelmingly persuasive, given that it 
postdates the enactment of the Agreement and concerns a measure which 
was not even enacted into law at that time. Such so-called “subsequent 
legislative history” cannot “serve to change the legislative intent of Con-
gress expressed before the Act’s passage.” Regional Rail Reorganization 
Act Cases, 419 U. S. 102, 132 (1974). It does, however, represent the 
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I likewise find myself at a loss to discover exactly what 
problems the United States has “precipitated” by lodging a 
detainer against a prisoner and then securing his custody by 
use of the writ or how this process allows the Government 
“to circumvent its obligations under the Agreement . . . .” 
Ante, at 362. The Court correctly recognizes that the primary 
purpose of the Agreement was to provide a solution to the 
problems encountered by prisoners and prison systems as a 
result of the lodging of detainers. Ante, at 356, 359-360. 
Upon the mere filing of a detainer by the United States, how-
ever, the prisoner clearly has the right under the Agreement to 
request speedy disposition of the underlying charges if he so 
desires. Ante, at 351. The Government in no way excuses 
itself from this obligation by later using a writ of habeas cor-
pus to secure the prisoner’s custody. But by the same token, 
when the Government chooses not to take advantage of the 
remaining procedures specified in the Agreement after it files 
a detainer, I see nothing in the Agreement to suggest that the 
Government is still bound by all of the conditions which 
attach when it does choose to take full advantage of those 
procedures. Neither do I see anything in this procedure 
which precipitates any of the problems the Agreement was 
intended to alleviate. And to the extent any of the concerns 
expressed by the Court relate to the possibility of pretrial de-
lay, the Speedy Trial Act of 1974, 18 U. S. C. § 1361 et seq. 
(1976 ed.), which creates specific time limits within which all 
federal defendants must be tried, must lessen if not totally dis-
sipate those concerns.

Neither can I shrug off as cavalierly as the Court the 
Government’s arguments with respect to other related lan-
guage of the Agreement. The Government argues that since 

personal views of these legislators, ibid., and thus is not totally without 
significance, given that 12 of the 15 members of the Committee who issued 
the draft Report had been members of the same Committee which issued 
the original Report recommending adoption of the Agreement.
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Art. IV (a) gives the Governor of a sending State the oppor-
tunity to disapprove the receiving State’s “request,” the term 
“request” cannot include the writ of habeas corpus, with 
which a State clearly has no right to refuse to comply. The 
Court responds that this provision was meant to do no more 
than preserve existing rights, and if the States did not pre-
viously have the right to refuse writs, then this provision can-
not be read as providing such authority. Ante, at 363. But 
that is no response at all. The Court is simply picking and 
choosing which provisions it will apply to the United States 
and which it will not, in order to consistently construe a statu-
tory scheme which has been made facially inconsistent by the 
Court’s wrong turn at the outset. I see no justification, and, 
perhaps more importantly, no standards, for engaging in this 
sort of gerrymandering of a statute. Rather, if, as the Court 
admits, this statutory provision was intended only to “pre-
serve” a Governor’s right to refuse a “request,” then the only 
logical and consistent inference therefrom is that the term 
“request” does not include writs of habeas corpus, which can-
not be refused.

The Government also argues that the speedy trial provision 
of Art. IV (c) applies only to “proceeding [s] made possible by 
this article . . . .” Since proceedings against a prisoner whose 
presence has been secured by an ad prosequendum writ are not 
“made possible” by Art. IV, the speedy trial provision con-
tained therein must not be applicable in this case. The 
Court’s response to this argument is even less persuasive. It 
primly refuses to “accept the Government’s narrow reading of 
this provision,” ante, at 363-364, but ventures no alternative 
reading, narrow or broad, which is a defensible alternative 
to that offered by the Government.

Finally, the Court admits that the Agreement was intro-
duced into Congress by, and, one can fairly surmise given the 
paucity of legislative history, enacted into law largely at the 
behest of, the Department of Justice, which unequivocally en-
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dorsed the legislation. S. Rep. No. 91-1356, supra, at 1, 5-6; 
H. R. Rep. No. 91-1018, supra, at 1, 5-6. Thereafter, the 
Department has consistently taken the position through its 
actions, though perhaps not its words, that writs of habeas 
corpus do not fall within the terms of the Agreement. This 
administrative construction certainly may be entitled to less 
weight than if it had been accompanied by a contemporaneous, 
well-reasoned explanation. But I would have thought, at 
least until today, that it was entitled to some weight, par-
ticularly in a case such as this where the language of the 
statute is not entirely clear on its face or, to the extent it is, 
supports, rather than undermines, the administrative construc-
tion. Cf. United States v. Correll, 389 U. S. 299, 304 (1967).

In sum, I am left with the distinct impression that the Court 
is stretching to reach the result it considers most desirable 
from a policy standpoint. Since I see little in the normal 
tools of statutory construction to justify the interpretation 
adopted by the Court today, and much in them to condemn 
it, I dissent from the Court’s disposition of No. 77-52.
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BALDWIN et  al . v. FISH AND GAME COMMISSION OF 
MONTANA et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF MONTANA

No. 76-1150. Argued October 5, 1977—Decided May 23, 1978

Appellants brought this action for declaratory and other relief claiming that 
the Montana statutory elk-hunting license scheme, which imposes sub-
stantially higher (at least 71/2 times) Ecense fees on nonresidents of the 
State than on residents, and which requires nonresidents (but not resi-
dents) to purchase a “combination” license in order to be able to obtain a 
single elk, denies nonresidents their constitutional rights guaranteed by 
the Privileges and Immunities Clause of Art. IV, § 2, and |by the Equal 
Protection Clause of the Fourteenth Amendment. A three-judge Dis-
trict Court denied all relief to appellants. Held:

1. Access by nonresidents to recreational big-game hunting in Montana 
does not fall within the category of rights protected by the Privileges 
and Immunities Clause. Only with respect to those “privileges” and 
“immunities” bearing upon the vitality of the Nation as a single entity 
must a State treat all citizens, resident and nonresident, equally, and 
here equality in access to Montana elk is not basic to the maintenance 
or well-being of the Union. Pp. 378-388.

2. The statutory scheme is an economic means not unreasonably 
related to the preservation of a finite resource, elk, and a substantial 
regulatory interest of that State, and hence does not violate the Equal 
Protection Clause. In view of the fact that residents contribute to 
the costs of maintaining the elk-hunting program, the great increase in 
nonresident hunters in recent years, the limit in the elk supply, and 
the difficulties in supervising hunting practices, it cannot be said that 
either the license fee differentials or the required combination license 
for nonresidents is irrational. Pp. 388-391.

417 F. Supp. 1005, affirmed.

Bla ck mu n , J., delivered the opinion of the Court, in which Burg er , 
C. J., and Ste war t , Pow el l , Reh nq ui st , and Stev en s , J J., joined. 
Bur ge r , C. J., filed a concurring opinion, post, p. 392. Bre nn an , J., filed 
a dissenting opinion, in which Whi te  and'Mar sha ll , JJ., joined, post, 
p. 394.
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James H. Goetz argued the cause and filed briefs for 
appellants.

Paul A. Lenzini argued the cause and filed a brief for 
appellees.

Mr . Just ice  Blackmun  delivered the opinion of the Court.
This case presents issues, under the Privileges and Immuni-

ties Clause of the Constitution’s Art. IV, § 2, and the Equal 
Protection Clause of the Fourteenth Amendment, as to the 
constitutional validity of disparities, as between residents and 
nonresidents, in a State’s hunting license system.

I
Appellant Lester Baldwin is a Montana resident. He also 

is an outfitter holding a state license as a hunting guide. The 
majority of his customers are nonresidents who come to 
Montana to hunt elk and other big game. Appellants Carlson, 
Huseby, Lee, and Moris are residents of Minnesota.1 They 
have hunted big game, particularly elk, in Montana in past 
years and wish to continue to do so.

In 1975, the five appellants, disturbed by the difference in 
the kinds of Montana elk-hunting licenses available to non-
residents, as contrasted with those available to residents of the 
State, and by the difference in the fees the nonresident and the 
resident must pay for their respective licenses, instituted the 
present federal suit for declaratory and injunctive relief and 
for reimbursement, in part, of fees already paid. App. 18-29. 
The defendants were the Fish and Game Commission of the 
State of Montana, the Commission’s director, and its five com-

1 Montana statutorily defines one’s place of residence. Mont. Rev. 
Codes Ann. §83-303 (1966 and Supp. 1977). It imposes a durational 
requirement of six months for eligibility to receive a resident’s hunting or 
fishing license. §26-202.3 (2) (Supp. 1975). Appellants, other than 
Baldwin, make no claim to Montana residence and do not challenge 
§§ 83-303 and 26-202.3 (2) in any way. Tr. of Oral Arg. 39-40.
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missioners. The complaint challenged the Montana elk-hunt-
ing licensing scheme specifically, and asserted that, as applied 
to nonresidents, it violated the Constitution’s Privileges and 
Immunities Clause, Art. IV, § 2, and the Equal Protection 
Clause of the Fourteenth Amendment. A three-judge District 
Court was convened and, by a divided vote, entered judgment 
denying all relief to the plain tiff-appellants. Montana Out-
fitters Action Group v. Fish Game Comm’n, 417 F. Supp. 
1005 (Mont. 1976). We noted probable jurisdiction. 429 
U. S. 1089 (1977).2

II

The relevant facts are not in any real controversy and many 
of them are agreed:

A. For the 1975 hunting season, a Montana resident could 
purchase a license solely for elk for $4. The nonresident, 
however, in order to hunt elk, was required to purchase a 
combination license at a cost of $151; this entitled him to 
take one elk and two deer.3

For the 1976 season, the Montana resident could purchase a 
license solely for elk for $9. The nonresident, in order to hunt 
elk, was required to purchase a combination license at a cost 
of $225;4 this entitled him to take one elk, one deer, one black 
bear, and game birds, and to fish with hook and line.5 A 

2 We note, in passing, that most States charge nonresidents more than 
residents for hunting licenses. E. g., Alaska Stat., Ann. § 16.05.340 (1977); 
Colo. Rev. Stat. § 33-4-102 (Supp. 1976); Me. Rev. Stat. Ann., Tit. 12, 
§2401 (Supp. 1977); Wis. Stat. §§29.10, 29.105, 29.109, 29.12 (Supp. 
1977); Wyo. Stat. §23.1-33 (Supp. 1977). Others are listed in the 
Appendix to the Brief for Appellees.

3 1973 Mont. Laws, ch. 408, § 1, and 1969 Mont. Laws, ch. 172, § 2.
4 Mont. Rev. Codes Ann. §§26-202.1 (4) and (12), and 26-230 (Supp. 

1977). A nonresident, however, could obtain a license restricted to deer 
for $51. §§ 26-202.1 (9) and 26-230.

5 We were advised at oral argument that Montana’s method of use of a 
combination license is unique among the States. Tr. of Oral Arg. 8. See 
Reply Brief for Appellants 29.
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resident was not required to buy any combination of licenses, 
but if he did, the cost to him of all the privileges granted by 
the nonresident combination license was $30.6 The nonresi-
dent thus paid 7^ times as much as the resident, and if the 
nonresident wished to hunt only elk, he paid 25 times as 
much as the resident.7

B. Montana, with an area of more than 147,000 square 
miles, is our fourth largest State. Only Alaska, Texas, and 
California, in that order, are larger. But its population is 
relatively small; in 1972 it was approximately 716,000.8 Its 
1974 per capita income was 34th among the 50 States. 
App. 56-57.

Montana maintains significant populations of big game, 
including elk, deer, and antelope. Tr. 191. Its elk popula-
tion is one of the largest in the United States. Elk are prized 
by big-game hunters who come from near and far to pursue 
the animals for sport.9 The quest for big game has grown in

6 Mont. Rev. Codes Ann. §§26-202.1 (1), (2), and (4) and 26-230 
(Supp. 1977).

7 There are similar disparities between Montana resident and nonresident 
hunting licenses for all other game, except wild turkey and as to bow-
hunting. The present litigation, however, focuses only on licenses to 
hunt elk.

Disparity in rates has not been without criticism. U. S. Public Land 
Law Review Comm’n, One Third of the Nation’s Land 174 (1970); 
Norman, Are Nonresident Hunters Getting a Fair Deal?, Outdoor Life, 
Sept. 1949, p. 21; Yeager, The Federal Take-Over, Montana Outdoors, 
Jan./Feb. 1975, p. 43; Editorial, Field & Stream, June 1974, p. 4.

8 App. 56. Its estimated population in 1976 has been said to be 753,000. 
The World Almanac 695 (1978). Of the 50 States, Montana consistently 
has ranked 42d or lower in population since statehood. App. 56.

9 It has been said that Montana is the State most frequently visited by 
nonresident hunters. All Outdoors, Michigan Natural Resources 27-28 
(Sept.-Oct. 1975).

For the license year 1974-1975, Montana licensed hunters from each of 
the other 49 States, the District of Columbia, Puerto Rico, and 11 foreign 
countries. Defendants’ Exhibit A, p. 8 (part of deposition of Don L. 
Brown). Approximately 43,500 nonresident hunting licenses for deer and 
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popularity. During the 10-year period from 1960 to 1970 
licenses issued by Montana increased by approximately 67% 
for residents and by approximately 530% for nonresidents.10 11 
App. 56-57.

Owing to its successful management programs for elk, the 
State has not been compelled to limit the overall number of 
hunters by means of drawings or lotteries as have other States 
with harvestable elk populations. Tr. 243. Elk are not 
hunted commercially in Montana.11 Nonresident hunters 
seek the animal for its trophy value; the trophy is the distinc-
tive set of antlers. The interest of resident hunters more 
often may be in the meat. Id., at 245. Elk are now found 
in the mountainous regions of western Montana and are gen-

elk were issued during that year. Id., at 7. The District Court found 
that elk hunting is recreational in nature and, “except for a few residents 
who live in exactly the right place,” expensive. 417 F. Supp., at 1009. 
There was testimony that for a typical seven-day elk hunt a nonresident 
spends approximately $1,250 exclusive of outfitter’s fee and the hunting 
license. Tr. 283-284. Thus, while the nonresident combination license fee 
is npt insubstantial, it appears to be a lesser part of the overall expense 
of the elk hunt.

10 The number of nonresident big-game combination licenses is now 
restricted to 17,000 in any one license year. Mont. Rev. Codes Ann. § 26- 
202.1 (16) (f) (Supp. 1977). This limitation was imposed by 1975 Mont. 
Laws, ch. 546, § 1, effective May 1,1976.

The number of nonresident hunters has not yet reached the 17,000 limit. 
There are no similar numerical limitations on resident elk or deer licenses.

11 The District Court concluded: “The elk is not and never will be 
hunted commercially.” 417 F Supp., at 1007. Appellants do not deny 
that the activity which they wish to pursue is pure sport. The hunter is 
entitled to take only one elk per year, Montana Department of Fish and 
Game, Deer, Elk, Bear, and Mountain Lion Regulations, Feb. 27, 1977, and 
statutory restrictions are placed on the buying and selling of game animals, 
or parts thereof, taken in Montana. Mont. Rev. Codes Aim. § 26-806 
(1967).

The Supreme Court of Montana has said: “In Montana, big game hunt-
ing is a sport.” State ex rel. Visser v. Fish & Game Comm’n, 150 Mont. 
525, 531, 437 P. 2d 373, 376 (1968).
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erally not encountered in the eastern two-thirds of the State 
where the plains prevail. Id., at 9-10, 249. During the sum-
mer the animals move to higher elevations and lands that are 
largely federally owned. In the late fall they move down to 
lower privately owned lands that provide the winter habitat 
necessary to their survival. During the critical midwinter 
period elk are often supported by ranchers. Id., at 46-47, 191, 
285-286.12

Elk management is expensive. In regions of the State 
with significant elk population, more personnel time of the 
Fish and Game Commission is spent on elk than on any other 
species of big game. Defendant’s Exhibit A, p. 9.

Montana has more than 400 outfitters who equip and guide 
hunting parties. Tr. 295. These outfitters are regulated and 
licensed by the State and provide services to hunters and fish-
ermen. It is estimated that as many as half the nonresidents 
who hunt elk in western Montana utilize outfitters. Id., at 
248. Three outfitter-witnesses testified that virtually all their 
clients were nonresidents. Id., at 141, 281, 307.

The State has a force of 70 game wardens. Each warden 
district covers approximately 2,100 square miles. Id., at 234. 
To assist wardens in law enforcement, Montana has an “equal 
responsibility” statute. Mont. Rev. Codes Ann. § 26-906 
(Supp. 1977). This law makes outfitters and guides equally 
responsible for unreported game-law violations committed by 
persons in their hunting parties. The outfitter thus, in a 
sense, is a surrogate warden and serves to bolster the State’s 
warden force.

Ill
In the District Court the majority observed that the elk 

once was a plains animal but now roams the mountains of

12 “[A] property owner in this state must recognize the fact that there 
may be some injury to property or inconvenience from wild game for which 
there is no recourse.” State v. Rathbone, 110 Mont. 225, 242, 100 P. 2d 
86, 93 (1940).
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central and western Montana. About 75% of the elk taken 
are killed on federal land. The animal’s preservation depends 
upon conservation. 417 F. Supp., at 1007. The majority 
noted that the appellants conceded that Montana constitu-
tionally may charge nonresidents more for hunting privileges 
than residents. Id., at 1007-1008.13 It concluded, however, 
that on the evidence presented the 7]/2-to-l ratio in favor of 
the resident cannot be justified on any basis of cost allocation. 
Id., at 1008.

After satisfying itself as to standing14 and as to the exist-
ence of a justiciable controversy, and after passing comment 
upon the somewhat controversial subject of wild animal legal 
ownership, the court concluded that the State “has the power 
to manage and conserve the elk, and to that end to make such 
laws and regulations as are necessary to protect and preserve 
it.” Id., at 1009. In reaching this result, the majority 
examined the nature of the rights asserted by the plaintiffs. 
It observed that there were just too many people and too 
few elk to enable everyone to hunt the animals. “If the elk 
is to survive as a species, the game herds must be managed, 
and a vital part of the management is the limitation of the 
annual kill.” Ibid. Various means of limitation were men-
tioned, as was the fact that any one control device might 
deprive a particular hunter of any possibility of hunting elk. 
The right asserted by the appellants was “no more than a 
chance to engage temporarily in a recreational activity in a 
sister state” and was “not fundamental.” Ibid. Thus, it was 
not protected as a privilege and an immunity under the Con-
stitution’s Art. IV, § 2. The majority contrasted the nature 

13 The concession was repeated orally in this Court. Tr. of Oral Arg. 6.
14 The District Court made no specific findings or conclusions about the 

standing of each of the five appellants. It ruled, however, that two of the 
nonresident plaintiff-appellants, Lee and Moris, had sufficient standing to 
maintain the suit. 417 F. Supp., at 1008. We agree, and fin,d it unneces-
sary to make any further inquiry on standing. See Doe v. Bolton, 410 
U. S. 179, 189 (1973).
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of the asserted right with educational needs at the primary 
and college levels, citing San Antonio School Dist. v. Rod-
ríguez, 411 U. S. 1 (1973), and Sturgis v. Washington, 368 F. 
Supp. 38 (WD Wash.), summarily aff’d, 414 U. S. 1057 (1973), 
and said: “There is simply no nexus between the right to hunt 
for sport and the right to speak, the right to vote, the right to 
travel, the right to pursue a calling.” 417 F. Supp., at 1009. 
It followed that it was necessary only to determine whether 
the system bears some rational relationship to legitimate state 
purposes. Then:

“We conclude that where the opportunity to enjoy a 
recreational activity is created or supported by a state, 
where there is no nexus between the activity and any 
fundamental right, and where by its very nature the 
activity can be enjoyed by only a portion of those who 
would enjoy it, a state may prefer its residents over the 
residents of other states, or condition the enjoyment of 
the nonresident upon such terms as it sees fit.” Id., at 
1010.

The dissenting judge took issue with the “ownership theory,” 
and with any “special public interest” theory, and emphasized 
the absence of any cost-allocation basis for the license fee 
differential. He described the majority’s posture as one 
upholding discrimination because political support was 
thereby generated, and took the position that invidious dis-
crimination was not to be justified by popular disapproval of 
equal treatment. Id., at 1012.

IV
Privileges and immunities. Appellants strongly urge here 

that the Montana licensing scheme for the hunting of elk 
violates the Privileges and Immunities Clause15 of Art. IV, § 2,

15 “The Citizens of each State shall be entitled to all Privileges and Im-
munities of Citizens in the several States.”
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of our Constitution. That Clause is not one the contours of 
which have been precisely shaped by the process and wear of 
constant litigation and judicial interpretation over the years 
since 1789. If there is any significance in the fact, the Clause 
appears in the so-called States’ Relations Article, the same 
Article that embraces the Full Faith and Credit Clause, the 
Extradition Clause (also in § 2), the provisions for the admis-
sion of new States, the Territory and Property Clause, and the 
Guarantee Clause. Historically, it has been overshadowed by 
the appearance in 1868 of similar language in § 1 of the Four-
teenth Amendment,16 and by the continuing controversy and 
consequent litigation that attended that Amendment’s enact-
ment and its meaning and application.

The Privileges and Immunities Clause originally was not 
isolated from the Commerce Clause, now in the Constitution’s 
Art. I, § 8. In the Articles of Confederation, where both 
Clauses have their source, the two concepts were together in 
the fourth Article.17 See Austin v. New Hampshire, 420 U. S. 
656, 660-661 (1975); Lemmon v. People, 20 N. Y. 562, 627 
(1860) (opinion of Wright, J.). Their separation may have 
been an assurance against an anticipated narrow reading of 

16 “All persons born or naturalized in the United States and subject 
to the jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without 
due process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws.”

17 “The better to secure and perpetuate mutual friendship and inter-
course among the people of the different States in this Union, the free 
inhabitants of each of these States, paupers, vagabonds and fugitives from 
justice excepted, shall be entitled to all privileges and immunities of free 
citizens in the several States; and the people of each State shall have free 
ingress and regress to and from any other State and shall enjoy therein 
all the privileges of trade and commerce, subject to the same duties, 
impositions and restrictions as the inhabitants thereof respectively . . . .”
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the Commerce Clause. See Ward v. Maryland, 12 Wall. 418, 
430-432 (1871).

Perhaps because of the imposition of the Fourteenth 
Amendment upon our constitutional consciousness and the 
extraordinary emphasis that the Amendment received, it is 
not surprising that the contours of Art. IV, § 2, cl. 1, are not 
well developed,18 and that the relationship, if any, between 
the Privileges and Immunities Clause and the “privileges or 
immunities” language of the Fourteenth Amendment is less 
than clear. We are, nevertheless, not without some pro-
nouncements by this Court as to the Clause’s significance and 
reach. There are at least three general comments that de-
serve mention:

The first is that of Mr. Justice Field, writing for a unani-
mous Court in Paul v. Virginia, 8 Wall. 168, 180 (1869). He 
emphasized nationalism, the proscription of discrimination, 
and the assurance of equality of all citizens within any State :

“It was undoubtedly the object of the clause in ques-
tion to place the citizens of each State upon the same 
footing with citizens of other States, so far as the advan-
tages resulting from citizenship in those States are con-
cerned. It relieves them from the disabilities of alienage 
in other States; it inhibits discriminating legislation 
against them by other States; it gives them the right of 
free ingress into other States, and egress from them; it 
insures to them in other States the same freedom pos-
sessed by the citizens of those States in the acquisition 
and enjoyment of property and in the pursuit of happi-
ness; and it secures to them in other States the equal pro-
tection of their laws. It has been justly said that no 
provision in the Constitution has tended so strongly to

18 For a description of four theories proffered as to the purpose of the 
Clause, see 8. Doc. No. 92-82, pp. 831-832 (1973).
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constitute the citizens of the United States one people as 
this.” 19

The second came 70 years later when Mr. Justice Roberts, 
writing for himself and Mr. Justice Black in Hague v. CIO, 
307 U. S. 496, 511 (1939), summed up the history of the 
Clause and pointed out what he felt to be the difference in 
analysis in the earlier cases from the analysis in later ones:

“As has been said, prior to the adoption of the Four-
teenth Amendment, there had been no constitutional 
definition of citizenship of the United States, or of the 
rights, privileges, and immunities secured thereby or 
springing therefrom....

“At one time it was thought that this section recog-
nized a group of rights which, according to the juris-
prudence of the day, were classed as ‘natural rights’; and 
that the purpose of the section was to create rights of 
citizens of the United States by guaranteeing the citizens 
of every State the recognition of this group of rights by 
every other State. Such was the view of Justice 
Washington.

19 The opinion goes on to read:
“Indeed, without some provision of the kind removing from the citizens 

of each State the disabilities of alienage in the other States, and giving 
them equality of privilege with citizens of those States, the Republic would 
have constituted little more than a league of States; it would not have 
constituted the Union which now exists.

“But the privileges and immunities secured to citizens of each State in 
the several States, by the provision in question, are those privileges and 
immunities which are common to the citizens in the latter States under 
their constitution and laws by virtue of their being citizens. Special privi-
leges enjoyed by citizens in their own States are not secured in other States 
by this provision. It was not intended by the provision to give to the laws 
of one State any operation in other States. They can have no such opera-
tion, except by the permission, express or implied, of those States. The 
special privileges which they confer must, therefore, be enjoyed at home, 
unless the assent of other States to their enjoyment therein be given.” 
8 Wall., at 180-181.
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“While this description of the civil rights of the citizens 
of the States has been quoted with approval, it has come 
to be the settled view that Article IV, § 2, does not import 
that a citizen of one State carries with him into another 
fundamental privileges and immunities which come to 
him necessarily by the mere fact of his citizenship in the 
State first mentioned, but, on the contrary, that in any 
State every citizen of any other State is to have the same 
privileges and immunities which the citizens of that State 
enjoy. The section, in effect, prevents a State from dis-
criminating against citizens of other States in favor of its 
own.” (Footnotes omitted.)

The third and most recent general pronouncement is that 
authored by Mr . Justice  Marsh all  for a nearly unanimous 
Court in Austin v. New Hampshire, 420 U. S. 656, 660-661 
(1975), stressing the Clause’s “norm of comity” and the 
Framers’ concerns:

“The Clause thus establishes a norm of comity without 
specifying the particular subjects as to which citizens of 
one State coming within the jurisdiction of another are 
guaranteed equality of treatment. The origins of the 
Clause do reveal, however, the concerns of central import 
to the Framers. During the preconstitutional period, the 
practice of some States denying to outlanders the treat-
ment that its citizens demanded for themselves was wide-
spread. The fourth of the Articles of Confederation was 
intended to arrest this centrifugal tendency with some 
particularity. . . .

“The discriminations at which this Clause was aimed 
were by no means eradicated during the short life of the 
Confederation, and the provision was carried over into 
the comity article of the Constitution in briefer form 
but with no change of substance or intent, unless it was
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to strengthen the force of the Clause in fashioning a single 
nation.” (Footnotes omitted.)

When the Privileges and Immunities Clause has been 
applied to specific cases, it has been interpreted to prevent a 
State from imposing unreasonable burdens on citizens of other 
States in their pursuit of common callings within the State, 
Ward v. Maryland, 12 Wall. 418 (1871); in the ownership and 
disposition of privately held property within the State, Blake 
v. McClung, 172 U. S. 239 (1898); and in access to the courts 
of the State, Canadian Northern R. Co. v. Eggen, 252 U. S. 
553 (1920).

It has not been suggested, however, that state citizenship or 
residency may never be used by a State to distinguish among 
persons. Suffrage, for example, always has been understood 
to be tied to an individual’s identification with a particular 
State. See, e. g., Dunn v. Blum st ein, 405 U. S. 330 (1972). 
No one would suggest that the Privileges and Immunities 
Clause requires a State to open its polls to a person who 
declines to assert that the State is the only one where he 
claims a right to vote. The same is true as to qualification 
for an elective office of the State. Kanapaux v. Ellisor, 419 
U. S. 891 (1974); Chimento v. Stark, 353 F. Supp. 1211 (NH), 
summarily aff’d, 414 U. S. 802 (1973). Nor must a State 
always apply all its laws or all its services equally to anyone, 
resident or nonresident, who may request it so to do. Cana-
dian Northern R. Co. v. Eggen, supra; cf. Sosna v. Iowa, 419 
U. S. 393 (1975); Shapiro v. Thompson, 394 U. S. 618 (1969). 
Some distinctions between residents and nonresidents merely 
reflect the fact that this is a Nation composed of individual 
States, and are permitted; other distinctions are prohibited 
because they hinder the formation, the purpose, or the devel-
opment of a single Union of those States. Only with respect 
to those “privileges” and “immunities” bearing upon the vital-
ity of the Nation as a single entity must the State treat all 
citizens, resident and nonresident, equally. Here we must 
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decide into which category falls a distinction with respect to 
access to recreational big-game hunting.

Many of the early cases embrace the concept that the States 
had complete ownership over wildlife within their boundaries, 
and, as well, the power to preserve this bounty for their citi-
zens alone. It was enough to say “that in regulating the use 
of the common property of the citizens of [a] state, the legis-
lature is [not] bound to extend to the citizens of all the other 
states the same advantages as are secured to their own citi-
zens.” Corfield v. Coryell, 6 F. Cas. 546, 552 (No. 3,230) 
(CC ED Pa. 1825). It appears to have been generally ac-
cepted that although the States were obligated to treat all those 
within their territory equally in most respects, they were not 
obliged to share those things they held in trust for their own 
people. In Corfield, a case the Court has described as “the 
first, and long the leading, explication of the [Privileges and 
Immunities] Clause,” see Austin v. New Hampshire, 420 U. S., 
at 661, Mr. Justice Washington, sitting as Circuit Justice, 
although recognizing that the States may not interfere with 
the “right of a citizen of one state to pass through, or to reside 
in any other state, for purposes of trade, agriculture, profes-
sional pursuits, or otherwise; to claim the benefit of the writ 
of habeas corpus; to institute and maintain actions of any 
kind in the courts of the state; to take, hold and dispose of 
property, either real or personal,” 20 6 F. Cas., at 552, none-

20 It is possible that this is the language that Mr. Justice Roberts in the 
quotation, supra, at 381, from Hague v. CIO, 307 U. S., at 511, rather 
critically regarded as relating to “natural rights.” We suspect, however, 
that he was referring to the more general preceding sentences in Mr. Justice 
Washington’s opinion:
“The inquiry is, what are the privileges and immunities of citizens in the 
several states? We feel no hesitation in confining these expressions to those 
privileges and immunities which are, in their nature, fundamental; which 
belong, of right, to the citizens of all free governments; and which have, 
at all times, been enjoyed by the citizens of the several states which com-
pose this Union, from the time of their becoming free, independent, and 
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theless concluded that access to oyster beds determined to be 
owned by New Jersey could be limited to New Jersey residents. 
This holding, and the conception of state sovereignty upon 
which it relied, formed the basis for similar decisions during 
later years of the 19th century. E. g., McCready v. Virginia, 
94 U. S. 391 (1877); Geer v. Connecticut, 161 U. S. 519 
(1896).21 See Rosenfeld v. Jakways, 67 Mont. 558, 216 P. 776 
(1923). In Geer, a case dealing with Connecticut’s authority 
to limit the disposition of game birds taken within its bound-
aries, the Court roundly rejected the contention “that a State 
cannot allow its own people the enjoyment of the benefits 
of the property belonging to them in common, without at the 
same time permitting the citizens of other States to partici-
pate in that which they do not own.” 161 U. S., at 530.

In more recent years, however, the Court has recognized 
that the States’ interest in regulating and controlling those 
things they claim to “own,” including wildlife, is by no means 
absolute. States may not compel the confinement of the 
benefits of their resources, even their wildlife, to their own 
people whenever such hoarding and confinement impedes 

sovereign. What these fundamental principles are, it would perhaps be 
more tedious than difficult to enumerate. They may, however, be all 
comprehended under the following general heads: Protection by the gov-
ernment; the enjoyment of life and liberty, with the right to acquire and 
possess property of every kind, and to pursue and obtain happiness and 
safety; subject nevertheless to such restraints as the government may 
justly prescribe for the general good of the whole.” 6 F. Cas., at 551-552.

21 The rationale of these cases seems not to have been affected by the 
adoption of the Fourteenth Amendment and the inclusion therein of a new 
protection for “the privileges or immunities of citizens of the United 
States.” Appellants do not argue that the State of Montana has deprived 
them of anything to which they are entitled under this provision, so we 
need not consider here the relationship between the Fourteenth Amend-
ment and the Privileges and Immunities Clause of Art. IV. See Hague v. 
CIO, 307 U. S., at 511 (opinion of Roberts, J.); Slaughter-House Cases, 
16 Wall. 36 (1873); R. Howell, The Privileges and Immunities of State 
Citizenship (1918).
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interstate commerce. Foster-Fountain Packing Co. v. Hay del, 
278 U. S. 1 (1928); Pennsylvania v. West Virginia, 262 U. S. 
553 (1923); West v. Kansas Natural Gas Co., 221 U. S. 
229 (1911). Nor does a State’s control over its resources pre-
clude the proper exercise of federal power. Douglas v. Sea-
coast Products, Inc., 431 U. S. 265 (1977); Kleppe v. New 
Mexico, 426 U. S. 529 (1976); Missouri v. Holland, 252 U. S. 
416 (1920). And a State’s interest in its wildlife and other 
resources must yield when, without reason, it interferes with 
a nonresident’s right to pursue a livelihood in a State other 
than his own, a right that is protected by the Privileges and 
Immunities Clause. Toomer v. Witsell, 334 U. S. 385 (1948). 
See Takahashi v. Fish & Game Comm’n, 334 U. S. 410 (1948).

Appellants contend that the doctrine on which Cor field, 
McCready, and Geer all relied has no remaining vitality. We 
do not agree. Only last Term, in referring to the “ownership” 
or title language of those cases and characterizing it “as no 
more than a 19th-century legal fiction,” the Court pointed out 
that that language nevertheless expressed “ ‘the importance to 
its people that a State have power to preserve and regulate 
the exploitation of an important resource.’ ” Douglas v. Sea-
coast Products, Inc., 431 U. S., at 284, citing Toomer v. Witsell, 
334 U. S., at 402. The fact that the State’s control over wild-
life is not exclusive and absolute in the face of federal regula-
tion and certain federally protected interests does not compel 
the conclusion that it is meaningless in their absence.

We need look no further than decisions of this Court to 
know that this is so. It is true that in Toomer v. Witsell the 
Court in 1948 struck down a South Carolina statute requiring 
nonresidents of the State to pay a license fee of $2,500 for each 
commercial shrimp boat, and residents to pay a fee of only 
$25, and did so on the ground that the statute violated the 
Privileges and Immunities Clause. Id., at 395—403. See also 
Mullaney v. Anderson, 342 U. S. 415 (1952), another com-
mercial-livelihood case. Less than three years, however, after 
the decision in Toomer, so heavily relied upon by appellants
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here, the Court dismissed for the want of a substantial 
federal question an appeal from a decision of the Supreme 
Court of South Dakota holding that the total exclusion from 
that State of nonresident hunters of migratory waterfowl was 
justified by the State’s assertion of a special interest in wild-
life that qualified as a substantial reason for the discrimina-
tion. State v. Kemp, 73 S. D. 458, 44 N. W. 2d 214 (1950), 
appeal dismissed, 340 U. S. 923 (1951). In that case South 
Dakota had proved that there was real danger that the fly-
ways, breeding grounds, and nursery for ducks and geese would 
be subject to excessive hunting and possible destruction by 
nonresident hunters lured to the State by an abundance of 
pheasants. 73 S. D., at 464, 44 N. W. 2d, at 217.

Appellants have demonstrated nothing to convince us that 
we should completely reject the Court’s earlier decisions. In 
his opinion in Coryell, Mr. Justice Washington, although he 
seemingly relied on notions of “natural rights” when he con-
sidered the reach of the Privileges and Immunities Clause, 
included in his list of situations, in which he believed the 
States would be obligated to treat each other’s residents 
equally, only those where a nonresident sought to engage in 
an essential activity or exercise a basic right. He himself used 
the term “fundamental,” 6 F. Cas., at 551, in the modern as 
well as the “natural right” sense. Certainly Mr. Justice Field 
and the Court invoked the same principle in the language 
quoted above from Paul v. Virginia, 8 Wall., at 180. So, too, 
did the Court by its holdings in Ward v. Maryland, Canadian 
Northern R. Co. v. Eggen, and Blake v. McClung, all supra, 
when it was concerned with the pursuit of common callings, 
the ability to transfer property, and access to courts, respec-
tively. And comparable status of the activity involved was 
apparent in Toomer, the commercial-licensing case. With 
respect to such basic and essential activities, interference with 
which would frustrate the purposes of the formation of the 
Union, the States must treat residents and nonresidents with-
out unnecessary distinctions.
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Does the distinction made by Montana between residents 
and nonresidents in establishing access to elk hunting 
threaten a basic right in a way that offends the Privileges and 
Immunities Clause? Merely to ask the question seems to 
provide the answer. We repeat much of what already has 
been said above: Elk hunting by nonresidents in Montana is 
a recreation and a sport. In itself—wholly apart from license 
fees—it is costly and obviously available only to the wealthy 
nonresident or to the one so taken with the sport that he 
sacrifices other values in order to indulge in it and to enjoy 
what it offers. It is not a means to the nonresident’s liveli-
hood. The mastery of the animal and the trophy are the 
ends that are sought; appellants are not totally excluded from 
these. The elk supply, which has been entrusted to the care 
of the State by the people of Montana, is finite and must be 
carefully tended in order to be preserved.

Appellants’ interest in sharing this limited resource on more 
equal terms with Montana residents simply does not fall 
within the purview of the Privileges and Immunities Clause. 
Equality in access to Montana elk is not basic to the main-
tenance or well-being of the Union. Appellants do not—and 
cannot—contend that they are deprived of a means of a liveli-
hood by the system or of access to any part of the State to 
which they may seek to travel. We do not decide the full 
range of activities that are sufficiently basic to the livelihood 
of the Nation that the States may not interfere with a non-
resident’s participation therein without similarly interfering 
with a resident’s participation. Whatever rights or activities 
may be “fundamental” under the Privileges and Immunities 
Clause, we are persuaded, and hold, that elk hunting by non-
residents in Montana is not one of them.

V
Equal protection. Appellants urge, too, that distinctions 

drawn between residents and nonresidents are not permissible 
under the Equal Protection Clause of the Fourteenth Amend-
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ment when used to allocate access to recreational hunting. 
Appellees argue that the State constitutionally should be able 
to charge nonresidents, who are not subject to the State’s 
general taxing power, more than it charges its residents, who 
are subject to that power and who already have contributed 
to the programs that make elk hunting possible. Appellees 
also urge that Montana, as a State, has made sacrifices in its 
economic development, and therefore in its tax base, in order 
to preserve the elk and other wildlife within the State and that 
this, too, must be counted, along with actual tax revenues 
spent, when computing the fair share to be paid by nonresi-
dents. We need not commit ourselves to any particular 
method of computing the cost to the State of maintaining an 
environment in which elk can survive in order to find the 
State’s efforts rational, and not invidious, and therefore not 
violative of the Equal Protection Clause.

A repetitious review of the factual setting is revealing: The 
resident obviously assists in the production and maintenance 
of big-game populations through taxes. The same taxes pro-
vide support for state parks utilized by sportsmen, Plaintiffs’ 
Exhibit 1; for roads providing access to the hunting areas, Tr. 
156-158, 335; for fire suppression to protect the wildlife 
habitat, id., at 167; for benefits to the habitat effected by the 
State’s Environmental Quality Council, id., at 163-165; for 
the enforcement of state air and water quality standards, id., 
at 223-224; for assistance by sheriffs’ departments to enforce 
game laws, Defendants’ Exhibit G, p. 13; and for state high-
way patrol officers who assist wildlife officers at game checking 
stations and in enforcement of game laws. Forage support by 
resident ranchers is critical for winter survival. Tr. 46-47, 
286. All this is on a continuing basis.

On the other side of the same ledger is the great, and 
almost alarming, increase in the number of nonresident hunt-
ers—in the decade of the 1960’s, almost eight times the in-
crease in resident hunters; the group character of much non-
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resident hunting, with its opportunity for license “swapping” 
when the combination license system is not employed, id., at 
237;22 the intermingling of deer and elk in the wild and the 
inexperienced hunter’s inability to tell one from the other; the 
obvious limit in the elk supply; the supposition that the non-
resident occasional and short-term visitor is more likely to 
commit game-law violations; the need to supervise hunting 
practices in order to prevent violations and illegal overkill; 
and the difficulties of supervision in the primitive areas where 
the elk is found during the hunting season.

All this adds up, in our view, to no irrationality in the 
differences the Montana Legislature has drawn in the costs 
of its licenses to hunt elk. The legislative choice was an 
economic means not unreasonably related to the preservation 
of a finite resource and a substantial regulatory interest of the 
State. It serves to limit the number of hunter days in the 
Montana elk country. There is, to be sure, a contrasting cost 
feature favorable to the resident, and, perhaps, the details and 
the figures might have been more precisely fixed and more 
closely related to basic costs to the State. But, as has been 
noted, appellants concede that a differential in cost between 
residents and nonresidents is not in itself invidious or uncon-
stitutional. And “a statutory classification impinging upon 
no fundamental interest . . . need not be drawn so as to fit 
with precision the legitimate purposes animating it. . . . 
That [Montana] might have furthered its underlying purpose 
more artfully, more directly, or more completely, does not 
warrant a conclusion that the method it chose is unconstitu-
tional.” Hughes v. Alexandria Scrap Corp., 426 U. S. 794, 
813 (1976).23

22 It is, of course, possible for residents, with single-animal licenses, hunt-
ing in groups to engage in license swapping.

23 The appellants point to the facts that federal land in Montana pro-
vides a significant contribution to the elk habitat, and that substantial 
apportionments to the State flow from the Federal Aid in the Wild Life 
Restoration Act, 50 Stat. 917, as amended, 16 U. S. C. §§ 669-669i (1976 
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Appellants also contend that the requirement that non-
resident, but not resident, hunters must purchase combi-
nation licenses in order to be able to obtain a single elk is 
arbitrary. In the District Court the State introduced evi-
dence, largely uncontradicted, that nonresident hunters create 
greater enforcement problems and that some of these problems 
are alleviated by this requirement. The District Court’s 
majority appears to have found this evidence credible and the 
justification rational, and we are in no position to disagree. 
Many of the same factors just listed in connection with the 
license fee differential have equal pertinency for the combina-
tion license requirement. We perceive no duty on the State to 
have its licensing structure parallel or identical for both 
residents and nonresidents, or to justify to the penny any cost 
differential it imposes in a purely recreational, noncommercial, 
nonlivelihood setting. Rationality is sufficient. That stand-
ard, we feel, has been met by Montana. So long as constitu-
tional requirements have been met, as we conclude is the case 
here, “[protection of the wild life of the State is peculiarly 
within the police power, and the State has great latitude in 
determining what means are appropriate for its protection.” 
Lacoste v. Department of Conservation, 263 U. S. 545, 552 
(1924).24

ed.). We fail to see how these federal aspects transform a recreational 
pursuit into a fundamental right protected by the Privileges and Immuni-
ties Clause, or how they impose a barrier to resident-nonresident differen-
tials. Congress knows how to impose such a condition on its largess when 
it wishes to do so. See 16 U. S. C. §669 (1976 ed.). See also Pub. L. 
94r-422, 90 Stat. 1314, adding § 6 (f) (8) to the Land and Water Conser-
vation Fund Act of 1965, 16 U. S. C. § 460Z-8 (f)(8) (1976 ed.).

24 The dissenting opinion in the District Court ascribes to the majority 
there a holding that “an otherwise invidious discrimination against non-
residents is justified because the state may rationally consider the dis-
crimination necessary to induce residents to support the state program 
required to conserve the herd.” 417 F. Supp., at 1011. We agree with 
that dissent that the State’s need or desire to engender political support 
for its conservation programs cannot by itself justify an otherwise invidi-
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The judgment of the District Court is affirmed.

It is so ordered.

Mr . Chief  Justi ce  Burger , concurring.
In joining the Court’s opinion I write separately only to 

emphasize the significance of Montana’s special interest in its 
elk population and to point out the limits of the Court’s 
holding.

The doctrine that a State “owns” the wildlife within its 
borders as trustee for its citizens, see Geer v. Connecticut, 161 
U. S. 519 (1896), is admittedly a legal anachronism of sorts. 
See Douglas v. Seacoast Products, Inc., 431 U. S. 265, 284 
(1977). A State does not “own” wild birds and animals in the 
same way that it may own other natural resources such as 
land, oil, or timber. But, as noted in the Court’s opinion, 
ante, at 386, and contrary to the implications of the dissent, the 
doctrine is not completely obsolete. It manifests the State’s 
special interest in regulating and preserving wildlife for the 
benefit of its citizens. See Douglas v. Seacoast Products, Inc., 
supra, at 284, 287. Whether we describe this interest as 
proprietary or otherwise is not significant.

We recognized in Toomer v. Witsell, 334 U. S. 385, 401-402 
(1948), that the doctrine does not apply to migratory shrimp 
located in the three-mile belt of the marginal sea. But the elk 
involved in this case are found within Montana and remain 
primarily within the State. As such they are natural resources 
of the State, and Montana citizens have a legitimate interest in 
preserving their access to them. The Court acknowledges this 
interest when it points out that the Montana elk supply “has 
been entrusted to the care of the State by the people of 
Montana,” ante, at 388, and asserts the continued vitality of

ous classification. Memorial Hospital v. Maricopa County, 415 U. S. 
250, 266 (1974). But, in our view, the record, that is, the case as proved, 
discloses that the classification utilized in Montana’s licensing scheme is 
not “otherwise invidious discrimination.”



BALDWIN v. MONTANA FISH AND GAME COMMON 393

371 Burg er , C. J., concurring

the doctrine upon which the court relied in Corfield v. Coryell, 
6 F. Cas. 546, 552 (No. 3,230) (CC ED Pa. 1825); McCready 
v. Virginia, 94 U. S. 391 (1877); and Geer v. Connecticut, 
supra. See ante, at 386.

McCready v. Virginia, supra, made it clear that the Privi-
leges and Immunities Clause does not prevent a State from 
preferring its own citizens in granting public access to natural 
resources in which they have a special interest. Thus Montana 
does not offend the Privileges and Immunities Clause by 
granting residents preferred access to natural resources that do 
not belong to private owners. And Montana may give its 
residents preferred access to Montana elk without offending 
the Privileges and Immunities Clause.

It is not necessary to challenge the cases cited by the dissent, 
post, at 405, which make clear that a State does not have 
absolute freedom to regulate the taking of wildlife within its 
borders or over its airspace. A State may not regulate the 
killing of migratory game birds in a way that frustrates a 
valid treaty of the United States entered into pursuant to the 
Art. II, § 2, treaty power, Missouri v. Holland, 252 U. S. 416, 
434 (1920); it may not regulate wild animals found on federal 
lands in a way that conflicts with federal statutes enacted 
under the Property Clause, Art. IV, § 3, cl. 2, Kleppe v. New 
Mexico, 426 U. S. 529, 546 (1976); nor may it allocate access 
to its wildlife in a manner that offends the Fourteenth Amend-
ment. Takahashi v. Fish & Game Comm’n, 334 U. S. 410 
(1948). Once wildlife becomes involved in interstate com-
merce, a State may not restrict the use of or access to that 
wildlife in a way that burdens interstate commerce. Douglas 
v. Seacoast Products, Inc., supra, at 281-282; Foster-Foun-
tain Packing Co. v. Haydel, 278 U. S. 1 (1928). None of 
those cases hold that the Privileges and Immunities Clause 
prevents a State from preferring its own citizens in allocating 
access to wildlife within that State.

It is the special interest of Montana citizens in its elk that 
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permits Montana to charge nonresident hunters higher license 
fees without offending the Privileges and Immunities Clause. 
The Court does not hold that the Clause permits a State to 
give its residents preferred access to recreational activities 
offered for sale by private parties. Indeed it acknowledges 
that the Clause requires equality with respect to privileges 
“bearing upon the vitality of the Nation as a single entity.” 
Ante, at 383. It seems clear that those basic privileges include 
“all the privileges of trade and commerce” which were pro-
tected in the fourth Article of the Articles of Confederation. 
See Austin v. New Hampshire, 420 U. S. 656, 660-661, and n. 6 
(1975). The Clause assures noncitizens the opportunity to 
purchase goods and services on the same basis as citizens; it 
confers the same protection upon the buyer of luxury goods 
and services as upon the buyer of bread.

Mr . Justi ce  Brennan , with whom Mr . Justice  White  and 
Mr . Just ice  Marshall  join, dissenting.

Far more troublesome than the Court’s narrow holding—elk 
hunting in Montana is not a privilege or immunity entitled to 
protection under Art. IV, § 2, cl. 1, of the Constitution—is the 
rationale of the holding that Montana’s elk-hunting licensing 
scheme passes constitutional muster. The Court concludes that 
because elk hunting is not a “basic and essential activit[y], 
interference with which would frustrate the purposes of the 
formation of the Union,” ante, at 387, the Privileges and Immu-
nities Clause of Art. IV, § 2—“The Citizens of each State shall 
be entitled to all Privileges and Immunities of Citizens in the 
several States”—does not prevent Montana from irrationally, 
wantonly, and even invidiously discriminating against nonresi-
dents seeking to enjoy natural treasures it alone among the 
50 States possesses. I cannot agree that the Privileges and 
Immunities Clause is so impotent a guarantee that such dis-
crimination remains wholly beyond the purview of that 
provision.
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I

It is true that because the Clause has not often been the 
subject of litigation before this Court, the precise scope of the 
protection it affords the citizens of each State in their sister 
States remains to be defined. Much of the uncertainty is, no 
doubt, a product of Mr. Justice Washington’s exposition of its 
scope in Corfield v. Coryell, 6 F. Cas. 546, 551 (No. 3,230) 
(CC ED Pa. 1825), where he observed:

“[W]hat are the privileges and immunities of citizens in 
the several states? We feel no hesitation in confining 
these expressions to those privileges and immunities which 
are, in their nature, fundamental; which belong, of right, 
to the citizens of all free governments; and which have, 
at all times, been enjoyed by the citizens of the several 
states which compose this Union, from the time of their 
becoming free, independent, and sovereign.” (Emphasis 
added.)

Among these “fundamental” rights he included “ [protection 
by the government; . . . [t]he right of a citizen of one state 
to pass through, or to reside in any other state, for purposes of 
trade, agriculture, professional pursuits, or otherwise; to claim 
the benefit of the writ of habeas corpus; to institute and 
maintain actions of any kind in the courts of the state; to 
take, hold and dispose of property, either real or personal; 
and an exemption from higher taxes or impositions than are 
paid by the other citizens of the state.” Id., at 551-552. 
These rights, only the last of which was framed in terms of 
discriminatory treatment, were to be enjoyed “by the citizens 
of each state, in every other state ... .” Id., at 552. As both 
the italicized language and the list of rights designed as fall-
ing within the compass of Art. IV, § 2, cl. 1, make clear, Mr. 
Justice Washington believed that the Clause was designed to 
guarantee certain “fundamental” rights to all United States 
citizens, regardless of the rights afforded by a State to its own 
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citizens. In Hague v. CIO, 307 U. S. 496, 511 (1939), Mr. 
Justice Roberts so characterized Mr. Justice Washington’s 
view: “At one time it was thought that [Art. IV, § 2, cl. 1] 
recognized a group of rights which, according to the juris-
prudence of the day, were classed as ‘natural rights’; and that 
the purpose of the section was to create rights of citizens of 
the United States by guaranteeing the citizens of every State 
the recognition of this group of rights by every other State. 
Such was the view of Justice Washington.”

That Mr. Justice Washington thought Art. IV, § 2, cl. 1, to 
embody a guarantee of “natural rights” is not surprising. It 
revealed his preference for that determination of the contro-
versy raging in his time over the significance of “natural rights” 
in constitutional adjudication.

“Behind the 1825 Cor field opinion lay the nineteenth 
century controversy over the status of ‘natural rights’ in 
constitutional litigation. Some judges had supposed an 
inherent limitation on state and federal legislation that 
compelled courts to strike down any law ‘contrary to the 
first great principles of the social compact.’ They were 
the proponents of the natural rights doctrine which, 
without specific constitutional moorings, posited ‘certain 
vital principles in our free republican governments, which 
will determine and overrule an apparent abuse of legisla-
tive powers.’

“Corfield can be understood as an attempt to import 
the natural rights doctrine into the Constitution by way 
of the privileges and immunities clause of article IV. 
By attaching the fundamental rights of state citizenship 
to the privileges and immunities clause, Justice Washing-
ton would have created federal judicial protection against 
state encroachment upon the ‘natural rights’ of citizens.” 
L. Tribe, American Constitutional Law 405-406 (1978) 
(footnotes omitted).

What is surprising, however, is the extent to which Cor field’s
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view of the Clause as protecting against governmental 
encroachment upon “natural rights” continued to influence 
interpretation of the Clause1 even after Mr. Justice Washing-
ton’s view was seemingly discarded in Paul v. Virginia, 8 Wall. 
168 (1869), and replaced by the view that the measure of the 
rights secured to nonresidents1 2 was the extent of the rights 
afforded by a State to its own citizens. Paul announced that 
“[i]t was undoubtedly the object of the clause ... to place 
the citizens of each State upon the same footing with citizens 
of other States, so far as the advantages resulting from citizen-
ship in those States are concerned.” Id., at 180 (emphasis 
added). But during the 79 years between Paul and our deci-
sion in Toomer v. Witsell, 334 U. S. 385 (1948), Art. IV, § 2, 
cl. 1, was given an anomalous and unduly restrictive scope. 
Mr. Justice Washington’s expansive interpretation of “privi-
leges and immunities” as broadly insuring a host of rights 
against all government interference was superimposed on 
Paul’s conception of the Clause as prohibiting a State from 
unjustifiably discriminating against nonresidents—a view of 
Art. IV, § 2, cl. 1, that I think correct—with the result that 
the Clause’s guarantee was held to prohibit a State from deny-
ing to citizens of other States only those “fundamental” rights 
that it guaranteed to its own citizens. Cf. Minor v. Happer- 
sett, 21 Wall. 162, 174 (1875). Yet because nonresidents 
could present special problems for a State in the administra-
tion of its laws even where rights thought to be “fundamental” 
were involved, this conception of Art. IV, § 2, cl. 1, born of 
the commingling of two disparate views of the Clause that 

1 See, e. g., Canadian Northern R. Co. v. Eggen, 252 U. S. 553, 560 
(1920); Chambers v. Baltimore & Ohio R. Co., 207 U. S. 142, 155 (1907); 
Blake v. McClung, 172 U. S. 239, 248-249 (1898).

2 For the purpose of analysis of most cases under the Privileges and 
Immunities Clause of Art. IV, the terms “citizen” and “resident” are “es-
sentially interchangeable.” Austin v. New Hampshire, 420 U. S. 656, 662 
n. 8 (1975); Toomer n . Witsell, 334 U. S. 385, 397 (1948).
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were never meant to mate, proved difficult of rigid application. 
Thus, although Mr. Justice Washington listed the right “to 
institute and maintain actions of any kind in the courts of the 
state” as one of the “fundamental” rights within the ambit of 
Art. IV, § 2, cl. 1, Corfield v. Coryell, supra, at 552, this Court 
upheld state statutes that denied nonresidents precisely the 
same access to state courts as was guaranteed residents. 
Chemung Canal Bank v. Lowery, 93 IT. S. 72 (1876), for 
example, upheld a Wisconsin statute that tolled the statute of 
limitations on a cause of action against a defendant absent 
from the State only when the plaintiff was a Wisconsin 
resident; the ground was that “[t]here is, in fact, a valid rea-
son for the discrimination.” Id., at 77.3 Similarly, Canadian 
Northern R. Co. v. Eggen, 252 U. S. 553 (1920), sanctioned a 
Minnesota provision that allowed only citizens of that State to 
sue in state court on a cause of action arising out of the State 
that would have been barred by the statute of limitations in 
the State where the cause of action arose. The Court found 
that such a statute did not, in the words of Blake v. McClung, 
172 U. S. 239, 256 (1898), “‘materially interferfe] with the 
enjoyment by citizens of each State of the privileges and 
immunities secured by the Constitution to citizens of the 
several States.’ ” Canadian Northern R. Co. v. Eggen, supra, 
at 562.

Mr. Justice Roberts’ analysis of the Privileges and Immu-
nities Clause of Art. IV, § 2, in Hague v. CIO, supra, was the 
first noteworthy modern pronouncement on the Clause from

3 The reason given was: “If the statute does not run as between non-
resident creditors and their debtors, it might often happen that a right of 
action would be extinguished, perhaps for years, in the State where the 
parties reside; and yet, if the defendant should be found in Wisconsin,—it 
may be only in a railroad train,—a suit could be sprung upon him after 
the claim had been forgotten. The laws of Wisconsin would thus be used 
as a trap to catch the unwary defendant, after the laws which had always 
governed the case had barred any recovery. This would be inequitable 
and unjust.” 93 U. S., at 77.
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this Court. Not only did Mr. Justice Roberts recognize that 
Cor field’s view of the Privileges and Immunities Clause might, 
and should be, properly interred as the product of a bygone 
era, but also he went on to emphasize the interpretation of the 
scope of the Clause proposed in Paul v. Virginia, supra, 
namely, that “[t]he section, in effect, prevents a State from 
discriminating against citizens of other States in favor of its 
own.” 307 U. S., at 511. In singling out this passage as one 
of “three general comments [on the Clause] that deserve 
mention,” ante, at 380, the Court acknowledges the significance 
of Mr. Justice Roberts’ statement, but, with all respect, errs in 
not also appreciating that the Roberts statement signaled the 
complete demise of the Court’s acceptance of Cor field’s defini-
tion of the type of rights encompassed by the phrase “privileges 
and immunities.” No longer would that definition be control-
ling, or even relevant, in evaluating whether the discrimination 
visited by a State on nonresidents vis-à-vis its own citizens 
passed constitutional muster.

Less than a decade after Hague, Toomer v. Witsell, supra, 
embraced and applied the Roberts interpretation of the Clause. 
In Toomer, a South Carolina statute that required nonresi-
dents to pay a fee 100 times greater than that paid by resi-
dents for a license to shrimp commercially in the three-mile 
maritime belt off the coast of that State was held to be viola-
tive of the Clause. After stating that the Clause “was de-
signed to insure to a citizen of State A who ventures into 
State B the same privileges which the citizens of State B 
enjoy,” 334 U. S., at 395, the Court set out the standard against 
which a State’s differential treatment of nonresidents would be 
evaluated.

“Like many other constitutional provisions, the privi-
leges and immunities clause is not an absolute. It does 
bar discrimination against citizens of other States where 
there is no substantial reason for the discrimination 
beyond the mere fact that they are citizens of other 
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States. But it does not preclude disparity of treatment 
in the many situations where there are perfectly valid 
independent reasons for it. Thus the inquiry in each 
case must be concerned with whether such reasons do 
exist and whether the degree of discrimination bears a 
close relation to them. The inquiry must also, of course, 
be conducted with due regard for the principle that the 
States should have considerable leeway in analyzing local 
evils and in prescribing appropriate cures.” Id., at 396 
(emphasis added) (footnote omitted).

Unlike the relatively minimal burden of rationality South 
Carolina would have had to satisfy in defending a law not 
infringing on a “fundamental” interest against an equal protec-
tion attack, see Hughes v. Alexandria Scrap Corp., 426 U. S. 
794 (1976), the State could not meet the plaintiffs’ privileges 
and immunities challenge simply by asserting that the discrim-
ination was a rational means for fostering a legitimate state 
interest. Instead, even though an important state objective— 
conservation—was at stake, Toomer held that a classification 
based on the fact of noncitizenship was constitutionally infirm 
“unless there is something to indicate that non-citizens consti-
tute a peculiar source of the evil at which the statute is aimed.” 
334 U. S., at 398. Moreover, even where the problem the 
State is attempting to remedy is linked to the presence or 
activity of nonresidents in the State, the Clause requires that 
there be “a reasonable relationship between the danger repre-
sented by non-citizens, as a class, and the . . . discrimination 
practiced upon them.” Id., at 399.

Toomer was followed in Mullaney v. Anderson, 342 U. S. 415 
(1952). In Mullaney, the scheme employed by the Territorial 
Legislature of Alaska for the licensing of commercial fishermen 
in territorial waters, which imposed a $5 license fee on resident 
fishermen and a $50 fee on nonresidents, was found invalid 
under the Clause. Although the Court reaffirmed its observa-
tion in Toomer that a State may “charge non-residents a
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differential which would merely compensate the State for any 
added enforcement burden they may impose or for any conser-
vation expenditures from taxes which only residents pay,” 
342 U. S., at 417, the Court found that Alaska’s mere assertion 
of these justifications was insufficient to sustain the fee differ-
ential in licensing in the face of evidence that, in the case 
under review, the justifications had no basis in fact.

Neither Toomer nor Mullaney cited Corfield or discussed 
whether commercial fishing was the type of “fundamental” 
right entitled to protection under Mr. Justice Washington’s 
view of the Privileges and Immunities Clause. Although the 
Court in Toomer did “hold that commercial shrimping in the 
marginal sea, like other common callings, is within the privi-
leges and immunities clause,” 334 U. S., at 403, its statement 
to this effect was conclusory and clearly secondary to its 
extensive analysis of whether South Carolina’s discrimina-
tion against nonresidents was properly justified. The State’s 
justification for its discrimination against nonresidents was 
also the focus of the privileges and immunities analysis in 
Doe v. Bolton, 410 U. S. 179 (1973), which summarily 
added “medical services” to the panoply of privileges pro-
tected by the Clause and held invalid a Georgia law per-
mitting only Georgia residents to obtain abortions within 
that State.4 It is true that Austin v. New Hampshire, 420 
U. S. 656 (1975), cited Corfield for the proposition that 
discriminatory taxation of the nonresident was one of the evils 
the Clause was designed to protect against; but “an exemption 
from higher taxes” was the one privileges and immunities right 
that Mr. Justice Washington framed in terms of discriminatory 
treatment. As in Toomer, Mullaney, and Bolton, the Court’s 

4 Although it is true that a woman’s right to choose to have an abortion 
is “fundamental” for purposes of equal protection analysis, Roe v. Wade, 
410 U. S. 113 (1973), the Court did not rely on this fact and deemed all 
“medical services” within the protection of the Clause. Again no mention 
was made of Corfield.
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principal concern in Austin was the classification itself—the 
fact that the discrimination hinged on the status of 
nonresidency.

I think the time has come to confirm explicitly that which 
has been implicit in our modern privileges and immunities 
decisions, namely that an inquiry into whether a given right is 
“fundamental” has no place in our analysis of whether a 
State’s discrimination against nonresidents—who “are not 
represented in the [discriminating] State’s legislative halls,” 
Austin v. New Hampshire, supra, at 662—violates the Clause. 
Rather, our primary concern is the State’s justification for its 
discrimination. Drawing from the principles announced in 
Toomer and Mullaney, a State’s discrimination against non-
residents is permissible where (1) the presence or activity of 
nonresidents is the source or cause of the problem or effect 
with which the State seeks to deal, and (2) the discrimination 
practiced against nonresidents bears a substantial relation to 
the problem they present. Although a State has no burden 
to prove that its laws are not violative of the Privileges and 
Immunities Clause, its mere assertion that the discrimination 
practiced against nonresidents is justified by the peculiar 
problem nonresidents present will not prevail in the face of a 
prima facie showing that the discrimination is not supportable 
on the asserted grounds. This requirement that a State’s 
unequal treatment of nonresidents be reasoned and suitably 
tailored furthers the federal interest in ensuring that “a norm 
of comity,” Austin v. New Hampshire, supra, at 660, prevails 
throughout the Nation while simultaneously guaranteeing to 
the States the needed leeway to draw viable distinctions 
between their citizens and those of other States.

II
It is clear that under a proper privileges and immunities 

analysis Montana’s discriminatory treatment of nonresident 
big-game hunters in this case must fall. Putting aside the
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validity of the requirement that nonresident hunters desiring 
to hunt elk must purchase a combination license that resident 
elk hunters need not buy, there are three possible justifications 
for charging nonresident elk hunters an amount at least 7.5 
times the fee imposed on resident big-game hunters.5 The 
first is conservation. The State did not attempt to assert this 
as a justification for its discriminatory licensing scheme in the 
District Court, and apparently does not do so here. Indeed, it 
is difficult to see how it could consistently with the first prong 
of a modern privileges and immunities analysis. First, there 
is nothing in the record to indicate that the influx of nonresi-
dent hunters created a special danger to Montana’s elk or to 
any of its other wildlife species. In the most recent year for 
which statistics are available, 1974-1975, there were 198,411 
resident hunters in Montana and only 31,406 nonresident 
hunters. Nonresidents thus constituted only 13% of all hunters 
pursuing their sport in the State.6 Moreover, as the Court rec-
ognizes, ante, at 375 n. 10, the number of nonresident big-game 
hunters has never approached the 17,000 limit set by statute, 
presumably as a precautionary conservation measure.7 Sec-
ond, if Montana’s discriminatorily high big-game license fee is 
an outgrowth of general conservation policy to discourage elk 
hunting, this too fails as a basis for the licensing scheme. 

5 This is the cost ratio of the 1976 nonresident combination license fee 
($225) to the 1976 resident combination license fee ($30). Since a 
Montana resident wishing to hunt only elk could purchase an elk-hunting 
license for only $9, a nonresident who wanted to hunt only elk had to pay 
a fee 25 times as great as that charged a similarly situated resident of 
Montana.

6 These are the figures for all hunters in Montana, not only for those 
hunting elk. The Court’s notation of the fact that the number of non-
resident hunters in Montana has increased more dramatically than the 
number of resident hunters during the past decade, ante, at 374-375, thus 
somewhat overstates the putative conservation threat nonresident hunters 
pose for Montana’s wildlife.

7 This restriction on the number of big-game hunters allowed into 
Montana is thus not at issue.
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Montana makes no effort similarly to inhibit its own residents. 
As we said in Douglas v. Seacoast Products, Inc., 431 U. S. 265, 
285 n. 21 (1977), “[a] statute that leaves a State’s residents 
free to destroy a natural resource while excluding aliens or 
nonresidents is not a conservation law at all.”

The second possible justification for the fee differential 
Montana imposes on nonresident elk hunters—the one pre-
sented in the District Court and principally relied upon here— 
is a cost justification. Appellants have never contended that 
the Privileges and Immunities Clause requires that identical 
fees be assessed residents and nonresidents. They recognize 
that Toomer and Mullaney allow additional charges to be 
made on nonresidents based on both the added enforcement 
costs the presence of nonresident hunters imposes on Montana 
and the State’s conservation expenditures supported by 
resident-borne taxes. Their position throughout this litigation 
has been that the higher fee extracted from nonresident elk 
hunters is not a valid effort by Montana to recoup state 
expenditures on their behalf, but a price gouged from those 
who can satisfactorily pursue their avocation in no other State 
in the Union. The licensing scheme, appellants contend, is 
simply an attempt by Montana to shift the costs of its 
conservation efforts, however commendable they may be, onto 
the shoulders of nonresidents who are powerless to help them-
selves at the ballot box. The District Court agreed, finding 
that “[o]n a consideration of [the] evidence . . . and with 
due regard to the presumption of constitutionality . . . the 
ratio of 7.5 to 1 cannot be justified on any basis of cost 
allocation.” Montana Outfitters Action Group v. Fish & 
Game Comm’n, 417 F. Supp. 1005, 1008 (Mont. 1976). 
This finding is not clearly erroneous, United States v. United 
States Gypsum Co., 333 U. S. 364, 394—395 (1948), and the 
Court does not intimate otherwise. Montana’s attempt to 
cost-justify its discriminatory licensing practices thus fails 
under the second prong of a correct privileges and immunities
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analysis—that which requires the discrimination a State visits 
upon nonresidents to bear a substantial relation to the prob-
lem or burden they pose.

The third possible justification for Montana’s licensing 
scheme, the doctrine of McCready v. Virginia, 94 U. S. 391 
(1877), is actually no justification at all, but simply an asser-
tion that a State “owns” the wildlife within its borders in trust 
for its citizens and may therefore do with it what it pleases. 
See Geer v. Connecticut, 161 U. S. 519 (1896). The lingering 
death of the McCready doctrine as applied to a State’s wildlife, 
begun with the thrust of Mr. Justice Holmes’ blade in Missouri 
v. Holland, 252 U. S. 416, 434 (1920) (“ [t] o put the claim of 
the State upon title is to lean upon a slender reed”) and aided 
by increasingly deep twists of the knife in Foster Fountain 
Packing Co. v. Hay del, 278 U. S. 1, 11-14 (1928); Toomer n . 
Witsell, 334 U. S., at 402; Takahashi v. Fish & Game Comm’n, 
334 U. S. 410, 421 (1948); and Kleppe v. New Mexico, 426 
U. S. 529, 545-546 (1976), finally became a reality in Douglas 
n . Seacoast Products, Inc., supra, at 284, where Mr . Just ice  
Mars hall , speaking for the Court, observed:

“A State does not stand in the same position as the owner 
of a private game preserve and it is pure fantasy to talk 
of ‘owning’ wild fish, birds, or animals. Neither the 
States nor the Federal Government, any more than a hope-
ful fisherman or hunter, has title to these creatures until 
they are reduced to possession by skillful capture. . . . 
The ‘ownership’ language of cases such as those cited by 
appellant must be understood as no more than a 19th- 
century legal fiction expressing ‘the importance to its 
people that a State have power to preserve and regulate 
the exploitation of an important resource.’ Toomer v. 
Witsell, 334 U. S., at 402 .... Under modern analysis, 
the question is simply whether the State has exercised its 
police power in conformity with the federal laws and 
Constitution.”
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In unjustifiably discriminating against nonresident elk hunt-
ers, Montana has not “exercised its police power in conformity 
with the . . . Constitution.” The State’s police power interest 
in its wildlife cannot override the appellants’ constitutionally 
protected privileges and immunities right. I respectfully 
dissent and would reverse.8

8 Because I find Montana’s elk-hunting licensing scheme unconstitutional 
under the Privileges and Immunities Clause of Art. IV, § 2, I find it 
unnecessary to determine whether the scheme would pass equal protection 
scrutiny. In any event, where a State discriminates solely on the basis of 
noncitizenship or nonresidency in the State,, see n. 1, supra, it is my view 
that the Equal Protection Clause affords a discriminatee no greater pro-
tection than the Privileges and Immunities Clause.



VITEK v. JONES 407

Per Curiam

VITEK, DIRECTOR, DEPARTMENT OF CORREC-
TIONAL SERVICES, et  al . v. JONES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF NEBRASKA

No. 77-888. Argued April 24, 1978—Decided May 23, 1978

District Court’s judgment that a Nebraska statute authorizing a state 
prisoner’s transfer to a state mental hospital without his consent was 
unconstitutional as applied to plaintiff prisoners, including appellee, in 
an action challenging the statute’s validity, is vacated, and the case is 
remanded for consideration of mootness, where it appears that appellee 
has accepted parole for the purpose of receiving, and is receiving, 
psychiatric care at a Veterans Hospital.

437 F. Supp. 569, vacated and remanded.

Melvin Kent Kammerlohr, Assistant Attorney General of 
Nebraska, argued the cause for appellants. With him on the 
brief was Paul L. Douglas, Attorney General.

Thomas A. Wurtz, by appointment of the Court, 435 U. S.
949, argued the cause and filed a brief for appellee Jones.*

Per  Curiam .
This appeal presents a challenge under the Due Process 

Clause of the Fourteenth Amendment to a state statute which 
authorizes the transfer of a state prisoner, without his consent, 
to a state mental hospital upon a finding by a physician or 
psychologist that the prisoner suffers from a mental disease or 
defect and that he cannot be given proper treatment within 
the facility in which he is confined.* 1

*EveUe J. Younger, Attorney General, Jack R. Winkler, Chief Assistant 
Attorney General, Edward P. O’Brien, Assistant Attorney General, and 
John T. Murphy, Karl S. Mayer, and Thomas P. Dove, Deputy Attorneys 
General, filed a brief for the State of California as amicus curiae urging 
reversal.

1 Nebraska Rev. Stat. § 83-180 (1976) provides in relevant part:
“[W]hen a physician or psychologist designated by the [Director of
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Appellee Larry D. Jones* 2 was convicted of the crime of 
robbery and was sentenced to a prison term of three to nine 
years. In May 1974, he began serving his sentence at the 
Nebraska Penal and Correctional Complex, a state prison. In 
January 1975, appellee was transferred to the penitentiary 
hospital; two days later he was placed in solitary confinement 
in the prison adjustment center. While there, appellee set his 
mattress on fire and suffered serious burns. Appellee was 
transferred by ambulance to the burn unit of a private hospital 
where he remained for some four months. In April 1975, 
immediately following his release from the hospital, appellee 
was transferred to the security unit of the Lincoln Regional 
Center, a hospital facility owned and operated by the State of 
Nebraska for the purpose of providing treatment for persons 
afflicted with emotional and mental disorders.

In advance of his transfer to Lincoln Regional Center,

Correctional Sevices] finds that a person committed to the [Department of 
Correctional Services] suffers from a mental disease or defect, the chief 
executive officer may order such person to be segregated from other persons 
in the facility. If the physician or psychologist is of the opinion that the 
person cannot be given proper treatment in that facility, the director may 
arrange for his transfer for examination, study, and treatment to any 
medical-correctional facility, or to another institution in the Department of 
Public Institutions where proper treatment is available. A person who is 
so transferred shall remain subject to the jurisdiction and custody of the 
Department of Correctional Services and shall be returned to the depart-
ment when, prior to the expiration of his sentence, treatment in such 
facility is no longer necessary.”

2 This lawsuit was initially brought by a single plaintiff, Charles Miller. 
On August 18, 1976, plaintiff’s suit was certified as a class action. After 
a hearing, the action was decertified. Thereafter, William McKinley 
Hines, William George Foote, and Larry D. Jones were added as individual 
plaintiffs-intervenors. Hines, who had been returned to state prison and 
released on parole, did not participate in the proceedings before the District 
Court, which ordered him dismissed as a plaintiff-intervenor on Septem-
ber 12, 1977. Prior to the entry of the judgment below, Miller and Foote 
each completed his maximum sentence and received a final discharge. 
Jones is the sole appellee in this Court.
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appellee was examined by a psychiatrist as required by Neb. 
Rev. Stat. § 83-180 (1976). The evidence adduced before the 
District Court revealed that, when asked by the examining 
psychiatrist whether or not he wished to be transferred, ap-
pellee answered that he did. However, the District Court 
deemed the transfer to have been involuntary because appellee 
was offered no means of obtaining independent advice on the 
subject and because, in the view of the District Court, appellee 
“may well not have been competent to exercise a free choice.”3 
It is undisputed that, in transferring appellee from a prison 
facility to a mental institution, the correctional authorities 
exercised the authority conferred on them by the state statute 
challenged here.

In April 1976, appellee filed a complaint in the United 
States District Court for the District of Nebraska seeking to 
intervene in a civil rights action brought by a state prisoner 
who, like appellee, had been transferred from the State Penal 
Complex to Lincoln Regional Center.

The three-judge District Court agreed that due process 
attached to plaintiffs’ asserted liberty interest and declared 
§ 83-180 (1) unconstitutional as applied. Miller v. Vitek, 437 
F. Supp. 569. The District Court also enjoined the transfer 
of any state prisoner from a penal facility to a mental insti-
tution except in compliance with procedures similar to those 
identified in this Court’s opinions in Morrissey v. Brewer, 408 
U. S. 471 (1972), and Wolff v. McDonnell, 418 U. S. 539 
(1974). Additional procedures set forth by the District Court 
require the State to furnish the inmate with effective and 
timely notice of his rights and, in the case of an indigent 
inmate, with legal counsel. We noted probable jurisdiction.4

On November 17, 1977,5 the Nebraska Board of Parole 

3 Miller v. Vitek, 437 F, Supp. 569, 571 n. 3.
4 434 U. S. 1060 (1978).
5 The District Court rendered its judgment in this case on October 14, 

1977.
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granted appellee parole for the purpose of allowing him to 
receive in-patient psychiatric care at the Veterans Hospital in 
Danville, Ill. During the course of oral argument in this 
Court, appellee’s counsel advised the Court that appellee has 
accepted the parole offered to him and agreed to treatment 
at the Veterans Hospital. Moreover, according to counsel, 
appellee is now cooperating with the medical staff assigned to 
his care and voluntarily taking medication prescribed for him.6

In light of these disclosures, the judgment of the United 
States District Court for the District of Nebraska is hereby 
vacated, and the case is remanded to the District Court for 
consideration of the question of mootness.

Vacated and remanded.

Mr . Justi ce  Stevens , dissenting.
The question whether a person convicted of a crime has a 

constitutional right to a hearing before being involuntarily 
placed in a mental institution is an important one. In this 
case the three-judge District Court answered that question in 
the affirmative and entered an injunction protecting appellee 
against the risk of an arbitrary transfer. As long as he remains 
in appellants’ custody, he will continue to encounter that risk 
unless the District Court’s injunction remains in effect. Rec-
ognizing this, the District Court explicitly provided that 
appellants “are enjoined from transferring . . . Larry D. Jones, 
at any time before his complete discharge from the custody of 
the State of Nebraska,”1 without following the mandated 
procedures.

It is undisputed that Jones remains in the custody of the 
State of Nebraska.* 1 2 At the moment, he is on limited parole, 
and, as a condition of that parole, is receiving in-patient 

6 Tr. of Oral Arg. 13,19,41-44.
1 App. to Jurisdictional Statement 2 (emphasis added).
2 Jones’ tentative discharge date is not until March 1982. Brief for 

Appellants on the Question of Mootness 2.
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psychiatric services in Danville, Ill. I have previously 
expressed my disagreement with this Court’s conclusion that a 
parole release moots a controversy between a prisoner and the 
State over proper parole procedures, see Scott v. Kentucky 
Parole Board, 429 U. S. 60 (Stevens , J., dissenting), and what 
was said in Scott applies with even greater force here. For 
unlike Scott, Jones has not challenged the Nebraska parole 
procedures, and his limited release on parole does not even 
arguably moot this live controversy between two adverse 
litigants. Jones challenged the procedures provided for the 
transfer of a criminal convict under the State’s custody to a 
mental hospital. He is still in a mental hospital; he is still 
under the State’s custody; and if he refuses treatment at this 
hospital, the State asserts the right to transfer him, involun-
tarily and without a hearing, to another mental hospital. In 
short, nothing has happened to destroy or even substantially 
lessen Jones’ interest in preserving the injunction entered 
below, and appellants’ interest in vindicating the Nebraska 
statute is similarly unaffected. I therefore respectfully dissent 
from the Court’s disposition of this appeal.
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IN RE PRIMUS

APPEAL FROM THE SUPREME COURT OF SOUTH CAROLINA

No. 77-56. Argued January 16, 1978—Decided May 30, 1978

Appellant, a practicing lawyer in South Carolina who was also a cooperat-
ing lawyer with a branch of the American Civil Liberties Union (ACLU), 
after advising a gathering of women of their legal rights resulting from 
their having been sterilized as a condition of receiving public medical 
assistance, informed one of the women in a subsequent letter that free 
legal assistance was available from the ACLU. Thereafter, the disci-
plinary Board of the South Carolina Supreme Court charged and de-
termined that appellant, by sending such letter, had engaged in soliciting 
a client in violation of certain Disciplinary Rules of the State Supreme 
Court, and issued a private reprimand. The court adopted the Board’s 
findings and increased the sanction to a public reprimand. Held: 
South Carolina’s application of its Disciplinary Rules to appellant’s 
solicitation by letter on the ACLU’s behalf violates the First and 
Fourteenth Amendments. NAACP v. Button, 371 U. S. 415, followed; 
Ohralik v. Ohio Bar Assn., post, p. 447, distinguished. Pp. 421-439.

(a) Solicitation of prospective litigants by nonprofit organizations 
that engage in litigation as “a form of political expression” and “political 
association” constitutes expressive and associational conduct entitled to 
First Amendment protection, as to which government may regulate only 
“with narrow specificity,” Button, supra, at 429, 431, 433. Pp. 422-425.

(b) Subsequent decisions have interpreted Button as establishing the 
principle that “collective activity undertaken to obtain meaningful access 
to the courts is a fundamental right within the protection of the First 
Amendment,” United Transportation Union v. Michigan Bar, 401 U. S. 
576, 585, and have required that “broad rules framed to protect the 
public and to preserve respect for the administration of justice” must 
not work a significant impairment of “the value of associational free-
doms,” Mine Workers v. Illinois Bar Assn., 389 U. S. 217, 222. P. 426.

(c) Appellant’s activity in this case comes within the generous zone 
of protection reserved for associational freedoms because she engaged in 
solicitation by mail on behalf of a bona fide, nonprofit organization that 
pursues litigation as a vehicle for effective political expression and 
association, as well as a means of communicating useful information to 
the public. There is nothing in the record to suggest that the ACLU 
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or its South Carolina affiliate is an organization dedicated exclusively to 
providing legal services, or a group of attorneys that exists for the 
purpose of financial gain through the recovery of counsel fees, or a 
mere sham to evade a valid state rule against solicitation for pecuniary 
gain. Pp. 426-432.

(d) The Disciplinary Rules in question, which sweep broadly, rather 
than regulating with the degree of precision required in the context of 
political expression and association, have a distinct potential for damp-
ening the kind of “cooperative activity that would make advocacy of 
litigation meaningful,” Button, supra, at 438, as well as for permitting 
discretionary enforcement against unpopular causes. P. 433.

(e) Although a showing of potential danger may suffice in the con-
text of in-person solicitation for pecuniary gain under the decision today 
in Ohralik, appellant may not be disciplined unless her activity in fact 
involved the type of misconduct at which South Carolina’s broad pro-
hibition is said to be directed. P. 434.

(f) The record does not support appellee’s contention that undue in-
fluence, overreaching, misrepresentation, invasion of privacy, conflict of 
interest, or lay interference actually occurred in this case. And the 
State’s interests in preventing the “stirring up” of frivolous or vexatious 
litigation and minimizing commercialization of the legal profession offer 
no further justification for the discipline administered to appellant. Pp. 
434-437.

(g) Nothing in this decision should be read to foreclose carefully 
tailored regulation that does not abridge unnecessarily the associational 
freedom of nonprofit organizations, or their members, having character-
istics like those of the ACLU. Pp. 438-439.

268 S. C. 259, 233 S. E. 2d 301, reversed.

Pow ell , J., delivered the opinion of the Court, in which Bur ge r , C. J., 
and Ste wa rt , Whi te , Bla ck mun , and Stev en s , JJ., joined, and in all 
but the first paragraph of Part VI of which Mar sha ll , J., joined. Bla ck -
mun , J., filed a concurring opinion, post, p. 439. Mar sha ll , J., filed an 
opinion concurring in part and concurring in the judgment, post, p. 468. 
Reh nq ui st , J., filed a dissenting opinion, post, p. 440. Bre nn an , J., 
took no part in the consideration or decision of the case.

Ray P. McClain argued the cause for appellant. With him 
on the briefs were Joel M. Gora, Laughlin McDonald, Neil 
Bradley, and H. Christopher Coates.

Richard B. Kale, Jr., Assistant Attorney General of South 
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Carolina, argued the cause for appellee. With him on the 
brief was Daniel R. McLeod, Attorney General.*

Mr . Just ice  Powell  delivered the opinion of the Court.
We consider on this appeal whether a State may punish a 

member of its Bar who, seeking to further political and ideo-
logical goals through associational activity, including litiga-
tion, advises a lay person of her legal rights and discloses in a 
subsequent letter that free legal assistance is available from 
a nonprofit organization with which the lawyer and her asso-
ciates are affiliated. Appellant, a member of the Bar of South 
Carolina, received a public reprimand for writing such a letter. 
The appeal is opposed by the State Attorney General, on 
behalf of the Board of Commissioners on Grievances and 
Discipline of the Supreme Court of South Carolina. As this 
appeal presents a substantial question under the First and 
Fourteenth Amendments, as interpreted in NAACP v. Button, 
371 U. S. 415 (1963), we noted probable jurisdiction.

I

Appellant, Edna Smith Primus, is a lawyer practicing in 
Columbia, S. C. During the period in question, she was asso-
ciated with the “Carolina Community Law Firm,”.1 and was 
an officer of and cooperating lawyer with the Columbia branch 
of the American Civil Liberties Union (ACLU).* 2 She re-

*Briefs of amici curiae were filed by Herbert M. Rosenthal and Stuart A. 
Forsyth for the State Bar of California, and by Girardeau A. Spann and 
Alan B. Morrison for Public Citizen et al.

xThe court below determined that the Carolina Community Law Firm 
was “‘an expense sharing arrangement with each attorney keeping his 
own fees.’ ” 268 S. C. 259, 261, 233 S. E. 2d 301, 302 (1977). The firm 
later changed its name to Buhl, Smith & Bagby.

2 The ACLU was organized in 1920 by individuals who had worked in 
the defense of the rights of conscientious objectors during World War I 
and political dissidents during the postwar period. It views itself as a 
“national non-partisan organization defending our Bill of Rights for all
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ceived no compensation for her work on behalf of the ACLU,* 3 
but was paid a retainer as a legal consultant for the South 
Carolina Council on Human Relations (Council), a nonprofit 
organization with offices in Columbia.

During the summer of 1973, local and national newspapers 
reported that pregnant mothers on public assistance in Aiken 
County, S. C., were being sterilized or threatened with sterili-
zation as a condition of the continued receipt of medical assist-
ance under the Medicaid program.4 Concerned by this 
development, Gary Allen, an Aiken businessman and officer 
of a local organization serving indigents, called the Council 
requesting that one of its representatives come to Aiken to 
address some of the women who had been sterilized. At the 
Council’s behest, appellant, who had not known Allen previ-
ously, called him and arranged a meeting in his office in 
July 1973. Among those attending was Mary Etta Williams, 
who had been sterilized by Dr. Clovis H. Pierce after the birth 
of her third child. Williams and her grandmother attended 
the meeting because Allen, an old family friend, had invited 

without distinction or compromise.” ACLU, Presenting the American 
Civil Liberties Union 2 (1948). The organization’s activities range from 
litigation and lobbying to educational campaigns in support of its avowed 
goals. See Rabin, Lawyers for Social Change: Perspectives on Public 
Interest Law, 28 Stan. L. Rev. 207, 211-212 (1976); Note, Private 
Attomeys-General: Group Action in the Fight for Civil Liberties, 58 
Yale L. J. 574, 576 (1949); see also App. 185-186. See generally C. 
Markmann, The Noblest Cry: A History of the American Civil Liberties 
Union (1965); D. Johnson, The Challenge to American Freedoms: World 
War I and the Rise of the American Civil Liberties Union (1963).

3 Although all three lawyers in the Carolina Community Law Firm 
maintained some association with the ACLU—appellant and Carlton Bagby 
as unsalaried cooperating lawyers, and Herbert Buhl as staff counsel— 
appellant testified that “the firm did not handle any litigation for [the] 
ACLU.” App. 134.

4 See, e. g., 3 Carolina Doctors Are Under Inquiry in Sterilization of 
Welfare Mothers, New York Times, July 22, 1973, p. 30, cols. 1-3.
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them and because Williams wanted “[t]o see what it was all 
about. . . .” App. 41-42. At the meeting, appellant advised 
those present, including Williams and the other women who 
had been sterilized by Dr. Pierce, of their legal rights and 
suggested the possibility of a lawsuit.

Early in August 1973 the ACLU informed appellant that it 
was willing to provide representation for Aiken mothers who 
had been sterilized.5 Appellant testified that after being ad-
vised by Allen that Williams wished to institute suit against 
Dr. Pierce, she decided to inform Williams of the ACLU’s offer 
of free legal representation. Shortly after receiving appel-
lant’s letter, dated August 30, 19736—the centerpiece of this 

5 App. 94-95, 131-133, 135-137; Brief for Appellee 8.
6 Written on the stationery of the Carolina Community Law Firm, the 

letter stated:
August 30, 1973 

Mrs. Marietta Williams 
347 Sumter Street
Aiken, South Carolina 29801
Dear Mrs. Williams:

You will probably remember me from talking with you at Mr. Allen’s 
office in July about the sterilization performed on you. The American 
Civil Liberties Union would like to file a lawsuit on your behalf for money 
against the doctor who performed the operation. We will be coming to 
Aiken in the near future and would like to explain what is involved so you 
can understand what is going on.

Now I have a question to ask of you. Would you object to talking to 
a women’s magazine about the situation in Aiken? The magazine is 
doing a feature story on the whole sterilization problem and wants to talk 
to you and others in South Carolina. If you don’t mind doing this, call 
me collect at 254-8151 on Friday before 5:00, if you receive this letter in 
time. Or call me on Tuesday morning (after Labor Day) collect.

I want to assure you that this interview is being done to show what is 
happening to women against their wishes, and is not being done to harm 
you in any way. But I want you to decide, so call me collect and let me 
know of your decision. This practice must stop.

About the lawsuit, if you are interested, let me know, and I’ll let you 
know when we will come down to talk to you about it. We will be coming
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litigation—Williams visited Dr. Pierce to discuss the progress 
of her third child who was ill. At the doctor’s office, she 
encountered his lawyer and at the latter’s request signed a 
release of liability in the doctor’s favor. Williams showed 
appellant’s letter to the doctor and his lawyer, and they 
retained a copy. She then called appellant from the doctor’s 
office and announced her intention not to sue. There was no 
further communication between appellant and Williams.

On October 9, 1974, the Secretary of the Board of Commis-
sioners on Grievances and Discipline of the Supreme Court of 
South Carolina (Board) filed a formal complaint with the 
Board, charging that appellant had engaged in “solicitation in 
violation of the Canons of Ethics” by sending the August 30, 
1973, letter to Williams. App. 1-2. Appellant denied any 
unethical solicitation and asserted, inter alia, that her conduct 
was protected by the First and Fourteenth Amendments and by 
Canon 2 of the Code of Professional Responsibility of the 
American Bar Association (ABA). The complaint was heard 
by a panel of the Board on March 20, 1975. The State’s 
evidence consisted of the letter, the testimony of Williams,* 7 

to talk to Mrs. Waters at the same time; she has already asked the 
American Civil Liberties Union to file a suit on her behalf.

Sincerely,
s/ Edna Smith
Edna Smith
Attomey-at-law

App. 3-4.
7 Williams testified that at the July meeting appellant advised her of her 

legal remedies, of the possibility of a lawsuit if her sterilization had been 
coerced, and of appellant’s willingness to serve as her lawyer without 
compensation. Williams recounted that she had told appellant that because 
her child was in critical condition, she “did not have time for” a law-
suit and “would contact [appellant] some more.” She also denied that 
she had expressed to Allen an interest in suing her doctor. Id., at 29-34, 
58. On cross-examination, however, Williams confirmed an earlier state-
ment she had made in an affidavit that appellant “did not attempt to 
persuade or pressure me to file [the] lawsuit.” Id., at 52. See n. 28, 
infra.
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and a copy of the summons and complaint in the action insti-
tuted against Dr. Pierce and various state officials, Walker v. 
Pierce, Civ. No. 74-475 (SC, July 28, 1975), aff’d in part and 
rev’d in part, 560 F. 2d 609 (CA4 1977), cert, denied, 434 
U. S. 1075 (1978).8 Following denial of appellant’s motion to 
dismiss, App. 77-82, she testified in her own behalf and called 
Allen, a number of ACLU representatives, and several char-
acter witnesses.9

The panel filed a report recommending that appellant be 
found guilty of soliciting a client on behalf of the ACLU, in 
violation of Disciplinary Rules (DR) 2-103 (D) (5) (a) and 
(c)10 * and 2-104 (A) (5) 11 of the Supreme Court of South 

8 This class action was filed on April 15, 1974, by two Negro women 
alleging that Dr. Pierce, in conspiracy with state officials, had sterilized 
them, or was threatening to do so, solely on account of their race and 
number of children, while they received assistance under the Medicaid 
program. The complaint sought declaratory and injunctive relief, dam-
ages, and attorney’s fees, and asserted violations of the Constitution and 
42 U. 8. C. §§ 1981,1983,1985 (3), and 2000d.

Bagby, one of appellant’s associates in the Carolina Community Law 
Firm and fellow cooperating lawyer with the ACLU, was one of several 
attorneys of record for the plaintiffs. Buhl, another of appellant’s asso-
ciates and a staff counsel for the ACLU in South Carolina, also may have 
represented one of the women.

9 Appellant also offered to produce expert testimony to the effect that 
some measure of solicitation of prospective litigants is necessary in safe-
guarding the civil liberties of inarticulate, economically disadvantaged 
individuals who may not be aware of their legal rights and of the availa-
bility of legal counsel, App. 166-168; that the purpose of the ACLU is to 
advance and defend the cause of civil liberties, id., at 183-186; and that the 
ACLU relies on decisions such as NAACP v. Button, 371 U. S. 415 (1963), 
in advising its attorneys of the extent of constitutional protection for their 
litigation activities, App. 187-188. These offers of proof were rejected as 
not germane to the disciplinary proceeding.

10 South Carolina’s DR 2-103 (D) provides:
“(D) A lawyer shall not knowingly assist a person or organization that 
recommends, furnishes, or pays for legal services to promote the use of 

[Footnote 11 is on p. JftO]
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Carolina,12 and that a private reprimand be issued. It noted 
that “[t]he evidence is inconclusive as to whether [appellant] 
solicited Mrs. Williams on her own behalf, but she did solicit

his services or those of his partners or associates. However, he may coop-
erate in a dignified manner with the legal service activities of any of the 
following, provided that his independent professional judgment is exer-
cised in behalf of his client without interference or control by any organi-
zation or other person:
“(1) A legal aid office or public defender office:

“(a) Operated or sponsored by a duly accredited law school.
“(b) Operated or sponsored by a bona fide non-profit community 

organization.
“(c) Operated or sponsored by a governmental agency.
“(d) Operated, sponsored, or approved by a bar association respresenta- 

tive of the general bar of the geographical area in which the association 
exists.
“(2) A military legal assistance office.
“(3) A lawyer referral service operated, sponsored, or approved by a bar 
association representative of the general bar of the geographical area in 
which the association exists.
“ (4) A bar association representative of the general bar of the geographical 
area in which the association exists.
“(5) Any other non-profit organization that recommends, furnishes, or 
pays for legal services to its members or beneficiaries, but only in those 
instances and to the extent that controlling constitutional interpretation 
at the time of the rendition of the services requires the allowance of such 
legal service activities, and only if the following conditions, unless pro-
hibited by such interpretation, are met:

“(a) The primary purposes of such organization do not include the 
rendition of legal services.

“(b) The recommending, furnishing, or paying for legal services to its 
members is incidental and reasonably related to the primary purposes of 
such organization.

“(c) Such organization does not derive a financial benefit from the rendi-
tion of legal services by the lawyer.

“(d) The member or beneficiary for whom the legal services are 
rendered, and not such organization, is recognized as the client of the 
lawyer in that matter.”

[Footnote 12 is on p. 420]
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Mrs. Williams on behalf of the ACLU, which would benefit 
financially in the event of successful prosecution of the suit 
for money damages.” The panel determined that appel-
lant violated DR 2-103 (D) (5) “by attempting to solicit a 
client for a non-profit organization which, as its primary pur-
pose, renders legal services, where respondent’s associate is a

11 South Carolina’s DR 2-104 (A) provides:
“(A) A lawyer who has given unsolicited advice to a layman that he 
should obtain counsel or take legal action shall not accept employment 
resulting from that advice, except that:

“(1) A lawyer may accept employment by a close friend, relative, former 
client (if the advice is germane to the former employment), or one whom 
the lawyer reasonably believes to be a client.

“(2) A lawyer may accept employment that results from his participa-
tion in activities designed to educate laymen to recognize legal problems, 
to make intelligent selection of counsel, or to utilize available legal services 
if such activities are conducted or sponsored by any of the offices or 
organizations enumerated in DR 2-103 (D) (1) through (5), to the extent 
and under the conditions prescribed therein.

“(3) A lawyer who is furnished or paid by any of the offices or organi-
zations enumerated in DR 2-103 (D) (1), (2), or (5) may represent a 
member or beneficiary thereof to the extent and under the conditions 
prescribed therein.

“(4) Without affecting his right to accept employment, a lawyer may 
speak publicly or write for publication on legal topics so long as he does 
not emphasize his own professional experience or reputation and does not 
undertake to give individual advice.

“(5) If success in asserting rights or defenses of his client in litigation 
in the nature of a class action is dependent upon the joinder of others, a 
lawyer may accept, but shall not seek, employment from those contacted 
for the purpose of obtaining their joinder.”

12 Section 4 (b) of the Supreme Court of South Carolina’s Rule on 
Disciplinary Procedure defines misconduct as a “violation of any of the 
Canons of Professional Ethics as adopted by this Court from time to 
time . . . .” 22 S. C. Code, p. 59 (1977). On March 1, 1973, the state 
court adopted the ABA’s Code of Professional Responsibility. Rule 32 
of the Supreme Court of South Carolina, id., at 48. Although DR 2-103 
(D) has been revised substantially by the ABA, South Carolina has not 
adopted that revision.
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staff counsel for the non-profit organization.” Appellant also 
was found to have violated DR 2-104 (A) (5) because she 
solicited Williams, after providing unsolicited legal advice, to 
join in a prospective class action for damages and other relief 
that was to be brought by the ACLU.

After a hearing on January 9, 1976, the full Board approved 
the panel report and administered a private reprimand. On 
March 17, 1977, the Supreme Court of South Carolina entered 
an order which adopted verbatim the findings and conclusions 
of the panel report and increased the sanction, sua sponte, to a 
public reprimand. 268 S. C. 259, 233 S. E. 2d 301.

On July 9, 1977, appellant filed a jurisdictional statement 
and this appeal was docketed. We noted probable jurisdic-
tion on October 3, 1977, sub nom. In re Smith, 434 U. S. 814. 
We now reverse.

II
This appeal concerns the tension between contending values 

of considerable moment to the legal profession and to society. 
Relying upon NAACP v. Button, 371 U. S. 415 (1963), and its 
progeny, appellant maintains that her activity involved con-
stitutionally protected expression and association. In her 
view, South Carolina has not shown that the discipline meted 
out to her advances a subordinating state interest in a 
manner that avoids unnecessary abridgment of First Amend-
ment freedoms.13 Appellee counters that appellant’s letter to 
Williams falls outside of the protection of Button, and that 

13 In addition to her claim of protection under this Court’s Button deci-
sion, appellant contends that (i) the State’s failure to give her fair notice 
of the precise charges leveled against her in the disciplinary proceeding 
worked a violation of due process, see In re Buffalo, 390 U. S. 544 (1968); 
(ii) the absence of proof of essential elements of the Disciplinary Rules also 
violated due process, see Thompson v. Louisville, 362 U. S. 199 (1960); 
and (iii). the Disciplinary Rules are void for vagueness under the First and 
Fourteenth Amendments, see Bouie v. Columbia, 378 U. S. 347 (1964). 
In view of our disposition of this case, we do not reach these contentions.
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South Carolina acted lawfully in punishing a member of its 
Bar for solicitation.

The States enjoy broad power to regulate “the practice of 
professions within their boundaries,” and “[t]he interest of 
the States in regulating lawyers is especially great since law-
yers are essential to the primary governmental function of 
administering justice, and have historically been ‘officers of 
the courts.’ ” Goldfarb v. Virginia State Bar, 421 U. S. 773, 
792 (1975). For example, we decide today in Ohralik v. Ohio 
State Bar Assn., post, p. 447, that the States may vindicate 
legitimate regulatory interests through proscription, in certain 
circumstances, of in-person solicitation by lawyers who seek 
to communicate purely commercial offers of legal assistance to 
lay persons.

Unlike the situation in Ohralik, however, appellant’s act of 
solicitation took the form of a letter to a woman with whom 
appellant had discussed the possibility of seeking redress for 
an allegedly unconstitutional sterilization. This was not in- 
person solicitation for pecuniary gain. Appellant was com-
municating an offer of free assistance by attorneys associated 
with the ACLU, not an offer predicated on entitlement to a 
share of any monetary recovery. And her actions were under-
taken to express personal political beliefs and to advance 
the civil-liberties objectives of the ACLU, rather than to 
derive financial gain. The question presented in this case is 
whether, in light of the values protected by the First and 
Fourteenth Amendments, these differences materially affect 
the scope of state regulation of the conduct of lawyers.

Ill
In NAACP v. Button, supra, the Supreme Court of Appeals 

of Virginia had held that the activities of members and staff 
attorneys of the National Association for the Advancement of 
Colored People (NAACP) and its affiliate, the Virginia State 
Conference of NAACP Branches (Conference), constituted 
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“solicitation of legal business” in violation of state law. 
NAACP v. Harrison, 202 Va. 142, 116 S. E. 2d 55 (1960). 
Although the NAACP representatives and staff attorneys had 
“a right to peaceably assemble with the members of the 
branches and other groups to discuss with them and advise 
them relative to their legal rights in matters concerning racial 
segregation,” the court found no constitutional protection for 
efforts to “solicit prospective litigants to authorize the filing 
of suits” by NAACP-compensated attorneys. Id., at 159, 116 
S. E. 2d, at 68-69.

This Court reversed: “We hold that the activities of the 
NAACP, its affiliates and legal staff shown on this record are 
modes of expression and association protected by the First 
and Fourteenth Amendments which Virginia may not prohibit, 
under its power to regulate the legal profession, as improper 
solicitation of legal business violative of [state law] and the 
Canons of Professional Ethics.” 371 U. S., at 428-429. The 
solicitation of prospective litigants,14 many of whom were not 

14 The Button Court described the solicitation activities of NAACP 
members and attorneys in the following terms:
“Typically, a local NAACP branch will invite a member of the legal staff 
to explain to a meeting of parents and children the legal steps necessary 
to achieve desegregation. The staff member will bring printed forms to 
the meeting authorizing him, and other NAACP or [NAACP Legal] De-
fense Fund attorneys of his designation, to represent the signers in legal 
proceedings to achieve desegregation. On occasion, blank forms have been 
signed by litigants, upon the understanding that a member or members of 
the legal staff, with or without assistance from other NAACP lawyers, or 
from the Defense Fund, would handle the case. It is usual after obtaining 
authorizations, for the staff lawyer to bring into the case the other staff 
members in the area where suit is to be brought, and sometimes to bring 
in lawyers from the national organization or the Defense Fund. In effect, 
then, the prospective litigant retains not so much a particular attorney as 
the firm of NAACP and Defense Fund lawyers ....

“These meetings are sometimes prompted by letters and bulletins from 
the Conference urging active steps to fight segregation. The Conference 
has on occasion distributed to the local branches petitions for desegregation
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members of the NAACP or the Conference, for the purpose of 
furthering the civil-rights objectives of the organization and 
its members was held to come within the right “ ‘to engage in 
association for the advancement of beliefs and ideas.’ ” Id., 
at 430, quoting NAACP v. Alabama, 357 U. S. 449, 460 (1958).

Since the Virginia statute sought to regulate expressive and 
associational conduct at the core of the First Amendment’s 
protective ambit, the Button Court insisted that “government 
may regulate in the area only with narrow specificity.” 371 
U. S., at 433. The Attorney General of Virginia had argued 
that the law merely (i) proscribed control of the actual litiga-
tion by the NAACP after it was instituted, ibid., and 
(ii) sought to prevent the evils traditionally associated with 
common-law maintenance, champerty, and barratry, id., at 
438.* 15 The Court found inadequate the first justification 
because of an absence.of evidence of NAACP interference 
with the actual conduct of litigation, or neglect or harassment 
of clients, and because the statute, as construed, was not drawn 
narrowly to advance the asserted goal. It rejected the analogy 
to the common-law offenses because of an absence of proof that 
malicious intent or the prospect of pecuniary gain inspired the 
NAACP-sponsored litigation. It also found a lack of proof 
that a serious danger of conflict of interest marked the rela-
tionship between the NAACP and its member and nonmember 
Negro litigants. The Court concluded that “although the 
[NAACP] has amply shown that its activities fall within the

to be signed by parents and filed with local school boards, and advised 
branch officials to obtain, as petitioners, persons willing to ‘go all the way’ 
in any possible litigation that may ensue.” 371 U. S., at 421-422.

15 Put simply, maintenance is helping another prosecute a suit; cham-
perty is maintaining a suit in return for a financial interest in the outcome; 
and barratry is a continuing practice of maintenance or champerty. See 
generally 4 W. Blackstone, Commentaries *134-136;  Zimroth, Group Legal 
Services and the Constitution, 76 Yale L. J. 966, 969-970 (1967); Radin, 
Maintenance by Champerty, 24 Calif. L. Rev. 48 (1935).
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First Amendment’s protections, the State has failed to advance 
any substantial regulatory interest, in the form of substantive 
evils flowing from [the NAACP’s] activities, which can justify 
the broad prohibitions which it has imposed.” Id., at 444.16

16 Whatever the precise limits of the holding in Button, the Court at 
least found constitutionally protected the activities of NAACP members 
and staff lawyers in “advising Negroes of their constitutional rights, urg-
ing them to institute litigation of a particular kind, recommending par-
ticular lawyers and financing such litigation.” 371 U. S., at 447 (Whi te , 
J., concurring in part and dissenting in part). In the following Term, the 
Court noted that Button presented an “occasion to consider an ... attempt 
by Virginia to enjoin the National Association for the Advancement of 
Colored People from advising prospective litigants to seek the assistance 
of particular attorneys. In fact, . . . the attorneys were actually employed 
by the association which recommended them, and recommendations were 
made even to nonmembers.” Railroad Trainmen v. Virginia Bar, 377 
U. S. 1, 7 (1964); see Mine Workers n . Illinois Bar Assn., 389 U. S. 217, 
221, 222-223 (1967).

The dissent of Mr . Just ice  Reh nq ui st  suggests that Button is dis-
tinguishable from this case because there “lawyers played only a limited 
role” in the solicitation of prospective litigants, and “the Commonwealth 
did not attempt to discipline the individual lawyers . . . .” Post, at 444, 
and n. 3. We do not think that Button can be read in this way. As the 
Button Court recognized, see n. 14, supra, and as the Virginia Supreme 
Court of Appeals -had found, NAACP v. Harrison, 202 Va. 142, 154-155, 
116 S. E. 2d 55, 65 (1960), NAACP staff attorneys were involved in the 
actual solicitation efforts. The absence of discipline in Button was not 
due to an absence of lawyer involvement in solicitation. Indeed, from 
all that appears, no one was disciplined; the case came to this Court 
in the posture of an anticipatory action for declaratory relief. The state 
court’s decree made quite clear that “the solicitation of legal business 
by . . . [NAACP] attorneys, as shown by the evidence,” and the accept-
ance of such solicited employment by NAACP-compensated attorneys, 
violated the state ban and the canons of ethics. Id., at 164, 116 8. E. 
2d, at 72. We therefore cannot view as dicta Button’s holding that “the 
activities of the NAACP . . . legal staff shown on this record are modes 
of expression and association protected by the First and Fourteenth 
Amendments which Virginia may not prohibit, under its power to regulate 
the legal profession, as improper solicitation of legal business . . . .” 
371 U. 8., at 428-429.
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Subsequent decisions have interpreted Button as establish-
ing the principle that “collective activity undertaken to obtain 
meaningful access to the courts is a fundamental right within 
the protection of the First Amendment.” United Transpor-
tation Union v. Michigan Bar, 401 U. S. 576, 585 (1971). See 
Bates v. State Bar of Arizona, 433 U. S. 350, 376 n. 32 (1977). 
The Court has held that the First and Fourteenth Amend-
ments prevent state proscription of a range of solicitation 
activities by labor unions seeking to provide low-cost, effective 
legal representation to their members. See Railroad Train-
men v. Virginia Bar, 377 U. S. 1 (1964); Mine Workers v. 
Illinois Bar Assn., 389 U. S. 217 (1967); United Transporter 
tion Union v. Michigan Bar, supra. And “lawyers accepting 
employment under [such plans] have a like protection which 
the State cannot abridge.” Railroad Trainmen, supra, at 8. 
Without denying the power of the State to take measures to 
correct the substantive evils of undue influence, overreaching, 
misrepresentation, invasion of privacy, conflict of interest, and 
lay interference that potentially are present in solicitation of 
prospective clients by lawyers, this Court has required that 
“broad rules framed to protect the public and to preserve 
respect for the administration of justice” must not work a 
significant impairment of “the value of associational free-
doms.” Mine Workers, supra, at 222.

IV

We turn now to the question whether appellant’s conduct 
implicates interests of free expression and association sufficient 
to justify the level of protection recognized in Button and 
subsequent cases.17 The Supreme Court of South Carolina 
found appellant to have engaged in unethical conduct because 

17 Appellee “finds no fault in Appellant’s conduct in meeting with the 
women to advise them of their legal rights, even if such advice was 
unsolicited. There is no doubt that such activity is protected under the 
First Amendment.” Brief for Appellee 30.
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she “ ‘solicited] a client for a non-profit organization, which, 
as its primary purpose, renders legal services, where respond-
ent’s associate is a staff counsel for the non-profit organiza-
tion.’ ” 268 S. C., at 269, 233 S. E. 2d, at 306.18 It rejected 
appellant’s First Amendment defenses by distinguishing Button 
from the case before it. Whereas the NAACP in that case was 
primarily a “ ‘political’ ” organization that used “ ‘litigation as 
an adjunct to the overriding political aims of the organiza-
tion,’ ” the ACLU “ ‘has as one of its primary purposes the 
rendition of legal services.’ ” Id., at 268, 269, 233 S. E. 2d, at 
305, 306. The court also intimated that the ACLU’s policy 
of requesting an award of counsel fees indicated that the orga-
nization might “ ‘benefit financially in the event of successful 
prosecution of the suit for money damages.’ ” Id., at 263, 233 
S. E. 2d, at 303.

Although the disciplinary panel did not permit full factual 
development of the aims and practices of the ACLU, see n. 9, 
supra, the record does not support the state court’s effort to 
draw a meaningful distinction between the ACLU and the 
NAACP. From all that appears, the ACLU and its local 
chapters, much like the NAACP and its local affiliates in 
Button, “[engage] in extensive educational and lobbying 
activities” and “also [devote] much of [their] funds and 
energies to an extensive program of assisting certain kinds of 
litigation on behalf of [their] declared purposes.” 371 U. S., 
at 419-420. See App. 177-178; n. 2, supra. The court below 
acknowledged that “ ‘the ACLU has only entered cases in 
which substantial civil liberties questions are involved ....’” 
268 S. C., at 263, 233 S. E. 2d, at 303. See Button, 371 U. S., 
at 440 n. 19. It has engaged in the defense of unpopular 

18 In the discussion that follows, we do not treat separately the two 
Disciplinary Rules upon which appellant’s violation was based. Since DR 
2-103 (D) (5) was held by the court below to proscribe in a narrower 
fashion the same conduct as DR 2-104 (A) (5), see n. 26, infra, a determi-
nation of unconstitutionality as to the former would subsume the latter.
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causes and unpopular defendants19 and has represented indi-
viduals in litigation that has defined the scope of constitutional 
protection in areas such as political dissent, juvenile rights, 
prisoners’ rights, military law, amnesty, and privacy. See 
generally Rabin, Lawyers for Social Change: Perspectives on 
Public Interest Law, 28 Stan. L. Rev. 207, 210-214 (1976). 
For the ACLU, as for the NAACP, “litigation is not a tech-
nique of resolving private differences”; it is “a form of political 
expression” and “political association.” 371 U. S., at 429,431.20

We find equally unpersuasive any suggestion that the level 
of constitutional scrutiny in this case should be lowered 
because of a possible benefit to the ACLU. The discipline 
administered to appellant was premised solely on the possi-
bility of financial benefit to the organization, rather than any 
possibility of pecuniary gain to herself, her associates, or the 
lawyers representing the plaintiffs in the Walker v. Pierce 
litigation.21 It is conceded that appellant received no com-

19 See, e. g., Scopes v. State, 154 Tenn. 105, 289 S. W. 363 (1927); De 
Jonge v. Oregon, 299 U. S. 353 (1937); Hague v. CIO, 307 U. S. 496 
(1939); Wieman v. Updegraff, 344 U. S. 183 (1952); United States v. 
O’Brien, 391 U. S. 367 (1968); Oestereich v. Selective Service Bd., 393 
U. S. 233 (1968).

20 There is nothing in the record to suggest that the ACLU or its South 
Carolina affiliate is an organization dedicated exclusively to the provision 
of legal services. See n. 2, supra. Nor does the record support any infer-
ence that either the ACLU or its affiliate “is a mere sham to cover what 
is actually nothing more than an attempt,” Eastern Railroad Presidents 
Conf. v. Noerr Motor Freight, Inc., 365 U. S. 127, 144 (1961), by a group 
of attorneys to evade a valid state rule against solicitation for pecuniary 
gain. Compare Valentine v. Chrestensen, 316 U. S. 52, 55 (1942), with 
New York Times Co. v. Sullivan, 376 U. S. 254, 266 (1964). Cf. California 
Transport v. Trucking Unlimited, 404 U. S. 508, 515 (1972).

21 Appellee conjectures that appellant would have received increased sup-
port from private foundations if her reputation was enhanced as a result of 
her efforts in the cause of the ACLU. The decision below acknowledged, 
however, that the evidence did not support a finding that appellant solicited 
Williams on her own behalf. 268 S. C., at 263, 233 S. E. 2d, at 303. 
Since the discipline in this case was premised solely on the possibility that 
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pensation for any of the activities in question. It is also 
undisputed that neither the ACLU nor any lawyer associated 
with it would have shared in any monetary recovery by the 
plaintiffs in Walker v. Pierce. If Williams had elected to bring 
suit, and had been represented by staff lawyers for the ACLU, 
the situation would have been similar to that in Button, where 
the lawyers for the NAACP were “organized as a staff and 
paid by” that organization. 371 U. S., at 434; see id., at 457 
(Harlan, J., dissenting); Mine Workers v. Illinois Bar Assn., 
389 U. S., at 222-223; n. 16, supra.22

Contrary to appellee’s suggestion, the ACLU’s policy of 
requesting an award of counsel fees does not take this case 
outside of the protection of Button. Although the Court in 
Button did not consider whether the NAACP seeks counsel 
fees, such requests are often made both by that organization, 
see, e. g., NAACP v. Allen, 493 F. 2d 614, 622 (CA5 1974); 
Boston Chapter, NAACP, Inc. v. Beecher, 371 F. Supp. 507, 
523 (Mass.), aff’d, 504 F. 2d 1017 (CAI 1974), cert, denied, 
421 U. S. 910 (1975), and by the NAACP Legal Defense Fund, 
Inc., see, e. g., Bradley n . Richmond School Board, 416 U. S. 
696 (1974); Reynolds v. Coomey, 567 F. 2d 1166, 1167 (CAI 
1978). In any event, in a case of this kind there are differences 
between counsel fees awarded by a court and traditional fee-
paying arrangements which militate against a presumption 

appellant’s solicitation might have conferred a financial benefit on the 
ACLU, ibid., and any award of counsel fees would have been received only 
for the organization’s benefit, see n. 24, infra, we also attach no significance 
to the fact that two of the attorneys in the Doe v. Pierce litigation were 
associated with appellant in an arrangement for sharing office expenses. 
See nn. 1, 8, supra.

22 “The Virginia State Conference of [NAACP] Branches or petitioner 
pays the fees and expenses of the attorneys when they are handling a case 
involving discrimination, supported by the state or the national organiza-
tion .... A fee of $60 per day is paid to the attorneys . . . who are 
almost invariably members of the legal staff.” Brief for Petitioner in 
NAACP v. Gray, O. T. 1962, No. 5, pp. 9-10.
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that ACLU sponsorship of litigation is motivated by considera-
tions of pecuniary gain rather than by its widely recognized 
goal of vindicating civil liberties. Counsel fees are awarded 
in the discretion of the court; awards are not drawn from the 
plaintiff’s recovery, and are usually premised on a successful 
outcome; and the amounts awarded often may not correspond 
to fees generally obtainable in private litigation. Moreover, 
under prevailing law during the events in question, an award 
of counsel fees in federal litigation was available only in 
limited circumstances.23 And even if there had been an award 
during the period in question, it would have gone to the central 
fund of the ACLU.24 Although such benefit to the organiza-

23 In Alyeska Pipeline Service Co. n . Wilderness Society, 421 U. S. 240 
(1975), the Court held that a federal court may not award counsel fees 
in the absence of specific statutory authorization, a showing of “bad faith” 
in the conduct of the litigation, or facts giving rise to a “common fund” 
or “common benefit” recovery. The Court of Appeals for the Fourth 
Circuit anticipated our ruling in Alyeska. See Bradley v. School Board of 
Richmond, 472 F. 2d 318, 327-331 (1972), vacated and remanded on other 
grounds, 416 U. S. 696 (1974); Bradley v. School Board of Richmond, 345 
F. 2d 310, 321 (1965).

24 Appellant informs us that the ACLU policy then in effect provided 
that cooperating lawyers associated with the ACLU or with an affiliate 
could not receive an award of counsel fees for services rendered in an 
ACLU-sponsored litigation. Reply Brief for Appellant 4—5; see App. 173— 
175, 181-183; 1976 Policy Guide of the American Civil Liberties Union, 
Policy #512, p. 302:
“Under no circumstances may any cooperating attorney associated in any 
way with an ACLU or affiliate case receive payment for services rendered 
in such a case, whether as a fee or voluntary donation. The smallest ex-
ception to this rule would jeopardize the voluntary nature of the cooperat-
ing system and the effectiveness of ACLU’s entire legal program.”
Apparently it was feared that allowing acceptance of such fees might lead 
to selection of clients and cases for pecuniary reasons. See App. 182.

This policy was changed in 1977 to permit local experimentation with the 
sharing of court-awarded fees between state affiliates and cooperating at-
torneys. The South Carolina chapter has not exercised that option. 
Reply Brief for Appellant 5-6. We express no opinion whether our analy-
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tion may increase with the maintenance of successful litigation, 
the same situation obtains with voluntary contributions and 
foundation support, which also may rise with ACLU victories 
in important areas of the law. That possibility, standing 
alone, offers no basis for equating the work of lawyers 
associated with the ACLU or the NAACP with that of a group 
that exists for the primary purpose of financial gain through 
the recovery of counsel fees. See n. 20, supra.* 25

Appellant’s letter of August 30, 1973, to Mrs. Williams thus 
comes within the generous zone of First Amendment protec-
tion reserved for associational freedoms. The ACLU engages 
in litigation as a vehicle for effective political expression and 
association, as well as a means of communicating useful 
information to the public. See n. 32, infra; cf. Bates v. 
State Bar of Arizona, 433 U. S., at 364; Virginia Pharmacy 
Board v. Virginia Citizens Consumer Council, 425 U. S. 748, 
779-780 (1976) (Stew art , J., concurring). As Button indi-
cates, and as appellant offered to prove at the disciplinary 
hearing, see n. 9, supra, the efficacy of litigation as a means of 
advancing the cause of civil liberties often depends on the 
ability to make legal assistance available to suitable litigants. 

sis in this case would be different had the latter policy been in effect during 
the period in question.

25 The Internal Revenue Service has announced certain requirements for 
“public interest law firms” that seek tax-exempt status under § 501 (c) (3) 
of the Internal Revenue Code of 1954, 26 U. S. C. § 501 (c) (3). Such an 
organization (i) may not accept fees from its clients as compensation for 
services rendered; (ii) may accept fees “in public interest cases” only if 
such fees are awarded by a court or administrative agency; (iii) may “not 
use the likelihood or probability of a fee award as a consideration in its 
selection of cases”; (iv) may not defray “more than 50 percent of the total 
cost of its legal functions” from awarded fees, unless an exemption is 
granted; (v) may not permit payment of awarded fees directly to individ-
ual staff attorneys; and (vi) may not accept awarded fees in circumstances 
that would result in any conflict with state law or professional canons of 
ethics. Rev. Proc. 75—13, § 3, 1975—1 Cum. Bull. 662. See Rev. Ruls. 
75-74 through 75-76,1975-1 Cum. Bull. 152-155.
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“ Tree trade in ideas’ means free trade in the opportunity to 
persuade to action, not merely to describe facts.” Thomas v. 
Collins, 323 U. S. 516, 537 (1945). The First and Fourteenth 
Amendments require a measure of protection for “advocating 
lawful means of vindicating legal rights,” Button, 371 U. S., 
at 437, including “advisfing] another that his legal rights 
have been infringed and referfring] him to a particular attor-
ney or group of attorneys . . . for assistance,” id., at 434.

V
South Carolina’s action in punishing appellant for soliciting 

a prospective litigant by mail, on behalf of the ACLU, must 
withstand the “exacting scrutiny applicable to limitations on 
core First Amendment rights . . . .” Buckley v. Valeo, 424 
U. S. 1, 44—45 (1976). South Carolina must demonstrate “a 
subordinating interest which is compelling,” Bates n . Little 
Rock, 361 U. S. 516, 524 (1960), and that the means employed 
in furtherance of that interest are “closely drawn to avoid 
unnecessary abridgment of associational freedoms.” Buckley, 
supra, at 25.

Appellee contends that the disciplinary action taken in this 
case is part of a regulatory program aimed at the prevention 
of undue influence, overreaching, misrepresentation, • invasion 
of privacy, conflict of interest, lay interference, and other 
evils that are thought to inhere generally in solicitation by 
lawyers of prospective clients, and to be present on the 
record before us. Brief for Appellee 37-49. We do not dis-
pute the importance of these interests. This Court’s decision 
in Button makes clear, however, that “[b]road prophylactic 
rules in the area of free expression are suspect,” and that 
“Ep]recision of regulation must be the touchstone in an area 
so closely touching our most precious freedoms.” 371 U. S., at 
438; see Mine Workers v. Illinois Bar Assn., 389 U. S., at 
222-223. Because of the danger of censorship through selec-
tive enforcement of broad prohibitions, and “[b] ecause First 
Amendment freedoms need breathing space to survive, gov-
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ernment may regulate in [this] area only with narrow speci-
ficity.” Button, supra, at 433.

A
The Disciplinary Rules in question sweep broadly. Under 

DR 2-103 (D) (5), a lawyer employed by the ACLU or a simi-
lar organization may never give unsolicited advice to a lay 
person that he retain the organization’s free services, and it 
would seem that one who merely assists or maintains 
a cooperative relationship with the organization also must 
suppress the giving of such advice if he or anyone associated 
with the organization will be involved in the ultimate litiga-
tion. See Tr. of Oral Arg. 32-34. Notwithstanding appel-
lee’s concession in this Court, it is far from clear that 
a lawyer may communicate the organization’s offer of legal 
assistance at an informational gathering such as the July 1973 
meeting in Aiken without breaching the literal terms of the 
Rule. Cf. Memorandum of Complainant, Apr. 8, 1975, p. 9.26 
Moreover, the Disciplinary Rules in question permit punish-
ment for mere solicitation unaccompanied by proof of any of 
the substantive evils that appellee maintains were present in 
this case. In sum, the Rules in their present form have a dis-
tinct potential for dampening the kind of “cooperative activity 
that would make advocacy of litigation meaningful,” Button, 
supra, at 438, as well as for permitting discretionary enforce-
ment against unpopular causes.

B
Even if we ignore the breadth of the Disciplinary Rules and 

the absence of findings in the decision below that support 

26 DR 2-104 (A)(5), as construed below, stands as a separate prohibi-
tion even though it appears in terms to be an exception to DR 2-104 (A), 
which bars only the acceptance of employment after the giving of unsolic-
ited advice. It was applied in this case to an attorney who recommended 
participation in a prospective litigation and who did not accept any 
employment.
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the justifications advanced by appellee in this Court,27 we 
think it clear from the record—which appellee does not 
suggest is inadequately developed—that findings compatible 
with the First Amendment could not have been made in this 
case. As in New York Times Co. v. Sullivan, 376 U. S. 254, 
284r-285 (1964), “considerations of effective judicial adminis-
tration require us to review the evidence in the present record 
to determine whether it could constitutionally support a judg-
ment [against appellant]. This Court’s duty is not limited 
to the elaboration of constitutional principles; we must also 
in proper cases review the evidence to make certain that those 
principles [can be] constitutionally applied.” See Jenkins v. 
Georgia, 418 U. S. 153, 160-161 (1974); Pickering v. Board of 
Education, 391 U. S. 563, 574-575, 578-582, and n. 2 (1968); 
Edwards v. South Carolina, 372 U. S. 229, 235-236 (1963).

Where political expression or association is at issue, this 
Court has not tolerated the degree of imprecision that often 
characterizes government regulation of the conduct of com-
mercial affairs. The approach we adopt today in Ohralik, 
post, p. 447, that the State may proscribe in-person solicita-
tion for pecuniary gain under circumstances likely to result in 
adverse consequences, cannot be applied to appellant’s activ-
ity on behalf of the ACLU. Although a showing of potential 
danger may suffice in the former context, appellant may not 
be disciplined unless her activity in fact involved the type of 
misconduct at which South Carolina’s broad prohibition is 
said to be directed.

The record does not support appellee’s contention that 

27 Rights of political expression and association may not be abridged 
because of state interests asserted by appellate counsel without substantial 
support in the record or findings of the state court. See First National 
Bank of Boston v. Bellotti, 435 U. S. 765, 789-790 (1978); United Trans-
portation Union v. Michigan Bar, 401 U. S. 576, 581 (1971); Sherbert v. 
Verner, 374 U. S. 398, 407 (1963); Button, 371 U. S., at 442-443; Wood v. 
Georgia, 370 U. S. 375, 388 (1962); Thomas v. Collins, 323 U. S. 516, 530, 
536 (1945).
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undue influence, overreaching, misrepresentation, or invasion 
of privacy actually occurred in this case. Appellant’s letter 
of August 30, 1973, followed up the earlier meeting—one con- 
cededly protected by the First and Fourteenth Amendments— 
by notifying Williams that the ACLU would be interested in 
supporting possible litigation. The letter imparted additional 
information material to making an informed decision about 
whether to authorize litigation, and permitted Williams an 
opportunity, which she exercised, for arriving at a deliberate 
decision. The letter was not facially misleading; indeed, it 
offered “to explain what is involved so you can understand 
what is going on.” The transmittal of this letter—as con-
trasted with in-person solicitation—involved no appreciable 
invasion of privacy;28 nor did it afford any significant oppor-
tunity for overreaching or coercion. Moreover, the fact that 
there was a written communication lessens substantially the 

28 This record does not provide a constitutionally adequate basis for a 
finding, not made below, that appellant deliberately thrust her profes-
sional services on an individual who had communicated unambiguously a 
decision against litigation. Cf. Rowan v. Post Office Dept., 397 U. S. 728 
(1970). For present purposes, we credit Williams’ conflicting testi-
mony to the effect that at the July meeting she told appellant that be-
cause of the condition of her child she “didn’t have time to think about 
suing” and “if I needed you all I will call you.” App. 74; see n. 7, supra. 
But even on that view of the testimony, appellant’s letter cannot be 
characterized as a pressure tactic. A month had elapsed between the 
meeting and the letter. Not only was there a possibility that Williams’ 
personal situation might have changed during this period, but appellant 
testified that Allen, a close friend of the Williams family, told her that 
Williams subsequently communicated to him an interest in the lawsuit; 
Allen corroborated this testimony. App. 115-116, 137, 195-196. In light 
of these circumstances, and Williams’ own acknowledgment that appellant 
“did not attempt to persuade or pressure me to file this lawsuit,” id., at 52, 
appellant did not go beyond the pale of constitutional protection in writing 
a single letter for the purpose of imparting new information material to a 
decision whether or not to authorize litigation, and inquiring “if you are 
interested, let me know, and I’ll let you know when we will come down to 
talk to you about it.”
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difficulty of policing solicitation practices that do offend valid 
rules of professional conduct. See Ohralik, post, at 466-467. 
The manner of solicitation in this case certainly was no more 
likely to cause harmful consequences than the activity con-
sidered in Button, see n. 14, supra.

Nor does the record permit a finding of a serious likelihood 
of conflict of interest or injurious lay interference with the 
attorney-client relationship. Admittedly, there is some poten-
tial for such conflict or interference whenever a lay organiza-
tion supports any litigation. That potential was present in 
Button, in the NAACP’s solicitation of nonmembers and its 
disavowal of any relief short of full integration, see 371 U. S., 
at 420; id., at 460, 465 (Harlan, J., dissenting). But the 
Court found that potential insufficient in the absence of 
proof of a “serious danger” of conflict of interest, id., at 443, 
or of organizational interference with the actual conduct of 
the litigation, id., at 433, 444. As in Button, “[n]othing that 
this record shows as to the nature and purpose of [ACLU] 
activities permits an inference of any injurious intervention 
in or control of litigation which would constitutionally author-
ize the application,” id., at 444, of the Disciplinary Rules to 
appellant’s activity.29 A “very distant possibility of harm,” 
Mine Workers v. Illinois Bar Assn., 389 U. S., at 223, cannot 
justify proscription of the activity of appellant revealed by 
this record. See id., at 223-224.30

The State’s interests in preventing the “stirring up” of 
frivolous or vexatious litigation and minimizing commerciali-

29 Although the decision whether or not to support a particular litiga-
tion is made in accordance with the ACLU’s broader objectives, the 
organization’s declared policy is to avoid all interference with the attorney-
client relationship after that decision has been made. See 1976 Policy 
Guide of the American Civil Liberties Union, Policy #513, p. 305.

30 We are not presented in this case with a situation where the income 
of the lawyer who solicits the prospective litigant or who engages in the 
actual representation of the solicited client rises or falls with the outcome 
of the particular litigation. See supra, at 428-431, and n. 24.
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zation of the legal profession offer no further justification for 
the discipline administered in this case. The Button Court 
declined to accept the proffered analogy to the common-law 
offenses of maintenance, champerty, and barratry, where the 
record would not support a finding that the litigant was solic-
ited for a malicious purpose or “for private gain, serving no 
public interest,” 371 U. S., at 440; see id., at 439-444. The 
same result follows from the facts of this case. And consid-
erations of undue commercialization of the legal profession are 
of marginal force where, as here, a nonprofit organization offers 
its services free of charge to individuals who may be in need of 
legal assistance and may lack the financial means and sophis-
tication necessary to tap alternative sources of such aid.31

At bottom, the case against appellant rests on the proposi-
tion that a State may regulate in a prophylactic fashion all 
solicitation activities of lawyers because there may be some 
potential for overreaching, conflict of interest, or other sub-
stantive evils whenever a lawyer gives unsolicited advice and 
communicates an offer of representation to a layman. Under 
certain circumstances, that approach is appropriate in the case 
of speech that simply “propose [s] a commercial transaction,” 
Pittsburgh Press Co. v. Human Relations Comm’n, 413 U. S. 
376, 385 (1973). See Ohralik, post, at 455-459. In the con-

31 Button makes clear that “regulations which reflect hostility to stirring 
up litigation have been aimed chiefly at those who urge recourse to the 
courts for private gain, serving no public interest,” 371 U. S., at 440, and 
that “[o]bj ection to the intervention of a lay intermediary . . . also derives 
from the element of pecuniary gain,” id., at 441. In recognition of the 
overarching obligation of the lawyer to serve the community, see Canon 2 
of the ABA Code of Professional Responsibility, the ethical rules of the 
legal profession traditionally have recognized an exception from any general 
ban on solicitation for offers of representation, without charge, extended to 
individuals who may be unable to obtain legal assistance on their own. 
See, e. g., In re Ades, 6 F. Supp. 467, 475-476 (Md. 1934); Gunnels v. 
Atlanta Bar Assn., 191 Ga. 366, 12 S. E. 2d 602 (1940); American Bar 
Association, Opinions of the Committee on Professional Ethics, Formal 
Opinion 148, pp. 416-419 (1967).
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text of political expression and association, however, a State 
must regulate with significantly greater precision.32

VI
The State is free to fashion reasonable restrictions with 

respect to the time, place, and manner of solicitation by mem-
bers of its Bar. See Bates v. State Bar of Arizona, 433 U. S., at 
384; Virginia Pharmacy Board v. Virginia Consumer Council, 
425 U. S., at 771, and cases cited therein. The State’s special 
interest in regulating members of a profession it licenses, and 
who serve as officers of its courts, amply justifies the applica-
tion of narrowly drawn rules to proscribe solicitation that in 
fact is misleading, overbearing, or involves other features of 
deception or improper influence.33 As we decide today in 

32 Normally the purpose or motive of the speaker is not central to First 
Amendment protection, but it does bear on the distinction between con-
duct that is “an associational aspect of ‘expression’,” Emerson, Freedom 
of Association and Freedom of Expression, 74 Yale L. J. 1, 26 (1964), 
and other activity subject to plenary regulation by government. Button 
recognized that certain forms of “cooperative, organizational activity,” 
371 U. 8., at 430, including litigation, are part of the “freedom to engage 
in association for the advancement of beliefs and ideas,” NAACP v. 
Alabama, 357 U. S. 449, 460 (1958), and that this freedom is an implicit 
guarantee of the First Amendment. See Healy n . James, 408 U. S. 169, 
181 (1972). As shown above, appellant’s speech—as part of associational 
activity—was expression intended to advance “beliefs and ideas.” In 
Ohralik v. Ohio State Bar Assn., post, p. 447, the lawyer was not engaged 
in associational activity for the advancement of beliefs and ideas; his pur-
pose was the advancement of his own commercial interests. The line, 
based in part on the motive of the speaker and the character of the 
expressive activity, will not always be easy to draw, cf. Virginia Pharmacy 
Board v. Virginia Consumer Council, 425 U. S. 748, 787-788 (1976) 
(Reh nq ui st , J., dissenting), but that is no reason for avoiding the 
undertaking.

33 We have no occasion here to delineate the precise contours of per-
missible state regulation. Thus, for example, a different situation might 
be presented if an innocent or merely negligent misstatement were made 
by a lawyer on behalf of an organization engaged in furthering associa-
tional or political interests.
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Ohralik, a State also may forbid in-person solicitation for 
pecuniary gain under circumstances likely to result in these 
evils. And a State may insist that lawyers not solicit on 
behalf of lay organizations that exert control over the actual 
conduct of any ensuing litigation. See Button, 371 U. S., at 
447 (White , J., concurring in part and dissenting in part). 
Accordingly, nothing in this opinion should be read to fore-
close carefully tailored regulation that does not abridge unnec-
essarily the associational freedom of nonprofit organizations, 
or their members, having characteristics like those of the 
NAACP or the ACLU.

We conclude that South Carolina’s application of DR 2-103 
(D)(5)(a) and (c) and 2-104 (A)(5) to appellant’s solicita-
tion by letter on behalf of the ACLU violates the First and 
Fourteenth Amendments. The judgment of the Supreme 
Court of South Carolina is

Reversed.

Mr . Justice  Brennan  took no part in the consideration 
or decision of this case.

[For opinion of Mr . Just ice  Marsh all , concurring in part 
and concurring in the judgment, see post, p. 468.]

Mr . Justice  Blackmun , concurring.
Although I join the opinion of the Court, my understanding 

of the first paragraph of Part VI requires further explanation. 
The dicta contained in that paragraph are unnecessary to the 
decision of this case and its First Amendment overtones. I, 
for one, am not now able to delineate in the area of political 
solicitation the extent of state authority to proscribe mislead-
ing statements. Despite the positive language of the text,*

*“The State’s special interest in regulating members of a profession it 
licenses, and who serve as officers of its courts, amply justifies the applica-
tion of narrowly drawn rules to proscribe solicitation that in fact is 
misleading . . . .” Ante, at 438.
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footnote 33 explains that the Court also has refused to draw 
a line regarding misrepresentation:

“We have no occasion here to delineate the precise 
contours of permissible state regulation. Thus, for ex-
ample, a different situation might be presented if an 
innocent or merely negligent misstatement were made 
by a lawyer on behalf of an organization engaged in 
furthering associational or political interests.”

It may well be that the State is able to proscribe such 
solicitation. The resolution of that issue, however, requires a 
balancing of the State’s interests against the important First 
Amendment values that may lurk in even a negligent mis-
statement. The Court wisely has postponed this task until an 
appropriate case is presented and full arguments are carefully 
considered.

Mr . Justice  Rehnquist , dissenting.
In this case and the companion case of Ohralik v. Ohio State 

Bar Assn., post, p. 447, the Court tells its own tale of two 
lawyers: One tale ends happily for the lawyer and one does 
not. If we were given the latitude of novelists in deciding 
between happy and unhappy endings for the heroes and vil-
lains of our tales, I might well join in the Court’s disposition 
of both cases. But under our federal system it is for the 
States to decide which lawyers shall be admitted to the Bar 
and remain there; this Court may interfere only if the State’s 
decision is rendered impermissible by the United States Con-
stitution. We can, of course, develop a jurisprudence of epi-
thets and slogans in this area, in which “ambulance chasers” 
suffer one fate and “civil liberties lawyers” another. But I 
remain unpersuaded by the Court’s opinions in these two cases 
that there is a principled basis for concluding that the First 
and Fourteenth Amendments forbid South Carolina from dis-
ciplining Primus here, but permit Ohio to discipline Ohralik
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in the companion case. I believe that both South Carolina 
and Ohio acted within the limits prescribed by those Amend-
ments, and I would therefore affirm the judgment in each case.

This Court said in United Transportation Union v. Michigan 
Bar, 401 U. S. 576, 585 (1971): “The common thread running 
through our decisions in NAACP v. Button, [371 U. S. 415 
(1963),] Trainmen [v. Virginia Bar, 377 U. S. 1 (1964),] and 
United Mine Workers [v. Illinois Bar Assn., 389 IT. S. 217 
(1967),] is that collective activity undertaken to obtain mean-
ingful access to the courts is a fundamental right within the 
protection of the First Amendment.” The Court today 
ignores the absence of this common thread from the fabric of 
this case, and decides that South Carolina may not constitu-
tionally discipline a member of its Bar for badgering a lay 
citizen to take part in “collective activity” which she has never 
desired to join.

Neither Button nor any other decision of this Court compels 
a State to permit an attorney to engage in uninvited solicita-
tion on an individual basis. Further, I agree with the Court’s 
statement in the companion case that the State has a strong 
interest in forestalling the evils that result “when a lawyer, a 
professional trained in the art of persuasion, personally solicits 
an unsophisticated, injured, or distressed lay person.” 
Ohrdlik, post, at 465. The reversal of the judgment of the 
Supreme Court of South Carolina thus seems to me quite 
unsupported by previous decisions or by any principle which 
may be abstracted from them.

In distinguishing between Primus’ protected solicitation 
and Ohralik’s unprotected solicitation, the Court lamely de-
clares: “We have not discarded the ‘common-sense’ distinction 
between speech proposing a commercial transaction, which 
occurs in an area traditionally subject to government regula-
tion, and other varieties of speech.” Post, at 455-456. Yet to 
the extent that this “common-sense” distinction focuses on the 
content of the speech, it is at least suspect under many of 
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this Court’s First Amendment cases, see, e. g., Police Dept, of 
Chicago v. Mosley, 408 U. S. 92, 96-98 (1972), and to the 
extent it focuses upon the motive of the speaker, it is subject 
to manipulation by clever practitioners. If Albert Ohralik, 
like Edna Primus, viewed litigation “ ‘not [as] a technique of 
resolving private differences,’ ” but as “ ‘a form of political 
expression’ and ‘political association,’ ” ante, at 428, quoting 
Button, supra, at 429, 431, for all that appears he would be 
restored to his right to practice. And we may be sure that 
the next lawyer in Ohralik’s shoes who is disciplined for simi-
lar conduct will come here cloaked in the prescribed mantle 
of “political association” to assure that insurance companies 
do not take unfair advantage of policyholders.

This absence of any principled distinction between the two 
cases is made all the more unfortunate by the radical dif-
ference in scrutiny brought to bear upon state regulation in 
each area. Where solicitation proposes merely a commercial 
transaction, the Court recognizes “the need for prophylactic 
regulation in furtherance of the State’s interest in protecting 
the lay public.” Ohralik, post, at 468. On the other hand, 
in some circumstances (at least in those identical to the in-
stant case)1 “[w]here political expression or association is at 

1 The Court carefully reserves judgment on factual circumstances in any 
way distinguishable from those presented here. For instance, the Court 
suggests that different considerations would arise if Primus herself had 
received any benefit from the solicitation, or if her income depended in 
any way on the outcome of the litigation. Ante, at 428-429, n. 21, 436 n. 
30. Likewise, the Court emphasizes that the lawyers conducting the liti-
gation would have taken no share had attorney’s fees been awarded by the 
court. Ante, at 430 n. 24. Finally, the Court points out that Williams 
had not “communicated unambiguously a decision against litigation,” 
ante, at 435 n. 28, that the solicitation was not effected in person, ante, at 
435, and that legal services were offered free of charge, ante, at 437. All 
these reservations seem to imply that a State might be able to raise an 
absolute prohibition against any of these factual variations, even “[i]n 
the context of political expression and association.” Ante, at 437-438. 
But see ante, p. 439 (Bla ck mu n , J., concurring). On the other hand, in
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issue,” a member of the Bar “may not be disciplined unless 
her activity in fact involve [s] the type of misconduct at 
which South Carolina’s broad prohibition is said to be di-
rected.” Ante, at 434.

1 do not believe that any State will be able to determine 
with confidence the area in which it may regulate prophylac- 
tically and the area in which it may regulate only upon a 
specific showing of harm. Despite the Court’s assertion to 
the contrary, ante, at 438 n. 32, the difficulty of drawing dis-
tinctions on the basis of the content of the speech or the 
motive of the speaker is a valid reason for avoiding the under-
taking where a more objective standard is readily available. 
I believe that constitutional inquiry must focus on the char-
acter of the conduct which the State seeks to regulate, and not 
on the motives of the individual lawyers or the nature of the 
particular litigation involved. The State is empowered to 
discipline for conduct which it deems detrimental to the public 
interest unless foreclosed from doing so by our cases construing 
the First and Fourteenth Amendments.

In Button this Court recognized the right of the National 
Association for the Advancement of Colored People to engage 
in collective activity, including the solicitation of potential 
plaintiffs from outside its ranks, for the purpose of instituting 
and maintaining litigation to achieve the desegregation of 
public schools. The NAACP utilized letters, bulletins, and 
petition drives, 371 U. S., at 422, apparently directed toward 
both members and nonmembers of the organization, id., at 
433,* 2 to organize public meetings for the purpose of soliciting 

Ohralik, post, at 463 n. 20, the Court appears to give a broader reading to 
today’s holding. “We hold today in Primus that a lawyer who engages in 
solicitation as a form of protected political association generally may not be 
disciplined without proof of actual wrongdoing that the State constitution-
ally may proscribe.”

2 Of all our cases recognizing the protected status of “collective activity 
undertaken to obtain meaningful access to the courts,” United Transporta- 



444 OCTOBER TERM, 1977

Reh nq ui st , J., dissenting 436 U. S.

plaintiffs. As described in Button, lawyers played only a 
limited role in this solicitation:

“Typically, a local NAACP branch will invite a member 
of the legal staff to explain to a meeting of parents and 
children the legal steps necessary to achieve desegre-
gation. The staff member will bring printed forms to 
the meeting, authorizing him, and other NAACP or De-
fense Fund attorneys of his designation, to represent the 
signers in legal proceedings to achieve desegregation.” 
Id., at 421.

The Court held that the organization could not be punished 
by the Commonwealth of Virginia for solicitation on the basis 
of its role in instituting desegregation litigation.3

Here, South Carolina has not attempted to punish the 
ACLU or any laymen associated with it. Gary Allen, who 
was the instigator of the effort to sue Dr. Pierce, remains as 
free as before to solicit potential plaintiffs for future litigation. 
Likewise, Primus remains as free as before to address 
gatherings of the sort described in Button to advise potential 
plaintiffs of their legal rights. Primus’ first contact with 
Williams took place at such a gathering, and South Carolina, 
evidently in response to Button, has not attempted to disci-

tion Union v. Michigan Bar, 401 U. S. 576, 585 (1971), only Button 
involves the solicitation of nonmembers of the organization. See United 
Transportation Union, supra, at 577-578; Mine Workers v. Illinois Bar 
Assn., 389 U. S. 217, 218 (1967); Railroad Trainmen v. Virginia Bar, 377 
U.S. 1,7 (1964).

3 In Button the Commonwealth did not attempt to discipline the in-
dividual lawyers for their role in the solicitation. The Court’s statement 
that “the activities of the . . . legal staff shown on this record are modes 
of expression and association protected by the First and Fourteenth 
Amendments which Virginia may not prohibit,” 371 U. S., at 428-429, is 
therefore technically dictum. Thus, the Court’s conclusion today that a 
State may not discipline a member of its Bar for soliciting an individual 
not already engaged in the sort of collective activity protected under our 
cases is as unprecedented as it is unsound.
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pline her for her part in that meeting. It has disciplined her 
for initiating further contact on an individual basis with 
Williams, who had not expressed any desire to become in-
volved in the collective activity being organized by the ACLU. 
While Button appears to permit such individual solicitation 
for political purposes by lay members of the organization, id., 
at 422, it nowhere explicitly permits such activity on the part 
of lawyers.

As the Court understands the Disciplinary Rule enforced by 
South Carolina, “a lawyer employed by the ACLU or a similar 
organization may never give unsolicited advice to a lay person 
that he or she retain the organization’s free services.” Ante, 
at 433. That prohibition seems to me entirely reasonable. A 
State may rightly fear that members of its Bar have powers 
of persuasion not possessed by laymen, s?e Ohralik, post, at 
464-465, and it may also fear that such persuasion may be as 
potent in writing as it is in person. Such persuasion may 
draw an unsophisticated layman into litigation contrary to his 
own best interests, compare ante, at 434-438, with Ohralik, 
post, at 464—467, and it may force other citizens of South 
Carolina to defend against baseless litigation which would 
not otherwise have been brought. I cannot agree that a 
State must prove such harmful consequences in each case 
simply because an organization such as the ACLU or the 
NAACP is involved.

I cannot share the Court’s confidence that the danger of 
such consequences is minimized simply because a lawyer 
proceeds from political conviction rather than for pecuniary 
gain. A State may reasonably fear that a lawyer’s desire to 
resolve “substantial civil liberties questions,” 268 S. C. 259, 
263, 233 S. E. 2d 301, 303 (1977), may occasionally take pre-
cedence over his duty to advance the interests of his client. 
It is even more reasonable to fear that a lawyer in such cir-
cumstances will be inclined to pursue both culpable and 
blameless defendants to the last ditch in order to achieve his 
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ideological goals.4 Although individual litigants, including 
the ACLU, may be free to use the courts for such purposes, 
South Carolina is likewise free to restrict the activities of the 
members of its Bar who attempt to persuade them to do so.

I can only conclude that the discipline imposed upon 
Primus does not violate the Constitution, and I would affirm 
the judgment of the Supreme Court of South Carolina.

4 In the case with which Primus was concerned, the last ditch was the 
denial of certiorari in this Court after the Court of Appeals for the Fourth 
Circuit had held that Pierce had not in fact acted under color of state 
law. Walker v. Pierce, 560 F. 2d 609 (CA4 1977), cert, denied, 434 U. S. 
1075 (1978).
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OHRALIK v. OHIO STATE BAR ASSN.

APPEAL FROM THE SUPREME COURT OF OHIO

No. 76-1650. Argued January 16, 1978—Decided May 30, 1978

Appellant, an Ohio lawyer, contacted the parents of one of the drivers 
injured in an automobile accident after hearing about the accident from 
another source, and learned that the 18-year-old daughter was hospital-
ized. He then approached the daughter at the hospital and offered to 
represent her. After another visit with her parents, he again visited 
the accident victim in her hospital room, where she signed a contingent-
fee agreement. In the meantime, appellant approached the driver’s 
18-year-old female passenger—who also had been injured—at her home 
on the day she was released from the hospital; she agreed orally to a 
contingent-fee arrangement. Eventually, both young women discharged 
appellant as their lawyer, but he succeeded in obtaining a share of the 
driver’s insurance recovery in settlement of his lawsuit against her for 
breach of contract. As a result of complaints filed against appellant by 
the two young women with a bar grievance committee, appellee filed a 
formal complaint with the disciplinary Board of the Ohio Supreme Court. 
The Board found that appellant solicited clients in violation of certain 
Disciplinary Rules, and rejected appellant’s defense that his conduct was 
protected by the First and Fourteenth Amendments. The Ohio Su-
preme Court adopted the Board’s findings, and increased the Board’s 
recommended sanction of a public reprimand to indefinite suspension. 
Held: The Bar, acting with state authorization, constitutionally may 
discipline a lawyer for soliciting clients in person, for pecuniary gain, 
under circumstances likely to pose dangers that the State has a right to 
prevent, and thus the application of the Disciplinary Rules in question 
to appellant does not offend the Constitution. Bates v. State Bar of 
Arizona, 433 U. S. 350, distinguished. Pp. 454r-468.

(a) A lawyer’s solicitation of business through direct, in-person com-
munication with the prospective clients has long been viewed as incon-
sistent with the profession’s ideal of the attorney-client relationship and 
as posing a significant potential for harm to the prospective client. 
P. 454.

(b) The State does not lose its power to regulate commercial activity 
deemed harmful to the public simply because speech is a component of 
that activity. Pp. 455-456.

(c) A lawyer’s procurement of remunerative employment is only 
marginally affected with First Amendment concerns. While entitled to 
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some constitutional protection, appellant’s conduct is subject to regu-
lation in furtherance of important state interests. Pp. 457-459.

(d) In addition to its general interest in protecting consumers and 
regulating commercial transactions, the State bears a special responsi-
bility for maintaining standards among members of the licensed profes-
sions, especially members of the Bar. Protection of the public from 
those aspects of solicitation that involve fraud, undue influence, intimi-
dation, overreaching, and other forms of “vexatious conduct” is a 
legitimate and important state interest. Pp. 460-462.

(e) Because the State’s interest is in averting harm by prohibiting 
solicitation in circumstances where it is likely to occur, the absence of 
explicit proof or findings of harm or injury to the person solicited is 
immaterial. The application of the Disciplinary Rules to appellant, who 
solicited employment for pecuniary gain under circumstances likely to 
result in the adverse consequences the State seeks to avert, does not 
offend the Constitution. Pp. 462-468.

48 Ohio St. 2d 217, 357 N. E. 2d 1097, affirmed.

Pow ell , J., delivered the opinion of the Court, in which Burg er , C. J., 
and Ste wa rt , Whi te , Bla ck mun , and Ste ve ns , J J., joined. Mar sha ll , 
J., filed an opinion concurring in part and concurring in the judgment, 
post, p. 468. Reh nq ui st , J., filed a statement concurring in the judgment, 
post, p. 477. Bren na n , J., took no part in the consideration or decision 
of the case.

Eugene Gressman argued the cause and filed briefs for 
appellant.

John R. Welch argued the cause for appellee. With him on 
the brief were Albert L. Bell, Edward N. Heiser, and Thomas 
E. Palmer*

Mr . Justi ce  Powell  delivered the opinion of the Court.
In Bates v. State Bar of Arizona, 433 U. S. 350 (1977), this 

Court held that truthful advertising of “routine” legal services 
is protected by the First and Fourteenth Amendments against

* William B. Spann, Jr., and H. Blair White filed a brief for the 
American Bar Assn, as amicus curiae urging affirmance.

Girardeau A. Spann and Alan B. Morrison filed a brief for Public 
Citizen et al. as amici curiae.
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blanket prohibition by a State. The Court expressly reserved 
the question of the permissible scope of regulation of “in- 
person solicitation of clients—at the hospital room or the 
accident site, or in any other situation that breeds undue 
influence—by attorneys or their agents or ‘runners.’ ” Id., at 
366. Today we answer part of the question so reserved, and 
hold that the State—or the Bar acting with state authoriza-
tion—constitutionally may discipline a lawyer for soliciting 
clients in person, for pecuniary gain, under circumstances 
likely to pose dangers that the State has a right to prevent.

I

Appellant, a member of the Ohio Bar, lives in Montville, 
Ohio. Until recently he practiced law in Montville and Cleve-
land. On February 13, 1974, while picking up his mail at the 
Montville Post Office, appellant learned from the postmaster’s 
brother about an automobile accident that had taken place on 
February 2 in which Carol McClintock, a young woman with 
whom appellant was casually acquainted, had been injured. 
Appellant made a telephone call to Ms. McClintock’s parents, 
who informed him that their daughter was in the hospital. 
Appellant suggested that he might visit Carol in the hospital. 
Mrs. McClintock assented to the idea, but requested that 
appellant first stop by at her home.

During appellant’s visit with the McClintocks, they ex-
plained that their daughter had been driving the family 
automobile on a local road when she was hit by an uninsured 
motorist. Both Carol and her passenger, Wanda Lou Holbert, 
were injured and hospitalized. In response to the McClintocks’ 
expression of apprehension that they might be sued by Holbert, 
appellant explained that Ohio’s guest statute would preclude 
such a suit. When appellant suggested to the McClintocks 
that they hire a lawyer, Mrs. McClintock retorted that such a 
decision would be up to Carol, who was 18 years old and 
would be the beneficiary of a successful claim.
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Appellant proceeded to the hospital, where he found Carol 
lying in traction in her room. After a brief conversation about 
her condition,1 appellant told Carol he would represent her and 
asked her to sign an agreement. Carol said she would have 
to discuss the matter with her parents. She did not sign the 
agreement, but asked appellant to have her parents come to 
see her.1 2 Appellant also attempted to see Wanda Lou Holbert, 
but learned that she had just been released from the hospi-
tal. App. 98a. He then departed for another visit with the 
McClintocks.

On his way appellant detoured to the scene of the accident, 
where he took a set of photographs. He also picked up a tape 
recorder, which he concealed under his raincoat before arriving 
at the McClintocks’ residence. Once there, he re-examined 
their automobile insurance policy, discussed with them the law 
applicable to passengers, and explained the consequences of 
the fact that the driver who struck Carol’s car was an unin-
sured motorist. Appellant discovered that the McClintocks’ 
insurance policy would provide benefits of up to $12,500 each 
for Carol and Wanda Lou under an uninsured-motorist clause. 
Mrs. McClintock acknowledged that both Carol and Wanda 
Lou could sue for their injuries, but recounted to appellant 
that “Wanda swore up and down she would not do it.” 
Ibid. The McClintocks also told appellant that Carol 
had phoned to say that appellant could “go ahead” with her 
representation. Two days later appellant returned to Carol’s 
hospital room to have her sign a contract, which provided that 
he would receive one-third of her recovery.

1 Carol also mentioned that one of the hospital administrators was urging 
a lawyer upon her. According to his own testimony, appellant replied: 
“Yes, this certainly is a case that would entice a lawyer. That would 
interest him a great deal.” App. 53a.

2 Despite the fact that appellant maintains that he did not secure an 
agreement to represent Carol while he was at the hospital, he waited for an 
opportunity when no visitors were present and then took photographs of 
Carol in traction. Id., at 129a.
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In the meantime, appellant obtained Wanda Lou’s name 
and address from the McClintocks after telling them he 
wanted to ask her some questions about the accident. He then 
visited Wanda Lou at her home, without having been invited. 
He again concealed his tape recorder and recorded most of 
the conversation with Wanda Lou.3 After a brief, unproduc-
tive inquiry about the facts of the accident, appellant told 
Wanda Lou that he was representing Carol and that he had a 
“little tip” for Wanda Lou: the McClintocks’ insurance policy 
contained an uninsured-motorist clause which might provide 
her with a recovery of up to $12,500. The young woman, who 
was 18 years of age and not a high school graduate at the time, 
replied to appellant’s query about whether she was going to 
file a claim by stating that she really did not understand what 
was going on. Appellant offered to represent her, also, for a 
contingent fee of one-third of any recovery, and Wanda Lou 
stated “0. K.” 4

Wanda’s mother attempted to repudiate her daughter’s oral 
assent the following day, when appellant called on the tele-

3 Appellant maintains that the tape is a complete reproduction of every-
thing that was said at the Holbert home. Wanda Lou testified that the 
tape does not contain appellant’s introductory remarks to her about his 
identity as a lawyer, his agreement to represent Carol McClintock, and his 
availability and willingness to represent Wanda Lou as well. Id., at 19a- 
21a. Appellant disputed Wanda Lou’s testimony but agreed that he did 
not activate the recorder until he had been admitted to the Holbert home 
and was seated in the living room with Wanda Lou. Id., at 58a.

4 Appellant told Wanda that she should indicate assent by stating “O. K.,” 
which she did. Appellant later testified: “I would say that most of my 
clients have essentially that much of a communication. ... I think most 
of my clients, that’s the way I practice law.” Id., at 81a.

In explaining the contingent-fee arrangement, appellant told Wanda Lou 
that his representation would not “cost [her] anything” because she would 
receive two-thirds of the recovery if appellant were successful in representing 
her but would not “have to pay [him] anything” otherwise. Id., at 120a, 
125a.
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phone to speak to Wanda. Mrs. Holbert informed appellant 
that she and her daughter did not want to sue anyone or to 
have appellant represent them, and that if they decided to sue 
they would consult their own lawyer. Appellant insisted that 
Wanda had entered into a binding agreement. A month later 
Wanda confirmed in writing that she wanted neither to sue 
nor to be represented by appellant. She requested that appel-
lant notify the insurance company that he was not her lawyer, 
as the company would not release a check to her until he did 
so.5 Carol also eventually discharged appellant. Although 
another lawyer represented her in concluding a settlement with 
the insurance company, she paid appellant one-third of her 
recovery6 in settlement of his lawsuit against her for breach 
of contract.7

Both Carol McClintock and Wanda Lou Holbert filed 
complaints against appellant with the Grievance Committee of 
the Geauga County Bar Association. The County Bar Asso-
ciation referred the grievance to appellee, which filed a formal 
complaint with the Board of Commissioners on Grievances

5 The insurance company was willing to pay Wanda Lou for her injuries 
but would not release the check while appellant claimed, and Wanda Lou 
denied, that he represented her. Before appellant would “disavow further 
interest and claim” in Wanda Lou’s recovery, he insisted by letter that 
she first pay him the sum of $2,466.66, which represented one-third of his 
“conservative” estimate of the worth of her claim. Id., at 26a-27a.

6 Carol recovered the full $12,500 and paid appellant $4,166.66. She 
testified that she paid the second lawyer $900 as compensation for his 
services. Id., at 38a, 42a.

7 Appellant represented to the Board of Commissioners at the disciplinary 
hearing that he would abandon his claim against Wanda Lou Holbert 
because “the rules say that if a contract has its origin in a controversy, 
that an ethical question can arise.” Tr. 256. Yet in fact appellant filed 
suit against Wanda for $2,466.66 after the disciplinary hearing. Ohralik 
v. Holbert, Case No. 76-CV-F-66 (Chardon Mun. Ct., Geauga County, 
Ohio, filed Feb. 2, 1976). Appellant’s suit was dismissed with prejudice 
on January 27, 1977, after the decision of the Supreme Court of Ohio had 
been filed.
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and Discipline of the Supreme Court of Ohio.8 After a hear-
ing, the Board found that appellant had violated Disciplinary 
Rules (DR) 2-103 (A) a.nd 2-104 (A) of the Ohio Code of 
Professional Responsibility.9 10 The Board rejected appellant’s 
defense that his conduct was protected under the First and 
Fourteenth Amendments. The Supreme Court of Ohio 
adopted the findings of the Board,19 reiterated that appellant’s 
conduct was not constitutionally protected, and increased the 

8 The Board of Commissioners is an agent of the Supreme Court of Ohio. 
Counsel for appellee stated at oral argument that the Board has “no con-
nection with the Ohio State Bar Association whatsoever.” Tr. of Oral 
Arg. 24.

9 The Ohio Code of Professional Responsibility is promulgated by the 
Supreme Court of Ohio. The Rules under which appellant was disciplined 
are modeled on the same-numbered rules in the Code of Professional 
Responsibility of the American Bar Association. DR 2-103 (A) of the 
ABA Code has since been amended so as not to proscribe forms of 
public advertising that would be permitted, after Bates, under amended 
DR 2-101 (B).

DR 2-103 (A) of the Ohio Code (1970) provides:
“A lawyer shall not recommend employment, as a private practitioner, of 

himself, his partner, or associate to a non-lawyer who has not sought his 
advice regarding employment of a lawyer.”
DR 2-104 (A) (1970) provides in relevant part:

“A lawyer who has given unsolicited advice to a layman that he should 
obtain counsel or take legal action shall not accept employment resulting 
from that advice, except that:

“(1) A lawyer may accept employment by a close friend, relative, former 
client (if the advice is germane to the former employment), or one whom 
the lawyer reasonably believes to be a client.”

10 The Board found that Carol and Wanda Lou “were, if anything, casual 
acquaintances” of appellant; that appellant initiated the contact with Carol 
and obtained her consent to handle her claim; that he advised Wanda Lou 
that he represented Carol, had a “tip” for Wanda, and was prepared to 
represent her, too. The Board also found that appellant would not abide 
by Mrs. Holbert’s request to leave Wanda alone, that both young 
women attempted to discharge appellant, and that appellant sued Carol 
McClintock.
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sanction of a public reprimand recommended by the Board to 
indefinite suspension.

The decision in Bates was handed down after the conclusion 
of proceedings in the Ohio Supreme Court. We noted probable 
jurisdiction in this case to consider the scope of protection of 
a form of commercial speech, and an aspect of the State’s 
authority to regulate and discipline members of the bar, not 
considered in Bates. 434 U. S. 814 (1977). We now affirm 
the judgment of the Supreme Court of Ohio.

II
The solicitation of business by a lawyer through direct, 

in-person communication with the prospective client has long 
been viewed as inconsistent with the profession’s ideal of the 
attorney-client relationship and as posing a significant poten-
tial for harm to the prospective client. It has been proscribed 
by the organized Bar for many years.11 Last Term the Court 
ruled that the justifications for prohibiting truthful, “re-
strained” advertising concerning “the availability and terms of 
routine legal services” are insufficient to override society’s 
interest, safeguarded by the First and Fourteenth Amend-
ments, in assuring the free flow of commercial information.

11 An informal ban on solicitation, like that on advertising, historically 
was linked to the goals of preventing barratry, champerty, and mainte-
nance. See Note, Advertising, Solicitation and the Profession’s Duty to 
Make Legal Counsel Available, 81 Yale L. J. 1181, 1181-1182, and n. 6 
(1972). “The first Code of Professional Ethics in the United States was 
that formulated and adopted by the Alabama State Bar Association in 1887.” 
H. Drinker, Legal Ethics 23 (1953). The “more stringent prohibitions 
which form the basis of the current rules” were adopted by the American 
Bar Association in 1908. Note, 81 Yale L. J., supra, at 1182; see 
Drinker, supra, at 215. The present Code of Professional Responsibility, 
containing DR 2-103 (A) and 2-104 (A), was adopted by the American 
Bar Association in 1969 after more than four years of study by a special 
committee of the Association. It is a complete revision of the 1908 
Canons, although many of its provisions proscribe conduct traditionally 
deemed unprofessional and detrimental to the public.
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Bates, 433 U. S., at 384; see Virginia Pharmacy Board v. Vir-
ginia Citizens Consumer Council, 425 U. S. 748 (1976). The 
balance struck in Bates does not predetermine the outcome 
in this case. The entitlement of in-person solicitation of 
clients to the protection of the First Amendment differs from 
that of the kind of advertising approved in Bates, as does the 
strength of the State’s countervailing interest in prohibition.

A
Appellant contends that his solicitation of the two young 

women as clients is indistinguishable, for purposes of consti-
tutional analysis, from the advertisement in Bates. Like that 
advertisement, his meetings with the prospective clients ap-
prised them of their legal rights and of the availability of a 
lawyer to pursue their claims. According to appellant, such 
conduct is “presumptively an exercise of his free speech rights” 
which cannot be curtailed in the absence of proof that it 
actually caused a specific harm that the State has a compelling 
interest in preventing. Brief for Appellant 39. But in-person 
solicitation of professional employment by a lawyer does not 
stand on a par with truthful advertising about the availability 
and terms of routine legal services, let alone with forms of 
speech more traditionally within the concern of the First 
Amendment.

Expression concerning purely commercial transactions has 
come within the ambit of the Amendment’s protection only 
recently.12 In rejecting the notion that such speech “is wholly 
outside the protection of the First Amendment,” Virginia 
Pharmacy, supra, at 761, we were careful not to hold “that 
it is wholly undifferentiable from other forms” of speech. 425 
U. S., at 771 n. 24. We have not discarded the “common-

12 See Valentine v. Chrestensen, 316 U. S. 52 (1942); Pittsburgh Press 
Co. v. Human Relations Comm’n, 413 U. S. 376 (1973); Bigelow v. Vir-
ginia, 421 U. S. 809 (1975); Virginia Pharmacy Board v. Virginia Citizens 
Consumer Council, 425 U. S. 748 (1976).
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sense” distinction between speech proposing a commercial 
transaction, which occurs in an area traditionally subject to 
government regulation, and other varieties of speech. Ibid. 
To require a parity of constitutional protection for commercial 
and noncommercial speech alike could invite dilution, simply 
by a leveling process, of the force of the Amendment’s guar-
antee with respect to the latter kind of speech. Rather than 
subject the First Amendment to such a devitalization, we 
instead have afforded commercial speech a limited measure of 
protection, commensurate with its subordinate position in the 
scale of First Amendment values, while allowing modes of 
regulation that might be impermissible in the realm of non-
commercial expression.

Moreover, “it has never been deemed an abridgment of 
freedom of speech or press to make a course of conduct illegal 
merely because the conduct was in part initiated, evidenced, 
or carried out by means of language, either spoken, written, or 
printed.” Giboney v. Empire Storage Ac Ice Co., 336 U. S. 490, 
502 (1949). Numerous examples could be cited of communi-
cations that are regulated without offending the First Amend-
ment, such as the exchange of information about securities, 
SEC v. Texas Gulf Sulphur Co., 401 F. 2d 833 (CA2 1968), 
cert, denied, 394 U. S. 976 (1969), corporate proxy statements, 
Mills v. Electric Auto-Lite Co., 396 U. S. 375 (1970), the 
exchange of price and production information among compet-
itors, American Column <& Lumber Co. v. United States, 257 
U. S. 377 (1921), and employers’ threats of retaliation for the 
labor activities of employees, NLRB v. Gissel Packing Co., 
395 U. S. 575, 618 (1969). See Paris Adult Theatre I v. 
Slaton, 413 U. S. 49, 61-62 (1973). Each of these examples 
illustrates that the State does not lose its power to regulate 
commercial activity deemed harmful to the public whenever 
speech is a component of that activity. Neither Virginia 
Pharmacy nor Bates purported to cast doubt on the permis-
sibility of these kinds of commercial regulation.
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In-person solicitation by a lawyer of remunerative employ-
ment is a business transaction in which speech is an essential 
but subordinate component. While this does not remove 
the speech from the protection of the First Amendment, as 
was held in Bates and Virginia Pharmacy, it lowers the level 
of appropriate judicial scrutiny.

As applied in this case, the Disciplinary Rules are said to 
have limited the communication of two kinds of information. 
First, appellant’s solicitation imparted to Carol McClintock and 
Wanda Lou Holbert certain information about his availability 
and the terms of his proposed legal services. In this respect, 
in-person solicitation serves much the same function as the 
advertisement at issue in Bates. But there are significant 
differences as well. Unlike a public advertisement, which 
simply provides information and leaves the recipient free to 
act upon it or not, in-person solicitation may exert pressure 
and often demands an immediate response, without providing 
an opportunity for comparison or reflection.13 The aim and 
effect of in-person solicitation may be to provide a one-sided 
presentation and to encourage speedy and perhaps uninformed 
decisionmaking; there is no opportunity for intervention or 
counter-education by agencies of the Bar, supervisory authori-
ties, or persons close to the solicited individual. The admoni-
tion that “the fitting remedy for evil counsels is good ones”14 
is of little value when the circumstances provide no opportu-
nity for any remedy at all. In-person solicitation is as likely 
as not to discourage persons needing counsel from engaging in 
a critical comparison of the “availability, nature, and prices” 

13 The immediacy of a particular communication and the imminence of 
harm are factors that have made certain communications less protected 
than others. Compare Cohen v. California, 403 U. S. 15 (1971), with 
Chaplinsky v. New Hampshire, 315 U. S. 568 (1942); see Brandenburg v. 
Ohio, 395 U. 8. 444 (1969); Schenck v. United States, 249 U. 8. 47 (1919).

14 Whitney v. California, 274 U. 8. 357, 375 (1927) (Brandéis, J., 
concurring).
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of legal services, cf. Bates, 433 U. S., at 364; it actually may 
disserve the individual and societal interest, identified in 
Bates, in facilitating “informed and reliable decisionmaking.” 
Ibid.15

It also is argued that in-person solicitation may provide the 
solicited individual with information about his or her legal 
rights and remedies. In this case, appellant gave Wanda 
Lou a “tip” about the prospect of recovery based on the un-
insured-motorist clause in the McClintocks’ insurance policy, 
and he explained that clause and Ohio’s guest statute to Carol 
McClintock’s parents. But neither of the Disciplinary Rules 
here at issue prohibited appellant from communicating infor-
mation to these young women about their legal rights and the 
prospects of obtaining a monetary recovery, or from recom-
mending that they obtain counsel. DR 2-104 (A) merely 
prohibited him from using the information as bait with which 
to obtain an agreement to represent them for a fee. The Rule 
does not prohibit a lawyer from giving unsolicited legal advice; 
it proscribes the acceptance of employment resulting from 
such advice.

Appellant does not contend, and on the facts of this case 
could not contend, that his approaches to the two young 
women involved political expression or an exercise of associa- 
tional freedom, “employ [ing] constitutionally privileged means 
of expression to secure constitutionally guaranteed civil rights.” 
NAACP v. Button, 371 U. S. 415,442 (1963); see In re Primus, 
ante, p. 412. Nor can he compare his solicitation to the 
mutual assistance in asserting legal rights that was at issue in 
United Transportation Union v. Michigan Bar, 401 U. S. 576 
(1971); Mine Workers v. Illinois Bar Assn., 389 U. S. 217

15 We do not minimize the importance of providing low- and middle-
income individuals with adequate information about the availability of legal 
services. The Bar is aware of this need and innovative measures are being 
implemented, see Bates, 433 U. S., at 398-399 (opinion of Pow el l , J.). In 
addition, the advertising permitted under Bates will provide a further 
source of such information.
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(1967); and Railroad Trainmen v. Virginia Bar, 377 U. S. 1 
(1964).16 A lawyer’s procurement of remunerative employ-
ment is a subject only marginally affected with First Amend-
ment concerns. It falls within the State’s proper sphere of 
economic and professional regulation. See Button, supra, at 
439-443. While entitled to some constitutional protection, 
appellant’s conduct is subject to regulation in furtherance of 
important state interests.

16 In Railroad Trainmen v. Virginia Bar, the Court highlighted the 
difference between permissible regulation of lawyers and regulation that 
impinges on the associational rights of union members: “Here what 
Virginia has sought to halt is not a commercialization of the legal profes-
sion which might threaten the moral and ethical fabric of the adminis-
tration of justice. It is not ‘ambulance chasing? ” 377 U. 8., at 6. 
The Court implicitly approved of the State’s regulation of conduct char-
acterized colloquially as “ambulance chasing.” See generally Cohen v. 
Hurley, 366 U. S. 117 (1961); Note, 30 N. Y. U. L. Rev. 182 (1955). 
Indeed, in ruling that the railroad workers had a constitutional right “to 
gather together for the lawful purpose of helping and advising one another” 
in asserting federal statutory rights, 377 U. S., at 5, the Court adverted 
to the kind of problem with which Ohio is concerned in prohibiting 
solicitation:
“Injured workers or their families often fell prey on the one hand to 
persuasive claims adjusters eager to gain a quick and cheap settlement for 
their railroad employers, or on the other to lawyers either not competent 
to try these lawsuits against the able and experienced railroad counsel or 
too willing to settle a case for a quick dollar.” Id., at 3-4.

In recognizing the importance of the State’s interest in regulating 
solicitation of paying clients by lawyers, we are not unmindful of the 
problem of the related practice, described in Railroad Trainmen, of the 
solicitation of releases of liability by claims agents or adjusters of prospec-
tive defendants or their insurers. Such solicitations frequently occur prior 
to the employment of counsel by the injured person and during circum-
stances posing many of the dangers of overreaching we address in this case. 
Where lay agents or adjusters are involved, these practices for the most 
part fall outside the scope of regulation by the organized Bar; but releases 
or settlements so obtained are viewed critically by the courts. See, e. g., 
Florkiewicz v. Gonzalez, 38 Ill. App. 3d 115, 347 N. E. 2d 401 (1976); 
Cady v. Mitchell, 208 Pa. Super. 16,220 A. 2d 373 (1966).



460 OCTOBER TERM, 1977

Opinion of the Court 436 U. S.

B
The state interests implicated in this case are particularly 

strong. In addition to its general interest in protecting con-
sumers and regulating commercial transactions, the State bears 
a special responsibility for maintaining standards among mem-
bers of the licensed professions. See Williamson v. Lee Optical 
Co., 348 U. S. 483 (1955); Semler v. Oregon State Bd. of 
Dental Examiners, 294 U. S. 608 (1935). “The interest of the 
States in regulating lawyers is especially great since lawyers 
are essential to the primary governmental function of admin-
istering justice, and have historically been ‘officers of the 
courts.’ ” Goldfarb v. Virginia State Bar, 421 U. S. 773, 792 
(1975). While lawyers act in part as “self-employed busi-
nessmen,” they also act “as trusted agents of their clients, 
and as assistants to the court in search of a just solution to 
disputes.” Cohen v. Hurley, 366 U. S. 117, 124 (1961).

As is true with respect to advertising, see Bates, supra, at 
371, it appears that the ban on solicitation by lawyers orig-
inated as a rule of professional etiquette rather than as a 
strictly ethical rule. See H. Drinker, Legal Ethics 210-211, 
and n. 3 (1953). “[T]he tules are based in part on deeply 
ingrained feelings of tradition, honor and service. Lawyers 
have for centuries emphasized that the promotion of justice, 
rather than the earning of fees, is the goal of the profession.” 
Comment, A Critical Analysis of Rules Against Solicitation by 
Lawyers, 25 U. Chi. L. Rev. 674 (1958) (footnote omitted). 
But the fact that the original motivation behind the ban on 
solicitation today might be considered an insufficient justifica-
tion for its perpetuation does not detract from the force of 
the other interests the ban continues to serve. Cf. McGowan 
v. Maryland, 366 U. S. 420, 431, 433-435, 444 (1961). While 
the Court in Bates determined that truthful, restrained ad-
vertising of the prices of “routine” legal services would not 
have an adverse effect on the professionalism of lawyers, this 
was only because it found “the postulated connection between
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advertising and the erosion of true professionalism to be se-
verely strained.” 433 U. S., at 368 (emphasis supplied). 
The Bates Court did not question a State’s interest in main-
taining high standards among licensed professionals.17 In-
deed, to the extent that the ethical standards of lawyers are 
linked to the service and protection of clients, they do further 
the goals of “true professionalism.”

The substantive evils of solicitation have been stated over 
the years in sweeping terms: stirring up litigation, assertion 
of fraudulent claims, debasing the legal profession, and poten-
tial harm to the solicited client in the form of overreaching, 
overcharging, underrepresentation, and misrepresentation.18 
The American Bar Association, as amicus curiae, defends the 
rule against solicitation primarily on three broad grounds: It 
is said that the prohibitions embodied in DR 2-103 (A) and 
2-104 (A) serve to reduce the likelihood of overreaching and 
the exertion of undue influence on lay persons, to protect the 
privacy of individuals, and to avoid situations where the 
lawyer’s exercise of judgment on behalf of the client will be 
clouded by his own pecuniary self-interest.19

17 In Virginia Pharmacy we stated that it is indisputable that the State 
has a “strong interest” in maintaining “a high degree of professionalism 
on the part of licensed pharmacists.” 425 U. S., at 766. See also National 
Society of Professional Engineers v. United States, 435 U. S. 679, 696 
(1978).

18See, e. g., Note, 81 Yale L. J., supra, n. 11, at 1184; Comment, A 
Critical Analysis of Rules Against Solicitation by Lawyers, 25 U. Chi. L. 
Rev. 674 (1958).

19 A lawyer who engages in personal solicitation of clients may be 
inclined to subordinate the best interests of the client to his own pecuniary 
interests. Even if unintentionally, the lawyer’s ability to evaluate the 
legal merit of his client’s claims may falter when the conclusion will affect 
the lawyer’s income. A valid claim might be settled too quickly, or a claim 
with little merit pursued beyond the point of reason. These lapses of 
judgment can occur in any legal representation, but we cannot say that 
the pecuniary motivation of the lawyer who solicits a particular representa-
tion does not create special problems of conflict of interest.
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We need not discuss or evaluate each of these interests in 
detail as appellant has conceded that the State has a legitimate 
and indeed “compelling” interest in preventing those aspects 
of solicitation that involve fraud, undue influence, intimida-
tion, overreaching, and other forms of “vexatious conduct.” 
Brief for Appellant 25. We agree that protection of the public 
from these aspects of solicitation is a legitimate and important 
state interest.

Ill
Appellant’s concession that strong state interests justify 

regulation to prevent the evils he enumerates would end this 
case but for his insistence that none of those evils was found 
to be present in his acts of solicitation. He challenges what 
he characterizes as the “indiscriminate application” of the 
Rules to him and thus attacks the validity of DR 2-103 (A) 
and DR 2-104 (A) not facially, but as applied to his acts of 
solicitation.20 And because no allegations or findings were

20 To the extent that appellant charges that the Rules prohibit solicitation 
that is constitutionally protected—as he contends his is—as well as 
solicitation that is unprotected, his challenge could be characterized as a 
contention that the Rules are overbroad. But appellant does not rely on 
the overbreadth doctrine under which a person may challenge a statute 
that infringes protected speech even if the statute constitutionally might be 
applied to him. See, e. g., Gooding v. Wilson, 405 U. S. 518, 520-521 
(1972); United States v. Robel, 389 U. S. 258, 265-266 (1967); Dom-
browski n . Pfister, 380 U. 8. 479, 491 (1965); NAACP v. Button, 371 
U. S. 415, 432-433 (1963); Kunz v. New York, 340 U. S. 290 (1951). See 
generally Note, The First Amendment Overbreadth Doctrine, 83 Harv. L. 
Rev. 844 (1970). On the contrary, appellant maintains that DR 2-103 
(A) and 2-104 (A) could not constitutionally be applied to him.

Nor could appellant make a successful overbreadth argument in view of 
the Court’s observation in Bates that “the justification for the application 
of overbreadth analysis applies weakly, if at all, in the ordinary commercial 
context.” 433 U. S., at 380. Commercial speech is not as likely to be 
deterred as noncommercial speech, and therefore does not require the added 
protection afforded by the overbreadth approach.

Even if the commercial speaker could mount an overbreadth attack, 
“where conduct and not merely speech is involved, . . . the overbreadth 



OHRALIK v. OHIO STATE BAR ASSN. 463

447 Opinion of the Court

made of the specific wrongs appellant concedes would justify 
disciplinary action, appellant terms his solicitation “pure,” 
meaning “soliciting and obtaining agreements from Carol 
McClintock and Wanda Lou Holbert to represent each of 
them,” without more. Appellant therefore argues that we 
must decide whether a State may discipline him for solici-
tation per se without offending the First and Fourteenth 
Amendments.

We agree that the appropriate focus is on appellant’s 
conduct. And, as appellant urges, we must undertake an 
independent review of the record to determine whether that 
conduct was constitutionally protected. Edwards v. South 

of a statute must not only be real, but substantial as well, judged in 
relation to the statute’s plainly legitimate sweep.” Broadrick v. Oklahoma, 
413 U. S. 601, 615 (1973). The Disciplinary Rules here at issue are 
addressed to the problem of a particular kind of commercial solicitation 
and are applied in the main in that context. Indeed, the Bar historically 
has characterized impermissible solicitation as that undertaken for purposes 
of the attorney’s pecuniary gain and as not including offers of service to 
indigents without charge. Compare American Bar Association, Com-
mittee on Professional Ethics and Grievances, Formal Opinion 148 (1935), 
with Formal Opinion 169 (1937); see H. Drinker, Legal Ethics 219 
(1953). See also NAACP y. Button, supra, at 440 n. 19. Solicitation 
has been defined in terms of the presence of the pecuniary motivation of 
the lawyer, see People ex rel. Chicago Bar Assn. v. Edelson, 313 Ill. 
601, 610-611, 145 N. E. 246, 249 (1924); Note, Advertising, Solicitation 
and Legal Ethics, 7 Vand. L. Rev. 677, 687 (1954), and ABA Formal 
Opinion 148 states that the ban on solicitation “was never aimed at a 
situation ... in which a group of lawyers announce that they are willing 
to devote some of their time and energy to the interests of indigent 
citizens whose constitutional rights are believed to be infringed.” We 
hold today in Primus that a lawyer who engages in solicitation as a 
form of protected political association generally may not be disciplined 
without proof of actual wrongdoing that the State constitutionally may 
proscribe. As these Disciplinary Rules thus can be expected to operate pri-
marily if not exclusively in the context of commercial activity by lawyers, 
the potential effect on protected, noncommercial speech is speculative. See 
Broadrick, supra, at 612, 615. See also Note, 83 Harv. L. Rev., supra, at 
882-884, 908-910.
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Carolina, 372 U. S. 229, 235 (1963).21 But appellant errs in 
assuming that the constitutional validity of the judgment 
below depends on proof that his conduct constituted actual 
overreaching or inflicted some specific injury on Wanda Holbert 
or Carol McClintock. His assumption flows from the premise 
that nothing less than actual proved harm to the solicited 
individual would be a sufficiently important state interest to 
justify disciplining the attorney who solicits employment in 
person for pecuniary gain.

Appellant’s argument misconceives the nature of the State’s 
interest. The Rules prohibiting solicitation are prophylactic 
measures whose objective is the prevention of harm before it 
occurs. The Rules were applied in this case to discipline a 
lawyer for soliciting employment for pecuniary gain under 
circumstances likely to result in the adverse consequences the 
State seeks to avert. In such a situation, which is inherently 
conducive to overreaching and other forms of misconduct, the 
State has a strong interest in adopting and enforcing rules of 
conduct designed to protect the public from harmful solicita-
tion by lawyers whom it has licensed.

The State’s perception of the potential for harm in circum-
stances such as those presented in this case is well founded.22 
The detrimental aspects of face-to-face selling even of ordinary 
consumer products have been recognized and addressed by the 
Federal Trade Commission,23 and it hardly need be said that

21 See also Time, Inc. v. Pape, 401 U. S. 279, 284 (1971); Jacobellis v. 
Ohio, 378 U. S. 184, 189 (1964); New York Times Co. v. Sullivan, 376 
U. S. 254, 285 (1964); Napue v. Illinois, 360 U. S. 264, 271-272 (1959).

22 Although our concern in this case is with solicitation by the lawyer 
himself, solicitation by a lawyer’s agents or runners would present similar 
problems.

23 The Federal Trade Commission has identified and sought to regulate 
the abuses inherent in the direct-selling industry. See 37 Fed. Reg. 22934, 
22937 (1972). See also Project: The Direct Selling Industry: An 
Empirical Study, 16 UCLA L. Rev. 883, 895-922 (1969). Quoted in 
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the potential for overreaching is significantly greater when a 
lawyer, a professional trained in the art of persuasion, per-
sonally solicits an unsophisticated, injured, or distressed lay 
person.24 Such an individual may place his trust in a lawyer, 
regardless of the latter’s qualifications or the individual’s 
actual need for legal representation, simply in response 
to persuasion under circumstances conducive to uninformed 
acquiescence. Although it is argued that personal solicitation 
is valuable because it may apprise a victim of misfortune of 
his legal rights, the very plight of that person not only makes 
him more vulnerable to influence but also may make advice 
all the more intrusive. Thus, under these adverse conditions 
the overtures of an uninvited lawyer may distress the solicited 
individual simply because of their obtrusiveness and the inva-
sion of the individual’s privacy,25 even when no other harm 

the FTC report is an observation by the National Consumer Law Center 
that “ ‘[t]he door to door selling technique strips from the consumer one 
of the fundamentals in his role as an informed purchaser, the decision 
as to when, where, and how he will present himself to the market-
place ....’” 37 Fed. Reg., at 22939 n. 44.

24 Most lay persons are unfamiliar with the law, with how legal services 
normally are procured, and with typical arrangements between lawyer and 
client. To be sure, the same might be said about the lay person who seeks 
out a lawyer for the first time. But the critical distinction is that in the 
latter situation the prospective client has made an initial choice of a lawyer 
at least for purposes of a consultation; has chosen the time to seek legal 
advice; has had a prior opportunity to confer with family, friends, or a 
public or private referral agency; and has chosen whether to consult with 
the lawyer alone or accompanied.

25 Unlike the reader of an advertisement, who can “effectively avoid 
further bombardment of [his] sensibilities simply by averting [his] eyes,” 
Cohen v. California, 403 U. S., at 21, quoted in Erznoznik v. Jacksonville, 
422 U. S. 205, 211 (1975); Lehman v. Shaker Heights, 418 U. S. 298, 320 
(1974) (Bre nn an , J., dissenting), the target of the solicitation may have 
difficulty avoiding being importuned and distressed even if the lawyer 
seeking employment is entirely well meaning. Of. Breard v. Alexandria, 
341 U.S. 622 (1951).
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materializes.26 Under such circumstances, it is not unreason-
able for the State to presume that in-person solicitation by 
lawyers more often than not will be injurious to the person 
solicited.27

The efficacy of the State’s effort to prevent such harm to 
prospective clients would be substantially diminished if, having 
proved a solicitation in circumstances like those of this case, 
the State were required in addition to prove actual injury. 
Unlike the advertising in Bates, in-person solicitation is not 
visible or otherwise open to public scrutiny. Often there is 
no witness other than the lawyer and the lay person whom 
he has solicited, rendering it difficult or impossible to obtain 
reliable proof of what actually took place. This would be 
especially true if the lay person were so distressed at the time 
of the solicitation that he could not recall specific details at 
a later date. If appellant’s view were sustained, in-person 
solicitation would be virtually immune to effective oversight 
and regulation by the State or by the legal profession,28 in

26 By allowing a lawyer to accept employment after he has given 
unsolicited legal advice to a close friend, relative, or former client, DR 
2-104 (A)(1) recognizes an exception for activity that is not likely to 
present these problems.

27 Indeed, appellant concedes that certain types of in-person solicitation 
are inherently injurious. His brief states that “solicitation that is superim-
posed upon the physically or mentally ill patient, or upon an accident 
victim unable to manage his legal affairs, obviously injures the best inter-
ests of such a client.” Brief for Appellant 32.

28 The problems of affording adequate protection of the public against the 
potential for overreaching evidenced by this case should not be minimized. 
The organized bars, operating under codes approved by the highest state 
courts pursuant to statutory authority, have the primary responsibility for 
assuring compliance with professional ethics and standards by the more 
than 400,000 lawyers licensed by the States. The means employed usually 
are disciplinary proceedings initially conducted by voluntary bar commit-
tees, subject to judicial review. A study of the problems of enforcing the 
codes of professional conduct, chaired by then retired Justice Tom C. 
Clark, reveals the difficulties and complexities—and the inadequacy—of
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contravention of the State’s strong interest in regulating mem-
bers of the Bar in an effective, objective, and self-enforcing 
manner. It therefore is not unreasonable, or violative of the 
Constitution, for a State to respond with what in effect is a 
prophylactic rule.* 29

On the basis of the undisputed facts of record, we conclude 
that the Disciplinary Rules constitutionally could be applied 
to appellant. He approached two young accident victims at a 
time when they were especially incapable of making informed 
judgments or of assessing and protecting their own interests. 
He solicited Carol McClintock in a hospital room where she 
lay in traction and sought out Wanda Lou Holbert on the day 
she came home from the hospital, knowing from his prior 
inquiries that she had just been released. Appellant urged his 
services upon the young women and used the information he 
had obtained from the McClintocks, and the fact of his agree-
ment with Carol, to induce Wanda to say “0. K.” in response 
to his solicitation. He employed a concealed tape recorder, 
seemingly to insure that he would have evidence of Wanda’s 
oral assent to the representation. He emphasized that his fee 
would come out of the recovery, thereby tempting the young 
women with what sounded like a cost-free and therefore 
irresistible offer. He refused to withdraw when Mrs. Holbert 
requested him to do so only a day after the initial meeting 
between appellant and Wanda Lou and continued to represent 
himself to the insurance company as Wanda Holbert’s lawyer.

The court below did not hold that these or other facts were 

disciplinary enforcement. See ABA, Special Committee on Evaluation of 
Disciplinary Enforcement, Problems and Recommendations in Disciplinary 
Enforcement (1970). No problem is more intractable than that of prescrib-
ing and enforcing standards with respect to in-person private solicitation.

29 Even commentators who have advocated modification of the disci-
plinary rules to allow some solicitation recognize the clear potential for 
unethical conduct or exploitation of lay persons in certain contexts and 
recommend that solicitation under such circumstances continue to be 
proscribed. Note, 81 Yale L. J., supra, n. 11, at 1199.



468 OCTOBER TERM, 1977

Opinion of Mar sha ll , J. 436 U. S.

proof of actual harm to Wanda Holbert or Carol McClintock 
but rested on the conclusion that appellant had engaged in 
the general misconduct proscribed by the Disciplinary Rules. 
Under our view of the State’s interest in averting harm by 
prohibiting solicitation in circumstances where it is likely to 
occur, the absence of explicit proof or findings of harm or 
injury is immaterial. The facts in this case present a striking 
example of the potential for overreaching that is inherent in 
a lawyer’s in-person solicitation of professional employment. 
They also demonstrate the need for prophylactic regulation in 
furtherance of the State’s interest in protecting the lay public. 
We hold that the application of DR 2-103 (A) and 2-104 (A) 
to appellant does not offend the Constitution.

Accordingly, the judgment of the Supreme Court of Ohio is

Affirmed.

Mr . Just ice  Brennan  took no part in the consideration 
or decision of this case.

Mr . Just ice  Marsh all , concurring in part and concurring 
in the judgment.*

I agree with the majority that the factual circumstances 
presented by appellant Ohralik’s conduct “pose dangers that 
the State has a right to prevent,” ante, at 449, and accordingly 
that he may constitutionally be disciplined by the disciplinary 
Board and the Ohio Supreme Court. I further agree that 
appellant Primus’ activity in advising a Medicaid patient who 
had been sterilized that the American Civil Liberties Union 
(ACLU) would be willing to represent her without fee in a 
lawsuit against the doctor and the hospital was constitution-
ally protected and could not form the basis for disciplinary 
proceedings. I write separately to highlight what I believe 
these cases do and do not decide, and to express my concern

*[This opinion applies also to No. 77-56, In re Primus, ante, p. 412.]
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that disciplinary rules not be utilized to obstruct the distribu-
tion of legal services to all those in need of them.

I

While both of these cases involve application of rules 
prohibiting attorneys from soliciting business, they could 
hardly have arisen in more disparate factual settings. The 
circumstances in which appellant Ohralik initially approached 
his two clients provide classic examples of “ambulance chas-
ing,” fraught with obvious potential for misrepresentation and 
overreaching. Ohralik, an experienced lawyer in practice for 
over 25 years, approached two 18-year-old women shortly 
after they had been in a traumatic car accident. One was in 
traction in a hospital room; the other had just been released 
following nearly two weeks of hospital care. Both were in 
pain and may have been on medication; neither had more than 
a high school education. Certainly these facts alone would 
have cautioned hesitation in pressing one’s employment on 
either of these women; any lawyer of ordinary prudence 
should have carefully considered whether the person was in an 
appropriate condition to make a decision about legal counsel. 
See Note, Advertising, Solicitation and the Profession’s Duty 
to Make Legal Counsel Available, 81 Yale L. J. 1181, 1199 
(1972).

But appellant not only foisted himself upon these clients; he 
acted in gross disregard for their privacy by covertly recording, 
without their consent or knowledge, his conversations with 
Wanda Lou Holbert and Carol McClintock’s family. This 
conduct, which appellant has never disputed, is itself com-
pletely inconsistent with an attorney’s fiduciary obligation 
fairly and fully to disclose to clients his activities affecting 
their interests. See American Bar Association, Code of Pro-
fessional Responsibility, Ethical Considerations 4-1,4^5. And 
appellant’s unethical conduct was further compounded by his 
pursuing Wanda Lou Holbert, when her interests were clearly 
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in potential conflict with those of his prior-retained client, 
Carol McClintock. See ante, at 451.1

What is objectionable about Ohralik’s behavior here is not 
so much that he solicited business for himself, but rather the 
circumstances in which he performed that solicitation and 
the means by which he accomplished it. Appropriately, the 
Court’s actual holding in Ohralik is a limited one: that the 
solicitation of business, under circumstances—such as those 
found in this record—presenting substantial dangers of harm 
to society or the client independent of the solicitation itself, 
may constitutionally be prohibited by the State. In this 
much of the Court’s opinion in Ohralik, I join fully.

II
The facts in Primus, by contrast, show a “solicitation” of 

employment in accordance with the highest standards of the 
legal profession. Appellant in this case was acting, not for her 
own pecuniary benefit, but to promote what she perceived to 
be the legal rights of persons not likely to appreciate or to be 
able to vindicate their own rights. The obligation of all 
lawyers, whether or not members of an association committed 
to a particular point of view, to see that legal aid is available 
“where the litigant is in need of assistance, or where important 
issues are involved in the case,” has long been established. 
In re Ades, 6 F. Supp. 467, 475 (Md. 1934); see NAACP v. 
Button, 371 U. S. 415, 440 n. 19 (1963). Indeed, Judge 
Soper in Ades was able to recite numerous instances in which 
lawyers, including Alexander Hamilton, Luther Martin, and 
Clarence Darrow, volunteered their services in aid of indigent 
persons or important public issues. 6 F. Supp., at 475-476. 
The American Bar Association Code of Professional Responsi-
bility itself recognizes that the “responsibility for providing

1 Appellant’s advice to Wanda Lou Holbert that she could get money 
from the McClintocks’ insurance policy created the risk that the financial 
interests of his two clients would come into conflict.
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legal services for those unable to pay ultimately rests upon the 
individual lawyer,” and further states that “[e]very law-
yer, regardless of professional prominence or professional 
workload, should find time to participate in serving the 
disadvantaged.”2

In light of this long tradition of public interest representa-
tion by lawyer volunteers, I share my Brother Black mun ’s  
concern with respect to Part VI of the Court’s opinion, and 
believe that the Court has engaged in unnecessary and unfor-
tunate dicta therein. It would be most undesirable to 
discourage lawyers—so many of whom find time to work only 
for those clients who can pay their fees—from continuing to 
volunteer their services in appropriate cases. Moreover, it 
cannot be too strongly emphasized that, where “political 
expression and association” are involved, ante, at 438, “a State 
may not, under the guise of prohibiting professional miscon-
duct, ignore constitutional rights.” NAACP v. Button, supra, 
at 439. For these reasons, I find particularly troubling the 
Court’s dictum that “a State may insist that lawyers not 
solicit on behalf of lay organizations that exert control over 
the actual conduct of any ensuing litigation.” Ante, at 439. 
This proposition is by no means self-evident, has never been 
the actual holding of this Court, and is not put in issue 
by the facts presently before us. Thus, while I agree with 
much of the Court’s opinion in Primus, I cannot join in the 
first paragraph of Part VI.

Ill
Our holdings today deal only with situations at opposite 

poles of the problem of attorney solicitation. In their after-
math, courts and professional associations may reasonably be 

2 EC 2-25. The Disciplinary Rules of the Code, moreover, while gen-
erally forbidding a lawyer from “knowingly assist [ing] a person or orga-
nization that furnishes or pays for legal services to others to promote the 
use of his services,” makes an exception for attorney participation in, 
inter alia, legal aid or public defender offices. DR 2-103 (D)(1).
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expected to look to these opinions for guidance in redrafting 
the disciplinary rules that must apply across a spectrum of 
activities ranging from clearly protected speech to clearly 
proscribable conduct. A large number of situations falling 
between the poles represented by the instant facts will doubt-
less occur. In considering the wisdom and constitutionality 
of rules directed at such intermediate situations, our fellow 
members of the Bench and Bar must be guided not only by 
today’s decisions, but also by our decision last Term in Bates v. 
State Bar of Arizona, 433 U. S. 350 (1977). There, we held 
that truthful printed advertising by private practitioners 
regarding the availability and price of certain legal services 
was protected by the First Amendment. In that context we 
rejected many of the general justifications for rules applicable 
to one intermediate situation not directly addressed by the 
Court today—the commercial, but otherwise “benign” solicita-
tion of clients by an attorney.3

The state bar associations in both of these cases took the 
position that solicitation itself was an evil that could lawfully 
be proscribed. See Brief for Appellee in No. 76-1650, p. 17; 
Brief for Appellee in No. 77-56, p. 19. While the Court’s 
Primus opinion does suggest that the only justification for non-
solicitation rules is their prophylactic value in preventing 
such evils as actual fraud, overreaching, deception, and mis-
representation, see ante, at 432-433, 437-438,1 think it should

3 By “benign” commercial solicitation, I mean solicitation by advice and 
information that is truthful and that is presented in a noncoercive, 
nondeceitful, and dignified manner to a potential client who is emotionally 
and physically capable of making a rational decision either to accept or 
reject the representation with respect to a legal claim or matter that is 
not frivolous. Cf. Louisville Bar Assn. v. W. Hubbard, 282 Ky. 734, 739, 
139 S. W. 2d 773, 775 (1940) (attorney may personally solicit business 
“where he does not take advantage of the ignorance, or weakness, or 
suffering, or human frailties of the expected clients, and where no induce-
ments are offered them”); see also Petition of R. Hubbard, 267 S. W. 2d 
743, 744 (Ky. 1954).
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be made crystal clear that the State’s legitimate interests in 
this area are limited to prohibiting such substantive evils.

A

Like rules against advertising, rules against solicitation 
substantially impede the flow of important information to 
consumers from those most likely to provide it—the practicing 
members of the Bar. Many persons with legal problems fail 
to seek relief through the legal system because they are 
unaware that they have a legal problem, and, even if they 
“perceive a need,” many “do not obtain counsel . . . because 
of an inability to locate a competent attorney.” Bates n . 
State Bar of Arizona, supra, at 370.4 Notwithstanding the 
injurious aspects of Ohralik’s conduct, even his case illus-
trates the potentially useful, information-providing aspects of 
attorney solicitation: Motivated by the desire for pecuniary 
gain, but informed with the special training and knowledge 
of an attorney, Ohralik advised both his clients (apparently 
correctly) that, although they had been injured by an unin-
sured motorist, they could nonetheless recover on the McClin-
tocks’ insurance policy. The provision of such information 
about legal rights and remedies is an important function, even 
where the rights and remedies are of a private and commer-
cial nature involving no constitutional or political overtones. 
See Mine Workers v. Illinois Bar Assn., 389 U. S. 217, 221-223 
(1967). See also United Transportation Union v. Michigan 
Bar, 401 U. S. 576, 585 (1971).

4 As we noted only last Term in Bates, there appears to be substantial 
underutilization of lawyers’ services. 433 U. S., at 370-371, nn. 22, 23; 
see 4 ABA Alternatives 1 (July 1977), summarizing report of ABA Special 
Committee to Survey Legal Needs. This problem may be especially acute 
among the middle-class majority of this country, persons too affluent to 
qualify for government-funded legal services but not wealthy enough to 
afford the fees of the major law firms that serve mostly corporate clients. 
See generally B. Christensen, Lawyers for People of Moderate Means 
(1970).
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In view of the similar functions performed by advertising 
and solicitation by attorneys, I find somewhat disturbing the 
Court’s suggestion in Ohralik that in-person solicitation of 
business, though entitled to some degree of constitutional 
protection as “commercial speech,” is entitled to less protection 
under the First Amendment than is “the kind of advertising 
approved in Bates.” Ante, at 455.5 The First Amendment 
informational interests served by solicitation, whether or not 
it occurs in a purely commercial context, are substantial, and 
they are entitled to as much protection as the interests we 
found to be protected in Bates.

B
Not only do prohibitions on solicitation interfere with the 

free flow of information protected by the First Amendment, 
but by origin and in practice they operate in a discriminatory 
manner. As we have noted, these constraints developed as 
rules of “etiquette” and came to rest on the notion that a 
lawyer’s reputation in his community would spread by word 
of mouth and bring business to the worthy lawyer.6 Bates v.

5 The Court may mean simply that conducting solicitation in person 
presents somewhat greater dangers that the State may permissibly seek to 
avoid. See infra, at 476-477. But if instead the Court means that differ-
ent forms of “commercial speech” are generally to be subjected to differing 
levels of First Amendment scrutiny, I cannot agree. The Court also states 
that “in-person solicitation of professional employment by a lawyer does 
not stand on a par with truthful advertising about the availability and 
terms of routine legal services.” Ante, at 455. The relevant comparison, 
however, at the least is between truthful in-person solicitation of employ-
ment and truthful advertising.

6 The Court’s opinion in Bates persuasively demonstrated the lack of 
basis for concluding that advertising by attorneys would demean the 
profession, increase the incidence of fraudulent or deceptive behavior by 
attorneys, or otherwise harm the consumers of legal services. It is 
interesting in this connection to note that for many years even those in 
favor of the rules against solicitation by attorneys agreed that solicita-
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State Bar of Arizona, supra, at 371-372, 374r-375, n. 30; see 
ante, at 460-461. The social model on which this conception 
depends is that of the small, cohesive, and homogeneous com-
munity; the anachronistic nature of this model has long been 
recognized. See, e. g., B. Christensen, Lawyers for People of 
Moderate Means 128-134 (1970); Note, 81 Yale L. J., at 
1202-1203; Garrison, The Legal Profession and the Public, 1 
Nat. Law. Guild Q. 127-128 (1938). If ever this conception 
were more generally true, it is now valid only with respect to 
those persons who move in the relatively elite social and edu-
cational circles in which knowledge about legal problems, legal 
remedies, and lawyers is widely shared. Christensen, supra, 
at 130; Note, 81 Yale L. J., at 1203. See also Comment, A 
Critical Analysis of Rules Against Solicitation by Lawyers, 25 
U. Chi. L. Rev. 674, 684 (1958).

The impact of the nonsolicitation rules, moreover, is dis-
criminatory with respect to the suppliers as well as the 
consumers of legal services. Just as the persons who suffer 
most from lack of knowledge about lawyers’ availability belong 
to the less privileged classes of society, see supra, at 473, and 
n. 4, so the Disciplinary Rules against solicitation fall most 
heavily on those attorneys engaged in a single-practitioner or 
small-partnership form of practice* 7—attorneys who typically 
earn less than their fellow practitioners in larger, corporate- 
oriented firms. See Shuchman, Ethics and Legal Ethics: The 

tion was not “malum in se.” H. Drinker, Legal Ethics 211 n. 3 (1953). 
Dr. Johnson, a venerable commentator on mores of all sorts, expressed well 
the prevailing view of the profession when he stated: “I should not solicit 
employment as a lawyer—not because I should think it wrong, but because 
I should disdain it.” Quoted in R. Pound, The Lawyer from Antiquity to 
Modern Times 12 n. 3 (1953). As Bates made clear, “disdain” is an 
inadequate basis on which to restrict the flow of information otherwise 
protected by the First Amendment.

7 According to the American Bar Foundation, 72.7% of all lawyers 
were in private practice in 1970; of these, over half practiced as individual 
practitioners. The 1971 Lawyer Statistical Report 10 (1972).
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Propriety of the Canons as a Group Moral Code, 37 Geo. 
Wash. L. Rev. 244, 255-266, and n. 77 (1968); Note, 81 Yale 
L. J., at 1204-1208; see also Garrison, supra, at 130. Indeed, 
some scholars have suggested that the rules against solicitation 
were developed by the professional bar to keep recently immi-
grated lawyers, who gravitated toward the smaller, personal 
injury practice, from effective entry into the profession. See 
J. Auerbach, Unequal Justice 42-62,126-129 (1976). In light 
of this history, I am less inclined than the majority appears 
to be, ante, at 460-461, to weigh favorably in the balance of 
the State’s interests here the longevity of the ban on attorney 
solicitation.

C
By discussing the origin and impact of the nonsolicitation 

rules, I do not mean to belittle those obviously substantial 
interests that the State has in regulating attorneys to protect 
the public from fraud, deceit, misrepresentation, overreaching, 
undue influence, and invasions of privacy. But where honest, 
unpressured “commercial” solicitation is involved—a situation 
not presented in either of these cases—I believe it is open to 
doubt whether the State’s interests are sufficiently compelling 
to warrant the restriction on the free flow of information which 
results from a sweeping nonsolicitation rule and against which 
the First Amendment ordinarily protects. While the State’s 
interest in regulating in-person solicitation may, for reasons ex-
plained ante, at 457-458,460-462, be somewhat greater than its 
interest in regulating printed advertisements, these concededly 
legitimate interests might well be served by more specific and 
less restrictive rules than a total ban on pecuniary solicitation. 
For example, the Justice Department has suggested that the 
disciplinary rules be reworded “so as to permit all solicitation 
and advertising except the kinds that are false, misleading, 
undignified, or champertous.” 8

8 Remarks of L. Bernstein, Chief, Special Litigation Section, Antitrust 
Division, Department of Justice, reprinted in 5 CCH Trade Reg. Rep. 



OHRALIK v. OHIO STATE BAR ASSN. 477

447 Reh nq ui st , J., concurring in judgment

To the extent that in-person solicitation of business may 
constitutionally be subjected to more substantial state regula-
tion as to time, place, and manner than printed advertising of 
legal services, it is not because such solicitation has “tradi-
tionally” been banned, nor because one form of commercial 
speech is of less value than another under the First Amend-
ment. Rather, any additional restrictions can be justified only 
to the degree that dangers which the State has a right to 
prevent are actually presented by conduct attendant to such 
speech, thus increasing the relative “strength of the State’s 
countervailing interest in prohibition,” ante, at 455. As the 
majority notes, and I wholeheartedly agree, these dangers are 
amply present in the Ohralik case.

Accordingly, while I concur in the judgments of the Court in 
both of these cases, I join in the Court’s opinions only to the 
extent and with the exceptions noted above.

Mr . Justi ce  Rehnquis t , concurring in the judgment.
For the reasons stated in my dissenting opinion in In re 

Primus, ante, p. 440, I concur in the affirmance of the judg-
ment of the Supreme Court of Ohio.

150,197 (1974) (emphasis added). In addition, at least one bar association 
has recently considered proposals to eliminate its current prohibitions on 
solicitation and instead to prohibit false and misleading statements and the 
solicitation of clients who have given adequate notice that they do not want 
to hear from the lawyer. Petition of the Board of Governors of the 
District of Columbia Bar for Amendments to Rule X of the Rules Govern-
ing the Bar of the District of Columbia, reproduced in App. B to Brief for 
United States as Amicus Curiae in Bates v. State Bar of Arizona, O. T. 
1976, No. 76-316.
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TAYLOR v. KENTUCKY

CERTIORARI TO THE COURT OF APPEALS OF KENTUCKY

No. 77-5549. Argued March 27, 1978—Decided May 30, 1978

At petitioner’s Kentucky state robbery trial, which resulted in his convic-
tion, the trial court instructed the jury as to the prosecutor’s burden of 
proof beyond a reasonable doubt but refused, inter alia, petitioner’s 
requested instruction on the presumption of innocence. The robbery 
victim was the prosecution’s only witness, and petitioner was the sole 
defense witness. The prosecutor in his opening statement related the 
circumstances of petitioner’s arrest and indictment. In his closing state-
ment, the' prosecutor made observations suggesting that petitioner’s 
status as a defendant tended to establish his guilt. The Kentucky Court 
of Appeals affirmed the conviction, rejecting petitioner’s argument that 
he was entitled to the requested instruction as a matter of due process 
under the Fourteenth Amendment. Held: On the facts, the trial court’s 
refusal to give petitioner’s requested instruction on the presumption of 
innocence resulted in a violation of his right to a fair trial as guaranteed 
by the Due Process Clause of the Fourteenth Amendment. Howard v.. 
Fleming, 191 U. S. 126, distinguished. Pp. 483-490.

(a) While the legal scholar may understand that the presumption of 
innocence and the prosecution’s burden of proof are logically similar, 
the ordinary citizen may draw significant additional guidance from an 
instruction on the presumption of innocence. Pp. 483-485.

(b) An instruction on the presumption is one way of impressing 
upon the jury the importance of an accused’s right to have his guilt or 
innocence determined solely on the basis of evidence introduced at trial 
and not on grounds of official suspicion, indictment, continued custody, 
or other circumstances not adduced as proof at trial. Pp. 485-486.

(c) The prosecutor’s remarks during his opening and closing state-
ments, together with the skeletal instructions of the trial court, gave 
rise to a genuine risk that the jury would convict petitioner on the 
basis of extraneous considerations, rather than on the proof adduced 
at the trial, a risk heightened by the fact that the trial was essentially 
a swearing contest between victim and accused. Pp. 486-488.

(d) That the trial court instructed as to the burden of proof beyond 
a reasonable doubt did not obviate the necessity for a presumption-of- 
innocence instruction in view of both the special purpose of such an 
instruction and the particular need for it in this case. P. 488.
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(e) Nor did the fact that defense counsel argued the presumption of 
innocence in both his opening and closing statements dispense with the 
need for a presumption-of-innocence instruction, since arguments of 
counsel cannot substitute for instructions by the court. Pp. 488-489.

551 S. W. 2d 813, reversed and remanded.

Pow el l , J., delivered the opinion of the Court, in which Bur ge r , C. J., 
and Bre nn an , Ste wa rt , Whi te , Mars ha ll , and Bla ck mun , JJ., joined. 
Bre nn an , J., filed a concurring statement, post, p. 490. Ste ve ns , J., filed 
a dissenting opinion, in which Reh nq ui st , J., joined, post, p. 491.

J. Vincent Aprile II argued the cause and filed briefs for 
petitioner.

Guy C. Shearer, Assistant Attorney General of Kentucky, 
argued the cause for respondent. With him on the brief were 
Robert F. Stephens, Attorney General, Robert L. Chenoweth, 
Assistant Attorney General, and James M. Ringo, Assistant 
Deputy Attorney General.

Mr . Justice  Powell  delivered the opinion of the Court.
Only two Terms ago, this Court observed that the “pre-

sumption of innocence, although not articulated in the Con-
stitution, is a basic component of a fair trial under our system 
of criminal justice.” Estelle v. Williams, 425 U. S. 501, 503 
(1976). In this felony case, the trial court instructed the 
jury as to the prosecution’s burden of proof beyond a reason-
able doubt, but refused petitioner’s timely request for instruc-
tions on the presumption of innocence and the indictment’s 
lack of evidentiary value. We are asked to decide whether 
the Due Process Clause of the Fourteenth Amendment re-
quires that either or both instructions be given upon timely 
defense motions.

I
Petitioner was tried for robbery in 1976, allegedly having 

forced his way into the home of James Maddox and stolen a 
house key and a billfold containing $10 to $15. During voir 
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dire of the jury, defense counsel questioned the panel about 
their understanding of the presumption of innocence,1 the 
burden of proof beyond a reasonable doubt,1 2 and the fact that 
an indictment is not evidence.3 The prosecutor then read 
the indictment to the jury.4

The Commonwealth’s only witness was Maddox. He testi-
fied that he had known petitioner for several years and had 
entertained petitioner at his home on several occasions. Ac-
cording to Maddox, petitioner and a friend knocked on his 
door on the evening of February 16, 1976, asking to be ad-
mitted. Maddox refused, saying he had to go to bed. The 
two left, but returned 15 minutes later. They forced their 
way in, hit Maddox over the head, and fled with his billfold 
and house key, which were never recovered.

Petitioner then took the stand as the only witness for the 
defense. He admitted having been at Maddox’s home on 
other occasions, but denied going there on February 16 or par-
ticipating in the robbery. He stated that he had spent that 
night with two friends sitting in a parked car, watching a rain-
storm and a power failure. Defense counsel requested the 
trial court to instruct the jury that “[t]he law presumes a 
defendant to be innocent of a crime,” 5 and that the indict-

1 App. 19, 21.
2 Id., at 19-21.
3 Id., at 17.
4 Id., at 23.
5 Petitioner’s requested instruction on this point read as follows:

“The law presumes a defendant to be innocent of a crime. Thus a 
defendant, although accused, begins the trial with a 'clean slate.’ That is, 
with no- evidence against him. The law permits nothing but legal evidence 
presented before a jury to be considered in support of any charge against 
the accused. So the presumption of innocence alone is sufficient to acquit 
a defendant, unless you are satisfied beyond a reasonable doubt of the 
defendant’s guilt after careful and impartial consideration of all the evi-
dence in the case.” Id., at 53.
This instruction is nearly identical to one contained in 1 E. Devitt & C. 
Blackmar, Federal Jury Practice and Instructions § 11.14, p. 310 (3d ed.
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ment, previously read to the jury, was not evidence to be 
considered against the defendant.6 The court declined to give 
either instruction, and did not convey their substance in its 
charge to the jury. It did instruct the jury as to the Common-
wealth’s burden of proving petitioner’s guilt beyond a reason-
able doubt.7 Petitioner was found guilty and sentenced to five 
years of imprisonment.

1977). See also United States v. Alston, 179 U. S. App. D. C. 129,132-133, 
551 F. 2d 315, 318-319 (1976); United States v. Cummings, 468 F. 2d 274, 
280 (CA9 1972).

G Petitioner’s proposed instruction on this point read as follows:
“The jury is instructed that an indictment is in no way any evidence 
against the defendant and no adverse inference can be drawn against the 
defendant from a finding of the indictment. The indictment is merely a 
written accusation charging the defendant with the commission of a crime. 
It has no probative force and carries with it no implication of guilt.” 
App. 53.

7 The trial court’s instructions, in their entirety, were as follows:
“All right. These are your instructions as to the law applicable to the 

facts you’ve heard in evidence from the witness stand in this case.
“Number one, you will find the defendant guilty under this instruction 

if and only if you believe from the evidence beyond a reasonable doubt 
all of the following: A. That in this county on or about February 16, 1976 
and before the finding of the indictment herein, he the defendant stole a 
sum of money and a house key from James Maddox, 249 Rosewood, Frank-
fort, Kentucky; and B. in the course of so doing he used physical force 
on James Maddox. If you find the defendant guilty under this instruc-
tion you will fix his punishment at confinement in the penitentiary for not 
less than five nor more than ten years in your discretion.

“Number two, if upon the whole case you have a reasonable doubt as to 
the defendant’s guilt you will find him not guilty. The term 'reasonable 
doubt’ as used in these instructions means a substantial doubt, a real 
doubt, in that you must ask yourself not whether a better case might have 
been proved but whether after hearing all the evidence you actually doubt 
that the defendant is guilty.

“Number three, the verdict of the jury must be unanimous and be 
signed by one of you as foreman. You may use the form provided at 
the end of these instructions for writing your verdict.

“There is appended to these instructions a form with alternate verdicts,
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The Kentucky Court of Appeals affirmed, one judge dis-
senting. 551 S. W. 2d 813 (1977). Petitioner argued* 8—and 
the Commonwealth denied9—that he was entitled as a matter 
of due process under the Fourteenth Amendment to instructions 
that he was presumed to be innocent10 and that his indictment 
was not evidence of guilt. Both sides briefed federal deci-
sions at some length. Nevertheless, the Court of Appeals 
rejected petitioner’s presumption-of-innocence contention by 

one of which you will use: A. We the jury find the defendant not guilty; 
B. We the jury find the defendant guilty under instruction number one and 
fix his punishment at blank years in the penitentiary.” Id., at 40-41.

8 E. g., 3 Record 15, 86-87.
9 E. g., id., at 56.
10 Although the Commonwealth does not challenge our jurisdiction to 

entertain petitioner’s claims, we have examined the record and satisfied 
ourselves that jurisdiction exists. Petitioner’s contemporaneous objection 
to the refusal of his request for an instruction on the presumption of 
innocence invoked “fundamental principle[s] of judicial fair play.” App. 
51. This should have sufficed to alert the trial judge to petitioner’s 
reliance on due process principles. And in the face of petitioner’s exclu-
sive, explicit reliance on the Fourteenth Amendment in the Kentucky 
Court of Appeals, the Commonwealth has not argued that he has for-
feited his right to raise federal claims.

The short opinion of the Kentucky Court of Appeals did not discuss 
federal decisions, relying instead on Kentucky authority. 551 S. W. 2d, 
at 813-814. This reliance on state law apparently was due to the fact that 
the highest court of Kentucky settled the issue for that State almost 50 
years ago. See, e. g., Mink v. Commonwealth, 228 Ky. 674, 15 S. W. 2d 
463 (1929). By way of contrast, the Court of Appeals quite explicitly 
refused to consider petitioner’s argument that he was prejudiced by 
improper prosecutorial comments, on the ground that petitioner’s failure 
to make a contemporaneous objection operated as a bar to appellate 
review. Thus, the Court of Appeals clearly denoted the one issue it refused 
to consider because of a procedural default. In view of both petitioner’s 
contemporaneous objection to the failure to give the presumption-of- 
innocence charge, and the Kentucky Court of Appeals’ apparent considera-
tion of petitioner’s federal claim, we will not strain the record in an effort 
to divest petitioner of his federal forum at this late date. See Cicenia v. 
Lagay, 357 U. S. 504, 507-508, n. 2 (1958).



TAYLOR v. KENTUCKY 483

478 Opinion of the Court

citing Kentucky case law for the proposition “that as long as 
the trial court instructs the jury on reasonable doubt an 
instruction on the presumption of innocence is not necessary.” 
Id., at 814. Without citing any authority, the court also de-
clared that there was no merit in the position “that failure to 
give ... an instruction [on the indictment’s lack of evidentiary 
value] denies the defendant due process of the law.” Ibid. 
Because petitioner had not made a contemporaneous objec-
tion, the court refused to consider petitioner’s additional con-
tention that the prosecutor’s closing argument had been 
improper.11 The Supreme Court of Kentucky denied discre-
tionary review, and we granted certiorari, 434 U. S. 964 
(1977). We now reverse.

II
“The principle that there is a presumption of innocence in 

favor of the accused is the undoubted law, axiomatic and 
elementary, and its enforcement lies at the foundation of the 
administration of our criminal law.” Coffin v. United States, 
156 U. S. 432, 453 (1895). The Coffin Court traced the ven-
erable history of the presumption from Deuteronomy through 
Roman law, English common law, and the common law of the 
United States. While Coffin held that the presumption of 
innocence and the equally fundamental principle that the 
prosecution bears the burden of proof beyond a reasonable 
doubt were logically separate and distinct, id., at 458-461, 
sharp scholarly criticism demonstrated the error of that view, 
see, e. g., J. Thayer, A Preliminary Treatise on Evidence 551- 
576 (1898) (hereafter Thayer); 9 J. Wigmore, Evidence § 2511 
(3d ed. 1940) (hereafter Wigmore); C. McCormick, Evidence 
805-806 (2d ed. 1972) (hereafter McCormick).11 12

11 The Kentucky court remanded for resentencing because of the trial 
court’s failure to order a statutorily required presentencing investigation. 
551 S. W. 2d, at 814.

12 The Coffin Court viewed the presumption of innocence as “an instru-
ment of proof created by the law in favor of one accused, whereby his 
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Nevertheless, these same scholars advise against abandoning 
the instruction on the presumption of innocence, even when a 
complete explanation of the burden of proof beyond a reason-
able doubt is provided. Thayer 571-572; Wigmore 407; Mc-
Cormick 806. See also ALI, Model Penal Code § 1.12 (1) 
(Proposed Off. Draft 1962). This admonition derives from 
a perceived salutary effect upon lay jurors. While the legal 
scholar may understand that the presumption of innocence 
and the prosecution’s burden of proof are logically similar, the 
ordinary citizen well may draw significant additional guidance 
from an instruction on the presumption of innocence. Wig-
more described this effect as follows:

“[I]n a criminal case the term [presumption of inno-

innocence is established until sufficient evidence is introduced to overcome 
the proof which the law has created.” 156 U. S., at 459. As actual “evi-
dence in favor of the accused,” id., at 460, it was distinguished from the 
reasonable-doubt standard, which merely described “the condition of mind 
produced by the proof resulting from the evidence in the cause.” Ibid. 
Professor Thayer ably demonstrated the error of this distinction, pointing 
out that the so-called “presumption” is not evidence—not even an infer-
ence drawn from a fact in evidence—but instead is a way of describing 
the prosecution’s duty both to produce evidence of guilt and to convince 
the jury beyond a reasonable doubt. Thayer 560-563. Shortly after the 
appearance of Thayer’s criticism, the Court, in a case in which the 
presumption-of-innocence instruction was given, retreated from its conclu-
sion that the presumption of innocence is evidence to be weighed by the 
jury. See Agnew v. United States, 165 U. S. 36, 51-52 (1897).

It is now generally recognized that the “presumption of innocence” is 
an inaccurate, shorthand description of the right of the accused to “remain 
inactive and secure, until the prosecution has taken up its burden and 
produced evidence and effected persuasion; i. e., to say in this case, as in 
any other, that the opponent of a claim or charge is presumed not to be 
guilty is to say in another form that the proponent of the claim or charge 
must evidence it.” Wigmore 407. The principal inaccuracy is the fact 
that it is not technically a “presumption”—a mandatory inference drawn 
from a fact in evidence. Instead, it is better characterized as an 
“assumption” that is indulged in the absence of contrary evidence. Carr v. 
State, 192 Miss. 152, 156, 4 So. 2d 887, 888 (1941); accord, McCormick 806.
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cence] does convey a special and perhaps useful hint over 
and above the other form of the rule about the burden of 
proof, in that it cautions the jury to put away from their 
minds all the suspicion that arises from the arrest, the in-
dictment, and the arraignment, and to reach their conclu-
sion solely from the legal evidence adduced. In other 
words, the rule about burden of proof requires the prose-
cution by evidence to convince the jury of the accused's 
guilt; while the presumption of innocence, too, requires 
this, but conveys for the jury a special and additional 
caution (which is perhaps only an implied corollary to 
the other) to consider, in the material for their belief, 
nothing but the evidence, i. e., no surmises based on the 
present situation of the accused. This caution is indeed 
particularly needed in criminal cases.” Wigmore 407.

This Court has declared that one accused of a crime is en-
titled to have his guilt or innocence determined solely on the 
basis of the evidence introduced at trial, and not on grounds 
of official suspicion, indictment, continued custody, or other 
circumstances not adduced as proof at trial. See, e. g., Estelle 
v. Williams, 425 U. S. 501 (1976). And it long has been rec-
ognized that an instruction on the presumption is one way of 
impressing upon the jury the importance of that right. See, 
e. g., United States v. Thaxton, 483 F. 2d 1071, 1073 (CA5 
1973); Reynolds v. United States, 238 F. 2d 460, 463, and n. 4 
(CA9 1956); People v. Hill, 182 Colo. 253, 257-258, 512 P. 2d 
257, 259 (1973); Carr v. State, 192 Miss. 152,157, 4 So. 2d 887, 
888 (1941); State v. Rivers, 206 Minn. 85,93,287 N. W. 790,794 
(1939); Commonwealth v. Madeiros, 255 Mass. 304, 316, 151 
N. E. 297, 300 (1926); Reeves v. State, 29 Fla. 527, 542, 10 So. 
901, 905 (1892). See also Holt v. United States, 218 U. S. 
245, 253-254 (1910); Agnew v. United States, 165 U. S. 36, 
51-52 (1897). While use of the particular phrase “presump-
tion of innocence”—or any other form of words—may not be 
constitutionally mandated, the Due Process Clause of the 
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Fourteenth Amendment must be held to safeguard “against 
dilution of the principle that guilt is to be established by 
probative evidence and beyond a reasonable doubt.” Estelle 
v. Williams, supra, at 503. The “purging” effect of an instruc-
tion on the presumption of innocence, Thaxton, supra, at 1073, 
simply represents one means of protecting the accused’s con-
stitutional right to be judged solely on the basis of proof 
adduced at trial.13

Ill
Petitioner argues that in the circumstances of this case, the 

purging effect of an instruction on the presumption of inno-
cence was essential to a fair trial. He points out that the 
trial court’s instructions were themselves skeletal, placing little 
emphasis on the prosecution’s duty to prove the case beyond a 
reasonable doubt and none at all on the jury’s duty to judge 
petitioner only on the basis of the testimony heard at trial.

Against the background of the court’s rather Spartan in-
structions, the prosecutor’s closing argument ranged far and 
wide, asking the jury to draw inferences about petitioner’s 
conduct from “facts” not in evidence, but propounded by the 
prosecutor. For example, he described the reasonable-doubt 
standard by declaring that petitioner, “like every other defend-
ant who’s ever been tried who’s in the penitentiary or in the 
reformatory today, has this presumption of innocence until 
proved guilty beyond a reasonable doubt.” App. 45 (empha-
sis added). This statement linked petitioner to every de-

13 Estelle v. Williams quite clearly relates the concept of presumption 
of innocence to the cognate requirements of finding guilt only on the basis 
of the evidence and beyond a reasonable doubt. 425 U. 8., at 503. In this 
sense, it is possible to interpret the extended historical discussion of the 
presumption of innocence in Coffin v. United States, 156 U. S. 432, 453- 
460 (1895), as supporting the conclusion that an instruction emphasizing 
for the jury the first of those two requirements is an element of Fourteenth 
Amendment due process, an essential of a civilized system of criminal pro-
cedure. See Johnson v. Louisiana, 406 U. S. 356, 360 n. 2 (1972).
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fendant who turned out to be guilty and was sentenced to 
imprisonment. It could be viewed as an invitation to the jury 
to consider petitioner’s status as a defendant as evidence 
tending to prove his guilt. Similarly, in responding to de-
fense counsel’s rhetorical query as to the whereabouts of the 
items stolen from Maddox, the prosecutor declared that 
“[o]ne of the first things defendants do after they rip some-
one off, they get rid of the evidence as fast and as quickly 
as they can.” Ibid, (emphasis added). This statement also 
implied that all defendants are guilty and invited the jury 
to consider that proposition in determining petitioner’s guilt 
or innocence.14

Additionally, the prosecutor observed in his opening state-
ment that Maddox “took out” a warrant against petitioner 
and that the grand jury had returned an indictment, which 
the prosecutor read to the jury. Thus, the jury not only was 
invited to consider the petitioner’s status as a defendant, but 
also was permitted to draw inferences of guilt from the fact 
of arrest and indictment.15 The prosecutor’s description of 
those events was not necessarily improper, but the combination 
of the skeletal instructions, the possible harmful inferences 
from the references to the indictment, and the repeated 

14 We do not suggest that such prosecutorial comments, standing alone, 
would rise to the level of reversible error, an issue not raised in this case. 
But they are relevant to the need for carefully framed instructions de-
signed to assure that the accused be judged only on the evidence.

15 As noted above, see supra, at 480-481, the trial court also refused peti-
tioner’s request for an instruction that the indictment was not evidence. 
This permitted the prosecutor’s reference to the indictment to serve as 
one more extraneous, negative circumstance which may have influenced 
the jury’s deliberations. Because of our conclusion that the cumulative 
effect of the potentially damaging circumstances of this case violated the 
due process guarantee of fundamental fairness in the absence of an instruc-
tion as to the presumption of innocence, we do not reach petitioner’s 
further claim that the refusal to instruct that an indictment is not evidence 
independently constituted reversible error.
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suggestions that petitioner’s status as a defendant tended to 
establish his guilt created a genuine danger that the jury 
would convict petitioner on the basis of those extraneous 
considerations, rather than on the evidence introduced at trial. 
That risk was heightened because the trial essentially was a 
swearing contest between victim and accused.16

IV
Against the need for a presumption-of-innocence instruc-

tion, the Commonwealth argues first that such an instruction 
is not required where, as here, the jury is instructed as to the 
burden of proof beyond a reasonable doubt. The trial court’s 
truncated discussion of reasonable doubt, however, was hardly 
a model of clarity. It defined reasonable doubt as “a substan-
tial doubt, a real doubt.” Id., at 40. This definition, though 
perhaps not in itself reversible error, often has been criticized 
as confusing. See, e. g., United States v. Muckenstrum, 515 
F. 2d 568, 571 (CA5), cert, denied, 423 U. S. 1032 (1975) ; 
United States v. Christy, 444 F. 2d 448, 450 (CA6), cert, 
denied, 404 U. S. 949 (1971). And even if the instruction on 
reasonable doubt had been more clearly stated, the Com-
monwealth’s argument ignores both the special purpose of a 
presumption-of-innocence instruction and the particular need 
for such an instruction in this case.

The Commonwealth also contends that no additional in-
structions w’ere required, because defense counsel argued the 
presumption of innocence in both his opening and closing 
statements. But arguments of counsel cannot substitute for 

16 While we do not necessarily approve of the presumption-of-innocence 
instruction requested by petitioner, it appears to have been well suited to 
forestalling the jury’s consideration of extraneous matters, that is, to per-
forming the purging function described in Part II, above. The requested 
instruction noted that petitioner, “although accused, [began] the trial with 
a ‘clean slate.’ ” It emphasized that the law would permit “nothing but 
legal evidence presented before a jury to be considered in support of any 
charge against the accused.”
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instructions by the court. United States n . Nelson, 498 F. 
2d 1247 (CA5 1974). Petitioner’s right to have the jury 
deliberate solely on the basis of the evidence cannot be per-
mitted to hinge upon a hope that defense counsel will be a 
more effective advocate for that proposition than the prose-
cutor will be in implying that extraneous circumstances may 
be considered. It was the duty of the court to safeguard 
petitioner’s rights, a duty only it could have performed re-
liably. See Estelle v. Williams, 425 U. S., at 503.17

Finally, the Commonwealth argues that Howard v. Fleming, 
191 U. S. 126 (1903), established that the Fourteenth Amend-
ment does not require instructions on the presumption of inno-
cence. In Howard, however, the trial court had instructed 
the jury to consider only the evidence and the law as received 
from the court.18 The argument in Howard was not that

17 See ABA Project on Standards for Criminal Justice, Function of the 
Trial Judge § 1.1 (a) (App. Draft 1972):

“The trial judge has the responsibility for safeguarding both the rights 
of the accused and the interests of the public in the administration of 
criminal justice. The adversary nature of the proceedings does not relieve 
the trial judge of the obligation of raising on his own initiative, at all 
appropriate times and in an appropriate manner, matters which may sig-
nificantly promote a just determination of the trial. The only purpose 
of a criminal trial is to determine whether the prosecution has established 
the guilt of the accused as required by law, and the trial judge should not 
allow the proceedings to be used for any other purpose.”

18 The trial court had given the following instructions:
“Now, gentlemen, in the trial of this cause the court admonishes you to 

divest yourselves of any possible feeling or prejudice which you might have 
against the defendants as well as any sympathy that you might entertain 
for them on account of their misfortune, and try this case upon the law 
and the evidence as the court has endeavored to lay it down to you. When 
you do this you have responded to the high responsibilities which rest 
upon you as jurors. It matters not whether your verdict accords with 
public sentiment or not. You are supposed to be indifferent to any such 
influences and for such to influence you would be a failure to perform 
your duty. I need not say to you that the offense with which the defend-
ants are charged is a grave one under the law, and if guilty they should be 
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failure to give an explicit instruction on the presumption of 
innocence raised a danger that the jury might judge defendants 
on matters other than the evidence. Instead, plaintiffs-in- 
error relied on Coffin for the erroneous proposition that the 
presumption of innocence is “evidence” to be weighed in the 
accused’s favor. Brief for Appellants in Howard v. Fleming, 
0. T. 1903, Nos. 44 and 45, pp. 111-113. The Court had 
discarded this view some years before. See n. 12, supra. 
Thus, Howard held only that the accused is not entitled to an 
instruction that the presumption of innocence is “evidence.” 
It did not cast doubt upon the additional function of the pre-
sumption as an admonition to consider only the evidence 
actually introduced, since such an instruction had been given.

V
We hold that on the facts of this case the trial court’s re-

fusal to give petitioner’s requested instruction on the presump-
tion of innocence resulted in a violation of his right to a fair 
trial as guaranteed by the Due Process Clause of the Four-
teenth Amendment. The judgment of conviction is reversed, 
and the case is remanded for further proceedings not inconsist-
ent with this opinion.

So ordered.

Mr . Justice  Brennan , concurring.
I join the Court’s opinion because in reversing petitioner’s 

conviction it reaffirms that “the ‘presumption of innocence, 
although not articulated in the Constitution, is a basic com-
ponent of a fair trial under our system of criminal justice,’ ” 
ante, at 479, quoting Estelle v. Williams, 425 U. S. 501, 503 
(1976). It follows from this proposition, as is clear from the 

convicted, but while this is true they are entitled under the constitution 
and laws of your State to a fair and honest trial at your hands, and I feel 
sure that you will give them such.” Record in Howard v. Fleming, O. T. 
1903, Nos. 44 and 45, p. 120.
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Court’s opinion, that trial judges should instruct the jury on 
a criminal defendant’s entitlement to a presumption of in-
nocence in all cases where such an instruction is requested.

Mr . Justice  Stevens , with whom Mr . Justice  Rehnquist  
joins, dissenting.

In a federal court it is reversible error to refuse a request 
for a proper instruction on the presumption of innocence. 
Coffin v. United States, 156 U. S. 432, 460-461.1 That is not, 
however, a sufficient reason for holding that such an instruc-
tion is constitutionally required in every criminal trial.1 2

The function of the instruction is to make it clear that the 
burden of persuasion rests entirely on the prosecutor. The 
same function is performed by the instruction requiring proof 
beyond a reasonable doubt.3 One standard instruction adds 
emphasis to the other. Neither should be omitted, but an 
“omission, or an incomplete instruction, is less likely to be 
prejudical than a misstatement of the law.” Henderson v. 
Kibbe, 431 U. S. 145, 155. In some cases the omission may 
be fatal, but the Court wisely avoids a holding that this is 
always so.

1 Although that decision rested on the erroneous notion that “the pre-
sumption of innocence is evidence in favor of the accused,” 156 U. S., at 
460; cf. J. Thayer, A Preliminary Treatise on Evidence 566-575 (1898), 
the rule in Coffin is surely sound.

2 “Before a federal court may overturn a conviction resulting from a 
state trial [on the basis of an error in the instructions to the jury], it 
must be established not merely that the instruction is undesirable, errone-
ous, or even 'universally condemned’, but that it violated some right which 
was guaranteed to the defendant by the Fourteenth Amendment.” Cupp 
v. Naughten, 414 U. S. 141,146.

3 The instruction may also give the jury a “hint,” 9 J. Wigmore, Evidence 
§2511 (3d ed. 1940), that arrest, indictment, and arraignment should not 
count against the accused. But when an instruction on this point is 
necessary, it should be explicit. An instruction on the presumption of 
innocence is not an adequate substitute for stating expressly that the 
indictment is not evidence.
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In this case the omission did not violate a specific con-
stitutional guarantee, such as the privilege against compul-
sory self-incrimination.4 Nor did it deny the defendant his 
fundamental right to a fair trial. An instruction on rea-
sonable doubt, admittedly brief, was given. The voir dire 
had made clear to each juror the defendant’s right to be pre-
sumed innocent despite his indictment.5 The prosecutor’s 
closing argument did not precipitate any objection from de-
fense counsel who listened to it; it may not, therefore, provide 
the basis for a reversal. Cf. Estelle v. Williams, 425 U. S. 
501, 506-513. Although the Court’s appraisal is not unrea-
sonable, for this was by no means a perfect trial, I do not 
believe that constitutional error was committed. Accord-
ingly, I respectfully dissent.

4 Cf. Lakeside v. Oregon, 435 U. S. 333, 342 (Stev ens , J., dissenting).
5 Petitioner’s lawyer asked the jurors the following questions:
“You all understand an indictment is only a charge, the initiating paper 

which brings us here today, and that in and of itself the indictment is no 
evidence, no way. It’s merely a document that gets us here to this stage 
in the proceedings. Do you understand that’s not to be considered as 
evidence?

“I’m sure you all will agree to this final question as regards the prin-
ciple of innocence or reasonable doubt. Do each of you all agree and 
understand that Mike Taylor as he sits there today is a young man who is 
presumed to be innocent of the charge of second degree robbery, that this 
innocence has to be overcome by the Commonwealth to meet a standard 
of what we call beyond a reasonable doubt and that in the event that at 
the conclusion of the evidence, you have a reasonable doubt then it is your 
duty to return a verdict of not guilty. Do each of you understand the 
principle of innocence, the requirement of reasonable doubt? That rea-
sonable doubt must be removed in order to find a verdict of guilty?

“Do each of you understand that principle and I try to make it as ele-
mentary as I can. Lawyers sometimes have a tendency to make things 
complicated but I hope I made it sufficiently clear.

“I take it by your silence that each of you does understand.”
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GENERAL ATOMIC CO. v. FELTER, JUDGE, et  al .

ON MOTION FOR LEAVE TO FILE PETITION FOR WRIT OF MANDAMUS

No. 77-1237. Decided May 30, 1978

In General Atomic Co. v. Felter, 434 U. S. 12, it was held that a New 
Mexico state court under the Supremacy Clause of the Constitution 
lacked power to enjoin petitioner from filing and prosecuting in personam 
actions in federal court relating to the subject matter of the state suit or 
to interfere with petitioner’s efforts to obtain arbitration in federal 
forums on the ground that petitioner is not entitled to arbitration or for 
any reason whatsoever. Nevertheless, the New Mexico court, on remand, 
issued orders staying federal arbitration proceedings demanded by peti-
tioner on the ground, inter alia, that petitioner had waived any right to 
arbitration because its demand therefor was untimely. Held: Under 
this Court’s prior judgment, petitioner has an absolute right to present 
its claims to federal forums, and therefore its motion for leave to file a 
petition for writ of mandamus directing the New Mexico court to vacate 
its orders staying federal arbitration proceedings is granted because of 
that court’s refusal or failure to comply with this Court’s mandate.

Per  Curiam .
Petitioner has filed a motion for leave to file a petition for a 

writ of mandamus and requests that a writ of mandamus issue 
to the District Court for the First Judicial District, Santa Fe 
County, N. M., directing the court to vacate two orders on 
the ground that they violated this Court’s mandate in General 
Atomic Co. v. Felter, 434 U. S. 12 (1977).

In that opinion, we held that under the Supremacy Clause 
of the United States Constitution the Santa Fe court lacked 
power to enjoin the General Atomic Co. (GAC) from fil-
ing and prosecuting in personam actions against the United 
Nuclear Corp. (UNC) in federal court. Upon remand, the 
Santa Fe court modified its injunction “to exclude from 
its terms and conditions all in personam actions in Federal 
Courts and all other matters mandated to be excluded from the 
operation of said preliminary injunction by the opinion of 
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the United States Supreme Court, dated October 31, 1977.” 
Shortly thereafter, GAC filed a demand for arbitration with 
UNC of issues growing out of the 1973 uranium supply agree-
ment around which the litigation between the parties revolves. 
This demand, filed with the American Arbitration Association, 
relied upon the Federal Arbitration Act, 9 U. S. C. § 1 et seq. 
(1976 ed.), and the arbitration clause of the 1973 agreement. 
GAC also filed demands for arbitration against UNC in the 
federal arbitration proceedings involving Duke Power Co. 
(Duke) and moved for permission to file a cross-claim against 
UNC in the arbitration proceedings involving Commonwealth 
Edison Co. (Commonwealth). Finally, GAC requested the 
Santa Fe court to stay its own trial proceedings with respect 
to issues subject to these arbitration demands. UNC, in addi-
tion to opposing this motion, also asked the court to stay the 
arbitration proceedings.

On December 16, 1977, the Santa Fe court issued a decision 
in which it concluded that GAC had waived any right to 
arbitration with UNC which it might have had because it 
failed to demand arbitration in a timely manner and that 
neither the Duke nor Commonwealth agreements gave GAC 
any right to demand arbitration with UNC. On the basis of 
these conclusions, Judge Felter filed the following order staying 
the arbitration proceedings:

“IT IS THEREFORE ORDERED, ADJUDGED AND 
DECREED that United Nuclear Corporation’s Applica-
tion for Order Staying Arbitrations and Partial Final 
Judgment, be and the same hereby is granted.

“IT IS FURTHER ORDERED, ADJUDGED AND 
DECREED that further arbitration proceedings predi-
cated upon the following demands for arbitration made 
by Defendant General Atomic Company against Plaintiff 
United Nuclear Corporation in the following arbitration 
proceedings, viz:
“A. The Demand for Arbitration filed by General Atomic
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Company on November 29, 1977 with the American 
Arbitration Association for arbitration of the disputes 
arising under the 1973 Supply Agreement, a copy of 
which is attached to GAC’s Motion to Stay Proceedings, 
“B. Duke Power Company v. GAC, Case No. 31-10- 
0009-76, in Charlotte, North Carolina,
“C. Common wealth Edison Company v. UNC, GAC and 
Gulf, Case No. 51-10-0106-74—C in Chicago, Illinois 
“shall be, and each of them hereby are, stayed until the 
further order of the Court, Provided, however, that this 
Partial Final Judgment shall not, in and of itself, operate 
to preclude Defendant General Atomic Company from 
asserting claimed federal rights in appropriate judicial 
proceedings.

“IT IS FURTHER ORDERED, DECLARED, DE-
TERMINED AND ADJUDICATED that Defendant 
General Atomic Company has no right to arbitrate any 
issue in the aforesaid arbitration proceedings or pending 
herein against Plaintiff United Nuclear Corporation.”

On December 27, 1977, the court formally denied GAC’s 
motion to stay the trial pending completion of the arbitration 
proceedings.

During the course of our opinion in General Atomic Co., we 
specifically addressed the restrictions placed by the Santa Fe 
court’s previous injunction upon GAC’s attempt to assert what 
it believed to be federally guaranteed arbitration rights in 
other forums:

“What the New Mexico Supreme Court has described as 
‘harassment’ is principally GAC’s desire to defend itself 
by impleading UNC in the federal lawsuits and federal 
arbitration proceedings brought against it by the utilities.11 
This, of course, is something which GAC has every right 
to attempt to do under Fed. Rule Civ. Proc. 14 and the 
Federal Arbitration Act. . . . The right to pursue federal 
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remedies and take advantage of federal procedures and 
defenses in federal actions may no more be restricted by a 
state court here than in Donovan [v. Dallas, 377 U. S. 408 
(1964)]. Federal courts are fully capable of preventing 
their misuse for purposes of harassment.” 434 U. S., at 
18-19.

Footnote 11 specifically addressed arbitration proceedings 
which are the subject of Judge Felter’s new stay order:

“The injunction has also prevented GAC from asserting 
claims against UNC under the arbitration provision of 
the 1973 uranium supply agreement in the pending arbi-
tration proceeding instituted against GAC and UNC by 
Commonwealth prior to its issuance, even though the 
District Court granted Commonwealth’s demand for ar-
bitration and the Seventh Circuit has affirmed. Com-
monwealth Edison Co. v. Gulf Oil Corp., 400 F. Supp. 888 
(ND Ill. 1975), aff’d, 541 F. 2d 1263 (1976). In addition, 
the Western District of North Carolina federal court has 
refused to stay arbitration between Duke and GAC in a 
proceeding also instituted prior to the injunction, despite 
GAC’s contention that UNC was an indispensable party 
to any such arbitration proceeding which it was prevented 
from impleading by the injunction. The court acknowl-
edged, however, that UNC would be a proper party to the 
proceeding. General Atomic Co. v. Duke Power Co., 420 
F. Supp. 215 (1976).”

In its order of December 16, 1977, the Santa Fe court has 
again done precisely what we held that it lacked the power to 
do: interfere with attempts by GAC to assert in federal forums 
what it views as its entitlement to arbitration.1 Clearly, our

1 Although the court stated that its order staying the arbitration pro-
ceedings “shall not in and of itself operate to preclude Defendant General 
Atomic Company from asserting its claimed federal rights in appropriate 
judicial proceedings,” the only plausible reading of this provision in light 



GENERAL ATOMIC CO. v. FELTER 497

493 Per Curiam

prior opinion did not preclude the court from making findings 
concerning whether GAC had waived any right to arbitrate or 
whether such a right was contained in the relevant agreements. 
Nor did our prior decision prevent the Santa Fe court, on the 
basis of such findings, from declining to stay its own trial 
proceedings as requested by GAC pending arbitration in other 
forums. But, as demonstrated supra, we have held that the 
Santa Fe court is without power under the United States 
Constitution to interfere with efforts by GAC to obtain arbi-
tration in federal forums on the ground that GAC is not 
entitled to arbitration or for any other reason whatsoever. 
GAC, as we previously held, has an absolute right to present 
its claims to federal forums.

As was recently reaffirmed in Vendo Co. v. Lektro-Vend 
Corp., 434 U. S. 425 (1978), if a lower court “mistakes or mis-
construes the decree of this Court, and does not give full effect 
to the mandate, its action may be controlled ... by a writ of 
mandamus to execute the mandate of this Court.” In re San-
ford Fork & Tool Co., 160 U. S. 247, 255 (1895). A litigant 
who, like GAC, has obtained judgment in this Court after a 
lengthy process of litigation, involving several layers of courts, 
should not be required to go through that entire process again 
to obtain execution of the judgment of this Court. In light of 
the prior proceedings in this matter, it is inconceivable that 
upon remand from this Court the Santa Fe court was free to 
again impede GAC’s attempt to assert its arbitration claims in 
federal forums. Because the Santa Fe court has refused or 
failed to comply with the judgment of this Court, petitioner’s 
motion for leave to file a petition for a writ of mandamus is 
granted. Assuming as we do that the Santa Fe court will 
now conform to our previous judgment by promptly vacating 
or modifying its order of December 16, 1977, to the extent 
that it places any restriction whatsoever upon GAC’s exercise

of the stay order is that the court did not view the proceedings in question 
as “appropriate.”
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of its right to litigate arbitration claims in federal forums, 
we do not at present issue a formal writ of mandamus.2 See 
Bucolo v. Adkins, 424 U. S. 641 (1976); Deen v. Hickman, 
358 U. S. 57 (1958).

It is so ordered.

2 We do not read the December 27, 1977, order as restricting GAC from 
pursuing its arbitration claims in other forums. Consequently there is no 
occasion to disturb it.
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MICHIGAN v. TYLER et  al .

CERTIORARI TO THE SUPREME COURT OF MICHIGAN

No. 76-1608. Argued January 10, 1978—Decided May 31, 1978

Shortly before midnight on January 21, 1970, a fire broke out in respond-
ents’ furniture store, to which the local fire department responded. 
When the fire chief arrived at about 2 a. m., as the smoldering embers 
were being doused, the discovery of plastic containers of flammable 
liquid was reported to him, and after he had entered the building to 
examine the containers, he summoned a police detective to investigate pos-
sible arson. The detective took several pictures but ceased further inves-
tigation because of the smoke and steam. By 4 a. m. the fire had been 
extinguished and the firefighters departed. The fire chief and detective 
removed the containers and left. At 8 a. m. the chief and his assistant 
returned for a cursory examination of the building. About an hour 
later the assistant and the detective made another examination and 
removed pieces of evidence. On February 16 a member of the state 
police arson section took photographs at the store and made an inspec-
tion, which was followed by several other visits, at which time additional 
evidence and information were obtained. Respondents were subse-
quently charged with conspiracy to burn real property and other 
offenses. Evidence secured from the building and the testimony of the 
arson specialist were used at respondents’ trial, which resulted in their 
convictions, notwithstanding their objections that no warrants or consent 
had been obtained for entries and inspection of the building and seizure 
of evidentiary items. The State Supreme Court reversed respondents’ 
convictions and remanded the case for a new trial, concluding that 
“[once] the blaze [has been] extinguished and the firefighters have left 
the premises, a warrant is required to re-enter and search the premises, 
unless there is consent or the premises have been abandoned.” Held:

1. Official entries to investigate the cause of a fire must adhere to 
the warrant procedures of the Fourth Amendment as made applicable 
to the States by the Fourteenth Amendment. Since all the entries in 
this case were “without proper consent” and were not “authorized by a 
valid search warrant,” each one is illegal unless it falls within one of the 
“certain carefully defined classes of cases” for which warrants are not 
mandatory. Camara v. Municipal Court, 387 U. S. 523, 528-529. 
Pp. 504-509.

(a) There is no diminution in a person’s reasonable expectation of 
privacy or in the protection of the Fourth Amendment simply because
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the official conducting the search is a firefighter rather than a police-
man, or because his purpose is to ascertain the cause of a fire rather 
than to look for evidence of a crime. Searches for administrative pur-
poses, like searches for evidence of crime, are encompassed by the 
Fourth Amendment. The showing of probable cause necessary to secure 
a warrant may vary with the object and intrusiveness of the search, but 
the necessity for the warrant persists. Pp. 505-506.

(b) To secure a warrant to investigate the cause of a fire, an official 
must show more than the bare fact that a fire occurred. The magis-
trate’s duty is to assure that the proposed search will be reasonable, 
a determination that requires inquiry into the need for the intrusion, on 
the one hand, and the threat of disruption to the occupant, on the 
other. Pp. 506-508.

2. A burning building clearly presents an exigency of sufficient propor-
tions to render a warrantless entry “reasonable,” and, once in the build-
ing to extinguish a blaze, and for a reasonable time thereafter, firefighters 
may seize evidence of arson that is in plain view and investigate the 
causes of the fire. Thus no Fourth and Fourteenth Amendment viola-
tions were committed by the firemen’s entry to extinguish the blaze at 
respondents’ store, nor. by the fire chief’s removal of the plastic 
containers. P. 509.

3. On the facts of this case, moreover, no warrant was necessary for 
the morning re-entries of the building and seizure of evidence on Janu-
ary 22 after the 4 a. m. departure of the fire chief and other personnel 
since these were a continuation of the first entry, which was temporarily 
interrupted by poor visibility. Pp. 510-511.

4. The post-January 22 entries were clearly detached from the initial 
exigency, and since these entries were made without warrants and with-
out consent, they violated the Fourth and Fourteenth Amendments. 
Evidence obtained from such entries must be excluded at respondents’ 
retrial. P. 511.

399 Mich. 564, 250 N. W. 2d 467, affirmed.

Stew art , J., delivered the opinion of the Court, in which Bur ge r , C. J., 
and Pow ell , J., joined; in all but Part IV-A of which Whi te  and 
Mar sha ll , JJ., joined; in Parts I, III, and IV of which Ste ve ns , J., joined; 
and in Parts I, III, and IV-A of which Bla ck mu n , J., joined. Ste ve ns , 
J., filed an opinion concurring in part and concurring in the judgment, post, 
p. 512. Whi te , J., filed an opinion concurring in part and dissenting in 
part, in which Mar sha ll , J., joined, post, p. 514. Reh nq ui st , J., filled a 
dissenting opinion, post, p. 516. Bre nn an , J., took no part in the 
consideration or decision of the case.
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Jeffrey Butler argued the cause pro hoc vice for petitioner. 
With him on the brief was L. Brooks Patterson.

Jesse R. Bacalis argued the cause and filed a brief for 
respondents.

Mr . Justi ce  Stew art  delivered the opinion of the Court.
The respondents, Loren Tyler and Robert Tompkins, were 

convicted in a Michigan trial court of conspiracy to burn real 
property in violation of Mich. Comp. Laws § 750.157a (1970).1 
Various pieces of physical evidence and testimony based on 
personal observation, all obtained through unconsented and 
warrantless entries by police and fire officials onto the burned 
premises, were admitted into evidence at the respondents’ 
trial. On appeal, the Michigan Supreme Court reversed the 
convictions, holding that “the warrantless searches were uncon-
stitutional and that the evidence obtained was therefore 
inadmissible.” 399 Mich. 564, 584, 250 N. W. 2d 467, 477 
(1977). We granted certiorari to consider the applicability of 
the Fourth and Fourteenth Amendments to official entries 
onto fire-damaged premises. 434 U. S. 814.

I
Shortly before midnight on January 21, 1970, a fire broke 

out at Tyler’s Auction, a furniture store in Oakland County, 
Mich. The building was leased to respondent Loren Tyler, 
who conducted the business in association with respondent 
Robert Tompkins. According to the trial testimony of various 
witnesses, the fire department responded to the fire and was 
“just watering down smoldering embers” when Fire Chief See 
arrived on the scene around 2 a. m. It was Chief See’s respon-
sibility “to determine the cause and make out all reports.” 
Chief See was met by Lt. Lawson, who informed him that two 

1 In addition, Tyler was convicted of the substantive offenses of burning 
real property, Mich. Comp. Laws § 750.73 (1970), and burning insured 
property with intent to defraud, Mich. Comp. Laws §750.75 (1970).
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plastic containers of flammable liquid had been found in the 
building. Using portable lights, they entered the gutted store, 
which was filled with smoke and steam, to examine the 
containers. Concluding that the fire “could possibly have 
been an arson,” Chief See called Police Detective Webb, who 
arrived around 3:30 a. m. Detective Webb took several pic-
tures of the containers and of the interior of the store, but 
finally abandoned his efforts because of the smoke and steam. 
Chief See briefly “[l]ooked throughout the rest of the building 
to see if there was any further evidence, to determine what the 
cause of the fire was.” By 4 a. m. the fire had been extin-
guished and the firefighters departed. See and Webb took the 
two containers to the fire station, where they were turned over 
to Webb for safekeeping. There was neither consent nor a 
warrant for any of these entries into the building, nor for the 
removal of the containers. The respondents challenged the 
introduction of these containers at trial, but abandoned their 
objection in the State Supreme Court. 399 Mich., at 570, 250 
N. W. 2d, at 470.

Four hours after he had left Tyler’s Auction, Chief See 
returned with Assistant Chief Somerville, whose job was to 
determine the “origin of all fires that occur within the Town-
ship.” The fire had been extinguished and the building was 
empty. After a cursory examination they left, and Somerville 
returned with Detective Webb around 9 a. m. In Webb’s 
words, they discovered suspicious “burn marks in the carpet, 
which '[Webb] could not see earlier that morning, because of 
the heat, steam, and the darkness.” They also found “pieces 
of tape, with burn marks, on the stairway.” After leaving the 
building to obtain tools, they returned and removed pieces of 
the carpet and sections of the stairs to preserve these bits of 
evidence suggestive of a fuse trail. Somerville also searched 
through the rubble “looking for any other signs or evidence 
that showed how this fire was caused.” Again, there was 
neither consent nor a warrant for these entries and seizures. 
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Both at trial and on appeal, the respondents objected to the 
introduction of evidence thereby obtained.

On February 16 Sergeant Hoffman of the Michigan State 
Police Arson Section returned to Tyler’s Auction to take 
photographs.2 During this visit or during another at about 
the same time, he checked the circuit breakers, had someone 
inspect the furnace, and had a television repairman examine 
the remains of several television sets found in the ashes. He 
also found a piece of fuse. Over the course of his several 
visits, Hoffman secured physical evidence and formed opinions 
that played a substantial role at trial in establishing arson as 
the cause of the fire and in refuting the respondents’ testimony 
about what furniture had been lost. His entries into the 
building were without warrants or Tyler’s consent, and were 
for the sole purpose “of making an investigation and seizing 
evidence.” At the trial, respondents’ attorney objected to the 
admission of physical evidence obtained during these visits, 
and also moved to strike all of Hoffman’s testimony “because 
it was got in an illegal manner.” 3

The Michigan Supreme Court held that with only a few 
exceptions, any entry onto fire-damaged private property by 
fire or police officials is subject to the warrant requirements of 
the Fourth and Fourteenth Amendments. “[Once] the blaze 
[has been] extinguished and the firefighters have left the 
premises, a warrant is required to reenter and search the 
premises, unless there is consent or the premises have been 
abandoned.” 399 Mich., at 583, 250 N. W. 2d, at 477. Apply-

2 Sergeant Hoffman had entered the premises with other officials at least 
twice before, on January 26 and 29. No physical evidence was obtained 
as a result of these warrantless entries.

3 The State’s case was substantially buttressed by the testimony of Oscar 
Frisch, a former employee of the respondents. He described helping Tyler 
and Tompkins move valuable items from the store and old furniture into 
the store a few days before the fire. He also related that the respondents 
had told him there would be a fire on January 21, and had instructed him 
to place mattresses on top of other objects so that they would bum better.
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ing this principle, the court ruled that the series of warrantless 
entries that began after the blaze had been extinguished at 
4 a. m. on January 22 violated the Fourth and Fourteenth 
Amendments.4 It found that the “record does not factually 
support a conclusion that Tyler had abandoned the fire-
damaged premises” and accepted the lower court’s finding that 
“ ‘ [c]onsent for the numerous searches was never obtained 
from defendant Tyler.’ ” Id., at 583, 570-571, 250 N. W. 2d, 
at 476, 470. Accordingly, the court reversed the respondents’ 
convictions and ordered a new trial.

II
The decisions of this Court firmly establish that the Fourth 

Amendment extends beyond the paradigmatic entry into a 
private dwelling by a law enforcement officer in search of the 
fruits or instrumentalities of crime. As this Court stated in 
Camara v. Municipal Court, 387 U. S. 523, 528, the “basic 
purpose of this Amendment ... is to safeguard the privacy 
and security of individuals against arbitrary invasions by 
governmental officials.” The officials may be health, fire, or 
building inspectors. Their purpose may be to locate and abate 
a suspected public nuisance, or simply to perform a routine 
periodic inspection. The privacy that is invaded may be

4 Having concluded that warrants should have been secured for the post-
fire searches, the court explained that different standards of probable cause 
governed searches to determine the cause of a fire and searches to gather 
evidence of crime. It then described what standard of probable cause 
should govern all the searches in this case:

“While it may be no easy task under some circumstances to distinguish 
as a factual matter between an administrative inspection and a criminal 
investigation, in the instant case the Court is not faced with that task. 
Having lawfully discovered the plastic containers of flammable liquid and 
other evidence of arson before the fire was extinguished, Fire Chief See 
focused his attention on assembling proof of arson and began a criminal 
investigation. At that point there was probable cause for issuance of a 
criminal investigative search warrant.” 399 Mich., at 577, 250 N. W. 2d, 
at 474 (citations omitted).
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sheltered by the walls of a warehouse or other commercial 
establishment not open to the public. See v. Seattle, 387 
U. S. 541 ; Marshall v. Barlow’s, Inc., ante, at 311-313. These 
deviations from the typical police search are thus clearly 
within the protection of the Fourth Amendment.

The petitioner argues, however, that an entry to investigate 
the cause of a recent fire is outside that protection because no 
individual privacy interests are threatened. If the occupant 
of the premises set the blaze, then, in the words of the peti-
tioner’s brief, his “actions show that he has no expectation of 
privacy” because “he has abandoned those premises within the 
meaning of the Fourth Amendment.” And if the fire had 
other causes, “the occupants of the premises are treated as 
victims by police and fire officials.” In the petitioner’s view, 
“[t]he likelihood that they will be aggrieved by a possible 
intrusion into what little remains of their privacy in badly 
burned premises is negligible.”

This argument is not persuasive. For even if the peti-
tioner’s contention that arson establishes abandonment be 
accepted, its second proposition—that innocent fire victims 
inevitably have no protectible expectations of privacy in 
whatever remains of their property—is contrary to common 
experience. People may go on living in their homes or work-
ing in their offices after a fire. Even when that is impossible, 
private effects often remain on the fire-damaged premises. 
The petitioner may be correct in the view that most innocent 
fire victims are treated courteously and welcome inspections 
of their property to ascertain the origin of the blaze, but 
“even if true, [this contention] is irrelevant to the question 
whether the . . . inspection is reasonable within the meaning 
of the Fourth Amendment.” Camara, supra, at 536. Once 
it is recognized that innocent fire victims retain the protection 
of the Fourth Amendment, the rest of the petitioner’s argu-
ment unravels. For it is, of course, impossible to justify a 
warrantless search on the ground of abandonment by arson 
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when that arson has not yet been proved, and a conviction 
cannot be used ex post facto to validate the introduction of 
evidence used to secure that same conviction.

Thus, there is no diminution in a person’s reasonable 
expectation of privacy nor in the protection of the Fourth 
Amendment simply because the official conducting the search 
wears the uniform of a firefighter rather than a policeman, or 
because his purpose is to ascertain the cause of a fire rather 
than to look for evidence of a crime, or because the fire might 
have been started deliberately. Searches for administrative 
purposes, like searches for evidence of crime, are encompassed 
by the Fourth Amendment. And under that Amendment, 
“one governing principle, justified by history and by current 
experience, has consistently been followed: except in certain 
carefully defined classes of cases, a search of private property 
without proper consent is ‘unreasonable’ unless it has been 
authorized by a valid search warrant.” Camara, supra, at 
528-529. The showing of probable cause necessary to secure 
a warrant may vary with the object and intrusiveness of the 
search,5 but the necessity for the warrant persists.

The petitioner argues that no purpose would be served by 
requiring warrants to investigate the cause of a fire. This 
argument is grounded on the premise that the only fact that 
need be shown to justify an investigatory search is that a fire 
of undetermined origin has occurred on those premises. The 

5 For administrative searches conducted to enforce local building, health, 
or fire codes, “ ‘probable cause’ to issue a warrant to inspect . . . exist[s] 
if reasonable legislative or administrative standards for conducting an area 
inspection are satisfied with respect to a particular dwelling. Such 
standards, which will vary with the municipal program being enforced, may 
be based upon the passage of time, the nature of the building (e. g., a 
multi-family apartment house), or the condition of the entire area, but they 
will not necessarily depend upon specific knowledge of the condition of the 
particular dwelling.” Camara, 387 U. S., at 538; Marshall v. Barlow’s, 
Inc., ante, at 320-321. See LaFave, Administrative Searches and the 
Fourth Amendment: The Camara and See Cases, 1967 Sup. Ct. Rev. 1, 
18-20.
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petitioner contends that this consideration distinguishes this 
case from Camara, which concerned the necessity for warrants 
to conduct routine building inspections. Whereas the occu-
pant of premises subjected to an unexpected building inspec-
tion may have no way of knowing the purpose or lawfulness 
of the entry, it is argued that the occupant of burned premises 
can hardly question the factual basis for fire officials’ wanting 
access to his property. And whereas a magistrate performs 
the significant function of assuring that an agency’s decision to 
conduct a routine inspection of a particular dwelling conforms 
with reasonable legislative or administrative standards, he can 
do little more than rubberstamp an application to search 
fire-damaged premises for the cause of the blaze. In short, 
where the justification for the search is as simple and as 
obvious to everyone as the fact of a recent fire, a magistrate’s 
review would be a time-consuming formality of negligible 
protection to the occupant.

The petitioner’s argument fails primarily because it is built 
on a faulty premise. To secure a warrant to investigate the 
cause of a fire, an official must show more than the bare fact 
that a fire has occurred. The magistrate’s duty is to assure 
that the proposed search will be reasonable, a determination 
that requires inquiry into the need for the intrusion on the 
one hand, and the threat of disruption to the occupant on the 
other. For routine building inspections, a reasonable balance 
between these competing concerns is usually achieved by broad 
legislative or administrative guidelines specifying the purpose, 
frequency, scope, and manner of conducting the inspections. 
In the context of investigatory fire searches, which are not 
programmatic but are responsive to individual events, a more 
particularized inquiry may be necessary. The number of prior 
entries, the scope of the search, the time of day when it is 
proposed to be made, the lapse of time since the fire, the 
continued use of the building, and the owner’s efforts to secure 
it against intruders might all be relevant factors. Even 
though a fire victim’s privacy must normally yield to the vital 
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social objective of ascertaining the cause of the fire, the magis-
trate can perform the important function of preventing 
harassment by keeping that invasion to a minimum. See 
See n . Seattle, 387 U. S., at 544-545; United States v. Chad-
wick, 433 U. S. 1, 9; Marshall v. Barlow’s, Inc., ante, at 323.

In addition, even if fire victims can be deemed aware of the 
factual justification for investigatory searches, it does not 
follow that they will also recognize the legal authority for such 
searches. As the Court stated in Camara, “when the inspector 
demands entry [without a warrant], the occupant has no way 
of knowing whether enforcement of the municipal code 
involved requires inspection of his premises, no way of knowing 
the lawful limits of the inspector’s power to search, and no 
way of knowing whether the inspector himself is acting under 
proper authorization.” 387 U. S., at 532. Thus, a major 
function of the warrant is to provide the property owner with 
sufficient information to reassure him of the entry’s legality. 
See United States v. Chadwick, supra, at 9.

In short, the warrant requirement provides significant pro-
tection for fire victims in this context, just as it does for 
property owners faced with routine building inspections. As 
a general matter, then, official entries to investigate the cause 
of a fire must adhere to the warrant procedures of the Fourth 
Amendment. In the words of the Michigan Supreme Court: 
“Where the cause [of the fire] is undetermined, and the 
purpose of the investigation is to determine the cause and to 
prevent such fires from occurring or recurring, a . . . search 
may be conducted pursuant to a warrant issued in accordance 
with reasonable legislative or administrative standards or, 
absent their promulgation, judicially prescribed standards; if 
evidence of wrongdoing is discovered, it may, of course, be used 
to establish probable cause for the issuance of a criminal 
investigative search warrant or in prosecution.” But “[i]f 
the authorities are seeking evidence to be used in a criminal 
prosecution, the usual standard [of probable cause] will 
apply.” 399 Mich., at 584, 250 N. W. 2d, at 477. Since all 
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the entries in this case were “without proper consent” and 
were not “authorized by a valid search warrant,” each one is 
illegal unless it falls within one of the “certain carefully defined 
classes of cases” for which warrants are not mandatory. 
Camara, 387 U. S., at 528-529.

Ill
Our decisions have recognized that a warrantless entry by 

criminal law enforcement officials may be legal when there 
is compelling need for official action and no time to secure a 
warrant. Warden v. Hayden, 387 U. S. 294 (warrantless 
entry of house by police in hot pursuit of armed robber) ; 
Ker v. California, 374 U. S. 23 (warrantless and unannounced 
entry of dwelling by police to prevent imminent destruction of 
evidence). Similarly, in the regulatory field, our cases have 
recognized the importance of “prompt inspections, even with-
out a warrant, ... in emergency situations.” Camara, supra, 
at 539, citing North American Cold Storage Co. v. Chicago, 
211 U. S. 306 (seizure of unwholesome food) ; Jacobson v. 
Massachusetts, 197 U. S. 11 (compulsory smallpox vaccina-
tion) ; Compagnie Française n . Board of Health, 186 U. S. 380 
(health quarantine).

A burning building clearly presents an exigency of sufficient 
proportions to render a warrantless entry “reasonable.” In-
deed, it would defy reason to suppose that firemen must secure 
a warrant or consent before entering a burning structure to 
put out the blaze. And once in a building for this purpose, 
firefighters may seize evidence of arson that is in plain view. 
Coolidge v. New Hampshire, 403 U. S. 443, 465-466. Thus, 
the Fourth and Fourteenth Amendments were not violated by 
the entry of the firemen to extinguish the fire at Tyler’s 
Auction, nor by Chief See’s removal of the two plastic con-
tainers of flammable liquid found on the floor of one of the 
showrooms.

Although the Michigan Supreme Court appears to have 
accepted this principle, its opinion may be read as holding that 
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the exigency justifying a warrantless entry to fight a fire ends, 
and the need to get a warrant begins, with the dousing of the 
last flame. 399 Mich., at 579, 250 N. W. 2d, at 475. We think 
this view of the firefighting function is unrealistically narrow, 
however. Fire officials are charged not only with extinguishing 
fires, but with finding their causes. Prompt determination of 
the fire’s origin may be necessary to prevent its recurrence, as 
through the detection of continuing dangers such as faulty 
wiring or a defective furnace. Immediate investigation may 
also be necessary to preserve evidence from intentional or 
accidental destruction. And, of course, the sooner the officials 
complete their duties, the less will be their subsequent inter-
ference with the privacy and the recovery efforts of the victims. 
For these reasons, officials need no warrant to remain in a 
building for a reasonable time to investigate the cause of a 
blaze after it has been extinguished.6 And if the warrantless 
entry to put out the fire and determine its cause is constitu-
tional, the warrantless seizure of evidence while inspecting the 
premises for these purposes also is constitutional.

IV
A

The respondents argue, however, that the Michigan Supreme 
Court was correct in holding that the departure by the fire 

6 The circumstances of particular fires and the role of firemen and 
investigating officials will vary widely. A fire in a single-family dwelling 
that clearly is extinguished at some identifiable time presents fewer com-
plexities than those likely to attend a fire that spreads through a large 
apartment -complex or that engulfs numerous buildings. In the latter 
situations, it may be necessary for officials—pursuing their duty both to 
extinguish the fire and to ascertain its origin—to remain on the scene 
for an extended period of time repeatedly entering or re-entering the 
building or buildings, or portions thereof. In determining what con-
stitutes a “reasonable time to investigate,” appropriate recognition must 
be given to the exigencies that confront officials serving under these con-
ditions, as well as to individuals’ reasonable expectations of privacy.
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officials from Tyler’s Auction at 4 a. m. ended any license they 
might have had to conduct a warrantless search. Hence, they 
say that even if the firemen might have been entitled to 
remain in the building without a warrant to investigate the 
cause of the fire, their re-entry four hours after their departure 
required a warrant.

On the facts of this case, we do not believe that a warrant 
was necessary for the early morning re-entries on January 22. 
As the fire was being extinguished, Chief See and his assistants 
began their investigation, but visibility was severely hindered 
by darkness, steam, and smoke. Thus they departed at 4 a. m. 
and returned shortly after daylight to continue their inves-
tigation. Little purpose would have been served by their 
remaining in the building, except to remove any doubt about 
the legality of the warrantless search and seizure later that 
same morning. Under these circumstances, we find that the 
morning entries were no more than an actual continuation of 
the first, and the lack of a warrant thus did not invalidate the 
resulting seizure of evidence.

B
The entries occurring after January 22, however, were clearly 

detached from the initial exigency and warrantless entry. 
Since all of these searches were conducted without valid war-
rants and without consent, they were invalid under the Fourth 
and Fourteenth Amendments, and any evidence obtained as 
a result of those entries must, therefore, be excluded at the 
respondents’ retrial.

V
In summation, we hold that an entry to fight a fire requires 

no warrant, and that once in the building, officials may remain 
there for a reasonable time to investigate the cause of the 
blaze. Thereafter, additional entries to investigate the cause 
of the fire must be made pursuant to the warrant procedures 
governing administrative searches. See Camara, 387 U. S., at 
534-539; See v. Seattle, 387 U. S., at 544-545; Marshall v.
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Barlow’s, Inc., ante, at 320-321. Evidence of arson discovered 
in the course of such investigations is admissible at trial, but 
if the investigating officials find probable cause to believe that 
arson has occurred and require further access to gather evi-
dence for a possible prosecution, they may obtain a warrant 
only upon a traditional showing of probable cause applicable 
to searches for evidence of crime. United States v. Ventresca, 
380 U. S. 102.

These principles require that we affirm the judgment of the 
Michigan Supreme Court ordering a new trial.7

Affirmed.

Mr . Justice  Blackmu n  joins the judgment of the Court 
and Parts I, III, and IV-A of its opinion.

Mr . Justice  Brennan  took no part in the consideration or 
decision of this case.

Mr . Justice  Stevens , concurring in part and concurring in 
the judgment.

Because Part II of the Court’s opinion in this case, like the 
opinion in Camara v. Municipal Court, 387 U. S. 523, seems to 

7 The petitioner alleges that respondent Tompkins lacks standing to 
object to the unconstitutional searches and seizures. The Michigan 
Supreme Court refused to consider the State’s argument, however, because 
the prosecutor failed to raise the issue in the trial court or in the Michigan 
Court of Appeals. 399 Mich., at 571, 250 N. W. 2d, at 470-471. We read 
the state court’s opinion to mean that in the absence of a timely objection 
by the State, a defendant will be presumed to have standing. Failure to 
present a federal question in conformance with state procedure constitutes 
an adequate and independent ground of decision barring review in this 
Court, so long as the State has a legitimate interest in enforcing its 
procedural rule. Henry v. Mississippi, 379 U. S. 443, 447. See Safeway 
Stores v. Oklahoma Grocers, 360 U. S. 334, 342 n. 7; Cardinale v. Louisiana, 
394 U. S. 437, 438. The petitioner does not claim that Michigan’s 
procedural rule serves no legitimate purpose. Accordingly, we do not 
entertain the petitioner’s standing claim which the state court refused to 
consider because of procedural default.
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assume that an official search must either be conducted pur-
suant to a warrant or not take place at all, I cannot join its 
reasoning.

In particular, I cannot agree with the Court’s suggestion 
that, if no showing of probable cause could be made, “the 
warrant procedures governing administrative searches,” ante, 
at 511, would have complied with the Fourth Amendment. In 
my opinion, an “administrative search warrant” does not sat-
isfy the requirements of the Warrant Clause.1 See Marshall v. 
Barlow's, Inc., ante, p. 325 (Stevens , J., dissenting). Nor 
does such a warrant make an otherwise unreasonable search 
reasonable.

A warrant provides authority for an unannounced, immedi-
ate entry and search. No notice is given when an application 
for a warrant is made and no notice precedes its execution; 
when issued, it authorizes entry by force.1 2 In my view, when 
there is no probable cause to believe a crime has been com-
mitted and when there is no special enforcement need to 
justify an unannounced entry,3 the Fourth Amendment neither 
requires nor sanctions an abrupt and peremptory confronta-

1 The Warrant Clause of the Fourth Amendment provides that “no 
Warrants shall issue, but upon probable cause, supported by Oath or 
affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized.”

2 See Wyman v. James, 400 U. S. 309, 323-324. As the Court observed 
in Wyman, a warrant is not simply a device providing procedural protec-
tions for the citizen; it also grants the government increased authority to 
invade the citizen’s privacy. See Miller v. United States, 357 U. S. 301, 
307-308.

3 In this case, there obviously was a special enforcement need justifying 
the initial entry to extinguish the fire, and I agree that the search on the 
morning after the fire was a continuation of that entirely legal entry. A 
special enforcement need can, of course, be established on more than a 
case-by-case basis, especially if there is a relevant legislative determination 
of need. See Marshall v. Barlow’s, Inc., ante, p. 325 (Stev en s , J., 
dissenting).
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tion between sovereign and citizen.4 In such a case, to comply 
with the constitutional requirement of reasonableness, I 
believe the sovereign must provide fair notice of an inspection.5

The Fourth Amendment interests involved in this case 
could have been protected in either of two ways—by a warrant, 
if probable cause existed; or by fair notice, if neither probable 
cause nor a special law enforcement need existed. Since the 
entry on February 16 was not authorized by a warrant and not 
preceded by advance notice, I concur in the Court’s judgment 
and in Parts I, III, and IV of its opinion.

Mr . Justice  White , with whom Mr . Justice  Marshall  
joins, concurring in part and dissenting in part.

I join in all but Part IV-A of the opinion, from which I 
dissent. I agree with the Court that:

“[A]n entry to fight a fire requires no warrant, and that 
once in the building, officials may remain there for a 
reasonable time to investigate the cause of the blaze. 
Thereafter, additional entries to investigate the cause of 

4 The Fourth Amendment ensures “[t]he right of the people to be 
secure in their persons, houses, papers, and effects, against unreasonable 
searches and seizures.” (Emphasis added.) Surely this broad protection 
encompasses the expectation that the government cannot demand im-
mediate entry when it has neither probable cause to suspect illegality nor 
any other pressing enforcement concern. Yet under the rationale in Part 
II of the Court’s opinion, the less reason an officer has to suspect illegality, 
the less justification he need give the magistrate in order to conduct an 
unannounced search. Under this rationale, the police will have no in-
centive—indeed they have a disincentive—to establish probable cause 
before obtaining authority to conduct an unannounced search.

5 See LaFave, Administrative Searches and the Fourth Amendment: 
The Camara and See Cases, 1967 Sup. Ct. Rev. 1. The requirement of 
giving notice before conducting a routine administrative search is hardly 
unprecedented. It closely parallels existing procedures for administrative 
subpoenas, see, e. g., 15 U. S. C. § 1312 (1976 ed.), and is, as Professor 
LaFave points out, embodied in English law and practice. See LaFave, 
supra, at 31-32.
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the fire must be made pursuant to the warrant procedures 
governing administrative searches.” Ante, at 511.

The Michigan Supreme Court found that the warrantless 
searches, at 8 and 9 a. m. were not, in fact, continuations of 
the earlier entry under exigent circumstances*  and therefore 
ruled inadmissible all evidence derived from those searches. 
The Court offers no sound basis for overturning this conclu-
sion of the state court that the subsequent re-entries were dis-
tinct from the original entry. Even if, under the Court’s 
“reasonable time” criterion, the firemen might have stayed in 
the building for an additional four hours—a proposition which 
is by no means clear—the fact remains that the firemen did 
not choose to remain and continue their search, but instead 
locked the door and departed from the premises entirely. The 
fact that the firemen were willing to leave demonstrates that 
the exigent circumstances justifying their original warrantless 
entry were no longer present. The situation is thus analogous 
to that in G. M. Leasing Corp. v. United States, 429 U. S. 338, 
358-359 (1977):

“The agents’ own action ... in their delay for two days 
following their first entry, and for more than one day 
following the observation of materials being moved from 
the office, before they made the entry during which they 
seized the records, is sufficient to support the District 
Court’s implicit finding that there were no exigent 
circumstances. . . .”

To hold that some subsequent re-entries are “continuations”

*The Michigan Supreme Court recognized that “[i]f there are exigent 
circumstances, such as reason to believe that the destruction of evidence 
is imminent or that a further entry of the premises is necessary to prevent 
the recurrence of the fire, no warrant is required and evidence discovered 
is admissible.” 399 Mich. 564, 578, 250 N. W. 2d 467, 474 (1977). It 
found, however, that “[i]n the instant case there were no exigent circum-
stances justifying the searches made hours, days or weeks after the fire was 
extinguished.” Id., at 579,250 N. W. 2d, at 475.
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of earlier ones will not aid firemen, but confuse them, for it 
will be difficult to predict in advance how a court might view a 
re-entry. In the end, valuable evidence may be excluded for 
failure to seek a warrant that might have easily been obtained.

Those investigating fires and their causes deserve a clear 
demarcation of the constitutional limits of their authority. 
Today’s opinion recognizes the need for speed and focuses 
attention on fighting an ongoing blaze. The firetruck need 
not stop at the courthouse in rushing to the flames. But once 
the fire has been extinguished and the firemen have left the 
premises, the emergency is over. Further intrusion on private 
property can and should be accompanied by a warrant indi-
cating the authority under which the firemen presume to enter 
and search.

There is another reason for holding that re-entry after the 
initial departure required a proper warrant. The state courts 
found that at the time of the first re-entry a criminal investi-
gation was under way and that the purpose of the officers in 
re-entering was to gather evidence of crime. Unless we are to 
ignore these findings, a warrant was necessary. Camara v. 
Municipal Court, 887 U. S. 523 (1967), and See v. Seattle, 387 
U. S. 541 (1967), did not differ with Frank v. Maryland, 359 
U. S. 360 (1959), that searches for criminal evidence are of 
special significance under the Fourth Amendment.

Mr . Just ice  Rehnquist , dissenting.
I agree with my Brother Stevens , for the reasons expressed 

in his dissenting opinion in Marshall v. Barlow’s, Inc., ante, 
at 328, that the “Warrant Clause has no application to rou-
tine, regulatory inspections of commercial premises.” Since 
in my opinion the searches involved in this case fall within that 
category, I think the only appropriate inquiry is whether they 
were reasonable. The Court does not dispute that the entries 
which occurred at the time of the fire and the next morning 
were entirely justified, and I see nothing to indicate that the 
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subsequent searches were not also eminently reasonable in 
light of all the circumstances.

In evaluating the reasonableness of the later searches, their 
most obvious feature is that they occurred after a fire which 
had done substantial damage to the premises, including the 
destruction of most of the interior. Thereafter the premises 
were not being used and very likely could not have been used 
for business purposes, at least until substantial repairs had 
taken place. Indeed, there is no indication in the record that 
after the fire Tyler ever made any attempt to secure the 
premises. As a result, the fire department was forced to lock 
up the building to prevent curious bystanders from entering 
and suffering injury. And as far as the record reveals, Tyler 
never objected to this procedure or attempted to reclaim the 
premises for himself.

Thus, regardless of whether the premises were technically 
“abandoned” within the meaning of the Fourth Amendment, 
cf. Abel v. United States, 362 U. S. 217, 241 (1960); Hester v. 
United States, 265 U. S. 57 (1924), it is clear to me that no 
purpose would have been served by giving Tyler notice of the 
intended search or by requiring that the search take place 
during the hours which in other situations might be consid-
ered the only “reasonable” hours to conduct a regulatory 
search. In fact, as I read the record, it appears that Tyler not 
only had notice that the investigators were occasionally enter-
ing the premises for the purpose of determining the cause of 
the fire, but he never voiced the slightest objection to these 
searches and actually accompanied the investigators on at 
least one occasion. App. 54-57. In fact, while accompany-
ing the investigators during one of these searches, Tyler him-
self suggested that the fire very well may have been caused 
by arson. Id., at 56. This observation, coupled with all the 
other circumstances, including Tyler’s knowledge of, and 
apparent acquiescence in, the searches, would have been taken 
by any sensible person as an indication that Tyler thought the 
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searches ought to continue until the culprit was discovered; 
at the very least they indicated that he had no objection to 
these searches. Thus, regardless of what sources may serve 
to inform one’s sense of what is reasonable, in the circum-
stances of this case I see nothing to indicate that these 
searches were in any way unreasonable for purposes of the 
Fourth Amendment.

Since the later searches were just as reasonable as the search 
the morning immediately after the fire in light of all these 
circumstances, the admission of evidence derived therefrom 
did not, in my opinion, violate respondents’ Fourth and Four-
teenth Amendment rights. I would accordingly reverse the 
judgment of the Supreme Court of Michigan which held to 
the contrary.
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ET AL.
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FIFTH CIRCUIT

No. 76-1114. Argued December 7, 1977—Reargued April 17, 1978— 
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In 1925, Gulf Oil Corp, executed a lease under which it paid royalties for 
the exclusive right to produce and market oil and gas from certain land 
for 50 years. Thereafter, the lessors sold their mineral fee interest to 
respondents. In 1951 Gulf contracted to sell casinghead gas from the 
leased property to petitioner El Paso Natural Gas Co., an interstate 
pipeline. Subsequently, Gulf obtained from the Federal Power Commis-
sion a certificate of public convenience and necessity of unlimited dura-
tion authorizing the service to El Paso. When Gulf’s original lease 
expired in 1975, its interest as lessee in the remaining gas reserves ter-
minated and reverted to respondents. Just before the lease expired, 
respondents arranged to sell the remaining casinghead gas to an intra-
state purchaser. El Paso, in order to preserve one of its sources of 
supply, petitioned the FPC for a determination that the remaining gas 
reserves could not be diverted to the intrastate market without abandon-
ment authorization pursuant to § 7 (b) of the Natural Gas Act (Act). 
The FPC agreed, holding that once gas began to flow in interstate com-
merce from a field subject to a certificate of unlimited duration, such 
flow could not be terminated unless the FPC authorized abandonment 
of service. On respondents’ petition for review, the Court of Appeals 
reversed, holding that Gulf, as a tenant for a term of years, could not 
legally dedicate that portion of the gas that respondents might own upon 
the lease’s expiration. Held: The FPC acted within its statutory powers 
in requiring that respondents obtain permission to abandon interstate 
service. The issuance of the certificate of unlimited duration created a 
federal obligation to serve the interstate market until abandonment 
authorization had been obtained, and the FPC reasonably concluded 
that under the Act the obligation to continue service attached to the 

*Together with No. 76-1133, El Paso Natural Gas Co. v. Southland 
Royalty Co. et al.; and No. 76-1587, Federal Energy Regulatory Com-
mission v. Southland Royalty Co. et dl., also on certiorari to the same 
court.
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gas, not as a matter of contract but as a matter of law, and bound all 
those with dominion and power of sale over the gas, including the lessors 
to whom it reverted. The service obligation imposed by the FPC sur-
vived the expiration of the private agreement that gave rise to the 
FPC’s jurisdiction. Sunray Mid-Continent Oil Co. v. FPC, 364 U. S. 
137. Pp. 523-531.

543 F. 2d 1134, reversed and remanded.

Whi te , J., delivered the opinion of the Court, in which Bre nn an , 
Mar sha ll , and Bla ck mu n , J J., joined. Stev en s , J., filed a dissenting 
opinion, in which Bur ge r , C. J., and Reh nq ui st , J., joined, post, p. 531. 
Stew a rt  and Pow ell , JJ., took no part in the consideration or decision of 
the cases.

Randolph W. Deutsch reargued the cause for petitioners 
in No. 76-1114. With him on the briefs were Janice E. Kerr 
and J. Calvin Simpson. Deputy Solicitor General Barnett 
reargued the cause for petitioner in No. 76-1587. On the 
briefs were Solicitor General McCree, Richard A. Allen, Rob-
ert W. Perdue, and Philip R. Telleen. C. Fra/nk Reif snyder, 
Arthur R. Formanek, and Richard S. Morris filed briefs for 
petitioner in No. 76-1133.

J. Evans Attwell reargued the cause for respondents in all 
cases. With him on the brief were Martin N. Erck, Sherman 
S. Poland, Bernard A. Foster III, and Roger L. Brandt. Wil-
liam Pannill and F. H. Pannill filed a brief for respondent 
Crane County Development Co.

John L. Hill, Attorney General, reargued the cause for the 
State of Texas as amicus curiae urging affirmance in all cases. 
With him on the brief were David M. Kendall, First Assistant 
Attorney General, Steve Van, Assistant Attorney General, and 
Frank C. Cooksey A

^Frederick M oring and James A. Wilder otter filed a brief for the 
Associated Gas Distributors as amicus curiae urging reversal in all cases.

Briefs of amici curiae urging affirmance were filed by James R. Patton, 
Jr., Harry E. Barsh, Jr., Edwin W. Edwards, Governor, and William J. 
Guste, Jr., Attorney General, for the State of Louisiana; and by Toney
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Mr . Justice  White  delivered the opinion of the Court.
In 1925 the owners of certain acreage in Texas executed a 

lease which gave to Gulf Oil Corp., as lessee, the exclu-
sive right to produce and market oil and gas from that land 
for the next 50 years.* 1 Gulf was entitled to drill wells, string 
telephone and telegraph wires, and build storage facilities and 
pipelines on the land. Gulf would also have “such other 
privileges as are reasonably requisite for the conduct of said 
operations.” App. 135. In exchange, the owners were to 
receive a royalty based on the quantity of natural gas produced 
and the number of producing wells, as well as other royalties 
and payments. The following year, the owners of the property 
sold one-half of their mineral fee interest to respondent South-
land Royalty Co. and the rest to other respondents.

In 1951 Gulf contracted to sell casinghead gas from the 
leased property to the El Paso Natural Gas Co., an interstate 
pipeline. After this Court’s decision in Phillips Petroleum 
Co. v. Wisconsin, 347 U. S. 672 (1954), Gulf applied for a cer-
tificate of public convenience and necessity from the Federal 
Power Commission authorizing the sale in interstate commerce 
of 30,000 Mcf per day. By order dated May 28, 1956, the 
Commission granted a certificate of unlimited duration, and 
this certificate was among those construed as “permanent” by 

Anaya, Attorney General, Vernon O. Henning, Assistant Attorney General, 
and William O. Jordan, Special Assistant Attorney General, for the State 
of New Mexico.

Peter H. Schiff and Richard A. Solomon filed a brief for the Public 
Service Commission of the State of New York as amicus curiae.

1 The “Waddell” lease, executed on July 14, 1925, covered 45,771 acres in 
Crane County, Tex. In the same year Gulf executed an identical lease, the 
“Goldsmith” lease, with the owners of 19,840 acres in Ector County, Tex. 
The gas remaining at the expiration of both leases is at issue in this 
litigation, but because the parties are in agreement that there are no 
material differences in the language or history of these leases, we shall 
discuss only the Waddell lease.
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this Court in Sun Oil Co. v. FPC, 364 U. S. 170, 175 (I960).2 
Gulf entered into a second contract to sell additional volumes 
of gas to El Paso in 1972, and obtained a certificate of unlim-
ited duration for those volumes in 1973.

The original 50-year lease obtained by Gulf expired on 
July 14, 1975, and, under local law, the lessee’s interest in the 
remaining oil and gas reserves terminated and reverted to re-
spondents. See Gulf Oil Corp. v. Southland Royalty Co., 496 
S. W. 2d 547 (Tex. 1973). Just prior to expiration of the 
lease, respondents arranged to sell the remaining casinghead 
gas to an intrastate purchaser, at the higher prices available 
in the intrastate market.

El Paso, in order to preserve one of its sources of supply, 
then filed a petition with the Commission seeking a determi-
nation that the remaining gas reserves could not be diverted 
to the intrastate market without abandonment authorization 
pursuant to § 7 (b) of the Natural Gas Act of 1938, 52 Stat. 
824, as amended, 15 U. S. C. § 717f (b) (1976 ed.).3 The 
Commission agreed with this contention, relying on the “prin-
ciple established by Section 7 (b) that ‘service’ may not be 
abandoned without our permission and approval.” El Paso 
Natural Gas Co., 54 F. P. C. 145, 150, 10 P. U. R. 4th 344, 348 
(1975). The Commission held that respondents could not,

2 The Commission’s order of May 28, 1956, had granted more than 
100 certificates with identical language. This Court’s decision in Sun 
OU, though prompted by a dispute over a specific certificate, interpreted 
the Commission’s order as it applied to the entire “batch of certificates.” 
364 U. S., at 175.

3 Texaco, Inc., owner of a 25% interest in the reversion under the Gold-
smith Lease, see n. 1, supra, also filed a petition with the Commission, 
seeking a declaration that upon expiration of the lease the fee owners 
would be free to sell the remaining gas to intrastate purchasers. Although 
Texaco’s interest was adverse to El Paso, Texaco’s petition raised the same 
issues as El Paso’s petition and was therefore consolidated with it. The 
State of California and its Public Utilities Commission intervened in the 
consolidated proceeding.
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upon termination of the lease, sell gas in intrastate commerce 
without prior permission from the Commission under § 7 (b) 
of the Natural Gas Act and that Gulf was also obligated to 
seek abandonment permission. The Commission reaffirmed 
this view in an order denying rehearing, but added language 
insuring that any deliveries of gas to El Paso during the 
period that the Commission’s order was under review would 
not constitute a dedication of those reserves to the interstate 
market. El Paso Natural Gas Co., 54 F. P. C. 2821, 11 
P. U. R. 4th 488 (1975).

On respondents’ petition for review, the Court of Appeals 
for the Fifth Circuit reversed. Southland Royalty Co. v. 
FPC, 543 F. 2d 1134 (1976). The court held that Gulf, as a 
tenant for a term of years, could not legally dedicate that por-
tion of the gas which Southland and other respondents might 
own upon expiration of the lease. Because of the importance 
of the question presented to the authority of the Federal 
Power Commission, now the Federal Energy Regulatory Com-
mission, we granted the petition for certiorari. 433 U. S. 907. 
We reverse.

The fundamental purpose of the Natural Gas Act is to 
assure an adequate and reliable supply of gas at reasonable 
prices. Sunray Mid-Continent Oil Co. v. FPC, 364 U. S. 137, 
147, 151-154 (1960); Atlantic Refining Co. v. Public Serv. 
Comm’n of New York, 360 U. S. 378, 388 (1959). To this 
end, not only must those who would serve the interstate 
market obtain a certificate of public convenience and necessity 
but also, under § 7 (b) of the Act:

“No natural-gas company shall abandon all or any por-
tion of its facilities subject to the jurisdiction of the 
Commission, or any service rendered by means of such 
facilities, without the permission and approval of the 
Commission first had and obtained, after due hearing, 
and a finding by the Commission that the available sup-
ply of natural gas is depleted to the extent that the con-
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tinuance of service is unwarranted, or that the present or 
future public convenience or necessity permit such aban-
donment.” 15 U. S. C. § 717f (b) (1976 ed.).

The Commission may therefore control both the terms on 
which a service is provided to the interstate market and the 
conditions on which it will cease:

“An initial application of an independent producer, to 
make movements of natural gas in interstate commerce, 
leads to a certificate of public convenience and necessity 
under which the Commission controls the basis on which 
‘gas may be initially dedicated to interstate use. More-
over, once so dedicated there can be no withdrawal of 
that supply from continued interstate movement without 
Commission approval.’ ” Sunray Mid-Continent Oil Co., 
supra, at 156.

The Act was “so framed as to afford consumers a complete, 
permanent and effective bond of protection from excessive 
rates and charges.” Atlantic Refining Co. v. Public Serv. 
Comm’n of New York, supra, at 388.

The jurisdiction of the Commission extends to the trans-
portation of natural gas in interstate commerce or the sale 
in interstate commerce for resale to consumers. § 1 (b), 15 
U. S. C. § 717 (b) (1976 ed.). Gas which flows across state 
lines for resale is dedicated to interstate commerce regardless 
of the intentions of the producer. California v. Lo-Vaca Co., 
379 U. S. 366 (1965). The Court there approved an approach 
to questions of the Commission’s jurisdiction based on the 
physical flow of the gas:

“We said in Connecticut Co. v. Federal Power Comm’n, 
324 U. S. 515, 529, ‘Federal jurisdiction was to follow the 
flow of electric energy, an engineering and scientific, 
rather than a legalistic or governmental, test.’ And that 
is the test we have followed under both the Federal Power 
Act and the Natural Gas Act, except as Congress itself
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has substituted a so-called legal standard for the tech-
nological one. Id., at 530-531.” Id., at 369.

The Court reasoned that in the circumstances of that case 4 
“[t]he fact that a substantial part of the gas will be resold [in 
interstate commerce] . . . invokes federal jurisdiction at the 
outset over the entire transaction.” Ibid.

In this litigation the Commission held that once gas began to 
flow in interstate commerce from a field subject to a certificate 
of unlimited duration, that flow could not be terminated 
unless the Commission authorized an abandonment of service. 
The initiation of interstate service pursuant to the certificate 
dedicated all fields subject to that certificate. The expiration 
of a lease on the field of gas did not affect the obligation to 
continue the flow of gas, a service obligation imposed by the 
Act.

We think that the Commission’s interpretation of the aban-
donment provision of the Natural Gas Act is a permissible 
one. In Sunray Mid-Continent Oil Co. v. FPC, the Court 
recognized that the obligation to serve the interstate market 
imposed by a certificate of unlimited duration could not be 
terminated by private contractual arrangements. In that 
case, a producing company which had contracted with a pipe-
line to supply gas for 20 years sought a certificate from the 
Commission limited to that period. The Commission insisted 
on a permanent certificate; and this Court upheld its authority 
to do so, holding that even after the contract had expired, the 
producer would remain under an obligation to supply gas to 

4 In California v. Lo-Vaca Co., an interstate pipeline had entered 
into a private contractual arrangement with a producer that all gas pur-
chased pursuant to the agreement would be for internal use only. Despite 
this explicit reservation intended to remove this gas from the jurisdiction 
of the Commission, the Court held that the Commission had jurisdiction 
over the entire transaction because at least some part of the contract gas, 
physically commingled in the pipeline with gas from other sources, would 
be sold to other interstate purchasers.
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the pipeline, unless permission to abandon service had been 
obtained. The obligation on the producer which survived 
after the contract term “will not be one imposed by contract 
but by the Act.” 364 U. S., at 155. The obligation to con-
tinue the service despite the provisions of the sales contract 
was held essential to effectuate the purposes of the Act; other-
wise producers and pipelines would be free to make arrange-
ments that would circumvent the ratemaking and supply goals 
of the statute. Id., at 142-147.

Similar principles control this litigation. This issuance of a 
certificate of unlimited duration covering the gas at issue here 
created a federal obligation to serve the interstate market until 
abandonment authorization had been obtained. The Com-
mission reasonably concluded that under the statute the obli-
gation to continue service attached to the gas, not as a matter 
of contract but as a matter of law, and bound all those with 
dominion and power of sale over the gas, including the lessors 
to whom it reverted. Just as in Sunray, the service obligation 
imposed by the Commission survived the expiration of the 
private agreement which gave rise to the Commission’s 
jurisdiction.

Respondents seek to distinguish Sunray on the ground that 
the producer in that case owned all of the gas covered by the 
certificate, but the central theme of that opinion is that the 
Act is concerned with the continuation of “service” rather 
than with particular sales of gas or contract rights. The 
Court traced the language of the statute to show that “all 
the matters for which a certificate is required—the construc-
tion of facilities or their extension, as well as the making of 
jurisdictional sales—must be justified in terms of a ‘service’ 
to which they relate.” Id., at 150. The Court specifically 
noted that “§ 7 (b) does not refer to the abandonment of the 
continuation of sales, but rather to the abandonment of ‘serv-
ices.’ ” Id., at 150 n. 17. The Commission “[had] long drawn 
a distinction between the underlying service to the public a 
natural gas company performs and the specific manifesta-
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tion—the contractual relationship—which that service takes at 
a given moment.” Id., at 152. Just as the federal obligation 
to continue service was held paramount to private arrange-
ments in Sunray, that obligation must be recognized here. 
Once the gas commenced to flow into interstate commerce 
from the facilities used by the lessees, § 7 (b) required that 
the Commission’s permission be obtained prior to the dis-
continuance of “any service rendered by means of such facili-
ties.” Private contractual arrangements might shift control 
of the facilities and thereby determine who is obligated to 
provide that service, but the parties may not simply agree to 
terminate the service obligation without the Commission’s 
permission.

Respondents contend that the gas at issue here was never 
impressed with an obligation to serve the interstate market 
because it was never “dedicated” to an interstate sale. The 
core of their argument is that “no man can dedicate what he 
does not own.” Brief for Respondent Southland Royalty Co. 
et al. 8. This maxim has an appealing resonance, but only 
because it takes unfair advantage of an ambiguity in the term 
“dedicate.” For most lawyers, as well as laymen, to “dedicate” 
is to “give, present, or surrender to public use.” Webster’s 
Third New International Dictionary 589 (1961). But gas 
which is “dedicated” pursuant to the Natural Gas Act is not 
surrendered to the public; it is simply placed within the juris-
diction of the Commission, so that it may be sold to the public 
at the “just and reasonable” rates specified by § 4 (a) of the 
Act, 15 U. S. C. § 717c (a) (1976 ed.). Judicial review insures 
that those rates will not be confiscatory. See FPC v. Natural 
Gas Pipeline Co., 315 U. S. 575 (1942); FPC v. Hope Gas Co., 
320 U. S. 591, 602-603 (1944). Thus, by “dedicating” gas to 
the interstate market, a producer does not effect a gift or even 
a sale of that gas, but only changes its regulatory status.5 

5 An analogy in state law may be found in the power of a tenant to 
seek a change in the zoning status of leased property. See, e. g., Newport 
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Here, the lessee dedicated the gas by seeking and receiving a 
certificate of unlimited duration from the Commission. Re-
spondents apparently had no objection, for they could have 
intervened in those proceedings but did not do so. El Paso 
Natural Gas Co., 54 F. P. C. 917, 919 n. 3 (1975).

Respondents also appear to argue that they should not be 
viewed as “natural gas companies” with respect to the Wad-
dell Ranch gas because they have not voluntarily committed 
any act that would place them within the Commission’s juris-
diction. As we have seen, this argument is somewhat beside 
the point, for the obligation to serve the interstate market 
had already attached to the gas, and respondents became ob-
ligated to continue that service when they assumed control 
of the gas. In the Commission’s language, “the dedication 
involved is not the dedication of an individual party or pro-
ducer, but the dedication of gas.” 54 F. P. C., at 149, 10 
P. U. R. 4th, at 348.

In any event, we perceive no unfairness in holding respond-
ents, as lessors, responsible for continuation of the service 
until abandonment is obtained. Respondents were “mineral 
lease owners who entered into a lease that permitted the 
lease holders to make interstate sales.” 54 F. P. C., at 920. 
They did not object when Gulf sought a certificate from the 
Commission. Indeed, as the Commission pointed out, Gulf 
may even have been under a duty to seek interstate pur-
chasers for the gas. Id., at 919. Gas leases are typically 
construed to include a duty diligently to develop and market, 
see, e. g., 5 H. Williams & C. Meyers, Oil and Gas Law § 853 
(1977), and at the time the certificate was sought the inter-
state market was the major outlet for gas, see Atlantic 
Refining Co. n . Public Serv. Comm’n of New York, 360 
U. S., at 394. Having authorized Gulf to make interstate

Associates, Inc. v. Solow, 30 N. Y. 2d 263, 283 N. E. 2d 600 (1972), cert, 
denied, 410 U. S. 931 (1973); Richman v. Philadelphia Zoning Board of 
Adjustment, 391 Pa. 254, 258,137 A. 2d 280,283 (1958).
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sales of gas, respondents could not have expected those sales 
to be free from the rules and restrictions that from time to 
time would cover the interstate market. Cf. Louisville & 
Nashville R. Co. v. Mottley, 219 U. S. 467, 482 (1911).6

In Sunray, the Court discussed the “practical consequences” 
for the consumer if the term of the sales contract limited the 
term of the certificate. 364 U. S., at 143, 142-147. The 
Court reasoned:

“If petitioner’s contentions . . . were . . . sustained, the 

6 Moreover, the type of regulation which the Commission has here im-
posed is not without precedent. As we recognized in Sunray, § 7 (b) of 
the Natural Gas Act “follows a common pattern in federal utility regula-
tion.” 364 U. S., at 141-142. Section 1 (18) of the Interstate Commerce 
Act, 49 U. S. C. § 1 (18), similarly provides that “no carrier by railroad 
subject to this chapter shall abandon all or any portion of a line of rail-
road, or the operation thereof, unless and until there shall first have been 
obtained from the commission a certificate that the present or future 
public convenience and necessity permit of such abandonment.” At a very 
early date the Interstate Commerce Commission interpreted this provision 
to require that a certificate of abandonment be obtained prior to the 
cessation of operations over leased tracks, even though the lease had ex-
pired by its own terms. Chicago & Alton R. Co. v. Toledo, Peoria & 
Western R. Co., 146 I. C. C. 171 (1928). In Lehigh Valley R. Co. Proposed 
Abandonment of Operation, 202 I. C. C. 659 (1935), the Commission 
held that even a lessor which had ceased to operate as a railroad prior to 
enactment of the Interstate Commerce Act would be required to seek per-
mission to abandon a railroad line which had reverted to it upon expira-
tion of a lease. Long before Gulf applied for its certificate, this Court 
approved these decisions. See Smith v. Hoboken R., Warehouse & S. S. 
Connecting Co., 328 U. S. 123, 130 (1946) (“[A] certificate is required 
under § 1 (18) whether the lessee or the lessor is abandoning operations”); 
Thompson v. Texas Mexican R. Co., 328 U. S. 134, 144-145 (1946) 
(“[T]he fact that the trackage contract was entered into in 1904 prior 
to the passage of the Act is immaterial; the provisions of the Act, including 
§ 1 (18), are applicable to contracts made before as well as after its enact-
ment”) . These precedents demonstrate that the specific type of obligation 
imposed here—an obligation to continue interstate service until abandon-
ment has been obtained—is within the range of regulatory possibilities that 
must be anticipated by one profiting from interstate operations.
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way would be clear for every independent producer of 
natural gas to seek certification only for the limited period 
of its initial contract with the transmission company, and 
thus automatically be free at a future date, untrammelled 
by Commission regulation, to reassess whether it desired 
to continue serving the interstate market.” Id., at 142.

A “local economy which had grown dependent on natural gas 
as a fuel” might experience disruption or significantly higher 
prices. Id., at 143. These observations are equally pertinent 
to private arrangements by way of leases. If the expiration 
of a lease to mineral rights terminated all obligation to pro-
vide interstate service, producers would be free to structure 
their leasing arrangements to frustrate the aims and goals of 
the Natural Gas Act.

Respondents suggest that the Commission could require a 
voluntary assumption of the service obligation by the lessor 
as a condition to certificates issued in the future. It is obvious 
that this solution does nothing to protect those communities 
presently depending on the flow of gas pursuant to a certifi-
cate of unlimited duration already issued. Moreover, the 
Court questioned in Sunray whether the conditioning power 
could be used to achieve indirectly what the Act did not au-
thorize the Commission to do directly. Id., at 152. In light 
of this tension, the Court concluded that “the Commission’s 
power to protect the public interest under § 7 (e) need not be 
restricted to these indirect and dubious methods.” Ibid.

We conclude that the Commission acted within its statu-
tory powers in requiring that respondents obtain permission 
to abandon interstate service. “A regulatory statute such as 
the Natural Gas Act would be hamstrung if it were tied down 
to technical concepts of local law.” United Gas Improvement 
Co. v. Continental Oil Co., 381 U. S. 392, 400 (1965). By 
tying the concept of dedication to local property law, respond-
ents would cripple the authority of the Commission at a time 
when the need for decisive action is greatest. Guided by
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Sunray, we believe that the structure and purposes of the 
Natural Gas Act require a broader view of the Commission’s 
authority.

The decision of the Court of Appeals is reversed, and the 
cases are remanded for further proceedings consistent with this 
opinion.

So ordered.

Mr . Just ice  Stew art  and Mr . Justice  Powell  took no 
part in the consideration or decision of these cases.

Mr . Justice  Steve ns , with whom The  Chief  Justice  and 
Mr . Justice  Rehnqui st  join, dissenting.

The disparity between the regulated price of natural gas in 
the interstate market and the unregulated price in the Texas 
market gives this case its importance.1 The legal issue 
depends on the meaning of § 7 (b), the abandonment provi-
sion of the Natural Gas Act.1 2 Speaking for the United States 

1 At the time the Court of Appeals for the Fifth Circuit delivered its 
opinion in this case, there was a “gross imbalance between controlled prices 
at which interstate natural gas [was] sold and the substantially higher 
values set by the free market for gas . . . .” Southland Royalty Co. v. 
FPC, 543 F. 2d 1134, 1135 (1976) (citation omitted). Although the Fed-
eral Power Commission (now the Federal Energy Regulatory Commission) 
has taken some action to correct this imbalance, see National Rates for 
Natural Gas, 56 F. P. C. 2698, 15 P. U. R. 4th 21 (1976), aff’d sub nom. 
American Public Gas Assn. v. FPC, 186 U. S. App. D. C. 23, 567 F. 2d 
1016 (1977), a “substantial disparity” still exists. Brief for Petitioner in 
No. 76-1587, pp. 6-7, n. 9.

2 “No natural-gas company shall abandon all or any portion of its 
facilities subject to the jurisdiction of the Commission, or any service 
rendered by means of such facilities, without the permission and approval 
of the Commission first had and obtained, after due hearing, and a finding 
by the Commission that the available supply of natural gas is depleted to 
the extent that the continuance of service is unwarranted, or that the 
present or future public convenience or necessity permit such abandon-
ment.” 15 U. S. C. § 717f (b) (1976 ed.).
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Court of Appeals for the Fifth Circuit, Judge Clark framed 
the question in this way:

“Does the lessee under a 50-year fixed-term mineral lease, 
by making certificated sales of leasehold natural gas in 
interstate commerce, thereby dedicate to interstate com-
merce the gas which remains in the ground at the end of 
the 50th year?” Southland Royalty Co. n . FPC, 543 F. 
2d 1134, 1136 (1976).

In my opinion, the Fifth Circuit correctly answered that ques-
tion in the negative and ruled that the lessors did not have to 
seek the Commission’s abandonment approval under § 7 (b).

Through two separate leases executed in 1925, Gulf Oil 
Corp, obtained the right to explore, produce, and market 
oil and gas from specified acreage in Texas.3 The leases 
were for a fixed term of 50 years, and the reversionary in-
terests in the minerals were shared by a number of fee owners 
(respondents), of which Southland Royalty Co. is the largest.4 
As lessors of the property, respondents received a royalty 
based on the quantity of natural gas produced and the number 
of producing wells.5 Gulf’s interest in the leased gas termi-
nated, as a matter of Texas law, in 1975, and the mineral 
rights reverted to respondents. See Gulf Oil Corp. v. South-
land Royalty Co., 496 S. W. 2d 547 (Tex. 1973).

In 1951, well before its leasehold interest expired, Gulf

3 See ante, at 521 n. 1.
4 Southland acquired one-half of the mineral fee interest in the Waddell 

lease in 1926; the remaining fractional interests are owned by over 100 
other companies and persons. The ownership of the reversionary mineral 
estate of the Goldsmith lease is also dispersed; Texaco, Inc., is apparently 
the largest single owner, having acquired a one-fourth interest in 1929.

5 Respondents’ royalty interest was % of 40 per Mcf (thousand cubic 
feet) for all casinghead gas produced and sold from the lease; they had 
no right to take gas in kind or to receive a royalty based on the price 
received by the lessee for the gas. App. 135-140.
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contracted to sell casinghead gas6 to the El Paso Natural 
Gas Co., an interstate pipeline.7 Thereafter, Gulf applied 
for, and the Federal Power Commission issued, a certificate 
of public convenience and necessity authorizing its sale of 
natural gas to El Paso, to be effective as long as Gulf con-
tinued its authorized operations in accordance with the 
statute and applicable regulations. See n. 13, infra. The 
price of the gas sold by Gulf to El Paso was then regulated by 
the Commission. The price of gas on the intrastate market 
was, however, not subject to such regulation. Shortly before 
the expiration of the leases, Southland and the other mineral 
fee owners therefore made plans to sell their casinghead gas 
in the intrastate market as soon as the leases expired.8 In 
order to preserve one of its sources of supply, El Paso filed a 
petition with the Commission seeking a determination that 
the leasehold gas had been dedicated to interstate commerce 
and could not be withdrawn from that market without Com-
mission approval.9

The Commission held that Southland and the other mineral 
interest owners may not divert leasehold gas into the local 
market without prior Commission approval. The Commis-
sion noted that its decision was not supported by direct 

6 Casinghead gas is found in association with crude oil; it is to be 
distinguished from “gas-well gas.”

7 Gulf sold its gas from the Goldsmith lease to Phillips Petroleum Co., 
which processed the gas and sold it to El Paso, which in turn transported 
the gas in interstate commerce for subsequent resale. For the purposes of 
this case, the parties have agreed that there are no material differences 
between the Goldsmith and Waddell leases. See ante, at 521 n. 1.

8 Southland entered into a contract with Intratex Gas Co. and Intrastate 
Pipeline Co., which primarily serves a distributor in Houston, Tex.

9 Docket No. CP75-209, commenced by El Paso on January 20, 1975, 
related to the Waddell lease. Docket No. CI75-594, relating to the 
Goldsmith lease, was commenced by Texaco on April 8, 1975. Although 
the interest of Texaco was adverse to El Paso, its petition for a declaratory 
order raised the same issue as did the El Paso petition in No. CP75-209.
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precedent, but reasoned that Gulf had made a dedication of 
the leasehold gas which imposed a service obligation on the 
gas itself, rather than on any particular party.10 11

On respondents’ petition for review, the Court of Appeals 
reversed. The court held that Gulf, as a tenant for a term of 
years, could not legally dedicate that portion of the gas which 
Southland and the other reversioners might own upon expira-
tion of the lease. It rejected the Commission’s argument that 
since Gulf had an unquantified right during the 50-year term, 
it had a legal right to withdraw all of the leased gas, and 
therefore was empowered to dedicate the entire supply to the 
interstate market. The court reasoned that Gulf’s interest in 
the gas was contingent upon its removal within 50 years and 
that its right to dedicate the gas to interstate commerce was 
subject to the same contingency.11 The Commission’s alter-
native argument that the acceptance of royalty payments 
constituted ratification of the dedication to interstate com-
merce was rejected on the ground that the holders of the 
reversionary interest had no right to control Gulf’s sale of the 
gas during the lease term.

In this Court, petitioners12 argue that a lessee’s acceptance

10 “In our opinion the various mineral interest reversioners may not sell 
gas from the two leaseholds in intrastate commerce without prior permis-
sion and approval of the Commission. Although we have discovered no 
case directly on point, we are of the opinion that the cases and the purpose 
of the Natural Gas Act inevitably lead to this view. . . . [T] he dedication 
involved is not the dedication of an individual party or producer, but the 
dedication of gas.” El Paso Natural Gas Co., 54 F. P. C. 145, 149, 10 
P. U. R. 4th 344, 347-348 (1975).

11 “To the extent that Gulf’s present interest in all of the natural gas is 
contingent upon its removal within 50 years, the right to dedicate that gas 
removed to interstate commerce is likewise contingent. Whatever gas is 
left under the lease lands at the end of the 50 years is not Gulf’s gas and, 
by the plain terms of the limited leasehold estate, never belonged to it 
from day one forward.” 543 F. 2d, at 1138.

12 Petitioners in this case are the Commission, El Paso, and the State of
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of a certificate of convenience and necessity of unlimited 
duration creates a service obligation which the lessors may 
never abandon without Commission authorization. They rely 
primarily on this Court’s decision in Sunray Mid-Continental 
Oil Co. v. FPC, 364 U. S. 137; secondarily on somewhat 
analogous cases arising under the Interstate Commerce Act; 
and finally on their analysis of the practical consequences of 
the Court of Appeals’ interpretation of the statute. I consider 
these arguments in turn.

I
Although Sunray Oil is of immediate concern, that decision 

must be considered in the context of the jurisdictional develop-
ment of the Natural Gas Act that began in 1954 with Phillips 
Petroleum Co. v. Wisconsin, 347 U. S. 672. In Phillips, the 
Court held that sales of natural gas by an independent pro-
ducer to an interstate pipeline were subject to the jurisdiction 
of the Federal Power Commission. The Court rejected the 
independent producer’s claim that the Act was concerned only 
with regulating interstate pipelines and, instead, held that the 
FPC’s jurisdiction was based on the broader concept of inter-
state “sales” of natural gas. One obvious result of Phillips 
was the sudden expansion of the Commission’s jurisdictional 
responsibilities. Permian Basin Area Rate Cases, 390 U. S. 
747, 756-757.* 13 Less obviously, but perhaps more importantly, 

California, which intervened in the suit below on the ground that El Paso 
was one of its major suppliers of natural gas.

13 After the decision in Phillips, the natural gas companies already sup-
plying gas to the interstate market had to apply for Commission approval 
of that service. The certificate issued to Gulf in this case in 1956 was one 
of a large number which were issued in a post-Phillips consolidated pro-
ceeding. The certificate stated in relevant part: 
“The Commission orders

“(A) A certificate of public convenience and necessity be and is hereby 
issued, upon the terms and conditions of this order, authorizing the sale 
by Applicant of natural gas in interstate commerce for resale, together 
with the operation of any facilities, subject to the jurisdiction of the Com-
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it marked the first step in the development of a regulatory 
scheme for natural gas that is unique in public utility regula-
tion. As Mr. Justice Harlan observed, “ [producers of natural 
gas cannot usefully be classed as public utilities.” Id., at 756. 
“Unlike other public utility situations, the relationship which 
ultimately may subject the independent producer to regulation 
under the Natural Gas Act has its usual inception in a contract 
between a producer ... of natural gas . . . and an interstate 
pipeline . . . .” 5 W. Summers, Law of Oil and Gas § 924, p. 7 
(1966). But while the voluntary sale of natural gas to an 
interstate pipeline is the event that normally activates the 
jurisdiction of the Commission,14 the contractual terms of the 
sale do not define the limits of that jurisdiction.

In Sunray Oil, the Court held that a natural gas com-
pany had made a dedication of gas to interstate commerce 
of unlimited duration even though its sales contract with the 
interstate pipeline was for a fixed term of 20 years. The 
company had applied to the Commission for a limited cer-
tificate of convenience and necessity authorizing interstate

mission, used for the sale of natural gas in interstate commerce, as herein-
before described and as more fully described in the application and exhibits 
in this proceeding.

“(B) The certificate issued lierein shall be deemed accepted and of full 
force and effect, unless refused in writing and under oath by Applicant 
within 30 days from issuance of this order.

“(C) The certificate is not transferable and shall be effective only so 
long as Applicant continues the acts or operations hereby authorized in 
accordance with the provisions of the Natural Gas Act, and the applicable 
rules, regulations and orders of the Commission.” App. 37. See Sun 
OU Co. v. FPC, 364 U. S. 170,171-172.
In 1972,' Gulf entered into a second contract with El Paso covering gas 
produced from wells covered by the leases in question, and the Commission 
granted Gulf another certificate covering sales under that contract.

14 As this Court has previously noted, “the scheme of the Act was one 
which built the regulatory system on a foundation of private contracts.” 
Sunray Oil, 364 U. S., at 154; see also United Gas Pipe Line Co. v. Mobil 
Gas Service Corp., 350 U. S. 332.
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sales only for the term of the contract. The Commission, 
however, tendered the company an unlimited certificate. The 
Court ruled that by accepting that certificate and by exercising 
the authority granted by it, the company undertook a service 
obligation that survived the expiration of the 20-year contract 
and that it could not abandon without Commission approval.

The Court explained that the company’s statutory obliga-
tion was not limited to the contractual commitment it had 
voluntarily assumed. “[T]he service in which the producer 
engages [the sale of natural gas] is distinct from the contract 
which regulates his relationship with the transmission com-
pany in performing the service.” 364 U. S., at 153. The duty 
to continue that service is an obligation imposed by the Act, 
not by contract. Id., at 155.15

And later in the opinion the Court added:
“An initial application of an independent producer, to 
make movements of natural gas in interstate commerce, 
leads to a certificate of public convenience and necessity 
under which the Commission controls the basis on which 
‘gas may be initially dedicated to interstate use. More-
over, once so dedicated there can be no withdrawal of that 
supply from continued interstate movement without 
Commission approval. The gas operator, although to this 
extent a captive subject to the jurisdiction of the Com-
mission, is not without remedy to protect himself.’ [At- 
lantic Refining Co. v. Public Serv. Comm’n of New 
York,} 360 U. S., at 389.” Id., at 156.

15 The Court’s statement was made in response to the company’s 
argument that United Gas Pipe Line Co. v. Mobil Gas Service Corp., 
supra, established the principle that the Act preserved the integrity of 
private contracts, and that therefore the Commission should not be allowed 
to compel it to enlarge its contractual undertaking. The holding in Mobil 
was that the seller could not file for a rate increase that would violate 
the terms of his contract. In Sunray, however, no violation of an existing 
contract was required or permitted by the Commission.
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The petitioners argue that like reasoning controls this case. 
Because the certificate issued to Gulf was not limited by the 
duration of its leasehold interests, they contend that respond-
ents must supply leasehold gas to El Paso until they obtain 
permission to abandon that service pursuant to § 7 (b) of the 
Act. The argument misconceives the nature of the issue 
resolved by Sunray.

In Sunray the issue before the Court was whether a private 
contract between a producer and a pipeline company could 
supplant the Commission’s authority to determine how long 
the producer’s gas would be subject to interstate dedication. 
There was no question that the producer had dedicated the gas 
to the interstate market, and there was no question that the 
producer owned the gas that he had dedicated. In the case at 
hand, however, respondents have not themselves dedicated 
any gas to interstate commerce, and they strenuously urge that 
Gulf’s power to dedicate their gas was limited by the character 
of Gulf’s leasehold interest. The issue here, therefore, is one 
step removed from that in Sunray. Nevertheless petitioners 
claim that Sunray controls. Their “syllogism” is that since a 
private contract is not determinative of the scope of a dedica-
tion, a private lease should not be determinative of whether 
there has been a dedication. But the syllogism is a non 
sequitur.16 Moreover, Sunray cannot, consistently with the 
purposes and structure of the Natural Gas Act, be expanded in 
this fashion.

The Natural Gas Act, as this Court has repeatedly stated, 
does not represent an exercise of Congress’ full power under 
the Commerce Clause. See, e. g., FPC v. Panhandle Eastern

16 The fact that Sunray’s contract with its customers did not limit the 
scope of Sunray’s dedication of its own gas does not logically compel any 
answer to the question whether Gulf had the power to dedicate gas owned 
by its lessors after the termination of the lease. See generally Conine & 
Niebrugge, Dedication under the Natural Gas Act: Extent and Escape, 
30 Okla. L. Rev. 735, 821-825 (1977).
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Pipe Line Co., 337 U. S. 498, 502. Instead, § 1 (b) limits the 
Act’s reach to interstate transportation and sales of natural 
gas, 15 U. S. C. § 717 (b) (1976 ed.), and this same restric-
tion is reflected in the abandonment provision. Section 7 (b) 
provides that “[n]o natural gas company shall abandon all or 
any portion of its facilities subject to the jurisdiction of the 
Commission, or any service rendered by means of such facili-
ties ....” 15 U. S. C. § 717f (b) (1976 ed.) (emphasis added). 
“Natural gas company,” in turn, is defined as “a person en-
gaged in the transportation of natural gas in interstate com-
merce, or the sale in interstate commerce of such gas for re-
sale.” 15 U. S. C. § 717a (6) (1976 ed.) (emphasis added).

While Gulf, like the oil company in Sunray, is a “natural gas 
company” within this definition, it is clear that, at least prior 
to the lease termination, the respondents were not. They 
clearly did not transport gas, and their retention of a standard, 
fixed royalty interest did not constitute a “sale” of gas in 
interstate commerce.17 This latter point follows from the rule 
that the royalty provisions of an oil and gas lease are not 
subject to the Natural Gas Act. Mobil Oil Corp. v. FPC, 149 
U. S.-App. D. C. 310, 463 F. 2d 256 (1972), cert, denied sub 
nom. Mobil Oil Corp. v. Matzen, 406 U. S. 976. The reason-
ing of the Court of Appeals in that case is applicable here:

“When we come to an ordinary lease by the landowner 
to the producer there is neither a ‘customary’ sale in 
interstate commerce nor its equivalent in economic effect. 
Such a lease is a transaction that is itself customary and 
conventional, but one that precedes the ‘conventional’ 
sales in interstate commerce with which Congress was 
concerned, indeed even precedes the ‘production and 
gathering’ which § 1 (b) visualized as preceding the sale 

17 Of course, the sale at issue is the alleged sale in this case; it is irrele-
vant that some of the respondents may have sold natural gas from other 
fields under other contracts in interstate commerce for resale.
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in interstate commerce over which jurisdiction was being 
established.

“The FPC is limited by the provision establishing its 
jurisdiction, and we do not find in that provision, rooted 
as it is in a sale in interstate commerce, any basis for 
reaching out to cover the landowner’s lease or its royalty 
payments.” 18

The Commission does not challenge this rule; instead, it 
argues that “lessors who succeed to the interest of their 
natural gas company lessees would be natural gas companies 
within the meaning of the Act.” Brief for Petitioner in No. 
76-1587, p. 29. But neither the Commission nor any court 
has held that a lessor succeeds to the interest of his lessee when 
a lease expires by its terms. The Commission has held that 
a purchaser or assignee charged with notice of the burdens 
imposed on the acquired estate by its former owner must 
seek abandonment approval under § 7 (b). See, e. g., Cum-
berland Natural Gas Co., 34 F. P. C. 132 (1965). The 
Commission has reasoned that, in these situations, the 
successor-in-interest has “stepp [ed] into the shoes of his 
predecessor.” Graridge Corp., 30 F. P. C. 1156, 1162 (1963); 
see also Phillips Petroleum Co. v. FPC, 556 F. 2d 466 (CA10 
1977); but see El Paso Natural Gas Co., 48 F. P. C. 1269 
(1972).

That analysis does not apply in this case. The character of 
the fee owner’s reversionary interest was defined when the 
leasehold estate was created. Respondents did not “step into” 
Gulf’s leasehold interest; that interest expired. This is, of

18149 U. S. App. D. G, at 316-317, 463 F. 2d, at 262-263. As the 
District of Columbia Circuit correctly observed, the issue is the extent to 
which royalty payments under a lease are related to the concept of a 
jurisdictional “sale” under the Act. An entirely different analysis might be 
appropriate if the lessee or lessor sought to abandon permanent facilities 
for the interstate transportation of gas, such as a pipeline.
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course, merely another way of expressing the well-settled 
doctrine of property law that “one having a limited estate in 
land cannot, as against the person entitled in reversion or 
remainder, create an estate to endure beyond the normal time 
for termination of his own estate.” 1 H. Tiffany, Law of 
Real Property § 153, p. 247 (3d ed. 1939).19

Petitioners rejoin that strict concepts of property law or 
state definitions of ownership cannot control the scope of the 
federal Act. But this proposition, though valid, does not 
support petitioners’ position. As the Court has previously 
stated, “[a] regulatory statute such as the Natural Gas Act 
would be hamstrung if it were tied down to technical concepts 
of local law,” United Gas Improvement Co. v. Continental Oil 
Co., 381 U. S. 392, 400, and the Court must instead look to the 
economic reality of the transaction. But in this case respond-
ents, as royalty owners, had “no control over any incident of 
such [gas] sale either as to the quantity to be sold, the price to 
be paid, the identity of the purchaser or whether it [should] 
be sold in interstate or intrastate commerce.” Mobil Oil Corp. 
v. FPC, supra, at 316, 463 F. 2d, at 262. There is no claim 
that the lease was terminated prematurely in order to with-
draw the gas from the interstate market or to evade the 
Commission’s ratemaking authority. And, in fact, this case 
does not even present the specter of evasion or bad faith since 
the lease was negotiated at arm’s length and executed years 
before the statute was passed.

My conclusion that Congress did not intend to allow a lessee 
to dedicate a lessor’s gas in this situation is supported not 

19 Petitioners argue that, since Gulf had the right to extract all the 
natural gas from the leased land, the respondents are, in effect, stepping 
into the remainder of a burdened interest. This argument is based on a 
highly selective reading of the lease agreement which simply ignores the 
express limitation placed on that right to extract “all” the gas. Gulf only 
had the right to produce and market the gas it found, developed, and 
sold during the specified 50-year term. See Southland Royalty Co. v. 
FPC, 543 F. 2d, at 1137-1138.
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only by the statutory provisions discussed above, but also 
by the legislative history which clearly counsels restraint in 
judicial interpretation of the Act. Both the House and 
Senate Reports state that the Act only “provides for regu-
lation along recognized and more or less standardized lines. 
There is nothing novel in its provisions, and it is believed that 
no constitutional question is presented.” H. R. Rep. No. 709, 
75th Cong., 1st Sess., 3 (1937); S. Rep. No. 1162, 75th Cong., 
1st Sess., 3 (1937). I cannot believe that, in a statute de-
scribed as containing “nothing novel,” Congress intended to 
allow a natural gas company, operating under a fixed-term 
lease, to impose a permanent service burden on the royalty 
owner over that party’s objection.

II

Based on the preceding analysis, it is apparent that this 
Court’s railroad abandonment cases do not support petitioners. 
They rely on Smith v. Hoboken R., Warehouse & S. S. Con-
necting Co., 328 U. S. 123, and Thompson v. Texas Mexican R. 
Co., 328 U. S. 134, two companion cases decided in 1946, in 
which the Court held that § 1 (18) of the Interstate Commerce 
Act 20 required Commission approval of the abandonment of 
the lessee’s operations and the lessor had standing to seek that 
approval.21 These cases make it clear that a lessee’s statutory

20 “Section 1 (18) provides in part:
“[N]o carrier by railroad subject to this chapter shall abandon all or any 
portion of a line of railroad, or the operation thereof, unless and until 
there shall first have been obtained from the Commission a certificate that 
the present or future public convenience and necessity permit of such 
abandonment.” 49 U. S. C. § 1 (18).

21 In both cases the Court relied on the alternative ground that the 
lessee was the debtor in a reorganization proceeding in which § 77 of the 
Bankruptcy Act required the Commission to prepare the plan of reor-
ganization. See Hoboken, 328 U. S., at 130-133; Thompson, 328 U. S., 
at 142-144. In the Thompson case, which involved a trackage agreement, 
the Court also relied on the Commission’s jurisdiction under § 5 (2) (a) of 
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duty to continue operations until a regulatory commission has 
given its approval to a proposed abandonment may qualify the 
contractual rights of the lessor. The cases do not, however, 
shed any light on the question whether a regulated lessee 
may impose any statutory duties on an unregulated lessor.

The railroad cases did not involve any question concerning 
the scope of the dedication to interstate commerce, or any 
attempt to impose an obligation on a party which was not 
subject to the Commission’s jurisdiction. The question was 
which of the two companies subject to the jurisdiction of the 
Commission should operate—not whether the operation should 
continue. Neither the lessor nor the lessee wanted to have 
the regulated operation cease; both recognized that the com-
mon carrier’s obligation to provide service to the public 
existed independently of the lease and survived its termina-
tion. In short, in neither case was there any question but 
that the lessor was a “common carrier” under the Interstate 
Commerce Act and subject to the obligations imposed by the 
Act.

The importance of this distinction is highlighted by subse-
quent lower court cases interpreting the railroad abandonment 
provision of § 1 (18). In particular, the Court of Appeals for 
the Second Circuit has concluded that Hoboken and Thomp-
son do not “hold or imply that a noncarrier, by merely leasing 
its properties to a carrier, becomes a ‘carrier by railroad,’ 
thus subjecting itself to an obligation to carry on the opera-
tions of its lessee’s railroad . . ..” Meyers v. Famous Realty, 
Inc., 271 F. 2d 811, 814 (1959), cert, denied, 362 U. S. 910;22 

the Interstate Commerce Act to fix the terms and conditions, including 
rentals, for any trackage agreements created after the effective date of 
the Transportation Act of 1940. See 328 U. S., at 146-150.

22 The Commission points out that in Meyers the lessee had previously 
obtained abandonment authorization from the Interstate Commerce Com-
mission. The Second Circuit did not, however, rely on that fact, see 271 
F. 2d, at 814, and, in any event, I fail to see how that distinction sup-
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see also City of New York v. United States, 337 F. Supp. 150, 
153 (EDNY 1972) (three-judge panel); Friendly, Amend-
ment of the Railroad Reorganization Act, 36 Colum. L. Rev. 
27, 47-49 (1936). Thus, instead of supporting the peti-
tioners’ position in this case, the cases dealing with railroad 
abandonment merely illustrate the extent to which petitioners’ 
claim is unprecedented.

Ill
Finally, petitioners argue that the Court of Appeals’ ruling 

should be reversed in order to prevent parties from diverting 
natural gas production from the interstate market at will. 
The answer to this contention is implicit in the discussion of 
Sunray and the Natural Gas Act, Part I, supra, but I will 
address it separately because this Court has long recognized 
that one of the central purposes of the Act is “to protect con-
sumers against exploitation at the hands of natural gas com-
panies.” FPC v. Hope Gas Co., 320 U. S. 591, 610. The 
Commission argues that unless abandonment authorization 
is required in this case, the natural gas companies will be able 
to manipulate and restructure their leases to avoid the Com-
mission’s ratemaking authority. There are three answers to 
this concern.

First, there are few short-term development leases in exist-
ence. The magnitude of the capital investment required 
for exploration and development of oil and gas production 
makes it extremely unattractive for any natural gas company 
to accept a short-term production lease. Indeed, the literature

ports the Commission’s theory in this case, since it argues that the gas 
supply itself was dedicated to interstate commerce. Furthermore, it 
should be noted that Gulf did apply for abandonment authorization, an 
application which the Commission staff considered “superfluous.” 54 
F. P. C., at 151, 10 P. U. R. 4th, at 349. The Commission ruled that the 
application was appropriate on the ground that “[w]e should have all the 
significant parties before us . . . .” Ibid. The question whether Gulf was 
under a duty to request abandonment approval is not before us.
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indicates that the fixed-term leases involved in this case are an 
almost extinct species, and that development leases typically 
survive for as long as production is economically feasible.23

Second, nothing in the Fifth Circuit’s decision affects the 
Commission’s power to require future applicants for certifi-
cates to describe the details of their supply arrangements and 
to withhold approval pending the receipt of appropriate evi-
dence of consent to an unlimited dedication by all interested 
parties. See Sunray Mid-Continent Oil Co. v. FPC, 364 U. S. 
137.24

Finally, the decision of the Fifth Circuit does not in any 
way allow natural gas companies to exercise an “unregulated 
choice” over whether to continue serving the interstate market. 
See FPC v. Moss, 424 U. S. 494, 506 (Burger , C. J., concurring 
in judgment). The Commission’s error in this case was its 
conclusion that the need to obtain abandonment authorization 
was “like an ancient covenant running with the land,” El Paso 
Natural Gas Co., 54 F. P. C. 145, 150, 10 P. U. R. 4th 344, 
348 (1975), which enabled a lessee for a limited term to impose 

23 See 3 H. Williams, Oil and Gas Law §601.1 (1977); Walker, The 
Nature of the Property Interests Created by an Oil Gas Lease in Texas, 
7 Texas L. Rev. 1 (1928).

24 Contrary to the Court’s suggestion, this case has nothing whatsoever 
to do with the question in Sunray of “whether the conditioning power 
could be used to achieve indirectly what the Act did not authorize the 
Commission to do directly.” Ante, at 530. In Sunray petitioner argued 
that the Commission could only approve what the applicant itself pro-
posed. The Court rejected that argument. It then observed in passing 
that if it had accepted petitioner’s position, the Commission could prob-
ably not have used its “conditioning” power to award a certificate of longer 
duration than that prayed for, since that would simply allow the Com-
mission to accomplish indirectly what it could not accomplish directly.

No one questions in this case the Commission’s direct power to with-
hold a certificate pending receipt of evidence that the applicant has the 
power to make an unlimited dedication. Indeed, no one has ever sug-
gested that that might be an issue. Sunray’s observation with respect to 
indirect power is, therefore, simply irrelevant.
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a burden on the lessor’s interest after the expiration of the 
lease. As both the language and history of the Act show, 
Congress did not intend to work such a revolution in property 
interests touching natural gas. It confined the applicability 
of the abandonment provisions to “natural gas companies.” 
But that term is sufficiently flexible to enable the Commission 
to analyze the economic and practical significance of transfers 
of interests in natural gas regardless of the particular label 
applied to any transfer. See United Gas Improvement Co. v. 
Continental Oil Co., 381 U. S. 392.25 The Commission has 
ample authority to prevent manipulation of the Act’s regula-
tory provisions.

Despite the Act’s flexibility, I would not stretch it to reach 
this case. The lessors, as royalty owners, had no control over 
the interstate sales, and even with the lease running without 
interruption, the lessee’s interest was limited to a 50-year 
term. There is no authority in the statute for imposing a 
permanent service obligation on the lessors in this situation. 
Accordingly I would affirm the decision of the Court of Appeals.

25 In United Gas Improvement, producers of gas had long-term sales 
contracts with an interstate pipeline. After the Phillips decision, see supra, 
at 535-536, the parties withdrew their sales contracts and entered into 
lease arrangements which substantially preserved the terms of the prior 
contracts. The Court held that these transactions, however characterized 
by the parties, amounted to “sales” under the Act. Similarly, parties to a 
contract cannot avoid the Commission’s jurisdiction simply by stating that 
their sale of natural gas in interstate commerce “ ‘is not subject to the 
jurisdiction of the Federal Power Commission.’ ” See California v. Lo- 
Vaca Co., 379 U. S. 366, 367-368.
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ZURCHER, CHIEF OF POLICE OF PALO ALTO, et  al . v . 
STANFORD DAILY et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT

No. 76-1484. Argued January 17, 1978—Decided May 31, 1978*

Respondents, a student newspaper that had published articles and photo-
graphs of a clash between demonstrators and police at a hospital, and staff 
members, brought this action under 42 U. S. C. § 1983 against, among 
others, petitioners, law enforcement and district attorney personnel, 
claiming that a search pursuant to a warrant issued on a judge’s finding 
of probable cause that the newspaper (which was not involved in the 
unlawful acts) possessed photographs and negatives revealing the identi-
ties of demonstrators who had assaulted police officers at the hospital 
had deprived respondents of their constitutional rights. The District 
Court granted declaratory relief, holding that the Fourth Amendment 
as made applicable to the States by the Fourteenth forbade the issuance 
of a warrant to search for materials in possession of one not suspected 
of crime unless there is probable cause, based on facts presented in a 
sworn affidavit, to believe that a subpoena duces tecum would be im-
practicable. Failure to honor the subpoena would not alone justify 
issuance of a warrant; it would also have to appear that the possessor 
of the objects sought would disregard a court order not to remove or 
destroy them. The court also held that where the innocent object of 
the search is a newspaper First Amendment interests make the search 
constitutionally permissible “only in the rare circumstance where there 
is a clear showing that (1) important materials will be destroyed or 
removed from the jurisdiction; and (2) a restraining order would be 
futile.” The Court of Appeals affirmed. Held:

1. A State is not prevented by the Fourth and Fourteenth Amend-
ments from issuing a warrant to search for evidence simply because the 
owner or possessor of the place to be searched is not reasonably suspected 
of criminal involvement. The critical element in a reasonable search is 
not that the property owner is suspected of crime but that there is 
reasonable cause to believe that the “things” to be searched for and 
seized are located on the property to which entry is sought. Pp. 553-560.

2. The District Court’s new rule denying search warrants against third

*Together with No. 76-1600, Bergna, District Attorney of Santa Clara 
County, et al. v. Stanford Daily et al., also on certiorari to the same court.
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parties and insisting on subpoenas would undermine law enforcement 
efforts since search warrants are often used early in an investigation 
before all the perpetrators of a crime have been identified; and the 
seemingly blameless third party may be implicated. The delay in em-
ploying a subpoena duces tecum could easily result in disappearance of 
the evidence. Nor would the cause of privacy be served since search 
warrants are more difficult to obtain than subpoenas. Pp. 560-563.

3. Properly administered, the preconditions for a search warrant 
(probable cause, specificity with respect to the place to be searched and 
the things to be seized, and overall reasonableness), which must be 
applied with particular exactitude when First Amendment interests would 
be endangered by the search, are adequate safeguards against the inter-
ference with the press’ ability to gather, analyze, and disseminate news 
that respondents claim would ensue from use of warrants for third- 
party searches of newspaper offices. Pp. 563-567.

550 F. 2d 464, reversed.

Whi te , J., delivered the opinion of the Court, in which Bur ge r , C. J., 
and Bla ck mu n , Pow el l , and Reh nq ui st , JJ., joined. Pow el l , J., filed 
a concurring opinion, post, p. 568. Ste wa rt , J., filed a dissenting opinion, 
in which Mar sha ll , J., joined, post, p. 570. Stev ens , J., filed a dissenting 
opinion, post, p. 577. Bren na n , J., took no part in the consideration or 
decision of the cases.

Robert K. Booth, Jr., argued the cause for petitioners in 
No. 76-1484. With him on the briefs were Marilyn Norek 
Taketa, Melville A. Toff, and Stephen L. Newton.

W. Eric Collins, Deputy Attorney General of California, 
argued the cause for petitioners in No. 76-1600. With him 
on the briefs were Evelle J. Younger, Attorney General, Jack 
R. Winkler, Chief Assistant Attorney General, Edward P. 
O’Brien, Assistant Attorney General, Patrick G. Golden and 
Eugene W. Koster, Deputy Attorneys General, Selby Brown, 
Jr., and Richard K. Abdalah.

Jerome B. Falk, Jr., argued the cause for respondents in 
both cases. With him on the briefs was Anthony G. 
Amsterdam^

|A brief of amici curiae urging reversal was filed for their respective 
States by William J. Baxley, Attorney General of Alabama; Av rum M. 
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Mr . Justice  White  delivered the opinion of the Court.
The terms of the Fourth Amendment, applicable to the 

States by virtue of the Fourteenth Amendment, are familiar:
“The right of the people to be secure in their persons, 

houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath or 
affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized.”

As heretofore understood, the Amendment has not been a 
barrier to warrants to search property on which there is 

Gross, Attorney General of Alaska; Evelle J. Younger, Attorney General 
of California, and W. Eric Collins and Dane R. Gillette, Deputy Attorneys 
General; Arthur K. Bolton, Attorney General of Georgia; Wayne L. 
Kidwell, Attorney General of Idaho; William J. Scott, Attorney General 
of Illinois; Theodore L. Sendak, Attorney General of Indiana; Francis B. 
Burch, Attorney General of Maryland; Francis X. Bellotti, Attorney 
General of Massachusetts; A. F. Summer, Attorney General of Mississippi; 
Paid L. Douglas, Attorney General of Nebraska; David H. Souter, Attor-
ney General of New Hampshire; Toney Anaya, Attorney General of New 
Mexico; James A. Redden, Attorney General of Oregon; Robert P. Kane, 
Attorney General of Pennsylvania; Robert B. Hansen, Attorney General of 
Utah; and Anthony F. Troy, Attorney General of Virginia. A brief of 
amici curiae urging reversal was filed by Frank Carrington, Wayne W. 
Schmidt, Glen R. Murphy, James P. Costello, Robert Smith, and Richard 
F. Mayer for Americans for Effective Law Enforcement, Inc., et al.

Briefs of amici curiae urging affirmance were filed by Dominic P. Gentile, 
John E. Ackerman, and Joseph Beeler for the National Association of 
Criminal Defense Lawyers, Inc.; and by Lloyd N. Cutler, Dennis M. 
Flannery, William T. Lake, A. Stephen Hut, Jr., Arthur B. Hanson, James 
R. Cregan, Erwin G. Krasnow, Richard M. Schmidt, Jr., J. Laurent Scharff, 
Christopher B. Eager, David S. Barr, and Mortimer Becker for the 
Reporters Committee for Freedom of the Press et al.

Briefs of amici curiae were filed by Solicitor General McCree, Assistant 
Attorney General Civiletti, Deputy Solicitor General Frey, Harriet S. 
Shapiro, and Elliot Schulder for the United States; and by Edwin L. 
Miller, Jr., Richard D. Huffman, and Peter C. Lehman for the National 
District Attorneys Assn, et al.



550 OCTOBER TERM, 1977

Opinion of the Court 436 U. S.

probable cause to believe that fruits, instrumentalities, or 
evidence of crime is located, whether or not the owner or 
possessor of the premises to be searched is himself reasonably 
suspected of complicity in the crime being investigated. We 
are now asked to reconstrue the Fourth Amendment and to 
hold for the first time that when the place to be searched is 
occupied by a person not then a suspect, a warrant to search 
for criminal objects and evidence reasonably believed to be 
located there should not issue except in the most unusual 
circumstances, and that except in such circumstances, a sub-
poena duces tecum must be relied upon to recover the objects 
or evidence sought.

I
Late in the day on Friday, April 9, 1971, officers of the Palo 

Alto Police Department and of the Santa Clara County 
Sheriff’s Department responded to a call from the director of 
the Stanford University Hospital requesting the removal of a 
large group of demonstrators who had seized the hospital’s 
administrative offices and occupied them since the previous 
afternoon. After several futile efforts to persuade the demon-
strators to leave peacefully, more drastic measures were 
employed. The demonstrators had barricaded the doors at 
both ends of a hall adjacent to the administrative offices. The 
police chose to force their way in at the west end of the 
corridor. As they did so, a group of demonstrators emerged 
through the doors at the east end and, armed with sticks and 
clubs, attacked the group of nine police officers stationed there. 
One officer was knocked to the floor and struck repeatedly on 
the head; another suffered a broken shoulder. All nine were 
injured.1 There were no police photographers at the east 
doors, and most bystanders and reporters were on the west side. 
The officers themselves were able to identify only two of their

1 There was extensive damage to the administrative offices resulting from 
the occupation and the removal of the demonstrators.
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assailants, but one of them did see at least one person photo-
graphing the assault at the east doors.

On Sunday, April 11, a special edition of the Stanford Daily 
(Daily), a student newspaper published at Stanford Univer-
sity, carried articles and photographs devoted to the hospital 
protest and the violent clash between demonstrators and 
police. The photographs carried the byline of a Daily staff 
member and indicated that he had been at the east end of the 
hospital hallway where he could have photographed the assault 
on the nine officers. The next day, the Santa Clara County 
District Attorney’s Office secured a warrant from the Munic-
ipal Court for an immediate search of the Daily’s offices for 
negatives, film, and pictures showing the events and occur-
rences at the hospital on the evening of April 9. The warrant 
issued on a finding of “just, probable and reasonable cause 
for believing that: Negatives and photographs and films, evi-
dence material and relevant to the identity of the perpetrators 
of felonies, to wit, Battery on a Peace Officer, and Assault with 
Deadly Weapon, will be located [on the premises of the 
Daily].” App. 31-32. The warrant affidavit contained no 
allegation or indication that members of the Daily staff were 
in any way involved in unlawful acts at the hospital.

The search pursuant to the warrant was conducted later that 
day by four police officers and took place in the presence of 
some members of the Daily staff. The Daily’s photographic 
laboratories, filing cabinets, desks, and wastepaper baskets were 
searched. Locked drawers and rooms were not opened. The 
officers apparently had opportunity to read notes and cor-
respondence during the search; but, contrary to claims of the 
staff, the officers denied that they had exceeded the limits of 
the warrant.2 They had not been advised by the staff that the 
areas they were searching contained confidential materials. 
The search revealed only the photographs that had already 

2 The District Court did not find it necessary to resolve this dispute.
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been published on April 11, and no materials were removed 
from the Daily’s office.

A month later the Daily and various members of its staff, 
respondents here, brought a civil action in the United States 
District Court for the Northern District of California seeking 
declaratory and injunctive relief under 42 U. S. C. § 1983 
against the police officers who conducted the search, the chief 
of police, the district attorney and one of his deputies, and the 
judge who had issued the warrant. The complaint alleged 
that the search of the Daily’s office had deprived respondents 
under color of state law of rights secured to them by the First, 
Fourth, and Fourteenth Amendments of the United States 
Constitution.

The District Court denied the request for an injunction 
but, on respondents’ motion for summary judgment, granted 
declaratory relief. 353 F. Supp. 124 (1972). The court did 
not question the existence of probable cause to believe that 
a crime had been committed and to believe that relevant 
evidence would be found on the Daily’s premises. It held, 
however, that the Fourth and Fourteenth Amendments for-
bade the issuance of a warrant to search for materials in 
possession of one not suspected of crime unless there is proba-
ble cause to believe, based on facts presented in a sworn affi-
davit, that a subpoena duces tecum would be impracticable. 
Moreover, the failure to honor a subpoena would not alone 
justify a warrant; it must also appear that the possessor of 
the objects sought would disregard a court order not to remove 
or destroy them. The District Court further held that where 
the innocent object of the search is a newspaper, First Amend-
ment interests are also involved and that such a search is 
constitutionally permissible “only in the rare circumstance 
where there is a clear showing that (1) important materials 
will be destroyed or removed from the jurisdiction; and (2) a 
restraining order would be futile.” Id., at 135. Since these 
preconditions to a valid warrant had not been satisfied here,
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the search of the Daily’s offices was declared to have been 
illegal. The Court of Appeals affirmed per curiam, adopting 
the opinion of the District Court. 550 F. 2d 464 (CA9 
1977).3 We issued the writs of certiorari requested by peti-
tioners. 434 U. S. 816 (1977).4 We reverse.

II
The issue here is how the Fourth Amendment is to be 

construed and applied to the “third party” search, the recurring 
situation where state authorities have probable cause to believe 
that fruits, instrumentalities, or other evidence of crime is 
located on identified property but do not then have probable 
cause to believe that the owner or possessor of the property is 
himself implicated in the crime that has occurred or is 
occurring. Because under the District Court’s rule impracti-
cability can be shown only by furnishing facts demonstrating 
that the third party will not only disobey the subpoena but 
also ignore a restraining order not to move or destroy the 
property, it is apparent that only in unusual situations could 
the State satisfy such a severe burden and that for all practical 
purposes the effect of the rule is that fruits, instrumentalities, 
and evidence of crime may be recovered from third parties only 
by subpoena, not by search warrant. At least, we assume that 
the District Court did not intend its rule to be toothless and 
anticipated that only subpoenas would be available in many 
cases where without the rule a search warrant would issue.

3 The Court of Appeals also approved the award of attorney’s fees to 
respondents pursuant to the Civil Rights Attorney’s Fees Awards Act of 
1976, 42 U. S. C. § 1988 (1976 ed.). We do not consider the propriety 
of this award in light of our disposition on the merits reversing the 
judgment upon which the award was predicated.

4 Petitioners in No. 76-1484 are the chief of police and the officers under 
his command who conducted the search. Petitioners in No. 76-1600 are 
the district attorney and a deputy district attorney who participated in the 
obtaining of the search warrant. The action against the judge who issued 
the warrant was subsequently dismissed upon the motion of respondents.
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It is an understatement to say that there is no direct 
authority in this or any other federal court for the District 
Court’s sweeping revision of the Fourth Amendment.5 Under 
existing law, valid warrants may be issued to search any 
property, whether or not occupied by a third party, at which 
there is probable cause to believe that fruits, instrumentalities, 
or evidence of a crime will be found. Nothing on the face of 
the Amendment suggests that a third-party search warrant 
should not normally issue. The Warrant Clause speaks of 
search warrants issued on “probable cause” and “particularly 
describing the place to be searched, and the persons or things 
to be seized.” In situations where the State does not seek to 
seize “persons” but only those “things” which there is proba-
ble cause to believe are located on the place to be searched, 
there is no apparent basis in the language of the Amendment 
for also imposing the requirements for a valid arrest—proba-
ble cause to believe that the third party is implicated in the 
crime.

As the Fourth Amendment has been construed and applied 
by this Court, “when the State’s reason to believe incrimi-
nating evidence will be found becomes sufficiently great, the 
invasion of privacy becomes justified and a warrant to search 
and seize will issue.” Fisher v. United States, 425 U. S. 391, 
400 (1976). In Camara v. Municipal Court, 387 U. S. 523, 
534-535 (1967), we indicated that in applying the “probable 
cause” standard “by which a particular decision to search is

5 Respondents rely on four state cases to support the holding that a 
warrant may not issue unless it is shown that a subpoena is impracticable: 
Owens v. Way, 141 Ga. 796, 82 S. E. 132 (1914); Newberry v. Carpenter, 
107 Mich. 567, 65 N. W. 530 (1895); People v. Carver, 172 Mise. 820, 16 
N. Y. S. 2d 268 (County Ct. 1939); and Commodity Mjg. Co. n . Moore, 
198 N. Y. S. 45 (Sup. Ct. 1923). None of these cases, however, stands for 
the proposition arrived at by the District Court and urged by respondents. 
The District Court also drew upon Bacon v. United States, 449 F. 2d 933 
(CA9 1971), but that case dealt with arrest of a material witness and is 
unpersuasive with respect to the search for criminal evidence.
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tested against the constitutional mandate of reasonableness,” 
it is necessary “to focus upon the governmental interest which 
allegedly justifies official intrusion” and that in criminal 
investigations a warrant to search for recoverable items is 
reasonable “only when there is ‘probable cause’ to believe that 
they will be uncovered in a particular dwelling.” Search 
warrants are not directed at persons ; they authorize the search 
of “place[s]” and the seizure of “things,” and as a constitu-
tional matter they need not even name the person from whom 
the things will be seized. United States v. Kahn, 415 U. S. 
143, 155 n. 15 (1974).

Because the State’s interest in enforcing the criminal law 
and recovering evidence is the same whether the third party 
is culpable or not, the premise of the District Court’s holding 
appears to be that state entitlement to a search warrant 
depends on the culpability of the owner or possessor of the 
place to be searched and on the State’s right to arrest him. 
The cases are to the contrary. Prior to Camara v. Municipal 
Court, supra, and See v. Seattle, 387 U. S. 541 (1967), the cen-
tral purpose of the Fourth Amendment was seen to be the 
protection of the individual against official searches for evi-
dence to convict him of a crime. Entries upon property for 
civil purposes, where the occupant was suspected of no crimi-
nal conduct whatsoever, involved a more peripheral con-
cern and the less intense “right to be secure from intrusion 
into personal privacy.” Frank v. Maryland, 359 U. S. 360, 
365 (1959); Camara v. Municipal Court, supra, at 530. 
Such searches could proceed without warrant, as long as 
the State’s interest was sufficiently substantial. Under this 
view, the Fourth Amendment was more protective where the 
place to be searched was occupied by one suspected of crime 
and the search was for evidence to use against him. Camara 
and See, disagreeing with Frank to this extent, held that a 
warrant is required where entry is sought for civil purposes, as 
well as when criminal law enforcement is involved. Neither 
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case, however, suggested that to secure a search warrant the 
owner or occupant of the place to be inspected or searched must 
be suspected of criminal involvement. Indeed, both cases held 
that a less stringent standard of probable cause is acceptable 
where the entry is not to secure evidence of crime against the 
possessor.

We have suggested nothing to the contrary since Camara 
and See. Indeed, Colonnade Catering Corp. v. United States, 
397 U. S. 72 (1970), and United States v. Biswell, 406 U. S. 311 
(1972), dispensed with the warrant requirement in cases 
involving limited types of inspections and searches.

The critical element in a reasonable search is not that the 
owner of the property is suspected of crime but that there is 
reasonable cause to believe that the specific “things” to be 
searched for and seized are located on the property to which 
entry is sought.6 In Carroll v. United States, 267 U. S. 132

6 The same view has been expressed by those who have given close 
attention to the Fourth Amendment. “It does not follow, however, that 
probable cause for arrest would justify the issuance of a search warrant, or, 
on the other hand, that probable cause for a search warrant would 
necessarily justify an arrest. Each requires probabilities as to somewhat 
different facts and circumstances—a point which is seldom made explicit in 
the appellate cases. . . .

“This means, for one thing, that while probable cause for arrest requires 
information justifying a reasonable belief that a crime has been committed 
and that a particular person committed it, a search warrant may be issued 
on a complaint which does not identify any particular person as the likely 
offender. Because the complaint for a search warrant is not ‘filed as the 
basis of a criminal prosecution,’ it need not identify the person in charge 
of the premises or name the person in possession or any other person as 
the offender.” LaFave, Search and Seizure: “The Course of True Law . . . 
Has Not . . . Run Smooth,” U. Ill. Law Forum 255, 260-261 (1966) 
(footnotes omitted).

“Furthermore, a warrant may issue to search the premises of anyone, 
without any showing that the occupant is guilty of any offense whatever.” 
T. Taylor, Two Studies in Constitutional Interpretation 48-49 (1969). 
“Search warrants may be issued only by a neutral and detached judicial 
officer, upon a showing of probable cause—that is, reasonable grounds to 
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(1925), it was claimed that the seizure of liquor was uncon-
stitutional because the occupant of a car stopped with proba-
ble cause to believe that it was carrying illegal liquor was not 
subject to arrest. The Court, however, said:

“If their theory were sound, their conclusion would be. 
The validity of the seizure then would turn wholly on the 
validity of the arrest without a seizure. But the theory 
is unsound. The right to search and the validity of the 
seizure are not dependent on the right to arrest. They 
are dependent on the reasonable cause the seizing officer 
has for belief that the contents of the automobile offend 
against the law.” Id., at 158-159.

The Court’s ultimate conclusion was that “the officers here 
had justification for the search and seizure,” that is, a reason-
able “belief that intoxicating liquor was being transported in 
the automobile which they stopped and searched.” Id., at 
162. See also Husty v. United States, 282 U. S. 694, 700-701 
(1931).

believe—that criminally related objects are in the place which the warrant 
authorizes to be searched, at the time when the search is authorized to be 
conducted.” Amsterdam, Perspectives on the Fourth Amendment, 58 
Minn. L. Rev. 349, 358 (1974) (footnotes omitted).

“Two conclusions necessary to the issuance of the warrant must be 
supported by substantial evidence: that the items sought are in fact 
seizable by virtue of being connected with criminal activity, and that the 
items will be found in the place to be searched. By comparison, the right 
of arrest arises only when a crime is committed or attempted in the 
presence of the arresting officer or when the officer has ‘reasonable grounds 
to believe’—sometimes stated ‘probable cause to believe’—that a felony has 
been committed by the person to be arrested. Although it would appear 
that the conclusions which justify either arrest or the issuance of a search 
warrant must be supported by evidence of the same degree of probity, it 
is clear that the conclusions themselves are not identical.

“In the case of arrest, the conclusion concerns the guilt of the arrestee, 
whereas in the case of search warrants, the conclusions go to the connection 
of the items sought with crime and to their present location.” Comment, 
28 U. Chi. L. Rev. 664, 687 (1961) (footnotes omitted).
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Federal Rule Crim. Proc. 41, which reflects “[t]he Fourth 
Amendment’s policy against unreasonable searches and 
seizures,” United States v. Ventresca, 380 U. S. 102, 105 n. 1 
(1965), authorizes warrants to search for contraband, fruits 
or instrumentalities of crime, or “any . . . property that con-
stitutes evidence of the commission of a criminal offense . .. .” 
Upon proper showing, the warrant is to issue “identifying the 
property and naming or describing the person or place to be 
searched.” Probable cause for the warrant must be presented, 
but there is nothing in the Rule indicating that the officers 
must be entitled to arrest the owner of the “place” to be 
searched before a search warrant may issue and the “property” 
may be searched for and seized. The Rule deals with war-
rants to search, and is unrelated to arrests. Nor is there any-
thing in the Fourth Amendment indicating that absent proba-
ble cause to arrest a third party, resort must be had to a 
subpoena.7

The Court of Appeals for the Sixth Circuit expressed the 
correct view of Rule 41 and of the Fourth Amendment when, 
contrary to the decisions of the Court of Appeals and the Dis-
trict Court in the present litigation, it ruled that “[o]nce it is 
established that probable cause exists to believe a federal crime 
has been committed a warrant may issue for the search of any 
property which the magistrate has probable cause to believe 
may be the place of concealment of evidence of the crime.” 
United States v. Manufacturers Nat. Bank of Detroit, 536 F. 
2d 699, 703 (1976), cert, denied sub nom. Wingate v. United 
States, 429 U. S. 1039 (1977). Accord, State v. Tunnel Citgo 
Services, 149 N. J. Super. 427, 433, 374 A. 2d 32, 35 (1977).

The net of the matter is that “[s] earches and seizures, in a

7 Petitioners assert that third-party searches have long been authorized 
under Cal. Penal Code Ann. § 1524 (West 1970), which provides that fruits, 
instrumentalities, and evidence of crime “may be taken on the warrant from 
any place, or from any person in whose possession [they] may be.” The 
District Court did not advert to this provision.
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technical sense, are independent of, rather than ancillary to, 
arrest and arraignment.” ALI, A Model Code of Pre-Arraign- 
ment Procedure, Commentary 491 (Proposed Off. Draft 1975). 
The Model Code provides that the warrant application “shall 
describe with particularity the individuals or places to be 
searched and the individuals or things to be seized, and shall 
be supported by one or more affidavits particularly setting 
forth the facts and circumstances tending to show that such 
individuals or things are or will be in the places, or the things 
are or will be in possession of the individuals, to be searched.” 
§ SS 220.1 (3). There is no suggestion that the occupant of 
the place to be searched must himself be implicated in 
misconduct.

Against this background, it is untenable to conclude that 
property may not be searched unless its occupant is reasonably 
suspected of crime and is subject to arrest. And if those 
considered free of criminal involvement may nevertheless be 
searched or inspected under civil statutes, it is difficult to 
understand why the Fourth Amendment would prevent entry 
onto their property to recover evidence of a crime not com-
mitted by them but by others. As we understand the structure 
and language of the Fourth Amendment and our cases ex-
pounding it, valid warrants to search property may be issued 
when it is satisfactorily demonstrated to the magistrate that 
fruits, instrumentalities, or evidence of crime is located on 
the premises. The Fourth Amendment has itself struck the 
balance between privacy and public need, and there is no 
occasion or justification for a court to revise the Amendment 
and strike a new balance by denying the search warrant in the 
circumstances present here and by insisting that the investiga-
tion proceed by subpoena duces tecum, whether on the theory 
that the latter is a less intrusive alternative or otherwise.

This is not to question that “reasonableness” is the over-
riding test of compliance with the Fourth Amendment or to 
assert that searches, however or whenever executed, may never 
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be unreasonable if supported by a warrant issued on probable 
cause and properly identifying the place to be searched and the 
property to be seized. We do hold, however, that the courts 
may not, in the name of Fourth Amendment reasonableness, 
prohibit the States from issuing warrants to search for evidence 
simply because the owner or possessor of the place to be 
searched is not then reasonably suspected of criminal 
involvement.

Ill
In any event, the reasons presented by the District Court 

and adopted by the Court of Appeals for arriving at its remark-
able conclusion do not withstand analysis. First, as we have 
said, it is apparent that whether the third-party occupant is 
suspect or not, the State’s interest in enforcing the criminal 
law and recovering the evidence remains the same; and it is 
the seeming innocence of the property owner that the District 
Court relied on to foreclose the warrant to search. But, as 
respondents themselves now concede, if the third party knows 
that contraband or other illegal materials are on his property, he 
is sufficiently culpable to justify the issuance of a search war-
rant. Similarly, if his ethical stance is the determining factor, 
it seems to us that whether or not he knows that the sought- 
after articles are secreted on his property and whether or not 
he knows that the articles are in fact the fruits, instrumen-
talities, or evidence of crime, he will be so informed when the 
search warrant is served, and it is doubtful that he should then 
be permitted to object to the search, to withhold, if it is there, 
the evidence of crime reasonably believed to be possessed by 
him or secreted on his property, and to forbid the search and 
insist that the officers serve him with a subpoena duces tecum.

Second, we are unpersuaded that the District Court’s new 
rule denying search warrants against third parties and insisting 
on subpoenas would substantially further privacy interests 
without seriously undermining law enforcement efforts. 
Because of the fundamental public interest in implementing
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the criminal law, the search warrant, a heretofore effective and 
constitutionally acceptable enforcement tool, should not be 
suppressed on the basis of surmise and without solid evidence 
supporting the change. As the District Court understands it, 
denying third-party search warrants would not have substan-
tial adverse effects on criminal investigations because the 
nonsuspect third party, once served with a subpoena, will 
preserve the evidence and ultimately lawfully respond. The 
difficulty with this assumption is that search warrants are often 
employed early in an investigation, perhaps before the identity 
of any likely criminal and certainly before all the perpetrators 
are or could be known. The seemingly blameless third party 
in possession of the fruits or evidence may not be innocent at 
all; and if he is, he may nevertheless be so related to or so 
sympathetic with the culpable that he cannot be relied upon 
to retain and preserve the articles that may implicate his 
friends, or at least not to notify those who would be damaged 
by the evidence that the authorities are aware of its location. 
In any event, it is likely that the real culprits will have access 
to the property, and the delay involved in employing the 
subpoena duces tecum, offering as it does the opportunity to 
litigate its validity, could easily result in the disappearance of 
the evidence, whatever the good faith of the third party.

Forbidding the warrant and insisting on the subpoena 
instead when the custodian of the object of the search is not 
then suspected of crime, involves hazards to criminal investi-
gation much more serious than the District Court believed; 
and the record is barren of anything but the District Court’s 
assumptions to support its conclusions.8 At the very least, the 

8 It is also far from clear, even apart from the dangers of destruction and 
removal, whether the use of the subpoena duces tecum, under circumstances 
where there is probable cause to believe that a crime has been committed 
and that the materials sought constitute evidence of its commission will 
result in the production of evidence with sufficient regularity to satisfy the 
public interest in law enforcement. Unlike the individual whose privacy 
is invaded by a search, the recipient of a subpoena may assert the Fifth
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burden of justifying a major revision of the Fourth Amend-
ment has not been carried.

We are also not convinced that the net gain to privacy 
interests by the District Court’s new rule would be worth the 
candle.* 9 In the normal course of events, search warrants are

Amendment privilege against self-incrimination in response to a summons to 
produce evidence or give testimony. See Maness v. Meyers, 419 U. S. 449 
(1975). This privilege is not restricted to suspects. We have construed 
it broadly as covering any individual who might be incriminated by the 
evidence in connection with which the privilege is asserted. Hoffman v. 
United States, 341 U. S. 479 (1951). The burden of overcoming an 
assertion of the Fifth Amendment privilege, even if prompted by a desire 
not to cooperate rather than any real fear of self-incrimination, is one which 
prosecutors would rarely be able to meet in the early stages of an investiga-
tion despite the fact they did not regard the witness as a suspect. Even 
time spent litigating such matters could seriously impede criminal 
investigations.

9 We reject totally the reasoning of the District Court that additional 
protections are required to assure that the Fourth Amendment rights of 
third parties are not violated because of the unavailability of the exclu-
sionary rule as a deterrent to improper searches of premises in the control 
of nonsuspects. 353 F. Supp. 124, 131-132 (1972). In Alderman v. United 
States, 394 U. S. 165 (1969), we expressly ruled that suppression of the fruits 
of a Fourth Amendment violation may be urged only by those whose 
rights were infringed by the search itself and not by those aggrieved 
solely by the introduction of incriminating evidence. The predicate for this 
holding was that the additional deterrent effect of permitting defendants 
whose Fourth Amendment rights had not been violated to challenge 
infringements of the privacy interests of others did not “justify further 
encroachment upon the public interest in prosecuting those accused of 
crime and having them acquitted or convicted on the basis of all the 
evidence which exposes the truth.” Id., at 175. For similar reasons, we 
conclude that the interest in deterring illegal third-party searches does not 
justify a rule such as that adopted by the District Court. It is probably 
seldom that police during the investigatory stage when most searches occur 
will be so convinced that no potential defendant will have standing to 
exclude evidence on Fourth Amendment grounds that they will feel free to 
ignore constitutional restraints. In any event, it would be placing the cart 
before the horse to prohibit searches otherwise conforming to the Fourth 
Amendment because of a perception that the deterrence provided by the 
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more difficult to obtain than subpoenas, since the latter do not 
involve the judiciary and do not require proof of probable 
cause. Where, in the real world, subpoenas would suffice, it 
can be expected that they will be employed by the rational 
prosecutor. On the other hand, when choice is available under 
local law and the prosecutor chooses to use the search warrant, 
it is unlikely that he has needlessly selected the more difficult 
course. His choice is more likely to be based on the solid 
belief, arrived at through experience but difficult, if not impos-
sible, to sustain in a specific case, that the warranted search is 
necessary to secure and to avoid the destruction of evidence.10

IV
The District Court held, and respondents assert here, that 

whatever may be true of third-party searches generally, where 
the third party is a newspaper, there are additional factors 
derived from the First Amendment that justify a nearly per se 
rule forbidding the search warrant and permitting only the 
subpoena duces tecum. The general submission is that 
searches of newspaper offices for evidence of crime reasonably 
believed to be on the premises will seriously threaten the 
ability of the press to gather, analyze, and disseminate news. 
This is said to be true for several reasons: First, searches will 
be physically disruptive to such an extent that timely publica-
tion will be impeded. Second, confidential sources of infor-

existing rules of standing is insufficient to discourage illegal searches. Cf. 
Warden v. Hayden, 387 U. S. 294, 309 (1967). Finally, the District Court 
overlooked the fact that the California Supreme Court has ruled as a 
matter of state law that the legality of a search and seizure may be 
challenged by anyone against whom evidence thus obtained is used. 
Kaplan v. Superior Court, 6 Cal. 3d 150, 491 P. 2d 1 (1971).

10 Petitioners assert that the District Court ignored the realities of 
California law and practice that are said to preclude or make very difficult 
the use of subpoenas as investigatory techniques. If true, the choice of 
procedures may not always be open to the diligent prosecutor in the 
State of California.
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mation will dry up, and the press will also lose opportunities 
to cover various events because of fears of the participants 
that press files will be readily available to the authorities. 
Third, reporters will be deterred from recording and preserving 
their recollections for future use if such information is subject 
to seizure. Fourth, the processing of news and its dissemina-
tion will be chilled by the prospects that searches will disclose 
internal editorial deliberations. Fifth, the press will resort 
to self-censorship to conceal its possession of information of 
potential interest to the police.

It is true that the struggle from which the Fourth Amend-
ment emerged “is largely a history of conflict between the 
Crown and the press,” Stanford v. Texas, 379 U. S. 476, 482 
(1965), and that in issuing warrants and determining the 
reasonableness of a search, state and federal magistrates should 
be aware that “unrestricted power of search and seizure could 
also be an instrument for stifling liberty of expression.” 
Marcus v. Search Warrant, 367 U. S. 717, 729 (1961). Where 
the materials sought to be seized may be protected by the 
First Amendment, the requirements of the Fourth Amend-
ment must be applied with “scrupulous exactitude.” Stanford 
v. Texas, supra, at 485. “A seizure reasonable as to one type 
of material in one setting may be unreasonable in a different 
setting or with respect to another kind of material.” Roaden 
v. Kentucky, 413 U. S. 496, 501 (1973). Hence, in Stanford v. 
Texas, the Court invalidated a warrant authorizing the search 
of a private home for all books, records, and other materials 
relating to the Communist Party, on the ground that whether 
or not the warrant would have been sufficient in other contexts, 
it authorized the searchers to rummage among and make 
judgments about books and papers and was the functional 
equivalent of a general warrant, one of the principal targets of 
the Fourth Amendment. Where presumptively protected 
materials are sought to be seized, the warrant requirement 
should be administered to leave as little as possible to the 
discretion or whim of the officer in the field.
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Similarly, where seizure is sought of allegedly obscene 
materials, the judgment of the arresting officer alone is insuf-
ficient to justify issuance of a search warrant or a seizure 
without a warrant incident to arrest. The procedure for 
determining probable cause must afford an opportunity for the 
judicial officer to “focus searchingly on the question of obscen-
ity.” Marcus v. Search Warrant, supra, at 732; A Quantity 
of Books v. Kansas, 378 U. S. 205, 210 (1964); Lee Art 
Theatre, Inc. v. Virginia, 392 U. S. 636, 637 (1968); Roaden v. 
Kentucky, supra, at 502; Heller v. New York, 413 U. S. 483, 
489 (1973).

Neither the Fourth Amendment nor the cases requiring 
consideration of First Amendment values in issuing search 
warrants, however, call for imposing the regime ordered by the 
District Court. Aware of the long struggle between Crown 
and press and desiring to curb unjustified official intrusions, the 
Framers took the enormously important step of subjecting 
searches to the test of reasonableness and to the general rule 
requiring search warrants issued by neutral magistrates. They 
nevertheless did not forbid warrants where the press was 
involved, did not require special showings that subpoenas 
would be impractical, and did not insist that the owner of the 
place to be searched, if connected with the press, must be 
shown to be implicated in the offense being investigated. 
Further, the prior cases do no more than insist that the courts 
apply the warrant requirements with particular exactitude 
when First Amendment interests would be endangered by the 
search. As we see it, no more than this is required where the 
warrant requested is for the seizure of criminal evidence 
reasonably believed to be on the premises occupied by a 
newspaper. Properly administered, the preconditions for a 
warrant—probable cause, specificity with respect to the place 
to be searched and the things to be seized, and overall reason-
ableness—should afford sufficient protection against the harms 
that are assertedly threatened by warrants for searching 
newspaper offices.
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There is no reason to believe, for example, that magistrates 
cannot guard against searches of the type, scope, and intru-
siveness that would actually interfere with the timely publi-
cation of a newspaper. Nor, if the requirements of specificity 
and reasonableness are properly applied, policed, and observed, 
will there be any occasion or opportunity for officers to 
rummage at large in newspaper files or to intrude into or to 
deter normal editorial and publication decisions. The warrant 
issued in this case authorized nothing of this sort. Nor are we 
convinced, any more than we were in Branzburg v. Hayes, 408 
U. S. 665 (1972), that confidential sources will disappear and 
that the press will suppress news because of fears of warranted 
searches. Whatever incremental effect there may be in this 
regard if search warrants, as well as subpoenas, are permissible 
in proper circumstances, it does not make a constitutional 
difference in our judgment.

The fact is that respondents and amici have pointed to only 
a very few instances in the entire United States since 1971 
involving the issuance of warrants for searching newspaper 
premises. This reality hardly suggests abuse; and if abuse 
occurs, there will be time enough to deal with it. Further-
more, the press is not only an important, critical, and valuable 
asset to society, but it is not easily intimidated—nor should it 
be.

Respondents also insist that the press should be afforded 
opportunity to litigate the State’s entitlement to the material 
it seeks before it is turned over or seized and that whereas the 
search warrant procedure is defective in this respect, resort to 
the subpoena would solve the problem. The Court has held 
that a restraining order imposing a prior restraint upon free 
expression is invalid for want of notice and opportunity for a 
hearing, Carroll v. Princess Anne, 393 U. S. 175 (1968), and 
that seizures not merely for use as evidence but entirely 
removing arguably protected materials from circulation may 
be effected only after an adversary hearing and a judicial
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finding of obscenity. A Quantity of Books v. Kansas, supra. 
But presumptively protected materials are not necessarily 
immune from seizure under warrant for use at a criminal trial. 
Not every such seizure, and not even most, will impose a prior 
restraint. Heller v. New York, supra. And surely a warrant 
to search newspaper premises for criminal evidence such as the 
one issued here for news photographs taken in a public place 
carries no realistic threat of prior restraint or of any direct 
restraint whatsoever on the publication of the Daily or on its 
communication of ideas. The hazards of such warrants can 
be avoided by a neutral magistrate carrying out his responsi-
bilities under the Fourth Amendment, for he has ample tools 
at his disposal to confine warrants to search within reasonable 
limits.

We note finally that if the evidence sought by warrant 
is sufficiently connected with the crime to satisfy the probable-
cause requirement, it will very likely be sufficiently relevant to 
justify a subpoena and to withstand a motion to quash. Fur-
ther, Fifth Amendment and state shield-law objections that 
might be asserted in opposition to compliance with a sub-
poena are largely irrelevant to determining the legality of a 
search warrant under the Fourth Amendment. Of course, 
the Fourth Amendment does not prevent or advise against 
legislative or executive efforts to establish nonconstitutional 
protections against possible abuses of the search warrant pro-
cedure, but we decline to reinterpret the Amendment to impose 
a general constitutional barrier against warrants to search 
newspaper premises, to require resort to subpoenas as a 
general rule, or to demand prior notice and hearing in connec-
tion with the issuance of search warrants.

V
We accordingly reject the reasons given by the District 

Court and adopted by the Court of Appeals for holding the 
search for photographs at the Stanford Daily to have been
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unreasonable within the meaning of the Fourth Amendment 
and in violation of the First Amendment. Nor has anything 
else presented here persuaded us that the Amendments for-
bade this search. It follows that the judgment of the Court 
of Appeals is reversed.

So ordered.

Mr . Justi ce  Brennan  took no part in the consideration or 
decision of these cases.

Mr . Justi ce  Powell , concurring.
I join the opinion of the Court, and I write simply to 

emphasize what I take to be the fundamental error of Mr . 
Justice  Stewar t ’s dissenting opinion. As I understand that 
opinion, it would read into the Fourth Amendment, as a new 
and per se exception, the rule that any search of an entity 
protected by the Press Clause of the First Amendment is un-
reasonable so long as a subpoena could be used as a substitute 
procedure. Even aside from the difficulties involved in decid-
ing on a case-by-case basis whether a subpoena can serve as 
an adequate substitute,1 I agree with the Court that there is 
no constitutional basis for such a reading.

1 For example, respondents had announced a policy of destroying any 
photographs that might aid prosecution of protesters. App. 118, 152-153. 
While this policy probably reflected the deep feelings of the Vietnam era, 
and one may assume that under normal circumstances few, if any, press 
entities would adopt a policy so hostile to law enforcement, respondents’ 
policy at least illustrates the possibility of such hostility. Use of a sub-
poena, as proposed by the dissent, would be of no utility in face of a 
policy of destroying evidence. And unless the policy were publicly an-
nounced, it probably would be difficult to show the impracticality of a 
subpoena as opposed to a search warrant.

At oral argument, counsel for respondents stated that the announced 
policy of the Stanford Daily conceivably could have extended to the 
destruction of evidence of any crime:

“QUESTION: Let us assume you had a picture of the commission of a 
crime. For example, in banks they take pictures regularly of, not only
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If the Framers had believed that the press was entitled to 
a special procedure, not available to others, when govern-
ment authorities required evidence in its possession, one 
would have expected the terms of the Fourth Amendment to 
reflect that belief. As the opinion of the Court points out, 
the struggle from which the Fourth Amendment emerged was 
that between Crown and press. Ante, at 564. The Framers 
were painfully aware of that history, and their response to it 
was the Fourth Amendment. Ante, at 565. Hence, there is 
every reason to believe that the usual procedures contem-
plated by the Fourth Amendment do indeed apply to the 
press, as to every other person.

This is not to say that a warrant which would be sufficient 
to support the search of an apartment or an automobile neces-
sarily would be reasonable in supporting the search of a 

of robbery but of murder committed in a bank and there have been pic-
tures taken of the actual pulling of the trigger or the pointing of the gun 
and pulling of the trigger. There is a very famous one related to the 
assassination of President Kennedy.

“What would the policy of the Stanford Daily be with respect to that? 
Would it feel free to destroy it at any time before a subpoena had been 
served?

“MR. FALK: The—literally read, the policy of the Daily requires me 
to give an affirmative answer. I find it hard to believe that in an example 
such as that, that the policy would have been carried out. It was not 
addressed to a picture of that kind or in that context.

“QUESTION: Well, I am sure you were right. I was just getting to 
the scope of your theory.

“MR. FALK: Our—
“QUESTION: What is the difference between the pictures Justice 

Powell just described and the pictures they were thought to have?
“MR. FALK: Well, it simply is a distinction that—
“QUESTION: Attacking police officers instead of the President. That 

is the only difference.” Tr. of Oral Arg. 39-40.
While the existence of this policy was not before the magistrate at the 
time of the warrant’s issuance, 353 F. Supp. 124, 135 n. 16 (ND Cal. 1972), 
it illustrates the possible dangers of creating separate standards for the 
press alone.
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newspaper office. As the Court’s opinion makes clear, ante, 
at 564-565, the magistrate must judge the reasonableness of 
every warrant in light of the circumstances of the particular 
case, carefully considering the description of the evidence 
sought, the situation of the premises, and the position and 
interests of the owner or occupant. While there is no justifica-
tion for the establishment of a separate Fourth Amendment 
procedure for the press, a magistrate asked to issue a warrant 
for the search of press offices can and should take cognizance 
of the independent values protected by the First Amendment— 
such as those highlighted by Mr . Just ice  Stewart —when he 
weighs such factors. If the reasonableness and particularity 
requirements are thus applied, the dangers are likely to be 
minimal.2 Ibid.

In any event, considerations such as these are the province 
of the Fourth Amendment. There is no authority either in 
history or in the Constitution itself for exempting certain 
classes of persons or entities from its reach.3

Mr . Justi ce  Stewart , with whom Mr . Justi ce  Marshall  
joins, dissenting.

Believing that the search by the police of the offices of the

2 Similarly, the magnitude of a proposed search directed at any third 
party and the nature and significance of the material sought are factors 
properly considered as bearing on the reasonableness and particularity 
requirements. Moreover, there is no reason why police officers executing 
a warrant should not seek the cooperation of the subject party, in order 
to prevent needless disruption.

3 The concurring opinion in Branzburg v. Hayes, 408 U. S. 665, 709-710 
(1972) (Pow ell , J.), does not support the view that the Fourth Amend-
ment contains an implied exception for the press, through the operation of 
the First Amendment. That opinion noted only that in considering a 
motion to quash a subpoena directed to a newsman, the court should 
balance the competing values of a free press and the societal interest in 
detecting and prosecuting crime. The concurrence expressed no doubt as 
to the applicability of the subpoena procedure to members of the press. 
Rather than advocating the creation of a special procedural exception for
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Stanford Daily infringed the First and Fourteenth Amend-
ments’ guarantee of a free press, I respectfully dissent.1

I
It seems to me self-evident that police searches of news-

paper offices burden the freedom of the press. The most 
immediate and obvious First Amendment injury caused by 
such a visitation by the police is physical disruption of the 
operation of the newspaper. Policemen occupying a news-
room and searching it thoroughly for what may be an extended 
period of time* 1 2 will inevitably interrupt its normal operations, 
and thus impair or even temporarily prevent the processes of 
newsgathering, writing, editing, and publishing. By contrast, 
a subpoena would afford the newspaper itself an opportunity 
to locate whatever material might be requested and produce it.

But there is another and more serious burden on a free press 
imposed by an unannounced police search of a newspaper 
office: the possibility of disclosure of information received from 
confidential sources, or of the identity of the sources them-
selves. Protection of those sources is necessary to ensure that 

the press, it approved recognition of First Amendment concerns within the 
applicable procedure. The concurring opinion may, however, properly be 
read as supporting the view expressed in the text above, and in the Court’s 
opinion, that under the warrant requirement of the Fourth Amendment, the 
magistrate should consider the values of a free press as well as the societal 
interest in enforcing the criminal laws.

11 agree with the Court that the Fourth Amendment does not forbid the 
issuance of search warrants “simply because the owner or possessor of the 
place to be searched is not then reasonably suspected of criminal involve-
ment.” Ante, at 560. Thus, contrary to the understanding expressed in 
the concurring opinion, I do not “read” anything “into the Fourth Amend-
ment.” Ante, at 568. Instead, I would simply enforce the provisions of 
the First Amendment.

2 One search of a radio station in Los Angeles lasted over eight hours. 
Note, Search and Seizure of the Media: A Statutory, Fourth Amendment 
and First Amendment Analysis, 28 Stan. L. Rev. 957, 957-959 (1976).
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the press can fulfill its constitutionally designated function of 
informing the public,3 because important information can often 
be obtained only by an assurance that the source will not be 
revealed. Branzburg v. Hayes, 408 U. S. 665, 725-736 (dis-
senting opinion) .4 And the Court has recognized that “ ‘with-
out some protection for seeking out the news, freedom of the 
press could be eviscerated? ” Pell v. Procunier, 417 U. S. 817, 
833.

Today the Court does not question the existence of this 
constitutional protection, but says only that it is not “con-
vinced . . . that confidential sources will disappear and that 
the press will suppress news because of fears of warranted 
searches.” Ante, at 566. This facile conclusion seems to me 
to ignore common experience. It requires no blind leap of 
faith to understand that a person who gives information to a 
journalist only on condition that his identity will not be re-
vealed will be less likely to give that information if he knows 
that, despite the journalist’s assurance, his identity may in 
fact be disclosed. And it cannot be denied that confidential 
information may be exposed to the eyes of police officers who 
execute a search warrant by rummaging through the files, 
cabinets, desks, and wastebaskets of a newsroom.5 Since the 
indisputable effect of such searches will thus be to prevent 
a newsman from being able to promise confidentiality to his 
potential sources, it seems obvious to me that a journalist’s

3 See Mills v. Alabama, 384 U. S. 214, 219; New York Times Co. v. 
Sullivan, 376 U. S. 254, 269; Grosjean v. American Press Co., 297 U. S. 
233, 250.

4 Recognizing the importance of this confidential relationship, at least 26 
States have enacted so-called “shield laws” protecting reporters. Note, 
The Newsman’s Privilege After Branzburg: The Case for a Federal Shield 
Law, 24 UCLA L. Rev. 160,167 n. 41 (1976).

5 In this case, the policemen executing the search warrant were con- 
cededly in a position to read confidential material unrelated to the object 
of their search; whether they in fact did so is disputed.
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access to information, and thus the public’s, will thereby be 
impaired.6

A search warrant allows police officers to ransack the files of 
a newspaper, reading each and every document until they have 
found the one named in the warrant,7 while a subpoena would 
permit the newspaper itself to produce only the specific docu-
ments requested. A search, unlike a subpoena, will therefore 
lead to the needless exposure of confidential information com-
pletely unrelated to the purpose of the investigation. The 
knowledge that police officers can make an unannounced raid 
on a newsroom is thus bound to have a deterrent effect on 
the availability of confidential news sources. The end result, 
wholly inimical to the First Amendment, will be a diminish-
ing flow of potentially important information to the public.

One need not rely on mere intuition to reach this conclusion. 
The record in this case includes affidavits not only from mem-
bers of the staff of the Stanford Daily but also from many pro-
fessional journalists and editors, attesting to precisely such 
personal experience.8 Despite the Court’s rejection of this 

6 This prospect of losing access to confidential sources may cause report-
ers to engage in “self-censorship,” in order to avoid publicizing the fact 
that they may have confidential information. See New York Times Co. v. 
Sullivan, supra, at 279; Smith v. California, 361 U. S. 147, 154. Or 
journalists may destroy notes and photographs rather than save them 
for reference and use in future stories. Either of these indirect effects of 
police searches would further lessen the flow of news to the public.

7 The Court says that “if the requirements of specificity and reasonable-
ness are properly applied, policed, and observed” there will be no oppor-
tunity for the police to “rummage at large in newspaper files.” Ante, at 
566. But in order to find a particular document, no matter how specifically 
it is identified in the warrant, the police will have to search every place 
where it might be—including, presumably, every file in the office—and 
to examine each document they find to see if it is the correct one. I thus 
fail to see how the Fourth Amendment would provide an effective limit to 
these searches.

8 According to these uncontradicted affidavits, when it becomes known 
that a newsman cannot guarantee confidentiality, potential sources of infor-
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uncontroverted evidence, I believe it clearly establishes that 
unannounced police searches of newspaper offices will signifi-
cantly burden the constitutionally protected function of the 
press to gather news and report it to the public.

II
In Branzburg v. Hayes, supra, the more limited disclosure 

of a journalist’s sources caused by compelling him to testify 
was held to be justified by the necessity of “pursuing and 
prosecuting those crimes reported to the press by informants 
and . . . thus deterring the commission of such crimes in the 
future.” 408 U. S., at 695. The Court found that these 
important societal interests would be frustrated if a reporter 
were able to claim an absolute privilege for his confidential 
sources. In the present case, however, the respondents do 
not claim that any of the evidence sought was privileged from 
disclosure ; they claim only that a subpoena would have served 
equally well to produce that evidence. Thus, we are not con-
cerned with the principle, central to Branzburg, that “ ‘the 
public . . . has a right to every man’s evidence,’ ” id., at 688, 
but only with whether any significant societal interest would 
be impaired if the police were generally required to obtain evi-
dence from the press by means of a subpoena rather than a 
search.

It is well to recall the actual circumstances of this litigation. 
The application for a warrant showed only that there was 
reason to believe that photographic evidence of assaults on the 
police would be found in the offices of the Stanford Daily. 
There was no emergency need to protect life or property by an

mation often become unavailable. Moreover, efforts are sometimes made, 
occasionally by force, to prevent reporters and photographers from cover-
ing newsworthy events, because of fear that the police will seize the news-
man’s notes or photographs as evidence. The affidavits of the members 
of the staff of the Stanford Daily give examples of how this very search 
produced such an impact on the Daily’s own journalistic functions.
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immediate search. The evidence sought was not contraband, 
but material obtained by the Daily in the normal exercise of 
its journalistic function. Neither the Daily nor any member 
of its staff was suspected of criminal activity. And there was 
no showing that the Daily would not respond to a subpoena 
commanding production of the photographs, or that for any 
other reason a subpoena could not be obtained. Surely, then, 
a subpoena duces tecum would have been just as effective as a 
police raid in obtaining the production of the material sought 
by the Santa Clara County District Attorney.

The District Court and the Court of Appeals clearly recog-
nized that if the affidavits submitted with a search warrant 
application should demonstrate probable cause to believe that 
a subpoena would be impractical, the magistrate must have 
the authority to issue a warrant. In such a case, by definition, 
a subpoena would not be adequate to protect the relevant 
societal interest. But they held, and I agree, that a warrant 
should issue only after the magistrate has performed the care-
ful “balancing] of these vital constitutional and societal 
interests.” Branzburg v. Hayes, supra, at 710 (Powell , J., 
concurring) .9

The decisions of this Court establish that a prior adversary 
judicial hearing is generally required to assess in advance any 
threatened invasion of First Amendment liberty.10 A search 
by police officers affords no timely opportunity for such a 

9 The petitioners have argued here that in fact there was reason to be-
lieve that the Daily would not honor a subpoena. Regardless of the pro-
bative value of this information, it is irrelevant, since it was not before the 
magistrate when he issued the warrant. Whiteley n . Warden, 401 U. S. 
560, 565 n. 8; Spinelli v. United States, 393 U. 8. 410, 413 n. 3; Aguilar v. 
Texas, 378 U. S. 108, 109 n. 1; see Johnson v. United States, 333 U. S. 
10, 13-14.

10 E. g., United States v. Thirty-seven Photographs, 402 U. 8. 363; 
Carroll n . Princess Anne, 393 U. S. 175; Freedman v. Maryland, 380 U. S. 
51. Cf. Roaden v. Kentucky, 413 U. 8. 496; A Quantity of Books v. 
Kansas, 378 U. S. 205; Marcus v. Search Warrant, 367 U. 8. 717.
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hearing, since a search warrant is ordinarily issued ex parte 
upon the affidavit of a policeman or prosecutor. There is no 
opportunity to challenge the necessity for the search until 
after it has occurred and the constitutional protection of the 
newspaper has been irretrievably invaded.

On the other hand, a subpoena would allow a newspaper, 
through a motion to quash, an opportunity for an adversary 
hearing with respect to the production of any material which 
a prosecutor might think is in its possession. This very prin-
ciple was emphasized in the Branzburg case:

“[I]f the newsman is called upon to give information 
bearing only a remote and tenuous relationship to the 
subject of the investigation, or if he has some other reason 
to believe that his testimony implicates confidential 
source relationships without a legitimate need of law 
enforcement, he will have access to the court on a motion 
to quash and an appropriate protective order may be 
entered.” 408 U. S., at 710 (Powell , J., concurring).

See also id., at 707-708 (opinion of Court). If, in the present 
litigation, the Stanford Daily had been served with a sub-
poena, it would have had an opportunity to demonstrate to 
the court what the police ultimately found to be true—that 
the evidence sought did not exist. The legitimate needs of 
government thus would have been served without infringing 
the freedom of the press.

Ill
Perhaps as a matter of abstract policy a newspaper office 

should receive no more protection from unannounced police 
searches than, say, the office of a doctor or the office of a bank. 
But we are here to uphold a Constitution. And our Constitu-
tion does not explicitly protect the practice of medicine or the 
business of banking from all abridgment by government. It 
does explicitly protect the freedom of the press.
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For these reasons I would affirm the judgment of the Court 
of Appeals.

Mr . Justice  Stevens , dissenting.
The novel problem presented by this case is an outgrowth of 

the profound change in Fourth Amendment law that occurred 
in 1967, when Warden v. Hayden, 387 U. S. 294, was decided. 
The question is what kind of “probable cause” must be 
established in order to obtain a warrant to conduct an unan-
nounced search for documentary evidence in the private files 
of a person not suspected of involvement in any criminal 
activity. The Court holds that a reasonable belief that the 
files contain relevant evidence is a sufficient justification. 
This holding rests on a misconstruction of history and of the 
Fourth Amendment’s purposely broad language.

The Amendment contains two Clauses, one protecting “per-
sons, houses, papers, and effects, against unreasonable searches 
and seizures,” the other regulating the issuance of warrants: 
“no Warrants shall issue, but upon probable cause, supported 
by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized.” When 
these words were written, the procedures of the Warrant Clause 
were not the primary protection against oppressive searches. 
It is unlikely that the authors expected private papers ever to 
be among the “things” that could be seized with a warrant, for 
only a few years earlier, in 1765, Lord Camden had delivered 
his famous opinion denying that any magistrate had power to 
authorize the seizure of private papers.1 Because all such 

1 “Papers are the owner’s goods and chattels: they are his dearest 
property; and are so far from enduring a seizure, that they will hardly 
bear an inspection; and though the eye cannot by the laws of England be 
guilty of a trespass, yet where private papers are removed and carried 
away, the secret nature of those goods will be an aggravation of the trespass, 
and demand more considerable damages in that respect. Where is the 
written law that gives any magistrate such a power? I can safely answer, 
there is none; and therefore it is too much for us without such authority
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seizures were considered unreasonable, the Warrant Clause was 
not framed to protect against them.

Nonetheless, the authors of the Clause used words that were 
adequate for situations not expressly contemplated at the time. 
As Mr. Justice Black noted, the Amendment does not “attempt 
to describe with precision what was meant by its words 
‘probable cause’ ”; the words of the Amendment are delib-
erately “imprecise and flexible.” * 2 And Mr . Justice  Stewart , 
when confronted with the problem of applying the probable-
cause standard in an unprecedented situation, observed that 
“[t]he standard of reasonableness embodied in the Fourth 
Amendment demands that the showing of justification match 
the degree of intrusion.” 3 Today, for the first time, the Court 
has an opportunity to consider the kind of showing that is 
necessary to justify the vastly expanded “degree of intrusion” 
upon privacy that is authorized by the opinion in Warden v. 
Hayden, supra.

In the pre-Hayden era warrants were used to search for 
contraband,4 weapons, and plunder, but not for “mere evi-

to pronounce a practice legal, which would be subversive of all the comforts 
of society.” Entick v. Carrington, 19 How. St. Tr. 1029, 1066 (1765).

2 “Obviously, those who wrote this Fourth Amendment knew from 
experience that searches and seizures were too valuable to law enforcement 
to prohibit them entirely, but also knew at the same time that while 
searches or seizures must not be stopped, they should be slowed down, and 
warrants should be issued only after studied caution. This accounts for 
use of the imprecise and flexible term, ‘unreasonable,’ the key word 
permeating this whole Amendment. Also it is noticeable that this Amend-
ment contains no appropriate language, as does the Fifth, to forbid the 
use and introduction of search and seizure evidence even though secured 
‘unreasonably.’ Nor does this Fourth Amendment attempt to describe 
with precision what was meant by its words, ‘probable cause’; nor by whom 
the ‘Oath or affirmation’ should be taken; nor what it need contain.” 
Berger v. New York, 388 U. S. 41, 75 (Black, J., dissenting).

3 Id., at 69 (Stew ar t , J., concurring in result).
4 It was stated in 1967 that about 95% of the search warrants obtained 

by the office of the District Attorney for New York County were for the
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deuce.”* 5 The practical effect of the rule prohibiting the 
issuance of warrants to search for mere evidence was to 
narrowly limit not only the category of objects, but also the 
category of persons and the character of the privacy interests 
that might be affected by an unannounced police search.

Just as the witnesses who participate in an investigation or 
a trial far outnumber the defendants, the persons who possess 
evidence that may help to identify an offender, or explain an 
aspect of a criminal transaction, far outnumber those who have 
custody of weapons or plunder. Countless law-abiding citi-
zens—doctors, lawyers, merchants, customers, bystanders— 
may have documents in their possession that relate to an 
ongoing criminal investigation. The consequences of subject-
ing this large category of persons to unannounced police 
searches are extremely serious. The ex parte warrant pro-
cedure enables the prosecutor to obtain access to privileged 
documents that could not be examined if advance notice gave 
the custodian an opportunity to object.6 The search for the 
documents described in a warrant may involve the inspection 

purpose of seizing narcotics and arresting the possessors. See T. Taylor, 
Two Studies in Constitutional Interpretation 48, and n. 85 (1969).

5 Until 1967, when Warden v. Hayden was decided, our cases interpreting 
the Fourth Amendment had drawn a “ ‘distinction between merely evi-
dentiary materials, on the one hand, which may not be seized either under 
the authority of a search warrant or during the course of a search incident 
to arrest, and on the other hand,, those objects which may validly be seized 
including the instrumentalities and means by which a crime is committed, 
the fruits of crime such as stolen property, weapons by which escape of 
the person arrested might be effected, and property the possession of which 
is a crime.’ ” See Warden v. Hayden, 387 U. S., at 295-296, quoting from 
Harris v. United States, 331 U. S. 145,154.

6 The suggestion that, instead of setting standards, we should rely on the 
good judgment of the magistrate to prevent abuse represents an abdication 
of the responsibilities this Court previously accepted in carefully super-
vising the performance of the magistrate’s warrant-issuing function. See 
Aguilar v. Texas, 378 U. S. 108, 111.
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of files containing other private matter.7 The dramatic char-
acter of a sudden search may cause an entirely unjustified 
injury to the reputation of the persons searched.8

7 “There are three considerations which support the conclusion that 
private papers are central to the concerns of the fourth amendment and 
which suggest that, in accord with the amendment’s privacy rationale, 
private papers should occupy a type of preferred position. The first 
consideration is the very personal, private nature of such papers. This 
rationale has been cogently articulated on a number of occasions. Private 
papers have been said to be 'little more than an extension of [the owner’s] 
person,’ their seizure 'a particularly abrasive infringement of privacy,’ and 
their protection 'impelled by the moral and symbolic need to recognize and 
defend the private aspect of personality.’ In this sense, every govern-
mental procurement of private papers, regardless of how it is accomplished, 
is uniquely intrusive. In addition to the nature of the papers themselves, 
a second reason for according them strict protection concerns the nature of 
the search for private papers. The fundamental evil at which the fourth 
amendment was directed was the sweeping, exploratory search conducted 
pursuant to a general warrant. A search involving private papers, it has 
been noted, invariably partakes of a similar generality, for 'even a search 
for a specific, identified paper may involve the same rude intrusion [of an 
exploratory search] if the quest for it leads to an examination of all of a 
man’s private papers.’ Thus, both their contents and the inherently 
intrusive nature of a search for them militates toward the position that 
private papers are deserving of the fullest possible fourth amendment 
protection. Finally, not only is a search involving private papers highly 
intrusive in fourth amendment terms, but the nature of the papers them-
selves may implicate the policies of other constitutional protections. In 
addition to the 'intimate’ relation with fifth amendment values, the obtaining 
of private papers by the government touches upon the first amendment and 
the generalized right of privacy.” McKenna, The Constitutional Protec-
tion of Private Papers: The Role of a Hierarchical Fourth Amendment, 
53 Ind. L. J. 55, 68-69 (1977-1978) (footnotes omitted).

8 “Whether the search be for rubbish or narcotics, both innocent and 
guilty will suffer the loss of the proprietary right of privacy. The search 
for evidence of crime, however, threatens the innocent with an injury not 
recognized in the cases. That is the damage to reputation resulting from 
an overt manifestation of official suspicion of crime. Connected with loss 
of reputation, standing, or credit may be humiliation and other mental 
suffering. The interests here at stake are the same which are recognized in
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Of greatest importance, however, is the question whether 
the offensive intrusion on the privacy of the ordinary citizen 
is justified by the law enforcement interest it is intended to 
vindicate. Possession of contraband or the proceeds or tools 
of crime gives rise to two inferences: that the custodian is 
involved in the criminal activity, and that, if given notice of 
an intended search, he will conceal or destroy what is being 
sought. The probability of criminal culpability justifies the 
invasion of his privacy; the need to accomplish the law 
enforcement purpose of the search justifies acting without 
advance notice and by force, if necessary. By satisfying the 
probable-cause standard appropriate for weapons or plunder, 
the police effectively demonstrate that no less intrusive method 
of investigation will succeed.

Mere possession of documentary evidence, however, is much 
less likely to demonstrate that the custodian is guilty of any 
wrongdoing or that he will not honor a subpoena or informal 
request to produce it. In the pr^-Hayden era, evidence of 
that kind was routinely obtained by procedures that presumed 
that the custodian would respect his obligation to obey 
subpoenas and to cooperate in the investigation of crime. 
These procedures had a constitutional dimension. For the 
innocent citizen’s interest in the privacy of his papers and 
possessions is an aspect of liberty protected by the Due Process 
Clause of the Fourteenth Amendment. Notice and an oppor-
tunity to object to the deprivation of the citizen’s liberty are, 
therefore, the constitutionally mandated general rule.* 9 An 

the common law actions for defamation and malicious prosecution. Indeed, 
the loss of reputation and the humiliation resulting from the search of 
one’s home for evidence of a heinous crime may greatly exceed the injury 
caused by an ill-grounded prosecution for a minor offense.” Comment, 
Search and Seizure in the Supreme Court: Shadows on the Fourth Amend-
ment, 28 U. Chi. L. Rev. 664, 701 (1961) (footnotes omitted).

9 Only with great reluctance has this Court approved the seizure even 
of refrigerators or washing machines without notice and a prior adversary 
hearing; in doing so, the Court has relied on the distinction between loss 
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exception to that rule can only be justified by strict compliance 
with the Fourth Amendment. That Amendment flatly pro-
hibits the issuance of any warrant unless justified by probable 
cause.

A showing of probable cause that was adequate to justify 
the issuance of a warrant to search for stolen goods in the 18th 
century does not automatically satisfy the new dimensions of 
the Fourth Amendment in the post-Hayden era.10 11 In Hayden 
itself, the Court recognized that the meaning of probable cause 
should be reconsidered in the light of the new authority it 
conferred on the police.11 The only conceivable justification 
for an unannounced search of an innocent citizen is the fear 
that, if notice were given, he would conceal or destroy the 
object of the search. Probable cause to believe that the

of property, which can often be easily compensated, and loss of less 
tangible but more precious rights: “‘[w]here only property rights are in-
volved, mere postponement of the judicial enquiry is not a denial of due 
process.’ ” Mitchell v. W. T. Grant Co., 416 U. S. 600, 611, quoting from 
Phillips v. Commissioner, 283 U. S. 589, 596-597. See also Michigan v. 
Tyler, ante, at 514 (opinion of Stev en s , J.).

10 Even before Hayden had repudiated the mere-evidence rule, scholars 
had recognized that such a change in the scope of the prosecutor’s search 
authority would require a fresh examination of the probable-cause require-
ment. It was noted that the personal character of some evidentiary 
documents would “justify stringent limitation, if not total prohibition, of 
their seizure by exercise of official authority.” Taylor, supra, n. 4, at 66.

It is ironic that the Court today should adopt a rigid interpretation of 
the Warrant Clause to uphold this search when the Court was prepared 
only a few years ago to rely on the flexibility of the Clause to create an 
entirely new warrant in order to preserve the government’s power to 
conduct unannounced inspections of citizens’ homes and businesses. See 
Camara v. Municipal Court, 387 U. S. 523, 534-535, and 538.

11 “There must, of course, be a nexus—automatically provided in the 
case of fruits, instrumentalities or contraband—between the item to be 
seized and criminal behavior. Thus in the case of ‘mere evidence,’ 
probable cause must be examined in terms of cause to believe that the 
evidence sought will aid in a particular apprehension or conviction. In so 
doing, consideration of police purposes will be required.” 387 U. S., at 307.
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custodian is a criminal, or that he holds a criminal’s weapons, 
spoils, or the like, justifies that fear,12 and therefore such a 
showing complies with the Clause. But if nothing said under 
oath in the warrant application demonstrates the need for an 
unannounced search by force, the probable-cause requirement 
is not satisfied. In the absence of some other showing 
of reasonableness,13 the ensuing search violates the Fourth 
Amendment.

In this case, the warrant application set forth no facts 
suggesting that respondents were involved in any wrongdoing 
or would destroy the desired evidence if given notice of what 
the police desired. I would therefore hold that the warrant 
did not comply with the Warrant Clause and that the search 
was unreasonable within the meaning of the first Clause of the 
Fourth Amendment.

I respectfully dissent.

12 “The danger is all too obvious that a criminal will destroy or hide 
evidence or fruits of his crime if given any prior notice.” Fuentes v. 
Shevin, 407 U. S. 67, 93-94, n. 30.

13 Cf. Marshall v. Barlow’s, Inc., ante, at 336-339, and nn. 9-11 
(Ste ve ns , J., dissenting).
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ROBERTSON v. WEGMANN, EXECUTOR, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FIFTH CIRCUIT

No. 77-178. Argued March 21, 1978—Decided May 31, 1978

One Shaw filed an action for damages and injunctive relief under 42 
U. S. C. § 1983 against petitioner and others, claiming that they had 
deprived him of his constitutional rights. Upon the death of Shaw be-
fore trial, respondent executor of his estate was substituted as plaintiff. 
Petitioner and the other defendants filed a motion to dismiss on the 
ground that Shaw’s death abated the action. The District Court denied 
the motion. The court held that the applicable survivorship rule was 
governed by 42 U. S. C. § 1988, which provides that the jurisdiction 
conferred on district courts for the protection of civil rights shall be 
exercised conformably with federal laws so far as such laws are suitable 
“but in all cases where they . . . are deficient in the provisions neces-
sary to furnish suitable remedies . . . the common law, as modified 
and changed by the constitution and statutes of the [forum] State” 
shall apply as long as they are “not inconsistent with the Constitution 
and laws of the United States.” The court found the federal civil rights 
laws to be “deficient in not providing for survival,” and then held that 
under Louisiana law an action like Shaw’s would survive only in favor 
of a spouse, children, parents, or siblings, none of whom was alive at 
the time of Shaw’s death, but refused to apply the state law, finding it 
inconsistent with federal law. In place of the state law the court 
created “a federal common law of survival in civil rights actions in 
favor of the personal representative of the deceased.” The Court of 
Appeals affirmed. Held: The District Court should have adopted the 
Louisiana survivorship law, which would have caused Shaw’s action to 
abate. Pp. 590-595.

(a) There is nothing in § 1983, despite its broad sweep, to indicate 
that a state law causing abatement of a particular action should in-
variably be ignored in favor of a rule of absolute survivorship. No 
claim is made that Louisiana’s survivorship laws do not in general com-
port with the underlying policies of § 1983 or that Louisiana’s decision 
to restrict certain survivorship rights to the relations specified above is 
unreasonable. Pp. 590-592.

(b) The goal of compensating those injured by a deprivation of rights 
provides no basis for requiring compensation of one who is merely suing 



ROBERTSON v. WEGMANN 585

584 Opinion of the Court

as decedent’s executor. And, given that most Louisiana actions survive 
the plaintiff’s death, the fact that a particular action might abate would 
not adversely affect § 1983’s role in preventing official illegality, at least 
in situations such as the one here where there is no claim that the 
illegality caused plaintiff’s death. P. 592.

545 F. 2d 980, reversed.

Mar shal l , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Stew art , Pow ell , Reh nq ui st , and Stev en s , J J., joined. 
Blac kmu n . J., filed a dissenting opinion, in which Bre nn an  and Whi te , 
JJ., joined, post, p. 595.

Malcolm W. Monroe argued the cause for petitioner. With 
him on the briefs was Eberhard P. Deutsch.

Respondent Edward F. Wegmann argued the cause and filed 
a brief pro se*

Mr . Justice  Marshall  delivered the opinion of the Court.
In early 1970, Clay L. Shaw filed a civil rights action under 

42 U. S. C. § 1983 in the United States District Court for the 
Eastern District of Louisiana. Four years later, before trial 
had commenced, Shaw died. The question presented is 
whether the District Court was required to adopt as federal 
law a Louisiana survivorship statute, which would have caused 
this action to abate, or was free instead to create a federal 
common-law rule allowing the action to survive. Resolution 
of this question turns on whether the state statute is “incon-
sistent with the Constitution and laws of the United States.” 
42 U. S. C. § 1988.* 1

^Charles A. Bane, Thomas D. Barr, Robert A. Murphy, Richard S. Kohn, 
William E. Caldwell, and Norman J. Chachkin filed a brief for the Lawyers’ 
Committee for Civil Rights under Law as amicus curiae urging affirmance.

1 Title 42 U. S. C. § 1988 provides in pertinent part:
“The jurisdiction in civil and criminal matters conferred on the district 

courts by the provisions of this chapter and Title 18, for the protection 
of all persons in the United States in their civil rights, and for their vin-
dication, shall be exercised and enforced in conformity with the laws of
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I
In 1969, Shaw was tried in a Louisiana state court on 

charges of having participated in a conspiracy to assassinate 
President John F. Kennedy. He was acquitted by a jury but 
within days was arrested on charges of having committed 
perjury in his testimony at the conspiracy trial. Alleging that 
these prosecutions were undertaken in bad faith, Shaw’s § 1983 
complaint named as defendants the then District Attorney of 
Orleans Parish, Jim Garrison, and five other persons, including 
petitioner Willard E. Robertson, who was alleged to have lent 
financial support to Garrison’s investigation of Shaw through 
an organization known as “Truth or Consequences.” On 
Shaw’s application, the District Court enjoined prosecution of 
the perjury action, Shaw v. Garrison, 328 F. Supp. 390 (1971), 
and the Court of Appeals affirmed, 467 F. 2d 113 (CA5 1972).* 2

Since Shaw had filed an action seeking damages, the parties 
continued with discovery after the injunction issued. Trial 
was set for November 1974, but in August 1974 Shaw died. 
The executor of his estate, respondent Edward F. Wegmann 
(hereafter respondent), moved to be substituted as plaintiff, 

the United States, so far as such laws are suitable to carry the same into 
effect; but in all cases where they are not adapted to the object, or are 
deficient in the provisions necessary to furnish suitable remedies and 
punish offenses against law, the common law, as modified and changed 
by the constitution and statutes of the State wherein the court having 
jurisdiction of such civil or criminal cause is held, so far as the same is 
not inconsistent with the Constitution and laws of the United States, shall 
be extended to and govern the said courts in the trial and disposition 
of the cause, and, if it is of a criminal nature, in the infliction of pun-
ishment on the party found guilty.”

2 The Court of Appeals held that this Court’s decision in Younger v. 
Harris, 401 U. S. 37 (1971), did not bar the enjoining of the state per-
jury prosecution, since the District Court’s “finding of a bad faith prosecu-
tion establishes irreparable injury both great and immediate for purposes 
of the comity restraints discussed in Younger.” 467 F. 2d, at 122.
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and the District Court granted the motion.3 Petitioner and 
other defendants then moved to dismiss the action on the 
ground that it had abated on Shaw’s death.

The District Court denied the motion to dismiss. It began 
its analysis by referring to 42 U. S. C. § 1988; this statute 
provides that, when federal law is “deficient” with regard to 
“suitable remedies” in federal civil rights actions, federal 
courts are to be governed by

“the common law, as modified and changed by the consti-
tution and statutes of the State wherein the court having 
jurisdiction of [the] civil . . . cause is held, so far as the 
same is not inconsistent with the Constitution and laws 
of the United States.”

The court found the federal civil rights laws to be “deficient 
in not providing for survival.” Shaw v. Garrison, 391 F. 
Supp. 1353, 1361 (1975). It then held that, under Louisiana 
law, an action like Shaw’s would survive only in favor of a 
spouse, children, parents, or siblings. Since no person with 
the requisite relationship to Shaw was alive at the time of 
his death, his action would have abated had state law been 
adopted as the federal rule. But the court refused to apply 
state law, finding it inconsistent with federal law, and in its 
place created “a federal common law of survival in civil rights 
actions in favor of the personal representative of the de-
ceased.” Id., at 1368.

On an interlocutory appeal taken pursuant to 28 U. S. C. 
§ 1292 (b), the United States Court of Appeals for the Fifth 
Circuit affirmed. The court first noted that all parties 
agreed that, “if Louisiana law applies, Shaw’s § 1983 claim 

3 See Fed. Rule Civ. Proc. 25(a)(1). As the Court of Appeals ob-
served, this Rule “does not resolve the question [of] what law of survival 
of actions should be applied in this case. [It] simply describes the 
manner in which parties are to be substituted in federal court once it is 
determined that the applicable substantive law allows the action to survive 
a party’s death.” 545 F. 2d 980, 982 (CA5 1977) (emphasis in original).



588 OCTOBER TERM, 1977

Opinion of the Court 436U.S.

abates.” 545 F. 2d 980, 982 (1977). Like the District Court, 
the Court of Appeals applied 42 U. S. C. § 1988, found federal 
law “deficient” with regard to survivorship, and held Louisiana 
law “inconsistent with the broad remedial purposes embodied 
in the Civil Rights Acts.” 545 F. 2d, at 983. It offered a 
number of justifications for creating a federal common-law 
rule allowing respondent to continue Shaw’s action: Such a 
rule would better further the policies underlying § 1983, 545 
F. 2d, at 984-985; would “foste[r] the uniform application of 
the civil rights laws,” id., at 985; and would be consistent with 
“[t]he marked tendency of the federal courts to allow actions 
to survive in other areas of particular federal concern,” ibid. 
The court concluded that, “as a matter of federal common law, 
a § 1983 action instituted by a plaintiff prior to his death sur-
vives in favor of his estate.” Id., at 987.

We granted certiorari, 434 U. S. 983 (1977), and we now 
reverse.

II
As both courts below held, and as both parties here have 

assumed, the decision as to the applicable survivorship rule is 
governed by 42 U. S. C. § 1988. This statute recognizes that 
in certain areas “federal law is unsuited or insufficient To 
furnish suitable remedies’ ”; federal law simply does not “cover 
every issue that may arise in the context of a federal civil 
rights action.” Moor v. County of Alameda, 411 U. S. 693, 
703, 702 (1973), quoting 42 U. S. C. § 1988. When federal 
law is thus “deficient,” § 1988 instructs us to turn to “the 
common law, as modified and changed by the constitution and 
statutes of the [forum] State,” as long as these are “not 
inconsistent with the Constitution and laws of the United 
States.” See n. 1, supra. Regardless of the source of the law 
applied in a particular case, however, it is clear that the 
ultimate rule adopted under § 1988 “ ‘is a federal rule respon-
sive to the need whenever a federal right is impaired.’ ” 
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Moor v. County of Alameda, supra, at 703, quoting Sullivan v. 
Little Hunting Park, Inc., 396 U. S. 229, 240 (1969).

As we noted in Moor v. County of Alameda, and as was 
recognized by both courts below, one specific area not covered 
by federal law is that relating to “the survival of civil rights 
actions under § 1983 upon the death of either the plaintiff or 
defendant.” 411 U. S., at 702 n. 14.4 State statutes govern-
ing the survival of state actions do exist, however. These 
statutes, which vary widely with regard to both the types of 
claims that survive and the parties as to whom survivorship is 
allowed, see W. Prosser, Law of Torts 900-901 (4th ed. 1971), 
were intended to modify the simple, if harsh, 19th-century 
common-law rule: “[A]n injured party’s personal claim was 
[always] extinguished . . . upon the death of either the 
injured party himself or the alleged wrongdoer.” Moor v. 
County of Alameda, supra, at 702 n. 14; see Michigan 
Central R. Co. v. Vreeland, 227 U. S. 59, 67 (1913). Under 
§ 1988, this state statutory law, modifying the common law,5 

4 The dissenting opinion argues that, despite this lack of coverage, “the 
laws of the United States” are not necessarily “[unsuitable” or “deficient 
in the provisions necessary.” 42 U. S. C. § 1988; see post, at 595. Both 
courts below found such a deficiency, however, and respondent here agrees 
with them. 545 F. 2d, at 983; Shaw v. Garrison, 391 F. Supp. 1353, 1358- 
1361 (1975); Brief for Respondent 6.

There is a survivorship provision in 42 U. S. C. § 1986, but this statute 
applies only with regard to “the wrongs . . . mentioned in [42 U. S. C.] 
section 1985.” Although Shaw’s complaint alleged causes of action under 
§§ 1985 and 1986, the District Court dismissed this part of the complaint 
for failure to state a claim upon which relief could be granted. 391 F. 
Supp., at 1356, 1369-1371. These dismissals were not challenged on the 
interlocutory appeal and are not at issue here.

5 Section 19S8’s reference to “the common law” might be interpreted as 
a reference to the decisional law of the forum State, or as a reference to 
the kind of general common law that was an established part of our 
federal jurisprudence by the time of § 1988’s passage in 1866, see Swift v. 
Tyson, 16 Pet. 1 (1842); cf. Moor v. County of Alameda, 411 U. S., 
at 702 n. 14 (referring to the survivorship rule “at common law”). The 
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provides the principal reference point in determining survival 
of civil rights actions, subject to the important proviso that 
state law may not be applied when it is “inconsistent with the 
Constitution and laws of the United States.” Because of this 
proviso, the courts below refused to adopt as federal law the 
Louisiana survivorship statute and in its place created a fed-
eral common-law rule.

Ill
In resolving questions of inconsistency between state and 

federal law raised under § 1988, courts must look not only at 
particular federal statutes and constitutional provisions, but 
also at “the policies expressed in [them].” Sullivan v. Little 
Hunting Park, Inc., supra, at 240; see Moor v. County oj 
Alameda, supra, at 703. Of particular importance is whether 
application of state law “would be inconsistent with the 
federal policy underlying the cause of action under consid-
eration.” Johnson v. Railway Express Agency, Inc., 421 U. S. 
454, 465 (1975). The instant cause of action arises under 42 
U. S. C. § 1983, one of the “Reconstruction civil rights stat-
utes” that this Court has accorded “ ‘a sweep as broad as 
[their] language.’ ” Griffin v. Breckenridge, 403 U. S. 88, 97 
(1971), quoting United States v. Price, 383 U. S. 787, 801 
(1966).

Despite the broad sweep of § 1983, we can find nothing in 
the statute or its underlying policies to indicate that a state 
law causing abatement of a particular action should invariably 
be ignored in favor of a rule of absolute survivorship. The 

latter interpretation has received some judicial and scholarly support. See, 
e. g., Basista v. Weir, 340 F. 2d 74, 85-86, n. 10 (CA3 1965); Theis, Shaw 
v. Garrison: Some Observations on 42 U. S. C. § 1988 and Federal Com-
mon Law, 36 La. L. Rev. 681, 684-685 (1976). See also Carey v. Piphus, 
435 U. S. 247, 258 n. 13 (1978). It makes no difference for our purposes 
which interpretation is the correct one, because Louisiana has a survivor-
ship statute that, under the terms of § 1988, plainly governs this case.
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policies underlying § 1983 include compensation of persons 
injured by deprivation of federal rights and prevention of 
abuses of power by those acting under color of state law. See, 
e. g., Carey v. Piphus, 435 U. S. 247, 254 (1978); Mitchum v. 
Foster, 407 U. S. 225, 238-242 (1972); Monroe v. Pape, 365 
U. S. 167, 172-187 (1961). No claim is made here that 
Louisiana’s survivorship laws are in general inconsistent with 
these policies, and indeed most Louisiana actions survive the 
plaintiff’s death. See La. Code Civ. Proc. Ann., Art. 428 
(West 1960); La. Civ. Code Ann., Art. 2315 (West 1971). 
Moreover, certain types of actions that would abate automati-
cally on the plaintiff’s death in many States—for example, 
actions for defamation and malicious prosecution—would ap-
parently survive in Louisiana.6 In actions other than those 
for damage to property, however, Louisiana does not allow 
the deceased’s personal representative to be substituted as 
plaintiff; rather, the action survives only in favor of a spouse, 
children, parents, or siblings. See 391 F. Supp., at 1361-1363; 
La. Civ. Code Ann., Art. 2315 (West 1971); J. Wilton Jones 
Co. v. Liberty Mutual Ins. Co., 248 So. 2d 878 (La. App. 
1970 and 1971) (en banc).7 But surely few persons are not 

6 An action for defamation abates on the plaintiff’s death in the vast 
majority of States, see W. Prosser, Law of Torts 900-901 (4th ed. 1971), 
and a large number of States also provide for abatement of malicious 
prosecution actions, see, e. g., Dean v. Shirer, 547 F. 2d 227, 229-230 (CA4 
1976) (South Carolina law); Hall v. Wooten, 506 F. 2d 564, 569 (CA6 
1974) (Kentucky law). See also 391 F. Supp., at 1364 n. 17. In 
Louisiana, an action for defamation or malicious prosecution would appar-
ently survive (assuming that one of the relatives specified in La. Civ. Code 
Ann., Art. 2315 (West 1971), survives the deceased, as discussed in text 
infra); such an action seems not to fall into the category of “strictly 
personal” actions, La. Code Civ. Proc. Ann., Art. 428 (West 1960), that 
automatically abate on the plaintiff’s death. See Johnson, Death on the 
Callais Coach: The Mystery of Louisiana Wrongful Death and Survival 
Actions, 37 La. L. Rev. 1, 6 n. 23, 52, and n. 252 (1976). See also Official 
Revision Comment (c) to La. Code Civ. Proc. Ann., Art. 428.

7 For those actions that do not abate automatically on the plaintiff’s
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survived by one of these close relatives, and in any event no 
contention is made here that Louisiana’s decision to restrict 
certain survivorship rights in this manner is an unreasonable 
one.* 8

It is therefore difficult to see how any of § 1983’s policies 
would be undermined if Shaw’s action were to abate. The 
goal of compensating those injured by a deprivation of rights 
provides no basis for requiring compensation of one who is 
merely suing as the executor of the deceased’s estate.9 And, 
given that most Louisiana actions survive the plaintiff’s 
death, the fact that a particular action might abate surely 
would not adversely affect § 1983’s role in preventing official 
illegality, at least in situations in which there is no claim 
that the illegality caused the plaintiff’s death. A state offi-
cial contemplating illegal activity must always be prepared 
to face the prospect of a § 1983 action being filed against him. 
In light of this prospect, even an official aware of the intrica-
cies of Louisiana survivorship law would hardly be influenced 
in his behavior by its provisions.10

death, most States apparently allow the personal representative of the 
deceased to be substituted as plaintiff. See 391 F. Supp., at 1364, and 
n. 18.

8 The reasonableness of Louisiana’s approach is suggested by the fact that 
several federal statutes providing for survival take the same approach, limit-
ing survival to specific named relatives. See, e. g., 33 U. S. C. § 908 (d) 
(1970 ed., Supp. V) (Longshoremen’s and Harbor Workers’ Compensation 
Act); 45 U. S. C. § 59 (Federal Employers’ Liability Act). The approach 
taken by federal statutes in other substantive areas cannot, of course, bind 
a federal court in a § 1983 action, nor does the fact that a state survivorship 
statute may be reasonable by itself resolve the question whether it is 
“inconsistent with the Constitution and laws of the United States.” 42 
U. S. C. § 1988.

9 This does not, of course, preclude survival of a § 1983 action when 
such is allowed by state law, see Moor v. County of Alameda, 411 U. S., 
at 702-703, n. 14, nor does it preclude recovery by survivors who are 
suing under § 1983 for injury to their own interests.

10 In order to find even a marginal influence on behavior as a result of 
Louisiana’s survivorship provisions, one would have to make the rather
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It is true that § 1983 provides “a uniquely federal remedy 
against incursions under the claimed authority of state law 
upon rights secured by the Constitution and laws of the 
Nation.” Mitchum v. Foster, supra, at 239. That a federal 
remedy should be available, however, does not mean that 
a § 1983 plaintiff (or his representative) must be allowed 
to continue an action in disregard of the state law to which 
§ 1988 refers us. A state statute cannot be considered “incon-
sistent” with federal law merely because the statute causes 
the plaintiff to lose the litigation. If success of tTie § 1983 
action were the only benchmark, there would be no reason at 
all to look to state law, for the appropriate rule would then 
always be the one favoring the plaintiff, and its source would 
be essentially irrelevant. But § 1988 quite clearly instructs 
us to refer to state statutes; it does not say that state law is 
to be accepted or rejected based solely on which side is advan-
taged thereby. Under the circumstances presented here, the 
fact that Shaw was not survived by one of several close 
relatives should not itself be sufficient to cause the Louisiana 
survivorship provisions to be deemed “inconsistent with the 
Constitution and laws of the United States.” 42 U. S. C. 
§ 1988.* 11

farfetched assumptions that a state official had both the desire and the 
ability deliberately to select as victims only those persons who would die 
before conclusion of the § 1983 suit (for reasons entirely unconnected with 
the official illegality) and who would not be survived by any close relatives.

11 In addition to referring to the policies underlying § 1983, the Court 
of Appeals based its decision in part on the desirability of uniformity in 
the application of the civil rights laws and on the fact that the federal 
courts have allowed survival “in other areas of particular federal con-
cern . . . where statutory guidance on the matter is lacking.” 545 F. 2d, 
at 985; see supra, at 588. With regard to the latter point, however, we do 
not find “statutory guidance . . . lacking”; § 1988 instructs us to turn to 
state laws, unless an “inconsistency” with federal law is found. While 
the courts below found such an inconsistency, we do not agree, as discussed
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IV

Our holding today is a narrow one, limited to situations in 
which no claim is made that state law generally is inhospitable 
to survival of § 1983 actions and in which the particular 
application of state survivorship law, while it may cause 
abatement of the action, has no independent adverse effect on 
the policies underlying § 1983. A different situation might 
well be presented, as the District Court noted, if state law 
“did not*  provide for survival of any tort actions,” 391 F. 
Supp., at 1363, or if it significantly restricted the types of 
actions that survive. Cf. Carey v. Piphus, 435 U. S., at 
258 (failure of common law to “recognize an analogous cause 
of action” is not sufficient reason to deny compensation to 
§ 1983 plaintiff). We intimate no view, moreover, about 
whether abatement based on state law could be allowed in a 
situation in which deprivation of federal rights caused death. 
See supra, at 592, and n. 10; cf. Brazier v. Cherry, 293 F. 2d 401 
(CA5 1961) (deceased allegedly beaten to death by policemen; 
state survival law applied in favor of his widow and estate).

Here it is agreed that Shaw’s death was not caused by 
the deprivation of rights for which he sued under § 1983, and 
Louisiana law provides for the survival of most tort actions. 
Respondent’s only complaint about Louisiana law is that it 
would cause Shaw’s action to abate. We conclude that the 

in text supra, and hence the survivorship rules in areas where the courts 
are free to develop federal common law—without first referring to state 
law and finding an inconsistency—can have no bearing on our decision 
here. Similarly, whatever the value of nationwide uniformity in areas 
of civil rights enforcement where Congress has not spoken, in the areas 
to which § 1988 is applicable Congress has provided direction, indicating 
that state law will often provide the content of the federal remedial rule. 
This statutory reliance on state law obviously means that there will not be 
nationwide uniformity on these issues.
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mere fact of abatement of a particular lawsuit is not sufficient 
ground to declare state law “inconsistent” with federal law.

Accordingly, the judgment of the Court of Appeals is
Reversed.

Mr . Justi ce  Blackm un , with whom Mr . Justi ce  Brennan  
and Mr . Justice  White  join, dissenting.

It is disturbing to see the Court, in this decision, although 
almost apologetically self-described as “a narrow one,” ante, 
at 594, cut back on what is acknowledged, ante, at 590, to be the 
“broad sweep” of 42 U. S. C. § 1983. Accordingly, I dissent.

I do not read the emphasis of § 1988, as the Court does, 
ante, at 585 and 593-594, n. 11, to the effect that the Federal 
District Court “was required to adopt” the Louisiana statute, 
and was free to look to federal common law only as a secondary 
matter. It seems to me that this places the cart before the 
horse. Section 1988 requires the utilization of federal law 
(“shall be exercised and enforced in conformity with the laws of 
the United States”). It authorizes resort to the state statute 
only if the federal laws “are not adapted to the object” of “pro-
tection of all persons in the United States in their civil rights, 
and for their vindication” or are “deficient in the provisions 
necessary to furnish suitable remedies and punish offenses 
against law.” Even then, state statutes are an alternative 
source of law only if “not inconsistent with the Constitution 
and laws of the United States.” Surely, federal law is the rule 
and not the exception.

Accepting this as the proper starting point, it necessarily 
follows, it seems to me, that the judgment of the Court of 
Appeals must be affirmed, not reversed. To be sure, survivor-
ship of a civil rights action under § 1983 upon the death of 
either party is not specifically covered by the federal statute. 
But that does not mean that “the laws of the United States” 
are not “suitable” or are “not adapted to the object” or are 
“deficient in the provisions necessary.” The federal law and 
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the underlying federal policy stand bright and clear. And in 
the light of that brightness and of that clarity, I see no need 
to resort to the myriad of state rules governing the survival 
of state actions.

First. In Sullivan v. Little Hunting Park, Inc., 396 U. S. 
229 (1969), a case that concerned the availability of com-
pensatory damages for a violation of § 1982, a remedial ques-
tion, as here, not governed explicitly by any federal statute 
other than § 1988, Mr. Justice Douglas, writing for the Court, 
painted with a broad brush the scope of the federal court’s 
choice-of-law authority:

“ [A] s we read § 1988, . . . both federal and state rules on 
damages may be utilized, whichever better serves the 
policies expressed in the federal statutes. . . . The rule 
of damages, whether drawn from federal or state sources, 
is a federal rule responsive to the need whenever a federal 
right is impaired.” 396 U. S., at 240 (emphasis added).

The Court’s present reading of § 1988 seems to me to be 
hyperlogical and sadly out of line with the precept set forth in 
that quoted material. The statute was intended to give courts 
flexibility to shape their procedures and remedies in accord 
with the underlying policies of the Civil Rights Acts, choosing 
whichever rule “better serves” those policies (emphasis added). 
I do not understand the Court to deny a federal court’s 
authority under § 1988 to reject state law when to apply it 
seriously undermines substantial federal concerns. But I do 
not accept the Court’s apparent conclusion that, absent such 
an extreme inconsistency, § 1988 restricts courts to state law 
on matters of procedure and remedy. That conclusion too 
often would interfere with the efficient redress of constitutional 
rights.

Second. The Court’s reading of § 1988 cannot easily be 
squared with its treatment of the problems of immunity and 
damages under the Civil Rights Acts. Only this Term, in 
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Carey v. Piphus, 435 U. S. 247 (1978), the Court set a rule for 
the award of damages under § 1983 for deprivation of proce-
dural due process by resort to “federal common law.” Though 
the case arose from Illinois, the Court did not feel compelled 
to inquire into Illinois’ statutory or decisional law of damages, 
nor to test that law for possible “inconsistency” with the 
federal scheme, before embracing a federal common-law rule. 
Instead, the Court fashioned a federal damages rule, from 
common-law sources and its view of the type of injury, to 
govern such cases uniformly State to State. 435 U. S., at 
257-259, and n. 13.

Similarly, in constructing immunities under § 1983, the 
Court has consistently relied on federal common-law rules. 
As Carey v. Piphus recognizes, id., at 258 n. 13, in attributing 
immunity to prosecutors, Imbler v. Pachtman, 424 U. S. 409, 
417-419 (1976); to judges, Pierson v. Ray, 386 U. S. 547, 
554-555 (1967); and to other officials, matters on which 
the language of § 1983 is silent, we have not felt bound by the 
tort immunities recognized in the particular forum State and, 
only after finding an “inconsistency” with federal standards, 
then considered a uniform federal rule. Instead, the immu-
nities have been fashioned in light of historic common-law 
concerns and the policies of the Civil Rights Acts.1

Third. A flexible reading of § 1988, permitting resort to a 
federal rule of survival because it “better serves” the policies 
of the Civil Rights Acts, would be consistent with the method-
ology employed in the other major choice-of-law provision in 
the federal structure, namely, the Rules of Decision Act. 28 

1Moor v. County of Alameda, 411 U. S. 693 (1973), is not to the con-
trary. There, the Court held that § 1988 does not permit the importation 
from state law of a new cause of action. In passing dictum, 411 U. S., 
at 702 n. 14, the Court noted the approach taken to the survival problem 
by several lower federal courts. In those cases, because the applicable 
state statute permitted survival, the lower courts had little occasion to 
consider the need for a uniform federal rule.
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U. S. C. § 1652.2 That Act provides that state law is to govern 
a civil trial in a federal court “except where the Constitution 
or treaties of the United States or Acts of Congress otherwise 
require or provide.” The exception has not been interpreted 
in a crabbed or wooden fashion, but, instead, has been used to 
give expression to important federal interests. Thus, for ex-
ample, the exception has been used to apply a federal common 
law of labor contracts in suits under § 301 (a) of the Labor 
Management Relations Act, 1947, 29 U. S. C. § 185 (a), 
Textile Workers v. Lincoln Mills, 353 U. S. 448 (1957); 
to apply federal common law to transactions in commercial 
paper issued by the United States where the United States is 
a party, Clearfield Trust Co. v. United States, 318 U. S. 363 
(1943); and to avoid application of governing state law to the 
reservation of mineral rights in a land acquisition agreement 
to which the United States was a party and that bore heavily 
upon a federal wildlife regulatory program, United States v. 
Little Lake Misere Land Co., 412 U. S. 580 (1973). See also 
Auto Workers v. Hoosier Cardinal Corp., 383 U. S. 696, 709 
(1966): “[S]tate law is applied [under the Rules of Decision 
Act] only because it supplements and fulfills federal policy, 
and the ultimate question is what federal policy requires.” 
(White , J., dissenting.)

Just as the Rules of Decision Act cases disregard state law 
where there is conflict with federal policy, even though no 
explicit conflict with the terms of a federal statute, so, too, 
state remedial and procedural law must be disregarded under 
§ 1988 where that law fails to give adequate expression to 
important federal concerns. See Sullivan v. Little Hunting 
Park, Inc., supra. The opponents of the 1866 Act were dis-
tinctly aware that the legislation that became § 1988 would 

2 “The laws of the several states, except where the Constitution or 
treaties of the United States or Acts of Congress otherwise require or 
provide, shall be regarded as rules of decision in civil actions in the courts 
of the United States, in cases where they apply.”
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give the federal courts power to shape federal common-law 
rules. See, for example, the protesting remarks of Congress-
man Kerr relative to § 3 of the 1866 Act (which contained 
the predecessor version of § 1988):

“I might go on and in this manner illustrate the practi-
cal working of this extraordinary measure. . . . [T]he 
authors of this bill feared, very properly too, that the 
system of laws heretofore administered in the Federal 
courts might fail to supply any precedent to guide the 
courts in the enforcement of the strange provisions of 
this bill, and not to be thwarted by this difficulty, they 
confer upon the courts the power of judicial legislation, 
the power to make such other laws as they may think 
necessary. Such is the practical effect of the last clause 
of the third section [of § 1988] ....

“That is to say, the Federal courts may, in such cases, 
make such rules and apply such law as they please, and 
call it common law” (emphasis in original). Cong. Globe, 
39th Cong., 1st Sess., 1271 (1866).

Fourth. Section 1983’s critical concerns are compensation 
of the victims of unconstitutional action, and deterrence of 
like misconduct in the future. Any crabbed rule of survivor-
ship obviously interferes directly with the second critical in-
terest and may well interfere with the first.

The unsuitability of Louisiana’s law is shown by the very 
case at hand. It will happen not infrequently that a dece-
dent’s only survivor or survivors are nonrelatives or collateral 
relatives who do not fit within the four named classes of 
Louisiana statutory survivors. Though the Court surmises, 
ante, at 591-592, that “surely few persons are not survived” by 
a spouse, children, parents, or siblings, any lawyer who has 
had experience in estate planning or in probating estates 
knows that that situation is frequently encountered. The 
Louisiana survivorship rule applies no matter how malicious 
or ill-intentioned a defendant’s action was. In this case, as 
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the Court acknowledges, ante, at 586 n. 2, the District Court 
found that defendant Garrison brought state perjury charges 
against plaintiff Shaw “in bad faith and for purposes of 
harassment,” 328 F. Supp. 390, 400, a finding that the Court 
of Appeals affirmed as not clearly erroneous. 467 F. 2d 113, 
122. The federal interest in specific deterrence, when there 
was malicious intention to deprive a person of his constitu-
tional rights, is particularly strong, as Carey v. Piphus inti-
mates, 435 U. S., at 257 n. 11. Insuring a specific deterrent 
under federal law gains importance from the very premise of 
the Civil Rights Act that state tort policy often is inadequate 
to deter violations of the constitutional rights of disfavored 
groups.

The Louisiana rule requiring abatement appears to apply 
even where the death was intentional and caused, say, by a 
beating delivered by a defendant. The Court does not deny 
this result, merely declaiming, ante, at 594, that in such a case 
it might reconsider the applicability of the Louisiana survivor-
ship statute. But the Court does not explain how either 
certainty or federalism is served by such a variegated appli-
cation of the Louisiana statute, nor how an abatement rule 
would be workable when made to depend on a fact of causation 
often requiring an entire trial to prove.

It makes no sense to me to make even a passing reference, 
ante, at 592, to behavioral influence. The Court opines that no 
official aware of the intricacies of Louisiana survivorship law 
would “be influenced in his behavior by its provisions.” But 
the defendants in Shaw’s litigation obviously have been 
“sweating it out” through the several years of proceedings 
and litigation in this case. One can imagine the relief oc-
casioned when the realization dawned that Shaw’s death 
might—just might—abate the action. To that extent, the 
deterrent against behavior such as that attributed to the de-
fendants in this case surely has been lessened.

As to compensation, it is no answer to intimate, as the Court
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does, ante, at 591-592, that Shaw’s particular survivors were not 
personally injured, for obviously had Shaw been survived by 
parents or siblings, the cause of action would exist despite the 
absence in them of so deep and personal an affront, or any at all, 
as Shaw himself was alleged to have sustained. The Court pro-
pounds the unreasoned conclusion, ibid., that the “goal of 
compensating those injured by a deprivation of rights pro-
vides no basis for requiring compensation of one who is merely 
suing as the executor of the deceased’s estate.” But the 
Court does not purport to explain why it is consistent with 
the purposes of § 1983 to recognize a derivative or independ-
ent interest in a brother or parent, while denying similar inter-
est to a nephew, grandparent, or legatee.

Fifth. The Court regards the Louisiana system’s structur-
ing of survivorship rights as not unreasonable. Ante, at 592. 
The observation, of course, is a gratuitous one, for as the 
Court immediately observes, id., at 592 n. 8, it does not resolve 
the issue that confronts us here. We are not concerned with 
the reasonableness of the Louisiana survivorship statute in 
allocating tort recoveries. We are concerned with its applica-
tion in the face of a claim of civil rights guaranteed the 
decedent by federal law. Similarly, the Court’s observation 
that the Longshoremen’s and Harbor Workers’ Compensation 
Act, 33 U. S. C. §§ 908 (d), 909 (d) (1970 ed., Supp. V), and 
Federal Employers’ Liability Act, 45 U. S. C. § 59, limit 
survival to specific named relatives or dependents (albeit a 
larger class of survivors than the Louisiana statute allows) is 
gratuitous. Those statutes have as their main purpose loss 
shifting and compensation, rather than deterrence of unconsti-
tutional conduct. And, although the Court does not mention 
it, any reference to the survival rule provided in 42 U. S. C. 
§ 1986 governing that statute’s principle of vicarious liability, 
would be off point. There it was the extraordinary character 
of the liability created by § 1986, of failing to prevent wrongful 
acts, that apparently induced Congress to limit recovery to 
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widows or next of kin in a specified amount of statutory 
damages. Cf. Cong. Globe, 42d Cong., 1st Sess., 749-752, 
756-763 (1871); Moor v. County of Alameda, 411 U. S., at 710 
n. 26.

The Court acknowledges, ante, at 590, “the broad sweep of 
§ 1983,” but seeks to justify the application of a rule of nonsur-
vivorship here because it feels that Louisiana is comparatively 
generous as to survivorship anyway. This grudging allowance 
of what the Louisiana statute does not give, just because it 
gives in part, seems to me to grind adversely against the 
statute’s “broad sweep.” Would the Court’s decision be other-
wise if actions for defamation and malicious prosecution in 
fact did not survive at all in Louisiana? The Court by 
omission admits, ante, at 591, and n. 6, that that question of 
survival has not been litigated in Louisiana. See Johnson, 
Death on the Callais Coach: The Mystery of Louisiana 
Wrongful Death and Survival Actions, 37 La. L. Rev. 1, 6 n. 23 
(1976). Defamation and malicious prosecution actions wholly 
abate upon the death of the plaintiff in a large number of 
States, see ante, at 591, and n. 6. Does it make sense to apply a 
federal rule of survivorship in those States while preserving a 
different state rule, stingier than the federal rule, in Louisiana?

Sixth. A federal rule of survivorship allows uniformity, and 
counsel immediately know the answer. Litigants identically 
aggrieved in their federal civil rights, residing in geographically 
adjacent States, will not have differing results due to the 
vagaries of state law. Litigants need not engage in uncertain 
characterization of a § 1983 action in terms of its nearest tort 
cousin, a questionable procedure to begin with, since the 
interests protected by tort law and constitutional law may be 
quite different. Nor will federal rights depend on the arcane 
intricacies of state survival law—which differs in Louisiana 
according to whether the right is “strictly personal,” La. Code 
Civ. Proc. Ann., Art. 428 (West 1960); whether the action con-
cerns property damage, La. Civ. Code Ann., Art. 2315, fl 2 
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(West 1971); or whether it concerns “other damages,” id., 
fl 3. See 37 La. L. Rev., at 52.

The policies favoring so-called “absolute” survivorship, viz., 
survivorship in favor of a decedent’s nonrelated legatees in 
the absence of familial legatees, are the simple goals of 
uniformity, deterrence, and perhaps compensation. A defend-
ant who has violated someone’s constitutional rights has no 
legitimate interest in a windfall release upon the death of the 
victim. A plaintiff’s interest in certainty, in an equal remedy, 
and in deterrence supports such an absolute rule. I regard as 
unanswered the justifications advanced by the District Court 
and the Court of Appeals: uniformity of decisions and fulfill-
ment of the great purposes of § 1983. 391 F. Supp., at 1359, 
1363-1365; 545 F. 2d, at 983.

Seventh. Rejecting Louisiana’s survivorship limitations does 
not mean that state procedure and state remedies will cease to 
serve as important sources of civil rights law. State law, for 
instance, may well be a suitable source of statutes of limita-
tion, since that is a rule for which litigants prudently can plan. 
Rejecting Louisiana’s survivorship limitations means only that 
state rules are subject to some scrutiny for suitability. Here 
the deterrent purpose of § 1983 is disserved by Louisiana’s rule 
of abatement.

It is unfortunate that the Court restricts the reach of § 1983 
by today’s decision construing § 1988. Congress now must act 
again if the gap in remedy is to be filled.
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ANDRUS, SECRETARY OF THE INTERIOR v. 
CHARLESTONE STONE PRODUCTS CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT

No. 77-380. Argued April 18, 1978—Decided May 31, 1978

The basic federal mining statute, 30 U. S. C. § 22, which derives from an 
1872 law, provides that “all valuable mineral deposits in lands belong-
ing to the United States . . . shall be free and open to exploration and 
purchase.” Respondent, after purchasing a number of mining claims, 
discovered water on one of them (Claim 22) and used the water to 
prepare for commercial sale the sand and gravel removed from the 
claims. On review of unfavorable administrative decisions against 
respondent’s claims in proceedings challenging their validity, the Dis-
trict Court held, inter alia, that respondent was entitled to access to 
Claim 22’s water, and the Court of Appeals affirmed, adding sua sponte 
that Claim 22 itself is valid because of the water thereon. Held: Water 
is not a “valuable mineral” within the meaning of 30 U. S. C. § 22, 
and hence is not a locatable mineral thereunder. Pp. 610-617.

(a) The fact that water may be a “mineral” in the broadest sense 
of that word is not sufficient for a holding that a claimant has located 
a “valuable mineral deposit” under § 22; nor is the fact that water may 
be valuable or marketable enough to support a mining claim’s validity 
based on the presence of water. In order for a claim to be valid, the 
substance discovered must not only be a “valuable mineral” within the 
dictionary definition of those words, it must also be the type of valua-
ble mineral that the 1872 Congress intended to make the basis of a valid 
claim. Pp. 610-611.

(b) The relevant statutory provisions, which reflect the view that 
water is not a locatable mineral under the mining statutes and that 
private water rights on federal lands are to be governed by state and 
local law and custom; the history out of which such statutes arose; the 
decisions of the Department of the Interior construing the statutes in 
line with such view; and the practical problems that would arise if 
two overlapping systems for acquisition of private water rights were per-
mitted, all support the conclusion that Congress did not intend water 
to be locatable under the federal mining law. Pp. 611-617.

553 F. 2d 1209, reversed.

Mar sha ll , J., delivered the opinion for a unanimous Court.
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Sara Sun Beale argued the cause for petitioner. With her 
on the briefs were Solicitor General McCree, Assistant Attor-
ney General Moorman, Deputy Solicitor General Barnett, Carl 
Strass, and Larry A. Boggs.

Gerry Levenberg argued the cause for respondent. With 
him on the brief was Warwick C. Lamoreaux*

Mr . Justi ce  Marshall  delivered the opinion of the Court.
Under the basic federal mining statute, which derives from 

an 1872 law,1 “all valuable mineral deposits in lands belonging 
to the United States” are declared “free and open to explora-
tion and purchase.” 30 U. S. C. § 22.2 The question presented 

*A brief of amici curiae urging reversal was filed for their respective 
States by Av rum Gross, Attorney General of Alaska; Bruce E. Babbitt, 
Attorney General of Arizona, and Dale Pontius, Assistant Attorney 
General; Evelle J. Younger, Attorney General of California, and Roderick 
Walston, Deputy Attorney General; J. D. MacFarlane, Attorney General 
of Colorado, and David W. Robbins, Deputy Attorney General; Wayne L. 
Kidwell, Attorney General of Idaho, and Josephine Beeman, Assistant 
Attorney General; Michael T. Greely, Attorney General of Montana; 
Paul L. Douglas, Attorney General of Nebraska, and Steven C. Smith, 
Assistant Attorney General; Robert List, Attorney General of Nevada, and 
George Campbell, Deputy Attorney General; Toney Anaya, Attorney 
General of New Mexico, and Richard A. Simms, Special Assistant Attorney 
General; Allen I. Olson, Attorney General of North Dakota, and Murray 
G. Sagsveen, Assistant Attorney General; James A. Redden, Attorney 
General of Oregon, and Clarence R. Kruger, Assistant Attorney General; 
William J. Janklow, Attorney General of South Dakota, and Warren R. 
Neufeld, Assistant Attorney General; Slade Gorton, Attorney General of 
Washington, and Charles B. Roe, Jr., Senior Assistant Attorney General; 
and V. Frank Mendicino, Attorney General of Wyoming, and Jack D. 
Palma II, Special Assistant Attorney General.

Maurice J. Nelson filed a brief for J. Alan Steele as amicus curiae.
1 Act of May 10, 1872, 17 Stat. 91.
2 Title 30 U. S. C. § 22 provides in full:
“Except as otherwise provided, all valuable mineral deposits in lands 

belonging to the United States, both surveyed and unsurveyed, shall be 
free and open to exploration and purchase, and the lands in which they



606 OCTOBER TERM, 1977

Opinion of the Court 436 U. S.

is whether water is a “valuable mineral” as those words are 
used in the mining law.

I

A claim to federal land containing “valuable mineral de-
posits” may be “located” by complying with certain procedural 
requisites; one who locates a claim thereby gains the exclu-
sive right to possession of the land, as well as the right to 
extract minerals from it. See generally 30 U. S. C. §§ 21-54; 
1 American Law of Mining § 1.17 (1973). The claim at issue 
in this case, known as Claim 22, is one of a group of 23 
claims near Las Vegas, Nev., that were located in 1942. In 
1962, after respondent had purchased these claims, it dis-
covered water on Claim 22 by drilling a well thereon. This 
water was used to prepare for commercial sale the sand and 
gravel removed from some of the 23 claims.

In 1965, the Secretary of the Interior filed a complaint 
with the Bureau of Land Management, seeking to have all 
of these claims declared invalid on the ground that the only 
minerals discovered on them were “common varieties” of sand 
and gravel, which had been expressly excluded from the 
definition of “valuable minerals” by a 1955 statute. § 3, 69 
Stat. 368, 30 U. S. C. § 611.* 3 At the administrative hearing

are found to occupation and purchase, by citizens of the United States 
and those who have declared their intention to become such, under regu-
lations prescribed by law, and according to the local customs or rules 
of miners in the several mining districts, so far as the same are applicable 
and not inconsistent with the laws of the United States.”

3 Title 30 U. S. C. § 611 provides in pertinent part:
“No deposit of common varieties of sand, stone, gravel, pumice, 

pumicite, or cinders and no deposit of petrified wood shall be deemed a 
valuable mineral deposit within the meaning of the mining laws of the 
United States so as to give effective validity to any mining claim here-
after located under such mining laws: Provided, however, That nothing 
herein shall affect the validity of any mining location based upon discovery 
of some other mineral occurring in or in association with such a deposit. 
'Common varieties’ as used in sections 601, 603, and 611 to 615 of this
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on the Secretary’s complaint, the principal issue was whether 
the sand and gravel deposits were “valuable” prior to the 
effective date of the 1955 legislation, in which case the claims 
would be valid.* 4 The Administrative Law Judge concluded 
after hearing the evidence that respondent had established 
pre-1955 value only as to Claim 10. On appeals taken by both 
respondent and the Government, the Interior Board of Land 
Appeals (IBLA) affirmed the Administrative Law Judge in all 
respects here relevant. 9 I. B. L. A. 94 (1973).5

Respondent sought review in the United States District 
Court for the District of Nevada.6 The court concluded that 

title does not include deposits of such materials which are valuable because 
the deposit has some property giving it distinct and special value . . . .”

4 The question of value has traditionally been resolved by application 
of “complement[ary]” tests relating to whether “'a person of ordinary 
prudence’ ” would have expended “ 'his labor and means’ ” developing the 
claim at issue and whether the minerals thereon could have been “ 'ex-
tracted, removed and marketed at a profit.’ ” United States v. Coleman, 
390 U. S. 599, 600, 602 (1968), quoting decisions of the Secretary of the 
Interior in Coleman and in Castle v. Womble, 19 L. D. 455, 457 (1894).

5 The Administrative Law Judge, in addition to holding that Claim 10 
was valid based on its pre-1955 value, held that Claim 9 was valid because 
it provided reserve material for Claim 10. The IBLA reversed as to 
Claim 9, holding it invalid. 9 I. B. L. A., at 108.

The Secretary’s complaint also named two other claims, numbered 12A 
and 13A, that were located by respondent in 1961. Since location oc-
curred after the relevant 1955 date, the Administrative Law Judge held 
these claims invalid. His decision regarding Claims 12A and 13A was 
upheld by both the IBLA, 9 I. B. L. A., at 106, and the District Court, 
App. to Pet. for Cert. 25a, and was not contested in the Court of Appeals, 
see 553 F. 2d 1209,1210 n. 1 (CA9 1977).

6 Although the question of the District Court’s subject-matter jurisdic-
tion was not raised in this Court or apparently in either court below, 
we have an obligation to consider the question sua sponte. See, e. g., 
Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U. S. 274, 
278 (1977); Mansfield, Coldwater, & Lake Michigan R. Co. v. Swan, 111 
U. S. 379, 382 (1884). Respondent’s complaint alleged jurisdiction based 
on the Administrative Procedure Act (APA), 5 U. S. C. §701 et seq., 
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the decisions of the Administrative Law Judge and the IBLA 
were not supported by the evidence and that “at least” Claims 
1 through 16 were valid. App. to Pet. for Cert. 26a. The 
court further held “that access to Claim No. 22 must be 
permitted so that the water produced from the well on that 
claim may be made available to the operations on the valid 
claims.” Ibid. The IBLA’s decision was accordingly va-
cated, and the case remanded to the Department of the 
Interior.

On the Government’s appeal, the United States Court of 
Appeals for the Ninth Circuit affirmed. 553 F. 2d 1209 
(1977). It agreed with the District Court as to Claims 1

and 28 U. S. C. §§ 1361, 1391 (e). App. 27A. Title 28 U. S. C. § 1391 (e) 
is a venue statute and cannot itself confer jurisdiction.

With regard to the APA, while it may have appeared to be a proper 
basis of jurisdiction in the Ninth Circuit at the time the complaint was 
filed in 1973, see Brandt n . Hickel, 427 F. 2d 53, 55 (CA9 1970), we 
have since held that “the APA does not afford an implied grant of subject-
matter jurisdiction permitting federal judicial review of agency action,” 
Califano v. Sanders, 430 U. S. 99, 107 (1977). We need not decide 
whether jurisdiction would lie here under 28 U. S. C. § 1361, because 
jurisdiction in this action to review a decision of the Secretary of the 
Interior is clearly conferred by 28 U. S. C. § 1331 (a).

This general federal-question statute was amended in 1976 to eliminate 
the amount-in-controversy requirement with regard to actions “brought 
against the United States, any agency thereof, or any officer or employee 
thereof in his official capacity.” Pub. L. No. 94—574 § 2, 90 Stat. 2721. 
Hence the fact that in 1973 respondent in its complaint did not allege 
$10,000 in controversy is now of no moment. See Ralpho n . Bell, 186 U. S. 
App. D. C. 368,376-377, n. 51,569 F. 2d 607,615-616, n. 51 (1977); Green v. 
Philbrook, 427 F. Supp. 834, 836 (Vt. 1977). Nor does it matter that the 
complaint does not in so many words assert § 1331 (a) as a basis of jurisdic-
tion, since the facts alleged in it are sufficient to establish such jurisdiction 
and the complaint appeared jurisdictionally correct when filed. See Fort 
Sumter Tours, Inc. v. Andrus, 564 F. 2d 1119,1123 n. 4 (CA4 1977); Harary 
v. Blumenthal, 555 F. 2d 1113, 1115 n. 1 (CA2 1977); Fitzgerald n . United 
States Civil Service Comm’n, 180 U. S. App. D. C. 327, 329 n. 1, 554 F. 2d 
1186,1188 n. 1 (1977).
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through 16 and also agreed that respondent was entitled to 
access to the water on Claim 22. It grounded the latter 
conclusion, however, “upon a rationale other than that relied 
upon by the District Court,” id., at 1215, a rationale that had 
not been briefed or argued in either the District Court or the 
Court of Appeals. Noting that “[s]ince early times, water 
has been regarded as a mineral,” ibid., the appellate court 
stated that it could not assume “that Congress was not aware 
of the necessary glove of water for the hand of mining and 
[that] Congress impliedly intended to reserve water from 
those minerals allowed to be located and recovered,” id., at 
1216. Since the water at Claim 22 “has an intrinsic value in 
the desert area” and has additional value at the particular 
site “as a washing agent for . . . sand and gravel,” the court 
ruled that respondent’s “claim for the extraction of [Claim 
22’s] water is valid.” Ibid.'1

The difference between the District Court’s and the Court 
of Appeals’ rationales for allowing access to Claim 22 is a 
significant one. The District Court held only that respondent 
is entitled to use the water on the claim; the Court of 
Appeals, by contrast, held that the claim itself is valid. If 
the claim is indeed valid, respondent is not merely entitled to 
access to the water thereon, but also has exclusive possessory 
rights to the land and may keep others from making any use 
of it. By complying with certain procedures, moreover, 
respondent could secure a “patent” from the Government 
conveying fee simple title to the land. See 30 IT. S. C. §§ 29, 
37; 1 American Law of Mining § 1.23 (1973). See generally 
Union Oil Co. v. Smith, 249 U. S. 337, 348-349 (1919). In 

7 In reaching this conclusion, the court correctly noted, 553 F. 2d, at 
1216, that water is not listed among the “common varieties” of minerals 
withdrawn from location by 30 U. S. C. §611. Hence the fact that 
respondent did not discover water on Claim 22 until after 1955 is 
irrelevant to the question of the validity of the claim. See supra, at 606-607, 
and n. 3. See also infra, at 617.
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view of the significance of the determination that a mining 
claim to federal land is valid, the Government sought review 
here of the Court of Appeals’ sua sponte holding regarding 
Claim 22’s validity. The single question presented in the 
petition is “[w]hether water is a locatable mineral under the 
mining law of 1872.” Pet. for Cert. 2.

We granted certiorari, 434 U. S. 964 (1977), and we now 
reverse.

II
We may assume for purposes of this decision that the Court 

of Appeals was correct in concluding that water is a “mineral,” 
in the broadest sense of that word, and that it is “valuable.” 
Both of these facts are necessary to a holding that a claimant 
has located a “valuable mineral deposit” under the 1872 law, 
30 U. S. C. § 22, but they are hardly sufficient.

This Court long ago recognized that the word “mineral,” 
when used in an Act of Congress, cannot be given its broadest 
definition. In construing an Act granting certain public 
lands, except “mineral lands,” to a railroad, the Court wrote:

“The word ‘mineral’ is used in so many senses, depend-
ent upon the context, that the ordinary definitions of the 
dictionary throw but little light upon its signification in 
a given case. Thus the scientific division of all matter 
into the animal, vegetable or mineral kingdom would be 
absurd as applied to a grant of lands, since all lands 
belong to the mineral kingdom .... Equally subversive 
of the grant would be the definition of minerals found in 
the Century Dictionary: as ‘any constituent of the earth’s 
crust’ . . . .” Northern Pacific R. Co. v. Soderberg, 188 
U. S. 526, 530 (1903).

In the context of the 1872 mining law, similar conclusions 
must be drawn. As one court observed, if the term “mineral” 
in the statute were construed to encompass all substances that 
are conceivably mineral, “there would be justification for 
making mine locations on virtually every part of the earth’s
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surface,” since “a very high proportion of the substances of 
the earth are in that sense ‘mineral.’ ” Rummell v. Bailey, 
7 Utah 2d 137, 140, 320 P. 2d 653, 655 (1958). See also 
Robert L. Beery, 25 I. B. L. A. 287, 294—296 (1976) (noting 
that “common dirt,” while literally a mineral, cannot be 
considered locatable under the mining law); Holman v. Utah, 
41 L. D. 314, 315 (1912); 1 American Law of Mining, supra, 
§ 2.4, p. 168.

The fact that water may be valuable or marketable simi-
larly is not enough to support a mining claim’s validity based 
on the presence of water. Many substances present on the 
land may be of value, and indeed it seems likely that land 
itself—especially land located just 15 miles from downtown 
Las Vegas, see 553 F. 2d, at 1211—has, in the Court of 
Appeals’ words, “an intrinsic value,” id., at 1216. Yet the 
federal mining law surely was not intended to be a general 
real estate law; as one commentator has written, “the Con-
gressional mandate did not sanction the disposal of federal 
lands under the mining laws for purposes unrelated to mining.” 
1 American Law of Mining, supra, § 1.18, p. 56; cf. Holman v. 
Utah, supra (distinguishing mining law from homestead and 
other agricultural entry laws). In order for a claim to be 
valid, the substance discovered must not only be a “valuable 
mineral” within the dictionary definition of those words, but 
must also be the type of valuable mineral that the 1872 
Congress intended to make the basis of a valid claim.8

Ill
The 1872 law incorporates two provisions involving water 

rights that derive from earlier mining Acts. See 17 Stat. 
94—95. In 1866, in Congress’ first major effort to regulate 

8 By referring to the intent of the 1872 Congress, we do not mean to 
imply that the only minerals locatable are those that were known to exist 
in 1872. But Congress’ general conception of what a “valuable mineral” 
was for purposes of mining claim location is of obvious relevance in con-
struing the 1872 law.



612 OCTOBER TERM, 1977

Opinion of the Court 436.U.S.

mining on federal lands, it provided for the protection of the 
“vested rights” of “possessors and owners” “to the use of 
water for mining, agricultural, manufacturing or other pur-
poses,” to the extent that these rights derive from “priority 
of possession” and “are recognized and acknowledged by the 
local customs, laws, and the decisions of courts.” 30 U. S. C. 
§ 51.9 In 1870, Congress again emphasized its view that water 
rights derive from “local” law, not federal law, making “[a] 11 
patents granted . . . subject to any vested and accrued water 
rights ... as may have been acquired under or recognized by 
[the 1866 provision].” 30 U. S. C. § 52.10

In discussing these mining law provisions on the subject 
of water rights, this Court has often taken note of the history 
of mining in the arid Western States. In 1879 Mr. Justice 
Field of California, writing for the Court, described in vivid 
terms the influx of miners that had shaped the water rights 
law of his State and its neighbors:

“The lands in which the precious metals were found 
belonged to the United States, and were unsurveyed.... 
Into these mountains the emigrants in vast numbers 
penetrated, occupying the ravines, gulches and canons,

9 Title 30 U. S. C. § 51 provides in full:
“Whenever, by priority of possession, rights to the use of water for 

mining, agricultural, manufacturing, or other purposes have vested and 
accrued, and the same are recognized and acknowledged by the local 
customs, laws, and the decisions of courts, the possessors and owners of 
such vested rights shall be maintained and protected in the same; and the 
right-of-way for the construction of ditches and canals for the purposes 
herein specified is acknowledged and confirmed; but whenever any person, 
in the construction of any ditch or canal, injures or damages the posses-
sion of any settler on the public domain, the party committing such injury 
or damage shall be liable to the party injured for such injury or damage.”

10 Title 30 U. S. C. § 52 provides in full:
“All patents granted, or homesteads allowed, shall be subject to any 

vested and accrued water rights, or rights to ditches and reservoirs used 
in connection with such water rights, as may have been acquired under 
or recognized by section 51 of this title.”
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and probing the earth in all directions for the precious 
metals. . . . But the mines could not be worked without 
water. Without water the gold would remain for ever 
buried in the earth or rock. . . . The doctrines of the 
common law respecting the rights of riparian owners were 
not considered as applicable ... to the condition of 
miners in the mountains. . . . Numerous regulations 
were adopted, or assumed to exist, from their obvious 
justness, for the security of . . . ditches and flumes, and 
the protection of rights to water . . . .” Jennison v. Kirk, 
98 U. S. 453, 457-458 (1879).

See also Basey v. Gallagher, 20 Wall. 670, 681-684 (1875) 
(Field, J.); Atchison v. Peterson, 20 Wall. 507, 510-515 
(1874) (Field, J.). Over a half century later, Mr. Justice 
Sutherland set out this same history in California Oregon 
Power Co. v. Beaver Portland Cement Co., 295 U. S. 142, 
154-155 (1935). He then explained that the water rights 
provisions of the 1866 and 1870 laws were intended to

“approve and confirm the policy of appropriation for a 
beneficial use, as recognized by local rules and customs, 
and the legislation and judicial decisions of the arid-land 
states, as the test and measure of private rights in and 
to the non-navigable waters on the public domain.” Id., 
at 155.

Our opinions thus recognize that, although mining law and 
water law developed together in the West prior to 1866, with 
respect to federal lands Congress chose to subject only mining 
to comprehensive federal regulation. When it passed the 
1866 and 1870 mining laws, Congress clearly intended to 
preserve “pre-existing [water] right [s].” Broder v. Natoma 
Water & Mining Co., 101 U. S. 274, 276 (1879). Less than 15 
years after passage of the 1872 law, the Secretary of the 
Interior in two decisions ruled that water is not a locatable 
mineral under the law and that private water rights on federal 
lands are instead “governed by local customs and laws,” 
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pursuant to the 1866 and 1870 provisions. Charles Lennig, 
5 L. D. 190, 191 (1886); see William A. Chessman, 2 L. D. 774, 
775 (1883). The Interior Department, which is charged with 
principal responsibility for “regulating the acquisition of rights 
in the public lands,” Cameron v. United States, 252 U. S. 
450, 460 (1920), has recently reaffirmed this interpretation. 
Robert L. Beery, 251. B. L. A. 287 (1976).

In ruling to the contrary, the Court of Appeals did not 
refer to 30 U. S. C. §§ 51 and 52, which embody the 1866 and 
1870 provisions; to our opinions construing these provisions; 
or to the consistent course of administrative rulings on this 
question. Instead, without benefit of briefing, the court 
below decided that “it would be incongruous ... to hazard 
that Congress was not aware of the necessary glove of water 
for the hand of mining.” 553 F. 2d, at 1216. Congress was 
indeed aware of this, so much aware that it expressly provided 
a water rights policy in the mining laws. But the policy 
adopted is a “passive” one, 2 Waters and Water Rights 
§ 102.1, p. 53 (R. Clark ed. 1967); Congress three times (in 
1866, 1870, and 1872) affirmed the view that private water 
rights on federal lands were to be governed by state and local 
law and custom. It defies common sense to assume that 
Congress, when it adopted this policy, meant at the same time 
to establish a parallel federal system for acquiring private 
water rights, and that it did so sub silentio through laws de-
signed to regulate mining. In light of the 1866 and 1870 pro-
visions, the history out of which they arose, and the decisions 
construing them in the context of the 1872 law, the notion 
that water is a “valuable mineral” under that law is simply 
untenable.

IV
The conclusion that Congress did not intend water to be 

locatable under the federal mining law is reinforced by con-
sideration of the practical consequences that could be expected 
to flow from a holding to the contrary.
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A
Many problems would undoubtedly arise simply from the fact 

of having two overlapping systems for acquisition of private 
water rights. Under the appropriation doctrine prevailing in 
most of the Western States, the mere fact that a person con-
trols land adjacent to a body of water means relatively little; 
instead, water rights belong to “[t]he first appropriator of 
water for a beneficial use,” but only “to the extent of his 
actual use,” California Oregon Power Co. v. Beaver Portland 
Cement Co., supra, at 154; see Jennison n . Kirk, supra, at 
458; W. Hutchins, Selected Problems in the Law of Water 
Rights in the West 30-32, 389-403 (1942); McGowen, The 
Development of Political Institutions on the Public Domain, 
11 Wyo. L. J. 1, 14 (1957). Failure to use the water to which 
one is entitled for a certain period of time generally causes 
one’s rights in that water to be deemed abandoned. See 
generally 2 W. Hutchins, Water Rights Laws in the Nineteen 
Western States 256-328 (1974).

With regard to minerals located under federal law, an en-
tirely different theory prevails. The holder of a federal 
mining claim, by investing $100 annually in the claim, be-
comes entitled to possession of the land and may make any 
use, or no use, of the minerals involved. See 30 U. S. C. § 28. 
Once fee title by patent is obtained, see supra, at 609, even the 
$100 requirement is eliminated.

One can readily imagine the legal conflicts that might arise 
from these differing approaches if ordinary water were treated 
as a federally cognizable ‘“mineral.” A federal claimant 
could, for example, utilize all of the water extracted from a 
well like respondent’s, without regard for the settled prior 
appropriation rights of another user of the same water.11 Or 

11 The holder of a valid mining claim is generally understood to have 
an unlimited right to extract minerals from the claim, “even to exhaus-
tion.” Union Oil Co. v. Smith, 249 U. S. 337, 349 (1919). Respondent 
suggests that this right could be limited in the context of a mining-law
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he might not use the water at all and yet prevent another 
from using it, thereby defeating the necessary Western policy 
in favor of “actual use” of scarce water resources. California 
Oregon Power Co. v. Beaver Portland Cement Co., 295 U. S., 
at 154. As one respected commentator has written, allowing 
water to be the basis of a valid mining claim “could revive 
long abandoned common law rules of ground water ownership 
and capture, and . . . could raise horrendous problems of 
priority and extralateral rights.” * 12 We decline to effect so 
major an alteration in established legal relationships based 
on nothing more than an overly literal reading of a statute, 
without any regard for its context or history.

B
A final indication that water should not be held to be a 

locatable mineral derives from Congress’ 1955 decision to 
remove “common varieties” of certain minerals from the 
coverage of the mining law. 30 U. S. C. § 611; see supra, at 
606-607, and n. 5. This decision was made in large part because 
of “abuses under the general mining laws by . . . persons who 
locate [d] mining claims on public lands for purposes other 
than that of legitimate mining activity.” H. R. Rep. No. 730, 
84th Cong., 1st Sess., 5 (1955); see S. Rep. No. 554, 84th 
Cong., 1st Sess., 4-5 (1955). Apparently, locating a claim and 
obtaining a patent to federal land were so inexpensive that 
many “use[d] the guise of mining locations for nonmining 
purposes,” including the establishment of “filling stations, 
curio shops, cafes, . . . residence [s] [and] summer camp [s].” 
H. R. Rep. No. 730, p. 6; see S. Rep. No. 554, p. 5.

claim to water, if the law were construed to require the claimant to 
respect water rights previously vested under state law. Brief for 
Respondent 31 n. 8; see id., at 25-26.

12 Trelease, Federal-State Problems in Packaging Water Rights, in Water 
Acquisition for Mineral Development Institute Paper 9, pp. 9-17 n. 47 
(Rocky Mt. Min. L. Fdn., 1978).
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Water, of course, is among the most common of the earth’s 
elements. While it may not be as common in the federal 
lands subject to the mining law as it is elsewhere, it is never-
theless common enough to raise the possibility of abuse by 
those less interested in extracting mineral resources than in 
obtaining title to valuable land.13 See Robert L. Beery, 
25 I. B. L. A., at 296-297. Given the unprecedented nature 
of the Court of Appeals’ decision, it is hardly surprising 
that the 1955 Congress did not include water on its list of 
“common varieties” of minerals that cannot confer validity on 
a mining claim. But the concerns that Congress addressed 
in the 1955 legislation indicate that water, like the listed min-
erals, should not be considered a locatable mineral under the 
1872 mining law.

V

It has long been established that, when grants to federal 
land are at issue, any doubts “are resolved for the Govern-
ment, not against it.” United States v. Union Pacific R. Co., 
353 U. S. 112, 116 (1957). A fortiori, the Government must 
prevail in a case such as this, when the relevant statutory 
provisions, their historical context, consistent administrative 
and judicial decisions, and the practical problems with a 
contrary holding all weigh in its favor. Accordingly, the 
judgment of the Court of Appeals is

Reversed.

13 The Court of Appeals’ suggestion that a claim to water might be 
validated simply because of the “intrinsic value” of water “in the desert 
area,” 553 F. 2d, at 1216, makes abuse particularly likely, since the 
“intrinsic value” theory would substantially lessen a claimant’s burden 
of showing the “valuable” nature of his claim. See n. 4, supra.
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MOBIL OIL CORP. v. HIGGINBOTHAM, 
ADMINISTRATRIX, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FIFTH CIRCUIT

No. 76-1726. Argued January 10, 11, 1978—Decided June 5, 1978

In an action for wrongful death on the high seas, the measure of damages 
is governed by the Death on the High Seas Act, 46 U. S. C. § 762, which 
limits a decedent’s survivors’ recovery to their “pecuniary loss,” and 
hence the survivors are not entitled to recover additional damages under 
general maritime law for “loss of society.” Pp. 620-626.

545 F. 2d 422, reversed and remanded.

Stev en s , J., delivered the opinion of the Court, in which Burg er , C. J., 
and Ste wa rt , Whi te , Pow el l , and Reh nq ui st , JJ., joined. Mar shal l , 
J., filed a dissenting opinion, in which Bla ck mu n , J., joined, post, p. 626. 
Bre nn an , J., took no part in the consideration or decision of the case.

Carl J. Schumacher, Jr., argued the cause for petitioner. 
With him on the brief were E. D. Vickery and Charles C. 
Gray.

Jack C. Benjamin argued the cause for respondents. With 
him on the brief for respondent Shinn was Arthur A. Crais, 
Jr. Charles M. Thompson, Jr., filed a brief for respondents 
Higginbotham et al. I. P. Saal, Jr., filed a brief for respond-
ent Nation.

Mr . Justice  Steve ns  delivered the opinion of the Court.
This case involves death on the high seas. The question is 

whether, in addition to the damages authorized by federal 
statute, a decedent’s survivors may also recover damages under 
general maritime law. The United States Court of Appeals 
for the Fifth Circuit, disagreeing with the First Circuit, held
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that survivors may recover for their “loss of society,” as well 
as for their pecuniary loss.1 We reverse.

Petitioner used a helicopter in connection with its oil drilling 
operations in the Gulf of Mexico about 100 miles from the 
Louisiana shore. On August 15, 1967, the helicopter crashed 
outside Louisiana’s territorial waters, killing the pilot and 
three passengers. In a suit brought by the passengers’ widows, 
in their representative capacities, the District Court accepted 
admiralty jurisdiction1 2 and found that the deaths were caused 
by petitioner’s negligence. The court awarded damages equal 
to the pecuniary losses suffered by the families of two pas-
sengers.3 Although the court valued the two families’ loss of 
society at $100,000 and $155,000, it held that the law did not 
authorize recovery for this loss.4 The Court of Appeals 
reversed, holding that the plaintiffs were entitled to claim 

1 Compare Barbe v. Drummond, 507 F. 2d 794, 800-802 (CAI 1974), 
with Higginbotham v. Mobil Oil Corp., 545 F. 2d 422 (CA5 1977). The 
members of the Higginbotham panel expressed their agreement with 
Barbe, supra, but considered the issue foreclosed in their Circuit by Law v. 
Sea Drilling Corp., 510 F. 2d 242, on rehearing, 523 F. 2d 793 (CA5 1975). 
In that case, another Fifth Circuit panel stated that the statutory remedy 
provided by the Death on the High Seas Act was no longer needed. Id., 
at 798. See also n. 16, infra.

2 357 F. Supp. 1164, 1167 (WD La. 1973). The District Court bottomed 
admiralty jurisdiction on a finding that the helicopter was the functional 
equivalent of a crewboat. The ruling has not been challenged in this 
Court. Cf. Executive Jet Aviation, Inc. v. Cleveland, 409 U. S. 249, 
271-272.

3 360 F. Supp. 1140 (WD La. 1973). One family received $362,297, the 
other $163,400. The District Court held that the third passenger’s family 
could claim benefits only under the Longshoremen’s and Harbor Workers’ 
Compensation Act. 33 U. S. C. § 901 et seq. The Court of Appeals 
reversed this ruling. 545 F. 2d, at 431-433.

4 The former figure included $50,000 for one widow and $50,000 for her 
only daughter. The latter figure included $25,000 for the second widow 
and for each of two minor children, as well as $20,000 for each of four 
older children. 360 F. Supp., at 1144-1148.
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damages for loss of society. We granted certiorari limited to 
this issue. 434 U. S. 816.

I

In 1877, the steamer Harrisburg collided with a schooner in 
Massachusetts coastal waters. The schooner sank, and its first 
officer drowned. Some five years later, his widow brought a 
wrongful-death action against the Harrisburg. This Court 
held that admiralty afforded no remedy for wrongful death in 
the absence of an applicable state or federal statute. The 
Harrisburg, 119 U. S. 199. Thereafter, suits arising out of 
maritime fatalities were founded by necessity on state wrong-
ful-death statutes. See, e. g., The Hamilton, 207 U. S. 398.

In 1920, Congress repudiated the rule of The Harrisburg for 
maritime deaths occurring beyond the territorial waters of any 
State. It passed the Death on the High Seas Act (hereinafter 
sometimes DOHSA),5 creating a remedy in admiralty for 
wrongful deaths more than three miles from shore. This Act 
limits the class of beneficiaries to the decedent’s “wife, hus-
band, parent, child, or dependent relative,” 6 establishes a two- 
year period of limitations,7 allows suits filed by the victim to 
continue as wrongful-death actions if the victim dies of his 
injuries while suit is pending,8 and provides that contributory 
negligence will not bar recovery.9 With respect to damages, 
the statute declares: “The recovery . . . shall be a fair and 
just compensation for the pecuniary loss sustained by the per-
sons for whose benefit the suit is brought . . . .”10

5 41 Stat. 537,46 U. S. C. § 761 et seq.
6 § 761.
7 § 763.
8 § 765.
9 § 766. In addition, the statute preserved the applicability of local law 

on the Great Lakes, in the Panama Canal Zone, and within the States’ 
territorial waters. § 767. Rights under foreign wrongful-death laws were 
also preserved. § 764.

10 § 762.
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In the half century between 1920 and 1970, deaths on the 
high seas gave rise to federal suits under DOHSA, while those 
in territorial waters were largely governed by state wrongful- 
death statutes.11 DOHSA brought a measure of uniformity 
and predictability to the law on the high seas, but in territorial 
waters, where The Harrisburg made state law the only source 
of a wrongful-death remedy, the continuing impact of that 
decision produced uncertainty11 12 and incongruity.13 The rea-
soning of The Harrisburg, which was dubious at best in 1886,14 
became less and less satisfactory as the years passed.

In 1970, therefore, the Court overruled The Harrisburg. In 
Mor ague v. States Marine Lines, Inc., 398 U. S. 375, the Court 
held that a federal remedy for wrongful death does exist under 
general maritime law. The case concerned a death in Florida’s 
territorial waters. The defendant argued that Congress, by 
limiting DOHSA to the high seas, had evidenced an intent to 
preclude federal judicial remedies in territorial waters. The 
Court concluded, however, that the reason Congress confined 

11 The death of a seaman was an exception to this rule. The Jones Act 
gives a remedy to the dependents of a seaman killed in the course of 
employment by his employer’s negligence, no matter where the wrong takes 
place. § 688.

12 In The Tungus v. Skovgaard, 358 U. S. 588, for example, the Court 
could not definitively determine whether New Jersey law allowed recovery 
for unseaworthiness or required proof of negligence.

13 Three anomalies were identified in Moragne v. Stales Marine Lines, 
Inc., 398 U. S. 375. In States with limited wrongful-death remedies, 
shipowners were liable if their breach of a maritime duty caused injury but 
not if the breach caused death. Furthermore, deaths due to unseaworthi-
ness had a remedy on the high seas, but often went unremedied inside the 
three-mile limit. Finally, “true” seamen were denied the benefit of state 
wrongful-death laws while longshoremen doing seamen’s work could assert 
claims under state law. Id., at 395-396.

14 The Court in The Harrisburg arrived at its conclusion after rejecting 
arguments founded on nothing more than “good reason,” “natural equity,” 
and the experience of nations like France and Scotland. 119 U. S., at 
212-213.
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DOHSA to the high seas was to prevent the Act from abro-
gating, by its own force, the state remedies then available in 
state waters. Id., at 400.

In Moragne the Court left various subsidiary questions 
concerning the nonstatutory death remedy—such as the sched-
ule of beneficiaries and the limitations period—for “further 
sifting through the lower courts in future litigation.” Id., at 
408. A few years later, in Sea-Land Services, Inc. v. Gaudet, 
414 U. S. 573, the Court confronted some of these questions. 
Among the issues addressed in Gaudet was the measure of 
survivors’ damages.15 The Court held that awards could in-
clude compensation for loss of support and services, for funeral 
expenses, and for loss of society, but not for mental anguish or 
grief. Id., at 583-591. The Court recognized that DOHSA, 
which compensates only for pecuniary losses, did not allow 
awards for loss of society. But the accident in Gaudet, like 
that in Moragne, took place in territorial waters, where 
DOHSA does not apply. The Court chose not to adopt 
DOHSA’s pecuniary-loss standard; instead it followed the 
“clear majority of States” and “the humanitarian policy of the 
maritime law,” both of which favored recovery for loss of 
society. 414 U. S., at 587-588. In sum, the Court made a 
policy determination vo.Gaudet which differed from the choice 
made by Congress when it enacted the Death on the High 
Seas Act.

II
The Gaudet opinion was broadly written. It did not state 

that the place where death occurred had an influence on its

15 The primary issue in Gaudet was whether a decedent’s survivors could 
bring a Moragne action even though the decedent himself had sued and 
recovered damages before dying. DOHSA offered no guidance on this 
issue. 414 U. S., at 583 n. 10. In the course of providing its own answer, 
the Court addressed the contention that the survivors’ recovery would 
simply duplicate the decedent’s. The Court outlined the elements of 
damages under the new maritime-death remedy and noted that several were 
distinct from those available to the decedent himself.
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analysis. Gaudet may be read, as it has been, to replace 
entirely the Death on the High Seas Act.16 Its holding, how-
ever, applies only to coastal waters. We therefore must now 
decide which measure of damages to apply in a death action 
arising on the high seas—the rule chosen by Congress in 1920 
or the rule chosen by this Court in Gaudet.

As the divergence of views among the States discloses, there 
are valid arguments both for and against allowing recovery for 
loss of society. Courts denying recovery cite two reasons: 
(1) that the loss is “not capable of measurement by any 
material or pecuniary standard,” and (2) that an award for 
the loss “would obviously include elements of passion, sym-
pathy and similar matters of improper character.” 1 S. 
Speiser, Recovery for Wrongful Death § 3:49 (2d ed. 1974).17 
Courts allowing the award counter: (1) that the loss is real, 
however intangible it may be, and (2) that problems of 
measurement should not justify denying all relief. See gen-
erally Sea-Land Services, Inc. v. Gaudet, supra, at 588-590.

In this case, however, we need not pause to evaluate the 
opposing policy arguments. Congress has struck the balance 
for us. It has limited survivors to recovery of their pecuniary 
losses. Respondents argue that Congress does not have the 

16 As Chief Judge Brown put it in Law v. Sea Drilling Corp., 523 F. 2d 
793 (CA5 1975): “It is time that the dead hand of The Harrisburg— 
whether in the courts or on the elbow of the congressional draftsmen of 
DOHSA—follow the rest of the hulk to an honorable rest in the briney 
deep. . . . No longer does one need . . . DOHSA as a remedy. There 
is a federal maritime cause of action for death on navigable waters—any 
navigable waters—and it can be enforced in any court.” Id., at 798.

17 The award contemplated by Gaudet is especially difficult to compute, 
for the jury must calculate the value of the lost love and affection without 
awarding damages for the survivors’ grief and mental anguish, even though 
that grief is probably the most tangible expression of the survivors’ 
emotional loss. See Sea-Land Services, Inc. v. Gaudet, 414 U. S., at 585- 
586, n. 17. See also G. Gilmore & C. Black, Law of Admiralty 372 
(2d ed. 1975).
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last word on this issue—that admiralty courts have tradition-
ally undertaken to supplement maritime statutes and that 
such a step is necessary in this case to preserve the uniformity 
of maritime law. Neither argument is decisive.

We recognize today, as we did in Moragne, the value of 
uniformity, but a ruling that DOHSA governs wrongful-death 
recoveries on the high seas poses only a minor threat to the 
uniformity of maritime law.18 Damages aside, none of the 
issues on which DOHSA is explicit have been settled to the 
contrary by this Court in either Moragne or Gaudet. Nor are 
other disparities likely to develop. As Moragne itself implied,19 
DOHSA should be the courts’ primary guide as they refine the 
nonstatutory death remedy, both because of the interest in 
uniformity and because Congress’ considered judgment has 
great force in its own right. It is true that the measure of 
damages in coastal waters will differ from that on the high 
seas, but even if this difference proves significant,20 a desire for 
uniformity cannot override the statute.

18 Moragne proclaimed the need for uniformity in a far more compelling 
context. When Moragne was decided, fatal accidents on the high seas had 
an adequate federal remedy, while the same accidents nearer shore might 
yield more generous awards, or none at all, depending on the law of 
the nearest State. The only disparity that concerns us today is the dif-
ference between applying one national rule to fatalities in territorial 
waters and a slightly narrower national rule to accidents farther from 
land.

19 Moragne recognized that the courts would need to devise a limitations 
period and a schedule of beneficiaries for the new death remedy. The 
Court considered several alternative solutions to these problems. Only 
DOHSA, however, figured prominently in the discussion of both issues. 
398 U. S., at 405-408.

29 It remains to be seen whether the difference between awarding loss-of- 
society damages under Gaudet and denying them under DOHSA has a 
great practical significance. It may be argued that the competing views 
on awards for loss of society, see supra, at 623, can best be reconciled by 
allowing an award that is primarily symbolic, rather than a substantial 

• portion of the survivors’ recovery. We have not been asked to rule on the 
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We realize that, because Congress has never enacted a 
comprehensive maritime code, admiralty courts have often 
been called upon to supplement maritime statutes. The Death 
on the High Seas Act, however, announces Congress’ con-
sidered judgment on such issues as the beneficiaries, the 
limitations period, contributory negligence, survival, and 
damages. See nn. 6-10, supra. The Act does not address 
every issue of wrongful-death law, see, e. g., n. 15, supra, but 
when it does speak directly to a question, the courts are not 
free to “supplement” Congress’ answer so thoroughly that the 
Act becomes meaningless.

In Moragne, the Court recognized a wrongful-death remedy 
that supplements federal statutory remedies. But that hold-
ing depended on our conclusion that Congress withheld a 
statutory remedy in coastal waters in order to encourage and 
preserve supplemental remedies. 398 U. S., at 397-398. Con-
gress did not limit DOHSA beneficiaries to recovery of their 
pecuniary losses in order to encourage the creation of non- 
pecuniary supplements. See generally Barbe v. Drummond, 
507 F. 2d 794, 801 n. 10 (CAI 1974); Wilson v. Transocean 
Airlines, 121 F. Supp. 85 (ND Cal. 1954). There is a basic 
difference between filling a gap left by Congress’ silence and 
rewriting rules that Congress has affirmatively and specificallly 
enacted. In the area covered by the statute, it would be no 
more appropriate to prescribe a different measure of damages 
than to prescribe a different statute of limitations, or a differ-
ent class of beneficiaries. Perhaps the wisdom we possess 

propriety of the large sums that the District Court would have awarded 
for loss of society in this case. See n. 4, supra.

Similarly, there may be no great disparity between DOHSA and Gaudet 
on the issue of funeral expenses. Gaudet awards damages to dependents 
who have paid, or will pay, for the decedent’s funeral, evidently on the 
theory that, but for the wrongful death, the decedent would have accumu-
lated an estate large enough to pay for his own funeral. 414 U. S., at 591. 
On that theory, the cost of the funeral could also be considered a pecuniary 
loss suffered by the dependent as a result of the death.



626 OCTOBER TERM, 1977

Mar sha ll , J., dissenting 436U.S.

today would enable us to do a better job of repudiating The 
Harrisburg than Congress did in 1920, but even if that be 
true, we have no authority to substitute our views for those 
expressed by Congress in a duly enacted statute.

Accordingly, the judgment of the Court of Appeals is 
reversed, and the case is remanded for further proceedings 
consistent with this opinion.

It is so ordered.

Mr . Justi ce  Brennan  took no part in the consideration or 
decision of this case.

Mr . Justice  Marsh all , with whom Mr . Justi ce  Black - 
mun  joins, dissenting.

Just a few years ago, in Sea-Land Services, Inc. v. Gaudet, 
414 U. S. 573 (1974), this Court held that, “under the mari-
time wrongful-death remedy, [a] decedent’s dependents may 
recover damages for their loss of . . . society . . . .” Id., at 
584. The fact that the injury there occurred within three miles 
of shore, in the territorial waters of a State, had no bearing 
on the decision at the time it was rendered, as the majority 
today recognizes, ante, at 622-623. Nor did we place any 
emphasis on the situs of injury when we first upheld the 
maritime wrongful-death remedy, as a matter of “general 
maritime law,” in Moragne v. States Marine Lines, Inc., 398 
U. S. 375, 409 (1970). Today the Court takes a narrow and 
unwarranted view of these cases, limiting them to their facts 
and making the availability of recovery for loss of society turn 
solely on a ship’s distance from shore at the time of the injury 
causing death.

A unanimous Court concluded in Moragne that the distance 
of a ship from shore is a fortuity unrelated to the reasons for 
allowing a seaman’s family to recover damages upon his death. 
See id., at 395-396, 405. These reasons are rooted in the 
traditions of maritime law, which has always shown “a special 
solicitude for the welfare of those men who undert[ake] to
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venture upon hazardous and unpredictable sea voyages.” Id., 
at 387. See also Gaudet, supra, at 588 (“humanitarian policy 
of the maritime law”). In light of this “special solicitude,” 
Mr. Justice Harlan examined in Moragne a number of “anom-
alies,” 398 U. S., at 395-396, that had resulted from the earlier 
rule of The Harrisburg, 119 U. S. 199 (1886), under which the 
availability of a cause of action for wrongful death at sea 
depended entirely on the existence of a statutory remedy.

The “anomaly” most relevant for present purposes was that 
“identical breaches of the duty to provide a seaworthy ship, 
resulting in death, produce [d] liability outside the three-mile 
limit—since a claim under the Death on the High Seas Act 
may be founded on unseaworthiness . . . —but not within the 
territorial waters of a State whose local statute exclude [d] 
unseaworthiness claims.” 398 U. S., at 395. The Moragne 
Court found “much force” in the argument of the United 
States (appearing as amicus curiae) that this difference in 
treatment based on location of the injury could not be sup-
ported by any “rational policy,” especially since the underlying 
duty to furnish a seaworthy vessel is a federal one. Id., at 
395-396. Accordingly, because of this anomaly and others, 
the Court in Moragne declined to adhere any longer to “a rule 
unjustified in reason, which produces different results for 
breaches of duty in situations that cannot be differentiated in 
policy.” Id., at 405.

The Court today establishes a rule that, like the pre- 
Moragne rule, “produces different results ... in situations 
that cannot be differentiated in policy.” When death arises 
from injuries occurring within a State’s territorial waters, 
dependents will be able to recover for loss of society under the 
“humanitarian” rule of Gaudet. 414 U. S., at 588. But once 
a vessel crosses the imaginary three-mile line, the seaman’s 
dependents no longer have a remedy for an identical loss, 
occasioned by an identical breach of duty. Instead, they may 
recover only pecuniary losses, which are allowed them by the 
Death on the High Seas Act (DOHSA), 46 U. S. C. § 762.
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The irony implicit in the Court’s result is readily apparent. 
As in the pre-Moragne situation, the benefits available to a 
seaman’s dependents will once again vary depending on 
whether the injury causing death occurs in state territorial 
waters or on the high seas. Now, however, more generous 
benefits will be available if the injury occurs in state waters. 
We have thus come full circle from Moragne, which was 
designed to eliminate reliance on an artificial three-mile line 
as the basis for disparate treatment of dependents of similarly 
situated seamen. There is undoubtedly a certain symmetry 
in the Court’s return to the pre-Moragne anomalies, but it is 
a symmetry that is both patently unfair to a seaman’s de-
pendents and flatly inconsistent with the spirit of Moragne 
and Gaudet.

The dictates of fairness and the words of this Court would 
all be beside the point, of course, if Congress could/be said to 
have made a determination to disallow any recovery except 
pecuniary loss with regard to deaths arising on the high seas. 
But Congress made no such determination when it passed 
DOHSA. Congress was writing in 1920 against the back-
ground of The Harrisburg, under which a remedy for death on 
the high seas depended entirely on the existence of a statute 
allowing recovery. This rule left many dependents without 
any remedy and was viewed as “a disgrace to civilized people.” 
By enacting DOHSA, Congress sought to “bring our maritime 
law into line with the laws of those enlightened nations which 
confer a right of action for death at sea.” S. Rep. No. 216, 
66th Cong., 1st Sess., 4 (1919); H. R. Rep. No. 674, 66th 
Cong., 2d Sess., 4 (1920), quoted in Moragne, supra, at 397.

The Court today uses this ameliorative, remedial statute as 
the foundation of a decision denying a remedy. It purports to 
find, in the section of DOHSA that provides for “fair and just 
compensation for the pecuniary loss sustained,” 46 U. S. C. 
§ 762, a “considered judgment” by Congress that recovery 
must be limited to pecuniary loss, ante, at 625. Nothing in this
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section, however, states that recovery must be so limited;
certainly Congress was principally concerned, not with limiting 
recovery, but with ensuring that those suing under DOHSA 
were able to recover at least their pecuniary loss. As Repre-
sentative Montague stated in the House debate, the Act was 
meant to provide a cause of action “in cases where there is now 
no remedy.” 59 Cong. Rec. 4486 (1920). See generally 
S. Rep. No. 216, supra, at 2-5; H. R. Rep. No. 674, supra, at 
2-4; 59 Cong. Rec. 4482-4486 (1920). See also Moragne, 
398 U. S., at 393 (DOHSA was designed “to furnish [a] 
remedy denied by the courts”).

Although recognizing that DOHSA was a response to The 
Harrisburg, ante, at 620, the majority opinion otherwise ignores 
the legislative history of the Act. The fundamental premise 
of the opinion—that Congress meant to “limift] survivors to 
recovery of their pecuniary losses,” ante, at 623—is simply 
assumed. Today’s decision thus stands in sharp contrast to 
Moragne, where Mr. Justice Harlan carefully surveyed the 
legislative history and then concluded that “no intention ap-
pears that the Act have the effect of foreclosing any non- 
statutory federal remedies that might be found appropriate 
to effectuate the policies of general maritime law.” 398 U. S., 
at 400.

Because there is no congressional directive to foreclose 
nonstatutory remedies, I believe that maritime law principles 
require us to uphold the remedy for loss of society at issue 
here. The general approach that mandates this result was 
stated over 100 years ago by Mr. Chief Justice Chase, 
sitting on circuit, in a passage that has since been quoted in 
both Moragne and Gaudet:

“[C]ertainly it better becomes the humane and liberal 
character of proceedings in admiralty to give than to 
withhold the remedy, when not required to withhold it by 
established and inflexible rules.” The Sea Gull, 21 F.
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Cas. 909, 910 (No. 12,578) (CC Md. 1865), quoted in 398 
U. S., at 387; 414 U. S., at 583.

In the instant case we have no “established and inflexible 
rule”; we have at most an expression of the minimum re-
covery that must be available to.the dependents of a seaman 
who dies on the high seas. When DOHSA is read against the 
background out of which it arose—rather than as if it had been 
written after Moragne and Gaudet—it becomes apparent that 
Congress did not mean to exclude the possibility of recovery 
beyond pecuniary loss.

The only remaining issue is whether allowing recovery for 
loss of society would be “appropriate to effectuate the policies 
of general maritime law.” Moragne, supra, at 400. This 
issue was resolved in Gaudet, where we stated, without any 
situs qualifications, that recovery for loss of society is not 
merely “appropriate to effectuate” maritime law policies but is 
“compelled” by them. 414 U. S., at 588. I would follow 
Gaudet in this case and thereby avoid the creation of a new 
and unfair “anomaly” of the type that Moragne was intended 
to eliminate.

Accordingly, I dissent.
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Anticipating completion of the Trans Alaska Pipeline System (TAPS) in 
mid-1977, seven of its eight owners filed tariffs for the transportation of 
oil over TAPS with the Interstate Commerce Commission, which at that 
time had jurisdiction over oil pipelines. Four protestants, respondents 
here, immediately asked the ICC to suspend the proposed rates, which 
were claimed to be prima facie unlawful for a number of reasons. Reject-
ing the carriers’ argument that it had no authority under § 15 (7) of the 
Interstate Commerce Act (Act) (which provides that “[w]henever there 
shall be filed . . . any schedule stating a new individual or joint rate, . . . 
the Commission . . . may . . . suspend the operation of such schedule”) 
to suspend TAPS’s initial rates, the ICC concluded that the rates should 
be suspended. It then went on to hold that the TAPS carriers could 
submit interim tariffs, to be effective on one day’s notice, which would be 
allowed to go into effect during the suspension period if the rates 
proposed in such tariffs were lower than levels summarily fixed by the 
ICC and if the TAPS carriers would agree to refund any amounts 
collected under either the interim or initially proposed tariffs which 
might subsequently (after full hearing) be held to be unlawful. The 
TAPS carriers petitioned for review of the ICC’s order in the Court of 
Appeals, which affirmed all aspects of the order. Held:

1. Pursuant to § 15 (7), the ICC is authorized to suspend initial tariff 
schedules of an interstate carrier subject to Part I of the Act, as it did 
here. As against the contention that the word “new” as used in § 15 (7) 
was intended to refer only to increased or changed rates (i. e., rates 
which replace other rates previously in effect), such word must be given 
its literal interpretation as applying to services which have never before 
been offered to the public, thus embracing the initial rates in question 
in these cases. Pp. 642—652.

2. The ICC has power ancillary to its suspension authority under

*No. 77-452, Mobil Alaska Pipeline Co. v. United States et al.; No. 
77-457, Exxon Pipeline Co. v. United States et al.; No. 77-551, BP Pipe-
lines, Inc. v. United States et al.; and No. 77-602, ARCO Pipe Line Co. v. 
United States et al.
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§ 15 (7) to establish, without an adjudicatory hearing, maximum interim 
rates which it would allow to go into effect during the suspension period. 
By so establishing such interim rates here, the ICC did not exceed its 
suspension power but, to the contrary, performed an intelligent and 
practical exercise of its suspension power in accord with Congress’ goal 
in § 15 (7) to strike a fair balance between the needs of the public and 
the needs of regulated carriers. Pp. 651-654.

3. The ICC, as part of such ancillary power to establish maximum 
interim rates, has authority, which it properly exercised here, to condition 
its decision not to suspend tariffs on a requirement that the carriers 
refund any amounts collected under either interim or initially proposed 
rates that might later be determined to exceed lawful rates, notwith-
standing the absence of express authority in the statute for such refunds. 
United States v. Chesapeake & Ohio R. Co., 426 U. S. 500. If the ICC’s 
approximations of what would be lawful rates are to be used to meet the 
carriers’ needs, such refund provisions are a necessary and “directly 
related,” id., at 514, means of discharging the ICC’s mandate to protect 
the public pending a more complete determination of the reasonableness 
of the rates, and thus are a “legitimate, reasonable, and direct adjunct to 
the Commission’s explicit statutory power to suspend rates pending 
investigation,” ibid., in that they allow the ICC, in exercising its suspen-
sion power, to pursue “a more measured course” and to “offe[r] an 
alternative tailored far more precisely to the particular circumstances” 
of these cases. Ibid. Pp. 654-657.

557 F. 2d 775, affirmed.

Bre nn an , J., delivered the opinion of the Court, in which all other 
Members joined, except Pow el l , J., who took no part in the consideration 
or decision of the cases.

Andrew J. Kilcarr and Richard J. Flynn argued the cause for 
petitioners in all cases and for Union Alaska Pipeline Co. et al. 
(respondents under this Court’s Rule 21 (4)). With them on 
the joint briefs were William J. T. Brown, James R. Kinzer, 
William R. Connole, David M. Schwartz, Lee A. Monroe, 
Robert E. Jordan III, James H. Pipkin, Jr., Steven H. Brose, 
and Jack Landsdale, Jr.

Deputy Solicitor General Easterbrook argued the cause for 
the federal respondents in all cases. With him on the brief 
were Solicitor General McCree, Assistant Attorney General
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Shenefield, Allan A. Ryan, Jr., Donald A. Kaplan, Mark L. 
Evans, Christine N. Kohl, and Philip R. Telleen. Avrum M. 
Gross, Attorney General of Alaska, argued the cause for re-
spondents State of Alaska et al. in all cases. With him on the 
brief were Philip Elman, Robert M. Lichtman, Terry F. Len- 
zer, and Robert E. Nagle.

Mr . Justic e Brennan  delivered the opinion of the Court.
The primary question presented in these cases is whether 

the Interstate Commerce Commission is authorized by § 15 (7) 
of the Interstate Commerce Act, as added, 36 Stat. 552, and 
amended, 49 U. S. C. § 15 (7),1 to suspend initial tariff sched-
ules of an interstate carrier subject to Part I of the Act, 24 
Stat. 379, as amended, 49 U. S. C. §§ 1-27 (1970 ed. and 
Supp. V). In addition, we are asked to decide whether, if the 
Commission is so authorized, it has additional authority sum-
marily to fix maximum interim tariff rates which will be al-
lowed to go into effect during the suspension period and to 
require carriers filing tariffs containing such rates, as a further 
condition of nonsuspension, to refund any amounts collected 
which are ultimately found to be unlawful. We hold that 
the Commission has statutory authority to suspend initial 
tariff schedules and that it has power ancillary to that author-
ity to establish maximum interim rates and associated regula-
tions—including refund provisions—as it has done in these 
cases.

1 “Whenever there shall be filed with the Commission any schedule 
stating a new individual or joint rate, fare, or charge, . . . the Commission 
shall have . . . authority ... to enter upon a hearing concerning the law-
fulness of such rate, fare, [or] charge . . . ; and pending such hearing 
and the decision thereon the Commission, upon filing with such schedule 
and delivering to the carrier or carriers affected thereby a statement in 
writing of its reasons for such suspension, may from time to time suspend 
the operation of such schedule and defer the use of such rate, fare, [or] 
charge . . . , but not for a longer period than seven months beyond the 
time when it would otherwise go into effect . . . .”
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I
In 1968, massive reservoirs of oil were discovered at Prud- 

hoe Bay in the Alaskan Arctic. Two years later plans crystal-
lized to build a pipeline from Prudhoe Bay to the all-weather 
port of Valdez on Alaska’s Pacific coast. After protracted 
environmental litigation was ended by special Act of Con-
gress,2 construction of the Trans Alaska Pipeline System 
(TAPS) began in 1974. In May and June 1977, seven of the 
eight owners of TAPS,3 anticipating completion of TAPS in 
mid-1977, filed tariffs with the Interstate Commerce Commis-
sion 4 setting out the rules and rates governing transportation

2 Trans-Alaska Pipeline Authorization Act, 87 Stat. 584, 43 U. S. C. 
§ 1651 et seq. (1970 ed., Supp. V).

3 Each of eight companies holds an undivided interest in TAPS and 
each has the “right and obligation to utilize its share of TAPS capacity as 
an independent common carrier.” Joint Brief for Petitioners 5. The 
interests held by each owner are as follows:

Sohio Pipe Line Co. 33.34%
ARCO Pipe Line Co. 21.00
Exxon Pipeline Co. 20.00
BP Pipelines, Inc. 15.84
Mobil Alaska Pipeline Co. 5.00
Phillips Alaska Pipeline Corp. 1.66
Union Alaska Pipeline Co. 1.66
Amerada Hess Pipeline Corp. 1.50

Trans Alaska Pipeline System, 355 I. C. C. 80, 91-93 (1977) (TAPS). 
Phillips Alaska Pipeline Corp, filed its tariffs later than the other seven 
carriers and has filed a petition for review of the suspension of its tariffs 
in the Court of Appeals for the District of Columbia Circuit, where deci-
sion has been deferred pending decision by this Court in these cases. See 
Joint Brief for Petitioners 4 n. 2.

4 Oil pipelines were until October 1, 1977, subject to the jurisdiction of 
the Interstate Commerce Commission. See 49 U. S. C. §1 (1) (b). On 
that date, jurisdiction over the transportation of oil in interstate com-
merce by pipeline was transferred from the Interstate Commerce Commis-
sion to the Federal Energy Regulatory Commission (FERC). Department 
of Energy Organization Act of 1977, 91 Stat. 565, 42 U. S. C. § 7101 
et seq. (1976 ed., Supp. I); Exec. Order No. 12009, 42 Fed. Reg. 46267
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of oil over TAPS. These rates were met immediately by for-
mal protests* 5 from the State of Alaska,6 the Arctic Slope 
Regional Corporation,7 the United States Department of 
Justice,8 9 and the Commission’s Bureau of Investigations and 
Enforcement?

Acting pursuant to§15(7)of the Interstate Commerce Act, 
the Commission10 found that the protests lodged against the 

(1977). Further proceedings on the TAPS tariffs are pending before 
FERC.

5 See 49 CFR § 1100.42 (1976).
6 The State of Alaska owns a one-eighth royalty interest in Prudhoe 

Bay oil, which is calculated to be equal to 12.5% of the “wellhead value” 
of that oil. The parties tell us (although recent reports of falling oil 
prices on the west coast tend to cast doubt on this) that the market 
price of oil is essentially fixed. Accordingly, wellhead value is approxi-
mately determined by subtracting transportation costs from the fixed 
market price. See 1 App. 554a. For this reason, the State claims to lose 
23 cents in royalties for every dollar by which the TAPS rate exceeds a 
just and reasonable level. Brief for Respondent State of Alaska 7.

7 The Corporation, one of 13 established pursuant to the Alaska Native 
Claims Settlement Act, 85 Stat. 688, 43 U. S. C. §§ 1601-1627 (1970 ed., 
Supp. V), represents the interests of the Inupiat Eskimos, who have a 
claim to be paid 2% of the wellhead value, see n. 6, supra, of Alaskan 
crude oil up to a total of $500 million as consideration for their surrender 
of aboriginal land claims in the Prudhoe Bay area. The rate at which the 
Corporation collects revenue is inversely proportional to the TAPS rate. 
See ibid. Accordingly, if the TAPS rate is too high, the Corporation, 
which has a great immediate need for oil royalties, is harmed.

8 The Department of Justice argued that the proposed TAPS rates 
were unreasonably high and would accordingly “discourage exploration 
and development of new fields by reducing the wellhead value of crude 
[oil].” 1 App. 95a. Such discouragement was said to be “inconsistent 
with national energy policy.” Ibid.

9 The Bureau argued that the proposed rates were “prima facie unrea-
sonable,” id., at 143a, and should be suspended pending a full investigation.

10 Rather than referring the TAPS protest to its staff suspension board 
and its appellate division of three Commissioners, as is routinely done in 
suspension cases, see 49 CFR §1100.200 (1976), the Commission itself 
heard oral argument on the protests and determined that the TAPS rates 
should be suspended.
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TAPS tariffs gave it “reason to believe the proposed rates are 
not just and reasonable.” Trans Alaska Pipeline System, 355 
I. C. C. 80, 81 (1977) (TAPS). In support of this conclusion, 
it cited the protestants’ arguments that the filed rates allowed 
excessive returns on capital11 and that the cost data provided 
by the carriers were overstated.11 12 Dismissing the TAPS car-
riers’ argument that § 15 (7) gave the Commission no power 
to suspend initial rates, the Commission suspended the TAPS 
rates for the full seven months allowed by law, see 355 I. C. C., 
at 81-82, citing protestants’ showing of “probable unlawful-
ness,” id., at 81, and the Commission’s concern that “mainte-
nance of excessively high rates could act as a deterrent or an 
obstacle to the use of the pipeline by nonaffiliated oil pro-
ducers, and would also delay the Alaskan interests in obtaining 
revenues that depend upon the well-head price of the oil.” 
Id., at 82.

On the other hand, the Commission found that it would 
not be in the public interest if TAPS had to close for a seven- 
month period. Id., at 83. Accordingly, “accept[ing] the 
basic data supplied by the carriers” as true, ibid., the Commis-

11 According to carrier data, the aggregate debt-equity ratio in TAPS 
financing was approximately 85%-15%. 1 App. 23a-24a, 159a; TAPS, 
supra, at 91. In calculating their rates, the carriers deducted interest 
expense in the computation of net income and then added a return element 
to calculated net income sufficient to provide them a 7% return on total 
investment, i. e., both debt and equity. 3 App. 177-178. The protestants 
characterized this as “double-dipping.” Brief for Respondent State of 
Alaska 13. The carriers defended the practice as being consistent with 
Commission practice and a consent decree entered in United States v. 
Atlantic Refining Co., C. A. No. 14060 (DC, Dec. 23, 1941). See, e. g., 
1 App. 349a-355a; 3 App. 178.

12 TAPS was originally estimated to cost less than $1 billion. 1 App. 
10a. However, the estimated cost on which tariffs were calculated by the 
TAPS carriers was over $9 billion. Id., at 102a, 117a. Protestants argued 
that much of the $9 billion represented waste and mismanagement on the 
part of the TAPS owners and could not, therefore, be included in the 
TAPS rate base. E. g., id., at 10a-lla.
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sion applied what it stated to be its traditional rate-of-return 
calculation13 to compute new rates that approximated what 
full investigation would likely reveal to be lawful rates14 and 
it stated that it would not suspend interim tariffs which speci-
fied rates no higher than those estimated. See id., at 83-86. 
However, since the estimated rates might still “exceed reason-
able levels,” the Commission stated that any interim tariffs 
must provide for refunds of any amounts later determined to 
be in excess of lawful rates. Id., at 86.15

Four pipeline owners, petitioners here,16 filed a petition for 
review of the Commission’s suspension order in the Court of 
Appeals for the Fifth Circuit. That court determined: (1) 
that the Commission had the statutory authority to suspend

13 Usually, the Commission uses an 8% return on valuation in setting 
pipeline rates, but in recognition of the extreme risk of the TAPS venture, 
the Commission used 10% in setting the interim rates. See TAPS, 355 
I. C. C., at 85.

14 The rates initially filed and the maximum interim rates allowed by the 
ICC are as follows:

Carrier
Proposed 

Rate
Interim 

Rate Reduction
Amerada Hess $6.44 $4.85 $1.59
BP 6.35 4.68 1.67
Mobil Alaska 6.31 4.84 1.47
Exxon 6.27 5.10 1.17
Phillips Alaska 6.22 4.83 1.39
Sohio 6.16 4.70 1.46
Union Alaska 6.09 4.89 1.20
ARCO 6.04 4.91 1.13

See id., at 80, 87, 94.
15 In addition, the Commission authorized the carriers to file new tariffs 

which could become effective on as little as one-day’s notice, and it insti-
tuted a formal adjudicatory investigation into the lawfulness of the sus-
pended rates pursuant to 49 U. S. C. § 15 (1). TAPS, supra, at 87-88.

16 Sohio Pipeline Co., Union Alaska Pipeline Co., and Amerada Hess 
Pipeline Corp, were intervenors in the proceedings below and are parties 
here. See this Court’s Rule 21 (4).
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an initial tariff as well as changes in tariffs; (2) that it had 
authority ancillary to the suspension power to set out, without 
an adjudicatory hearing, maximum interim rates which it 
would allow to go into effect during the suspension period; 
and (3) that it had authority to condition a decision not to 
suspend tariffs on a requirement that carriers whose tariffs 
were allowed to go into effect be prepared to make refunds of 
any amounts collected—whether under initially proposed or 
interim tariffs—which were later determined (after full hear-
ing) to be unlawful. Mobil Alaska Pipeline Co. v. United 
States, 557 F. 2d 775 (1977).

Petitioners sought review in this Court and filed applica-
tions for a stay of the Commission’s suspension order, all relief 
having been denied by the Fifth Circuit. On October 20,1977, 
we granted the applications for a stay, 434 U. S. 913, and 
we issued a supplemental stay order on November 14, 1977. 
434 U. S. 949. Thereafter we granted certiorari to consider 
the three issues decided by the Court of Appeals. 434 U. S. 
964. We affirm.17

17 In the Court of Appeals, the United States argued that Arrow Trans-
portation Co. v. Southern R. Co., 372 U. S. 658 (1963), and United States 
v. SCRAP, 412 U. S. 669 (1973), divest courts of jurisdiction to review 
suspension orders of the Interstate Commerce Commission. In this Court, 
the United States has modified that position and now apparently concedes 
that courts have jurisdiction to review suspension orders to the limited 
extent necessary to ensure that such orders do not overstep the bounds of 
Commission authority. We agree.

Arrow and SCRAP stand for two propositions: first, that federal courts 
have no power to enjoin rate changes before the Commission has finally 
determined the lawfulness of rates, see Arrow, supra, at 669; SCRAP, 
supra, at 691; and, second, that federal courts have no power to make “an 
independent appraisal of the reasonableness of rates,” Arrow, supra, at 
670-671; see SCRAP, supra, at 692. Although reversal of a suspension 
order on judicial review might have the effect of allowing a rate to go into 
effect, such a reversal would not have the effect of an injunction, which 
jeopardizes “the regulatory goal of uniformity” of rates, Arrow, supra, at 
664; see infra, at 641, since the effect of the reviewing court’s judgment 
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II
By the Act of Sept. 18, 1940, ch. 722, Tit. I, § 1, 54 Stat. 

899, note preceding 49 U. S. C. § 1, Congress declared the Na-
tional Transportation Policy of the United States to be “to en-
courage the establishment and maintenance of reasonable 
charges for transportation services.” Part I of the Interstate 
Commerce Act, 24 Stat. 379, as amended, 49 U. S. C. §§ 1-27 
(1970 ed. and Supp. V), which applies to common carriers by 
rail and pipeline, is one vehicle by which the National Trans-
portation Policy is carried into effect. Under the Act as 
passed in 1887, however, the role of the Commission in estab-
lishing “reasonable charges” was circumscribed. Although § 1 
of the Act provided that “ [a] 11 charges made for any service 
rendered or to be rendered in the transportation of passengers 
or property . . . shall be reasonable and just; and every unjust 
and unreasonable charge for such service is prohibited and 
declared to be unlawful,” 24 Stat. 379, this Court early held 
that the Commission had no authority to set charges, but 
could only determine if charges set by the carriers were unrea-
sonable or unjust in the context of granting reparations to 
injured shippers. See ICC n . Cincinnati, N. 0. & T. P. R. 
Co., 167 U. S. 479 (1897); 11. Sharfman, The Interstate Com-
merce Commission 25-27 (1931) (hereinafter Sharfman).

would be to void the suspension order as to all affected carriers in all 
regions of the country. Moreover, under the recently modified provisions 
for judicial review of ICC orders, only one reviewing court could have 
jurisdiction over a suspension order. See 28 U. S. C. §§ 2341 (3) (A), 
2342 (5) (1970 ed., Supp. V), added by Pub. L. No. 93-584, §§3-4, 88 
Stat. 1917; 28 U. S. C. § 2349 (a). And, although we reaffirm our previous 
holding that courts may not independently appraise the reasonableness 
of rates, no such appraisal is involved in inquiring whether the Com-
mission has overstepped the bounds of its authority. Therefore, we con-
clude that Congress did not mean to cut off judicial review for such 
limited purposes. Cf. Dunlop n . Bachowski, 421 U. S. 560, 567 (1975); 
Abbott Laboratories v. Gardner, 387 U. S. 136, 140-141 (1967); Leedom 
v. Kyne, 358 U. S. 184, 190 (1958).
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In 1906, Congress passed the Hepburn Act, 34 Stat. 584, 
which, inter alia, augmented the Commission’s authority to 
condemn existing rates as unjust or unreasonable by adding 
express authority to set maximum rates to be observed by 
carriers in the future. See 49 U. S. C. § 15. Under the 
Hepburn Act, however, the Commission could not issue an 
order affecting a rate until it had become effective. This 
feature of the Hepburn Act was immediately recognized by the 
Commission as a major defect. See Sharfman 51 n. 50. It 
meant that the only relief against unreasonable rates lay in the 
reparations remedy and this could not provide a satisfactory 
solution:

“In many cases the damage suffered through loss of com-
petitive advantage far exceeds the difference between the 
rate actually charged and that found to be reasonable by 
the Commission; and in most instances the burden of the 
unreasonable rate is borne by a prior producer or is 
shifted to the ultimate consumer, for whom no redress 
whatever is available as against the carrier.” Id., at 51.

See H. R. Rep. No. 923, 61st Cong., 2d Sess., 4 (1910), 
quoting President Taft’s special message to Congress on the 
Interstate Commerce Act;18 S. Rep. No. 355, 61st Cong., 2d 
Sess., 8 (1910);19 United States v. Chesapeake & Ohio R. 
Co., 426 U. S. 500, 513, and n. 10 (1976) (Chessie); Dixon, 
The Mann-Elkins Act, 24 Q. J. Econ. 593, 602-603 (1910)

18 “ 'It may be doubted how effective [the reparations] remedy really 
is. Experience has shown that many, perhaps most, shippers do not resort 
to proceedings to recover the excessive rates which they may have been 
required to pay, for the simple reason that they have added the rates 
paid to the cost of the goods and thus enhanced the price thereof to their 
customers, and that the public has in effect paid the bill.’ ”

19 ''[I]n practice it is found that . . . restitution is but seldom sought 
or awarded; probably because the shipper generally recoups himself from 
the public for the amount of the loss through the augmented price of the 
commodity.”
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(hereinafter Dixon). The Commission’s Annual Reports also 
tell us that, as early as 1907, private litigants were able to 
convince some federal courts to enjoin rate advances after 
their effective dates but before the Commission was able to 
complete an investigation as required by the Hepburn Act. 
See Arrow Transportation Co. v. Southern R. Co., 372 U. S. 
658, 663-664, and n. 6 (1963); Sharfman 50 n. 49. Thus, not 
only did the Hepburn Act fail to protect the public against 
unreasonable carrier charges, but the equity litigation spawned 
by the Act led to discrimination in rates—much like that pro-
hibited by § 1 of the Act—in the situation in which shippers 
successful in court would be paying one charge while those 
who were unsuccessful, or who did not have the wherewithal 
to go to court or to post an injunction bond, were paying 
higher charges. See Arrow, supra, at 663-664; Sharfman 50 
n. 49; Dixon 603.

To “provid [e] a ‘means . . . for checking at the threshold 
new adjustments that might subsequently prove to be unrea-
sonable or discriminatory, safeguarding the community 
against irreparable losses and recognizing more fully that the 
Commission’s essential task is to establish and maintain rea-
sonable charges and proper rate relationships,’ ” Chessie, 
supra, at 513, quoting Sharfman 59, Congress passed the 
Mann-Elkins Act of 1910, 36 Stat. 539. Section 12 of that 
Act, 36 Stat. 552, amended § 15 of the Interstate Commerce 
Act to allow the Commission to suspend “any schedule stating 
a new individual or joint rate, fare, or charge” for a period 
not to exceed 10 months. The suspension power conferred 
was intended to be a “particularly potent tool,” giving the 
Commission “ ‘tremendous power.’ ” Chessie, supra, at 513, 
quoting 45 Cong. Rec. 3471 (1910) (statement of Sen. Elkins 
speaking on behalf of majority report).

Section 15 of the Act, as augmented by the Hepburn and 
Mann-Elkins Acts, thus works with §§ 1 and 6 of the Act, 49 
U. S. C. §§ 1 and 6 (1970 ed. and Supp. V), to give the Com-
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mission a complete ratemaking charter. Section 1, as we have 
indicated above, sets the standard that rates and charges must 
meet, and § 6—which prohibits a carrier covered by Part I 
from engaging in interstate transportation unless its rates, 
fares, and charges have been filed and published and which, 
in addition, allows changes in any rate, fare, or charge to be 
made only after notice to the Commission and public through 
advance filing of schedules showing the proposed changes, see 
49 U. S. C. §§ 6 (1), 6 (3), and 6 (7)—insures both that the 
Commission will have sufficient notice to exercise its suspen-
sion power and that no carrier can operate on suspended or 
disapproved schedules.

Ill
With this background in mind, we turn to the question 

whether the Commission is authorized by § 15 (7) to suspend 
the initial rates of a common carrier subject to Part I of the 
Interstate Commerce Act.

Section 15 (7) states that “[w]henever there shall be 
filed . . . any schedule stating a new individual or joint rate, 
fare, or charge, . . . the Commission ... may from time to time 
suspend the operation of such schedule . . . .” (Emphasis 
added.) It is hard to imagine rates any more “new” than 
those filed for TAPS, a service which has never before been 
offered. And, since § 15 (7) applies to any new rate, there is 
little room to argue that Congress meant the suspension power 
not to apply to these cases, although we recognize that the 
Court of Appeals found that § 15 (7) had no plain meaning. 
See 557 F. 2d, at 781.

Nonetheless, petitioners argue that “new” does not really 
mean “new,” but refers only to increased or changed rates, i. e., 
rates which replace other rates previously in effect. As we 
understand the argument, it draws on three sources. First, it 
is said that Congress in 1910 was directing its attention solely 
to the problem of increased railroad rates and, therefore, that 
the statute should be limited to this application. Second,
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petitioners argue that the only rate schedules the Interstate 
Commerce Act requires to be filed prior to their effective date 
are schedules of changed rates. See 49 U. S. C. §6(3). 
Since in their view § 15 (7) is intended to work in tandem 
with § 6 (3), petitioners conclude that new schedules include 
only changed schedules. Finally, petitioners point to lan-
guage added to § 15 (7) by § 418 of the Transportation Act of 
1920, 41 Stat. 484-487, which they say authoritatively glosses 
the word “new,” limiting it to the increased rate situation. 
We find these arguments unpersuasive.

A
This Court, in interpreting the words of a statute, has 

“some ‘scope for adopting a restricted rather than a literal or 
usual meaning of its words where acceptance of that mean-
ing would lead to absurd results ... or would thwart the 
obvious purpose of the statute’ . . . [b]ut it is otherwise 
‘where no such consequences would follow and where ... it 
appears to be consonant with the purposes of the Act....’” 
Commissioner v. Brown, 380 U. S. 563, 571 (1965) (citations 
omitted). Under this test, a restriction on the “literal or 
usual meaning” of the word “new” is not warranted by the 
legislative history of the Mann-Elkins Act.

First, petitioners’ claim that the Commission is without 
authority to suspend initial rates is not limited to situations 
in which proposed initial rates are in some sense reasonable; 
it is a claim that a carrier can impose any rate it chooses.20 
Nor have petitioners pointed to any mechanism which would 
tend to make initial rates reasonable, and Congress in 1910 
concluded that the reparations provisions of the Commerce 

20 See 3 App. 17-18:
“[ICC] Commissioner Hardin: If we do not have the power to suspend 

then would the carriers be in a position to file a rate, say, at $35 a 
barrel, and the Commission still could not suspend that?

“[Exxon counsel]: If you do not have that power, that would be right.”
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Act are an insufficient check. Moreover, in these cases, the 
reparations remedy is particularly ineffective since those who 
will ship oil over TAPS are almost exclusively parents or co-
subsidiaries of TAPS owners.21 Thus, to an indeterminate, 
but possibly large extent, excess transportation charges to 
shippers will be offset by excess profits to TAPS owners, creat-
ing a wash transaction from the standpoint of parent oil com-
panies. Indeed, it is telling that no shipper of oil protested 
the TAPS rates. Instead, as one might predict from experi-
ence under the Hepburn Act, see supra, at 640-641, only the 
public perceives that it will be injured by the proposed TAPS 
rates and has objected to them. See nn. 6-8, supra. There-
fore, in the absence of suspension authority, unreasonable ini-
tial rates—both generally and in these cases—like unreasonable 
increases in existing rates, will almost certainly be passed 
along to “a prior producer or ... to the ultimate consumer.” 
Sharfman 51.

Second, if the Commission has no authority to suspend ini-
tial rates, it follows that Congress cannot have meant to fore-
close whatever equity power there is in the courts to enjoin

21 The United States, pointing to an agreement between Sohio and BP 
that Sohio will tender to BP oil to the extent of the latter’s TAPS owner-
ship, computes the relationship between equity interests and TAPS inter-
ests as follows:

Carrier
TAPS 

Interest
Oil

Interest
Sohio/BP 49.18% 53.155%
ARCO 21.00 20.274
Exxon 20.00 20.274
Mobil 5.00 2.094
Phillips 1.66 2.044
Amerada Hess 1.50 .538
Union Oil 1.66 0.000
Ten Others 0.00 1.619

Brief for Federal Respondents 7-8, n. 4. The oil equity interests computed 
by petitioners are different, but not substantially so. See Joint Brief for 
Petitioners 6 n. 6.
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carrier rates. Thus, with respect to initial rates, courts might 
again reach “diverse conclusions,” jeopardizing “the regula-
tory goal of uniformity,” and “causing in turn ‘discrimination 
and hardship to the general public.’ ” Arrow, 372 U. S., at 
664, quoting ICC Annual Report 10 (1907).22

Accordingly, far from reaching an “‘absurd resul[t]’” 
which would “ ‘thwart the obvious purpose of the statute,’ ” 
Brown, supra, at 571, a literal reading of the word “new” 
in § 15 (7) is necessary to curb mischief flowing from un-
checked initial rates, which is in every way identical to that 
flowing from unchecked changes in rates to which the Mann- 
Elkins Act is concededly addressed. Given the equivalence 
of the harms resulting from unchecked initial and changed 
rates, only unequivocal statements in the legislative history 
of the Act would support any limitation on the scope of the 
suspension power. Petitioners, however, have been able to 
offer only isolated remarks made in floor debates in favor of 
their position.23 These show at most that the primary area 

22 In the past, actions for injunctions were brought in diversity of citizen-
ship cases under the common law of carriers or under federal-question 
jurisdiction on the theory that the Sherman Act was being violated by a 
rate increase or alternatively that there was an implied right of action under 
§ 1 of the Interstate Commerce Act, 49 U. 8 C. § 1. See, e. g., Northern 
Pae. R. Co. v. Pacific Coast Lumber Mfrs., 165 F. 1 (CA9 1908); Jewett 
Bros. & Jewett v. Chicago, M. & St. P. R. Co., 156 F. 160 (CC S. D. 1907). 
The provisions consolidating judicial review of ICC orders in a single 
court of appeals, see n. 17, supra, are therefore not apposite to actions for 
injunctive relief and it would still be possible for district courts to reach 
conflicting views about the propriety of injunctive relief, a conflict that 
would create the rate discriminations sought to be ended by the Mann- 
Elkins Act.

23 Petitioners place particular emphasis on the following statement of 
Representative Mann:
“[W]hen the railroad company then files this schedule of rates proposing 
to increase the rates, we say it is a reasonable presumption that the rate 
which has existed, possibly for a long time—but whether for long or short, 
the one in existence—is a fair rate, and should remain in force until the
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of congressional concern was the situation in which railroads 
increased their pre-existing rates. There is nothing to show 
that Congress intended to limit the suspension power to this 
situation, however, and, indeed, other isolated remarks show 
quite clearly that Representative Mann, at least, thought 
both initial and changed rates could be suspended.24 There-
fore, we conclude that the word “new” must be given its 
literal interpretation, which embraces the rates that are the 
subject of this litigation.25

commission has had an opportunity to give some investigation to the sub-
ject. That seems to be fair to the railroad company and fair to the ship-
per.” 45 Cong. Rec. 4713 (1910).
Just before this, however, Mann stated:
“We have therefore provided in the bill that where the schedule of rates 
is filed with the commission proposing to change an existing rate, the com-
mission shall have authority to suspend the taking effect of that rate; and 
we provide that when there shall be filed with the commission a schedule 
stating a new rate or classification or regulation or practice, the commis-
sion . . . may suspend the operation of the proposed rate, classification, 
regulation, or practice . . . .” Id., at 4711 (emphasis added).
Thus, Mann quite clearly recognized that the suspension power extended 
to both changes in rates and schedules stating initial rates. Moreover, 
Mann, in defending the suspension power, felt the need to discuss the 
situation in which a carrier puts in a rate “upon a new article.” Id., at 
4711-4712. If the suspension power was meant to apply only where there 
was an old rate in effect, this element of Mann’s defense would have been 
superfluous.

Petitioners also rely on statements made in the Senate which appear to 
refer solely to the rate increase situation. See Joint Brief for Petitioners 22 
n. 29. These remarks, however, refer to an amendment to the Mann-Elkins 
Act, ultimately defeated, 45 Cong. Rec. 6915 (1910), introduced by Sena-
tor Cummins which prevented any change in rate “which is an increase 
over the then existing rate,” id., at 6409, from, becoming effective until the 
Commission approved it. Therefore, the remarks are not relevant to an 
interpretation of the Act as passed.

24 See n. 23, supra.
25 Petitioners also argue that, were the Commission given authority to 

suspend initial rates, carriers would be prohibited for an extended period
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B
Nor do we think much can be made of the fact that Con-

gress, in Part I of the Interstate Commerce Act, sometimes 
refers to “new” rates and sometimes to “changed” rates.

While it is true that § 6 (3) of the Act provides that “[n]o 
change shall be made in . . . rates . . . which have been filed 
and published by any common carrier . . . except after thirty 
days’ notice to the Commission and to the public” (emphasis 
added), we do not not read this section to restrict § 15 (7), as 
petitioners do. Central to petitioners’ argument is the 
premise that § 6 (3) provides the exclusive procedure through 
which tariffs can be filed with the Commission. But this is 
not so.

We can agree that § 6 (3) simply cannot describe the proce-
dure to be followed for filing initial rates since that section, 
by its terms, applies only to changes in tariffs which have 
previously been filed with the Commission and initial tariffs 
by definition have not been so filed. However, the conclu-
sion that § 6 (3) cannot govern the filing of initial tariffs only 
begins the analysis, for § 6 (1) of the Act—which states that 
“[e]very common carrier . . . shall file with the Commis-
sion . . . schedules showing all the rates, fares, and charges 
for transportation [over its routes,]” 49 U. S. C. §6(1) 
(emphasis added)—plainly requires initial rates as well as 
rates resulting from tariff changes to be filed with the Com-
mission. Since initial tariffs cannot be filed under § 6 (3), the 
question therefore arises how initial tariffs are to be filed.

of time from using their facilities. This, they further argue, would con-
stitute a confiscation prohibited by the Due Process Clause. As we indi-
cate, see n. 33, infra, petitioners’ major premise is misguided because sus-
pension of initial rates does not pretermit filing of a lower rate to go into 
effect in the suspension period. Therefore, although a carrier may not be 
allowed to operate under its preferred rate, it is by no means obvious that 
it will have to refrain from operations or operate under a confiscatory 
tariff during the suspension period.
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The Interstate Commerce Act gives no answer to this ques-
tion ; § 6 is silent on the issue. However, the Commission 
provided an answer by regulation in 1906 in order to clarify 
carrier obligations under the then recently enacted Hepburn 
Act.26 In that year, the Commission issued Tariff Circular 
No. 2-A, which provided:

“NEW ROADS.—On new lines of road, including 
branches and extensions of existing roads, individual rates 
may be established in the first instance, and also joint 
rates to and from points on such new line, without no-
tice, on posting a tariff of such rates and filing the same 
with the Commission.”

The immediately preceding paragraph of the same Circular 
provided that “Changes in Rates” had to be filed on 30 days’ 
notice, which suggests that the Commission was aware that 
the 30-day requirement of § 6 (3), and indeed that § 6 (3) 
itself, was inapplicable to initial rates for “new roads.” The 
rule announced in Circular 2-A became Rule 44 of Tariff Cir-
cular 14-A in 1907 and Rule 57 of Tariff Circular 15-A in 
1908, a numerical designation which has been retained to this 
day. See 49 CFR § 1300.57 (1977).27

26 Since the 1906 regulation is a “contemporaneous construction of [the 
Act] by the men charged with the responsibility of setting its [tariff] 
machinery in motion,” Norwegian Nitrogen Co. v. United States, 288 U. S. 
294, 315 (1933), its interpretation of how § 6 (1) should be implemented is 
presumptively correct. See, e. g., ibid.; Udall n . Tallman, 380 U. S. 1, 
16 (1965).

27 Tariff Circulars covering oil pipelines were apparently not promul-
gated until 1928. In that year Tariff Circular No. 20, which superseded 
all earlier Circulars, was promulgated and its version of Rule 57 provided 
that “[r]ates from, to, via, or at points reached via newly laid pipe 
lines . . . may be established or changed in like manner and upon like 
notice to that provided for newly constructed lines of railroad . .
Tariff Circular No. 20, Rule 57 (e). This provision is now codified as 49 
CFR § 1300.57 (e) (1977) and is the provision under which TAPS rates 
were filed with the Commission. See Joint Brief for Petitioners 6.
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Thus, in 1910 when the Mann-Elkins Act was passed, Com-
mission practice was quite clear. Initial tariffs were filed 
under Rule 57 on 1 day’s notice (later changed to 10 days’ 
notice) and tariff changes were filed under the provisions of 
§ 6 (3). Since both the Rule and the Act provided that 
tariffs should be filed with delayed effective dates, it was 
clearly possible for the Commission to suspend either initial 
or changed rates. Consequently, we find no basis for con-
cluding either that §6(3) in fact provides the exclusive pro-
cedural avenue for filing tariffs or that Congress in 1910 would 
have thought that it did.

Similarly, although § 418 of the Transportation Act of 1920, 
41 Stat. 484-487, added a sentence to § 15 (7)—“if the pro-
ceeding has not been concluded [within the suspension pe-
riod], the proposed change . . . shall go into effect at the end 
of such period”—nothing in the legislative history of that Act 
suggests that “change” is to be read to restrict the scope of 
the suspension power. Moreover, the amending language of 
§ 418 itself refers to both changed rates and rate increases, 
which would suggest that changed rates include more than 
rate increases.28

Finally, as we have indicated, the tariff provisions in Part I 
of the Act did not spring full grown into the statute books. 
Section 6 (3), part of the 1887 Act, was drafted at a time when 
the Commission had no ratemaking authority. Section 15 (7) 
traces to three Acts—the 1887 Act, the Hepburn Act, and the 
Mann-Elkins Act—and was then further amended by the 
Transportation Act of 1920. Since, therefore, the tariff pro-
visions grew more like Topsy than Athena, it is inappropriate 
to insist that each phrase in those provisions fit meticulously 

28 “ [I] f the proceeding has not been concluded . . . , the proposed 
change . . . shall go into effect . . . , but, in case of a proposed increased 
rate or charge [the Commission may impose recordkeeping and refund 
requirements on the carrier].” 41 Stat. 487 (emphasis added).
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with every other. Instead, the Act must be construed not 
only by its language but by its purposes if sense is to be made 
of the verbal accretions of many years. Under this proper 
standard of construction, there is little to commend the argu-
ment that the word “change” was meant to narrow “new.” 
To the contrary, the opposite construction—that “new” was 
intended to clarify the meaning of “change”—is more justified 
given the purposes of the Hepburn and Mann-Elkins Acts. 
Indeed, when Congress did enact comprehensive tariff schemes 
in Parts II,29 III,30 and IV31 of the Interstate Commerce Act, 
which cover (respectively) motor carriers, common carriers by 
water, and freight forwarders, it indicated unequivocally in 
the language of the suspension provisions that initial rates 
were “new” rates capable of being suspended and yet refer-
ences to “changed” rates appear in those Parts in each place 
they appear in Part I.32

29 49 U. S. C. §§ 301-327 (1970 ed. and Supp. V).
30 §§ 901-923 (1970 ed. and Supp. V).
31 §§ 1001-1022.
32 The relevant provisions of § 15 (7) are reproduced in haec verba in 

49 U. S. C. §§ 316 (g) (“Whenever there shall be filed with the Commission 
any schedule stating a new . . . rate, fare, [or] charge . . . , the Commis-
sion . . . may . . . suspend the operation of such schedule . . .”) ; 907 (g) 
(“Whenever there shall be filed with the Commission any schedule . . . 
stating a new rate, fare, [or] charge . . . , the Commission . . . may . . . 
suspend the operation of such schedule . . .”) ; and 1006 (e) (“Whenever 
there shall be filed with the Commission . . . any tariff stating a new 
rate, charge, classification, regulation, or practice, the Commission . . . 
may . . . suspend the operation of such tariff . . .”). As enacted, §316 
(g) provided that the suspension power “shall not apply to any initial 
schedule or schedules filed by any . . . carrier in bona fide operation 
when this section takes effect.” Motor Carrier Act of 1935, §216 (g), 
49 Stat. 559, 560 (emphasis added). This provision was subsequently 
amended to state: “[T]his paragraph shall not apply to any initial schedule 
or schedules filed on or before July 31, 1938, by any . . . carrier in bona 
fide operation [on October 1, 1935].” Act of June 29, 1938, ch. 811, § 16, 
52 Stat. 1240 (emphasis added). Substantially identical provisos—each
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c
For the reasons stated above, we conclude that the Com-

mission is authorized by § 15 (7) to suspend rates which are 
“new” in the sense that they apply to services which have 
never before been offered to the public.

IV
Our conclusion that the Commission can suspend TAPS’s 

initial rates does not end our inquiry, for petitioners also 
argue that the Commission has here exceeded whatever power

exempting initial rates from suspension until a date certain—can be 
found in §§ 907 (g) and 1006 (e). These provisos are significant here.

First, they demonstrate that Congress understood the words “any sched-
ule stating a new rate” to include initial rates, that is, rates filed with the 
Commission for a service not previously under tariff. If this were not so, 
a grandfather proviso would have been entirely unnecessary. Second, 
because Congress grandfathered only rates filed within a specified time 
period, the inference is strong that initial rates filed subsequent to that 
period were (and are) subject to suspension. This inference is confirmed 
by the legislative history of § 316 (g).

As indicated, § 316 (g) as enacted did not contain a cutoff date in the 
grandfather proviso. In 1938, a cutoff date was provided by amendment. 
This change was explained by the House Committee Report as follows: 
“Sectio[n 16] . . . propose[s] to amend sectio[n] [316 (g)] . . . to permit 
the Commission to suspend any initial schedule of a common carrier . . . 
filed after the date that the provisions of the bill shall have become effec-
tive. The purpose of the proposed amendment is to prevent future filings 
of initial tariffs and schedules by motor carriers who were in bona fide 
operation on June 1, or July 1, 1935, without the exercise by the Commis-
sion of its suspension power.” H. R. Rep. No. 2714, 75th Cong., 3d 
Sess., 4 (1938).

While there is no grandfather clause in § 15 (7) itself which would con-
firm its application to initial rates, Congress was doubtless attempting to 
recreate the scheme of § 15 (7) in Parts II-IV of the Act and expressly 
stated this on two occasions. See H. R. Rep. No. 1217, 76th Cong., 1st 
Sess., 23424 (1939) ; H. R. Rep. No. 2066, 77th Cong., 2d Sess., 22 
(1942). Moreover, since § 15 (7) is in all respects in pari materia with 



652 OCTOBER TERM, 1977

Opinion of the Court 436 U. S.

it has to suspend tariffs. Pointing to the Commission’s cal-
culation of rates which it would allow to go into effect during 
the suspension period, they state that the Commission has set 
rates without the hearing required by 49 U. S. C. § 15 (l).* 33 
We disagree.

The reason the Commission has been given power to sus-
pend is to prevent irreparable harm to the public during the

§§ 316 (g), 907 (g), and 1006 (e), the plain meaning of the latter sections 
should be given significant weight in construing the former. See United 
States v. Freeman, 3 How. 556, 564—565 (1845); United States n . Stewart, 
311 U. S. 60, 64-65 (1940); Erleribaugh v. United States, 409 IT. S. 239, 
243-244 (1972).

In addition, the fact that §§ 316 (g) and 1006 (e) plainly apply to initial 
rates defeats petitioners’ argument that the word “change” in either § 6 (3) 
or § 15 (7) of the Act narrows the word “new.” Counterparts to § 6 (3) 
are found in §§317 (c) and 1005 (d), each of which, like §6 (3), states: 
“No change shall be made in any rate . . . except after thirty days’ 
notice . . . .” (Emphasis added.) Since §§ 317 (c) and 1005 (d) are in-
tended to work with §§316 (g) and 1006 (e), respectively, in the same 
way § 6 (3) works with § 15 (7), it is clear that the word “change” does 
not limit the scope of the suspension power. Similarly, each of §§ 316 
(g), 907 (g), and 1006 (e) contains language identical to that added to 
§ 15 (7) by the Transportation Act of 1920, see supra, at 649, which again 
shows that the word “change” cannot be given any restrictive meaning.

33 Petitioners also argue that, for suspension to be lawful, the Commis-
sion had to make a “finding that it would be preferable to defer operation 
of the Trans Alaska Pipeline rather than to commence operation at the 
carriers’ original rates.” Joint Brief for Petitioners 36. We find no basis 
in the Interstate Commerce Act to support such an argument. Indeed, 
§ 6 (3) of the Act, 49 U. S. C. § 6 (3), authorizes a carrier to submit new 
tariffs at any time. This authority does not lapse once one tariff for a 
proposed service is suspended. To the contrary, the Commission cannot 
refuse to file a tendered tariff simply because it has already suspended other 
tariffs for the same service. See American Tel. & Tel. Co. v. FCC, 487 F. 
2d 865, 870-881 (CA2 1973). Petitioners, therefore, would require the 
Commission, in making suspension decisions, to blink at the reality that 
carriers whose initial rates are suspended will submit interim rates to avoid 
the almost certain losses that would accrue were the commencement, of 
service postponed altogether.
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time when it has under consideration the lawfulness of a pro-
posed rate. See Part II, supra. The foundation for a sus-
pension is the Commission’s conclusion that a proposed rate 
is probably unreasonable or unjust. See, e. g., TAPS, 355 
I. C. C., at 81-82. To make such a determination, the Com-
mission is obviously required to form a tentative opinion 
about the location of the line between the just and the unjust, 
the reasonable and the unreasonable. Moreover, the Com-
mission is required by § 15 (7) to set out its reasons in writing 
for suspending a tariff. The usual and sufficient reason will 
be that the Commission has found a proposed tariff to fall on 
the unjust or unreasonable side of the line it has drawn, and 
it is a reason of precisely this sort that the Commission has 
given here. See 355 I. C. C., at 81-83.

Petitioners do not apparently disagree that the Commis-
sion can suspend a tariff because it falls on the wrong side 
of the line of reasonableness, but they would prevent the Com-
mission in suspending a tariff from stating, as it did here, 
where the tentative dividing line lies. Such a statement, they 
say, is ratemaking. But this is untenable: No principle of 
law requires the Commission to engage in a pointless charade 
in which carriers desiring to exercise their § 6 (3) rights are 
required to submit and resubmit tariffs until one finally goes 
below an undisclosed maximum point of reasonableness and 
is allowed to take effect. The administrative process, after 
all, is not modeled on “The Price is Right.” What the Com-
mission did here, therefore, far from being condemnable, is 
an intelligent and practical exercise of its suspension power 
which is thoroughly in accord with Congress’ goal, recognized 
in Arrow, 372 U. S., at 664-666; see United States v. SCRAP, 
412 U. S. 669, 697 (1973), to strike a fair balance between the 
needs of the public and the needs of regulated carriers. 
Indeed, the Commission might well have been derelict in its 
duty had it insisted on charade once it had determined that 
there was a way TAPS could operate without harm to the 
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public. Cf. Arrow, supra; SCRAP, supra; 43 U. S. C. § 1651 
(a) (1970 ed., Supp. V) (congressional policy favors “[t]he 
early development and delivery of oil . . . from Alaska’s 
North Slope to domestic markets”).

V

Finally, petitioners contend that the Commission has no 
power to subject them to an obligation to account for and 
refund amounts collected under the interim rates in effect 
during the suspension period and the initial rates which would 
become effective at the end of such period. They point to 
the absence of any express authority for such refund provi-
sions and also to the fact that § 15 (7) does provide expressly 
for refunds in a limited category of circumstances, namely, 
where there is an “increased rate or charge for or in respect 
to the transportation of property,” which has become effec-
tive at the end of a suspension period. This statutory pat-
tern, they suggest, indicates that Congress considered and 
rejected any broader refund scheme, thereby curtailing any 
ancillary power to order refund provisions that the Commis-
sion might otherwise have.

In response, we note first that we have already recognized 
in Chessie that the Commission does have powers “ancillary” 
to its suspension power which do not depend on an express 
statutory grant of authority. We had no occasion in Chessie 
to consider what the full range of such powers might be, but 
we did indicate that the touchstone of ancillary power was a 
“direc[t] relatfionship]” between the power asserted and the 
Commission’s “mandate to assess the reasonableness of . . . 
rates and to suspend them pending investigation if there is 
a question as to their legality.” 426 U. 8., at 514. Applying 
this test, we found in Chessie a direct relationship which jus-
tified the Commission in insisting that the proceeds of pro-
posed general railroad rate increases be used to pay for de-
ferred maintenance. If such a use was made of the proceeds,
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the rates were reasonable; but they might not be reasonable 
if put to other purposes. Ibid. We also noted that “[d]elay 
through suspension would only have aggravated the already 
poor condition of some of the railroads.” Ibid. Thus, we 
approved the deferred maintenance condition essentially be-
cause it was necessary to strike a proper balance between the 
interests of the carriers and the interests of the public.

The situation here is very similar. Even a cursory glance 
at the pleadings before the Commission shows that extended 
adjudicatory proceedings will be required to resolve the ques-
tion of precisely what are fair rates. Accordingly, it is not 
apparent how the Commission could discharge its mandate 
under § 15 (7) summarily “to assess the reasonableness of 
[TAPS] rates,” 426 U. S., at 514, while considering the inter-
est of the TAPS carriers in beginning operations, unless it 
could make gross approximations of the sort it made in this 
proceeding, in which it essentially accepted carrier-supplied 
data as true and properly included in the TAPS rate base not-
withstanding protests to the contrary. See TAPS, supra, at 
83; supra, at 636, and n. 12. But if such approximations are 
to be used to meet the needs of carriers, it is plain that refund 
provisions are a necessary and “directly related,” Chessie, 426 
U. S., at 514, means of discharging the Commission’s other 
mandate to protect the public pending a more complete deter-
mination of the reasonableness of the TAPS rates.

Thus, here as in Chessie, the Commission’s refund conditions 
are a “legitimate, reasonable, and direct adjunct to the Com-
mission’s explicit statutory power to suspend rates pending 
investigation,” in that they allow the Commission, in exercising 
its suspension power, to pursue “a more measured course” and 
to “offe[r] an alternative tailored far more precisely to the 
particular circumstances” of these cases. Ibid. Since, again 
as in Chessie, the measured course adopted here is necessary 
to strike a proper balance between the interests of carriers 
and the public, we think the Interstate Commerce Act should 
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be construed to confer on the Commission the authority to 
enter on this course unless language in the Act plainly requires 
a contrary result.

We turn, therefore, to the language in § 15 (7) on which 
petitioners rely. This language was not part of the Mann- 
Elkins Act, but was added by the Transportation Act of 1920. 
See § 418 of the latter Act, 41 Stat. 484,487. Section 418 rear-
ranged the paragraphs of § 15 of the Interstate Commerce Act 
and made numerous modifications to the text of that section. 
Among other things, § 418 reduced the suspension period 
created by the Mann-Elkins Act from 10 months to 120 days. 
According to Commissioner Clark, this change was intended 
to alleviate complaints by the railroads that the 10-month 
period too long deprived them of needed revenue in the situa-
tion in which proposed rates were ultimately determined to 
be reasonable. See 1 Hearings on H. R. 4378 before the 
House Committee on Interstate and Foreign Commerce, 66th 
Cong., 1st Sess., 30-31 (1919). To protect shippers, the re-
duction in the suspension period was counterbalanced with a 
provision authorizing the Commission to require carriers to 
keep account of and refund amounts collected under tariffs 
which became effective after a 120-day suspension. See ibid. 
The provisions were summarized in the Report of the Confer-
ence Committee which described the provisions of the House 
bill which provided the text of § 418 :

“[The House bill provided that] as to freight rates the 
carrier should keep a record in all cases where the com-
mission had not concluded such hearing, and, if the com-
mission finally found the rates too high, the carrier was 
required to make refunds to the shippers affected.” H. R. 
Conf. Rep. No. 650, 66th Cong., 2d Sess., 66 (1920).

This passage, which declares that Congress sought to pro-
tect the public in “all cases” in which a hearing had not been 
concluded by the termination of the suspension period, cer-
tainly cannot be read to indicate that Congress placed any
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emphasis on the word “increased” or intended to limit the 
Commission’s ancillary powers. Indeed, the House Report on 
the same bill, H. R. Rep. No. 456, 66th Cong., 1st Sess., 
20-21 (1919), appears to refer to “increased” rates only to 
distinguish them from “decreased” rates, over which the 1920 
Act for the first time gave the Commission some authority by 
conferring power to set minimum rates, see id., at 19, and as 
to which there is no need to create a refund procedure to pro-
tect shippers. From this very sketchy history, therefore, it 
seems that Congress’ purpose was to create a remedy less 
cumbersome than the reparations procedure to protect ship-
pers whenever they could be harmed due to the shortened sus-
pension period created by the 1920 Act. See Arrow, 372 U. S., 
at 665-666. Accordingly, we conclude that nothing in the 
Transportation Act precludes what the Commission has done 
here and, moreover, that the Commission’s actions are com-
pletely consistent with what Congress intended when it 
drafted the 1920 Act.

VI
For the reasons stated above, the judgment below is in all 

respects
Affirmed.

Mr . Just ice  Powel l  took no part in the consideration or 
decision of these cases.
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MONELL et  al . v. DEPARTMENT OF SOCIAL SERV-
ICES OF THE CITY OF NEW YORK et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 75-1914. Argued November 2, 1977—Decided June 6, 1978

Petitioners, female employees of the Department of Social Services and the 
Board of Education of the city of New York, brought this class action 
against the Department and its Commissioner, the Board and its Chan-
cellor, and the city of New York and its Mayor under 42 U. S. C. 
§ 1983, which provides that every “person” who, under color of any 
statute, ordinance, regulation, custom, or usage of any State subjects, or 
“causes to be subjected,” any person to the deprivation of any federally 
protected rights, privileges, or immunities shall be civilly liable to the 
injured party. In each case, the individual defendants were sued solely 
in their official capacities. The gravamen of the complaint was that the 
Board and the Department had as a matter of official policy compelled 
pregnant employees to take unpaid leaves of absence before such leaves 
were required for medical reasons. The District Court found that peti-
tioners’ constitutional rights had been violated, but held that petitioners’ 
claims for injunctive relief were mooted by a supervening change in the 
official maternity leave policy. That court further held that Monroe v. 
Pape, 365 U. S. 167, barred recovery of backpay from the Department, the 
Board, and the city. In addition, to avoid circumvention of the immunity 
conferred by Monroe, the District Court held that natural persons sued 
in their official capacities as officers of a local government also enjoy the 
immunity conferred on local governments by that decision. The Court 
of Appeals affirmed on a similar theory. Held:

1. In Monroe v. Pape, supra, after examining the legislative history of 
the Civil Rights Act of 1871, now codified as 42 U. S. C. § 1983, and 
particularly the rejection of the so-called Sherman amendment, the 
Court held that Congress in 1871 doubted its constitutional authority 
to impose civil liability on municipalities and therefore could not have 
intended to include municipal bodies within the class of “persons” sub-
ject to the Act. Re-examination of this legislative history compels the 
conclusion that Congress in 1871 would not have thought § 1983 con-
stitutionally infirm if it applied to local governments. In addition, that 
history confirms that local governments were intended to be included
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among the “persons” to which § 1983 applies. Accordingly, Monroe v. 
Pape is overruled insofar as it holds that local governments are wholly 
immune from suit under § 1983. Pp. 664-689.

2. Local governing bodies (and local officials sued in their official 
capacities) can, therefore, be sued directly under § 1983 for monetary, 
declaratory, and injunctive relief in those situations where, as here, the 
action that is alleged to be unconstitutional implements or executes a 
policy statement, ordinance, regulation, or decision officially adopted or 
promulgated by those whose edicts or acts may fairly be said to repre-
sent official policy. In addition, local governments, like every other 
§ 1983 “person,” may be sued for constitutional deprivations visited pur-
suant to governmental “custom” even though such custom has not 
received formal approval through the government’s official decision-
making channels. Pp. 690-691.

3. On the other hand, the language and legislative history of § 1983 
compel the conclusion that Congress did not intend a local government 
to be held liable solely because it employs a tortfeasor—in other words, 
a local government cannot be held liable under § 1983 on a respondeat 
superior theory. Pp. 691-695.

4. Considerations of stare decisis do not counsel against overruling 
Monroe n . Pape insofar as it is inconsistent with this opinion. Pp.
695- 701.

(a) Monroe v. Pape departed from prior practice insofar as it 
completely immunized municipalities from suit under § 1983. Moreover, 
since the reasoning of Monroe does not allow a distinction to be drawn 
between municipalities and school boards, this Court’s many cases hold-
ing school boards liable in § 1983 actions are inconsistent with Monroe, 
especially as the principle of that case was extended to suits for injunc-
tive relief in City of Kenosha v. Bruno, 412 U. S. 507. Pp. 695-696.

(b) Similarly, extending absolute immunity to school boards would 
be inconsistent with several instances in which Congress has refused to 
immunize school boards from federal jurisdiction under § 1983. Pp.
696- 699.

(c) In addition, municipalities cannot have arranged their affairs on 
an assumption that they can violate constitutional rights for an 
indefinite period; accordingly, municipalities have no reliance interest 
that would support an absolute immunity. Pp. 699-700.

(d) Finally, it appears beyond doubt from the legislative history 
of the Civil Rights Act of 1871 that Monroe misapprehended the mean-
ing of the Act. Were § 1983 unconstitutional as to local governments, 
it would have been equally unconstitutional as to state or local officers, 
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yet the 1871 Congress clearly intended § 1983 to apply to such officers 
and all agreed that such officers could constitutionally be subjected to 
liability under § 1983. The Act also unquestionably was intended to 
provide a remedy, to be broadly construed, against all forms of official 
violation of federally protected rights. Therefore, without a clear state-
ment in the legislative history, which is not present, there is no justifica-
tion for excluding municipalities from the “persons” covered by § 1983. 
Pp. 700-701.

5. Local governments sued under § 1983 cannot be entitled to an 
absolute immunity, lest today’s decision “be drained of meaning,” 
Scheuer v. Rhodes, 416 U. S. 232, 248. P. 701.

532 F. 2d 259, reversed.

Bre nn an , J., delivered the opinion of the Court, in which Stew art , 
Whi te , Mar sha ll , Bla ck mu n , and Pow ell , J J., joined, and in Parts I, 
III, and V of which Stev en s , J., joined. Pow ell , J., filed a concurring 
opinion, post, p. 704. Stev en s , J., filed a statement concurring in part, 
post, p. 714. Reh nq ui st , J., filed a dissenting opinion, in which Bur ge r , 
C. J., joined, post, p. 714.

Oscar Chase argued the cause for petitioners. With him on 
the briefs were Nancy Stearns, Jack Greenberg, and Eric 
Schnapper.

L. Kevin Sheridan argued the cause for respondents. With 
him on the brief was W. Bernard Richland*

Mr . Justi ce  Brennan  delivered the opinion of the Court.
Petitioners, a class of female employees of the Department 

of Social Services and of the Board of Education of the city of 
New York, commenced this action under 42 U. S. C. § 1983 
in July 1971.1 The gravamen of the complaint was that the

* Michael H. Gottesman, Robert M. Weinberg, David Rubin, Albert E. 
Jenner, Jr., Robert A. Murphy, and William E. Caldwell filed a brief for 
the National Education Assn, et al. as amici curiae urging reversal.

1 The complaint was amended on September 14, 1972, to allege a claim 
under Title VII of the Civil Rights Act of 1964, 78 Stat. 253, as amended, 
42 U. S. C. §2000e et seq. (1970 ed. and Supp. V). The District Court 
held that the 1972 amendments to Title VII did not apply retroactively to
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Board and the Department had as a matter of official policy 
compelled pregnant employees to take unpaid leaves of 
absence before such leaves were required for medical reasons.* 2 
Cf. Cleveland Board of Education v. LaFleur, 414 U. S. 632 
(1974). The suit sought injunctive relief and backpay for 
periods of unlawful forced leave. Named as defendants in the 
action were the Department and its Commissioner, the Board 
and its Chancellor, and the city of New York and its Mayor. 
In each case, the individual defendants were sued solely in 
their official capacities.3

On cross-motions for summary judgment, the District Court 
for the Southern District of New York held moot petitioners’ 
claims for injunctive and declaratory relief since the city of 
New York and the Board, after the filing of the complaint, had 
changed their policies relating to maternity leaves so that no 
pregnant employee would have to take leave unless she was 
medically unable to continue to perform her job. 394 F. 
Supp. 853, 855 (1975). No one now challenges this conclu-

discrimination suffered prior to those amendments even when an action 
challenging such prior discrimination was pending on the date of the amend-
ments. 394 F. Supp. 853, 856 (SDNY 1975). This holding was affirmed 
on appeal. 532 F. 2d 259, 261-262 (CA2 1976). Although petitioners 
sought certiorari on the Title VII issue as well as the § 1983 claim, we 
restricted our grant of certiorari to the latter issue. 429 IT. S. 1071.

2 The plaintiffs alleged that New York had a citywide policy of forcing 
women to take maternity leave after the fifth month of pregnancy unless 
a city physician and the head of an employee’s agency allowed up to an 
additional two months of work. Amended Complaint T 28, App. 13-14. 
The defendants did not deny this, but stated that this policy had been 
changed after suit was instituted. Answer If 13, App. 32-33. The plain-
tiffs further alleged that the Board -had a policy of requiring women to 
take maternity leave after the seventh month of pregnancy unless that 
month fell in the last month of the school year, in which case the teacher 
could remain through the end of the school term. Amended Complaint 
TH 39, 42, 45, App. 18-19, 21. This allegation was denied. Answer 
H 18, 22, App. 35, 37.

3 Amended Complaint 24, App. 11-12.
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sion. The court did conclude, however, that the acts com-
plained of were unconstitutional under LaFleur, supra. 394 
F. Supp., at 855. Nonetheless plaintiffs’ prayers for backpay 
were denied because any such damages would come ultimately 
from the city of New York and, therefore, to hold otherwise 
would be to “circumvenft]” the immunity conferred on 
municipalities by Monroe v. Pape, 365 U. S. 167 (1961). See 
394 F. Supp., at 855.

On appeal, petitioners renewed their arguments that the 
Board of Education4 was not a “municipality” within the 
meaning of Monroe n . Pape, supra, and that, in any event, the 
District Court had erred in barring a damages award against 
the individual defendants. The Court of Appeals for the 
Second Circuit rejected both contentions. The court first 
held that the Board of Education was not a “person” under 
§ 1983 because “it performs a vital governmental function ..., 
and, significantly, while it has the right to determine how the 
funds appropriated to it shall be spent . . . , it has no final 
say in deciding what its appropriations shall be.” 532 F. 2d 
259, 263 (1976). The individual defendants, however, were 
“persons” under § 1983, even when sued solely in their official 
capacities. 532 F. 2d, at 264. Yet, because a damages award 
would “have to be paid by a city that was held not to be 
amenable to such an action in Monroe v. Pape,” a damages 
action against officials sued in their official capacities could 
not proceed. Id., at 265.

We granted certiorari in this case, 429 U. S. 1071, to consider 
“Whether local governmental officials and/or local inde-
pendent school boards are ‘persons’ within the meaning 
of 42 U. S. C. § 1983 when equitable relief in the nature 
of back pay is sought against them in their official 
capacities?” Pet. for Cert. 8.

4 Petitioners conceded that the Department of Social Services enjoys the 
same status as New York City for Monroe purposes. See 532 F. 2d, at 
263.



MONELL v. NEW YORK CITY DEPT. OF SOCIAL SERVICES 663

658 Opinion of the Court

Although, after plenary consideration, we have decided the 
merits of over a score of cases brought under § 1983 in 
which the principal defendant was a school board5—and, 
indeed, in some of which § 1983 and its jurisdictional counter-
part, 28 U. S. C. § 1343, provided the only basis for jurisdic-
tion6—we indicated in Mt. Healthy City Board of Education 
v. Doyle, 429 U. S. 274, 279 (1977), last Term that the ques-
tion presented here was open and would be decided “another 
day.” That other day has come and we now overrule Monroe 
v. Pape, supra, insofar as it holds that local governments are 
wholly immune from suit under § 1983.7

5 Milliken v. Bradley, 433 U. S. 267 (1977); Dayton Board of Educa-
tion v. Brinkman, 433 U. S. 406 (1977); Vorchheimer v. School District 
of Philadelphia, 430 U. S. 703 (1977); East Carroll Parish School Board v. 
Marshall, 424 U. S. 636 (1976); Milliken n . Bradley, 418 U. S. 717 (1974); 
Bradley v. Richmond School Board, 416 U. S. 696 (1974); Cleveland Board 
of Education v. LaFleur, 414 U. S. 632 (1974); Keyes v. School District 
No. 1, Denver, Colo., 413 U. S. 189 (1973); San Antonio School District v. 
Rodriquez, 411 U. S. 1 (1973); Swann v. Charlotte-Mecklenburg Board 
of Education, 402 U. S. 1 (1971); Northcross v. Memphis Board of Educa-
tion, 397 U. S. 232 (1970); Carter v. West Feliciana Parish School Board, 
396 U. S. 226 (1969); Alexander v. Holmes County Board of Education, 
396 U. S. 19 (1969); Kramer v. Union Free School District, 395 U. S. 621 
(1969); Tinker v. Des Moines Independent School District, 393 U. S. 503 
(1969); Monroe v. Board of Comm’rs, 391 U. S. 450 (1968); Raney v. 
Board of Education, 391 U. S. 443 (1968); Green v. New Kent County 
School Board, 391 U. S. 430 (1968); Abington School District v. Schempp, 
374 U. S. 203 (1963); Goss v. Board of Education, 373 U. S. 683 (1963); 
McNeese v. Board of Education, 373 U. S. 668 (1963); Orleans Parish 
School Board v. Bush, 365 U. S. 569 (1961); Brown v. Board of Education, 
347 U. S.483 (1954).

6 Cleveland Board of Education v. LaFleur, supra, at 636; App. in 
Keyes v. School District No. 1, Denver, Colo., O. T. 1972, No. 71-507, 
p. 4a; App. in Swann v. Charlotte-Mecklenburg Board of Education, O. T. 
1970, No. 281, p. 465a; Pet. for Cert, in Northcross v. Memphis Board of 
Education, O. T. 1969, No. 1136, p. 3; Tinker v. Des Moines Independent 
School District, supra, at 504; McNeese v. Board of Education, supra, at 
671.

7 However, we do uphold Monroe v. Pape insofar as it holds that the 
doctrine of respondeat superior is not a basis for rendering municipalities
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I
In Monroe v. Pape, we held that “Congress did not under-

take to bring municipal corporations within the ambit of 
[ § 1983] T 365 IL 8., at 187. The sole basis for this conclu-
sion was an inference drawn from Congress’ rejection of the 
“Sherman amendment” to the bill which became the Civil 
Rights Act of 1871, 17 Stat. 13, the precursor of § 1983. The 
amendment would have held a municipal corporation liable for 
damage done to the person or property of its inhabitants by 
private persons “riotously and tumultuously assembled.”* 8 
Cong. Globe, 42d Cong., 1st Sess., 749 (1871) (hereinafter 
Globe). Although the Sherman amendment did not seek to 
amend § 1 of the Act, which is now § 1983, and although the 
nature of the obligation created by that amendment was vastly 
different from that created by § 1, the Court nonetheless con-
cluded in Monroe that Congress must have meant to exclude 
municipal corporations from the coverage of § 1 because “ ‘the 
House [in voting against the Sherman amendment] had 
solemnly decided that in their judgment Congress had no con-
stitutional power to impose any obligation upon county and 
town organizations, the mere instrumentality for the adminis-
tration of state law.’ ” 365 U. S., at 190 (emphasis added), 
quoting Globe 804 (Rep. Poland). This statement, we thought, 
showed that Congress doubted its “constitutional power . . . 
to impose civil liability on municipalities,” 365 U. S., at 190 
(emphasis added), and that such doubt would have extended 
to any type of civil liability.9

liable under § 1983 for the constitutional torts of their employees. See 
Part II, infra.

8 We expressly declined to consider “policy considerations” for or 
against municipal liability. See 365 U. S., at 191.

9 Mr. Justice Douglas, the author of Monroe, has suggested that the 
municipal exclusion might more properly rest on a theory that Congress 
sought to prevent the financial ruin that civil rights liability might impose 
on municipalities. See City of Kenosha v. Bruno, 412 U. S. 507, 517-520
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A fresh analysis of the debate on the Civil Rights Act of 
1871, and particularly of the case law which each side mus-
tered in its support, shows, however, that Monroe incorrectly 
equated the “obligation” of which Representative Poland 
spoke with “civil liability.”

A. An Overview
There are three distinct stages in the legislative considera-

tion of the bill which became the Civil Rights Act of 1871. 
On March 28, 1871, Representative Shellabarger, acting for 
a House select committee, reported H. R. 320, a bill “to 
enforce the provisions of the fourteenth amendment to the 
Constitution of the United States, and for other purposes.” 
H. R. 320 contained four sections. Section 1, now codified as 
42 U. S. C. § 1983, was the subject of only limited debate and 
was passed without amendment.10 11 Sections 2 through 4 dealt 
primarily with the “other purpose” of suppressing Ku Klux 
Klan violence in the Southern States.11 The wisdom and con-
stitutionality of these sections—not § 1, now § 1983—were the 
subject of almost all congressional debate and each of these 
sections was amended. The House finished its initial debates 
on H. R. 320 on April 7, 1871, and one week later the Senate 
also voted out a bill.12 Again, debate on § 1 of the bill was 
limited and that section was passed as introduced.

(1973). However, this view has never been shared by the Court, see 
Monroe v. Pape, 365 U. S., at 190; Moor v. County of Alameda, 411 
U. S. 693, 708 (1973), and the debates do not support this position.

10 Globe 522.
11 Briefly, § 2 created certain federal crimes in addition to those defined 

in § 2 of the 1866 Civil Rights Act, 14 Stat. 27, each aimed primarily at 
the Ku Klux Klan. Section 3 provided that the President could send the 
militia into any State wracked with Klan violence. Finally, § 4 provided 
for suspension of the writ of habeas corpus in enumerated circumstances, 
again primarily those thought to obtain where Klan violence was rampant. 
See Cong. Globe, 42d Cong., 1st Sess., App. 335-336 (1871) (hereinafter 
Globe App.).

12 Globe 709.
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Immediately prior to the vote on H. R. 320 in the Senate, 
Senator Sherman introduced his amendment.13 This was not 
an amendment to § 1 of the bill, but was to be added as § 7 at 
the end of the bill. Under the Senate rules, no discussion of 
the amendment was allowed and, although attempts were 
made to amend the amendment, it was passed as introduced. 
In this form, the amendment did not place liability on munic-
ipal corporations, but made any inhabitant of a municipality 
liable for damage inflicted by persons “riotously and tumultu-
ously assembled.” 14

The House refused to acquiesce in a number of amend-
ments made by the Senate, including the Sherman amend-
ment, and the respective versions of H. R. 320 were there-
fore sent to a conference committee. Section 1 of the bill, 
however, was not a subject of this conference since, as noted, 
it was passed verbatim as introduced in both Houses of 
Congress.

On April 18, 1871, the first conference committee completed 
its work on H. R. 320. The main features of the conference 
committee draft of the Sherman amendment were these:15 
First, a cause of action was given to persons injured by

“any persons riotously and tumultuously assembled 
together . . . with intent to deprive any person of any 
right conferred upon him by the Constitution and laws of 
the United States, or to deter him or punish him for 
exercising such right, or by reason of his race, color, or 
previous condition of servitude . . . .”

13 See id., at 663, quoted in Appendix to this opinion, infra, at 702-703.
14 Ibid. An action for recovery of damages was to be in the federal 

courts and denominated as a suit against the county, city, or parish in 
which the damage had occurred. Ibid. Execution of the judgment was 
not to run against the property of the government unit, however, but 
against the private property of any inhabitant. Ibid.

15 See Globe 749 and 755, quoted in Appendix to this opinion, infra, 
at 703-704.
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Second, the bill provided that the action would be against 
the county, city, or parish in which the riot had occurred and 
that it could be maintained by either the person injured or 
his legal representative. Third, unlike the amendment as 
proposed, the conference substitute made the government 
defendant liable on the judgment if it was not satisfied against 
individual defendants who had committed the violence. If 
a municipality were liable, the judgment against it could be 
collected

“by execution, attachment, mandamus, garnishment, or 
any other proceeding in aid of execution or applicable 
to the enforcement of judgments against municipal cor-
porations; and such judgment [would become] a lien 
as well upon all moneys in the treasury of such county, 
city, or parish, as upon the other property thereof.”

In the ensuing debate on the first conference report, which 
was the first debate of any kind on the Sherman amendment, 
Senator Sherman explained that the purpose of his amend-
ment was to enlist the aid of persons of property in the en-
forcement of the civil rights laws by making their property 
“responsible” for Ku Klux Klan damage.16 Statutes drafted 
on a similar theory, he stated, had long been in force in 
England and were in force in 1871 in a number of States.17 

16 “Let the people of property in the southern States understand that if 
they will not make the hue and cry and take the necessary steps to put 
down lawless violence in those States their property will be holden respon-
sible, and the effect will be most wholesome.” Globe 761.
Senator Sherman was apparently unconcerned that the conference com-
mittee substitute, unlike the original amendment, did not place liability 
for riot damage directly on the property of the well-to-do, but instead 
placed it on the local government. Presumably he assumed that taxes 
would be levied against the property of the inhabitants to make the locality 
whole.

17 According to Senator Sherman, the law had originally been adopted in 
England immediately after the Norman Conquest and had most recently 
been promulgated as the law of 7 & 8 Geo. 4, ch. 31 (1827). See Globe 
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Nonetheless there were critical differences between the con-
ference substitute and extant state and English statutes: The 
conference substitute, unlike most state riot statutes, lacked 
a short statute of limitations and imposed liability on the gov-
ernment defendant whether or not it had notice of the impend-
ing riot, whether or not the municipality was authorized to 
exercise a police power, whether or not it exerted all reason-
able efforts to stop the riot, and whether or not the rioters 
were caught and punished.* 18

The first conference substitute passed the Senate but was 
rejected by the House. House opponents, within whose ranks 
were some who had supported § 1, thought the Federal Gov-
ernment could not, consistent with the Constitution, obligate 
municipal corporations to keep the peace if those corporations 
were neither so obligated nor so authorized by their state 
charters. And, because of this constitutional objection, oppo-
nents of the Sherman amendment were unwilling to impose 
damages liability for nonperformance of a duty which Con-
gress could not require municipalities to perform. This posi-
tion is reflected in Representative Poland’s statement that is 
quoted in Monroe.19

Because the House rejected the first conference report a 
second conference was called and it duly issued its report. 
The second conference substitute for the Sherman amendment 
abandoned municipal liability and, instead, made “any per-

760. During the course of the debates, it appeared that Kentucky, Mary-
land, Massachusetts, and New York had similar laws. See id., at 751 (Rep. 
Shellabarger): id., at 762 (Sen. Stevenson); id., at 771 (Sen. Thurman); 
id., at 792 (Rep. Butler). Such a municipal liability was apparently 
common throughout New England. See id., at 761 (Sen. Sherman).

18 In the Senate, opponents, including a number of Senators who had 
voted for § 1 of the bill, criticized the Sherman amendment as an imperfect 
and impolitic rendering of the state statutes. Moreover, as drafted, the 
conference substitute could be construed to protect rights that were not 
protected by the Constitution. A complete critique was given by Senator 
Thurman. See Globe 770-772.

19 See 365 U. S., at 190, quoted supra, at 664.
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son or persons having knowledge [that a conspiracy to violate 
civil rights was afoot], and having power to prevent or aid 
in preventing the same,” who did not attempt to stop the 
same, liable to any person injured by the conspiracy.20 The 
amendment in this form was adopted by both Houses of Con-
gress and is now codified as 42 U. S. C. § 1986.

The meaning of the legislative history sketched above can 
most readily be developed by first considering the debate on 
the report of the first conference committee. This debate 
shows conclusively that the constitutional objections raised 
against the Sherman amendment—on which our holding in 
Monroe was based, see supra, at 664—would not have pro-
hibited congressional creation of a civil remedy against state 
municipal corporations that infringed federal rights. Because 
§ 1 of the Civil Rights Act does not state expressly that 
municipal corporations come within its ambit, it is finally 
necessary to interpret § 1 to confirm that such corporations 
were indeed intended to be included within the “persons” to 
whom that section applies.

B. Debate on the First Conference Report
The style of argument adopted by both proponents and 

opponents of the Sherman amendment in both Houses of 
Congress was largely legal, with frequent references to cases 
decided by this Court and the Supreme Courts of the several 
States. Proponents of the Sherman amendment did not, how-
ever, discuss in detail the argument in favor of its constitu-
tionality. Nonetheless, it is possible to piece together such an 
argument from the debates on the first conference report and 
those on § 2 of the civil rights bill, which, because it allowed 
the Federal Government to prosecute crimes “in the States,” 
had also raised questions of federal power. The account of 
Representative Shellabarger, the House sponsor of H. R. 320, 
is the most complete.

20 See Globe 804, quoted in Appendix to this opinion, infra, at 704.
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Shellabarger began his discussion of H. R. 320 by stating 
that “there is a domain of constitutional law involved in the 
right consideration of this measure which is wholly unex-
plored.” Globe App. 67. There were analogies, however. 
With respect to the meaning of § 1 of the Fourteenth Amend-
ment, and particularly its Privileges or Immunities Clause, 
Shellabarger relied on the statement of Mr. Justice Washington 
in Corfield v. Coryell, 4 Wash. C. C. 371 (CC ED Pa. 1825), 
which defined the privileges protected by Art. IV:

“ ‘What these fundamental privileges are[,] it would per-
haps be more tedious than difficult to enumerate. They 
may, however, be all comprehended under the following 
general heads: protection by the Government;’—

“Mark that—
“ ‘protection by the Government; the enjoyment of life 
and liberty, with the right to acquire and possess property 
of every kind, and to pursue and obtain happiness and 
safety ....’” Globe App. 69 (emphasis added), quoting 
4 Wash. C. C., at 380-381.

Building on his conclusion that citizens were owed protec-
tion—a conclusion not disputed by opponents of the Sherman 
amendment21—Shellabarger then considered Congress’ role in 
providing that protection. Here again there were precedents:

“[Congress has always] assumed to enforce, as against

21 See Globe 758 (Sen. Trumbull); id., at 772 (Sen. Thurman); id., 
at 791 (Rep. Willard). The Supreme Court of Indiana had so held in 
giving effect to the Civil Rights Act of 1866. See Smith v. Moody, 26 Ind. 
299 (1866) (following Coryell), one of three State Supreme Court cases 
referred to in Globe App. 68 (Rep. Shellabarger). Moreover, §2 of 
the 1871 Act as passed, unlike § 1, prosecuted persons who violated federal 
rights whether or not that violation was under color of official authority, 
apparently on the theory that Ku Klux Klan violence was infringing the 
right of protection defined by Coryell. Nonetheless, opponents argued 
that municipalities were not generally charged by the States with keeping
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the States, and also persons, every one of the provisions 
of the Constitution. Most of the provisions of the Con-
stitution which restrain and directly relate to the States, 
such as those in [Art. I, § 10,] relate to the divisions of 
the political powers of the State and General Govern-
ments. . . . These prohibitions upon political powers of 
the States are all of such nature that they can be, and 
even have been, . . . enforced by the courts of the United 
States declaring void all State acts of encroachment on 
Federal powers. Thus, and thus sufficiently, has the 
United States ‘enforced’ these provisions of the Constitu-
tion. But there are some that are not of this class. 
These are where the court secures the rights or the liabili-
ties of persons within the States, as between such persons 
and the States.

“These three are: first, that as to fugitives from jus-
tice; [221 second, that as to fugitives from service, (or 
slaves;) * 22 [23] third, that declaring that the ‘citizens of each 
State shall be entitled to all the privileges and immuni-
ties of citizens in the several States.’[24]

the peace and hence did not have police forces, so that the duty to afford 
protection ought not devolve on the municipality, but on whatever agency 
of state government was charged by the State with keeping the peace. 
See infra, at 673, and n. 30. In addition, they argued that Congress could 
not constitutionally add to the duties of municipalities. See infra, at 
673-678.

22 U. S. Const., Art. IV, § 2, cl. 2:
“A Person charged in any State with Treason, Felony, or other Crime, 

who shall flee from Justice, and be found in another State, shall on Demand 
of the executive Authority of the State from which he fled, be delivered 
up, to be removed to the State having Jurisdiction of the Crime.”

23 Id., cl. 3:
“No Person held to Service or Labour in one State, under the Laws 

thereof, escaping into another, shall, in Consequence of any Law or 
Regulation therein, be discharged from such Service or Labour, but shall be- 
delivered up on Claim of the Party to whom such Service or Labour may 
be due.”

24 Id., cl. 1.
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“And, sir, every one of these—the only provisions where 
it was deemed that legislation was required to enforce the 
constitutional provisions—the only three where the rights 
or liabilities of persons in the States, as between these per-
sons and the States, are directly provided for, Congress 
has by legislation affirmatively interfered to protect . . . 
such persons.” Globe App. 69-70.

Of legislation mentioned by Shellabarger, the closest analog 
of the Sherman amendment, ironically, was the statute imple-
menting the fugitives from justice and fugitive slave provisions 
of Art. IV—the Act of Feb. 12, 1793, 1 Stat. 302—the con-
stitutionality of which had been sustained in 1842, in Prigg 
v. Pennsylvania, 16 Pet. 539. There, Mr. Justice Story, 
writing for the Court, held that Art. IV gave slaveowners a 
federal right to the unhindered possession of their slaves in 
whatever State such slaves might be found. 16 Pet., at 612. 
Because state process for recovering runaway slaves might be 
inadequate or even hostile to the rights of the slaveowner, 
the right intended to be conferred could be negated if left to 
state implementation. Id., at 614. Thus, since the Constitu-
tion guaranteed the right and this in turn required a remedy, 
Story held it to be a “natural inference” that Congress had 
the power itself to ensure an appropriate (in the Necessary 
and Proper Clause sense) remedy for the right. Id., at 615.

Building on Prigg, Shellabarger argued that a remedy 
against municipalities and counties was an appropriate—and 
hence constitutional—method for ensuring the protection 
which the Fourteenth Amendment made every citizen’s federal 
right.25 This much was clear from the adoption of such 
statutes by the several States as devices for suppressing riot.26 
Thus, said Shellabarger, the only serious question remaining

25 See Globe 751. See also id., at 760 (Sen. Sherman) (“If a State 
may . . . pass a law making a county . . . responsible for a riot in order 
to deter such crime, then we may pass the same remedies . . .”).

26 Id., at 751; see n. 17, supra.
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was “whether, since a county is an integer or part of a State, 
the United States can impose upon it, as such, any obligations 
to keep the peace in obedience to United States laws.”27 
This he answered affirmatively, citing Board oj Comm’rs v. 
Aspinwall, 24 How. 376 (1861), the first of many cases28 
upholding the power of federal courts to enforce the Contract 
Clause against municipalities.29

House opponents of the Sherman amendment—whose views 
are particularly important since only the House voted down 
the amendment—did not dispute Shellabarger’s claim that the 
Fourteenth Amendment created a federal right to protection, 
see n. 21, supra, but they argued that the local units of 
government upon which the amendment fastened liability were 
not obligated to keep the peace at state law and further that 
the Federal Government could not constitutionally require 
local governments to create police forces, whether this require-
ment was levied directly, or indirectly by imposing damages 
for breach of the peace on municipalities. The most complete 
statement of this position is that of Representative Blair: 30

“The proposition known as the Sherman amend-

27 Globe 751 (emphasis added). Compare this statement with Repre-
sentative Poland’s remark upon which our holding in Monroe was based. 
See supra, at 664.

28 See, e. g., Gelpcke v. Dubuque, 1 Wall. 175 (1864); Von Hoffman 
v. City of Quincy, 4 Wall. 535 (1867); Riggs v. Johnson County, 6 
Wall. 166 (1868); Weber v. Lee County, 6 Wall. 210 (1868); Supervisors 
v. Rogers, 7 Wall. 175 (1869); Benbow v. Iowa City, 7 Wall. 313 (1869); 
Supervisors v. Durant, 9 Wall. 415 (1870). See generally 6 C. Fairman, 
History of the Supreme Court of the United States: Reconstruction and 
Reunion, 1864-1888, ohs. 17-18 (1971).

29 See Globe 751-752.
30 Others taking a view similar to Representative Blair’s included: 

Representative Willard, see id., at 791; Representative Poland, see id., at 
794; Representative Burchard, see id., at 795; Representative Farnsworth, 
see id., at 799. Representative Willard also took a somewhat different 
position: He thought that the Constitution would not allow the Federal
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ment ... is entirely new. It is altogether without a 
precedent in this country. . . . That amendment claims 
the power in the General Government to go into the 
States of this Union and lay such obligations as it may 
please upon the municipalities, which are the creations 
of the States alone. . . .

“. . . [H]ere it is proposed, not to carry into effect an 
obligation which rests upon the municipality, but to

Government to dictate the manner in which a State fulfilled its obligation 
of protection. That is, he thought it a matter of state discretion whether 
it delegated the peacekeeping power to a municipal or county corporation, 
to a sheriff, etc. He did not doubt, however, that the Federal Government 
could impose on the States the obligation imposed by the Sherman amend-
ment, and presumably he would have enforced the amendment against a 
municipal corporation to which the peacekeeping obligation had been 
delegated. See id., at 791.

Opponents of the Sherman amendment in the Senate agreed with Blair 
that Congress had no power to pass the Sherman amendment because it 
fell outside limits on national power implicit in the federal structure of the 
Constitution and recognized in, e. g., Collector v. Day, 11 Wall. 113 (1871). 
However, the Senate opponents focused not on the amendment’s attempt 
to obligate municipalities to keep the peace, but on the lien created by the 
amendment, which ran against all money and property of a defendant 
municipality, including property held for public purposes, such as jails or 
courthouses. Opponents argued that such a lien once entered would have 
the effect of making it impossible for the municipality to function, since no 
one would trade with it. See, e. g., Globe 762 (Sen. Stevenson); id., 
at 763 (Sen. Casserly). Moreover, everyone knew that sound policy 
prevented execution against public property since this, too, was needed if 
local government was to survive. See, e. g., ibid. See also Meriwether v. 
Garrett, 102 U. S. 472, 501, 513 (1880) (recognizing principle that public 
property of a municipality was not subject to execution); 2 J. Dillon, The 
Law of Municipal Corporations §§445-446 (1873 ed.) (same).

Although the arguments of the Senate opponents appear to be a correct 
analysis of then-controlling constitutional and common-law principles, their 
arguments are not relevant to an analysis of the constitutionality of § 1 of 
the Civil Rights Act since any judgment under that section, as in any civil 
suit in the federal courts in 1871, would have been enforced pursuant to 
state laws under the Process Acts of 1792 and 1828. See Act of May 8, 
1792, ch. 36,1 Stat. 275; Act of May 19,1828,4 Stat. 278.
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create that obligation, and that is the provision I am 
unable to assent to. The parallel of the hundred does not 
in the least meet the case. The power that laid the 
obligation upon the hundred first put the duty upon the 
hundred that it should perform in that regard, and failing 
to meet the obligation which had been laid upon it, it was 
very proper that it should suffer damage for its neglect....

“. . . [T]here are certain rights and duties that belong 
to the States, . . . there are certain powers that inhere in 
the State governments. They create these municipalities, 
they say what their powers shall be and what their obliga-
tions shall be. If the Government of the United States 
can step in and add to those obligations, may it not 
utterly destroy the municipality? If it can say that it 
shall be liable for damages occurring from a riot, . . . 
where [will] its power . . . stop and what obligations . . . 
might [it] not lay upon a municipality. . . .

“Now, only the other day, the Supreme Court . . . 
decided [in Collector v. Day, 11 Wall. 113 (1871)] that 
there is no power in the Government of the United States, 
under its authority to tax, to tax the salary of a State 
officer. Why? Simply because the power to tax involves 
the power to destroy, and it was not the intent to give 
the Government of the United States power to destroy 
the government of the States in any respect. It was held 
also in the case of Prigg vs. Pennsylvania [16 Pet. 539 
(1842)] that it is not within the power of the Congress 
of the United States to lay duties upon a State officer; 
that we cannot command a State officer to do any duty 
whatever, as such ; and I ask . . . the difference between 
that and commanding a municipality, which is equally 
the creature of the State, to perform a duty.” Globe 795.

Any attempt to impute a unitary constitutional theory to 
opponents of the Sherman amendment is, of course, fraught 
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with difficulties, not the least of which is that most Members 
of Congress did not speak to the issue of the constitutionality 
of the amendment. Nonetheless, two considerations lead us 
to conclude that opponents of the Sherman amendment found 
it unconstitutional substantially because of the reasons stated 
by Representative Blair: First, Blair’s analysis is precisely 
that of Poland, whose views were quoted as authoritative in 
Monroe, see supra, at 664, and that analysis was shared in large 
part by all House opponents who addressed the constitution-
ality of the Sherman amendment.31 Second, Blair’s exegesis 
of the reigning constitutional theory of his day, as we shall 
explain, was clearly supported by precedent—albeit precedent 
that has not survived, see Ex parte Virginia, 100 U. S. 339, 
347-348 (1880); Graves v. New York ex rel. O’Keefe, 306 U. S. 
466, 486 (1939)—and no other constitutional formula was 
advanced by participants in the House debates.

Collector v. Day, cited by Blair, was the clearest and, at the 
time of the debates, the most recent pronouncement of a 
doctrine of coordinate sovereignty that, as Blair stated, placed 
limits on even the enumerated powers of the National Govern-
ment in favor of protecting state prerogatives. There, the 
Court held that the United States could not tax the income of 
Day, a Massachusetts state judge, because the independence 
of the States within their legitimate spheres would be imperiled 
if the instrumentalities through which States executed their 
powers were “subject to the control of another and distinct 
government.” 11 Wall., at 127. Although the Court in Day 
apparently rested this holding in part on the proposition that 
the taxing “power acknowledges no limits but the will of 
the legislative body imposing the tax,” id., at 125-126; cf. 
McCulloch v. Maryland, 4 Wheat. 316 (1819), the Court had 
in other cases limited other national powers in order to avoid 
interference with the States.32

31 See n. 30, supra.
32 In addition to the cases discussed in the text, see Lane County v. Ore-
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In Prigg v. Pennsylvania, for example, Mr. Justice Story, 
in addition to confirming a broad national power to legislate 
under the Fugitive Slave Clause, see supra, at 672, held that 
Congress could not “insist that states . . . provide means 
to carry into effect the duties of the national government.” 
16 Pet., at 615-616.33 And Mr. Justice McLean agreed that, 
“[a]s a general principle,” it was true “that Congress had no 
power to impose duties on state officers, as provided in the 
[Act of Feb. 12, 1793].” Nonetheless he wondered whether 
Congress might not impose “positive” duties on state officers 
where a clause of the Constitution, like the Fugitive Slave 
Clause, seemed to require affirmative government assistance, 
rather than restraint of government, to secure federal rights. 
See id., at 664-665.

Had Mr. Justice McLean been correct in his suggestion that, 
where the Constitution envisioned affirmative government 
assistance, the States or their officers or instrumentalities could 
be required to provide it, there would have been little doubt 
that Congress could have insisted that municipalities afford 
by “positive” action the protection34 owed individuals under 
§ 1 of the Fourteenth Amendment whether or not municipali-
ties were obligated by state law to keep the peace. However, 
any such argument, largely foreclosed by Prigg, was made 

gon, 7 Wall. 71, 77, 81 (1869), in which the Court held that the federal 
Legal Tender Acts should not be construed to require the States to accept 
taxes tendered in United States notes since this might interfere with a 
legitimate state activity.

33 Mr. Chief Justice Taney agreed:
“The state officers mentioned in the law [of 1793] are not bound to 
execute the duties imposed upon them by Congress, unless they choose to 
do so, or are required to do so by a law of the state; and the state 
legislature has the power, if it thinks proper, to prohibit them. The act 
of 1793, therefore, must depend altogether for its execution upon the offi-
cers of the United States named in it.” 16 Pet., at 630 (concurring in 
part).

34 See supra, at 670, and n. 21.
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impossible by the Court’s holding in Kentucky v. Dennison, 
24 How. 66 (1861). There, the Court was asked to require 
Dennison, the Governor of Ohio, to hand over Lago, a fugitive 
from justice wanted in Kentucky, as required by § 1 of the Act 
of Feb. 12, 1793,35 which implemented Art. IV, § 2, cl. 2, of the 
Constitution. Mr. Chief Justice Taney, writing for a unani-
mous Court, refused to enforce that section of the Act:

“[W]e think it clear, that the Federal Government, under 
the Constitution, has no power to impose on a State offi-
cer, as such, any duty whatever, and compel him to per-
form it; for if it possessed this power, it might overload 
the officer with duties which would fill up all his time, and 
disable him from performing his obligations to the State, 
and might impose on him duties of a character incompati-
ble with the rank and dignity to which he was elevated by 
the State.” 24 How., at 107-108.

The rationale of Dennison—that the Nation could not 
impose duties on state officers since that might impede States 
in their legitimate activities—is obviously identical to that 
which animated the decision in Collector v. Day. See supra, at 
676. And, as Blair indicated, municipalities as instrumen-
talities through which States executed their policies could be 
equally disabled from carrying out state policies if they were 
also obligated to carry out federally imposed duties. Although 
no one cited Dennison by name, the principle for which it

35 “Be it enacted . . . That whenever the executive authority of any state 
in the Union . . . shall demand any person as a fugitive from justice . . . 
and shall moreover produce the copy of an indictment found . . . charging 
the person so demanded, with having committed treason, felony or other 
crime, certified as authentic by the governor or chief magistrate of the 
state . . . from whence the person so charged fled, it shall be the duty of 
the executive authority of the state or territory to which such person shall 
have fled, to cause him or her to be arrested and secured . . . and to 
cause the fugitive to be delivered to such agent [of the demanding State] 
when he shall appear . . . .” 1 Stat. 302.
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stands was well known to Members of Congress,36 many of 
whom discussed Day37 as well as a series of State Supreme 
Court cases38 in the mid-1860’s which had invalidated a federal 
tax on the process of state courts on the ground that the tax 
threatened the independence of a vital state function.39 Thus, 
there was ample support for Blair’s view that the Sherman 
amendment, by putting municipalities to the Hobson’s choice 
of keeping the peace or paying civil damages, attempted to 
impose obligations on municipalities by indirection that could 
not be imposed directly, thereby threatening to “destroy the 
government of the States.” Globe 795.

If municipal liability under § 1 of the Civil Rights Act of 
1871 created a similar Hobson’s choice, we might conclude, as 
Monroe did, that Congress could not have intended munici-
palities to be among the “persons” to which that section 
applied. But this is not the case.

First, opponents expressly distinguished between imposing 
an obligation to keep the peace and merely imposing civil 
liability for damages on a municipality that was obligated by 
state law to keep the peace, but which had not in violation of 
the Fourteenth Amendment. Representative Poland, for 
example, reasoning from Contract Clause precedents, indicated 
that Congress could constitutionally confer jurisdiction on the 
federal courts to entertain suits seeking to hold municipalities 

36 “The Supreme Court of the United States has decided repeatedly that 
Congress can impose no duty on a State officer.” Globe 799 (Rep. 
Farnsworth). See also id., at 788-789 (Rep. Kerr).

37 See, e. g., id., at 764 (Sen. Davis); ibid. (Sen. Casserly); id., at 772 
(Sen. Thurman) (reciting logic of Day); id., at 777 (Sen. Frelinghuysen); 
id., at 788-789 (Rep. Kerr) (reciting logic of Day); id., at 793 (Rep. 
Poland); id., at 799 (Rep. Farnsworth) (also reciting logic of Day).

38 Warren v. Paul, 22 Ind. 276 (1864); Jones v. Estate of Keep, 19 
Wis. 369 (1865); Fifield v. Close, 15 Mich. 505 (1867); Union Bank v. 
Hill, 43 Tenn. 325 (1866); Smith v. Short, 40 Ala. 385 (1867).

39See Globe 764 (Sen. Davis); ibid. (Sen. Casserly). See also T. Cooley, 
Constitutional Limitations *483-*484  (1871 ed.).
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liable for using their authorized powers in violation of the 
Constitution—which is as far as § 1 of the Civil Rights Act 
went:

“I presume . . . that where a State had imposed a duty 
[to keep the peace] upon [a] municipality ... an action 
would be allowed to be maintained against them in the 
courts of the United States under the ordinary restrictions 
as to jurisdiction. But the enforcing a liability, existing 
by their own contract, or by a State law, in the courts, is a 
very widely different thing from devolving a new duty or 
liability upon them by the national Government, which 
has no power either to create or destroy them, and no 
power or control over them whatever.” Globe 794.

Representative Burchard agreed:
“[T]here is no duty imposed by the Constitution of the 
United States, or usually by State laws, upon a county to 
protect the people of that county against the commission 
of the offenses herein enumerated, such as the burning of 
buildings or any other injury to property or injury to 
person. Police powers are not conferred upon counties as 
corporations; they are conferred upon cities that have 
qualified legislative power. And so far as cities are con-
cerned, where the equal protection required to be afforded 
by a State is imposed upon a city by State laws, perhaps 
the United States courts could enforce its perform-
ance. But counties ... do not have any control of the 
police . . . .” Id., at 795.

See also the views of Rep. Willard, discussed at n. 30, supra. 
Second, the doctrine of dual sovereignty apparently put no 

limit on the power of federal courts to enforce the Constitution 
against municipalities that violated it. Under the theory of 
dual sovereignty set out in Prigg, this is quite understandable. 
So long as federal courts were vindicating the Federal Consti-
tution, they were providing the “positive” government action
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required to protect federal constitutional rights and no ques-
tion was raised of enlisting the States in “positive” action. 
The limits of the principles announced in Dennison and Day 
are not so well defined in logic, but are clear as a matter of 
history. It must be remembered that the same Court which 
rendered Day also vigorously enforced the Contract Clause 
against municipalities—an enforcement effort which included 
various forms of “positive” relief, such as ordering that taxes 
be levied and collected to discharge federal-court judgments, 
once a constitutional infraction was found.40 Thus, federal 
judicial enforcement of the Constitution’s express limits on 
state power, since it was done so frequently, must, notwith-
standing anything said in Dennison or Day, have been permis-
sible, at least so long as the interpretation of the Constitution 
was left in the hands of the judiciary. Since § 1 of the Civil 
Rights Act simply conferred jurisdiction on the federal courts 
to enforce § 1 of the Fourteenth Amendment—a situation 
precisely analogous to the grant of diversity jurisdiction under 
which the Contract Clause was enforced against munici-

40 See cases cited in n. 28, supra. Since this Court granted unques-
tionably “positive” relief in Contract Clause cases, it appears that the 
distinction between the Sherman amendment and those cases was not that 
the former created a positive obligation whereas the latter imposed only 
a negative restraint. Instead, the distinction must have been that a viola-
tion of the Constitution was the predicate for “positive” relief in the Con-
tract Clause cases, whereas the Sherman amendment imposed damages 
without regard to whether a local government was in any way at fault 
for the breach of the peace for which it was to be held for damages. See 
supra, at 668. While no one stated this distinction expressly during the 
debates, the inference is strong that Congressmen in 1871 would have 
drawn this distinction since it explains why Representatives Poland, 
Burchard, and Willard, see supra, at 680, could oppose the amendment 
while at the same time saying that the Federal Government might impose 
damages on a local government that had defaulted in a state-imposed duty 
to keep the peace, and it also explains why everyone agreed that a state 
or municipal officer could constitutionally be held liable under § 1 for 
violations of the Constitution. See infra, at 682-683.



682 OCTOBER TERM, 1977

Opinion of the Court 436 U. S.

palities—there is no reason to suppose that opponents of the 
Sherman amendment would have found any constitutional 
barrier to § 1 suits against municipalities.

Finally, the very votes of those Members of Congress, who 
opposed the Sherman amendment but who had voted for § 1, 
confirm that the liability imposed by § 1 was something very 
different from that imposed by the amendment. Section 1 
without question could be used to obtain a damages judgment 
against state or municipal officials who violated federal consti-
tutional rights while acting under color of law.41 However, for 
Prigg-Dennison-Day purposes, as Blair and others recognized,42 
there was no distinction of constitutional magnitude between 
officers and agents—including corporate agents—of the State: 
Both were state instrumentalities and the State could be 
impeded no matter over which sort of instrumentality the 
Federal Government sought to assert its power. Dennison 
and Day, after all, were not suits against municipalities but 
against officers, and Blair was quite conscious that he was 
extending these cases by applying them to municipal cor-
porations.43 Nonetheless, Senator Thurman, who gave the 
most exhaustive critique of § 1—inter alia, complaining that it 
would be applied to state officers, see Globe App. 217—and 
who opposed both § 1 and the Sherman amendment, the latter 
on Prigg grounds, agreed unequivocally that § 1 was constitu-

41 See, e. g., Globe 334 (Rep. Hoar); id., at 365 (Rep. Arthur); id., 
at 367-368 (Rep. Sheldon); id., at 385 (Rep. Lewis); Globe App. 217 
(Sen. Thurman). In addition, officers were included among those who 
could be sued under the second conference substitute for the Sherman 
amendment. See Globe 805 (exchange between Rep. Willard and Rep. 
Shellabarger). There were no constitutional objections to the second 
report.

42 See id., at 795 (Rep. Blair); id., at 788 (Rep. Kerr); id., at 795 
(Rep. Burchard); id., at 799 (Rep. Farnsworth).

43“[W]e cannot command a State officer to do any duty whatever, as 
such; and I ask . . . the difference between that and commanding a munic-
ipality . . . .” Id., at 795.
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tional.44 Those who voted for § 1 must similarly have believed 
in its constitutionality despite Prigg, Dennison, and Day.

C. Debate on § 1 of the Civil Rights Bill
From the foregoing discussion, it is readily apparent that 

nothing said in debate on the Sherman amendment would 
have prevented holding a municipality liable under § 1 of the 
Civil Rights Act for its own violations of the Fourteenth 
Amendment. The question remains, however, whether the 
general language describing those to be liable under § 1—“any 
person”—covers more than natural persons. An examination 
of the debate on § 1 and application of appropriate rules of 
construction show unequivocally that § 1 was intended to 
cover legal as well as natural persons.

Representative Shellabarger was the first to explain the 
function of § 1:

“[Section 1] not only provides a civil remedy for persons 
whose former condition may have been that of slaves, 
but also to all people where, under color of State law, 
they or any of them may be deprived of rights to which 
they are entitled under the Constitution by reason and 
virtue of their national citizenship.” Globe App. 68.

By extending a remedy to all people, including whites, § 1 
went beyond the mischief to which the remaining sections 
of the 1871 Act were addressed. Representative Shellabarger 
also stated without reservation that the constitutionality of 
§ 2 of the Civil Rights Act of 1866 controlled the constitu-
tionality of § 1 of the 1871 Act, and that the former had been 

44 See Globe App. 216-217, quoted in n. 45, infra. In 1880, moreover, 
when the question of the limits of the Prigg principle was squarely pre-
sented in Ex parte Virginia, 100 U. S. 339, this Court held that Dennison 
and Day and the principle of federalism for which they stand did not 
prohibit federal enforcement of § 5 of the Fourteenth Amendment through 
suits directed to state officers. See 100 U. S., at 345-348.
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approved by “the supreme courts of at least three States of 
this Union” and by Mr. Justice Swayne, sitting on circuit, who 
had concluded: “ ‘We have no doubt of the constitutionality 
of every provision of this act.’ ” Globe App. 68. Represen-
tative Shellabarger then went on to describe how the courts 
would and should interpret § 1:

“This act is remedial, and in aid of the preservation of 
human liberty and human rights. All statutes and con-
stitutional provisions authorizing such statutes are lib-
erally and beneficently construed. It would be most 
strange and, in civilized law, monstrous were this not the 
rule of interpretation. As has been again and again de-
cided by your own Supreme Court of the United States, 
and everywhere else where there is wise judicial interpre-
tation, the largest latitude consistent with the words 
employed is uniformly given in construing such statutes 
and constitutional provisions as are meant to protect and 
defend and give remedies for their wrongs to all the 
people. . . . Chief Justice Jay and also Story say:

“ ‘Where a power is remedial in its nature there is 
much reason to contend that it ought to be construed 
liberally, and it is generally adopted in the interpretation 
of laws.’—1 Story on Constitution, sec. 429.” Globe App., 
at 68.

The sentiments expressed in Representative Shellabarger’s 
opening speech were echoed by Senator Edmunds, the man-
ager of H. R. 320 in the Senate:

“The first section is one that I believe nobody objects 
to, as defining the rights secured by the Constitution of 
the United States when they are assailed by any State law 
or under color of any State law, and it is merely carrying 
out the principles of the civil rights bill [of 1866], which 
have since become a part of the Constitution.” Globe 
568.
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“[Section 1 is] so very simple and really reenact[s] the 
Constitution.” Id., at 569.

And he agreed that the bill “secure [d] the rights of white 
men as much as of colored men.” Id., at 696.

In both Houses, statements of the supporters of § 1 corrob-
orated that Congress, in enacting § 1, intended to give a 
broad remedy for violations of federally protected civil 
rights.45 Moreover, since municipalities through their official 

45 Representative Bingham, the author of § 1 of the Fourteenth Amend-
ment, for example, declared the bill’s purpose to be “the enforcement . . . 
of the Constitution on behalf of every individual citizen of the Republic . . . 
to the extent of the rights guarantied to him by the Constitution.” Globe 
App. 81. He continued:

“The States never had the right, though they had the power, to inflict 
wrongs upon free citizens by a denial of the full protection of the laws .... 
[And] the States did deny to citizens the equal protection of the laws, they 
did deny the rights of citizens under the Constitution, and except to the 
extent of the express limitations upon the States, as I have shown, the 
citizen had no remedy. . . . They took property without compensation, 
and he had no remedy. They restricted the freedom of the press, and he 
had no remedy. They restricted the freedom of speech, and he had no 
remedy. They restricted the rights of conscience, and he had no rem-
edy. . . . Who dare say, now that the Constitution has been amended, 
that the nation cannot by law provide against all such abuses and denials 
of right as these in the States and by States, or combinations of persons?” 
Id., at 85.
Representative Perry, commenting on Congress’ action in passing the civil 
rights bill also stated:

“Now, by our action on this bill we have asserted as fully as we can 
assert the mischief intended to be remedied. We have asserted as clearly 
as we can assert our belief that it is the duty of Congress to redress that 
mischief. We have also asserted as fully as we can assert the constitutional 
right of Congress to legislate.” Globe 800.

See also id., at 376 (Rep. Lowe); id., at 428-429 (Rep. Beatty); id., 
at 448 (Rep. Butler); id., at 475-477 (Rep. Dawes); id., at 578-579 (Sen. 
Trumbull); id., at 609 (Sen. Pool); Globe App. 182 (Rep. Mercur).

Other supporters were quite clear that § 1 of the Act extended a remedy 
not only where a State had passed an unconstitutional statute, but also 
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acts could, equally with natural persons, create the harms 
intended to be remedied by § 1, and, further, since Congress 
intended § 1 to be broadly construed, there is no reason to 
suppose that municipal corporations would have been excluded 
from the sweep of § 1. Cf., e. g., Ex parte Virginia, 100 U. S. 
339, 346-347 (1880); Home Tel. & Tel. Co. v. Los Angeles, 
227 U. S. 278, 286-287, 294-296 (1913). One need not rely on 
this inference alone, however, for the debates show that Mem-
bers of Congress understood “persons” to include municipal 
corporations.

Representative Bingham, for example, in discussing § 1 of 
the bill, explained that he had drafted § 1 of the Fourteenth 
Amendment with the case of Barron v. Mayor of Baltimore, 
7 Pet. 243 (1833), especially in mind. “In [that] case the

where officers of the State were deliberately indifferent to the rights of 
black citizens:

“But the chief complaint is . . . [that] by a systematic maladministration 
of [state law], or a neglect or refusal to enforce their provisions, a portion of 
the people are denied equal protection under them. Whenever such a state 
of facts is clearly made out, I believe [§ 5 of the Fourteenth Amend-
ment] empowers Congress to step in and provide for doing justice to those 
persons who are thus denied equal protection.” Id., at 153 (Rep. Garfield). 
See also Monroe v. Pape, 365 U. S., at 171-187.
Importantly for our inquiry, even the opponents of § 1 agreed that it was 
constitutional and, further, that it swept very broadly. Thus, Senator 
Thurman, who gave the most exhaustive critique of § 1, said:
“This section relates wholly to civil suits. ... Its whole effect is to give 
to the Federal Judiciary that which now does not belong to it—a jurisdic-
tion that may be constitutionally conferred upon it, I grant, but that has 
never yet been conferred upon it. It authorizes any person who is deprived 
of any right, privilege, or immunity secured to him by the Constitution of 
the United States, to bring an action against the wrong-doer in the Federal 
courts, and that without any limit whatsoever as to the amount in 
controversy. . . .

“\T]here is no limitation whatsoever upon the terms that are employed 
[in the bill], and they are as comprehensive as can be used.” Globe App. 
216-217 (emphasis added).
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city had taken private property for public use, without com-
pensation . . . , and there was no redress for the wrong . . . .” 
Globe App. 84 (emphasis added). Bingham’s further remarks 
clearly indicate his view that such takings by cities, as had 
occurred in Barron, would be redressable under § 1 of the bill. 
See Globe App. 85. More generally, and as Bingham’s re-
marks confirm, § 1 of the bill would logically be the vehicle by 
which Congress provided redress for takings, since that section 
provided the only civil remedy for Fourteenth Amendment 
violations and that Amendment unequivocally prohibited un-
compensated takings.46 Given this purpose, it beggars reason 
to suppose that Congress would have exempted municipalities 
from suit, insisting instead that compensation for a taking 
come from an officer in his individual capacity rather than 
from the government unit that had the benefit of the property 
taken.47

In addition, by 1871, it was well understood that corpora-
tions should be treated as natural persons for virtually all pur-
poses of constitutional and statutory analysis. This had not 
always been so. When this Court first considered the question 
of the status of corporations, Mr. Chief Justice Marshall, writ-
ing for the Court, denied that corporations “as such” were per-
sons as that term was used in Art. Ill and the Judiciary Act of 
1789. See Bank of the United States v. Deveaux, 5 Cranch 61, 
86 (1809).48 By 1844, however, the Deveaux doctrine was 
unhesitatingly abandoned:

“[A] corporation created by and doing business in a par-

46 See 2 J. Story, Commentaries on the Constitution of the United States 
§ 1956 (T. Cooley ed. 1873).

47 Indeed the federal courts found no obstacle to awards of damages 
against municipalities for common-law takings. See Sumner v. Philadel-
phia, 23 F. Cas. 392 (No. 13,611) (CC ED Pa. 1873) (awarding damages 
of $2,273.36 and costs of $346.35 against the city of Philadelphia).

48 Nonetheless, suits could be brought in federal court if the natural 
persons who were members of the corporation were of diverse citizenship 
from the other parties to the litigation. See 5 Cranch, at 91.
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ticular state, is to be deemed to all intents and purposes 
as a person, although an artificial person, . . . capable of 
being treated as a citizen of that state, as much as a 
natural person.” Louisville R. Co. v. Letson, 2 How. 497, 
558 (1844) (emphasis added), discussed in Globe 752.

And only two years before the debates on the Civil Rights 
Act, in Cowles v. Mercer County, 7 Wall. 118, 121 (1869), the 
Letson principle was automatically and without discussion 
extended to municipal corporations. Under this doctrine, 
municipal corporations were routinely sued in the federal 
courts49 and this fact was well known to Members of 
Congress.50

That the “usual” meaning of the word “person” would ex-
tend to municipal corporations is also evidenced by an Act of 
Congress which had been passed only months before the Civil 
Rights Act was passed. This Act provided that

“in all acts hereafter passed . . . the word ‘person’ may 
extend and be applied to bodies politic and corpo-
rate . . . unless the context shows that such words were 
intended to be used in a more limited sense.” Act of 
Feb. 25, 1871, § 2, 16 Stat. 431.

Municipal corporations in 1871 were included within the 
phrase “bodies politic and corporate” 51 and, accordingly, the

49 See n. 28, sup fa.
50 See, e. g., Globe 777 (Sen. Sherman); id., at 752 (Rep. Shellabarger) 

(“ EC] ounties, cities, and corporations of all sorts, after years of judicial 
conflict, have become thoroughly established to be an individual or person 
or entity of the personal existence, of which, as a citizen, individual, or 
inhabitant, the United States Constitution does take note and endow with 
faculty to sue and be sued in the courts of the United States”).

51 See Northwestern Fertilizing Co. v. Hyde Park, 18 F. Cas. 393, 394 
(No. 10,336) (CC ND Ill. 1873); 2 J. Kent, Commentaries on American 
Law *278-*279  (12th 0. W. Holmes ed. 1873). See also United States v. 
Maurice, 2 Brock. 96, 109 (CC Va. 1823) (Marshall, C. J.) (“The United 
States is a government, and, consequently, a body politic and corporate”); 
Apps. D and E to Brief for Petitioners in Monroe v. Pape, O. T. 1960, 
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“plain meaning” of § 1 is that local government bodies were 
to be included within the ambit of the persons who could be 
sued under § 1 of the Civil Rights Act. Indeed, a Circuit 
Judge, writing in 1873 in what is apparently the first reported 
case under § 1, read the Dictionary Act in precisely this way 
in a case involving a corporate plaintiff and a municipal 
defendant.52 See Northwestern Fertilizing Co. v. Hyde Park, 
18 F. Cas. 393, 394 (No. 10,336) (CC ND Ill. 1873).53

No. 39 (collecting state statutes which, in 1871, defined municipal corpora-
tions as bodies politic and corporate).

52 The court also noted that there was no discernible reason why persons 
injured by municipal corporations should not be able to recover. See 18 
F. Cas., at 394.

53 In considering the effect of the Act of Feb. 25, 1871, in Monroe, 
however, Mr. Justice Douglas, apparently focusing on the word “may,” 
stated: “[T]his definition [of person] is merely an allowable, not a 
mandatory, one.” 365 U. S., at 191. A review of the legislative history of 
the Dictionary Act shows this conclusion to be incorrect.

There is no express reference in the legislative history to the definition of 
“person,” but Senator Trumbull, the Act’s sponsor, discussed the phrase 
“words importing the masculine gender may be applied to. females,” 
(emphasis added), which immediately precedes the definition of “person,” 
and stated:
“The only object [of the Act] is to get rid of a great deal of verbosity 
in our statutes by providing that when the word ‘he’ is used it shall 
include females as well as males.” Cong. Globe, 41st Cong., 3d Sess., 775 
(1871) (emphasis added).
Thus, in Trumbull’s view the word “may” meant “shall.” Such a manda-
tory use of the extended meanings of the words defined by the Act 
is also required for it to perform its intended function—to be a guide 
to “rules of construction” of Acts of Congress. See ibid, (remarks of 
Sen. Trumbull). Were the defined words “allowable, [but] not manda-
tory” constructions, as Monroe suggests, there would be no “rules” at all. 
Instead, Congress must have intended the definitions of the Act to apply 
across-the-board except where the Act by its terms called for a deviation 
from this practice—“[where] the context shows that [defined] words 
were to be used in a more limited sense.” Certainly this is how the 
Northwestern Fertilizing court viewed the matter. Since there is nothing 
in the “context” of § 1 of the Civil Rights Act calling for a restricted 
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II
Our analysis of the legislative history of the Civil Rights Act 

of 1871 compels the conclusion that Congress did intend 
municipalities and other local government units to be included 
among those persons to whom § 1983 applies.54 Local govern-
ing bodies,55 therefore, can be sued directly under § 1983 for 
monetary, declaratory, or injunctive relief where, as here, the 
action that is alleged to be unconstitutional implements or 
executes a policy statement, ordinance, regulation, or decision 
officially adopted and promulgated by that body’s officers. 
Moreover, although the touchstone of the § 1983 action against 
a government body is an allegation that official policy is 
responsible for a deprivation of rights protected by the Con-
stitution, local governments, like every other § 1983 “person,” 
by the very terms of the statute, may be sued for constitu-

interpretation of the word “person,” the language of that section should 
prima facie be construed to include “bodies politic” among the entities that 
could be sued.

54 There is certainly no constitutional impediment to municipal liability. 
“The Tenth Amendment’s reservation of nondelegated powers to the States 
is not implicated by a federal-court judgment enforcing the express prohibi-
tions of unlawful state conduct enacted by the Fourteenth Amendment.” 
Milliken v. Bradley, 433 U. S. 267, 291 (1977); see Ex parte Virginia, 100 
U. S., at 347-348. For this reason, National League of Cities v. Usery, 
426 U. S. 833 (1976), is irrelevant to our consideration of this case. 
Nor is there any basis for concluding that the Eleventh Amendment is a 
bar to municipal liability. See, e. g., Fitzpatrick v. Bitzer, 427 U. S. 445, 
456 (1976); Lincoln County v. Luning, 133 U. S. 529, 530 (1890). Our 
holding today is, of course, limited to local government units which are not 
considered part of the State for Eleventh Amendment purposes.

55 Since official-capacity suits generally represent only another way of 
pleading an action against an entity of which an officer is an agent—at 
least where Eleventh Amendment considerations do not control analysis— 
our holding today that local governments can be sued under § 1983 nec- ■ 
essarily decides that local government officials sued in their official capaci-
ties are “persons” under § 1983 in those cases in which, as here, a local 
government would be suable in its own name.
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tional deprivations visited pursuant to governmental “cus-
tom” even though such a custom has not received formal 
approval through the body’s official decisionmaking channels. 
As Mr. Justice Harlan, writing for the Court, said in Adickes 
v. £. H. Kress & Co., 398 U. S. 144,167-168 (1970): “Congress 
included customs and usages [in § 1983] because of the 
persistent and widespread discriminatory practices of state 
officials .... Although not authorized by written law, such 
practices of state officials could well be so permanent and well 
settled as to constitute a ‘custom or usage’ with the force of 
law.”56

On the other hand, the language of § 1983, read against 
the background of the same legislative history, compels the 
conclusion that Congress did not intend municipalities to be 
held liable unless action pursuant to official municipal policy 
of some nature caused a constitutional tort. In particular, we 
conclude that a municipality cannot be held liable solely 
because it employs a tortfeasor—or, in other words, a munici-
pality cannot be held liable under § 1983 on a respondeat 
superior theory.

We begin with the language of § 1983 as originally passed: 
“[A]ny person who, under color of any law, statute, 
ordinance, regulation, custom, or usage of any State, shall 
subject, or cause to be subjected, any person ... to the 
deprivation of any rights, privileges, or immunities secured 
by the Constitution of the United States, shall, any such

56 See also Mr. Justice Frankfurter’s statement for the Court in Nashville, 
C. & St. L. R. Co. v. Browning, 310 U. S. 362, 369 (1940):
“It would be a narrow conception of jurisprudence to confine the notion of 
‘laws’ to what is found written on the statute books, and to disregard the 
gloss which life has written upon it. Settled state practice . . . can 
establish what is state law. The Equal Protection Clause did not write an 
empty formalism into the Constitution. Deeply embedded traditional ways 
of carrying out state policy, such as those of which petitioner complains, 
are often tougher and truer law than the dead words of the written text.”
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law, statute, ordinance, regulation, custom, or usage of the 
State to the contrary notwithstanding, be liable to the 
party injured in any action at law, suit in equity, or other 
proper proceeding for redress . . . 17 Stat. 13 (em-
phasis added).

The italicized language plainly imposes liability on a govern-
ment that, under color of some official policy, “causes” an 
employee to violate another’s constitutional rights. At the 
same time, that language cannot be easily read to impose 
liability vicariously on governing bodies solely on the basis of 
the existence of an employer-employee relationship with a 
tortfeasor. Indeed, the fact that Congress did specifically 
provide that A’s tort- became B’s liability if B “caused” A to 
subject another to a tort suggests that Congress did not intend 
§ 1983 liability to attach where such causation was absent.57 
See Rizzo v. Goode, 423 U. S. 362, 370-371 (1976).

57 Support for such a conclusion can be found in the legislative history. 
As we have indicated, there is virtually no discussion of § 1 of the Civil 
Rights Act. Again, however, Congress’ treatment of the Sherman amend-
ment gives a clue to whether it would have desired to impose respondeat 
superior liability.

The primary constitutional justification for the Sherman amendment was 
that it was a necessary and proper remedy for the failure of localities to 
protect citizens as the Privileges or Immunities Clause of the Fourteenth 
Amendment required. See supra, at 670-673. And according to Sherman, 
Shellabarger, and Edmunds, the amendment came into play only when a 
locality was at fault or had knowingly neglected its duty to provide 
protection. See Globe 761 (Sen. Sherman); id., at 756 (Sen. Edmunds); 
id., at 751-752 (Rep. Shellabarger). But other proponents of the amend-
ment apparently viewed it as a form of vicarious liability for the unlawful 
acts of the citizens of the locality. See id., at 792 (Rep. Butler). And 
whether intended or not, the amendment as drafted did impose a species of 
vicarious liability on municipalities since it could be construed to impose 
liability even if a municipality did not know of an impending or ensuing 
riot or did not have the wherewithal to do anything about it. Indeed, the 
amendment held a municipality liable even if it had done everything in its
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Equally important, creation of a federal law of respondeat 
superior would have raised all the constitutional problems 
associated with the obligation to keep the peace, an obligation 
Congress chose not to impose because it thought imposition 
of such an obligation unconstitutional. To this day, there is 
disagreement about the basis for imposing liability on an 
employer for the torts of an employee when the sole nexus 
between the employer and the tort is the fact of the employer-
employee relationship. See W. Prosser, Law of Torts § 69, 
p. 459 (4th ed. 1971). Nonetheless, two justifications tend to 
stand out. First is the common-sense notion that no matter 
how blameless an employer appears to be in an individual case, 
accidents might nonetheless be reduced if employers had to 
bear the cost of accidents. See, e. g., ibid.; 2 F. Harper & 
F. James, Law of Torts, § 26.3, pp. 1368-1369 (1956). Sec-
ond is the argument that the cost of accidents should be

power to curb the riot. See supra, at 668; Globe 761 (Sen. Stevenson); id., 
at 771 (Sen. Thurman); id., at 788 (Rep. Kerr); id., at 791 (Rep. Willard). 
While the first conference substitute was rejected principally on constitu-
tional grounds, see id., at 804 (Rep. Poland), it is plain from the text of 
the second conference substitute—which limited liability to those who, 
having the power to intervene against Ku Klux Klan violence, “neglect [ed] 

• or refuse [d] so to do,” see Appendix to this opinion, infra, at 704, and which 
was enacted as § 6 of the 1871 Act and is now codified as 42 U. S. C. 
§ 1986—that Congress also rejected those elements of vicarious liability 
contained in the first conference substitute even while accepting the basic 
principle that the inhabitants of a community were bound to provide pro-
tection against the Ku Klux Klan. Strictly speaking, of course, the fact 
that Congress refused to impose vicarious liability for the wrongs of a few 
private citizens does not conclusively establish that it would similarly have 
refused to impose vicarious liability for the torts of a municipality’s 
employees. Nonetheless, when Congress’ rejection of the only form of 
vicarious liability presented to it is combined with the absence of any 
language in § 1983 which can easily be construed to create respondeat 
superior liability, the inference that Congress did not intend to impose such 
liability is quite strong.
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spread to the community as a whole on an insurance theory. 
See, e. g., id., § 26.5; Prosser, supra, at 459.58

The first justification is of the same sort that was offered for 
statutes like the Sherman amendment: “The obligation to 
make compensation for injury resulting from riot is, by arbi-
trary enactment of statutes, affirmatory law, and the reason 
of passing the statute is to secure a more perfect police 
regulation.” Globe 777 (Sen. Frelinghuysen). This justi-
fication was obviously insufficient to sustain the amendment 
against perceived constitutional difficulties and there is no 
reason to suppose that a more general liability imposed for a 
similar reason would have been thought less constitutionally 
objectionable. The second justification was similarly put 
forward as a justification for the Sherman amendment: “we 
do not look upon [the Sherman amendment] as a punish-
ment .... It is a mutual insurance.” Id., at 792 (Rep. 
Butler). Again, this justification was insufficient to sustain 
the amendment.

We conclude, therefore, that a local government may not be 
sued under § 1983 for an injury inflicted solely by its em-
ployees or agents. Instead, it is when execution of a govern-
ment’s policy or custom, whether made by its lawmakers or 
by those whose edicts or acts may fairly be said to represent e 
official policy, inflicts the injury that the government as an 
entity is responsible under § 1983. Since this case unques-
tionably involves official policy as the moving force of the con-
stitutional violation found by the District Court, see supra, at

58 A third justification, often cited but which on examination is appar-
ently insufficient to justify the doctrine of respondeat superior, see, e. g., 
2 F. Harper & F. James, § 26.3, is that liability follows the right to control 
the actions of a tortfeasor. By our decision in Rizzo v. Goode, 423 IT. S. 
362 (1976), we would appear to have decided that the mere right to 
control without any control or direction having been exercised and without 
any failure to supervise is not enough to support § 1983 liability. See 423 
U. 8., at 370-371.
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660-662, and n. 2, we must reverse the judgment below. In so 
doing, we have no occasion to address, and do not address, 
what the full contours of municipal liability under § 1983 may 
be. We have attempted only to sketch so much of the § 1983 
cause of action against a local government as is apparent from 
the history of the 1871 Act and our prior cases, and we ex-
pressly leave further development of this action to another 
day.

Ill
Although we have stated that stare decisis has more force in 

statutory analysis than in constitutional adjudication because, 
in the former situation, Congress can correct our mistakes 
through legislation, see, e. g., Edelman v. Jordan, 415 U. S. 651, 
671, and n. 14 (1974), we have never applied stare decisis 
mechanically to prohibit overruling our earlier decisions deter-
mining the meaning of statutes. See, e. g., Continental T. V., 
Inc. v. GTE Sylvania Inc., 433 U. S. 36, 47-49 (1977); Burnet 
v. Coronado Oil & Gas Co., 285 U. S. 393, 406 n. 1 (1932) 
(Brandeis, J., dissenting) (collecting cases). Nor is this a case 
where we should “place on the shoulders of Congress the 
burden of the Court’s own error.” Girouard v. United States, 
328 U. S. 61, 70 (1946).

First, Monroe v. Pape, insofar as it completely immunizes 
municipalities from suit under § 1983, was a departure from 
prior practice. See, e. g., Northwestern Fertilizing Co. n . 
Hyde Park, 18 F. Cas. 393 (No. 10,336) (CC ND Ill. 1873) ; 
City of Manchester v. Leiby, 117 F. 2d 661 (CAI 1941); Han-
nan v. City of Haverhill, 120 F. 2d 87 (CAI 1941); Douglas v. 
City of Jeannette, 319 U. S. 157 (1943); Holmes v. Atlanta, 
350 U. S. 879 (1955), in each of which municipalities were 
defendants in § 1983 suits.59 Moreover, the constitutional de-

59 Each case cited by Monroe, see 365 U. S., at 191 n. 50, as consistent 
with the position that local governments were not § 1983 “persons” 
reached its conclusion by assuming that state-law immunities overrode the 
§ 1983 cause of action. This has never been the law.
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feet that led to the rejection of the Sherman amendment 
would not have distinguished between municipalities and 
school boards, each of which is an instrumentality of state 
administration. See supra, at 673-682. For this reason, our 
cases—decided both before and after Monroe, see n. 5, supra— 
holding school boards liable in § 1983 actions are inconsistent 
with Monroe, especially as Monroe’s immunizing principle 
was extended to suits for injunctive relief in City of Kenosha 
v. Bruno, 412 U. S. 507 (1973).60 And although in many of 
these cases jurisdiction was not questioned, we ought not “dis-
regard the implications of an exercise of judicial authority as-
sumed to be proper for [100] years.” Brown Shoe Co. v. 
United States, 370 U. S. 294, 307 (1962); see Bank of the 
United States v. Deveaux, 5 Cranch, at 88 (Marshall, C. J.) 
(“Those decisions are not cited as authority . . . but they have 
much weight, as they show that this point neither occurred 
to the bar or the bench”). Thus, while we have reaffirmed 
Monroe without further examination on three occasions,61 it 
can scarcely be said that Monroe is so consistent with the warp 
and woof of civil rights law as to be beyond question.

Second, the principle of blanket immunity established in 
Monroe cannot be cabined short of school boards. Yet such 
an extension would itself be inconsistent with recent expres-
sions of congressional intent. In the wake of our decisions, 
Congress not only has shown no hostility to federal-court 
decisions against school boards, but it has indeed rejected 
efforts to strip the federal courts of jurisdiction over school 
boards.62 Moreover, recognizing that school boards are often

60 Although many suits against school boards also include private indi-
viduals as parties, the “principal defendant is usually the local board of 
education or school board.” Milliken v. Bradley, 433 U. S., at 292-293 
(Powe ll , J., concurring in judgment).

61 Moor v. County of Alameda, 411 U. S. 693 (1973); City of Kenosha v. 
Bruno, 412 U. S. 507 (1973); Aldinger v. Howard, 427 U. 8. 1 (1976).

62 During the heyday of the furor over busing, both the House and the 
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defendants in school desegregation suits, which have almost 
without exception been § 1983 suits, Congress has twice 
passed legislation authorizing grants to school boards to assist 
them in complying with federal-court decrees.63 Finally, in

Senate refused to adopt bills that would have removed from the federal 
courts jurisdiction
“to make any decision, enter any judgment, or issue any order requiring 
any school board to make any change in the racial composition of the 
student body at any public school or in any class at any public school to 
which students are assigned in conformity with a freedom of choice system, 
or requiring any school board to transport any students from one public 
school to another public school or from one place to another place or from 
one school district to another school district in order to effect a change in 
the racial composition of the student body at any school or place or in 
any school district, or denying to any student the right or privilege of 
attending any public school or class at any public school chosen by the 
parent of such student in conformity with a freedom of choice system, or 
requiring any school board to close any school and transfer the students 
from the closed school to any other school for the purpose of altering the 
racial composition of the student body at any public school, or precluding 
any school board from carrying into effect any provision of any contract 
between it and any membeir of the faculty of any public school it operates 
specifying the public school where the member of the faculty is to perform 
his or her duties under the contract.” S. 1737, 93d Cong., 1st Sess., § 1207 
(1973) (emphasis added).
Other bills designed either completely to remove the federal courts from 
the school desegregation controversy, S. 287, 93d Cong., 1st Sess. (1973), or 
to limit the ability of federal courts to subject school boards to remedial 
orders in desegregation cases, S. 619, 93d Cong., 1st Sess. (1973); S. 179, 
93d Cong., 1st Sess., § 2 (a) (1973); H. R. 13534, 92d Cong., 2d Sess., 
§ 1 (1972), have .similarly failed.

63 In 1972, spurred by a finding “that the process of eliminating or 
preventing minority group isolation and improving the quality of education 
for all children often involves the expenditure of additional funds to which 
local educational agencies do not have access,” 86 Stat. 354, 20 U. S. C. 
§ 1601 (a) (1976 ed.), Congress passed the Emergency School Aid Act. 
Section 706 (a) (1) (A) (i) of that Act, 20 U. S. C. § 1605 (a) (1) (A) (i) 
(1976 ed.), authorizes the Assistant Secretary
“to make a grant to, or a contract with, a local educational agency [w] hich 
is implementing a plan . . . which has been undertaken pursuant to a final
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regard to the Civil Rights Attorney’s Fees Awards Act of 1976, 
90 Stat. 2641, 42 U. S. C. § 1988 (1976 ed.), which allows pre-
vailing parties (in the discretion of the court) in § 1983 suits

order issued by a court of the United States . . . which requires the 
desegregation of minority group segregated children or faculty in the 
elementary and secondary schools of such agency, or otherwise requires the 
elimination or reduction of minority group isolation in such schools.” 
(Emphasis added.)

A “local educational agency” is defined by 20 U. S. C. § 1619 (8) (1976 
ed.) as “a public board of education or other public authority legally 
constituted within a State for either administrative control or direction of, 
public elementary or secondary schools in a city, county, township, school 
district, or other political subdivision of a State, or a federally recognized 
Indian reservation, or such combination of school districts, or counties as are 
recognized in a State as an administrative agency for its public elementary 
or secondary schools, or a combination of local educational agencies . . . .” 
Congress thus clearly recognized that school boards were often parties to 
federal school desegregation suits. In § 718 of the Act, 86 Stat. 369, 20 
U. S. C. § 1617 (1976 ed.), Congress gave its explicit approval to the 
institution of federal desegregation suits against school boards—presumably 
under § 1983. Section 718 provides:
“Upon the entry of a final order by a court of the United States against a 
local educational agency ... for discrimination on the basis of race, color, 
or national origin in violation of . . . the fourteenth amendment to the 
Constitution of the United States . . . the court . . . may allow the 
prevailing party, other than the United States, a reasonable attorney’s fee 
as part of the costs.” (Emphasis added.)

Two years later in the Equal Educational Opportunities Act of 1974, 
Congress found that “the implementation of desegregation plans that 
require extensive student transportation has, in many cases, required local 
educational agencies to expend large amounts of funds, thereby depleting 
their financial resources . . . .” 20 U. S. C. § 1702 (a)(3) (1976 ed.). 
(Emphasis added.) Congress did not respond by declaring that school 
boards were not subject to suit under § 1983 or any other federal 
statute, “but simply [legislated] revised evidentiary standards and remedial 
priorities to be employed by the courts in deciding such cases.” Brief for 
National Education Assn, et al. as Amici Curiae 15-16. Indeed, Congress 
expressly reiterated that a cause of action, cognizable in the federal courts, 
exists for discrimination in the public school context. 20 U. S. C. §§ 1703,
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to obtain attorney’s fees from the losing parties, the Senate 
stated:

“[Defendants in these cases are often State or local 
bodies or State or local officials. In such cases it is 
intended that the attorneys’ fees, like other items of costs, 
will be collected either directly from the official, in his 
official capacity, from funds of his agency or under his 
control, or from the State or local government (whether 
or not the agency or government is a named party}.” 
S. Rep. No. 94-1011, p. 5 (1976) (emphasis added; foot-
notes omitted).

Far from showing that Congress has relied on Monroe, there-
fore, events since 1961 show that Congress has refused to 
extend the benefits of Monroe to school boards and has 
attempted to allow awards of attorney’s fees against local 
governments even though Monroe, City of Kenosha v. Bruno, 
and Aldinger v. Howard, 427 U. S. 1 (1976), have made the 
joinder of such governments impossible.64

Third, municipalities can assert no reliance claim which can 

1706, 1708, 1710, 1718 (1976 ed.). The Act assumes that school boards 
will usually be the defendants in such suits. For example, § 211 of the Act, 
88 Stat. 516, as set forth in 20 U. S. C. § 1710 (1976 ed.), provides:

“The Attorney General shall not institute a civil action under section 
1706 of this title [which allows for suit by both private parties and the 
Attorney General to redress discrimination in public education] before he— 

“(a) gives to the appropriate educational agency notice of the condition 
or conditions which, in his judgment, constitute a violation of part 2 [the 
prohibitions against discrimination in public education].” Section 219 of 
the Act, 20 U. S. C. § 1718 (1976 ed.), provides for the termination of 
court-ordered busing “if the court finds the defendant educational agency 
has satisfied the requirements of the fifth or fourteenth amendments to the 
Constitution, whichever is applicable, and will continue to be in compliance 
with the requirements thereof.”

64 Whether Congress’ attempt is in fact effective is the subject of Hutto 
v. Finney, O. T. 1977, No. 76-1660, cert, granted, 434 U. S. 901, and 
therefore we express no view on it here.



700 OCTOBER TERM, 1977

Opinion of the Court 436 U. S.

support an absolute immunity. As Mr. Justice Frankfurter 
said in Monroe, “[t]his is not an area of commercial law in 
which, presumably, individuals may have arranged their affairs 
in reliance on the expected stability of decision.” 365 U. S., 
at 221-222 (dissenting in part). Indeed, municipalities sim-
ply cannot “arrange their affairs” on an assumption that they 
can violate constitutional rights indefinitely since injunctive 
suits against local officials under § 1983 would prohibit any 
such arrangement. And it scarcely need be mentioned that 
nothing in Monroe encourages municipalities to violate con-
stitutional rights or even suggests that such violations are 
anything other than completely wrong.

Finally, even under the most stringent test for the propriety 
of overruling a statutory decision proposed by Mr. Justice 
Harlan in Monroe 65—“that it appear beyond doubt from 
the legislative history of the 1871 statute that [Monroe] mis-
apprehended the meaning of the [section],” 365 U. S., at 192 
(concurring opinion)—the overruling of Monroe insofar as it 
holds that local governments are not “persons” who may be 
defendants in § 1983 suits is clearly proper. It is simply 
beyond doubt that, under the 1871 Congress’ view of the law, 
were § 1983 liability unconstitutional as to local governments, 
it would have been equally unconstitutional as to state offi-
cers. Yet everyone—proponents and opponents alike—knew 
§ 1983 would be applied to state officers and nonetheless stated 
that § 1983 was constitutional. See supra, at 680-682. And, 
moreover, there can be no doubt that § 1 of the Civil Rights 
Act was intended to provide a remedy, to be broadly construed, 
against all forms of official violation of federally protected

65 We note, however, that Mr. Justice Harlan’s test has not been 
expressly adopted by this Court. Moreover, that test is based on two 
factors: stare decisis and “indications of congressional acceptance of this 
Court’s earlier interpretation [of the statute in question].” 365 U. S., at 
192. As we have explained, the second consideration is not present in this 
case.
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rights. Therefore, absent a clear statement in the legislative 
history supporting the conclusion that § 1 was not to apply to 
the official acts of a municipal corporation—which simply is 
not present—there is no justification for excluding municipali-
ties from the “persons” covered by § 1.

For the reasons stated above, therefore, we hold that stare 
decisis does not bar our overruling of Monroe insofar as it is 
inconsistent with Parts I and II of this opinion.66

IV
Since the question whether local government bodies should 

be afforded some form of official immunity was not presented 
as a question to be decided on this petition and was not 
briefed by the parties or addressed by the courts below, we 
express no views on the scope of any municipal immunity 
beyond holding that municipal bodies sued under § 1983 can-
not be entitled to an absolute immunity, lest our decision that 
such bodies are subject to suit under § 1983 “be drained of 
meaning,” Scheuer v. Rhodes, 416 U. S. 232, 248 (1974). Cf. 
Bivens v. Six Unknown Fed. Narcotics Agents, 403 U. S. 388, 
397-398 (1971).

66 No useful purpose would be served by an attempt at this late date to 
determine whether Monroe was correct on its facts. Similarly, since this 
case clearly involves official policy and does not involve respondeat superior, 
we do not assay a view on how our cases which have relied on that aspect 
of Monroe that is overruled today—Moor v. County of Alameda, 411 U. S. 
693 (1973) ; City of Kenosha v. Bruno, 412 U. S. 507 (1973) ; and Aldinger 
v. Howard, 427 U. S. 1 (1976)—should have been decided on a correct view 
of § 1983. Nothing we say today affects the conclusion reached in Moor, 
see 411 U. S., at 703-704, that 42 IT. S. C. § 1988 cannot be used to create a 
federal cause of action where § 1983 does not otherwise provide one, or the 
conclusion reached in City of Kenosha, see 412 IT. S., at 513, that 
“nothing . . . suggest[s] that the generic word ‘person’ in § 1983 was 
intended to have a bifurcated application to municipal corporations de-
pending on the nature of the relief sought against them.”
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V

For the reasons stated above, the judgment of the Court of 
Appeals is

Reversed.

APPENDIX TO OPINION OF THE COURT

As proposed, the Sherman amendment was as follows:
“That if any house, tenement, cabin, shop, building, 

barn, or granary shall be unlawfully or feloniously demol-
ished, pulled down, burned, or destroyed, wholly or in 
part, by any persons riotously and tumultuously assem-
bled together; or if any person shall unlawfully and with 
force and violence be whipped, scourged, wounded, or 
killed by any persons riotously and tumultuously assem-
bled together; and if such offense was committed to 
deprive any person of any right conferred upon him by 
the Constitution and laws of the United States, or to 
deter him or punish him for exercising such right, or by 
reason of his race, color, or previous condition of servitude, 
in every such case the inhabitants of the county, city, or 
parish in which any of the said offenses shall be com-
mitted shall be liable to pay full compensation to the 
person or persons damnified by such offense if living, or to 
his widow or legal representative if dead; and such com-
pensation may be recovered by such person or his repre-
sentative by a suit in any court of the United States of 
competent jurisdiction in the district in which the. offense 
was committed, to be in the name of the person injured, 
or his legal representative, and against said county, city, 
or parish. And execution may be issued on a judgment 
rendered in such suit and may be levied upon any prop-
erty, real or personal, of any person in said county, city, 
or parish, and the said county, city, or parish may recover 
the full amount of such judgment, costs and interest,
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from any person or persons engaged as principal or 
accessory in such riot in an action in any court of com-
petent jurisdiction.” Globe 663.

The complete text of the first conference substitute for the 
Sherman amendment is:

“That if any house, tenement, cabin, shop, building, 
barn, or granary shall be unlawfully or feloniously demol-
ished, pulled down, burned, or destroyed, wholly or in 
part, by any persons riotously and tumultuously assem-
bled together; or if any person shall unlawfully and with 
force and violence be whipped, scourged, wounded, or 
killed by any persons riotously and tumultuously assem-
bled together, with intent to deprive any person of any 
right conferred upon him by the Constitution and laws of 
the United States, or to deter him or punish him for 
exercising such right, or by reason of his race, color, or 
previous condition of servitude, in every such case the 
county, city, or parish in which any of the said offenses 
shall be committed shall be liable to pay full compensa-
tion to the person or persons damnified by such offense, if 
living, or to his widow or legal representative if dead; and 
such compensation may be recovered in an action on the 
case by such person or his representative in any court of 
the United States of competent jurisdiction in the district 
in which the offense was committed, such action to be in 
the name of the person injured, or his legal representative, 
and against said county, city, or parish, and in which 
action any of the parties committing such acts may be 
joined as defendants. And any payment of any judg-
ment, or part thereof unsatisfied, recovered by the plain-
tiff in such action, may, if not satisfied by the individual 
defendant therein within two months next after the 
recovery of such judgment upon execution duly issued 
against such individual defendant in such judgment, and 
returned unsatisfied, in whole or in part, be enforced 
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against such county, city, or parish, by execution, attach-
ment, mandamus, garnishment, or any other proceeding 
in aid of execution or applicable to the enforcement of 
judgments against municipal corporations; and such judg-
ment shall be a lien as well upon all moneys in the 
treasury of such county, city, or parish, as upon the other 
property thereof. And the court in any such action may 
on motion cause additional parties to be made therein 
prior to issue joined, to the end that justice may be done. 
And the said county, city, or parish may recover the 
full amount of such judgment, by it paid, with costs and 
interest, from any person or persons engaged as principal 
or accessory in such riot, in an action in any court of 
competent jurisdiction. And such county, city, or parish, 
so paying, shall also be subrogated to all the plaintiff’s 
rights under such judgment.” Id., at 749, 755.

The relevant text of the second conference substitute for the 
Sherman amendment is as follows:

“[A]ny person or persons having knowledge that any of 
the wrongs conspired to be done and mentioned in the 
second section of this act are about to be committed, and 
having power to prevent or aid in preventing the same, 
shall neglect or refuse so to do, and such wrongful act 
shall be committed, such person or persons shall be li-
able to the person injured, or his legal representatives.” 
Id., at 804 (emphasis added). 9

Mr . Justice  Powell , concurring.
I join the opinion of the Court, and express these additional 

views.
Few cases in the history of the Court have been cited more 

frequently than Monroe v. Pape, 365 U. S. 167 (1961), de-
cided less than two decades ago. Focusing new light on 42 
U. S. C. § 1983, that decision widened access to the federal 
courts and permitted expansive interpretations of the reach of
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the 1871 measure. But Monroe exempted local governments 
from liability at the same time it opened wide the courthouse 
door to suits against officers and employees of those entities— 
even when they act pursuant to express authorization. The 
oddness of this result, and the weakness of the historical 
evidence relied on by the Monroe Court in support of it, are 
well demonstrated by the Court’s opinion today. Yet the 
gravity of overruling a part of so important a decision prompts 
me to write.

I

In addressing a complaint alleging unconstitutional police 
conduct that probably was unauthorized and actionable under 
state law,1 the Monroe Court treated the 42d Congress’ re-
jection of the Sherman amendment as conclusive evidence 
of an intention to immunize local governments from all lia-
bility under the statute for constitutional injury. That read-
ing, in light of today’s thorough canvass of the legislative 
history, clearly “misapprehended the meaning of the con-
trolling provision,” Monroe, supra, at 192 (Harlan, J., con-
curring). In this case, involving formal, written policies of 
the Department of Social Services and the Board of Educa-
tion of the city of New York that are alleged to conflict 

1 The gravamen of the complaint in Monroe was that Chicago police 
officers acting “under color of” state law had conducted a warrantless, 
early morning raid and ransacking of a private home. Although at 
least one of the allegations in the complaint could have been construed 
to charge a custom or usage of the Police Department of the city of Chicago 
that did not violate state law, see 365 U. S., at 258-259 (Frankfurter, J., 
dissenting in part), and there is a hint of such a theory in Brief for 
Petitioners, 0. T. 1960, No. 39, pp. 41-42, that feature of the case 
was not highlighted in this Court. The dispute that divided the Court 
was over whether a complaint alleging police misconduct in violation of 
state law, for which state judicial remedies were available, stated a § 1983 
claim in light of the statutory requirement that the conduct working 
injury be “under color of” state law. Compare 365 U. S., at 172-183 
(opinion of the Court), and id., at 193-202 (Harlan, J., concurring), 
with id., at 202-259 (Frankfurter, J., dissenting in part).
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with the command of the Due Process Clause, cf. Cleveland 
Board of Education v. LaFleur, 414 U. S. 632 (1974), the 
Court decides “not to reject [wisdom] merely because it comes 
late,” Henslee v. Union Planters Bank, 335 U. S. 595, 600 
(1949) (Frankfurter, J., dissenting).

As the Court demonstrates, the Sherman amendment pre-
sented an extreme example of “riot act” legislation that sought 
to impose vicarious liability on government subdivisions for 
the consequences of private lawlessness. As such, it implicated 
concerns that are of marginal pertinence to the operative 
principle of § 1 of the 1871 legislation—now § 1983—that 
“any person” acting “under color of” state law may be held 
liable for affirmative conduct that “subjects, or causes to be 
subjected, any person ... to the deprivation of any” federal 
constitutional or statutory right. Of the many reasons for the 
defeat of the Sherman proposal, none supports Monroe’s 
observation that the 42d Congress was fundamentally “antag-
onistic,” 365 U. S., at 191, to the proposition that government 
entities and natural persons alike should be held accountable 
for the consequences of conduct directly working a constitu-
tional violation. Opponents in the Senate appear to have 
been troubled primarily by the proposal’s unprecedented lien 
provision, which would have exposed even property held for 
public purposes to the demands of § 1983 judgment lienors. 
Ante, at 673-674, n. 30. The opposition in the House of Rep-
resentatives focused largely on the Sherman amendment’s 
attempt to impose a peacekeeping obligation on municipalities 
when the Constitution itself imposed no such affirmative duty 
and when many municipalities were not even empowered 
under state law to maintain police forces. Ante, at 673-675, 
679-682?

2 If in the view of House opponents, such as Representatives Poland, 
Burchard, and Willard, see ante, at 679-680, a municipality obligated by 
state law to keep the peace could be held liable for a failure to provide 
equal protection against private violence, it seems improbable that they 
would have opposed imposition of liability on a municipality for the
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The Court correctly rejects a view of the legislative history 
that would produce the anomalous result of immunizing local 
government units from monetary liability for action directly 
causing a constitutional deprivation, even though such actions 
may be fully consistent with, and thus not remediable under, 
state law. No conduct of government comes more clearly 
within the “under color of” state law language of § 1983. It 
is most unlikely that Congress intended public officials acting 
under the command or the specific authorization of the gov-
ernment employer to be exclusively liable for resulting con-
stitutional injury.3

As elaborated in Part II of today’s opinion, the rejection 
of the Sherman amendment can best be understood not as 
evidence of Congress’ acceptance of a rule of absolute municipal 
immunity but as a limitation of the statutory ambit to actual 
wrongdoers, i. e., a rejection of respondeat superior or any 
other principle of vicarious liability. Cf. Levin, The Section 
1983 Municipal Immunity Doctrine, 65 Geo. L. J. 1483, 1531— 
1535 (1977). Thus, it has been clear that a public official may 
be held liable in damages when his actions are found to violate 
a constitutional right and there is no qualified immunity, see 
Wood v. Strickland, 420 U. S. 308 (1975); Procunier v. 
Navarette, 434 U. S. 555 (1978). Today the Court recognizes 

affirmative implementation of policies promulgated within its proper sphere 
of operation under state law. Such liability is premised not on a failure 
to take affirmative action in an area outside the contemplation of the 
state-law charter—the sort of liability that would have been imposed by 
the Sherman amendment—but on the consequences of activities actually 
undertaken within the scope of the powers conferred by state law.

3 The View taken today is consistent with the understanding of the 
42d Congress that unless the context revealed a more limited definition, 
“the word ‘person’ may extend and be applied to bodies politic and cor-
porate . . . .” Act of Feb. 25, 1871, § 2, 16 Stat. 431. It also accords 
with the interpretation given the same word when it was used by Senator 
Sherman in the antitrust legislation of 1890 bearing his name. See 
Lafayette v. Louisiana Power & Light Co., 435 U. S. 389 (1978) (plurality 
opinion); Chattanooga Foundry v. Atlanta, 203 U. S. 390, 396 (1906); cf. 
Pfizer Inc. v. Government of India, 434 U. S. 308 (1978). 
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that this principle also applies to a local government when 
implementation of its official policies or established customs 
inflicts the constitutional injury.

II
This Court traditionally has been hesitant to overrule prior 

constructions of statutes or interpretations of common-law 
rules. “Stare decisis is usually the wise policy,” Burnet v. 
Coronado Oil & Gas Co., 285 U. S. 393, 406 (1932) (Brandéis, 
J., dissenting), but this cautionary principle must give way 
to countervailing considerations in appropriate circumstances.4 
I concur in the Court’s view that this is not a case where we 
should “place on the shoulders of Congress the burden of the 
Court’s own error.” Girouard v. United States, 328 U. S. 61, 
70 (1946).

Nor is this the usual case in which the Court is asked to 
overrule a precedent. Here considerations of stare decisis cut 
in both directions. On the one hand, we have a series of 
rulings that municipalities and counties are not “persons” for 
purposes of § 1983. On the other hand, many decisions of 
this Court have been premised on the amenability of school 
boards and similar entities to § 1983 suits.

In Monroe and its progeny, we have answered a question 
that was never actually briefed or argued in this Court— 
whether a municipality is liable in damages for injuries that 
are the direct result of its official policies. “The theory of the 
complaint [in Monroe was] that under the circumstances 
[t]here alleged the City [was] liable for the acts of its police 
officers, by virtue of respondeat superior.” Brief for Petition-

4 See, e. g., Continental T. V., Inc. v. GTE Sylvania Inc., 433 U. S. 36 
(1977); Machinists v. Wisconsin Emp. Rel. Comm’n, 421 U. S. 132 (1976); 
Braden v. 30th Judicial Circuit Court of Ky., 410 U. S. 484 (1973); 
Griffin v. Breckenridge, 403 U. S. 88 (1971); Boys Markets, Inc. v. Retail 
Clerks, 398 U. S. 235 (1970); Burnet v. Coronado Oil & Gas Co., 285 
U. S. 393, 406-407, n. 1 (1932) (Brandéis, J., dissenting).
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ers, 0. T. 1960, No. 39, p. 21.5 Respondents answered that 
adoption of petitioners’ position would expose “Chicago and 
every other municipality in the United States ... to Civil 
Rights Act liability through no action of its own and based on 
action contrary to its own ordinances and the laws of the state 
it is a part of.” Brief for Respondents, 0. T. 1960, No. 39, 
p. 26. Thus the ground of decision in Monroe was not ad-
vanced by either party and was broader than necessary to 
resolve the contentions made in that case.6

5 The District Court in Monroe ruled in the municipality’s favor, stating: 
“[S]ince the liability of the City of Chicago is based on the doctrine 
of respondeat superior, and since I have already held that the complaint 
fails to state a claim for relief against the agents of the city, there is no 
claim for relief against the city itself.” Record, 0. T. 1960, No. 39, p. 30. 
The Court of Appeals affirmed for the same reason. 272 F. 2d 365-366 
(CA7 1959).

Petitioners in this Court also offered an alternative argument that the 
city of Chicago was a “person” for purposes of § 1983, Brief for Peti-
tioners, 0. T. 1960, No. 39, p. 25, but the underlying theory of municipal 
liability remained one of respondeat superior.

6 The doctrine of stare decisis advances two important values of a 
rational system of law: (i) the certainty of legal principles and (ii) the 
wisdom of the conservative vision that existing rules should be presumed 
rational and not subject to modification “at any time a new thought seems 
appealing,” dissenting opinion of Mr . Justi ce  Reh nq ui st , post, at 718; cf. 
0. Holmes, The Common Law 36 (1881). But, at the same time, the law 
has recognized the necessity of change, lest rules “simply persis [t] 
from blind imitation of the past.” Holmes, The Path of the Law, 10 
Harv. L. Rev. 457, 469 (1897). Any overruling of prior precedent, 
whether of a constitutional decision or otherwise, disserves to some extent 
the value of certainty. But I think we owe somewhat less deference to a 
decision that was rendered without benefit of a full airing of all the rele-
vant considerations. That is the premise of the canon of interpretation 
that language in a decision not necessary to the holding may be accorded 
less weight in subsequent cases. I also would recognize the fact that 
until this case the Court has not had to confront squarely the consequences 
of holding § 1983 inapplicable to official municipal policies.

Of course, the mere fact that an issue was not argued or briefed does 
not undermine the precedential force of a considered holding. Marbury
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Similarly, in Moor v. County of Alameda, 411 U. S. 693 
(1973), petitioners asserted that “the County was vicariously 
liable for the acts of its deputies and sheriff,” id., at 696, under 
42 U. S. C. § 1988. In rejecting this vicarious-liability claim, 
411 U. S., at 710, and n. 27, we reaffirmed Monroe’s reading of 
the statute, but there was no challenge in that case to “the 
holding in Monroe concerning the status under § 1983 of pub-
lic entities such as the County,” 411 U. S., at 700; Brief for 
Petitioners, 0. T. 1972, No. 72-10, p. 9.

Only in City of Kenosha v. Bruno, 412 U. S. 507 (1973), 
did the Court confront a § 1983 claim based on conduct that 
was both authorized under state law and the direct cause of 
the claimed constitutional injury. In Kenosha, however, we 
raised the issue of the city’s amenability to suit under § 1983 
on our own initiative.* 7

This line of cases—from Monroe to Kenosha—is difficult 
to reconcile on a principled basis with a parallel series of cases

v. Madison, 1 Cranch 137 (1803), cited by the dissent, post, at 718, is a case 
in point. But the Court’s recognition of its power to invalidate legisla-
tion not in conformity with constitutional command was essential to its 
judgment in Marbury. And on numerous subsequent occasions, the Court 
has been required to apply the full breadth of the Marbury holding. In 
Monroe, on the other hand, the Court’s rationale was broader than neces-
sary to meet the contentions of the parties and to decide the case in a 
principled manner. The language in Monroe cannot be dismissed as dicta, 
but we may take account of the fact that the Court simply was not con-
fronted with the implications of holding § 1983 inapplicable to official 
municipal policies. It is an appreciation of those implications that has 
prompted today’s re-examination of the legislative history of the 1871 
measure.

7 In Aldinger v. Howard, 427 U. S. 1, 16 (1976), we reaffirmed Monroe, 
but petitioner did not contest the proposition that counties were ex-
cluded from the reach of § 1983 under Monroe, and the question before 
us concerned the scope of pendent-party jurisdiction with respect to a 
state-law claim. Similarly, the parties in Mt. Healthy City Board of Ed. v. 
Doyle, 429 U. S. 274 (1977), did not seek a re-examination of our ruling 
in Monroe.
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in which the Court has assumed sub silentio that some local 
government entities could be sued under § 1983. If now, after 
full consideration of the question, we continued to adhere to 
Monroe, grave doubt would be cast upon the Court’s exercise 
of § 1983 jurisdiction over school boards. See ante, at 663 n. 5. 
Since “the principle of blanket immunity established in 
Monroe cannot be cabined short of school boards,” ante, at 
696, the conflict is squarely presented. Although there was an 
independent basis of jurisdiction in many of the school board 
cases because of the inclusion of individual public officials as 
nominal parties, the opinions of this Court make explicit refer-
ence to the school board party, particularly in discussions of 
the relief to be awarded, see, e. g., Green v. County School 
Board, 391 U. S. 430, 437-439, 441-442 (1968); Milliken v. 
Bradley, 433 U. S. 267, 292-293 (1977) (Powell , J., concur-
ring in judgment). And, as the Court points out, ante, at 
696-697, and nn. 62, 63, Congress has focused specifically on 
this Court’s school board decisions in several statutes. Thus 
the exercise of § 1983 jurisdiction over school boards, while 
perhaps not premised on considered holdings, has been long-
standing. Indeed, it predated Monroe.

Even if one attempts to explain away the school board 
decisions as involving suits which “may be maintained against 
board members in their official capacities for injunctive relief 
under either § 1983 or Ex parte Young, 209 U. S. 123 (1908),” 
post, at 716-717, n. 2, some difficulty remains in rationalizing 
the relevant body of precedents. At least two of the school 
board cases involved claims for monetary relief. Cohen v. 
Chesterfield County School Board, 326 F. Supp. 1159,1161 (ED 
Va. 1971), rev’d, 474 F. 2d 395 (CA4 1973), rev’d and re-
manded, 414 U. S. 632 (1974); Tinker v. Des Moines In-
dependent School Dist., 393 U. S. 503, 504 (1969). See also 
Vlandis v. Kline, 412 U. S. 441, 445 (1973). Although the 
point was not squarely presented in this Court, these claims 
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for damages could not have been maintained in official-capacity 
suits if the government entity were not itself suable. Cf. Edel-
man v. Jordan, 415 U. S. 651 (1974).8 Moreover, the rationale 
of Kenosha would have to be disturbed to avoid closing all ave-
nues under § 1983 to injunctive relief against constitutional 
violations by local government. The Court of Appeals in this 
case suggested that we import, by analogy, the Eleventh 
Amendment fiction of Ex parte Young into § 1983, 532 F. 2d 
259, 264-266 (CA2 1976). That approach, however, would 
create tension with Kenosha because it would require “a bi-
furcated application” of “the generic word ‘person’ in § 1983” 
to public officials “depending on the nature of the relief sought 
against them.” 412 U. S., at 513. A public official sued in 
his official capacity for carrying out official policy would be a 
“person” for purposes of injunctive relief, but a non-“person” 
in an action for damages. The Court’s holding avoids this 
difficulty. See ante, at 690 n. 55.

Finally, if we continued to adhere to a rule of absolute 
municipal immunity under § 1983, we could not long avoid the 
question whether “we should, by analogy to our decision in 
Bivens v. Six Unknown Fed. Narcotics Agents, 403 U. S. 388 
(1971), imply a cause of action directly from the Fourteenth 
Amendment which would not be subject to the limitations 
contained in § 1983 . . . .” Mt. Healthy City Board of Ed. v. 
Doyle, 429 U. S..274, 278 (1977). One aspect of that inquiry 
would be whether there are any “special factors counselling 
hesitation in the absence of affirmative action by Congress,” 
Bivens v. Six Unknown Fed. Narcotics Agents, 403 U. S. 
388, 396 (1971), such as an “explicit congressional declaration

8 To the extent that the complaints in those cases asserted claims 
against the individual defendants in their personal capacity, as well as 
official capacity, the court would have had authority to award the relief 
requested. There is no suggestion in the opinions, however, that the 
practices at issue were anything other than official, duly authorized policies.
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that persons injured by a [municipality] may not recover 
money damages . . . , but must instead be remitted to another 
remedy, equally effective in the view of Congress,” id., at 
397. In light of the Court’s persuasive re-examination in 
today’s decision of the 1871 debates, I would have difficulty 
inferring from § 1983 “an explicit congressional declaration” 
against municipal liability for the implementation of official 
policies in violation of the Constitution. Rather than consti-
tutionalize a cause of action against local government that 
Congress intended to create in 1871, the better course is to 
confess error and set the record straight, as the Court does 
today.9

Ill
Difficult questions nevertheless remain for another day. 

There are substantial line-drawing problems in determining 
“when execution of a government’s policy or custom” can be 
said to inflict constitutional injury such that “government as 
an entity is responsible under § 1983.” Ante, at 694. This 
case, however, involves formal, written policies of a municipal 
department and school board; it is the clear case. The Court 
also reserves decision on the availability of a qualified munici-
pal immunity. Ante, at 701. Initial resolution of the question 
whether the protection available at common law for municipal 
corporations, see post, at 720-721, or other principles support a 

9 Mr . Just ice  Reh nq ui st ’s dissent makes a strong argument that 
“[s]ince Monroe, municipalities have had the right to expect that they 
would not be held liable retroactively for their officers’ failure to predict 
this Court’s recognition of new constitutional rights.” Post, at 717. But 
it reasonably may be assumed that most municipalities already indemnify 
officials sued for conduct within the scope of their authority, a policy that 
furthers the important interest of attracting and retaining competent 
officers, board members, and employees. In any event, the possibility of 
a qualified immunity, as to which the Court reserves decision, may remove 
some of the harshness of liability for good-faith failure to predict the 
often uncertain course of constitutional adjudication.
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qualified municipal immunity in the context of the § 1983 
damages action, is left to the lower federal courts.

Mr . Just ice  Stevens , concurring in part.
Since Parts II and IV of the opinion of the Court are merely 

advisory and are not necessary to explain the Court’s decision, 
I join only Parts I, III, and V.

Mr . Just ice  Rehnquis t , with whom The  Chief  Justi ce  
joins, dissenting.

Seventeen years ago, in Monroe v. Pape, 365 U. S. 167 
(1961), this Court held that the 42d Congress did not intend 
to subject a municipal corporation to liability as a “person” 
within the meaning of 42 U. S. C. § 1983. Since then, the 
Congress has remained silent, but this Court has reaffirmed 
that holding on at least three separate occasions. Aldinger v. 
Howard, 427 U. S. 1 (1976); City of Kenosha v. Bruno, 412 
U. S. 507 (1973); Moor v. County of Alameda, 411 U. S. 693 
(1973). See also Mt. Healthy City Board of Ed. v. Doyle, 429 
U. S. 274, 277-279 (1977). Today, the Court abandons this 
long and consistent line of precedents, offering in justification 
only an elaborate canvass of the same legislative history which 
was before the Court in 1961. Because I cannot agree that 
this Court is “free to disregard these precedents,” which have 
been “considered maturely and recently” by this Court, 
Runyon n . McCrary, 427 U. S. 160, 186 (1976) (Powell , J., 
concurring), I am compelled to dissent.

I

As this Court has repeatedly recognized, id., at 175 n. 12; 
Edelman v. Jordan, 415 U. S. 651, 671 n. 14 (1974), considera-
tions of stare decisis are at their strongest when this Court 
confronts its previous constructions of legislation. In all 
cases, private parties shape their conduct according to this 
Court’s settled construction of the law, but the Congress is at
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liberty to correct our mistakes of statutory construction, unlike 
our constitutional interpretations, whenever it sees fit. The 
controlling principles were best stated by Mr. Justice Brandeis:

“Stare decisis is usually the wise policy, because in most 
matters it is more important that the applicable rule of 
law be settled than that it be settled right. . . . This is 
commonly true even where the error is a matter of serious 
concern, provided correction can be had by legislation. 
But in cases involving the Federal Constitution, where 
correction through legislative action is practically impos-
sible, this Court has often overruled its earlier decisions.” 
Burnet v. Coronado Oil Ac Gas Co., 285 U. S. 393, 406- 
407 (1932) (dissenting opinion) (footnotes omitted).

Only the most compelling circumstances can justify this 
Court’s abandonment of such firmly established statutory 
precedents. The best exposition of the proper burden of per-
suasion was delivered by Mr. Justice Harlan in Monroe itself:

“From my point of view, the policy of stare decisis, as 
it should be applied in matters of statutory construction, 
and, to a lesser extent, the indications of congressional 
acceptance of this Court’s earlier interpretation, require 
that it appear beyond doubt from the legislative history 
of the 1871 statute that [United States v.] Classic, [313 
U. S. 299 (1941)] and Screws [v. United States, 325 U. S. 
91 (1945)] misapprehended the meaning of the con-
trolling provision, before a departure from what was 
decided in those cases would be justified.” 365 U. S., at 
192 (concurring opinion) (footnote omitted; emphasis 
added).

The Court does not demonstrate that any exception to this 
general rule is properly applicable here. The Court’s first 
assertion, that Monroe “was a departure from prior practice,” 
ante, at 695, is patently erroneous. Neither in Douglas v. City 
of Jeannette, 319 U. S. 157 (1943), nor in Holmes v. Atlanta, 
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350 U. S. 879 (1955), nor in any of the school board cases 
cited by the Court, ante, at 663 n. 5, was the question now 
before us raised by any of the litigants or addressed by this 
Court. As recently as four Terms ago, we said in Hagans v. 
Lavine, 415 U. S. 528, 535 n. 5 (1974):

“Moreover, when questions of jurisdiction have been 
passed on in prior decisions sub silentio, this Court has 
never considered itself bound when a subsequent case 
finally brings the jurisdictional issue before us.”

The source of this doctrine that jurisdictional issues decided sub 
silentio are not binding in other cases seems to be Mr. Chief 
Justice Marshall’s remark in United States v. More, 3 Cranch 
159, 172 (1805).1 While the Chief Justice also said that such 
decisions may “have much weight, as they show that this point 
neither occurred to the bar or the bench,” Bank of the United 
States v. Deveaux, 5 Cranch 61, 88 (1809), unconsidered 
assumptions of jurisdiction simply cannot outweigh four con-
sistent decisions of this Court, explicitly considering and 
rejecting that jurisdiction.

Nor is there any indication that any later Congress has ever 
approved suit against any municipal corporation under § 1983. 
Of all its recent enactments, only the Civil Rights Attorney’s 
Fees Awards Act of 1976, § 2, 90 Stat. 2641, 42 U. S. C. § 1988 
(1976 ed.), explicitly deals with the Civil Rights Act of 1871.1 2 
The 1976 Act provides that attorney’s fees may be awarded

1 As we pointed out in Mt. Healthy City Board of Ed. v. Doyle, 429 
U. S. 274, 278-279 (1977), the existence of a claim for relief under § 1983 
is “jurisdictional” for purposes of invoking 28 U. S. C. § 1343, even though 
the existence of a meritorious constitutional claim is not similarly required 
in order to invoke jurisdiction under 28 U. S. C. § 1331. See Bell v. Hood, 
327 U. S. 678,682 (1946).

2 The other statutes cited by the Court, ante, at 697-699, n. 63, make no 
mention of § 1983, but refer generally to suits against “a local educational 
agency.” As noted by the Court of Appeals, 532 F. 2d 259, 264-266, such 
suits may be maintained against board members in their official capacities
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to the prevailing party “[i]n any action or proceeding to 
enforce a provision of sections 1981, 1982, 1983, 1985, and 
1986 of this title.” There is plainly no language in the 
1976 Act which would enlarge the parties suable under those 
substantive sections; it simply provides that parties who are 
already suable may be made liable for attorney’s fees. As 
the Court admits, ante, at 699, the language in the Senate 
Report stating that liability may be imposed “whether or not 
the agency or government is a named party,” S. Rep. No. 94- 
1011, p. 5 (1976), suggests that Congress did not view its pur-
pose as being in any way inconsistent with the well-known 
holding of Monroe.

The Court’s assertion that municipalities have no right to 
act “on an assumption that they can violate constitutional 
rights indefinitely,” ante, at 700, is simply beside the point. 
Since Monroe, municipalities have had the right to expect that 
they would not be held liable retroactively for their officers’ 
failure to predict this Court’s recognition of new constitutional 
rights. No doubt innumerable municipal insurance policies 
and indemnity ordinances have been founded on this assump-
tion, which is wholly justifiable under established principles of 
stare decisis. To obliterate those legitimate expectations 
without more compelling justifications than those advanced 
by the Court is a significant departure from our prior practice.

I cannot agree with Mr . Justice  Powe ll ’s  view that “[w]e 
owe somewhat less deference to a decision that was rendered 
without benefit of a full airing of all the relevant considera-
tions.” Ante, at 709 n. 6. Private parties must be able to rely 
upon explicitly stated holdings of this Court without being

for injunctive relief under either § 1983 or Ex parte Young, 209 U. S. 123 
(1908). Congress did not stop to consider the technically proper avenue 
of relief, but merely responded to the fact that relief was being granted. 
The practical result of choosing the avenue suggested by petitioners would 
be the subjection of school corporations to liability in damages. Nothing 
in recent congressional history even remotely supports such a result. 
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obliged to peruse the briefs of the litigants to predict the like-
lihood that this Court might change its mind. To cast such 
doubt upon each of our cases, from Marbury v. Madison, 1 
Cranch 137 (1803), forward, in which the explicit ground of 
decision “was never actually briefed or argued,” ante, at 708 
(Powell , J., concurring), would introduce intolerable uncer-
tainty into the law. Indeed, in Marbury itself, the argu-
ment of Charles Lee on behalf of the applicants—which, un-
like the arguments in Monroe, is reproduced in the Reports 
of this Court where anyone can see it—devotes not a word to 
the question of whether this Court has the power to invalidate 
a statute duly enacted by the Congress. Neither this ground 
of decision nor any other was advanced by Secretary of State 
Madison, who evidently made no appearance. 1 Cranch, at 
153-154. More recent landmark decisions of this Court would 
appear to be likewise vulnerable under my Brother Powell ’s  
analysis. In Mapp v. Ohio, 367 U. S. 643 (1961), none of the 
parties requested the Court to overrule Wolf v. Colorado, 338 
U. S. 25 (1949); it did so only at the request of an amicus 
curiae. 367 U. S., at 646 n. 3. That Marbury, Mapp, and 
countless other decisions retain their vitality despite their ob-
vious flaws is a necessary byproduct of the adversary system, 
in which both judges and the general public rely upon litigants 
to present “all the relevant considerations.” Ante, at 709 n. 6 
(Powell , J., concurring). While it undoubtedly has more 
latitude in the field of constitutional interpretation, this Court 
is surely not free to abandon settled statutory interpretation 
at any time a new thought seems appealing.3

Thus, our only task is to discern the intent of the 42d 
Congress. That intent was first expounded in Monroe, and it

31 find it somewhat ironic that, in abandoning the supposedly ill- 
considered holding of Monroe, my Brother Pow ell  relies heavily upon 
cases involving school boards, although he admits that “the exercise of 
§ 1983 jurisdiction . . . [was] perhaps not premised on considered hold-
ings.” Ante, at 711.
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has been followed consistently ever since. This is not some 
esoteric branch of the law in which congressional silence might 
reasonably be equated with congressional indifference. In-
deed, this very year, the Senate has been holding hearings on 
a bill, S. 35, 95th Cong., 1st Sess. (1977), which would remove 
the municipal immunity recognized by Monroe. 124 Cong. 
Rec. D117 (daily ed. Feb. 8, 1978). In these circumstances, it 
cannot be disputed that established principles of stare decisis 
require this Court to pay the highest degree of deference to its 
prior holdings. Monroe may not be overruled unless it has 
been demonstrated “beyond doubt from the legislative history 
of the 1871 statute that [Monroe] misapprehended the mean-
ing of the controlling provision.” Monroe, 365 U. S., at 192 
(Harlan, J., concurring). The Court must show not only that 
Congress, in rejecting the Sherman amendment, concluded 
that municipal liability was not unconstitutional, but also that, 
in enacting § 1, it intended to impose that liability. I am 
satisfied that no such showing has been made.

II
Any analysis of the meaning of the word “person” in § 1983, 

which was originally enacted as § 1 of the Ku Klux Klan Act 
of April 20, 1871, 17 Stat. 13, must begin, not with the Sher-
man amendment, but with the Dictionary Act. The latter 
Act, which supplied rules of construction for all legislation, 
provided:

“That in all acts hereafter passed . . . the word 'person’ 
may extend and be applied to bodies politic and cor-
porate . . . unless the context shows that such words 
were intended to be used in a more limited sense . . . .” 
Act of Feb. 25, 1871, § 2, 16 Stat. 431.

The Act expressly provided that corporations need not be in-
cluded within the scope of the word “person” where the con-
text suggests a more limited reach. Not a word in the legis-
lative history of the Act gives any indication of the contexts 
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in which Congress felt it appropriate to include a corporation 
as a person. Indeed, the chief cause of concern was that the 
Act’s provision that “words importing the masculine gender 
may be applied to females,” might lead to an inadvertent 
extension of the suffrage to women. Cong. Globe, 41st Cong., 
3d Sess., 777 (1871) (remarks of Sen. Sawyer).

There are other factors, however, which suggest that the 
Congress which enacted § 1983 may well have intended the 
word “person” “to be used in a more limited sense,” as Monroe 
concluded. It is true that this Court had held that both 
commercial corporations, Louisville R. Co. v. Letson, 2 How. 
497, 558 (1844), and municipal corporations, Cowles v. Mercer 
County, 7 Wall. 118, 121 (1869), were “citizens” of a State 
within the meaning of the jurisdictional provisions of Art. III. 
Congress, however, also knew that this label did not apply 
in all contexts, since this Court, in Paul v. Virginia, 8 Wall. 
168 (1869), had held commercial corporations not to be “citi-
zens” within the meaning of the Privileges and Immunities 
Clause, U. S. Const., Art. IV, § 2. Thus, the Congress surely 
knew that, for constitutional purposes, corporations generally 
enjoyed a different status in different contexts. Indeed, it 
may be presumed that Congress intended that a corporation 
should enjoy the same status under the Ku Klux Klan Act as 
it did under the Fourteenth Amendment, since it had been as-
sured that § 1 “was so very simple and really reënact[ed] the 
Constitution.” Cong. Globe, 42d Cong., 1st Sess., 569 (1871) 
(remarks of Sen. Edmunds). At the time § 1983 was enacted 
the only federal case to consider the status of corporations 
under the Fourteenth Amendment had concluded, with im-
peccable logic, that a corporation was neither a “citizen” nor 
a “person.” Insurance Co. v. New Orleans, 13 F. Cas. 67 
(No. 7,052) (CC La. 1870).

Furthermore, the state courts did not speak with a single 
voice with regard to the tort liability of municipal corpora-
tions. Although many Members of Congress represented
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States which had retained absolute municipal tort immunity, 
see, e. g., Irvine v. Town of Greenwood, 89 S. C. 511, 72 S. E. 
228 (1911) (collecting earlier cases), other States had adopted 
the currently predominant distinction imposing liability for 
proprietary acts, see generally 2 F. Harper & F. James, Law 
of Torts §29.6 (1956), as early as 1842, Bailey v. Mayor 
of City of New York, 3 Hill 531 (N. Y. 1842). Nevertheless, 
no state court had ever held that municipal corporations were 
always liable in tort in precisely the same manner as other 
persons.

The general remarks from the floor on the liberal purposes 
of § 1 offer no explicit guidance as to the parties against whom 
the remedy could be enforced. As the Court concedes, only 
Representative Bingham raised a concern which could be 
satisfied only by relief against governmental bodies. Yet he 
never directly related this concern to § 1 of the Act. Indeed, 
Bingham stated at the outset, “I do not propose now to discuss 
the provisions of the bill in detail,” Cong. Globe, 42d Cong., 
1st Sess., App. 82 (1871), and, true to his word, he launched 
into an extended discourse on the beneficent purposes of the 
Fourteenth Amendment. While Bingham clearly stated that 
Congress could “provide that no citizen in any State shall be 
deprived of his property by State law or the judgment of a 
State court without just compensation therefor,” id., at 85, he 
never suggested that such a power was exercised in § l.4 

4 It has not been generally thought, before today, that § 1983 provided an 
avenue of relief from unconstitutional takings. Those federal courts which 
have granted compensation against state and local governments have 
resorted to an implied right of action under the Fifth and Fourteenth 
Amendments. Richmond Elks Hall Assn. v. Richmond Redevelopment 
Agency, 561 F. 2d 1327 (CA9 1977), aff’g 389 F. Supp. 486 (ND Cal. 
1975); Foster v. Detroit, 405 F. 2d 138, 140 (CA6 1968). Since the 
Court today abandons the holding of Monroe chiefly on the strength of 
Bingham’s arguments, it is indeed anomalous that § 1983 will provide relief 
only when a local government, not the State itself, seizes private property. 
See ante, at 690 n. 54; Fitzpatrick v. Bitzer, 427 U. S. 445, 452 (1976); 
Edelman v. Jordan, 415 U. S. 651, 674-677 (1974).
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Finally, while Bingham has often been advanced as the chief 
expositor of the Fourteenth Amendment, Duncan v. Louisiana, 
391 U. S. 145, 165 (1968) (Black, J., concurring); Adamson v. 
California, 332 U. S. 46, 73-74 (1947) (Black, J., dissenting), 
there is nothing to indicate that his colleagues placed any 
greater credence in his theories than has this Court. See 
Duncan, supra, at 174-176 (Harlan, J., dissenting); Adamson, 
supra, at 64 (Frankfurter, J., concurring).

Thus, it ought not lightly to be presumed, as the Court 
does today, ante, at 690 n. 53, that § 1983 “should prima facie 
be construed to include ‘bodies politic’ among the entities 
that could be sued.” Neither the Dictionary Act, the ambiv-
alent state of judicial decisions, nor the floor debate on § 1 
of the Act gives any indication that any Member of Congress 
had any inkling that § 1 could be used to impose liability on 
municipalities. Although Senator Thurman, as the Court 
emphasizes, ante, at 686 n. 45, expressed his belief that the 
terms of § 1 “are as comprehensive as can be used,” Cong. 
Globe, 42d Cong., 1st Sess., App. 217 (1871), an examination of 
his lengthy remarks demonstrates that it never occurred to 
him that § 1 did impose or could have imposed any liability 
upon municipal corporations. In an extended parade of hor-
ribles, this “old Roman,” who was one of the Act’s most im-
placable opponents, suggested that state legislatures, Members 
of Congress, and state judges might be held liable under the 
Act. Ibid. If, at that point in the debate, he had any idea 
that § 1 was designed to impose tort liability upon cities and 
counties, he would surely have raised an additional outraged 
objection. Only once was that possibility placed squarely 
before the Congress—in its consideration of the Sherman 
amendment—and the Congress squarely rejected it.

The Court is probably correct that the rejection of the 
Sherman amendment does not lead ineluctably to the conclu-
sion that Congress intended municipalities to be immune from 
liability under all circumstances. Nevertheless, it cannot be
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denied that the debate on that amendment, the only explicit 
consideration of municipal tort liability, sheds considerable 
light on the Congress’ understanding of the status of municipal 
corporations in that context. Opponents of the amendment 
were well aware that municipalities had been subjected to the 
jurisdiction of the federal courts in the context of suits to 
enforce their contracts, Cong. Globe, 42d Cong., 1st Sess., 789 
(1871) (remarks of Rep. Kerr), but they expressed their 
skepticism that such jurisdiction should be exercised in cases 
sounding in tort:

“Suppose a judgment obtained under this section, and 
no property can be found to levy upon except the court-
house, can we levy on the court-house and sell it? So 
this section provides, and that too in an action of tort, in 
an action ex delicto, where the county has never entered 
into any contract, where the State has never authorized 
the county to assume any liability of the sort or imposed 
any liability upon it. It is in my opinion simply absurd.” 
Id., at 799 (remarks of Rep. Farnsworth).

Whatever the merits of the constitutional arguments raised 
against it, the fact remains that Congress rejected the concept 
of municipal tort liability on the only occasion in which the 
question was explicitly presented. Admittedly this fact is not 
conclusive as to whether Congress intended § 1 to embrace a 
municipal corporation within the meaning of “person,” and 
thus the reasoning of Monroe on this point is subject to chal-
lenge. The meaning of § 1 of the Act of 1871 has been 
subjected in this case to a more searching and careful analysis 
than it was in Monroe, and it may well be that on the basis of 
this closer analysis of the legislative debates a conclusion 
contrary to the Monroe holding could have been reached 
when that case was decided 17 years ago. But the rejection 
of the Sherman amendment remains instructive in that here 
alone did the legislative debates squarely focus on the liability 
of municipal corporations, and that liability was rejected.
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Any inference which might be drawn from the Dictionary Act 
or from general expressions of benevolence in the debate on 
§ 1 that the word “person” was intended to include municipal 
corporations falls far short of showing “beyond doubt” that 
this Court in Monroe “misapprehended the meaning of the 
controlling provision.” Errors such as the Court may have 
fallen into in Monroe do not end the inquiry as to stare decisis; 
they merely begin it. I would adhere to the holding of Monroe 
as to the liability of a municipal corporation under § 1983.

Ill
The decision in Monroe v. Pape was the fountainhead of 

the torrent of civil rights litigation of the last 17 years. Using 
§ 1983 as a vehicle, the courts have articulated new and previ-
ously unforeseeable interpretations of the Fourteenth Amend-
ment. At the same time, the doctrine of municipal immunity 
enunciated in Monroe has protected municipalities and their 
limited treasuries from the consequences of their officials’ 
failure to predict the course of this Court’s constitutional 
jurisprudence. None of the Members of this Court can fore-
see the practical consequences of today’s removal of that 
protection. Only the Congress, which has the benefit of the 
advice of every segment of this diverse Nation, is equipped to 
consider the results of such a drastic change in the law. It 
seems all but inevitable that it will find it necessary to do so 
after today’s decision.

I would affirm the judgment of the Court of Appeals.
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Syllabus

QUERN, DIRECTOR, DEPARTMENT OF PUBLIC AID 
OF ILLINOIS, et  al . v. MANDLEY et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT

No. 76-1159. Argued November 30, 1977—Decided June 6, 1978*

This litigation originated as a challenge to the validity of Illinois’ Emer-
gency Assistance to Needy Families with Children (EA) program under 
Title IV-A of the Social Security Act (SSA). The Court of Appeals, 
reversing the District Court, first held that the program was invalid 
because it limited eligibility for such assistance more narrowly than 
§406 (e)(1) of the SSA, which makes federal matching funds available 
under a state EA program for emergency aid to intact families with 
children if threatened with destitution, regardless of the cause of the 
need. In a later appeal involving the validity of a proposed alternative 
to the EA program, the Court of Appeals held that § 403 (a)(5) of the 
SSA, which authorizes federal funding of a state EA program, is. the 
exclusive source of federal funds for a state program of emergency 
assistance and that therefore a new “special needs” program that Illinois 
proposed to operate under its Title IV-A Aid to Families with Depend-
ent Children (AFDC) program, funded under §403 (a)(1) of the SSA, 
in place of its withdrawn EA program, must, as a de facto EA program, 
extend aid to all persons eligible under § 406 (e) (1). Held:

1. There is nothing in the policies or history of the EA statute to 
indicate that Illinois’ proposed “special needs” program should not be 
judged solely under the requirements for an AFDC program funded 
under § 403 (a) (1) without regard to the EA requirements of §§ 406 (e) 
and 403 (a)(5). Pp. 735-736.

2. The proposed “special needs” program is permissible as part of an 
AFDC program alone. A plan to meet certain emergency needs of 
AFDC recipients—specifically actual or threatened loss of shelter due 
to damage or eviction—is not necessarily improper as an AFDC “special 
needs” program simply because it addresses a nonrecurring need that 
could alternatively be provided for under an EA program. Pp. 737-739.

3. Neither §402 (a) (10) of the SSA, which makes AFDC, not EA, 
eligibility criteria mandatory, nor §406 (e), which defines the permis-

*Together with No. 76-1416, Califano, Secretary of Health, Education, 
and Welfare v. Mandley et al., also on certiorari to the same court.
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sible scope of an EA program for purpose of federal funding, imposes 
mandatory eligibility standards on States that elect to participate in 
the EA program, and therefore Illinois is not precluded from receiving 
matching federal funds for either an EA or a “special needs” program 
simply because it limits eligibility for aid under that program more 
narrowly than § 406 (e). Pp. 739-747.

545 F. 2d 1062, reversed and remanded.

Ste wa rt , J., delivered the opinion of the Court, in which all other 
Members joined except Bla ck mun , J., who took no part in the considera-
tion or decision of the cases.

George W. Lindberg, First Assistant Attorney General of 
Illinois, argued the cause for petitioners in No. 76-1159. With 
him on the briefs were William J. Scott, Attorney General, 
and Paul J. Bargiel and Paul V. Esposito, Assistant Attorneys 
General. Deputy Solicitor General Jones argued the cause 
for petitioner in No. 76-1416. With him on the brief were 
Solicitor General McCree, Assistant Attorney General Bab-
cock, Marion L. Jetton, William Kanter, and Harry R. Silver.

Michael F. Lefkow argued the cause for respondents in 
both cases. With him on the brief was Stephen G. Seliger A

Mr . Justice  Stewart  delivered the opinion of the Court.
These cases require examination of the interplay between 

state option and federal mandate within the system of co-
operative federalism created by the public assistance programs 
of Title IV-A of the Social Security Act, 42 IT. S. C. § 601 
et seq. The ultimate question to be decided is whether a 

William F. Hyland, Attorney General, Stephen Skillman, Assistant 
Attorney General, and Richard M. Hluchan, Deputy Attorney General, 
filed a brief for the State of New Jersey as amicus curiae urging reversal.

Theodore C. Diller and Deborah C. Franczek filed a brief for the United 
Way of Metropolitan Chicago et al. as amici curiae urging affirmance.

Francis X. Bellotti, Attorney General, and 8. Stephen Rosenfeld and 
Garrick F. Cole, Assistant Attorneys General, filed a brief for the Com-
monwealth of Massachusetts as amicus curiae.
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State may ever receive federal matching funds for a program 
of emergency assistance to needy families, either under the 
general program of Aid to Families with Dependent Children 
(AFDC)1 or under the specific provisions for Emergency 
Assistance to Needy Families with Children (EA),1 2 if it limits 

1 The AFDC program is established and defined in several related provi-
sions of Title IV-A of the Social Security Act. Section 406 (b) of the 
Act, as set forth in 42 U. S. C. § 606 (b), provides in pertinent part: “The 
term ‘aid to families with dependent children’ means money payments 
with respect to, or . . . medical care in behalf of or any type of remedial 
care recognized under State law in behalf of a dependent child . ...” The 
term “dependent child” is defined in § 406 (a), 42 U. S. C. § 606 (a), as
“a needy child (1) who has been deprived of parental support or care 
by reason of the death, continued absence from the home, or physical or 
mental incapacity of a parent, and who is living with [specified relatives] 
in a place of residence maintained by one or more of such relatives as his 
or their own home, and (2) who is (A) under the age of eighteen, or 
(B) under the age of twenty-one and (as determined by the State in 
accordance with standards presenbed by the Secretary) a student regularly 
attending a school . . . [or] course of vocational or technical training . . . .”

2 Section 406 (e) of the Act, as set forth in 42 U. S. C. § 606 (e), pro-
vides in pertinent part:
“(1) The term ‘emergency assistance to needy families with children’ 
means any of the following, furnished for a period not in excess of 30 days 
in any 12-month period, in the case of a needy child under the age of 21 
who is . . . living with any of the relatives specified in subsection (a) (1) . . . 
but only where such child is without available resources, the payments, 
care, or services involved as necessary to avoid destitution of such child 
or to provide living arrangements in a home for such child, and such 
destitution . . . did not arise because such child or relative refused with-
out good cause to accept employment or training for employment—

“(A) money payments, payments in kind, or such other payments as 
the State agency may specify ... or medical care or any other type of 
remedial care recognized under State law on behalf of, such child or any 
other member of the household in which he is living, and

“(B) such services as may be specified by the Secretary;
“but only with respect to a State whose State plan approved under Section 
602 of this title includes provisiqn for such assistance.
“(2) Emergency assistance as authorized under paragraph (1) may be 
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eligibility for such aid more narrowly than the federal EA 
statute.

I

Title IV-A of the Social Security Act establishes several 
different public aid programs under the general rubric of 
“Grants to States for Aid and Services to Needy Families with 
Children.” In order to receive federal funds under any of 
the Title IV-A programs a State must adopt a “state plan for 
aid and services to needy families with children” that is 
approved by the United States Department of Health, Educa-
tion, and Welfare (HEW) as meeting the requirements set 
forth in § 402 of the Act.

AFDC is the core of the Title IV-A system. As the Court 
observed in one of its earliest forays into Title IV, AFDC is 
a categorical aid program, and “the category singled out for 
welfare assistance ... is the ‘dependent child,’ who is defined 
in § 406 of the Act ... as an age-qualified ‘needy child . . . 
who has been deprived of parental support or care by reason 
of the death, continued absence from the home, or physical 
or mental incapacity of a parent, and who is living with’ any 
one of several listed relatives.” King v. Smith, 392 U. S. 309, 
313. A State’s expenditures for AFDC, under an approved 
§ 402 state plan, are reimbursed by the Federal Government 
according to the formula set forth in § 403 (a)(1).

The federal EA program was added to Title IV as part of 
the omnibus Social Security Amendments of 1967. Pub. L. 
90-248, § 206, 81 Stat. 893. It was described in the Senate 
Finance Committee report as “a new program optional with 
the States [to] authorize dollar-for-dollar Federal matching to 
provide temporary assistance to meet the great variety of 
situations faced by needy children in families with emer-
gencies.” S. Rep. No. 744, 90th Cong., 1st Sess., 4 (1967). 

provided ... to migrant workers with families in the State or in such 
part or parts thereof as the State shall designate.”
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To participate in the program a State must include a provision 
for EA in its § 402 state plan, and funding at a flat rate of 
50% of program expenses is authorized by § 403 (a)(5).

Unlike AFDC, eligibility for EA is not limited to “depend-
ent children.” Instead, the term “emergency assistance to 
needy families with children” is broadly defined in § 406 (e) 
to include money payments and other kinds of aid provided 
on a temporary basis “to avoid destitution . „ . or to provide 
living arrangements” for a “needy child under the age of 21 
who is , . . without available resources.” 42 U. S. C. § 606 
(e)(1). Thus under the EA statute, federal matching funds 
are available for emergency aid to intact families with chil-
dren if threatened with destitution, regardless of the cause of 
their need.

The State of Illinois, however, elected to adopt an EA 
program of much narrower scope. It provided only for (1) 
aid to AFDC families who were without shelter as a result of 
either damage to their homes or court-ordered eviction for 
reasons other than nonpayment of rent; and (2) aid to appli-
cants determined to be presumptively eligible for AFDC who 
were in immediate need of clothing or household furnishings.

In 1973 the respondents instituted a class action against 
state and federal officials on behalf of all “AFDC recipients, 
applicants for AFDC, and other families with needy children” 
in Illinois seeking a declaratory judgment that the Illinois 
EA program violated federal law by defining eligibility more 
narrowly than § 406 (e)(1), and an injunction restraining the 
defendants from administering the allegedly unlawful pro-
gram.8 The United States District Court for the Northern

3 The complaint also alleged that the Illinois program violated the Equal 
Protection Clause of the Fourteenth Amendment and the Illinois Public 
Aid Code.

While none of the defendants questioned the District Court’s subject-
matter jurisdiction, the Court of Appeals properly considered the question 
sua sponte. It held that the District Court had jurisdiction of claims
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District of Illinois held in an unreported opinion that the 
State’s program was not inconsistent with federal law. The 
Court of Appeals for the Seventh Circuit reversed this judg-
ment, ruling that “Illinois may no longer conduct an emer-
gency assistance program under [§ 406 (e)] in which some of 
the families with needy children described in [§ 406 (e)] are 
given aid and some are not.” Mandley v. Trainor, 523 F. 2d 
415, 423 {Mandley I).

After the Court of Appeals’ mandate was returned to the 
District Court, the plaintiffs submitted a proposed final order 
requiring the State to conform its EA program to the pro-
visions of § 406 (e) and further requiring the federal defend-
ants to promulgate regulations consistent with the Court of 
Appeals’ interpretation of the statute. The state and federal 
defendants not only opposed the substantive terms of the 
proposed order, but also filed motions to dismiss the complaint 
altogether on the ground that the case had been rendered 
moot by the State’s decision to withdraw entirely from the 
EA program. In support of its motion the State filed an 
affidavit from the Chief Fiscal Officer of its Department of 
Public Aid stating that “the Department would immediately 
cease all activities and requests for federal reimbursement 
pursuant to the ‘Emergency Assistance’ program of § 406 (e) 
of the Social Security Act” and that “no additional § 406 (e)

against the state defendants under 28 U. S. C. § 1343 and 42 U. S. C. 
§ 1983 since the plaintiffs’ constitutional claims were not insubstantial. 
Mandley v. Trainor, 523 F. 2d 415, 419 n. 2 (Mandley I).

It found the question of jurisdiction over the federal defendants more 
troublesome, ibid. We express no view as to the Court of Appeals’ theory 
of jurisdiction in light of the intervening amendment of 28 U. S. C. § 1331, 
which, by eliminating the requirement of $10,000 in controversy in any 
action “against the United States, any agency thereof, or any officer or 
employee thereof in his official capacity,” 28 U. S. C. § 1331 (a) (1976 
ed.), clearly confers jurisdiction over the federal defendants in these 
cases. Andrus v. Charlestone Stone Products Co., ante, at 607-608, n. 6. 
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federal funds [would] be drawn for the balance ... of the 
current fiscal year.”

In opposing the motions to dismiss, the plaintiffs argued that 
even though the State would no longer request federal reim-
bursement for emergency aid under §§ 406 (e) and 403 (a) (5), 
it intended nonetheless to operate virtually the identical pro-
gram as an AFDC “special needs” program and to seek fed-
eral reimbursement under § 403 (a)(1). They contended that 
such a course of conduct would be equally unlawful. The 
District Court took the position that the validity of any 
proposed program under the AFDC provisions presented a 
new question that had not been raised in the original law-
suit, and that the plaintiffs’ challenge to the § 406 (e) program 
had indeed been rendered moot by the State’s decision to with-
draw altogether from the EA program. When the plaintiffs 
declined to amend their complaint to allege that the new 
program would also be in violation of § 403 (a)(1), the Dis-
trict Court entered an order dismissing the cause “for lack 
of case or controversy.”

The Court of Appeals again reversed. Mandley v. Trainor, 
545 F. 2d 1062 (Mandley II). Noting that the defendants 
“admit[ted] that they [were] conducting the same program 
under the label ‘special assistance’ that they formerly 
conducted under the label of emergency assistance,” Id., 
at 1068, the Court of Appeals held that the change in funding 
arrangements did not raise issues beyond the scope of the 
plaintiffs’ pleadings, and did not render the case moot. As 
the appellate court viewed the situation, the plaintiffs were 
still claiming, as they always had, that any federally funded 
program for emergency assistance must conform with the 
eligibility standards of § 406 (e)(1), and that the defendants 
were still violating the federal law by using federal funds to 
operate an emergency assistance program that defined eligi-
bility more narrowly than § 406 (e)(1). On the merits the 
Court of Appeals agreed with the plaintiffs that § 403 (a) (5) 
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is the exclusive source of federal funds for a program of 
emergency assistance, and therefore held that Illinois’ pro-
posed new program, as a de facto EA program, must extend 
aid to all persons eligible under § 406 (e)(1) .

Because of the lengthy and, in its view, wrongful delay in 
the implementation of its Mandley I mandate, the Court of 
Appeals then considered sua sponte the defendants’ objections 
to the terms of the final order that had been proposed by the 
plaintiffs after the first remand, and directed the District 
Court on remand to enter the proposed order with minor 
modifications. As to the state defendants this order would 
provide:

“Defendants . . . are enjoined, so long as Illinois receives 
federal funding under Title IV-A of the Social Security 
Act, from claiming reimbursement for emergency assist-
ance (however designated) under any other section of the 
Act than §§ 406 (e) and 403 (a) (5) and are enjoined from 
using any other means of limiting eligibility for emer-
gency assistance more narrowly than the provisions of 
§ 406 (e), and are further enjoined from denying emer-
gency assistance ... to any member of the plaintiff class 
with a needy child [who is eligible under the definition 
in § 406(e)].”4

In addition the Secretary of HEW was to be
“enjoined from approving state plans for emergency 
assistance which limit eligibility more narrowly than 

4 As stated in the order, any child:
“(i) who is under the age of 21,
“(ii) who is living with any of the relatives specified in § 406 (a)(1) of 

the Act in a place of residence maintained by such relative as a home,
“(iii) where such child is without available resources,
“(iv) where emergency assistance is necessary to avoid destitution of or 

to provide living arrangements in a home for such child, and
“(v) such destitution did not arise because such child or relative refused 

without good cause to accept employment or training for employment.”
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§ 406 (e) of the Act or funding an emergency assistance 
program (however designated) under any provision of 
the Act other than §§ 406 (e) and 403 (a)(5).” 5

The broad injunction ordered by the Court of Appeals 
raises two distinct statutory questions: whether a program 
of emergency aid to AFDC families may qualify for federal 
funding under a provision other than § 403 (a)(5), and more 
particularly as an AFDC “special needs” program under 
§ 403 (a)(1);6 and whether a State that adopts an EA pro-
gram under §§ 403 (a)(5) and 406 (e) must define eligibility 
no more narrowly than § 406 (e).7 We granted certiorari, 431 

5 The order would further require HEW to “file with the court proposed 
regulations governing emergency assistance, which proposed regulations 
shall be in accord with the opinion of the Court of Appeals, with this 
order and with 45 CFR § 233.10 (a) (1) (ii) (A).”

The plaintiffs’ originally proposed order would have specifically required 
that the regulations “include, inter alia, definitions of such terms as ‘neces-
sary to. avoid destitution’ and ‘lack of available resources’ which are com-
patible with providing emergency assistance when a needy child is 
approaching destitution.” While the Court of Appeals thought “it would 
be salutary to include such definitions in the new regulation,” it declined 
to “order HEW specifically to include any items in its new regulation.” 
545 F. 2d, at 1073.

6 The petitioners have not raised in this Court the claim that the validity 
of the proposed AFDC special-needs program was beyond the scope of the 
pleadings in this case.

7 We agree with the Court of Appeals that the cases were not rendered 
moot by Illinois’ decision to withdraw from the § 406 (e) program. For 
even if the proposed arrangement is entirely legal under §§ 402 and 403 
(a)(1), the State’s decision to withdraw voluntarily from the §406 (e) 
program in no way mooted the Court of Appeals’ prior determination that 
that program was being operated in violation of federal law. See United 
States v. W. T. Grant Co., 345 U. S. 629.

By granting the defendants’ motions to dismiss, as it was bound to do 
if the case was indeed moot, the District Court rendered the entire pro-
ceeding a nullity. There was no longer any judgment binding on the 
defendants to prevent them from returning to the old program. And, 
while the defendants’ good-faith representation that they had no inten-
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U. S. 953, to consider these important questions affecting the 
nationwide administration of a major federal welfare program.

II
As the Court of Appeals readily conceded, its holding in 

Mandley I that federal eligibility standards are mandatory 
upon States that adopt the optional EA program in no way 
obligates a State to continue that program. The federal 
definition of eligibility in § 406 (e), like the other provisions 
of Title IV of the Social Security Act, simply governs the 
dispensation of federal funds. See Townsend v. Swank, 404 
U. S. 282, 292 (Burger , C. J., concurring in result). And 
while Congress may attach strings to its offer of federal fund-
ing, it does not require the States to accept any federal funds 
at all.

The Court of Appeals also acknowledged that § 406 (e) 

tion of doing so might properly have led the District Court to deny in-
junctive relief, see Hecht Co. v. Bowles, 321 U. S. 321, it could not operate 
to deprive the successful plaintiffs, and indeed the public, of a final and 
binding determination of the legality of the old practice. United States v. 
W. T. Grant Co., supra, at 632.

Since the Court of Appeals correctly concluded that the District Court 
had erred in dismissing the case as moot, the controversy was still alive 
as to the legality of both the old EA program and the proposed AFDC 
special-needs program. We note that, in a status report to the Illinois 
Advisory Committee on Public Aid, the State’s Director of the Department 
of Public Aid stated that he intended to request that “HEW clarify its 
[§406 (e)] Emergency Assistance Program [since] there are aspects of a 
[§406 (e)] program that we feel superior to a special need program and 
we would prefer, if so allowed, to maintain the [§406 (e)] Emergency 
Assistance Program of the present scope.” (This status report was filed in 
the District Court as Exhibit 1 to Plaintiffs’ Answer to Defendants’ Mo-
tions to Dismiss.) Thus while the Court of Appeals had already passed 
on the legality of the Illinois EA program in Mandley I, there was no 
jurisdictional bar to its directing entry of a judgment on remand from 
Mandley II resolving the entire dispute by enjoining the operation of both 
programs.
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does not by its own terms attach any eligibility “strings” to a 
program funded under the AFDC provisions. If Illinois’ plan 
to meet the emergency needs of AFDC recipients by means 
of AFDC “special needs payments” was proper under 
§ 403 (a)(1), the broader EA eligibility definition would have 
no application. The Court of Appeals believed, however, that 
the requirements of § 406 (e) would be “totally eviscer-
ated” if States could evade them simply by resorting to the 
AFDC provisions. This effect, in its view, compels the con-
clusion that § 403 (a)(5) is the exclusive source of federal 
funds for emergency needs, and therefore that emergency 
payments of the kind contemplated by the Illinois plan8 
cannot be reimbursed under §403 (a)(1) as AFDC “special 
needs.”

A
Even assuming the Court of Appeals’ premise that § 406 (e) 

does impose mandatory standards of eligibility for EA, its 
conclusion simply does not follow. If a State adopts a pro-
gram that is, for whatever reason, not a proper EA program, 
it is no “evasion” of the requirements of § 406 (e) to seek 
alternative funding. It is merely an election not to operate 
an EA program, but to do something quite different instead. 
Since the statute clearly offers the States an option whether 
or not to adopt an EA program, it is in no sense “eviscerated” 
when a State chooses to forgo the offer.

The legislative history does not indicate a contrary intent. 
The Court of Appeals found highly significant the description 

8 The record does not contain an actual proposal for the contemplated 
special-needs program, since Illinois had not at the time of the Court of 
Appeals’ decision drafted or submitted such a plan to HEW for approval. 
The court assumed, and the parties agreed, that the program would parallel 
the old EA program: i. e., it would cover emergencies in AFDC families 
arising out of the actual or threatened loss of shelter due to damage or 
eviction and the immediate needs of presumptively eligible AFDC 
applicants.



736 OCTOBER TERM, 1977

Opinion of the Court 436U.S.

of EA as an altogether “new” program that would provide fed-
eral matching for emergency assistance “[f]or the first time,” 
113 Cong. Rec. 36319 (1967) (remarks of Sen. Curtis). But, 
as we have already observed, a critical distinction between EA 
and AFDC is that eligibility for the former does not depend 
on the absence of a parent from the home. Thus the enact-
ment of EA extended aid to an entirely new class of families 
that had not previously been eligible for any form of federal 
assistance.0 In this context, the fact that EA was described 
as a “new” program hardly implies an understanding that the 
emergency needs of persons who were eligible for AFDC could 
not be met under the existing program.9 10 Indeed the contrary 
understanding is revealed in the observation that emergency 
assistance to AFDC applicants was “frequently . . . unavail-
able under State programs today.” S. Rep. No. 744, 90th 
Cong., 1st Sess., 165 (1967). (Emphasis supplied.)

There is nothing, therefore, in the policies or history of the 
EA statute to indicate that Illinois’ proposed AFDC special-
needs program should not be judged solely under the require-
ments for an AFDC program funded under §403 (a)(1), 
without regard to the EA requirements of §§ 406 (e) and 
403 (a)(5). Accordingly, we must consider whether the spe-
cial-needs program proposed by Illinois is permissible as part 
of an AFDC program alone.

9 “For the first time, the Federal Government will match money for 
emergency assistance. This has not been in the law before. For a period 
of 30 days, emergency assistance can be paid in cases where they cannot 
meet other qualifications.” 113 Cong. Rec. 36319 (1967) (remarks of Sen. 
Curtis).- (Emphasis supplied.) See also S. Rep. No. 744, 90th Cong., 1st 
Sess., 166 (1967).

10 Even if their import were clearer, as an expression of Congress’ 
understanding as to the scope of the pre-existing AFDC statute, such 
post hoc observations by a single member of Congress carry little if any 
weight. See Los Angeles Dept, of Water & Power v. Manhart, 435 U. S. 
702, 714.
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B
Illinois’ proposed program would recognize specified emer-

gency needs as “special needs items” within its AFDC “stand-
ard of need.” The standard of need is a dollar figure set by 
each State reflecting the amount deemed necessary to provide 
for essential needs, such as food, clothing, and shelter.11 See 
Rosado v. Wyman, 397 U. S. 397, 408. It is the “yardstick” 
for measuring finanical eligibility for assistance, but the level 
of benefits actually paid is not necessarily a function of the 
standard of need. Ibid. At least as early as 1966 federal 
regulations recognized that States could properly include spe-
cial-needs items in their standards of need for AFDC.11 12 These 
“are usually defined as those needs that are recognized by 
the State as essential for some persons but not for all, and 
that must therefore be determined on an individual basis.” 
U. S. Dept, of HEW, Social and Rehabilitation Service, Assist-
ance Payments Administration, Characteristics of State Plans 
for Aid to Families with Dependent Children xiii (1974) 
(AFDC Survey). Whenever the special need is found to 
exist, it is budgeted in the total standard of need. Ibid.

Frequently the special need is a regular or recurring expense, 
such as medication or a medically indicated diet, but this is 
not always the case. On the contrary, the 1974 AFDC Sur-
vey, supra, reveals that HEW has approved state plans that 
cover a wide variety of needs under the rubric of “special cir-
cumstance items,” including one-time emergency needs like 

11 The States have a “great deal of discretion’’ in setting the standard 
of need, and “some States include in their 'standard of need’ items that 
others do not take into account.” Rosado v. Wyman, 397 U. S. 397, 408.

12 U. S. Dept, of HEW, Handbook of Public Assistance Administration, 
Part IV, §3131 (3) (1966). Current regulations provide that "[i]f the 
State agency includes special need items in its standard [the state plan 
must] (a) describe those that will be recognized, and the circumstances 
under which they will be included, and (6) provide that they will be 
considered in the need determination for all applicants and recipients 
requiring them.” 45 CFR § 233.20 (a) (2) (v) (1977).
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replacing major appliances,13 home repair,14 and catastrophic 
loss.15 Similarly, the loss of shelter because of damage or 
eviction is a particular, nonrecurring event that befalls some, 
but not all, AFDC recipients, which may be reflected in an 
adjustment in the standard of need whenever that event 
occurs.

By approving state plans that cover nonrecurring emergen-
cies as special needs HEW has expressed its view that such 
items are properly included in the AFDC standard of need 
for reimbursement under §403 (a)(1). The interpretation 
of the agency charged with administration of the statute is, of 
course, entitled to substantial deference. New York Dept, of 
Social Services v. Dublino, 413 U. S. 405, 421. Moreover, 
this view is entirely consistent with the well-established prin-
ciple that the States have “undisputed power to set the level 
of benefits and the standard of need” for their AFDC pro-
grams. King n . Smith, 392 U. S., at 334; Dandridge n . 
Williams, 397 U. S. 471, 478; Rosado v. Wyman, supra, at 408; 
Jefferson v. Hackney, 406 U. S. 535, 541. See n. 11, supra.

Since Illinois has not in fact submitted a proposed special-
needs program for approval, see n. 8, supra, there is no way of 
knowing whether such a plan would comply in all other re-
spects with the requirements for an AFDC program. But it 
is clear that a plan to meet certain emergency needs of AFDC 
recipients—specifically actual or threatened loss of shelter due 
to damage or eviction—is not necessarily improper as an 
AFDC special-needs program simply because it addresses a 

13 Illinois and Minnesota. AFDC Survey 59, 100.
14 Arizona, Connecticut, Guam, Iowa, Kansas, Minnesota, New Hamp-

shire, and South Dakota. Id., at 11, 27, 46, 69, 73, 100, 125, 179.
15 California’s plan provided for “replacement of clothing and certain 

household items because of sudden or unusual circumstances beyond [the] 
control of [the] family.” Id., at 19. Connecticut, North Dakota, and 
Rhode Island covered needs arising out of “catastrophic” events as special-
circumstance items. Id., at 27,147,171.
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nonrecurring need that could alternatively be provided for 
under an EA program.

Ill
Although the Court of Appeals’ opinion in Mandley II 

focused on the proposed special-needs program, the injunction 
it ordered to be entered on remand would prohibit not only 
the operation of such a program under AFDC, but any pro-
gram of emergency assistance that defines eligibility more 
narrowly than § 406 (e). In substance, therefore, the injunc-
tion would enforce Mandley Z’s holding that § 406 (e) imposes 
mandatory eligibility standards on States participating in the 
EA program. Since there is still a live controversy over this 
issue, see n. 7, supra, it is to that question that we now turn.

Section 406 (e) defines EA in terms of four distinct consid-
erations. First, unlike AFDC, it specifies a time limitation: 
EA may be provided only for a period not to exceed 30 days 
in any 12-month period. Second, it describes the persons on 
whose behalf aid may be furnished: needy children under the 
age of 21 who are living with specified relatives. Third, it 
defines the circumstances under which aid may be provided: 
where the child is without resources, and aid is necessary to 
“avoid destitution ... or to provide living arrangements” for 
the child. Finally, it describes the method by which aid may 
be provided: not only cash payments and medical or remedial 
care, as under AFDC, but also payments in kind and “such 
services as may be specified by the Secretary.” In summary, 
under EA any family with children that is for any reason 
threatened with destitution is eligible for emergency aid at 
least once in a 12-month period, and that aid may be pro-
vided by almost any means.

In declaring that Illinois is prohibited from narrowing these 
broad standards in any way,16 the Court of Appeals relied on 

16 The original plan actually invalidated in Mandley I narrowed EA 
eligibility by limiting it to persons also eligible (or presumptively eligible) 
for AFDC, and by recognizing as circumstances of emergency need only
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a long line of this Court’s cases mapping out the mandatory 
reach of the AFDC eligibility provisions. As to AFDC, the 
law is indeed clear. Each State is entirely free to set its own 
monetary standard of need and level of benefits. King v. 
Smith, supra, at 334; Dandridge v. Williams, supra, at 
478; Rosado v. Wyman, 397 U. S., at 408; Jefferson v. Hack-
ney, supra, at 541.17 But the States are not free to narrow 
the federal standards that define the categories of people eligi-
ble for aid. Beginning with King v. Smith, supra, this Court 
has consistently held that States participating in the AFDC 
program must make assistance available to all persons who 
meet the criteria of § 406 (a) of the Act. Carleson v. Remil-
lard, 406 U. S. 598; Townsend v. Swank, 404 U. S. 282. See 
also Lewis v. Martin, 397 U. S. 552. The statutory founda-
tion for this conclusion is § 402 (a) (10), which requires that 
a State’s “plan for aid and services to needy families with 
children” must provide that “aid to families with dependent 
children shall be furnished with reasonable promptness to all 
eligible individuals.” 42 U. S. C. §602 (a) (10).

an AFDC recipient’s loss of shelter due to damage or eviction, and an 
AFDC applicant’s immediate need for household effects. Other States, 
however, have imposed different kinds of restrictions on EA eligibility. 
Some, for example, exclude AFDC recipients if the emergency need is 
one theoretically covered by the basic assistance grant, reasoning that the 
State should not pay double benefits when recipients have failed to budget 
their resources properly. See generally Note, Meeting Short-Term Needs 
of Poor Families: Emergency Assistance for Needy Families with Children, 
60 Cornell L. Rev. 879, 888-892 (1975).

The injunction ordered by the Court of Appeals in Mandley II appar-
ently reaches all such limitations. It requires Illinois, so long as it receives 
any funds under Title IV-A and operates an emergency aid program, to 
provide assistance to all persons who fit the federal description of eligible 
individuals, and it prohibits HEW from “approving state plans for emer-
gency assistance which limit eligibility more narrowly than § 406 (e).”

17 By controlling these two elements, which determine actual payments 
under the program, every State retains the ability to control its total 
AFDC expenditures. Cf. Jefferson v. Hackney, 406 U. S., at 539-541.
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The question to be decided is whether these interpretive 
principles are to be applied to the EA program" as well.

A
The short answer is that, since §402 (a) (10) on its face 

applies only to “aid to families with dependent children” and 
not to the separately designated program of “emergency aid 
to needy families with children,” it cannot be the basis for 
making the § 406 (e) eligibility requirements mandatory on 
the States.

The Court of Appeals recognized that §402 (a) (10) was 
limited by its language to AFDC, but nevertheless concluded 
that Congress intended to treat EA “in the same way” because 
it is “part of the same statutory scheme,” and rooted in the 
“same Congressional concern with [the] deprivation of chil-
dren that brought forth the AFDC program . . . .” Mandley 
I, 523 F. 2d, at 422. But Congress’ choice of precise language 
in this complex statute cannot be glossed over with such 
generalities.

The § 402 “state plan for aid and services to needy families 
with children” is the central, organizing element of the Title 
IV-A program. A State’s plan establishes both its funding 
relationship with the Federal Government and the substantive 
terms of all Title IV-A programs in which it has elected to 
participate. Thus, the plan reflects not only the basic AFDC 
program of cash assistance defined in § 406 (b), but also 
Title XX social services, see §402 (a) (15) and 42 U. S. C. 
§ 1397 et seq. (1970 ed., Supp. V), and, if the State chooses to 
adopt them, the optional programs of EA, defined in § 406 (e), 
and AFDC-Unemployed Fathers (AFDC-UF), established by 
§407.

Section 402 (a) lists some 20 specific requirements for which 
a state plan “must provide.” Some clearly apply to the plan 
as a whole. These generally concern program administration. 
E. g., § 402 (a)(1) (“provide that it shall be in effect in all 
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political subdivisions of the State”); § 402 (a) (5) (“pro-
vide . . . such methods of administration ... as are found by 
the Secretary to be necessary [and] proper . . .”); § 402 (a) 
(9) (“provide safeguards which restrict the use or disclosure of 
information concerning applicants or recipients . . .”). Oth-
ers, like §402 (a) (10), refer specifically to “aid to families 
with dependent children.” E. g., § 402 (a)(7) (“provide that 
the State agency shall, in determining need, take into con-
sideration any other income and resources of any child or rela-
tive claiming aid to families with dependent children”); § 402 
(a) (11) (“provide for prompt notice ... to the State child 
support collection agency ... of the furnishing of aid to fami-
lies with dependent children with respect to a child who has 
been deserted or abandoned ...”).

The term “aid to families with dependent children” is given 
a very specific meaning in § 406 (b)—and “emergency assist-
ance to needy families with children” as defined in § 406 (e) 
means, as we have observed, something quite different. It is 
true that both the EA and AFDC programs must be reflected 
in a State’s § 402 plan, and both will be governed by those 
parts of § 402 that apply to the plan as a whole. But there 
is no basis for assuming that, when § 402 refers specifically to 
AFDC, those references are either meaningless or inadvertent. 
On the contrary, there is every reason to suppose that the ex-
clusion of EA from specific substantive requirements of § 402, 
in particular § 402 (a) (10)’s imposition of mandatory eligi-
bility standards, was deliberate, since the absence of manda-
tory eligibility standards is wholly consistent with the nature 
and purpose of the EA program.

B
The EA program was adopted by means of an amendment 

to § 406 defining the new term “emergency assistance to needy 
families with children.” Pub. L. 90-248, § 206 (b), 81 
Stat. 893. But nowhere in the EA statute is there a 
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precise definition of eligibility comparable to the terms 
that have been held mandatory in AFDC. As to the latter, 
the term “aid to families with dependent children” is defined 
in § 406 (b) as “money payments ... in behalf of [a] depend-
ent child . . . .” The term “dependent child” is separately 
defined in § 406 (a) as a needy child who has been deprived 
of parental support, is living with specified relatives, and is 
either under the age of 18 or under the age of 21 and 
regularly attending school. It is this very specific definition 
of “dependent child” in § 406 (a) that has been held to be 
mandatory upon the States in King v. Smith, 392 U. S. 309 
(“deprived of parental support”), Carleson v. Remillard, 406 
U. S. 598 (“continued absence from the home”), and Town-
send v. Swank, 404 U. S. 282 (“regularly attending a school”).

On the other hand, the term “emergency assistance to needy 
families with children” is defined in § 406 (e) as payments and 
services furnished “in the case of a needy child” who meets 
certain requirements and is facing destitution. The struc-
ture of this statutory provision thus parallels § 406 (b)—i. e., 
while it describes eligible persons, it is in terms a definition 
of the program for which federal funding is available. But in 
the EA program there is no separate provision, parallel to 
§ 406 (a), that defines the terms used to describe eligible per-
sons.18 There is no statutory language, therefore, that can 
reasonably be understood as imposing uniform standards of 
eligibility on every state EA program.19

18 By contrast, the other optional Title IV-A program, AFDC-UF, is 
defined by reference to the key statutory term “dependent child.” 
§407 (a), 42 U. S. C. §607 (a). This indicates that when Congress in-
tended that a separate program should be treated “in the same way” as 
AFDC, it was able to express that intent clearly by actually incorporating 
the identical terms.

19 The Court of Appeals thought that “the problem of setting workable 
definitions for the somewhat amorphous eligibility criteria in [§ 406 (e) 
could] be addressed by HEW rule-making,” Mandley I, 523 F. 2d, at 422- 
423, and indeed required such rulemaking in its Mandley II order. See 
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The conclusion that Congress in fact intended to treat EA 
and AFDC quite differently is fully consistent with its pur-
poses in enacting the EA program. Unlike the basic AFDC 
program and the optional AFDC-UF extension, EA is not a 
comprehensive system of income maintenance, but rather a 
program designed to allow quick, ad hoc responses to imme-
diate needs. Indeed one of the primary purposes of making 
EA available to persons not receiving or eligible for AFDC 
was to “encourag[e] the States to move quickly in family 
crises, supplying the family promptly with appropriate serv-
ices,” in the hope that this “would in many cases preclude 
the necessity for the family having to go on [AFDC] assist-
ance on a more or less permanent basis.” 113 Cong. Rec. 
23054 (1967) (remarks of Cong. Mills). This purpose re-
flects not only an awareness of the distinct difference between 
AFDC and EA, but also an understanding that EA would not 
be surrounded with all of the trappings that § 402 requires of 
the ongoing AFDC cash-payments program. In short, EA 
was designed “to assure needed care for children, to focus 
maximum effort on self-support by families, and to provide 
more flexible and appropriate tools to accomplish these objec-
tives” S. Rep. No. 744, 90th Cong., 1st Sess., 165 (1967). 
(Emphasis supplied.)

n. 5, supra. The statute does not, however, require the Secretary to 
promulgate implementing regulations to clarify the scope of § 406 (e). 
Compare § 406 (e) with § 407 (a) (AFDC-UF). Cf. Batterton v. Francis, 
432 U. S. 416. And the regulations in fact adopted by the Secretary in-
terpret the statute as leaving the States with broad discretion as to EA 
eligibility requirements. 45 CFR §233.120 (1977). The Secretary’s con-
temporaneous interpretation of the statute is entitled to considerable 
deference. New York Dept, of Social Services v. Dublino, 413 U. S. 405, 
421. In the absence of an express delegation of authority to the 
Secretary, there is simply no basis for assuming that Congress intended 
that he, rather than the States, must make definite—and mandatory—the 
generalized standards of eligibility it wrote into the EA statute. Cf. n. 21, 
infra.
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As a matter of historical fact, Congress has always left the 
States broad discretion in shaping the programs that, like EA, 
authorize assistance to persons not eligible for AEDC in the 
hope of preventing lasting welfare dependency. Under the 
former § 406 (d) family services program20 the States had 
“considerable latitude in providing services to nonwelfare 
recipients on the grounds that they [were] ‘former or poten-
tial’ recipients.” S. Rep. No. 93-1356, p. 9 (1974). And the 
declared purpose of the new Title XX social services program 
enacted in 1975, 42 U. S. C. § 1397 et seq. (1970 ed., Supp. V), 
was to “encourag[e] each State, as far as practicable under the 
conditions in that State, to furnish services directed at the goal 
of . . . achieving or maintaining economic self-support to pre-
vent, reduce, or eliminate dependency. . . 42 U. S. C.
§ 1397 (1970 ed., Supp. V). (Emphasis supplied.) The leg-
islative history of that statutory program reflects Congress’ 
awareness that the very magnitude of its purpose would re-
quire that “the States . . . have the ultimate decision-making 
authority in fashioning their own social service programs 
within the limits of funding established by Congress.” S. 
Rep. No. 93-1356, supra, at 6.21

By the same token, the very breadth of the potential reach 
of EA—to virtually any family with needy children of a 

20 Section 406 (d) of the Act, as set forth in 42 U. S.C. § 606 (d), defined 
“family services” as “sendees to a family or any member thereof for the 
purpose of preserving, rehabilitating, reuniting, or strengthening the family, 
and such other services as will assist members of a family to attain or 
retain capability for the maximum self-support and personal independ-
ence.” Section 406 (d) has been repealed and replaced by the new Title 
XX Social Services program. Pub. L. 93-647, §§ 2, 3(a)(5), 88 Stat. 
2337, 2348. See 42 U. S. C. § 1397 et seq. (1970 ed., Supp. V).

21 This conclusion was based on the “lengthy history of legislative and 
regulatory action in the social service area [which] made it clear . . . that 
the Department of Health, Education, and Welfare can neither mandate 
meaningful programs nor impose effective controls upon the States.” 
S. Rep. No. 93-1356, at 6,
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certain age that faces a risk of destitution—argues against 
the inference that Congress intended to require participating 
States to extend aid to all who were potentially eligible under 
§ 406 (e). A literal application of all of the § 406 (e) stand-
ards, as required by the Court of Appeals’ proposed order, 
would create an entirely open-ended program, not susceptible 
of meaningful fiscal or programmatic control by the States.

The Court of Appeals believed that under its interpretation 
of the Act Illinois would retain “substantial control” of its 
program through its ability to limit the amount of assistance 
actually paid:

“It will be able to choose the level of benefits that it 
will provide and to set the standard of need. It may 
reasonably limit the amounts paid out in emergency 
assistance, Dandridge v. Williams, 397 U. S. 471,... but it 
will not be able to declare ineligible those who come 
within the federal definition of eligibility in [§ 406 
(e)]. . . . This need not result in additional expense to 
the state but with existing appropriations should at least 
result in helping a broader number of persons, although 
more moderately than at present.” Mandley I, 523 F. 2d, 
at 422-423.

But this application of the distinction drawn in the AFDC 
cases between eligibility criteria and financial need standards, 
see supra, at 740, fundamentally misconceives the purpose of 
the EA program. A family that is facing destitution because 
its home has burned down is not helped at all by a “moderate” 
grant insufficient to see it through the crisis. As the Illinois 
Director of the Department of Public Aid stated in his report 
to the Legislative Advisory Committee on Public Aid, the 
decision in Mandley I created an untenable tension between 
fiscal and programmatic integrity in the EA system:

“But even if the Department could so limit [expenditures 
as suggested by the Court of Appeals] the results would 
be to divide a limited amount of Emergency Assistance 
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money among a very expanded group of individuals, thus 
reducing the amount of assistance paid in each individ-
ual case to a meaninglessly small amount. The agency 
is thus faced with the prospect, if it continues the pro-
gram, of potentially unlimited financial expenses, if it 
meets actual need in Emergency Assistance payments, or 
the payment of meaninglessly small amounts (and the 
possibility of legal challenge and subsequent mandatory 
order of additional financial payments)

The intent of Congress in enacting EA thus would not be 
furthered by a statutory interpretation that requires a State 
to meet less than what it believes is the actual emergency need 
of an eligible family in order to retain financial control of its 
program. On the other hand, that intent will be effectuated 
by the natural reading we give to the relevant statutory pro-
visions. Neither § 402 (a) (10), which makes AFDC eligibil-
ity criteria mandatory, nor § 406(e), which defines the 
permissible scope of an EA program for purposes of federal 
funding, imposes mandatory eligibility standards on States 
that elect to participate in the EA program.

For the foregoing reasons the judgment of the Court of 
Appeals is reversed, and the cases are remanded for further 
proceedings consistent with this opinion.22

It is so ordered.

Mr . Justi ce  Blackmun  took no part in the consideration 
or decision of these cases.

22 The Court of Appeals did not reach the respondents’ constitutional 
and state-law claims, see n. 3, supra. They remain open for consideration 
on remand.
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AGOSTO v. IMMIGRATION AND NATURALIZATION 
SERVICE

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 76-1410. Argued February 28, 1978—Decided June 6, 1978

The Immigration and Naturalization Service brought proceedings to 
deport petitioner as an alien who had unlawfully entered the United 
States. At a series of hearings before an Immigration Judge, the INS 
presented documentary evidence that petitioner was born in Italy in 
1927 of unknown parents, was placed in a foundling home there, and 
ultimately was adopted by an Italian couple. Petitioner and several 
other witnesses testified that he was bom in Ohio of an Italian mother 
and sent to Italy at an early age to reside with the above couple. 
Rejecting petitioner’s evidence, the Immigration Judge issued a deporta-
tion order, and the Board of Immigration Appeals affirmed. Petitioner 
then petitioned the Court of Appeals for review of the Board’s decision, 
claiming that he was entitled to a de novo hearing in District Court pur-
suant to § 106 (a) (5) (B) of the Immigration and Nationality Act, which 
provides that whenever a petitioner seeking review of a deportation 
order claims to be a United States citizen and makes a showing that his 
claim is not frivolous, the court of appeals, if it finds that “a genuine 
issue of material fact as to the petitioner’s nationality is presented,” must 
transfer the proceedings to the district court for a hearing de novo 
of the nationality claim. The Court of Appeals refused to transfer 
the case to the District Court for a de novo hearing and affirmed the 
deportation order, apparently holding that in order to obtain a de novo 
hearing petitioner was required by Kessler v. Strecker, 307 U. S. 22, to 
present “substantial evidence” in support of his citizenship claim and 
that he had failed to do so. Held:

1. The Court of Appeals’ decision, to the extent that it holds de novo 
review to be required only where the petitioner presents substantial evi-
dence in support of his claim to citizenship, is contrary to the plain 
language and clear meaning of § 106 (a)(5)(B), and there is nothing in 
the legislative history to indicate that Congress intended to require 
de novo judicial determination of citizenship claims only when such 
determinations would be compelled by the Kessler “substantial evidence” 
standard. Pp. 752-757.
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(a) Although § 106 (a) (5) (B) was intended to satisfy any constitu-
tional requirements relating to de novo judicial determination of citizen-
ship claims, the statute clearly does not restrict de novo review to cases 
in which the “substantial evidence” test is met. Rather than incor-
porating the language of Kessler in the statute, Congress chose to require 
hearings where there is “a genuine issue of material fact,” thus incor-
porating the same standard as governs summary judgment motions 
under Fed. Rule Civ. Proc. 56. Pp. 753-755.

(b) Since summary judgment principles control, it follows that a 
court of appeals cannot refuse to allow a de novo review of a citizenship 
claim if the supporting evidence would suffice to entitle a litigant to 
trial were such evidence presented in opposition to a motion for sum-
mary judgment. Pp. 756-757.

2. Applying the appropriate standard to the record in this case, it is 
apparent that the Court of Appeals erred when it failed to transfer the 
case to the District Court for a de novo hearing. While the INS’s 
documentary evidence would suffice, if uncontradicted, to establish 
petitioner’s birth in Italy, such evidence would be refuted by petitioner’s 
witnesses’ testimony if that testimony were accepted by the trier of fact. 
Hence there is a genuine issue of material fact for the District Court on 
the question of petitioner’s citizenship. Pp. 757-761.

549 F. 2d 806, reversed and remanded.

Mar sha ll , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Bre nn an , Ste wa rt , Whi te , Bla ck mu n , and Ste ve ns , JJ., 
joined. Pow ell , J., filed a dissenting opinion, in which Reh nq ui st , J., 
joined, post, p. 761.

Robert S. Bixby argued the cause and filed briefs for 
petitioner.

Marion L. Jetton argued the cause for respondent. With 
her on the brief were Solicitor General McCree, Assistant 
Attorney General Civiletti, Deputy Solicitor General Easter-
brook, and John H. Burnes, Jr.

Mr . Just ice  Marshall  delivered the opinion of the Court.
The question for decision is whether petitioner has made a 

sufficient showing in support of his claim to United States 
citizenship to entitle him to a de novo judicial determination 
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of that claim under § 106 (a)(5)(B) of the Immigration and 
Nationality Act, 8 U. S. C. § 1105a (a)(5)(B) (1976 ed.).

I
In 1967, the Immigration and Naturalization Service began 

deportation proceedings against petitioner, Joseph Agosto, by 
issuance of a show-cause order charging that he was deportable 
as an alien who had unlawfully entered the United States. 
App. 4-6. Petitioner opposed deportation, claiming that 
he was born in this country and therefore is a citizen of the 
United States not subject to deportation. Over the course of 
several years, a series of hearings were held before an Immi-
gration Judge,1 at which the Service presented documentary 
evidence in an effort to show that petitioner was born in Italy 
in 1927 of unknown parents, placed in a foundling home there, 
and ultimately adopted by an Italian couple. Petitioner pre-
sented testimony from himself and several other witnesses to 
show that he was born in Ohio of an Italian mother and sent to 
Italy at an early age to reside with the aforementioned couple.

In April 1973, the Immigration Judge issued the deportation 

1 After petitioner’s first set of hearings, an Immigration Judge issued a 
deportation order, App. 18, which petitioner then appealed to the Board of 
Immigration Appeals. The Board remanded to permit the Immigration 
Judge to consider petitioner’s claim that he was entitled to relief from 
deportation pursuant to §241 (f), 8 U. S. C. § 1251 (f) (1976 ed.), as the 
husband of a United States citizen, but did not consider petitioner’s other 
challenges to the finding that he was deportable. App. 19-20. At the 
hearing on remand, the Service lodged an additional charge against peti-
tioner alleging that he was deportable because he had been convicted of 
crimes of moral turpitude. The Immigration Judge adhered to his finding 
that petitioner was deportable and not entitled to relief under § 241 (f). 
Record 677-691. On petitioner’s second appeal, the Board again remanded 
for a further determination of petitioner’s eligibility for § 241 (f) relief and 
to permit petitioner to produce certain witnesses in support of his claim 
to United States citizenship. Record 628-633. The deportation order 
challenged here was issued after petitioner’s third set of hearings, App. 
23-59, and the Board affirmed the order. Pet. for Cert, iv-xiii.
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order challenged here, rejecting the evidence tendered by peti-
tioner and his witnesses that he was born in the United States. 
App. 23-59. The Board of Immigration Appeals affirmed. It 
noted that, “[i]f believed, the testimony of [petitioner’s wit-
nesses] clearly refutes the Service’s otherwise strong docu-
mentary demonstration of [petitioner’s] alienage” and that 
“ [i] t is not beyond the realm of possibility that [petitioner’s] 
claim to United States citizenship is legitimate.” Pet. for 
Cert. viii. The Board nevertheless accepted the Immigration 
Judge’s credibility determinations and found that the “Serv-
ice’s case as to alienage is clear, convincing and unequivocal.” 
Id., at xi.

Agosto petitioned for review of the Board’s decision in the 
United States Court of Appeals for the Ninth Circuit pursuant 
to § 106 of the Act, and claimed that, pursuant to § 106 (a) (5), 
he was entitled to a de novo hearing in District Court to deter-
mine whether he was a United States citizen. Section 106 
(a)(5) provides that, whenever a petitioner “claims to be a 
national of the United States and makes a showing that his 
claim is not frivolous,” the court of appeals is to transfer the 
proceedings to the district court for a hearing on that claim if 
“a genuine issue of material fact as to the petitioner’s nation-
ality is presented.” When no genuine issue of material fact is 
presented, the court of appeals has authority to “pass upon 
the issues presented.” 2

2 Section 106 (a) (5), as set forth in 8 U. S. C. § 1105a (a) (5) (1976 ed.), 
provides:

“[W]henever any petitioner, who seeks review of an order under this 
section, claims to be a national of the United States and makes a showing 
that his claim is not frivolous, the court shall (A) pass upon the issues 
presented when it appears from the pleadings and affidavits filed by the 
parties that no genuine issue of material fact is presented; or (B) where a 
genuine issue of material fact as to the petitioner’s nationality is presented, 
transfer the proceedings to a United States district court for the district 
where the petitioner has his residence for hearing de novo of the nationality 
claim and determination as if such proceedings were originally initiated in
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The Court of Appeals, with one judge dissenting, refused to 
transfer the case to the District Court for a de novo hearing on 
petitioner’s citizenship claim, and affirmed the deportation 
order. Pet. for Cert, i; affirmance order, 549 F. 2d 806. It 
held that “ [t]he evidence presented to the immigration judge 
does not disclose a colorable claim to United States nation-
ality.” Pet. for Cert. ii. Further, the Court of Appeals ap-
parently concluded that in order to obtain a de novo hearing 
petitioner was required to present “substantial evidence” in 
support of his citizenship claim and that he had failed to do 
so. Ibid. The dissenting judge, while acknowledging that as 
a factfinder she would not have credited petitioner’s testimony, 
stated that “I do not believe our legally assigned role includes 
a decision on credibility, and, on that basis, I am unable to 
say that petitioner’s evidence, if believed, would not present 
a colorable claim to American citizenship.” Ibid.

We granted certiorari, 434 U. S. 901 (1977), to consider the 
proper construction of § 106 (a) (5) (B), and we now reverse.

II
In 1961, Congress enacted § 106 of the Immigration and 

Nationality Act, 8 U. S. C. § 1105a (1976 ed.), in order “to 
create a single, separate, statutory form of judicial review of 
administrative orders for the deportation ... of aliens from the 
United States.” H. R. Rep. No. 1086, 87th Cong., 1st Sess., 22 
(1961).* 3 This statutory provision eliminated district court 

the district court under the provisions of section 2201 of title 28. Any 
such petitioner shall not be entitled to have such issue determined under 
section 1503 (a) of this title or otherwise . . . .”

3 Prior to 1961, there was no specific statutory authorization for judicial 
review of deportation orders. For many years, habeas corpus had been 
the exclusive judicial remedy for challenging such orders, see Heikkila v. 
Barber, 345 U. S. 229, 235 (1953), but in 1955, we held that aliens could 
also obtain review of deportation orders in actions for declaratory and 
injunctive relief in district court under § 10 of the Administrative Procedure 
Act, 5 U. S. C. §702 (1976 ed.), Shaughnessy v. Pedreiro, 349 U. S. 48.
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review of deportation orders under § 10 of the Administrative 
Procedure Act, 5 U. S. C. §702 (1976 ed.), and replaced it 
with direct review in the courts of appeals based on the admin-
istrative record. Congress carved out one class of cases, how-
ever, where de novo review in district court would be avail-
able: cases in which the person subject to deportation claims 
to be a United States citizen.

In carving out this class of cases, Congress was aware of our 
past decisions holding that the Constitution requires that there 
be some provision for de novo judicial determination of claims 
to American citizenship in deportation proceedings. See H. R. 
Rep. No. 1086, supra, at 29; H. R. Rep. No. 565, 87th Cong., 
1st Sess., 15 (1961). In Ng Fung Ho v. White, 259 U. S. 276, 
284 (1922), the Court observed:

“Jurisdiction in the executive to order deportation 
exists only if the person arrested is an alien. ... To 
deport one who . . . claims to be a citizen, obviously de-
prives him of liberty, . . . [and] may result also in loss of 
both property and life; or of all that makes life worth 
living.”

We therefore held that a resident of this country has a right to 
de novo judicial determination of a claim to United States 
citizenship which is supported “by evidence sufficient, if 
believed, to entitle [him] to a finding of citizenship.” Id., 
at 282. See also United States ex rel. Bilokumsky v. Tod, 
263 U. S. 149, 152-153 (1923). In Kessler v. Strecker, 307 
U. S. 22, 34-35 (1939), we reaffirmed that holding and indi-
cated in dictum that judicial determination of citizenship 
claims is required where “substantial evidence” is presented to 
support the citizenship claim.

In the instant case, the court below stated that petitioner 
failed to satisfy the standard of Kessler v. Strecker, supra; the 
court thus implicitly held that the standard of “substantial 
evidence” had been incorporated into §106 (a)(5)(B). Pet. 
for Cert. ii. We disagree. Although Congress intended § 106 
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(a)(5) to satisfy any constitutional requirements relating to 
de novo judicial determination of citizenship claims, supra, the 
statute clearly does not restrict de novo review to cases in 
which the “substantial evidence” test is met. Rather than 
incorporating the specific language of Kessler into the statute, 
as it easily could have done, Congress chose instead to require 
hearings where there is “a genuine issue of material fact”—a 
standard that is different from but as familiar as the substan-
tial-evidence standard.4

This statutory language is virtually identical to that em-
bodied in Fed. Rule Civ. Proc. 56, which governs summary 
judgment motions. Under Rule 56, district court litigants 
opposing summary judgment have a right to a trial whenever 
there exists a “genuine issue as to any material fact.” We may 
reasonably assume that, in using the language from Rule 56 as 
the standard for granting de novo district court hearings on 
citizenship claims, Congress intended the language to be inter-
preted similarly to that in Rule 56. “‘[W]here words are 
employed in a statute which had at the time a well-known 
meaning at common law or in the law of this country they are 
presumed to have been used in that sense unless the context 
compels to the contrary.’ ” Lorillard v. Pons, 434 U. S. 575, 
583 (1978), quoting Standard Oil v. United States, 221 U. S. 1, 
59 (1911). The Court of Appeals decision in this case, to the 
extent that it holds de novo review to be required only where 
the petitioner presents substantial evidence in support of his 

4 In addition to showing the existence of a “genuine issue of material 
fact” as to his nationality, a petitioner must demonstrate that his citizen-
ship claim is not “frivolous” to obtain a de novo hearing. § 106 (a)(5). 
The “frivolousness” standard apparently refers to the merits of the legal 
theory underlying the citizenship claim. A “frivolous” claim would be 
analogous to one that could not survive a motion to dismiss for failure 
to state a claim upon which relief can be granted under Fed. Rule Civ. 
Proc. 12 (b)(6). No one has suggested that the legal theory underlying 
petitioner’s claim to American citizenship—that he was born in this 
country—is frivolous.
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claim to citizenship,5 is thus contrary to the plain language and 
clear meaning of the statute.6

Nor does anything in the legislative history indicate that 
Congress intended to require de novo judicial determination of 
citizenship claims only when such determinations would be 
compelled by the Kessler “substantial evidence” standard. 
Although there are references in the legislative history sug-
gesting that a claim to citizenship must itself be “substantial,” 
these statements are not amenable to the interpretation that 
substantial evidence is required in support of the claim before 
a judicial hearing would be provided. See, e. g., H. R. Rep. 
No. 1086, supra, at 29; H. R. Rep. No. 565, supra, at 5. While 
Congress in enacting § 106 sought to “expedite the deportation 
of undesirable aliens by preventing successive dilatory appeals 
to various federal courts,” Foti v. INS, 375 U. S. 217, 226 
(1963), this concern hardly justifies the assumption that Con-
gress intended to impose a steep hurdle to judicial determina-
tion of citizenship claims. None of the abuses of judicial 

5 In addition to holding that petitioner had not satisfied the standard of 
Kessler v. Strecker, the Court of Appeals held that petitioner had not 
made a “colorable” claim to United States citizenship. The dissenting 
judge stated that she was unable to say that petitioner’s claim was not 
“colorable.” The term “colorable” appears nowhere in the statute, and 
neither opinion hints at its derivation. We cannot tell whether, by use of 
the word “colorable,” the Court of Appeals was applying the proper 
standard as set forth in § 106 (a) (5); if it was applying that standard, we 
believe it did so erroneously. See Part III, infra.

6 None of the other Courts of Appeals to apply the standard have held 
that “substantial evidence” is necessary to trigger de novo review under 
§ 106 (a) (5) (B). Instead, they have all indicated, although with some 
variation in language, that the appropriate standard is whether there is a 
genuine issue of material fact as to petitioner’s alienage. See Olvera v. 
Immigration & Naturalization Service, 504 F. 2d 1372, 1375 (CA5 1974); 
Rassano v. Immigration & Naturalization Service, 377 F. 2d 971, 972 
(CA7 1966); Maroon v. Immigration & Naturalization Service, 364 F. 2d 
982, 989 (CA8 1966); Pignatello v. Attorney General of the United States, 
350 F. 2d 719, 723 (CA2 1965).
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review catalogued by Congress in the Committee Reports 
related to citizenship claims. See H. R. Rep. No. 565, supra, 
at 7-13. Rather, Congress was primarily concerned with the 
filing of repetitive petitions for review and with frivolous 
claims of impropriety in the deportation proceedings.7 See, 
e. g., H. R. Rep. No. 1086, supra, at 23, 33; 107 Cong. Rec. 
19650 (1961) (remarks of Sen. Eastland); 105 Cong. Rec. 
12724 (1959) (remarks of Rep. Walter).

Since summary judgment principles are controlling here, it 
follows that a court of appeals cannot refuse to allow a de novo 
review of a citizenship claim if the evidence presented in sup-
port of the claim would be sufficient to entitle a litigant to trial 
were such evidence presented in opposition to a motion for 
summary judgment. More specifically, just as a district court 
generally cannot grant summary judgment based on its assess-
ment of the credibility of the evidence presented, see Poller v. 
Columbia Broadcasting System, Inc., 368 U. S. 464, 467-468 
(1962); 6 J. Moore, Federal Practice fl 56.02 [10], p. 56-45 (2d 
ed. 1976), so too a court of appeals is not at liberty to 
deny an individual a de novo hearing on his claim of citizen-
ship because of the court’s assessment of the credibility of the 
evidence, see Pignatello v. Attorney General of the United 

7 Section 106 was designed to minimize dilatory and repetitious litigation 
of deportation orders in several key respects. First, § 106 (c) precludes 
consideration of petitions for review or for habeas corpus where the 
validity of the deportation order “has been previously determined in any 
civil or criminal proceeding, unless the petition presents grounds which the 
court finds could not have been presented in such prior proceeding, or the 
court finds that the remedy provided by such prior proceeding was inade-
quate or ineffective to test the validity of the order.” 8 U. S. C. § 1105a 
(c) (1976 ed.). Second, § 106 (a)(1) mandates that all petitions for re-
view must be filed within six months of the date of the final deportation 
order. 8 U. S. C. § 1105a (a)(1) (1976 ed.). Finally, the statutory re-
view proceeding replaces review in the district court under § 10 of the 
Administrative Procedure Act, 5 U. S. C. §702 (1976 ed.), with review 
directly in the courts of appeals. 8 U. S. C. § 1105a (a) (1976 ed.). See 
supra, at 752-753.
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States, 350 F. 2d 719, 723 (CA2 1965). Particularly where the 
evidence consists of the testimony of live witnesses concerning 
material factual issues, it will seldom if ever be appropriate to 
deny a de novo hearing, since “ [i] t is only when the witnesses 
are present and subject to cross-examination that their credi-
bility and the weight to be given their testimony can be 
appraised.” Poller v. Columbia Broadcasting System, Inc., 
supra, at 473.

Ill
Applying the appropriate standard to the record in this case, 

it is apparent that the Court of Appeals erred when it failed 
to transfer the case to the District Court for a de novo hearing. 
The Service’s proof that petitioner is not a United States 
citizen would certainly be sufficient, if uncontradicted, to 
establish his birth in Agrigento, Italy, in July 1927. However, 
the evidence adduced by petitioner to support his claim of 
American citizenship creates “genuine issue [s] of material 
fact” that can only be resolved in a de novo hearing in the 
District Court.

Petitioner acknowledges that the Service’s documentary 
proof pertains to him. This proof includes an entry from the 
city of Agrigento registry of births for 1927 relating that 
a 75-year-old handywoman appeared before the registrar 
and declared that “at 4:00 a. m. on the 17th day of [July] 
in a house situated in Via Oblati, of a woman who does not 
want to be named, a male child was born, which she presents 
to me and to whom she gives the first name of Vincenzo and 
the surname of Di Paola.” Record 667. The city registry 
also indicates that the child was sent to a foundling home. In 
addition, the foundling home’s registry indicates that a 
Vincenzo Di Paola was born on July 16,1927, and was consigned 
to Crocifissa Porello, petitioner’s adoptive mother and wife of 
Pietro Pianetti, petitioner’s adoptive father, on August 26, 
1927. The last piece of documentary evidence is a translation 
from the foundling home record showing that Vincenzo 
Di Paola was baptized on July 18,1927.
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Petitioner claims, however, that the records regarding 
Vincenzo Di Paola were made at the request of his maternal 
grandfather to hide the true facts of his illegitimate birth in 
the United States. Petitioner’s evidence in support of his 
claim to United States citizenship consisted of his own testi-
mony and that of his adoptive parents, Crocifissa and Pietro 
Pianetti, and his alleged half brother, Carmen Ripolino.

According to the testimony of the Pianettis, petitioner was 
the illegitimate son of Crocifissa Pianetti’s sister, Angela 
Porello, who left her Italian husband and two daughters in 
1921 to move to the United States with her cousin Giacomo 
Ripolino. Through correspondence with Angela, the Pianettis 
learned in about 1925 that petitioner had been born, that his 
father was Salvatore Agosto, and that Angela had at least two 
other children, including Carmen Ripolino. According to the 
Pianettis, petitioner was sent to live with them and with 
Angela’s parents because Angela could not care for petitioner 
in Ohio. The Pianettis testified that petitioner was never in 
the foundling home, but that the documents presented by the 
Service concerning petitioner’s birth in Italy were created by 
Angela’s father to hide the fact that petitioner was his illegiti-
mate grandson.8

Carmen Ripolino corroborated the testimony of the Pianettis 
in important respects. He testified that his mother was Angela 
Porello, and that she told him when he was a child that he had 
two half sisters in Italy and a half brother whom she had sent 
there to live with her mother. Although Carmen Ripolino 
admitted having no independent knowledge that petitioner 
was the brother who had been sent to Italy, his testimony 
corroborated that of the Pianettis that Angela Porello gave 
birth to a son in this country whom she sent to Italy to live 
with relatives.

Petitioner’s testimony was only partially consistent with 

8 Petitioner and the Pianettis testified that the name Vincenzo Di Paola 
was probably chosen because July 17 was the feast day for Saint Vincent.
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that of his witnesses. Because he possessed a birth certificate 
belonging to one Joseph Agosto, born in Cleveland in 1921, 
which had allegedly been sent to petitioner in Italy by another 
American relative between 1948 and 1950, petitioner main-
tained for a time that he was that Joseph Agosto, the son of 
Salvatore Agosto and his wife Carmela Todaro.9 The birth 
certificate had not actually been issued, however, until some-
time after petitioner claimed to have received it. At the same 
time petitioner also testified that he had been told that his 
mother’s name was Angela Porello and that he lived with his 
grandfather and the Pianettis after coming to Italy as a small 
boy. Petitioner acknowledged that he had been known by 
different names at different times.

There is no doubt that petitioner has not told one story 
consistently throughout his deportation hearings and has at-
tempted to establish his citizenship by relying on any possible 
shred of evidence. Nor is there any doubt that petitioner has 
told different stories about his past to different courts.10 But 
it is noteworthy that, starting in his first deportation hearing, 
petitioner has acknowledged that he is not certain of his true 
parental origins, and that he had been told that his mother was 
Angela Porello. And, given the obvious confusion and uncer-
tainty surrounding the circumstances of petitioner’s birth 
(under either the Service’s theory or that of petitioner), 

9 Salvatore Agosto was sometimes referred to in the deportation proceed-
ings as Arcangelo Agosto. Petitioner claimed they were different names for 
the same man who used one name with his wife, Carmela Todaro, and one 
name with Angela Porello.

10 Petitioner maintained, in connection with a suit to declare his third 
wife his lawful wife, that he had been only 17 at the time of an earlier 
marriage in 1944, though in the deportation proceedings he claimed to have 
been bom no later than 1925. In an effort to obtain leniency at his 
sentencing for falsification of papers in connection with a Federal Housing 
Administration loan, petitioner permitted his attorney to represent to the 
court that petitioner had no prior convictions, even though he did at that 
time have a criminal record in Italy.



760 OCTOBER TERM, 1977

Opinion of the Court 436U.S.

it is hardly surprising that petitioner cannot say with any 
degree of certainty who his true parents might have been.

We need not decide whether petitioner’s testimony, standing 
alone, is so inherently incredible in light of its internal in-
consistencies as to justify denial of de novo judicial review 
of the citizenship claim. In this case, the citizenship claim is 
supported by the testimony of three witnesses whose story, 
while highly unusual, certainly cannot be rejected as a matter 
of law. Their disputed testimony concerning petitioner’s birth 
in this country and subsequent upbringing in Italy is in most 
respects no more unusual than their unchallenged testimony 
concerning other aspects of this family’s relations.11 To accept 
the present claim to United States citizenship, the District 
Court would need only to believe that petitioner was born to 
Angela Porello in Ohio in the mid-1920’s; that he was sent by 
her to live with the Pianettis in Italy; and that Angela’s 
father had the birth records in his native town falsified to 
prevent public knowledge of the birth of an illegitimate child 
to his daughter while still permitting him and other members 
of his family to raise the child.11 12 These events, while out of 

11 For example, Carmen Ripolino testified that he did not know who his 
father was, and that he had two birth certificates, one showing his father 
as Giacomo Ripolino (the man who brought Angela Porello to this country) 
and a second showing his father to be one Charles Litizia. In addition, 
the Pianettis testified to the varied relationships Mrs. Pianetti’s sister, 
Angela Porello, maintained with different men and to her departure from 
Italy with one of those men, leaving behind a husband and two daughters. 
Although the Service may not have challenged this other testimony 
because it was immaterial to the issue of petitioner’s citizenship, its lack 
of materiality and its unflattering character also suggest that the witnesses 
would have had no reason to testify to those events if they had not 
occurred.

12 Since only the registrar signed the entry in the registry of births 
regarding the birth of Vincenzo Di Paola and the witnesses who were 
present were unable to write and only had the document read to them, it 
is certainly not entirely implausible that Angela’s father was able to have 
that record and the notation at the foundling home falsified.
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the ordinary, are not so extraordinary as to compel disbelief 
in their occurrence. Even the Board of Immigration Appeals, 
which rejected petitioner’s claim of citizenship, stated that 
“ [i] t is not beyond the realm of possibility that [petitioner’s] 
claim to United States citizenship is legitimate.” Pet. for 
Cert. viii.

Since the documentary evidence submitted by the Service 
would be refuted by the testimony of petitioner’s witnesses if 
that testimony were accepted by the trier of fact, ibid., there is 
plainly a genuine issue of material fact for the District Court 
on the question of petitioner’s citizenship. Although as the 
trier of fact the District Court might reject the testimony of 
these witnesses because of their interest in the outcome, that 
determination has been committed by Congress to the district 
courts by §106(a)(5)(B) of the Act and not to the courts of 
appeals. The decision of the Court of Appeals must therefore 
be reversed and the case remanded for proceedings consistent 
with this opinion.

Re versed and remanded.

Mr . Justi ce  Powell , with whom Mr . Justice  Rehnquist  
joins, dissenting.

The Court today has construed a statute in a way that 
rewards falsehood and frustrates justice. The statute is 
§ 106 (a) of the Immigration and Naturalization Act, 8 
U. S. C. § 1105a (a) (1976 ed.), adopted in 1961 as part of a 
general revision of the statutory provisions governing judicial 
review of deportation orders. The general revision was de-
signed to prevent repetitious litigation of frivolous claims, and 
“dilatory tactics” used to forestall deportation, by eliminating 
in most instances any review by district courts of deportation 
decisions. Foti v. INS, 375 U. S. 217, 224-225 (1963) J

1“[B]y eliminating review in the district courts, the bill [was intended 
to] obviate one of the primary causes of delay in the final determination 
of all questions which may arise in a deportation proceeding.” 104 Cong.
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The general rule under § 106 (a) leaves deportation matters 
largely to administrative proceedings, subject to review by a 
court of appeals to ensure that the administrative decision is 
supported by “reasonable, substantial, and probative evidence 
on the record considered as a whole.” 8 U. S. C. § 1105 (a) (4) 
(1976 ed.). Section 106 (a) (5), quoted ante, at 751-752, n. 2, 
provides a narrow exception to the general rule when the 
deportation proceeding involves a person claiming to be a 
national of the United States. In such a proceeding, § 106 
(a)(5) requires a reviewing court of appeals to refer the case 
to a district court for a de novo trial when the claimant clears 
two hurdles: first he must show that his claim to United States 
citizenship is not “frivolous,” and then that its resolution 
turns on “a genuine issue of material fact.” As indicated in 
the Court’s opinion, the statute is hardly a model of artful 
draftsmanship. Even so, it is unnecessary to construe it, as 
the Court does, to require a trial de novo in federal district 
court in response to any asserted claim to citizenship turning 
on questions of “credibility,” however farfetched.

There can be no case less deserving of further factual review 
than this one. Petitioner is an ex-convict, convicted of sev-
eral crimes involving moral turpitude. He has told five dif-
ferent stories with respect to his nationality, inventing new 
fabrications to meet the Service’s evidence or whenever they 
served other purposes. See ante, at 759 n. 10. No one has 
believed his stories. Yet he has proved himself a master at 
exploiting the safeguards designed to vindicate bona fide— 
not specious—claims of citizenship. The Court’s holding 
totally frustrates the intent of Congress in enacting § 106 (a), 
in response to the “growing frequency of judicial actions 
being instituted by undesirable aliens whose cases have no 
legal basis or merit, but which are brought solely for the pur-
pose of preventing or delaying indefinitely their deportation

Rec. 17173 (1958) (remarks of Rep. Walter), quoted in Foti v. INS, 375 
U. S., at 225 n. 11.
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from this country.” H. R. Rep. No. 1086, 87th Cong., 1st 
Sess., 22-23 (1961). Rather than putting an end to this abuse 
of our generous procedures, the Court now concludes that 
petitioner is entitled to a, de novo trial of a claim to citizen-
ship so transparently false that none of the numerous judges 
who have passed on it believes it.

I

The Immigration Service claims that petitioner is an 
Italian by birth named Vincenzo Di Paola Pianetti, and 
that he is deportable because his most recent entry into the 
United States was fraudulent and because he has been con-
victed of crimes involving moral turpitude. The Service 
claims that petitioner last entered the United States in 1966, 
purporting to be a citizen of the United States and relying 
on the passport of Joseph Agosto. Petitioner claims he was 
born in Cleveland, Ohio, assigning various dates of birth from 
1921 to 1927, and was named Joseph Agosto; that he was sent 
to Italy when he was 2 or 3 years old; that he lived there with 
his natural mother’s sister and her husband, who later “affili-
ated” him and gave him their name; and that he returned to 
the United States in 1951 or 1952. The issue ultimately is 
one of identity. If petitioner is “Agosto” rather than 
“Pianetti,” he is an American citizen. During the course 
of the instant proceedings, commenced in 1967, not a single 
administrative or judicial official has believed that petitioner 
is not the Italian-born Pianetti.

The proceedings in this case have been protracted. On 
September 5, 1967, the Service issued a show-cause order, and 
notice of hearing, seeking petitioner’s deportation. A full 
hearing was held before an Immigration Judge. The Service 
introduced documentary evidence demonstrating that peti-
tioner was born, taken to a foundling home, and baptized in 
Agrigento, Italy, in 1927, and later was entrusted to the 
Pianettis. See ante, at 757. The Service also demonstrated 
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that petitioner was married to an Italian woman in 1944 and 
had two daughters in Italy. At this first hearing, petitioner 
conceded that the documentary evidence pertained to him, but 
claimed that he really had been born in Cleveland, Ohio, in 
1921, and was named Joseph Agosto. Petitioner produced 
a marriage certificate showing that he was married in Alaska 
in 1953, and that he claimed at the time to be 32 years old 
and not previously married. Petitioner testified that he was 
sent to Italy when he was 4 or 5, and that his belief that he 
was bom in Cleveland was based entirely on the birth certifi-
cate which an uncle sent him from the United States. The 
Service countered with documentary evidence that the birth 
certificate pertained to a Joseph Agosto who had been born in 
Cleveland in 1921 and died in Italy in 1951, and an affidavit 
from Joseph Agosto’s sister that petitioner falsely was using 
the identity of her deceased brother.

The Immigration Judge sustained the charge of the Service 
and entered a deportation order. He concluded that peti-
tioner “presented no credible evidence to show that he is not 
the person [Pianetti] whom the Government claims him to 
be.” App. 14. On appeal, the Board of Immigration Appeals 
remanded the proceedings, “without reviewing the case on the 
merits,” for the Immigration Judge to consider petitioner’s 
contention that he was nondeportable under § 241 (f) of the 
Act, 8 U. S. C. § 1251 (f) (1976 ed.), because of his marriage 
to an American citizen, Mary Marie Agosto.2

Following a second hearing, the Immigration Judge again 
found petitioner not a citizen, deportable (not only because 
he had entered the United States without inspection but also 

2 On June 3, 1968, in connection with a friendly suit to have Mary Marie 
Agosto declared his legal wife, petitioner executed an affidavit which con-
tradicted the story told at the first deportation hearing. The affidavit 
stated that petitioner was bom in 1927, and therefore was only 17 when 
he married his Italian wife in 1944. This would have rendered his first 
marriage invalid and would have validated his American marriage.
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because he had been convicted of several crimes involving 
moral turpitude), and not entitled to relief under §241 (f). 
Again petitioner appealed to the Board of Immigration Ap-
peals. On this appeal petitioner conceded that a Joseph 
Agosto died in Italy in 1951, but maintained that there were 
“two Joseph Agostos,” both bom in Cleveland of the same 
father but different mothers. Petitioner explained the fact 
of only one birth certificate by saying that his mother had 
been the father’s mistress and that the birth of the legitimate 
Joseph Agosto had not been recorded. The Board again de-
clined to reach the merits of petitioner’s claim to citizenship 
and remanded for consideration of “forgiveness” relief under 
§241 (f).

It was not until the third hearing in 1971 that petitioner 
produced three witnesses, the couple who adopted him in 
Italy and his supposed half-brother from Ohio, who testified 
in support of petitioner’s claim to citizenship. Petitioner 
abandoned his other stories of birth in 1921 or 1927, and main-
tained that he was born in Cleveland in 1924, the son of the 
father of the Joseph Agosto who was born in 1921. On 
April 11,1973, the Immigration Judge filed an exhaustive opin-
ion concluding that all of petitioner’s various and contradic-
tory stories were fabrications. App. 23-59. The opinion 
characterized petitioner as having had, since “he was sixteen 
years of age, ... a record of deceit, double-dealing and sub-
terfuge.” Id., at 32. The Board of Immigration Appeals af-
firmed. In the context of affirming the denial of discretionary 
relief from deportation, it observed that petitioner “knowingly 
gave false testimony before the immigration judge; his claim 
to citizenship has been knowingly false since its inception.” 
Pet. for Cert. xii.

Having finally exhausted his administrative remedies, peti-
tioner appealed to the United States Court of Appeals for the 
Ninth Circuit. That court issued its memorandum decision on 
January 24, 1977, and sustained the deportation decision, say-



766 OCTOBER TERM, 1977

Pow el l , J., dissenting 436U.S.

ing: “The evidence presented to the immigration judge does 
not disclose a colorable claim to United States nationality; 
nor does it meet the standard set forth in Kessler v. Strecker, 
307 U. S. 22, 35 (1939)Id., at ii.

We granted certiorari on October 17, 1977. 434 U. S. 901. 
Today the Court hands down a decision entitling petitioner to 
continue his 11-year saga, commencing with a trial de novo in 
a district court.

II

The first flaw in the Court’s reasoning is that it reads out of 
the statute the threshold requirement that the claim to United 
States nationality not be “frivolous.” The Court muses in a 
footnote, without support, that “ [t]he ‘frivolousness’ standard 
apparently refers to the merits of the legal theory underlying 
the citizenship claim,” ante, at 754 n. 4, and therefore has been 
satisfied in this case because petitioner’s theory of citizen-
ship—that he was bom in this country—is not frivolous.

Neither the language of the statute nor its legislative his-
tory sheds any helpful light on the intended meaning of the 
term “frivolous” for purposes of this statute.3 The term may 
well refer in some instances to the underlying legal theory 
of a claim. But to say that this is the exclusive meaning is 
virtually to read the term out of the statute. If all that is 
required for a claim to be considered nonfrivolous is that 
the alleged alien maintain that he was bom in this country, 
patently frivolous claims will pass the first threshold of the 
statute.4 If Congress thought that every claim to birth 

3 The origin of the term in this context seems to have been Ng Fung Ho 
n . White, 259 U. S. 276 (1922), where the Court articulated the consti-
tutional requirement of a judicial hearing when the petitioner “claims 
citizenship and makes a showing that his claim is not frivolous . . . .” 
Id., at 284. The threshold requirement that the claim not be frivolous 
was absent from one of the earlier drafts of § 106 (a) (5). See H. R. Rep. 
No. 2478, 85th Cong., 2d Sess., 1 (1958).

4 Petitioner himself does not argue that a “frivolous” claim to citizenship 
can only be one whose underlying legal theory is frivolous. Petitioner’s
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in this country, however tenuous, merited judicial trial rather 
than judicial review, one would assume it would have so 
provided rather than create a dual system of de novo fact- 
finding by both administrative and judicial proceedings. In 
addition, the legal theory underlying any claim to citizenship 
almost always will be that the purported citizen was born or 
naturalized in the United States. According to the Court’s 
theory, therefore, the underlying legal theory of a claim to 
citizenship rarely will be deemed “frivolous.”

We normally construe statutes to give meaning to each of 
their components. I read Congress’ intent to have been that 
the courts of appeals must examine the administrative record 
to determine whether a claim to citizenship is frivolous for 
any reason.* 5 And it would be difficult to find a more friv-
olous claim to citizenship than this one.6

Ill
Assuming, arguendo, that petitioner’s claim is not frivolous, 

the Court of Appeals was required to transfer the case to a 

counsel conceded before us that if there were uncontested documentary 
evidence of birth in Italy and only the alien’s sworn statement that he was 
born in the United States, “that would be a frivolous claim because [the 
hypothetical case] is really a bare assertion of citizenship without any 
evidentiary support at all.” Tr. of Oral Arg. 10.

5 The courts of appeals are accustomed to determining whether in forma 
pauperis appeals from denials of habeas corpus petitions are “frivolous,” 
and therefore warrant dismissal, under 28 U. S. C. § 1915 (d). Whether 
such an appeal is considered “frivolous” may depend on either the legal 
theory or the facts of the case.

6 In Maroon v. Immigration & Naturalization Service, 364 F. 2d 982 (CA8 
1966), the alleged alien—somewhat like petitioner here—changed his story 
between the deportation proceedings and judicial review, in the face of 
solid contrary documentation offered by the Service. The Court of Ap-
peals concluded: “In this situation, petitioner’s present claim to be a 
national of the United States, wholly unsupported by any substantial 
evidence whatever, and utterly inconsistent with the documents admittedly 
executed by him, would appear to be frivolous” Id., at 989 (emphasis 
supplied).
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district court for a de novo hearing only if it concluded that 
a “genuine issue of material fact” existed. The Court today, 
applying the standard governing summary judgment in the 
federal courts, concludes that a genuine issue of material fact 
exists here because “the citizenship claim is supported by the 
testimony of three witnesses whose story, while highly 
unusual, certainly cannot be rejected as a matter of law.” 
Ante, at 760. The fallacy in this holding is twofold. First, 
it applies an erroneous standard. The Court assumes that 
Congress meant to import the summary judgment standard 
into an entirely different statutory scheme, simply because the 
same words appear in both contexts. While this is a super-
ficially appealing approach, it abdicates our responsibility to 
construe the statute in light of its origin and purpose. The 
second flaw in the Court’s holding lies in its incorrect applica-
tion of the summary judgment standard itself.

A
Section 106 (a)(5) apparently was enacted in order to 

satisfy the constitutional requirement, first enunciated in 
Ng Fung Ho v. White, 259 U. S. 276 (1922), that a resident 
who claims to be a United States citizen and supports the 
claim with the requisite quantum of proof is entitled to a 
judicial determination of his claim to citizenship. Id., at 
282-285; see H. R. Rep. No. 1086, 87th Cong., 1st Sess., 29 
(1961). The Court held that two of the petitioners in Ng 
Fung Ho were entitled to a de novo judicial determination 
of their citizenship claim because they “supported the claim 
by evidence sufficient, if believed, to entitle them to a finding 
of citizenship.”7 259 U. S., at 282.

7 In Ng Fung Ho, two of the petitioners’ claims of citizenship apparently 
were not contradicted by independent evidence presented by the Govern-
ment. Rather, the petitioners had entered the United States lawfully, as 
the foreign-bom sons of a naturalized United States citizen and therefore 
as citizens themselves, and had been issued “certificates of identity.” 
Later, when immigration officials came to suspect perjury in the earlier 
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The standard of proof required by Ng Fung Ho for a judi-
cial hearing was restated in two later cases, both decided 
before the enactment of § 106 (a)(5). In United States ex 
rel. Bilokumsky v. Tod, 263 U. S. 149 (1923)—which, like 
Ng Fung Ho, was written by Mr. Justice Brandeis—no 
claim to citizenship had been made. The Court observed, 
however, that “[i]f, in the deportation proceedings, Bilo-
kumsky had claimed that he was a citizen and had supported 
the claim by substantial evidence, he would have been en-
titled to have his status finally determined by a judicial, as 
distinguished from an executive, tribunal.” 263 U. S., at 152 
(citing Ng Fung Ho, supra) (emphasis supplied). In Kessler 
v. Strecker, 307 U. S. 22, 34-35 (1939), the Court again ob-
served, citing Bilokumsky, that an alien is entitled to a trial 
de novo on a claim of citizenship if supported by “sub-
stantial evidence.” It is clear, therefore, that the consti-
tutional requirement of a de novo judicial hearing is triggered 
only if the person claiming citizenship provides some sub-
stantial evidentiary support for his claim.

The Court’s conclusion that Congress intended to set a 
lower standard in § 106 (a) (5) is not supported by the legis-
lative history. The Court acknowledges but disregards the 
fact that the House Reports antedating enactment of § 106 
(a) (5) contain repeated references to “substantial” and “gen-
uine” claims to citizenship. See ante, at 755; see also H. R. 
Rep. No. 1086, supra, at 28; H. R. Rep. No. 565, 87th Cong., 

proceedings, they sought to deport the petitioners. The petitioners argued 
in this Court that the immigration authorities had not presented any “real 
substantial evidence to support them in attempting ... to set aside the 
former finding of American citizenship. . . .” Brief for Petitioners in 
Ng Fung Ho v. White, O. T. 1921, No. 176, p. 33. Thus the determination 
of citizenship in Ng Fung Ho depended entirely on whether the evidence 
of the petitioners was believed by the factfinder or disbelieved because 
of the Service’s attempt to discredit it. Perhaps this explains the Court’s 
use of the “sufficient, if believed” language.
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1st Sess., 13, 15 (1961). In each of these Reports the refer-
ence to “a substantial claim of U. S. nationality” immediately 
precedes the observation that the statute was meant to satisfy 
the constitutional requirement articulated in Ng Fung Ho.

In the face of this unequivocal evidence of legislative in-
tent, the Court errs in concluding that Congress meant to 
depart from the evidentiary standard stated in Ng Fung Ho, 
as interpreted in Bilokumsky and Kessler. The Court then 
compounds its error by holding that § 106 (a)(5) places a 
court of appeals, in reviewing a decision of the Board of 
Immigration Appeals, in the position of a district court ruling 
upon a motion for summary judgment at the outset of a trial. 
Fed. Rule Civ. Proc. 56 (c). Although there is congruity in 
the “genuine issue of material fact” language, found in both 
§ 106 (a)(5) and Rule 56 (c), there is a controlling difference 
in the settings in which this language is used.

In the usual civil trial, the summary judgment motion is 
entertained before any hearing has taken place. If sustained, 
it forecloses all opportunity for the opposing party to present 
his case before the finder of fact. Subject to appeal, a deci-
sion in favor of the movant in effect deprives his opponent 
of a trial on the facts. The situation to which § 106 (a) (5) 
applies simply is not comparable. That section is part of 
an elaborate administrative procedure in which a claimant 
may present fully his evidence to an Immigration Judge and 
then have it reviewed by the Board of Immigration Appeals. 
There is no summary judgment procedure under the Act and, 
consequently, no danger that a claimant will be denied a full 
evidentiary hearing. In this respect, the standard contained 
in § 106 (a)(5) is more like the standard governing directed 
verdicts, Fed. Rule Civ. Proc. 50, than summary judgments.8

8 When a party moves for a directed verdict, he does so after the 
evidence is in. This is comparable to thé situation confronting a court 
of appeals in a case like this. The formulation of the standard govern-
ing summary judgments and directed verdicts is the same with respect to
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Although the Court of Appeals in this case itself did not 
^observe the witnesses who testified on petitioner’s behalf, it 

was not required to ignore completely the unequivocal opinion 
of the Immigration Judge that petitioner’s witnesses had been 
“coached as to their testimony,” Pet. for Cert, viii; see App. 
41, and that their stories were fabrications. Even if the Court 
of Appeals was not in as good a position to judge these mat-
ters as a judge ruling on a motion for directed verdict, neither 
was it as constricted as a judge ruling on a motion for sum-
mary judgment. As both motions are governed by the “gen-
uine issue of material fact” standard, there is no reason to 
adopt the more restrictive but less appropriate analogy.* 9

This case illustrates forcefully the inappropriateness of the 
summary judgment analogy. Petitioner has had three evi-
dentiary hearings before an Immigration Judge, three appellate 
reviews by the Board of Immigration Appeals, and one review 

the “genuine issue” rule: “Both motions . . . call upon the court to make 
basically the same determination—that there is no geninue issue of fact 
and that the moving party is entitled to prevail as a matter of law.” 10 
C. Wright & A. Miller, Federal Practice & Procedure § 2713, p. 407 (1973). 
Yet a major difference between summary judgment and directed verdict 
is that credibility determinations may enter into the latter but not 
the former. Unlike a summary judgment motion, “a directed verdict 
motion typically would be made after the witness had testified and the 
court could take account of the possibility that he either could not be 
disbelieved or believed by the jury.” Id., at 406.

9 In addition, the Court substitutes its “genuine issue” standard for 
that used even by some of the Courts of Appeals in cases cited by the 
Court with approval. For example, in Rassano v. Immigration & Nat-
uralization Service, 377 F. 2d 971 (CA7 1967), the petitioner and three 
supporting witnesses testified that the petitoner’s father said he had been 
naturalized and that both father and son were citizens. They were unable 
to produce the naturalization papers or to testify that they had seen 
them. The court held that the evidence was insufficient to raise a genuine 
issue of material fact, in part because of the untrustworthiness of the 
testimony. While the Rassano court used the standard of “genuine issue 
of material fact,” in conformity with the statutory language, it surely did 
not use the summary judgment standard endorsed by the Court today.
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each by the Court of Appeals for the Ninth Circuit and the 
United States Supreme Court. One normally would expect 
that at the end of this elaborate sequence of hearings and 
reviews, the case would be concluded. Instead, the Court 
launches petitioner’s litigation anew, bowing to a form of 
words rather than the substance of justice. All that has 
occurred—the entire sequence of eight proceedings—is merely 
prologue. Petitioner’s case now starts afresh in a district 
court in the same way that any civil litigation would com-
mence. He is free to change his testimony—again—and to 
round up new witnesses who will swear to it. If he loses once 
more, he will have an appeal as of right to the Court of 
Appeals; from there, he may file another petition for certio-
rari. This additional round of proceedings probably will take 
several years. Meanwhile, petitioner will continue to enjoy 
the privileges of American citizenship that he has consistently 
abused.

B
Even if one assumes with the Court that the summary 

judgment analogy is appropriate, today’s decision still is 
untenable. Under Rule 56 (c) itself, there must be a degree 
of substantiality to the evidence proffered in opposition to a 
summary judgment motion if the motion is to be defeated. 
See Firemen’s Mutual Ins. Co. v. Aponaug Mfg. Co., 149 
F. 2d 359, 362 (CA5 1945); Whitaker v. Coleman, 115 F. 2d 
305, 306 (CA5 1940); 10 C. Wright & A. Miller, Federal Prac-
tice & Procedure § 2725, p. 512 (1973); 6 J. Moore, Federal 
Practice fl 56.15 [4], p. 56-521 (2d ed. 1976). See also 
Maroon v. Immigration & Naturalization Service, 364 F. 2d 
982, 989 (CA8 1966). A court never is required to accept evi-
dence that is inherently incredible or “ ‘too incredible to be 
accepted by reasonable minds.’ ”10 6 Moore, supra, at 56-621.

10 And while the facts must be viewed in the light most favorable to 
the party opposing summary judgment, this means no more than that
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I believe petitioner’s evidence reasonably cannot be viewed 
in any other light.* 11

In concluding that there is a “genuine issue of material 
fact” presented on this record, under the standard applicable 
to a summary judgment motion, the Court relies primarily 
on the testimony of petitioner’s adoptive parents and sup-
posed half brother, presented for the first time at petitioner’s 
third hearing before the Immigration Judge. In effect, the 
Court applies the summary judgment standard as if the only 
testimony on the record were that adduced at the third hear-
ing. But if the summary judgment standard is to be applied, 
it is necessary to view the evidence submitted by petitioner in 
its totality—as if petitioner, in contesting a summary judg-
ment motion, had submitted three sets of depositions contain-
ing precisely the same evidence presented by him at the three 
administrative hearings. A district court then would be con-
fronted with three significantly different stories, each sworn to 
by petitioner, one belatedly corroborated by his coached kins-
men, and all of them contradicted by authenticated documen-
tary evidence. I doubt that any district court would find peti-
tioner’s evidence sufficient, viewed in its totality, to defeat a 
motion for summary judgment.

“the party opposing a summan judgment motion is to be given the benefit 
of all reasonable doubts and inferences in determining whether a genuine 
issue exists that justifies proceeding to trial.” 10 Wright & Miller, supra, 
at 510 (emphasis supplied).

11 The Board of Immigration Appeals did say: “It is not beyond the 
realm of possibility that [petitioner’s] claim to United States citizenship 
is legitimate.” Pet. for Cert. viii. But the rest of the Board’s statements 
place this one in perspective. Immediately following its acknowledgment 
that petitioner’s claim was not demonstrably impossible, the Board ob-
served that it would have to accept a number of illogical and unrealistic 
propositions in order to accept petitioner’s most recent story. In essence, 
the Board made clear that the story could not be accepted by reasonable 
minds; and it concluded ultimately that petitioner’s claim to citizenship 
“[had] been knowingly false since its inception.” Id., at xii.
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IV
However one may read the unclear language of § 106 

(a)(5), it is at least clear that Congress did not intend 
duplicate judicial proceedings to follow administrative pro-
ceedings simply upon demand. If ‘all that § 106 (a)(5) re-
quires is a swearing contest—even when the Government’s 
case is predicated on documents whose authenticity is uncon-
tested—then every subject of deportation proceedings has it 
within his power to circumvent the obvious intention of the 
statutory scheme to minimize dilatory tactics by deportable 
aliens. The Court today has opened wide this inviting door.



FCC v. NATIONAL CITIZENS COMM. FOR BROADCASTING 775

Syllabus

FEDERAL COMMUNICATIONS COMMISSION v.
NATIONAL CITIZENS COMMITTEE FOR 

BROADCASTING et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT

No. 76-1471. Argued January 16, 1978—Decided June 12, 1978*

After a lengthy rulemaking proceeding, the Federal Communications Com-
mission (FCC) adopted regulations prospectively barring the initial 
licensing or the transfer of newspaper-broadcast combinations where 
there is common ownership of a radio or television broadcast station and 
a daily newspaper located in the same community (“co-located” combina-
tions) . Divestiture of existing co-located combinations was not required 
except in 16 “egregious cases,” where the combination involves the sole 
daily newspaper published in a community and either the sole broadcast 
station or the sole television station providing that entire community 
with a clear signal. Absent waiver, divestiture must be accomplished in 
those 16 cases by January 1, 1980. On petitions for review of the regu-
lations, the Court of Appeals affirmed the FCC’s prospective ban but 
ordered adoption of regulations requiring dissolution of all existing com-
binations that did not qualify for waivers. The court held that the 
limited divestiture requirement was arbitrary and capricious within the 
meaning of § 10 (e) of the Administrative Procedure Act. Held: The 
challenged regulations are valid in their entirety. Pp. 793-815.

(a) The regulations, which are designed to promote diversification of 
the mass media as a whole, are based on public-interest goals that the FCC 
is authorized to pursue. As long as the regulations are not an unreason-
able means for seeking to achieve those goals, they fall within the FCC’s 
general rulemaking authority recognized in United States v. Storer

*Together with No. 76-1521, Channel Two Television Co. et al. v. Na-
tional Citizens Committee for Broadcasting; No. 76-1595, National Asso-
ciation of Broadcasters v. Federal Communications Commission et al.; No. 
76-1604, American Newspaper Publishers Assn. n . National Citizens Com-
mittee for Broadcasting et al.; No. 76-1624, Illinois Broadcasting Co., Inc., 
et al. n . National Citizens Committee for Broadcasting et al.; and No. 76- 
1685, Post Co. et al. n . National Citizens Committee for Broadcasting et al., 
also on certiorari to the same court.
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Broadcasting Co., 351 U. S. 192, and National Broadcasting Co. v. 
United States, 319 U. S. 190. Pp. 793-796.

(b) Although it is contended that the rulemaking record did not con-
clusively establish that the prospective ban would fulfill the stated pur-
pose, “[diversity and its effects are . . . elusive concepts, not easily 
defined let alone measured without making quality judgments objection-
able on both policy and First Amendment grounds,” and evidence of 
specific abuses by common owners is difficult to compile. In light of 
these considerations, the FCC clearly did not take an irrational view of 
the public interest when it decided to impose the prospective ban, and 
was entitled to rely on its judgment, based on experience, that “it is 
unrealistic to expect true diversity from a commonly owned station-
newspaper combination.” In view of changed circumstances in the 
broadcasting industry, moreover, the FCC was warranted in departing 
from its earlier licensing decisions that allowed co-located combinations. 
Pp. 796-797.

(c) The contention that the First Amendment rights of newspaper 
owners are violated by the regulations ignores the fundamental proposi-
tion that there is no “unabridgeable First Amendment right to broad-
cast comparable to the right of every individual to speak, write, or 
publish.” Red Lion Broadcasting Co. v. FCC, 395 U. S. 367, 388. In 
view of the limited broadcast spectrum, allocation and regulation of fre-
quencies are essential. Nothing in the First Amendment prevents such 
allocation as will promote the “public interest” in diversification of the 
mass communications media. A newspaper owner need not forfeit his 
right to publish in order to acquire a station in another community; nor 
is he “singled out” for more stringent treatment than other owners of 
mass media under already existing multiple-ownership rules. Far from 
seeking to limit the flow of information, the FCC has acted “to enhance 
the diversity of information heard by the public without on-going gov-
ernment surveillance of the content of speech.” The regulations are a 
reasonable means of promoting the public interest in diversified mass 
communications, and thus they do not violate the First Amendment 
rights of those who will be denied broadcasting licenses pursuant to 
them. Pp. 798-802.

(d) The limited divestiture requirement reflects a rational weighing 
of competing policies. The FCC rationally concluded that forced dis-
solution of all existing co-located combinations, though fóstering diver-
sity, would disrupt the industry and cause individual hardship and would 
or might harm the public interest in several respects, specifically iden-
tified by the FCC. In the past, the FCC has consistently acted on the 
theory that preserving continuity of meritorious service furthers the
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public interest. And in the instant proceeding the FCC specifically 
noted that the existing newspaper-broadcast combinations had a “long 
record of service” in the public interest and concluded that their replace-
ment by new owners would not guarantee the same level of service, 
would cause serious disruption during the transition period, and would 
probably result in a decline of local ownership. Pp. 803-809.

(e) The function of weighing policies under the public-interest stand-
ard has been delegated by Congress to the FCC in the first instance, 
and there is no basis for a “presumption” that existing newspaper-
broadcast combinations “do not serve the public interest.” Such a 
presumption would not comport with the FCC’s longstanding and judi-
cially approved practice of giving controlling weight in some circum-
stances to its goal of achieving “the best practicable service to the 
public.” There is no statutory or other obligation that diversification 
should be given controlling weight in all circumstances. The FCC has 
made clear that diversification of ownership is a less significant factor 
when the renewal of an existing license as compared with an initial 
licensing application is being considered, and the policy of evaluating 
existing licensees on a somewhat different basis from new applicants 
appears to have been approved by Congress. Since the decision to 
“grandfather” most existing combinations was based on judgments and 
predictions by the FCC, complete factual support in the record was not 
required; “a forecast of the direction in which future public interest 
lies necessarily involves deductions based on the expert knowledge of 
the agency,” FPC v. Transcontinental Gas Pipe Line Corp., 365 U. S. 1, 
Q9. Nor was it arbitrary for the FCC to order divestiture in only the 
16 “egregious cases,” since the FCC made a rational judgment in con-
cluding that the need for diversification was especially great in cases of 
local monopoly. Pp. 809-815.

181 U. S. App. D. C. 1, 555 F. 2d 938, affirmed in part and reversed in 
part.

Mar sha ll , J., delivered the opinion of the Court, in which all other 
Members joined except Bre nn an , J., who took no part in the considera-
tion or decision of the cases.

Erwin N. Griswold argued the cause for petitioners in Nos. 
76-1521, 76-1595, 76-1604, 76-1624, and 76-1685. Ernest W. 
Jennes and Russell H. Carpenter, Jr., filed briefs for petition-
ers in No. 76-1521; Lee Loevinger, David B. Lytle, and Walter 
A. Smith, Jr., filed a brief for petitioner in No. 76-1595; Arthur
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B. Hanson, Aloysius B. McCabe, and Michael Yourshaw filed 
briefs for petitioner in No. 76-1604; John B. Kenkel and Wil-
liam M. Barnard filed a brief for petitioners in No. 76-1624; 
and John H. Midlen and John H. Midlen, Jr., filed a brief for 
petitioners in No. 76-1685.

Daniel M. Armstrong argued the cause for the Federal Com-
munications Commission, petitioner in No. 76-1471 and a 
respondent in No. 76-1595. With him on the briefs were 
Sheldon M. Guttmann and Keith H. Fagan.

Deputy Solicitor General Wallace argued the cause for the 
United States. With him on the brief were Solicitor General 
McCree, Assistant Attorney General Shenefield, Frank H. 
Easterbrook, Barry Grossman, Robert B. Nicholson, and Bruce 
E. Fein.

Charles M. Firestone argued the cause for National Citi-
zens Committee for Broadcasting, a respondent in Nos. 76- 
1471, 76-1521, 76-1604, 76-1624, and 76-1685. With him on 
the brief were Edward J. Kuhlmann and Nolan A. Bowie.

James A. McKenna, Jr., and Thomas N. Frohock filed a brief 
for American Broadcasting Companies, Inc., a respondent in 
Nos. 76-1471, 76-1521, 76-1604, 76-1624, and 76-1685.

R. Russell Eagan, Robert A. Beizer, John P. Southmayd, 
Thomas H. Wall, Alan C. Campbell, Richard Hildreth, and 
James E. Greeley filed a brief for Gray Communications Sys-
tems, Inc., et al., respondents in Nos. 76-1471, 76-1521, 76- 
1595, 76-1604, 76-1624, and 7&-1685.

Paul Dobin and Ian D. Volner filed a brief in No. 76-1471 
for Louisiana Television Broadcasting Corp., as respondent 
under this Court’s Rule 21 (4).+

•[Briefs of amici curiae urging reversal were filed by Mr. Griswold and 
Victor E. F err all, Jr., for Dispatch Printing Co. et al., and by J. Roger 
Wollenberg, Timothy N. Black, John F. Cooney, and John E. Flick for 
Times Mirror Co.

Briefs of amici curiae urging affirmance were filed by the National
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Mr . Justice  Marshall  delivered the opinion of the Court.
At issue in these cases are Federal Communications Com-

mission regulations governing the permissibility of common 
ownership of a radio or television broadcast station and a daily 
newspaper located in the same community. Rules Relating 
to Multiple Ownership of Standard, FM, and Television 
Broadcast Stations, Second Report and Order, 50 F. C. C. 2d 
1046 (1975) (hereinafter cited as Order), as amended upon 
reconsideration, 53 F. C. C. 2d 589 (1975), codified in 47 CFR 
§§ 73.35, 73.240, 73.636 (1976). The regulations, adopted 
after a lengthy rulemaking proceeding, prospectively bar for-
mation or transfer of co-located newspaper-broadcast combina-
tions. Existing combinations are generally permitted to con-
tinue in operation. However, in communities in which there 
is common ownership of the only daily newspaper and the 
only broadcast station, or (where there is more than one 
broadcast station) of the only daily newspaper and the only 
television station, divestiture of either the newspaper or the 
broadcast station is required within five years, unless grounds 
for waiver are demonstrated.

The questions for decision are whether these regulations 
either exceed the Commission’s authority under the Commu-
nications Act of 1934, 48 Stat. 1064, as amended, 47 U. S. C. 
§ 151 et seq. (1970 ed. and Supp. V), or violate the First or 
Fifth Amendment rights of newspaper owners; and whether 
the lines drawn by the Commission between new and existing 
newspaper-broadcast combinations, and between existing com-
binations subject to divestiture and those allowed to continue 
in operation, are arbitrary or capricious within the meaning 
of § 10 (e) of the Administrative Procedure Act, 5 U. S. C. 
§ 706 (2)(A) (1976 ed.). For the reasons set forth below, we 
sustain the regulations in their entirety.

Emergency Civil Liberties Foundation, and by Earle K. Moore for the 
Office of Communication of the United Church of Christ et al.
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I
A

Under the regulatory scheme established by the Radio Act 
of 1927, 44 Stat. 1162, and continued in the Communications 
Act of 1934, no television or radio broadcast station may 
operate without a license granted by the Federal Communica-
tions Commission. 47 U. S. C. § 301. Licensees who wish 
to continue broadcasting must apply for renewal of their 
licenses every three years, and the Commission may grant 
an initial license or a renewal only if it finds that the public 
interest, convenience, and necessity will be served thereby. 
§§ 307 (a), (d), 308 (a), 309 (a), (d).

In setting its licensing policies, the Commission has long 
acted on the theory that diversification of mass media owner-
ship serves the public interest by promoting diversity of pro-
gram and service viewpoints, as well as by preventing undue 
concentration of economic power. See, e. g., Multiple Own-
ership of Standard, FM and Television Broadcast Stations, 45 
F. C. C. 1476, 1476-1477 (1964). This perception of the pub-
lic interest has been implemented over the years by a series 
of regulations imposing increasingly stringent restrictions on 
multiple ownership of broadcast stations. In the early 1940’s, 
the Commission promulgated rules prohibiting ownership or 
control of more than one station in the same broadcast service 
(AM radio, FM radio, or television) in the same community.1

1 See Multiple Ownership of Standard Broadcast Stations (AM radio), 
8 Fed. Reg. 16065 (1943); Rules and Regulations Governing Commercial 
Television Broadcast Stations, § 4.226, 6 Fed. Reg. 2284, 2284r-2285 (1941); 
Rules Governing Standard and High Frequency Broadcast Stations (FM 
radio), § 3.228 (a), 5 Fed. Reg. 2382, 2384 (1940). In 1941 the Commis-
sion issued “chain broadcasting” regulations that, among other things, 
prohibited any organization from operating more than one broadcast net-
work and barred any network from owning more than one standard 
broadcast station in the same community. See National Broadcasting Co. 
v. United States, 319 U. S. 190, 193, 206-208 (1943). In 1964 the 
Commission tightened its multiple-ownership regulations so as to prohibit
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In 1953, limitations were placed on the total number of sta-
tions in each service a person or entity may own or control.* 2 
And in 1970, the Commission adopted regulations prohibiting, 
on a prospective basis, common ownership of a VHF television 
station and any radio station serving the same market.3

More generally, “[diversification of control of the media 
of mass communications” has been viewed by the Commission 
as “a factor of primary significance” in determining who, 
among competing applicants in a comparative proceeding, 
should receive the initial license for a particular broadcast 
facility. Policy Statement on Comparative Broadcast Hear-
ings, 1 F. C. C. 2d 393, 394-395 (1965) (italics omitted). 
Thus, prior to adoption of the regulations at issue here, the 
fact that an applicant for an initial license published a news-
paper in the community to be served by the broadcast station 
was taken into account on a case-by-case basis, and resulted in 
some instances in awards of licenses to competing applicants.4

common ownership of any stations in the same broadcast service that have 
overlaps in certain service contours. See Multiple Ownership of Standard, 
FM and Television Broadcast Stations, 45 F. C. C. 1476 (1964).

2 See Multiple Ownership of AM, FM and Television Broadcast Stations, 
18 F. C. C. 288 (1953). The regulations limited each person to a total of 
seven AM radio stations, seven FM radio stations, and five VHF television 
stations. In United States v. Storer Broadcasting Co., 351 U. S. 192 
(1956), the regulations were upheld by this Court.

3 Multiple Ownership of Standard, FM and Television Broadcast Sta-
tions, 22 F. C. C. 2d 306 (1970), as modified, 28 F. C. C. 2d 662 (1971). 
No divestiture of existing television-radio combinations was required. The 
regulations also provided that license applications involving common 
ownership of a UHF television station and a radio station serving the same 
market would be considered on a case-by-case basis and that common 
ownership of AM and FM radio stations serving the same market would 
be permitted.

4 See, e. g., McClatchy Broadcasting Co. v. FCC, 99 U. S. App. D. C. 
195, 239 F. 2d 15 (1956), cert, denied, 353 U. S. 918 (1957); Scripps- 
Howard Radio, Inc. v. FCC, 89 U. S. App. D. C. 13, 189 F. 2d 677, cert, 
denied, 342 U. S. 830 (1951).

In the early 1940’s, the Commission considered adopting rules barring
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Diversification of ownership has not been the sole consid-
eration thought relevant to the public interest, however. The 
Commission’s other, and sometimes conflicting, goal has been 
to ensure “the best practicable service to the public.” Id., 
at 394. To achieve this goal, the Commission has weighed 
factors such as the anticipated contribution of the owner to 
station operations, the proposed program service, and the past 
broadcast record of the applicant—in addition to diversifica-
tion of ownership—in making initial comparative licensing 
decisions. See id., at 395-400. Moreover, the Commission 
has given considerable weight to a policy of avoiding undue 
disruption of existing service.* 5 As a result, newspaper own-

common ownership of newspapers and radio stations, see Order Nos. 79 and 
79-A, 6 Fed. Reg. 1580, 3302 (1941), but, after an extensive rulemaking 
proceeding, decided to deal with the problem on an ad hoc basis, 
Newspaper Ownership of Radio Stations, Notice of Dismissal of Proceed-
ing, 9 Fed. Reg. 702 (1944).

5 The Commission’s policy with respect to license renewals has undergone 
some evolution, but the general practice has been to place considerable 
weight on the incumbent’s past performance and to grant renewal—even 
where the incumbent is challenged by a competing applicant—if the 
incumbent has rendered meritorious service. In 1970 the Commission 
adopted a policy statement purporting to codify its previous practice as 
to comparative license renewal hearings. Policy Statement Concerning 
Comparative Hearings Involving Regular Renewed Applicants, 22 F. C. C. 
2d 424. Citing considerations of predictability and stability, the state-
ment adopted the policy that, where an incumbent’s program service 
“has been substantially attuned to meeting the needs and interests of its 
area,” the incumbent would be granted an automatic preference over any 
new applicant without consideration of other factors—including diversifica-
tion of ownership—that are taken into account in initial licensing decisions. 
Id., at 425. This policy statement was overturned on appeal, Citizens 
Communications Center v. FCC, 145 U. S. App. D. C. 32, 447 F. 2d 1201 
(1971), on the ground that the Commission was required to hold full 
hearings at which all relevant public-interest factors would be considered. 
The court agreed with the Commission, however, that “incumbent licensees 
should be judged primarily on their records of past performance.” Id., at 
44, 447 F. 2d, at 1213. The court stated further that “superior perform-
ance [by an incumbent] should be a plus of major significance in renewal
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ers in many instances have been able to acquire broadcast 
licenses for stations serving the same communities as their 
newspapers, and the Commission has repeatedly renewed such 
licenses on findings that continuation of the service offered by 
the common owner would serve the public interest. See 
Order, at 1066-1067, 1074-1075.

B
Against this background, the Commission began the instant 

rulemaking proceeding in 1970 to consider the need for a more 
restrictive policy toward newspaper ownership of radio and 
television broadcast stations. Further Notice of Proposed 
Rulemaking (Docket No. 18110), 22 F. C. C. 2d 339 (1970).* 6 
Citing studies showing the dominant role of television sta-
tions and daily newspapers as sources of local news and other 
information, id., at 346; see id., at 344r-346,7 the notice of 

proceedings.” Ibid, (emphasis in original). After the instant regulations 
were promulgated, the Commission adopted a new policy statement in 
response to the Citizens Communications decision, returning to a case-by- 
case approach in which all factors would be considered, but in which the 
central factor would still be the past performance of the incumbent. In 
re Formulation of Policies Relating to the Broadcast Renewal Applicant, 
Stemming from the Comparative Hearing Process, 66 F. C. C. 2d 419 
(1977), pet. for review pending sub nom. National Black Media Coalition 
v. FCC, No. 77-1500 (CADO).

6 This proceeding was a continuation of the earlier proceeding that had 
resulted in adoption of regulations barring new licensing of radio-VHF 
television combinations in the same market, while permitting AM-FM 
combinations and consigning radio-UHF television combinations to case- 
by-case treatment. See supra, at 781, and n. 3. In addition to the proposal 
with respect to common ownership of newspapers and broadcast stations, 
the Further Notice of Proposed Rulemaking suggested the possibility of 
prohibiting AM-FM combinations and requiring divestiture of existing 
television-radio combinations serving the same market, but these latter 
proposals were not adopted and they are not at issue here. See Order, 
at 1052-1055.

7 The studies generally showed that radio was the third most important 
source of news, ranking ahead of magazines and other periodicals. See 22 
F. C. C. 2d, at 345.
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rulemaking proposed adoption of regulations that would 
eliminate all newspaper-broadcast combinations serving the 
same market, by prospectively banning formation or transfer 
of such combinations and requiring dissolution of all existing 
combinations within five years, id., at 346. The Commission 
suggested that the proposed regulations would serve “the 
purpose of promoting competition among the mass media in-
volved, and maximizing diversification of service sources and 
viewpoints.” Ibid. At the same time, however, the Commis-
sion expressed “substantial concern” about the disruption 
of service that might result from divestiture of existing com-
binations. Id., at 348. Comments were invited on all aspects 
of the proposed rules.

The notice of rulemaking generated a considerable response. 
Nearly 200 parties, including the Antitrust Division of the 
Justice Department, various broadcast and newspaper inter-
ests, public interest groups, and academic and research entities, 
filed comments on the proposed rules. In addition, a number 
of studies were submitted, dealing with the effects of news-
paper-broadcast cross-ownership on competition and station 
performance, the economic consequences of divestiture, and 
the degree of diversity present in the mass media. In March 
1974, the Commission requested further comments directed 
primarily to the core problem of newspaper-television station 
cross-ownership, Memorandum Opinion and Order (Docket 
No. 18110), 47 F. C. C. 2d 97 (1974), and close to 50 sets of 
additional comments were filed. In July 1974, the Commission 
held three days of oral argument, at which all parties who 
requested time were allowed to speak.

The regulations at issue here were promulgated and ex-
plained in a lengthy report and order released by the Com-
mission on January 31, 1975. The Commission concluded, 
first, that it had statutory authority to issue the regulations 
under the Communications Act, Order, at 1048, citing 47 
U. S. C. §§ 2 (a), 4 (i), 4 (j), 301, 303, 309 (a), and that the
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regulations were valid under the First and Fifth Amendments 
to the Constitution, Order, at 1050-1051. It observed that 
“[t]he term public interest encompasses many factors includ-
ing ‘the widest possible dissemination of information from 
diverse and antagonistic sources.’ ” Order, at 1048, quoting 
Associated Press v. United States, 326 U. S. 1, 20 (1945), and 
that “ownership carries with it the power to select, to edit, and 
to choose the methods, manner and emphasis of presentation,” 
Order, at 1050. The Order further explained that the pro-
spective ban on creation of co-located newspaper-broadcast 
combinations was grounded primarily in First Amendment 
concerns, while the divestiture regulations were based on both 
First Amendment and antitrust policies. Id., at 1049. In 
addition, the Commission rejected the suggestion that it 
lacked the power to order divestiture, reasoning that the statu-
tory requirement of license renewal every three years neces-
sarily implied authority to order divestiture over a five-year 
period. Id., at 1052.

After reviewing the comments and studies submitted by the 
various parties during the course of the proceeding, the Com-
mission then turned to an explanation of the regulations and 
the justifications for their adoption. The prospective rules, 
barring formation of new broadcast-newspaper combinations 
in the same market, as well as transfers of existing combina-
tions to new owners, were adopted without change from the 
proposal set forth in the notice of rulemaking.8 While recog-

8 The rules prohibit a newspaper owner from acquiring a license for a 
co-located broadcast station, either by transfer or by original licensing; if 
a broadcast licensee acquires a daily newspaper in the same market, it 
must dispose of its license within a year or by the time of its next renewal 
date, whichever comes later. See Order, at 1074-1076, 1099-1107. Non-
commercial educational television stations and college newspapers are not 
included within the scope of the rules. 47 CFR § 73.636, and n. 10 (1976). 
For purposes of the rules, ownership is defined to include operation or 
control, § 73.636 n. 1 ; a “daily newspaper” is defined as “one which is 
published four or more days per week, which is in the English language
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nizing the pioneering contributions of newspaper owners to 
the broadcast industry, the Commission concluded that 
changed circumstances made it possible, and necessary, for all 
new licensing of broadcast stations to “be expected to add to 
local diversity.” Id., at 1075.* 9 In reaching this conclu-
sion, the Commission did not find that existing co-located 
newspaper-broadcast combinations had not served the public 
interest, or that such combinations necessarily “spea[k] with 
one voice” or are harmful to competition. Id., at 1085, 1089. 
In the Commission’s view, the conflicting studies submitted 
by the parties concerning the effects of newspaper ownership 
on competition and station performance were inconclusive, 
and no pattern of specific abuses by existing cross-owners was 
demonstrated. See id., at 1072-1073, 1085, 1089. The pro-
spective rules were justified, instead, by reference to the Com-
mission’s policy of promoting diversification of ownership: 
Increases in diversification of ownership would possibly result 
in enhanced diversity of viewpoints, and, given the absence of 
persuasive countervailing considerations, “even a small gain 
in diversity” was “worth pursuing.” Id., at 1076, 1080 n. 30.

With respect to the proposed across-the-board divestiture 
requirement, however, the Commission concluded that “a 
mere hoped-for gain in diversity” was not a sufficient justifi-
cation. Id., at 1078. Characterizing the divestiture issues as 
“the most difficult” presented in the proceeding, the Order 
explained that the proposed rules, while correctly recognizing 
the central importance of diversity considerations, “may have

and which is circulated generally in the community of publication,” 
§ 73.636 n. 10; and a broadcast station is considered to serve the same 
community as a newspaper if a specified service contour of the station— 
“Grade A” for television, 2 mV/m for AM, and 1 mV/m for FM— 
encompasses the city in which the newspaper is published, Order, at 1075.

9 The Commission did provide, however, for waiver of the prospective 
ban in exceptional circumstances. See Order, at 1076 n. 24, 1077; Memo-
randum Opinion and Order (Docket No. 18110), 53 F. C. C. 2d 589, 591, 
592 (1975).
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given too little weight to the consequences which could be 
expected to attend a focus on the abstract goal alone.” Ibid. 
Forced dissolution would promote diversity, but it would also 
cause “disruption for the industry and hardship for individual 
owners,” “resulting in losses or diminution of service to the 
public.” Id., at 1078, 1080.

The Commission concluded that in light of these counter-
vailing considerations divestiture was warranted only in “the 
most egregious cases,” which it identified as those in which a 
newspaper-broadcast combination has an “effective monopoly” 
in the local “marketplace of ideas as well as economically.” 
Id., at 1080-1081. The Commission recognized that any 
standards for defining which combinations fell within that 
category would necessarily be arbitrary to some degree, but 
“[a] choice had to be made.” Id., at 1080. It thus decided 
to require divestiture only where there was common ownership 
of the sole daily newspaper published in a community and 
either (1) the sole broadcast station providing that entire 
community with a clear signal, or (2) the sole television station 
encompassing the entire community with a clear signal. Id., 
at 1080-1084.10

10 Radio and television stations are treated the same under the regulations 
to the extent that, if there is only one broadcast station serving a com-
munity—regardless of whether it is a radio or television station—common 
ownership of it and a co-located daily newspaper is barred. On the other 
hand, radio and television stations are given different weight to the extent 
that the presence of a radio station does not exempt a newspaper-television 
combination from divestiture, whereas the presence of a television station 
does exempt a newspaper-radio combination. The latter difference in 
treatment was explained on the ground that “[realistically, a radio station 
cannot be considered the equal of either the paper or the television station 
in any sense, least of all in terms of being a source for news or for being 
the medium turned to for discussion of matters of local concern.” Order, 
at 1083. The Commission also explained that the regulations did not take 
into account the presence of magazines and other periodicals, or out-of- 
town radio or television stations not encompassing the entire community 
with a clear signal, since—aside from their often small market share—these 
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The Order identified 8 television-newspaper and 10 radio-
newspaper combinations meeting the divestiture criteria. Id., 
at 1085, 1098. Waivers of the divestiture requirement were 
granted sua sponte to 1 television and 1 radio combination, 
leaving a total of 16 stations subject to divestiture. The 
Commission explained that waiver requests would be enter-
tained in the latter cases,11 but, absent waiver, either the 
newspaper or the broadcast station would have to be divested 
by January 1,1980. Id., at 1084-1086.11 12

sources could not be depended upon for coverage of local issues. See id., 
at 1081-1082.

11 While noting that the Commission “would not be favorably inclined to 
grant any request premised on views rejected when the rule was adopted,” 
the Order stated that temporary or permanent waivers might be granted 
if the common owner were unable to sell his station or could sell it only at 
an artificially depressed price; if it could be shown that separate ownership 
of the newspaper and the broadcast station “cannot be supported in the 
locality”; or, more generally, if the underlying purposes of the divestiture 
rule “would be better served by continuation of the current ownership 
pattern.” Id., at 1085.

12 As to existing newspaper-broadcast combinations not subject to the 
divestiture requirement, the Commission indicated that, within certain 
limitations, issues relating to concentration of ownership would continue to 
be considered on a case-by-case basis in the context of license renewal 
proceedings. Thus, while making clear the Commission’s view that renewal 
proceedings were not a proper occasion for any “overall restructuring” of 
the broadcast industry, the Order stated that diversification of ownership 
would remain a relevant consideration in renewal proceedings in which 
common owners were challenged by competing applicants. Id., at 1088 
(emphasis in original); see id., at 1087-1089; n. 5, supra. The Order 
suggested, moreover, that where a petition to deny renewal is filed, but no 
competing applicant steps forward, the renewal application would be set for 
hearing if a sufficient showing were made of specific abuses by a common 
owner, or of economic monopolization of the sort that would violate the 
Sherman Act. Order, at 1080 n. 29,1088.

The Order does not make clear the extent to which hearings will be 
available on petitions to deny renewal that do not allege specific abuses or 
economic monopolization. Counsel for the Commission informs us, how-
ever, that the Order was intended to “limi[t] such challengers only to the
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On petitions for reconsideration, the Commission reaffirmed 
the rules in all material respects. Memorandum Opinion and 
Order (Docket No. 18110), 53 F. C. C. 2d 589 (1975).

C
Various parties—including the National Citizens Commit-

tee for Broadcasting (NCCB), the National Association of 
Broadcasters (NAB), the American Newspaper Publishers 
Association (ANPA), and several broadcast licensees subject 
to the divestiture requirement—petitioned for review of the 
regulations in the United States Court of Appeals for the 
District of Columbia Circuit, pursuant to 47 U. S. C. § 402 (a) 
and 28 U. S. C. §§ 2342 (1), 2343 (1970 ed. and Supp. V). 
Numerous other parties intervened, and the United States— 
represented by the Justice Department—was made a respond-
ent pursuant to 28 U. S. C. §§ 2344, 2348. NAB, ANPA, and 
the broadcast licensees subject to divestiture argued that the 
regulations went too far in restricting cross-ownership of 
newspapers and broadcast stations; NCCB and the Justice 
Department contended that the regulations did not go far 
enough and that the Commission inadequately justified its 
decision not to order divestiture on a more widespread basis.

Agreeing substantially with NCCB and the Justice Depart-
ment, the Court of Appeals affirmed the prospective ban on 
new licensing of co-located newspaper-broadcast combinations, 
but vacated the limited divestiture rules, and ordered the 
Commission to adopt regulations requiring dissolution of all 
existing combinations that did not qualify for a waiver under 
the procedure outlined in the Order. 181 U. S. App. D. C. 1, 
555 F. 2d 938 (1977); see n. 11, supra. The court held, first, 
that the prospective ban was a reasonable means of furthering 

extent that [the Commission] will not permit them to re-argue in an 
adjudicatory setting the question already decided in this rulemaking, i. e., 
in what circumstances is the continued existence of co-located newspaper-
broadcast combinations per se undesirable.” Reply Brief for Petitioner 
in No. 76-1471, p. 8; see n. 13, infra.
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“the highly valued goal of diversity” in the mass media, 181 
U. S. App. D. C., at 17, 555 F. 2d, at 954, and was therefore 
not without a rational basis. The court concluded further 
that, since the Commission “explained why it considers diver-
sity to be a factor of exceptional importance,” and since 
the Commission’s goal of promoting diversification of mass 
media ownership was strongly supported by First Amendment 
and antitrust policies, it was not arbitrary for the prospective 
rules to be “based on [the diversity] factor to the exclusion 
of others customarily relied on by the Commission.” Id., at 
13 n. 33, 555 F. 2d, at 950 n. 33; see id., at 11-12, 555 F. 2d, 
at 948-949.

The court also held that the prospective rules did not ex-
ceed the Commission’s authority under the Communications 
Act. The court reasoned that the public interest standard 
of the Act permitted, and indeed required, the Commission to 
consider diversification of mass media ownership in making 
its licensing decisions, and that the Commission’s general rule-
making authority under 47 U. S. C. §§ 303 (r) and 154 (i) 
allowed the Commission to adopt reasonable license qualifica-
tions implementing the public-interest standard. 181 U. S. 
App. D. C., at 14-15, 555 F. 2d, at 951-952. The court con-
cluded, moreover, that since the prospective ban was designed 
to “increas[e] the number of media voices in the community,” 
and not to restrict or control the content of free speech, the 
ban would not violate the First Amendment rights of news-
paper owners. Id., at 16-17, 555 F. 2d, at 953-954.

After affirming the prospective rules, the Court of Appeals 
invalidated the limited divestiture requirement as arbitrary 
and capricious within the meaning of § 10 (e) of the Adminis-
trative Procedure Act (APA), 5 U. S. C. § 706 (2) (A) (1976 
ed.). The court’s primary holding was that the Commission 
lacked a rational basis for “grandfathering” most existing 
combinations while banning all new combinations. The court 
reasoned that the Commission’s own diversification policy, as
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reinforced by First Amendment policies and the Commission’s 
statutory obligation to “encourage the larger and more effective 
use of radio in the public interest,” 47 U. S. C. § 303 (g), re-
quired the Commission to adopt a “presumption” that stations 
owned by co-located newspapers “do not serve the public inter-
est,” 181 U. S. App. D. C., at 25-26,555 F. 2d, at 962-963. The 
court observed that, in the absence of countervailing policies, 
this “presumption” would have dictated adoption of an across- 
the-board divestiture requirement, subject only to waiver “in 
those cases where the evidence clearly discloses that cross-
ownership is in the public interest.” Id., at 29, 555 F. 2d, at 
966. The countervailing policies relied on by the Commission 
in its decision were, in the court’s view, “lesser policies” which 
had not been given as much weight in the past as its diversifi-
cation policy. Id., at 28, 555 F. 2d, at 965. And “the 
record [did] not disclose the extent fo which divestiture would 
actually threaten these [other policies].” Ibid. The court 
concluded, therefore, that it was irrational for the Commission 
not to give controlling weight to its diversification policy and 
thus to extend the divestiture requirement to all existing 
combinations.13

The Court of Appeals held further that, even assuming 
a difference in treatment between new and existing combina-

13 The Court of Appeals apparently believed that, under the terms of the 
Order, future petitions to deny license renewal to existing cross-owners could 
be set for hearing only if they alleged economic monopolization, and not if 
they alleged specific programming abuses. See 181 U. S. App. D. C., at 29 
n. 108, 555 F. 2d, at 966 n. 108. On the basis of this assumption, the court 
held that the standards for petitions to deny were unreasonable. Since we 
do not read the Order as foreclosing the possibility of a hearing upon a 
claim of specific abuses, and since the Commission itself is apparently of 
the view that the only issue foreclosed in petitions to deny is the question 
of whether newspaper-broadcast ownership is per se undesirable, see n. 12, 
supra, we cannot say that the Order itself unreasonably limits the avail-
ability of petitions to deny renewal. The reasonableness of the Commis-
sion’s actions on particular petitions to deny filed subsequent to the Order 
is, of course, not before us at this time.



792 OCTOBER TERM, 1977

Opinion of the Court 436U.S.

tions was justifiable, the Commission lacked a rational basis 
for requiring divestiture in the 16 “egregious” cases while 
allowing the remainder of the existing combinations to con-
tinue in operation. The court suggested that “limiting dives-
titure to small markets of ‘absolute monopoly’ squanders the 
opportunity where divestiture might do the most good,” since 
“[d]ivestiture . . . may be more useful in the larger markets.” 
Id., at 29, 555 F. 2d, at 966. The court further observed that 
the record “[did] not support the conclusion that divestiture 
would be more harmful in the grandfathered markets than in 
the 16 affected markets,” nor did it demonstrate that the need 
for divestiture was stronger in those 16 markets. Ibid. On 
the latter point, the court noted that, “ [although the af-
fected markets contain fewer voices, the amount of diversity 
in communities with additional independent voices may in 
fact be no greater.” Ibid.

The Commission, NAB, ANPA, and several cross-owners 
who had been intervenors below, and whose licenses had been 
grandfathered under the Commission’s rules but were subject 
to divestiture under the Court of Appeals’ decision, petitioned 
this Court for review.14 We granted certiorari, 434 U. S. 815 
(1977), and we now affirm the judgment of the Court of 
Appeals insofar as it upholds the prospective ban and reverse 
the judgment insofar as it vacates the limited divestiture 
requirement.15

14 Upon motion of the Commission the Court of Appeals temporarily 
stayed its mandate—insofar as it overturned the Commission’s limited 
divestiture requirement—pending the filing of a petition for certiorari by 
the Commission. 181 U. 8. App. D. C. 30, 555 F. 2d 967 (1977). The 
Commission filed its petition for certiorari within the time allotted by the 
Court of Appeals, and thus the stay has remained in effect. See 28 
U. S. C. § 2101 (f); Fed. Rule App. Proc. 41 (b).

15 Several of the petitioners contend that the Court of Appeals exceeded 
the proper role of a reviewing court by directing the Commission to adopt 
a rule requiring divestiture of all existing combinations, rather than allowing 
the Commission to reconsider its decision and formulate its own approach
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II
Petitioners NAB and ANPA contend that the regulations 

promulgated by the Commission exceed its statutory rule-
making authority and violate the constitutional rights of 
newspaper owners. We turn first to the statutory, and then 
to the constitutional, issues.

A

(1)
Section 303 (r) of the Communications Act, 47 U. S. C. 

§ 303 (r), provides that “the Commission from time to time, 
as public convenience, interest, or necessity requires, shall . . . 
[m]ake such rules and regulations and prescribe such restric-
tions and conditions, not inconsistent with law, as may be 
necessary to carry out the provisions of [the Act].” See also 
47 U. S. C. §154 (i). As the Court of Appeals recognized, 181 
U. S. App. D. C., at 14, 555 F. 2d, at 951, it is now well estab-
lished that this general rulemaking authority supplies a 
statutory basis for the Commission to issue regulations codi-
fying its view of the public-interest licensing standard, so long 
as that view is based on consideration of permissible factors 
and is otherwise reasonable. If a license applicant does not 
qualify under standards set forth in such regulations, and does 
not proffer sufficient grounds for waiver or change of those 
standards, the Commission may deny the application without 
further inquiry. See United States v. Storer Broadcasting Co.,

in light of the legal principles set forth by the court. Petitioners cite 
well-established authority to the effect that, absent extraordinary circum-
stances, “the function of the reviewing court ends when an error of law is 
laid bare. At that point the matter once more goes to the Commission for 
reconsideration.” FPC v. Idaho Power Co., 344 U. S. 17, 2Q (1952); 
accord, NLRB v. Food Store Employees, 417 U. S. 1, 9^-10 (1974); South 
Prairie Constr. Co. v. Operating Engineers, 425 U. S. 800, 805-806 (1976). 
In light of our disposition of these cases, we need not decide whether the 
Court of Appeals was justified in departing from the latter course of action.
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351 U. S. 192 (1956); National Broadcasting Co. v. United 
States, 319 U. S. 190 (1943).

This Court has specifically upheld this rulemaking authority 
in the context of regulations based on the Commission’s policy 
of promoting diversification of ownership. In United States 
v. Storer Broadcasting Co., supra, we sustained the portion of 
the Commission’s multiple-ownership rules placing limitations 
on the total number of stations in each broadcast service a 
person may own or control. See n. 2, supra. And in National 
Broadcasting Co. v. United States, supra, we affirmed regula-
tions that, inter alia, prohibited broadcast networks from 
owning more than one AM radio station in the same commu-
nity, and from owning “ ‘any standard broadcast station in any 
locality where the existing standard broadcast stations are so 
few or of such unequal desirability . . . that competition 
would be substantially restrained by such licensing.’ ” See 
319 U. S., at 206-208 ; n. 1, supra.

Petitioner NAB attempts to distinguish these cases on the 
ground that they involved efforts to increase diversification 
within the boundaries of the broadcasting industry itself, 
whereas the instant regulations are concerned with diversifica-
tion of ownership in the mass communications media as a 
whole. NAB contends that, since the Act confers jurisdiction 
on the Commission only to regulate “communication by wire 
or radio,” 47 U. S. C. § 152 (a), it is impermissible for the 
Commission to use its licensing authority with respect to 
broadcasting to promote diversity in an overall communica-
tions market which includes, but is not limited to, the broad-
casting industry.

This argument undersells the Commission’s power to regulate 
broadcasting in the “public interest.” In making initial 
licensing decisions between competing applicants, the Com-
mission has long given “primary significance” to “diversifica-
tion of control of the media of mass communications,” and has 
denied licenses to newspaper owners on the basis of this policy
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in appropriate cases. See supra, at 781, and n. 4. As we 
have discussed on several occasions, see, e. g., National Broad-
casting Co. v. United States, supra, at 210-218; Red Lion 
Broadcasting Co. v. FCC, 395 U. S. 367, 375-377, 387-388 
(1969), the physical scarcity of broadcast frequencies, as well 
as problems of interference between broadcast signals, led 
Congress to delegate broad authority to the Commission to 
allocate broadcast licenses in the “public interest.” And 
“[t]he avowed aim of the Communications Act of 1934 was to 
secure the maximum benefits of radio to all the people of the 
United States.” National Broadcasting Co. v. United States, 
supra, at 217. It was not inconsistent with the statutory 
scheme, therefore, for the Commission to conclude that the 
maximum benefit to the “public interest” would follow from 
allocation of broadcast licenses so as to promote diversification 
of the mass media as a whole.

Our past decisions have recognized, moreover, that the First 
Amendment and antitrust values underlying the Commission’s 
diversification policy may properly be considered by the 
Commission in determining where the public interest lies. 
“[T]he ‘public interest’ standard necessarily invites reference 
to First Amendment principles,” Columbia Broadcasting Sys-
tem, Inc. v. Democratic National Committee, 412 U. S. 94, 122 
(1973), and, in particular, to the First Amendment goal of 
achieving “the widest possible dissemination of information 
from diverse and antagonistic sources,” Associated Press v. 
United States, 326 U. S., at 20. See Red Lion Broadcasting 
Co. v. FCC, supra, at 385, 390. See also United States v. 
Midwest Video Corp., 406 U. S. 649, 667-669, and n. 27 
(1972) (plurality opinion). And, while the Commission does 
not have power to enforce the antitrust laws as such, it is per-
mitted to take antitrust policies into account in making licens-
ing decisions pursuant to the public-interest standard. See, 
e. g., United States v. Radio Corp, of America, 358 U. S. 334, 
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351 (1959); National Broadcasting Co. v. United States, 
supra, at 222-224. Indeed we have noted, albeit in dictum:

“[I]n a given case the Commission might find that anti-
trust considerations alone would keep the statutory stand-
ard from being met, as when the publisher of the sole 
newspaper in an area applies for a license for the only 
available radio and television facilities, which, if granted, 
would give him a monopoly of that area’s major media 
of mass communication.” United States v. Radio Corp, 
of America, supra, at 351-352.

(2)

It is thus clear that the regulations at issue are based on 
permissible public-interest goals and, so long as the regula-
tions are not an unreasonable means for seeking to achieve 
these goals, they fall within the general rulemaking authority 
recognized in the Storer Broadcasting and National Broadcast-
ing cases. Petitioner ANPA contends that the prospective 
rules are unreasonable in two respects:16 first, the rulemaking 
record did not conclusively establish that prohibiting common 
ownership of co-located newspapers and broadcast stations 
would in fact lead to increases in the diversity of viewpoints 
among local communications media; and second, the regula-
tions were based on the diversification factor to the exclusion 
of other service factors considered in the past by the Commis-
sion in making initial licensing decisions regarding newspaper 
owners, see supra, at 782. With respect to the first point, we 
agree with the Court of Appeals that, notwithstanding the 
inconclusiveness of the rulemaking record, the Commission 
acted rationally in finding that diversification of ownership 
would enhance the possibility of achieving greater diversity 
of viewpoints. As the Court of Appeals observed, " [d] iversity 
and its effects are . . . elusive concepts, not easily defined let

16 The rationality of the limited divestiture requirement is discussed in 
Part III, infra.
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alone measured without making qualitative judgments objec-
tionable on both policy and First Amendment grounds.” 181 
U. S. App. D. C., at 24, 555 F. 2d, at 961. Moreover, evidence 
of specific abuses by common owners is difficult to compile; 
“the possible benefits of competition do not lend themselves to 
detailed forecast.” FCC v. RCA Communications, Inc., 346 
U. S. 86, 96 (1953). In these circumstances, the Commission 
was entitled to rely on its judgment, based on experience, that 
“it is unrealistic to expect true diversity from a commonly 
owned station-newspaper combination. The divergency of 
their viewpoints cannot be expected to be the same as if they 
were antagonistically run.” Order, at 1079-1080; see 181 
U. S. App. D. C., at 25, 555 F. 2d, at 962.

As to the Commission’s decision to give controlling weight 
to its diversification goal in shaping the prospective rules, the 
Order makes clear that this change in policy was a reasonable 
administrative response to changed circumstances in the 
broadcasting industry. Order, at 1074-1075; see FCC v. 
Pottsville Broadcasting Co., 309 U. S. 134, 137-138 (1940). 
The Order explained that, although newspaper owners had 
previously been allowed, and even encouraged, to acquire 
licenses for co-located broadcast stations because of the shortage 
of qualified license applicants, a sufficient number of qualified 
and experienced applicants other than newspaper owners was 
now available. In addition, the number of channels open for 
new licensing had diminished substantially. It had thus 
become both feasible and more urgent for the Commission to 
take steps to increase diversification of ownership, and a change 
in the Commission’s policy toward new licensing offered the 
possibility of increasing diversity without causing any disrup-
tion of existing service. In light of these considerations, the 
Commission clearly did not take an irrational view of the public 
interest when it decided to impose a prospective ban on new 
licensing of co-located newspaper-broadcast combinations.17

17 NAB and ANPA make one final argument in support of their position 
that the regulations exceed the Commission’s authority. They claim that— 
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B
Petitioners NAB and ANPA also argue that the regulations, 

though designed to further the First Amendment goal of

regardless of the otherwise broad scope of the Commission’s rulemaking 
authority—both Congress and the Commission itself have indicated that 
the Commission lacks authority to promulgate any rules prohibiting news-
paper owners from acquiring broadcast licenses. They rely on a legal 
opinion by the Commission’s first General Counsel that was submitted to 
the Senate Interstate Commerce Committee, Memorandum to the Com-
mission: Opinion of the General Counsel, Jan. 25, 1937, reprinted in App. 
445-465, and the legislative history of proposed amendments to the Act 
that were considered in the late 1940’s and early 1950’s but never passed, 
S. 1333, § 25, Hearings on S. 1333 before a Subcommittee of the Senate 
Committee on Interstate and Foreign Commerce, 80th Cong., 1st Sess. 
(1947); S. 1973, § 14, 81st Cong., 1st Sess. (1949); S. 658, 82d Cong., 2d 
Sess. (1952) (House amendment §7 (c)).

This argument is wholly unavailing. Apart from any questions as to the 
weight that should be given to a General Counsel’s opinion which was never 
formally adopted by the Commission, and to legislative statements made 
subsequent to enactment of the statute being construed, see, e. g., United 
States v. Southwestern Cable Co., 392 U. S. 157, 170 (1968) ; United States 
v. Wise, 370 U. S. 405, 411 (1962), the cited materials are simply irrelevant 
to the issue in this case. The Commission’s General Counsel merely 
concluded that newspaper owners, as a class, could not be absolutely barred 
from owning broadcast stations; he did not address the much narrower 
question of whether a newspaper owner may be barred from acquiring a 
broadcast station located in the same community as the newspaper. See 
Opinion of the General Counsel, supra, App. 447, 449. Similarly, the 
proposed amendments to the Act apparently would have only precluded 
the Commission from adopting a total prohibition on newspaper ownership 
of broadcast stations. See Hearings on S. 1333, supra, at 44, 69-70; 
Hearings on S. 1973 before a Subcommittee of the Senate Committee on 
Interstate & Foreign Commerce, 81st Cong., 1st Sess., 20-21, 42-44, 
103-105 (1949); S. Rep. No. 741, 81st Cong., 1st Sess., 2-3 (1949). Con-
gress’ rejection of the amendments as unnecessary, see House Conf. Rep. 
No. 2426, 82d Cong., 2d Sess., 18-19 (1952); S. Rep. No. 741, supra, at 
2-3—following the Commission’s representation that it lacked such authority 
even without the amendments, see Hearings on S. 1973, supra, at 103-104 
(testimony of FCC Chairman Hyde)—sheds no fight on the question at 
issue here.
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achieving “the widest possible dissemination of information 
from diverse and antagonistic sources,” Associated Press v. 
United States, 326 U. S., at 20, nevertheless violate the First 
Amendment rights of newspaper owners. We cannot agree, 
for this argument ignores the fundamental proposition that 
there is no “unabridgeable First Amendment right to broad-
cast comparable to the right of every individual to speak, 
write, or publish.” Red Lion Broadcasting Co. v. FCC, 395 
U. S., at 388.

The physical limitations of the broadcast spectrum are well 
known. Because of problems of interference between broad-
cast signals, a finite number of frequencies can be used produc-
tively; this number is far exceeded by the number of persons 
wishing to broadcast to the public. In light of this physical 
scarcity, Government allocation and regulation of broadcast 
frequencies are essential, as we have often recognized. Id., 
at 375-377, 387-388; National Broadcasting Co. v. United 
States, 319 U. S., at 210-218; Federal Radio Comm’n v. Nel-
son Bros. Bond Æ Mortgage Co., 289 U. S. 266, 282 (1933); 
see supra, at 795. No one here questions the need for such 
allocation and regulation, and, given that need, we see nothing 
in the First Amendment to prevent the Commission from 
allocating licenses so as to promote the “public interest” in 
diversification of the mass communications media.

NAB and ANPA contend, however, that it is inconsistent 
with the First Amendment to promote diversification by barring 
a newspaper owner from owning certain broadcasting stations. 
In support, they point to our statement in Buckley v. Valeo, 
424 U. S. 1 (1976), to the effect that “government may [not] 
restrict the speech of some elements of our society in order to 
enhance the relative voice of others,” id., at 48-49. As 
Buckley also recognized, however, “ ‘the broadcast media pose 
unique and special problems not present in the traditional 
free speech case.’ ” Id., at 50 n. 55, quoting Columbia Broad-
casting System v. Democratic National Committee, 412 U. S., 
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at 101. Thus efforts to “ ‘enhanc[e] the volume and quality 
of coverage’ of public issues” through regulation of broadcast-
ing may be permissible where similar efforts to regulate the 
print media would not be. 424 U. 8., at 50-51, and n. 55, 
quoting Red Lion Broadcasting Co. v. FCC, supra, at 393; 
cf. Miami Herald Publishing Co. v. Tornillo, 418 U. S. 241 
(1974). Requiring those who wish to obtain a broadcast 
license to demonstrate that such would serve the “public 
interest” does not restrict the speech of those who are denied 
licenses; rather, it preserves the interests of the “people as a 
whole ... in free speech.” Red Lion Broadcasting Co., supra, 
at 390. As we stated in Red Lion, “to deny a station license 
because ‘the public interest’ requires it ‘is not a denial of free 
speech.’ ” 395 U. S., at 389, quoting National Broadcasting 
Co. v. United States, supra, at 227. See also Federal Radio 
Comm’n v. Nelson Bros. Bond & Mortgage Co., supra.

Relying on cases such as Speiser v. Randall, 357 U. S. 513 
(1958), and Elrod v. Burns, 427 U. S. 347 (1976), NAB and 
ANPA also argue that the regulations unconstitutionally con-
dition receipt of a broadcast license upon forfeiture of the 
right to publish a newspaper. Under the regulations, how-
ever, a newspaper owner need not forfeit anything in order to 
acquire a license for a station located in another community.18 
More importantly, in the cases relied on by those petitioners, 
unlike the instant case, denial of a benefit had the effect of

18 We note also that the regulations are in form quite similar to the 
prohibitions imposed by the antitrust laws. This court has held that 
application of the antitrust laws to newspapers is not only consistent with, 
but is actually supportive of the values underlying, the First Amendment. 
See, e. g., Associated Press v. United States, 326 U. S. 1 (1945); Lorain 
Journal Co. v. United States, 342 U. S. 143 (1951); Citizen Publishing 
Co. v. United States, 394 U. S. 131, 139-140 (1969). See also United 
States v. Radio Corp, of America, 358 U. S. 334, 351-352 (1959). Since 
the Commission relied primarily on First Amendment rather than antitrust 
considerations, however, the fact that the antitrust laws are fully applicable 
to newspapers is not a complete answer to the issues in this case.
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abridging freedom of expression, since the denial was based 
solely on the content of constitutionally protected speech; in 
Speiser veterans were deprived of a special property-tax 
exemption if they declined to subscribe to a loyalty oath, 
while in Elrod certain public employees were discharged or 
threatened with discharge because of their political affiliation. 
As we wrote in National Broadcasting, supra, “the issue before 
us would be wholly different” if “the Commission [were] to 
choose among applicants upon the basis of their political, 
economic or social views.” 319 U. S., at 226. Here the 
regulations are not content related; moreover, their purpose 
and effect is to promote free speech, not to restrict it.

Finally, NAB and ANPA argue that the Commission has 
unfairly “singled out” newspaper owners for more stringent 
treatment than other license applicants.19 But the regulations 
treat newspaper owners in essentially the same fashion as other 
owners of the major media of mass communications were 
already treated under the Commission’s multiple-ownership 
rules, see supra, at 780-781, and nn. 1-3; owners of radio sta-
tions, television stations, and newspapers alike are now re-
stricted in their ability to acquire licenses for co-located broad-
cast stations. Grosjean v. American Press Co., 297 U. S. 233 
(1936) , in which this Court struck down a state tax imposed 
only on newspapers, is thus distinguishable in the degree to 
which newspapers were singled out for special treatment. In 
addition, the effect of the tax in Grosjean was “to limit the 
circulation of information to which the public is entitled,” id., 
at 250, an effect inconsistent with the protection conferred on 
the press by the First Amendment.

In the instant case, far from seeking to limit the flow of 
information, the Commission has acted, in the Court of Ap-
peals’ words, “to enhance the diversity of information heard 
by the public without on-going government surveillance of the 

19 NAB frames this argument in terms of the First Amendment; ANPA 
advances it as an equal protection claim under the Fifth Amendment.
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content of speech.” 181 U. S. App. D. C., at 17, 555 F. 2d, at 
954. The regulations are a reasonable means of promoting 
the public interest in diversified mass communications; thus 
they do not violate the First Amendment rights of those who 
will be denied broadcast licenses pursuant to them.20 Being 
forced to “choose among applicants for the same facilities,” 
the Commission has chosen on a “sensible basis,” one designed 
to further, rather than contravene, “the system of freedom of 
expression.” T. Emerson, The System of Freedom of Ex-
pression 663 (1970).

Ill
After upholding the prospective aspect of the Commission’s 

regulations, the Court of Appeals concluded that the Commis-
sion’s decision to limit divestiture to 16 “egregious cases” of 
“effective monopoly” was arbitrary and capricious within the 
meaning of § 10 (e) of the APA, 5 U. S. C. § 706 (2) (A) 
(1976 ed.).21 We agree with the Court of Appeals that regu-

20 The reasonableness of the regulations as a means of achieving 
diversification is underscored by the fact that waivers are potentially 
available from both the prospective and the divestiture rules in cases in 
which a broadcast station and a co-located daily newspaper cannot survive 
without common, ownership. See nn. 9,11, supra.

21 The APA provides in relevant part:
“To the extent necessary to decision and when presented, the reviewing 

court shall decide all relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or applicability of the 
terms of an agency action. The reviewing court shall—

“(2) hold unlawful and set aside agency action, findings, and conclusions 
found to be—

“(A) arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law;

“(B) contrary to constitutional right, power, privilege, or immunity;
“(C) in excess of statutory jurisdiction, authority, or limitations, or 

short of statutory right;
“ (D) without observance of procedure required by law;
“(E) unsupported by substantial evidence in a case subject to sections 
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lations promulgated after informal rulemaking, while not sub-
ject to review under the “substantial evidence” test of the 
APA, 5 U. S. C. § 706 (2)(E) (1976 ed.) quoted in n. 21, 
supra, may be invalidated by a reviewing court under the 
“arbitrary or capricious” standard if they are not rational 
and based on consideration of the relevant factors. Citizens 
to Preserve Overton Park v. Volpe, 401 U. S. 402, 413-416 
(1971). Although this review “is to be searching and careful,” 
“[t]he court is not empowered to substitute its judgment for 
that of the agency.” Id., at 416.

In the view of the Court of Appeals, the Commission lacked 
a rational basis, first, for treating existing newspaper-broad-
cast combinations more leniently than combinations that 
might seek licenses in the future; and, second, even assuming 
a distinction between existing and new combinations had been 
justified, for requiring divestiture in the “egregious cases” 
while allowing all other existing combinations to continue in 
operation. We believe that the limited divestiture require-
ment reflects a rational weighing of competing policies, and 
we therefore reinstate the portion of the Commission’s order 
that was invalidated by the Court of Appeals.

A

(1)
The Commission was well aware that separating existing 

newspaper-broadcast combinations would promote diversifica-
tion of ownership. It concluded, however, that ordering wide-

556 and 557 of this title or otherwise reviewed on the record of an agency 
hearing provided by statute; or

“(F) unwarranted by the facts to the extent that the facts are subject 
to trial de novo by the reviewing court.
“In making the foregoing determinations, the court shall review the whole 
record or those parts of it cited by a party, and due account shall be taken 
of the rule of prejudicial error.” 5 U. S. C. §706 (2) (1976 ed.).
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spread divestiture would not result in “the best practicable 
service to the American public,” Order, at 1074, a goal that the 
Commission has always taken into account and that has been 
specifically approved by this Court, FCC v. Sanders Bros. 
Radio Station, 309 U. S. 470,475 (1940); see supra, at 782. In 
particular, the Commission expressed concern that divestiture 
would cause “disruption for the industry” and “hardship for 
individual owners,” both of which would result in harm to the 
public interest. Order, at 1078. Especially in light of the fact 
that the number of co-located newspaper-broadcast combina-
tions was already on the decline as a result of natural market 
forces, and would decline further as a result of the prospective 
rules, the Commission decided that across-the-board divestiture 
was not warranted. See id., at 1080 n. 29.

The Order identified several specific respects in which the 
public interest would or might be harmed if a sweeping dives-
titure requirement were imposed: the stability and continuity 
of meritorious service provided by the newspaper owners as 
a group would be lost; owners who had provided meritorious 
service would unfairly be denied the opportunity to continue 
in operation; “economic dislocations” might prevent new 
owners from obtaining sufficient working capital to maintain 
the quality of local programming; 22 and local ownership of 
broadcast stations would probably decrease.23 Id., at 1078.

22 Although the Order is less than entirely clear in this regard, the 
Commission’s theory with respect to “economic dislocations” and pro-
gramming apparently was that, because of high interest rates, new owners 
would have to devote a substantial portion of revenues to debt service, and 
insufficient working capital would remain to finance local programming. 
See Order, at 1068 (describing comments to this effect).

23 In the Order the Commission expressed concern that a sweeping 
divestiture requirement “could reduce local ownership as well as the 
involvement of owners in management.” Id., at 1078 (emphasis added). 
The Court of Appeals questioned the validity of any reliance on owner 
involvement in management, because “no evidence was presented that the 
local owners . . . are actively involved in daily management” and the 
Order itself had observed that “‘[m]ost of the parties state that their
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We cannot say that the Commission acted irrationally in con-
cluding that these public-interest harms outweighed the poten-
tial gains that would follow from increasing diversification of 
ownership.

In the past, the Commission has consistently acted on the 
theory that preserving continuity of meritorious service fur-
thers the public interest, both in its direct consequence of 
bringing proved broadcast service to the public, and in its 
indirect consequence of rewarding—and avoiding losses to— 
licensees who have invested the money and effort necessary 
to produce quality performance.* 24 Thus, although a broad-
cast license must be renewed every three years, and the 
licensee must satisfy the Commission that renewal will serve 
the public interest, both the Commission and the courts have 
recognized that a licensee who has given meritorious service 
has a “legitimate renewal expectancfy]” that is “implicit in 
the structure of the Act” and should not be destroyed absent 
good cause. Greater Boston Television Corp. v. FCC, 143 
U. S. App. D. C. 383, 396, 444 F. 2d 841, 854 (1970), cert, 
denied, 403 U. S. 923 (1971); see Citizens Communications 
Center v. FCC, 145 U. S. App. D. C. 32, 44, and n. 35, 447 F. 
2d 1201, 1213, and n. 35 (1971); In re Formulation of Policies 
Relating to the Broadcast Renewal Applicant, Stemming From 
the Comparative Hearing Process, 66 F. C. C. 2d 419, 420 

broadcast stations and newspapers have separate management, facilities, and 
staff ....’” 181 U. S. App. D. C., at 27, 555 F. 2d, at 964, quoting 
Order, at 1059. Of course, the fact that newspapers and broadcast stations 
are separately managed does not foreclose the possibility that the common 
owner participates in management of the broadcast station and not the 
newspaper. But in any event, the Commission clearly did not place any 
significant weight on this factor, and we therefore need not consider it. 
See 5 U. S. C. §706 (1976 ed.), quoted in part in n. 21, supra (rule of 
prejudicial error).

24 We agree with the Court of Appeals that “[p]rivate losses are a 
relevant concern under the Communications Act only when shown to have 
an adverse effect on the provision of broadcasting service to the public.” 
181 U. S. App. D. C., at 27-28, 555 F. 2d, at 964-965, citing FCC v.
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(1977); n. 5, supra.25 Accordingly, while diversification of 
ownership is a relevant factor in the context of license renewal 
as well as initial licensing, the Commission has long considered 
the past performance of the incumbent as the most important 
factor in deciding whether to grant license renewal and 
thereby to allow the existing owner to continue in operation. 
Even where an incumbent is challenged by a competing appli-
cant who offers greater potential in terms of diversification, 
the Commission’s general practice has been to go with the 
“proved product” and grant renewal if the incumbent has 
rendered meritorious service. See generally In re Formulation 
of Policies Relating to the Broadcast Renewal Applicant, Stem-
ming from the Comparative Hearing Process, supra; n. 5, 
supra.

In the instant proceeding, the Commission specifically noted 
that the existing newspaper-broadcast cross-owners as a group 
had a “long record of service” in the public interest; many 
were pioneers in the broadcasting industry and had established 
and continued “ [t] raditions of service” from the outset. Order, 
at 1078.26 Notwithstanding the Commission’s diversification 
policy, all were granted initial licenses upon findings that the 
public interest would be served thereby, and those that had 
been in existence for more than three years had also had their

Sanders Bros. Radio Station, 309 U. S. 470, 474-476 (1940), and Carroll 
Broadcasting v. FCC, 103 U. S. App. D. C. 346, 258 F. 2d 440 (1958). 
Private losses that result in discouragement of investment in quality service 
have such an effect.

25 Section 301 of the Act provides that “no [broadcast] license shall be 
construed to create any right, beyond the terms, conditions, and periods of 
the license.” 47 U. S. C. §301. The fact that a licensee does not have 
any legal or proprietary right to a renewal does not mean, however, that 
the Commission cannot take into account the incumbent’s past performance 
in deciding whether renewal would serve the public interest. See infra, 
at 810-811, and n. 31.

26 See B. Robbins, A Study of Pioneer AM Radio Stations and Pioneer 
Television Stations (1971), reprinted in App. 694—712.
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licenses renewed on the ground that the public interest would 
be furthered. The Commission noted, moreover, that its own 
study of existing co-located newspaper-television combina-
tions showed that in terms of percentage of time devoted to 
several categories of local programming, these stations had 
displayed “an undramatic but nonetheless statistically sig-
nificant superiority” over other television stations. Id., at 
1078 n. 26.27 An across-the-board divestiture requirement 
would result in loss of the services of these superior licensees, 
and—whether divestiture caused actual losses to existing own-
ers, or just denial of reasonably anticipated gains—the result 
would be that future licensees would be discouraged from 
investing the resources necessary to produce quality service.

At the same time, there was no guarantee that the licensees 
who replaced the existing cross-owners would be able to pro-
vide the same level of service or demonstrate the same long-
term commitment to broadcasting. And even if the new 
owners were able in the long run to provide similar or better 
service, the Commission found that divestiture would cause 
serious disruption in the transition period. Thus, the Com-
mission observed that new owners “would lack the long 
knowledge of the community and would have to begin raw,” 
and—because of high interest rates—might not be able to 
obtain sufficient working capital to maintain the quality of 
local programming. Id., at 1078; see n. 22, supra.28

27 Earlier in the Order, the Commission had noted that this study was 
the first to be based on the 1973 annual programming reports for television 
stations, which were not yet available at the time the programming studies 
submitted by the parties were conducted. Order, at 1073; see id., at 1094.

The United States suggests that the Commission could not properly have 
relied on this study since it was not made available to the parties for 
comment in advance of the Commission’s decision. Brief for United States 
46 n. 39. No party petitioned the Commission for reconsideration bn this 
ground, nor was the issue raised in the Court of Appeals or in any of the 
petitions for certiorari, and it is therefore not before us.

28 Commissioner Hooks effectively summarized this complex of factors in
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The Commission’s fear that local ownership would decline 
was grounded in a rational prediction, based on its knowledge 
of the broadcasting industry and supported by comments in 
the record, see Order, at 1068-1069, that many of the existing 
newspaper-broadcast combinations owned by local interests 
would respond to the divestiture requirement by trading sta-
tions with out-of-town owners. It is undisputed that roughly 
75% of the existing co-located newspaper-tele vision combina-
tions are locally owned, see 181 U. S. App. D. C., at 26-27, 
555 F. 2d, at 963-964, and these owners’ knowledge of their 
local communities and concern for local affairs, built over a 
period of years, would be lost if they were replaced with out-
side interests. Local ownership in and of itself has been rec-
ognized to be a factor of some—if relatively slight—signifi-
cance even in the context of initial licensing decisions. See 
Policy Statement on Comparative Broadcast Hearings, 1 
F. C. C. 2d, at 396. It was not unreasonable, therefore, for 
the Commission to consider it as one of several factors mili-
tating against divestiture of combinations that have been in 
existence for many years.* 29

his separate opinion, concurring in the Commission’s decision not to order 
across-the-board divestiture, while dissenting on other grounds:
“[A]s I contemplate the superior performance of many newspaper-owned 
stations . . . and speculate on the performance of some unknown successor, 
my conditioned response yields ‘a bird in the hand is worth two in the 
bush’ philosophy. Opponents [of divestiture] ask: Why require divestiture 
for its own sake of a superior broadcaster, with experience, background and 
resources, for an unknown licensee whose operation may be inferior? Can 
we afford, through wide-scale divestiture, to experiment with a dogmatic 
diversity formula; and, after the churning has ceased, who will profit—the 
new owners or the public?” Order, at 1109.

29 The fact that 75%, but not all, of the existing television-newspaper 
combinations are locally owned does not mean that it was irrational for the 
Commission to take into account local ownership as one of several factors 
justifying a decision to “grandfather” most existing combinations, including 
those that are not locally owned. The Commission has Substantial discre-
tion as to whether to proceed by rulemaking or adjudication, see SEC v.
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In light of these countervailing considerations, we cannot 
agree with the Court of Appeals that it was arbitrary and 
capricious for the Commission to “grandfather” most existing 
combinations, and to leave opponents of these combinations 
to their remedies in individual renewal proceedings. In the 
latter connection we note that, while individual renewal pro-
ceedings are unlikely to accomplish any “overall restructur-
ing” of the existing ownership patterns, the Order does make 
clear that existing combinations will be subject to challenge by 
competing applicants in renewal proceedings, to the same extent 
as they were prior to the instant rulemaking proceedings. 
Order, at 1087-1088 (emphasis omitted) ; see n. 12, supra. 
That is, diversification of ownership will be a relevant but 
somewhat secondary factor. And, even in the absence of a 
competing applicant, license renewal may be denied if, inter 
alia, a challenger can show that a common owner has engaged 
in specific economic or programming abuses. See nn. 12 and 
13, supra.

(2)
In concluding that the Commission acted unreasonably in 

not extending its divestiture requirement across the board, the 
Court of Appeals apparently placed heavy reliance on a “pre-
sumption” that existing newspaper-broadcast combinations 
“do not serve the public interest.” See supra, at 790-791. The 
court derived this presumption primarily from the Commis-
sion’s own diversification policy, as “reaffirmed” by adoption 
of the prospective rules in this proceeding, and secondarily 
from “[t]he policies of the First Amendment,” 181 IT. S. App. 
D. C., at 26, 555 F. 2d, at 963, and the Commission’s statutory 
duty to “encourage the larger and more effective use of radio 
in the public interest,” 47 U. S. C. § 303 (g). As explained

Chenery Corp., 332 U. S. 194, 201-202 (1947), and—in the context of a 
rule based on a multifactor weighing process—every consideration need 
not be equally applicable to each individual case.
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in Part II above, we agree that diversification of ownership 
farthers statutory and constitutional policies, and, as the Com-
mission recognized, separating existing newspaper-broadcast 
combinations would promote diversification. But the weighing 
of policies under the “public interest” standard is a task that 
Congress has delegated to the Commission in the first instance, 
and we are unable to find anything in the Communications 
Act, the First Amendment, or the Commission’s past or present 
practices that would require the Commission to “presume” 
that its diversification policy should be given controlling 
weight in all circumstances.30

Such a “presumption” would seem to be inconsistent with the 
Commission’s longstanding and judicially approved practice of 
giving controlling weight in some circumstances to its more 
general goal of achieving “the best practicable service to the 
public.” Certainly, as discussed in Part III-A (1) above, the 
Commission through its license renewal policy has made clear 
that it considers diversification of ownership to be a factor of 
less significance when deciding whether to allow an existing 
licensee to continue in operation than when evaluating appli-
cants seeking initial licensing. Nothing in the language or 
the legislative history of § 303 (g) indicates that Congress in-
tended to foreclose all differences in treatment between new 
and existing licensees, and indeed, in amending § 307 (d) of 
the Act in 1952, Congress appears to have lent its approval to 
the Commission’s policy of evaluating existing licensees on a

30 The Order at one point states: “If our democratic society is to function, 
nothing can be more important than insuring that there is a free flow of 
information from as many divergent sources as possible.” Order, at 1079 
(emphasis added). The Court of Appeals recognized, however, that “the 
Commission probably did not intend for this . . . statiemenft] to be read 
literally,” 181 U. S. App. D. C., at 26, 555 F. 2d, at 963, and, indeed, it 
appears from the context that the statement was intended only as an 
explanation of why the Commission was adopting a First Amendment 
rather than an antitrust focus.



FCC v. NATIONAL CITIZENS COMM. FOR BROADCASTING 811

775 Opinion of the Court

somewhat different basis from new applicants.31 Moreover, if 
enactment of the prospective rules in this proceeding itself 
were deemed to create a “presumption” in favor of divestiture, 
the Commission’s ability to experiment with new policies 
would be severely hampered. One of the most significant ad-
vantages of the administrative process is its ability to adapt to 
new circumstances in a flexible manner, see FCC v. Pottsville 
Broadcasting Co., 309 U. S., at 137-138, and we are unwilling 
to presume that the Commission acts unreasonably when it 
decides to try out a change in licensing policy primarily on a 
prospective basis.

The Court of Appeals also relied on its perception that the 
policies militating against divestiture were “lesser policies” to 
which the Commission had not given as much weight in the past 
as its diversification policy. See supra, at 791. This percep-
tion is subject to much the same criticism as the “presumption” 
that existing co-located newspaper-broadcasting combinations 
do not serve the public interest. The Commission’s past con-
cern with avoiding disruption of existing service is amply 
illustrated by its license renewal policies. In addition, it is 
worth noting that in the past when the Commission has 

31 Prior to 1952, § 307 (d) provided that decisions on renewal applications 
“shall be limited to and governed by the same considerations and practice 
which affect the granting of original applications.” See Communications 
Act of 1934, § 307 (d), 48 Stat. 1084. In 1952 the section was amended to 
provide simply that renewal “may be granted ... if the Commission finds 
that public interest, convenience, and necessity would be served thereby.” 
Communications Act Amendments, 1952, § 5, 66 Stat. 714. The House 
Report explained that the previous language “is neither realistic nor does 
it reflect the way in which the Commission actually has handled renewal 
cases,” H. R. Rep. No. 1750, 82d Cong., 2d Sess., 8 (1952), and the 
Senate Report specifically stated that the Commission has the “right and 
duty to consider, in the case of a station which has been in operation and is 
applying for renewal, the overall performance of that station against the 
broad standard of public interest, convenience, and necessity,” S. Rep. 
No. 44, 82d Cong., 1st Sess., 7 (1951).
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changed its multiple-ownership rules it has almost invariably 
tailored the changes so as to operate wholly or primarily on a 
prospective basis. For example, the regulations adopted in 
1970 prohibiting common ownership of a VHF television sta-
tion and a radio station serving the same market were made to 
apply only to new licensing decisions; no divestiture of existing 
combinations was required. See n. 3, supra. The limits set in 
1953 on the total numbers of stations a person could own, 
upheld by this Court in United States v. Storer Broadcasting 
Co., 351 U. S. 192 (1956), were intentionally set at levels that 
would not require extensive divestiture of existing combina-
tions. See Multiple Ownership of AM, FM and Television 
Broadcast Stations, 18 F. C. C., at 292. And, while the rules 
adopted in the early 1940’s prohibiting ownership or control of 
more than one station in the same broadcast service in the 
same community required divestiture of approximately 20 AM 
radio combinations, FCC Eleventh Annual Report 12 (1946), 
the Commission afforded an opportunity for case-by-case 
review, see Multiple Ownership of Standard Broadcast Sta-
tions, 8 Fed. Reg. 16065 (1943). Moreover, television and FM 
radio had not yet developed, so that application of the rules to 
these media was wholly prospective. See Rules and Regula-
tions Governing Commercial Television Broadcast Stations, 
supra, n. 1; Rules Governing Standard and High Frequency 
Broadcast Stations, supra, n. 1.

The Court of Appeals apparently reasoned that the Com-
mission’s concerns with respect to disruption of existing service, 
economic dislocations, and decreases in local ownership neces-
sarily could not be very weighty since the Commission has a 
practice of routinely approving voluntary transfers and assign-
ments of licenses. See 181 U. S. App. D. C., at 26-28, 555 
F. 2d, at 963-965. But the question of whether the Commis-
sion should compel proved licensees to divest their stations is 
a different question from whether the public interest is served
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by allowing transfers by licensees who no longer wish to con-
tinue in the business. As the Commission’s brief explains:

“[I]f the Commission were to force broadcasters to stay 
in business against their will, the service provided under 
such circumstances, albeit continuous, might well not be 
worth preserving. Thus, the fact that the Commission 
approves assignments and transfers in no way undermines 
its decision to place a premium on the continuation of 
proven past service by those licensees who wish to remain 
in business.” Brief for Petitioner in No. 7G-1471, p. 38 
(footnote omitted).32

The Court of Appeals’ final basis for concluding that the 
Commission acted arbitrarily in not giving controlling weight 
to its divestiture policy was the Court’s finding that the 
rulemaking record did not adequately “disclose the extent to 
which divestiture would actually threaten” the competing 
policies relied upon by the Commission. 181 U. S. App. 
D. C., at 28, 555 F. 2d, at 965. However, to the extent that 
factual determinations were involved in the Commission’s de-
cision to “grandfather” most existing combinations, they were 
primarily of a judgmental or predictive nature—e. g., whether 
a divestiture requirement would result in trading of stations 
with out-of-town owners; whether new owners would perform 
as well as existing crossowners, either in the short run or in 
the long run; whether losses to existing owners would result 
from forced sales; whether such losses would discourage future 
investment in quality programming; and whether new owners 
would have sufficient working capital to finance local program-

32 The Commission also points out, Brief for Petitioner in No. 76-1471, 
p. 24, that it has a rule against “trafficking”—i. e., the acquisition and sale 
of licenses to realize a quick profit—that applies to license transfers or 
assignments within three years after a licensee commences operations. See 
47 CFR § 1.597 (1976); Crowder v. FCC, 130 U. S. App. D. C. 198, 
201-202, and nn. 22-23, 399 F. 2d 569, 572-573, and nn. 22-23, cert, 
denied, 393 U. S. 962 (1968).
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ming. In such circumstances complete factual support in the 
record for the Commission’s judgment or prediction is not 
possible or required; “a forecast of the direction in which 
future public interest lies necessarily involves deductions based 
on the expert knowledge of the agency,” FPC v. Transcon-
tinental Gas Pipe Line Corp., 365 U. S. 1, 29 (1961); see 
Industrial Union Dept., AFL-CIO v. Hodgson, 162 U. S. App. 
D. C. 331, 338-339, 499 F. 2d 467, 474-475 (1974).

B
We also must conclude that the Court of Appeals erred in 

holding that it was arbitrary to order divestiture in the 16 
“egregious cases” while allowing other existing combinations 
to continue in operation. The Commission’s decision was 
based not—as the Court of Appeals may have believed, see 
supra, at 792—on a conclusion that divestiture would be more 
harmful in the “grandfathered” markets than in the 16 affected 
markets, but rather on a judgment that the need for diversifi-
cation was especially great in cases of local monopoly. This 
policy judgment was certainly not irrational, see United 
States v. Radio Corp, of America, 358 U. S., at 351-352, 
and indeed was founded on the very same assumption that 
underpinned the diversification policy itself and the- prospec-
tive rules upheld by the Court of Appeals and now by this 
Court—that the greater the number of owners in a market, 
the greater the possibility of achieving diversity of program 
and service viewpoints.

As to the Commission’s criteria for determining which exist-
ing newspaper-broadcast combinations have an “effective 
monopoly” in the “local marketplace of ideas as well as 
economically,” we think the standards settled upon by the 
Commission reflect a rational legislative-type judgment. Some 
line had to be drawn, and it was hardly unreasonable for the 
Commission to confine divestiture to communities in which 
there is common ownership of the only daily newspaper and
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either the only television station or the only broadcast station 
of any kind encompassing the entire community with a clear 
signal. Cf. United States v. Radio Corp, of America, supra, 
at 351-352, quoted, supra, at 796. It was not irrational, 
moreover, for the Commission to disregard media sources other 
than newspapers and broadcast stations in setting its divesti-
ture standards. The studies cited by the Commission in its 
notice of rulemaking unanimously concluded that newspapers 
and television are the two most widely utilized media sources 
for local news and discussion of public affairs; and, as the 
Commission noted in its Order, at 1081, “aside from the fact 
that [magazines and other periodicals] often had only a 
tiny fraction in the market, they were not given real weight 
since they often dealt exclusively with regional or national 
issues and ignored local issues.” Moreover, the differences in 
treatment between radio and television stations, see n. 10, 
supra, were certainly justified in light of the far greater in-
fluence of television than radio as a source for local news. 
See Order, at 1083.

The judgment of the Court of Appeals is affirmed in part 
and reversed in part.

It is so ordered.

Mr . Justice  Brennan  took no part in the consideration or 
decision of these cases.
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NATIONAL BROILER MARKETING ASSN. v. 
UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
FIFTH CIRCUIT

No. 77-117. Argued February 21, 1978—Decided June 12, 1978

The United States brought an antitrust suit against petitioner, a nonprofit 
cooperative association the members of which are integrated producers 
of broiler chickens. The complaint alleged that petitioner, which per-
forms various marketing and purchasing functions for its members, had 
conspired with others, including its members, in violation of § 1 of the 
Sherman Act. Petitioner asserted that its activities with its members 
were sheltered from suit under § 1 of the Capper-Volstead Act, which 
permits “[p]ersons engaged in the production of agricultural products 
as farmers” to join in cooperative associations. The District Court 
concluded that the activities of petitioner’s members justified their classi-
fication as farmers and that the Capper-Volstead protection claimed was 
therefore available. The Court of Appeals reversed, holding that peti-
tioner’s members were not all “farmers” in the ordinary meaning of 
that word as it was used at the time the Capper-Volstead Act was 
passed. Held: Because not all of petitioner’s members qualify as farm-
ers under the Capper-Volstead Act, it is not entitled to the protection 
from the antitrust laws afforded by that Act. Case-Swayne Co. v. 
Sunkist Growers, Inc., 389 U. S. 384 (1967). Pp. 822-829.

(a) The language of the Capper-Volstead Act reveals that not all 
persons engaged in the production of agricultural products are entitled 
to form cooperatives protected by that Act. P. 823.

(b) The legislative history of the Act reveals that Congress did not 
intend the protection of the Act to extend to the processors and packers 
to whom farmers sold their goods, even when the relationship was such 
that the processors and packers bore a part of the risks of a fluctuating 
agricultural market. Pp. 824^827.

(c) Those among petitioner’s members who own neither a breeder 
flock nor a hatchery and who maintain no “grow-out” facility at which 
broiler flocks are raised and whose economic roles are essentially those 
of packers or processors, are not “farmers” within the meaning of the 
Capper-Volstead Act. Pp. 827-829.

550 F. 2d 1380, affirmed and remanded.
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Bla ck mun , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Bre nn an , Mar sha ll , Pow el l , Reh nq ui st , and Stev en s , JJ., 
joined. Bre nn an , J., filed a concurring opinion, post, p. 829. Whi te , 
J., filed a dissenting opinion, in which Ste wa rt , J., joined, post, p. 840.

Richard A. Posner argued the cause for petitioner. With 
him on the briefs were Michael A. Doyle and Frederick H. Von 
Unwerth.

Assistant Attorney General Shene field argued the cause for 
the United States. With on the brief were Solicitor General 
McCree, Frank H. Easterbrook, John J. Powers III, and 
Bruce E. Fein*

Mr . Justice  Blackmun  delivered the opinion of the Court.
Once again,1 this time in an antitrust context, the Court is 

confronted with an issue concerning integrated poultry opera-
tions. Petitioner phrases the issue substantially as follows:

Is a producer of broiler chickens precluded from quali-
fying as a “farmer,” within the meaning of the Capper- 

*A brief of amici curiae urging affirmance was filed for their respective 
States by WUliam J. Baxley, Attorney General of Alabama; Carl R. Ajello, 
Attorney General of Connecticut; John D. MacFarlane, Attorney General 
of Colorado; Robert L. Shevin, Attorney General of Florida;- William J. 
Scott, Attorney General of Illinois; Robert F. Stephens, Attorney General 
of Kentucky; Francis X. Bellotti, Attorney General of Massachusetts; 
Frank J. Kelley, Attorney General of Michigan; William F. Hyland, 
Attorney General of New Jersey; William J. Brown, Attorney General of 
Ohio; Robert P. Kane, Attorney General of Pennsylvania; Richard C. 
Turner, Attorney General of Iowa; William J. Guste, Jr., Attorney General 
of Louisiana; John D. Ashcroft, Attorney General of Missouri; Louis J. 
Lefkowitz, Attorney General of New York; Larry Derryberry, Attorney 
General of Oklahoma; James A. Redden, Attorney General of Oregon; 
Julius C. Michaelson, Attorney General of Rhode Island; and Marshall 
Coleman, Attorney General of Virginia, joined by Emmet Bondurant, 
David I. Shapiro, and James vanR. Springer. Allen A. Lauterbach filed a 
brief for the American Farm Bureau Federation as amicus curiae urging 
affirmance.

1 See Bay side Enterprises, Inc. v. NLRB, 429 U. S. 298 (1977).
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Volstead Act, when it employs an independent contractor 
to tend the chickens during the “grow-out” phase from 
chick to mature chicken?2

The issue apparently is of importance to the broiler industry 
and in the administration of the antitrust laws.3

I
In April 1973, in the United States District Court for the 

Northern District of Georgia, the United States brought suit 
against petitioner National Broiler Marketing Association 
(NBMA). It alleged that NBMA had conspired with others 
not named, but including members of NBMA, in violation of 
§ 1 of the Sherman Act, 26 Stat. 209, as amended, 15 U. S. C. 
§ 1 /1976 ed.). It prayed for injunctive relief and that NBMA 
“be ordered to make whatever changes are necessary in its 
organization and operation to insure compliance with the 
judgment” of the court. Record 10. In its answer NBMA 
alleged, among other things, that its status, as a cooperative 
association of persons engaged in the production of agricultural 
products, sheltered it from antitrust liability for the acts 
alleged, under § 1 of the Capper-Volstead Act, also known as

2 The Court of Appeals described the issue in this manner:
“We must decide whether broiler industry companies that neither own 

nor operate farms can be ‘farmers’ within the meaning of a 1922 federal 
statute called the Capper-Volstead Act, which gives farmers’ cooperatives 
some measure of protection from the antitrust laws” (footnote omitted). 
550 F. 2d 1380, 1381 (CA5 1977).

3 Nineteen States have filed a brief amicus curiae and assert interests as 
antitrust litigants. See In re Chicken Antitrust Litigation, M. D. L. No. 
237, ND Ga. No. C74—2454A. See also Brown, United States v. National 
Broiler Marketing Association: Will the Chicken Lickin’ Stand?, 56 
N. C. L. Rev. 29 (1978); Department of Agriculture, Farmer Cooperative 
Service, Legal Phases of Farmer Cooperatives (1976); Note, Trust Busting 
Down on the Farm: Narrowing the Scope of Antitrust Exemptions for 
Agricultural Cooperatives, 61 Va. L. Rev. 341 (1975).
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the Cooperative Marketing Associations Act, 42 Stat. 388, 7 
U. S.C. §291 (1976 ed.).4

On motion and cross-motion for partial summary judgment, 
the District Court concluded that the involvement of all the 
members of NBMA in the production of broiler chickens was 
sufficient to justify their classification as “farmers,” within the 
meaning of the Act, and that NBMA therefore was a coopera-
tive entitled to the limited exemption from the antitrust laws 
the Act afforded. 1975-2 Trade Cases fl 60,509.

On appeal,5 the United States Court of Appeals for the Fifth 
Circuit reversed. It held that all the NBMA members were 
not farmers in the ordinary, popular meaning of that word and 

4 Section 1 of the Capper-Volstead Act provides in pertinent part:
“Persons engaged in the production of agricultural products as farmers, 

planters, ranchmen, dairymen, nut or fruit .growers may act together in 
associations, corporate or otherwise, with or without capital stock, in 
collectively processing, preparing for market, handling, and marketing in 
interstate and foreign commerce, such products of persons so engaged. 
Such associations may have marketing agencies in common; and such 
associations and their members may make the necessary contracts and 
agreements to effect such purposes . . . .”
The statute further provides that any such association must be operated 
for the mutual benefit of its members; that it may not pay dividends of 
more than 8% annually on its stock or membership capital; and that it 
“shall not deal in the products of nonmembers to an amount greater in 
value than such as are handled by it for members.” Section 2 of the Act, 
7 U. S. C. § 292 (1976 ed.), provides for certain regulation of the associa-
tion by the Secretary of Agriculture.

5 In order to facilitate the appeal, the United States, after the District 
Court’s decision, amended the complaint to limit its allegations of conspir-
acy to the members of NBMA. App. 94-95. This was done without 
prejudice to any later renewal of allegations abandoned by the amendment. 
Id., at 91. Noting that the United States did not dispute that if NBMA 
were a qualified cooperative, the exemption afforded by the Capper- 
Volstead Act provided a complete defense to the amended complaint, and 
restating its conclusion that NBMA’s members were entitled to join in a 
cooperative under the Act, the District Court dismissed the amended 
complaint with prejudice. Id., at 105-108; 1976-1 Trade Cases If 60,801.
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as it was employed in 1922 when the Capper-Volstead Act 
became law. 550 F. 2d 1380 (1977). Because of the impor-
tance of the issue for the agricultural community and for the 
administration of the antitrust laws, we granted certiorari. 
434 U. S. 888 (1977).

II
NBMA is a nonprofit cooperative association organized in 

1970 under Georgia law.6 It performs various cooperative 
marketing and purchasing functions on behalf of its members. 
App. 7.7 Its membership has varied somewhat during the 
course of this litigation, but apparently it has included as 
many as 75 separate entities. Id., at 172.

These members are all involved in the production and 
marketing of broiler chickens.8 Production involves a number 
of distinct stages: the placement, raising, and breeding of 
breeder flocks to produce eggs to be hatched as broiler chicks;

6 Georgia Cooperative Marketing Act, Ga. Code § 65-201 et seq. (1975). 
The Act authorizes cooperative associations of “persons engaged in the 
production of . . . agricultural products.” § 65-205. When first orga-
nized, NBMA was chartered as a cooperative association with capital 
stock. In December 1973, after the complaint in this suit had been filed, 
its articles of incorporation were amended to authorize the cancellation of 
its capital stock and the conversion of the association to a nonprofit 
membership cooperative association not having stock. App. 6.

There is no suggestion by the parties that this change in organization in 
any way affects the issue presented in the case.

7 The record includes more specific but nevertheless limited references to 
NBMA’s activities. It has been involved in the purchasing of feed ingredi-
ents and of other specialized products used by its members in raising 
broilers and preparing them for market, in market research and planning, 
and in conducting a foreign trade sales program. Id., at 137-139. The 
full range of NBMA’s activities may well be put in issue on remand.

8 Broilers are chickens that are slaughtered at 7 to 9 (or 8 to 10) weeks 
of age and processed for sale to supermarkets, restaurants, hotels and 
other institutions. Id., at 8, 93, 98. The United States has conceded that, 
for the purposes of this litigation, a broiler chicken is an agricultural 
product. Id., at 7.
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the hatching of the eggs and placement of those chicks; the 
production of feed for the chicks; the raising of the broiler 
chicks for a period, not to exceed, apparently, 10 weeks; the 
catching, cooping, and hauling of the “grown-out” broiler 
chickens to processing facilities; and the operation of facilities 
to process and prepare the broilers for market. Id., at 7.

The broiler industry has become highly efficient and depart-
mentalized in recent years,9 and stages of production that in 
the past might all have been performed by one enterprise may 
now be split and divided among several, each with a highly 
specialized function. No longer are eggs necessarily hatched 
where they are laid, and chicks are not necessarily raised where 
they are hatched. Conversely, some stages that in the past 
might have been performed by different persons or enterprises 
are now combined and controlled by a single entity. Also, the 
owner of a breeder flock may own a processing plant.

All the members of NBMA are “integrated,” that is, they 
are involved in more than one of these stages of production. 
Many, if not all, directly or indirectly own and operate a 
processing plant where the broilers are slaughtered and dressed 
for market. All contract with independent growers for the 
raising or grow-out of at least part, and usually a substantial 
part, of their flocks. Id., at 8. Often the chicks placed with 
an independent grower have been hatched in the member’s 
hatchery from eggs produced by the member’s breeder flocks. 

9 Compare, for example, Department of Agriculture, Agricultural Adjust-
ment Administration, W. Termohlen, J. Kinghome, & E. Warren, An 
Economic Survey of the Commercial Broiler Industry (1936), with V. 
Benson & T. Witzig, The Chicken Broiler Industry: Structure, Practices, 
and Costs (Dept, of Agriculture, Economic Rep. No. 381, 1977). See 
generally E. Roy, Contract Farming and Economic Integration, ch. 4, 
“Broiler Chickens” (2d ed. 1972); Department of Agriculture, Packers and 
Stockyards Administration, The Broiler Industry: An Economic Study of 
Structure, Practices and Problems (1967); Ohio Agricultural Research 
and Development Center, B. Marion & H. Arthur, Dynamic Factors in 
Vertical Commodity Systems: A Case Study of the Broiler System (1973).
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The member then places its chicks with the independent 
grower for the grow-out period, provides the grower with feed, 
veterinary service, and necessary supplies, and, with its own 
employees, usually collects the mature chickens from the 
grower. Generally, the member retains title to the birds while 
they are in the care of the independent grower. Ibid.

It is established, however, ibid.; Brief for Petitioner 5 n. 2, 
that six NBMA members do not own or control any breeder 
flock whose offspring are raised as broilers, and do not own or 
control any hatchery where the broiler chicks are hatched. 
And it appears from the record that three members do not own 
a breeder flock or hatchery, and also do not maintain any 
grow-out facility.10 11 These members, who buy chicks already 
hatched and then place them with growers, enter the produc-
tion line only at its later processing stages.

Ill
The Capper-Volstead Act removed from the proscription of 

the antitrust laws cooperatives formed by certain agricultural 
producers that otherwise would be directly competing with 
each other in efforts to bring their goods to market.11 But if 
the cooperative includes among its members those not so 
privileged under the statute to act collectively, it is not entitled 
to the protection of the Act. Case-Swayne Co. v. Sunkist 
Growers, Inc., 389 U. S. 384 (1967). Thus, in order for 
NBMA to enjoy the limited exemption of the Capper-Volstead 
Act, and, as a consequence, to avoid liability under the 
antitrust laws for its collective activity, all its members must 
be qualified to act collectively. It is not enough that a typical

10 See Table G-l, and the data as to Members 2, 3, and 20, attached to 
affidavit of I. R. Barnes, submitted by petitioner and accepted as to 
accuracy by the United States. Record 467 ; App. 187-188.

11 The Act does not remove from the general operation of the antitrust 
laws the dealings of such cooperatives with others. United States v. 
Borden Co., 308 U. S. 188, 203-205 (1939).
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member qualify, or even that most of NBMA’s members 
qualify. We therefore must determine not whether the 
typical integrated broiler producer is qualified under the Act 
but whether all the integrated producers who are members of 
NBMA are entitled to the Act’s protection.

The Act protects “[p]ersons engaged in the production 
of agricultural products as farmers, planters, ranchmen, dairy-
men, nut or fruit growers” (emphasis added). A common-sense 
reading of this language12 clearly leads one to conclude that 
not all persons engaged in the production of agricultural 
products are entitled to join together and to obtain and enjoy 
the Act’s benefits i The italicized phrase restricts and limits 
the broader preceding phrase “[p]ersons engaged in the pro-
duction of agricultural products . . . .”13

12 See Malat v. Riddell, 383 U. S. 569, 571 (1966); Addison v. Holly Hill 
Fruit Products, Inc., 322 U. S. 607, 618 (1944).

13 The report on the bill that became the Act stressed that the limita-
tions on “the kind of associations to which the legislation applies” were 
“aimed to exclude from the benefits of this legislation all but actual farmers 
and all associations not operated for the mutual help of their members as 
such producers.” H. R. Rep. No. 24, 67th Cong., 1st Sess., 1 (1921). See 
also H. R. Rep. No. 939, 66th Cong., 2nd Sess., 1 (1920).

Senator Kellogg, a supporter of the bill, read this language to have a 
restrictive meaning:

“Mr. CUMMINS .... Are the words 'as farmers, planters, ranch-
men, dairymen, nut or fruit growers’ used to exclude all others who may be 
engaged in the production of agricultural products, or are those words 
merely descriptive of the general subject?

“Mr. KELLOGG. I think they are descriptive of the general subject. 
I think 'farmers’ would have covered them all.

“Mr. CUMMINS. I think the Senator does not exactly catch my 
point. Take the flouring mills of Minneapolis: They are engaged, in a 
broad sense, in the production of an agricultural product. The packers are 
engaged, in a broad sense, in the production of an agricultural product. 
The Senator does not intend by this bill to confer upon them the privileges 
which the bill grants, I assume?

“Mr. KELLOGG. Certainly not; and I do not think a proper con-
struction of the bill grants them any such privileges. The bill covers
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The purposes of the Act, as revealed by the legislative 
history, confirm the conclusion that not all those involved in 
bringing agricultural products to market may join cooperatives 
exempt under the statute, and have the cooperatives retain 
that exemption. The Act was passed in 1922 to remove the 
threat of antitrust restrictions on certain kinds of collective 
activity, including processing and handling, undertaken by 
certain persons engaged in agricultural production. Similar 
organizations of those engaged in farming, as well as organiza-
tions of laborers, were already entitled, since 1914, to special 
treatment under § 6 of the Clayton Act, 38 Stat. 731, 15 
U. S. C. § 17 (1976 ed.).* 14 This treatment, however, had 
proved to be inadequate. Only nonstock organizations were 
exempt under the Clayton Act, but various agricultural groups 
had discovered that, in order best to serve the needs of their 
members, accumulation of capital was required. With capital, 
cooperative associations could develop and provide the han-
dling and processing services that were needed before their 
members’ products could be sold. The Capper-Volstead Act 
was passed to make it clear that the formation of an agricul-
tural organization with capital would not result in a violation 
of the antitrust laws, and that the organization, without

farmers, people who produce farm products of all kinds, and out of 
precaution the descriptive words were added.

“Mr. TOWNSEND. They must be persons who produce these things.
“Mr. KELLOGG. Yes; that has always been the understanding.” 62 

Cong. Rec. 2052 (1922).
14 Section 6 of the Clayton Act reads:
“The labor of a human being is not a commodity or article of commerce. 

. Nothing contained in the antitrust laws shall be construed to forbid the 
existence and operation of labor, agricultural, or horticultural organizations, 
instituted for the purposes of mutual help, and not having capital stock or 
conducted for profit, or to forbid or restrain individual members of such 
organizations from lawfully carrying out the legitimate objects thereof; nor 
shall such organizations, or the members thereof, be held or construed to be 
illegal combinations or conspiracies in restraint of trade, under the antitrust 
laws.”
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antitrust consequences, could perform certain functions in 
preparing produce for market. Mr. Justice Black summarized 
this legislative history in his opinion for a unanimous Court in 
Maryland & Virginia Milk Producers Assn. v. United States, 
362 U. S. 458, 464-468 (1960), and it is further discussed in 
Case-Swayne, 389 U. S., at 391.15

Farmers were perceived to be in a particularly harsh economic 
position. They were subject to the vagaries of market condi-
tions that plague agriculture generally, and they had no means 
individually of responding to those conditions. Often the 
farmer had little choice about who his buyer would be and 
when he would sell. A large portion of an entire year’s labor 
devoted to the production of a crop could be lost if the farmer 
were forced to bring his harvest to market at an unfavorable 
time. Few farmers, however, so long as they could act only 
individually, had sufficient economic power to wait out an 
unfavorable situation. Farmers were seen as being caught in 
the hands of processors and distributors who, because of their 
position in the market and their relative economic strength, 
were able to take from the farmer a good share of whatever

15 See also, e. g., 59 Cong. Rec. 7851-7852 (1920) (remarks of Rep. 
Morgan); id., at 8017 (remarks of Rep. Volstead). See generally Ballan-
tine, Co-operative Marketing Associations, 8 Minn. L. Rev. 1 (1923); 
L. Hulbert, Legal Phases of Cooperative Associations 43-47 (Department 
of Agriculture Bull. No. 1106,1922).

The Court specifically has acknowledged the relationship of the exemp-
tion for labor unions and that for farm cooperatives:
“These large sections of the population—those who labored with their 
hands and those who worked the soil—were as a matter of economic fact 
in a different relation to the community from that occupied by industrial 
combinations. Farmers were widely scattered and inured to habits of 
individualism; their economic fate was in large measure dependent upon 
contingencies beyond their control.” Tigner v. Texas, 310 U. S. 141, 145 
(1940).
See also Liberty Warehouse Co. v. Tobacco Growers, 276 U. S. 71, 92-93 
(1928); Frost v. Corporation Comm’n, 278 U. S. 515, 538-543 (1929) 
(Brandeis, J., dissenting).



826 OCTOBER TERM, 1977

Opinion of the Court 436U.S.

profits might be available from agricultural production.16 By-
allowing farmers to join together in cooperatives, Congress 
hoped to bolster their market strength and to improve their 
ability to weather adverse economic periods and to deal with 
processors and distributors.

NBMA argues that this history demonstrates that the Act 
was meant to protect all those that must bear the costs and 
risks of a fluctuating market,17 and that all its members, 
because they are exposed to those costs and risks and must make 
decisions affected thereby, are eligible to organize in exempt 
cooperative associations.18 The legislative history indicates, 
however, and does it clearly, that it is not simply exposure to 
those costs and risks, but the inability of the individual farmer 
to respond effectively, that led to the passage of the Act. The 
congressional debates demonstrate that the Act was meant to 
aid not the full spectrum of the agricultural sector but, 
instead, to aid only those whose economic position rendered 
them comparatively helpless. It was, very definitely, special-
interest legislation. Indeed, several attempts were made to 
amend the Act to include certain processors who, according to 
preplanting contracts, paid growers amounts based on the 
market price of processed goods; these attempts were roundly 
rejected.19 Clearly, Congress did not intend to extend the

16 See, e. g., 59 Cong. Rec. 8025 (1920) (remarks of Rep. Hersman); 
id., at 9154 (extended remarks of Rep. Michener); 61 Cong. Rec. 1040 
(1921) (remarks of Rep. Towner); 62 Cong. Rec. 2048-2049 (1922) 
(remarks of Sen. Kellogg); id., at 2058 (remarks of Sen. Capper).

17 Essentially the same argument was made and rejected by the Court in 
Case-Swayne Co. v. Sunkist Growers, Inc., 389 U. S. 384, 393-396 (1967), 
in which it concluded that a cooperative of orange growers, which included 
some members who operated packing houses but grew no fruit, was not 
entitled to the protection of the Act.

18 NBMA asserts that the integrator bears 90%, or more, of broiler 
production costs, as compared with the grower’s 10%, or less. Tr. of Oral 
Arg. 13; Brief for Petitioner 16, 21.

19 This amendment, repeatedly introduced by Senator Phipps, would have 
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benefits of the Act to the processors and packers to whom the 
farmers sold their goods, even when the relationship was such 
that the processor and packer bore a part of the risk.

Petitioner suggests that agriculture has changed since 1922, 
when the Act was passed, and that an adverse decision here 
“might simply accelerate an existing trend toward the absorp-
tion of the contract grower by the integrator,” or “might 
induce the integrators to rewrite their contracts with the 
contract growers to designate the latter as lessor-employees 
rather than independent contractors.” Brief for Petitioner 
13; see id., at 24, 26, and Tr. of Oral Arg. 17. We may accept 
the proposition that agriculture has changed in the intervening 
55 years, but, as the second Mr. Justice Harlan said, when 
speaking for the Court in another context, a statute “is not an 
empty vessel into which this Court is free to pour a vintage 
that we think better suits present-day tastes.” United States 
v. Sisson, 399 U. S. 267, 297 (1970). Considerations of this 
kind are for the Congress, not the courts.

IV
We, therefore, conclude that any member of NBMA that 

owns neither a breeder flock nor a hatchery, and that maintains 
no grow-out facility at which the flocks to which it holds title 
are raised, is not among those Congress intended to protect 
by the Capper-Volstead Act. The economic role of such a 
member in the production of broiler chickens is indistinguish-

inserted the following language after “nut or fruit growers” (see n. 4, 
supra):
“and where any such agricultural product or products must be submitted 
to a manufacturing process, in order to convert it or them into a finished 
commodity, and the price paid by the manufacturer to the producer thereof 
is controlled by or dependent upon the price received by the manufacturer 
for the finished commodity by contract entered into before the production of 
such agricultural product or products, then any such manufacturers.” 62 
Cong. Rec. 2227,2273-2275, 2281 (1922).
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able from that of the processor that enters into a preplanting 
contract with its supplier, or from that of a packer that assists 
its supplier in the financing of his crops.20 Their participa-
tion involves only the kind of investment that Congress clearly 
did not intend to protect.21 We hold that such members are 
not “farmers,” as that term is used in the Act, and that a 
cooperative organization that includes them—or even one of

20 The dissent suggests, post, at 849, that petitioner’s members “partake 
in substantially all of the risks of bringing a crop . . . from ohick to 
broiler.” Although it is true that petitioner’s members bear some of the 
risks associated with bringing each flock to market, they do not bear all 
the risks. Growers dealing with many of petitioner’s members, including 
M2, M3, and probably M20, receive no payment for their labor if a flock 
is lost due, in some cases, to the weather, and in other cases, to disease. 
See Table G-2, App. 195. And, perhaps more importantly, petitioner’s 
members do not bear all the risks associated with changes in demand over 
a longer period of time. Very few of petitioner’s members, not including 
M2 or M3, provide the growers with whom they deal anything more than 
“informal assurances” that the member will continue to place flocks with 
the grower and therefore that the grower will receive a return on the 
investment he has in his grow-out facilities. See Table G-7, App. 219.

21 Because we conclude that these members have not made the kind of 
investment that would entitle them to the protection of the Act, we need 
not consider whether, even if they had, they would be ineligible for the 
protection of the Act because their economic position is such that they are 
not helplessly exposed to the risks about which Congress was concerned. 
Thus we need not consider here the status under the Act of the fully in-
tegrated producer that not only maintains its own breeder flock, hatchery, 
and grow-out facility, but also runs its own processing plant. Neither do 
we consider the status of the less fully integrated producer that, although 
maintaining a grow-out facility, also contracts with independent growers 
for a large portion of the broilers processed at its facility.

There is nothing in the record that would allow us to consider whether 
these integrators are “too small” to own their own breeder flocks, hatch-
eries, or grow-out facilities, or whether, because of the history of their 
economic development, they have concentrated only on the feed production 
and processing aspects of broiler production.
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them—as members is not entitled to the limited protection 
of the Capper-Volstead Act.

The judgment of the Court of Appeals is affirmed, and the 
case is remanded for further proceedings.

It is so ordered.

Mr . Just ice  Brennan , concurring.
I join the Court’s opinion. I agree that since several of 

NBMA’s members were not engaged in the production of 
agriculture as farmers, Case-Swayne Co. v. Sunkist Growers, 
Inc., 389 U. S. 384 (1967), compels the holding that NBMA’s 
activities challenged by the United States cannot be afforded 
the Sherman Act exemption NBMA asserts. Since that dis-
position settles this aspect of the suit between the parties, it 
is unnecessary for the Court to consider, and the Court 
reserves, the question of “the status under the Act of the fully 
integrated producer that not only maintains its breeder flock, 
hatchery, and grow-out facility, but also runs its own process-
ing plant.” Ante, at 828 n. 21. I write separately only to sug-
gest some considerations which bear on this broader question. 
I do so because the rationale of the dissent necessarily carries 
over to that question.

I

The Capper-Volstead Act, 42 Stat. 388, 7 U. S. C. § 291 
et seq. (1976 ed.), like the Sherman Act which it modifies, was 
populist legislation which reacted to the increasing concen-
trations of economic power which followed on the heels of 
the industrial revolution. The Sherman Act was the first leg-
islation to deal with the problems of participation of small 
economic units in an economy increasingly dominated by 
economic titans. Next enacted was § 6 of the Clayton Act, 
38 Stat. 730, 15 U. S. C. § 17 (1976 ed.), which provides:

“The labor of a human being is not a commodity or 
article of commerce. Nothing contained in the antitrust 
laws shall be construed to forbid the existence and oper-
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ation of labor, agricultural, or horticultural organizations, 
instituted for the purposes of mutual help, and not hav-
ing capital stock or conducted for profit, or to forbid or 
restrain individual members of such organizations from 
lawfully carrying out the legitimate objects thereof; nor 
shall such organizations, or the members thereof, be held 
or construed to be illegal combinations or conspiracies in 
restraint of trade, under the anti-trust laws.”

This legislation linked industrial labor and farmers as the 
kind of economic units of individuals for whom it was thought 
necessary to permit cooperation—cartelization in economic 
parlance—in order to survive against the economically domi-
nant manufacturing, supplier, and purchasing interests with 
which they had to interrelate. The failure of § 6 expressly 
to authorize cooperative marketing activities, and to permit 
capital stock organizations coverage under it, prompted enact-
ment of the Capper-Volstead Act in 1922 to remedy these 
omissions. Section 1 of that Act provides, inter alia:

“Persons engaged in the production of agricultural 
products as farmers, planters, ranchmen, dairymen, nut 
or fruit growers may act together in associations, corpo-
rate or otherwise, with or without capital stock, in col-
lectively processing, preparing for market, handling, and 
marketing in interstate and foreign commerce, such prod-
ucts of persons so engaged. . . .”

At the time the Capper-Volstead Act was enacted, farming 
was not a vertically integrated industry. The economic model 
was a relatively large number of small, individual, economic 
farming units which actually tilled the soil and husbanded 
animals, on the one hand, and, on the other hand, the rela-
tively small number of large economic units which processed 
the agricultural products and resold them for wholesale and 
retail distribution. It was the disparity of power between 
the units at the respective levels of production that spurred
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this congressional action. See, e. g., 62 Cong. Rec. 2257 
(1922) (remarks of Sen. Norris). Congress was concerned that 
the farmer, at the mercy of natural forces on one hand, and 
the economically dominant processors on the other, was being 
driven from the land and forced to migrate in ever-increasing 
numbers to the cities.

“Senator Capper stated a point of view to be found on 
almost every page of the congressional debate on his 
bill, ‘Middlemen who buy farm products act collectively 
as stockholders in corporations owning the business and 
through their representatives buy of farmers, and if 
farmers must continue to sell individually to these large 
aggregations of men who control the avenues and agencies 
through and by which farm products reach the consum-
ing market, then farmers must for all time remain at 
the mercy of the buyers.’ 62 Cong. Rec. 2058 (1922).” 
Post, at 841 (footnote omitted).

The legislative history makes clear that the regime which 
Congress created in the Capper-Volstead Act to ameliorate 
this situation was one of voluntary cooperation. The Act 
would allow farmers to “ ‘combine with [their] neighbors 
and cooperate and act as a corporation, following [their] 
product from the farm as near to the consumer as [they] can, 
doing away in the meantime with unnecessary machinery and 
unnecessary middle men.’ That is all this bill attempts to 
do.” 62 Cong. Rec. 2257 (1922) (remarks of Sen. Norris). 
As the Court notes, however, “[c]learly, Congress did not 
intend to extend the benefits of the Act to processors and 
packers to whom the farmers sold their goods, even when 
the relationship was such that the processor and packer bore 
a part of the risk.” Ante, at 826-827. This fact is demon-
strated from several exchanges during the debate clarifying the 
intent behind the bill and also by the abortive Phipps amend-
ment. In the colloquy between Senators Kellogg and Cum-
mins, quoted in extenso, ante, at 823-824, n. 13, an intent not 
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to extend the benefits of the bill to processors of agricultural 
products is clear:

“Mr. CUMMINS . . . Take the flouring mills of Min-
neapolis: They are engaged in a broad sense, in the 
production of an agricultural product. The packers are 
engaged in a broad sense, in the production of an agricul-
tural product. The Senator does not intend by this bill 
to confer upon them the privileges which the bill grants, 
I assume?

“Mr. KELLOGG: Certainly not . . . .” 62 Cong. Rec. 
2052 (1922).

Debate surrounding the proposed Phipps amendment, quoted 
ante, at 827 n. 19, the effect of which would have been to exempt, 
for example, sugar refiners with preplanting contracts, yields 
a similar understanding. Senator Norris, in leading the suc-
cessful rejection of the amendment, explained: “The amend-
ment ... is simply offered for the purpose of giving to certain 
manufacturers the right to be immune from any prosecution 
under the Sherman Antitrust Act. . . . They are not coopera-
tors; they are not producers; it is not an organization com-
posed of producers who incorporate together to handle their 
own products; that is not it.” 62 Cong. Rec. 2275 (1922) 
(emphasis added). These statements show that Congress 
regarded both “manufacturers of finished agricultural prod-
ucts” and “processors” as ineligible. Whether or not there 
is a distinction in economic or other terms between “manu-
facturers” who refine sugar from beets, or “processors” who 
mill wheat into flour, both groups were thought of as beyond 
the reach of § 1—“They are not cooperators.” Thus the 
legislative history demonstrates that the purpose of the leg-
islation was to permit only individual economic units work-
ing at the farm level1 to form cooperatives for purposes of

1See, e. g., 59 Cong. Rec. 7855-7856 (1920) (remarks of Rep. Evans: 
“[T]he liberty sought in this bill for the man who tills the soil”); id., at 
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“collectively processing, preparing for market, handling, and 
marketing in interstate and foreign commerce, such products 
of persons so engaged.” This focus on collectives to replace 
the processors and middlemen is the key to application of the 
Act’s policies to modern agricultural conditions.

II
A

The dissent is correct, of course, that “[t]he nature of agri-
culture has changed profoundly since the early 1920’s when 
the Capper-Volstead Act was debated and adopted. The 
reality of integrated agribusiness admittedly antiquates some of 
the congressional characterizations of farming.” Post, at 843. 
Most NBMA members are fully integrated, except for the 
grow-out stage which they contract out. Rather than groups 
of single-function farmers forming a collective jointly to han-
dle, process, and market their agricultural products, these 
multifunction integrated units stand astride several levels of 
agricultural production which Congress in 1922 envisioned 
would be collectivized. Performing these functions for them-

8017 (remarks of Rep. Volstead); id., at 8022 (remarks of Rep. Sumners) ; 
id., at 8025 (remarks of Rep. Hersman); id., at 8026 (remarks of Rep. 
Towner: “ [T]his privilege is not to dealers or handlers or speculators for 
profit; it is limited to the producers themselves”); id., at 8033 (remarks 
of Rep. Fields); 61 Cong. Rec. 1034 (1921) (remarks of Rep. Walsh); 
id., at 1037 (remarks of Rep. Blanton); id., at 1040 (remarks of Rep. 
Towner: “The farmer is an individual unit. He must manage his own 
farm. He must have his own home”); id., at 1044 (remarks of Rep. 
Hersey); 62 Cong. Rec. 2048, 2050 (1922) (remarks of Sen. Kellogg, 
noting the “individualistic nature of the farmer’s occupation” and describ-
ing a farmer as “a small holder of land”); id., at 2051 (remarks of Sen. 
Kellogg, observing that the legislation was designed to encourage the 
farmer “in his ownership, in the occupation of his farm, and in the cultiva-
tion of his own land”); id., at 2052 (remarks of Sens. Cummins, Kellogg, 
and Townsend); id., at 2156 (remarks of Sen. Walsh, observing that the 
legislation protects only “an organization of the producers themselves of 
the product of the farm”); id., at 2058-2059 (remarks of Sen. Capper).
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selves, the allegations of the complaint suggest, they now seek 
protection of the exemption not to permit collectivized proc-
essing but simply as a shield for price fixing. The issue is 
whether a fully integrated producer of agricultural products 
performing its own processing or manufacturing and which 
hence does not associate for purposes of common handling, 
processing, and marketing is nevertheless “engaged in the 
production of agricultural products as [a] farmefr]” for pur-
poses of § l’s exemption for such cooperatives if also engaged 
in traditional farming activity. The dissent frankly recog-
nizes that integrated poultry producers do not neatly fit the 
limitation Congress signified by the phrase “as farmers,” but 
reads that limitation out of the Act in order to give effect to 
what it perceives as Congress’ desire to aid the agricultural 
industry generally because of the uncertainty of profits in that 
industry caused by the combination of weather, fluctuations in 
demand, and perishability of the product. Elision of the 
limitation Congress placed on the exemption is sacrificed to 
this end, and the exemption extended to encompass all persons 
engaged in the production of agriculture. But that drastic 
restructuring of the statute is not only inconsistent with Con-
gress’ specific intent regarding the meaning of the limitation, 
but is unnecessary to give continuing effect to its broader pur-
poses. Congress clearly intended, as the discussion in Part I, 
supra, demonstrates, to withhold exempting processors en-
gaged in the production of agriculture notwithstanding that 
they bore risks common to agriculture generally, and that 
they may be “price takers” with respect to the product they 
sell to large chains of grocery stores. The dissent fails to 
explain how extending the exemption in the fashion it sug-
gests can be reconciled with the fundamental purpose of this 
populist legislation to authorize farmers’ cooperatives for col-
lective handling, processing, and marketing purposes.

The dissent’s construction, it seems to me, would permit 
the behemoths of agribusiness to form an exempt association
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to engage in price fixing, and territorial and market division, 
so long as these concerns are engaged in the production of 
agriculture. It is hard to believe that in enacting a provision 
to authorize horizontal combinations for purposes of collective 
processing, handling, and marketing so as to eliminate middle-
men, Congress authorized firms which integrated further down-
stream beyond the level at which cooperatives could be utilized 
for these purposes to combine horizontally as a cartel with 
license to carve up the national agricultural market. Such 
a construction would turn on its head Congress’ manifest pur-
pose to protect the small, individual economic units engaged 
in farming from exploitation and extinction at the hands of 
“these large aggregations of men who control the avenues and 
agencies through and by which farm products reach the con-
suming market,” 62 Cong. Rec. 2058 (1922) (remarks of Sen. 
Capper), by exempting instead, and thereby fomenting “these 
great trusts, these great corporations, these large moneyed 
institutions” at which the Sherman Act took aim. 21 Cong. 
Rec. 2562 (1890) (remarks of Sen. Teller). There is nothing 
in the legislative history, and much to the contrary, to indicate 
that Congress enacted § 1 to remake agriculture in the image 
of the great cartels.

B
Definition of the term “farmer” cannot be rendered without 

reference to Congress’ purpose in enacting the Capper-Volstead 
Act. “When technological change has rendered its literal 
terms ambiguous, the . . . Act must be construed in light of 
[its] basic purpose.” Twentieth Century Music Corp. v. 
Aiken, 422 U. S. 151, 156 (1975). I seriously question the 
validity of any definition of “farmer” in § 1 which does not 
limit that term to exempt only persons engaged in agricul-
tural production who are in a position to use cooperative asso-
ciations for collective handling and processing—the very ac-
tivities for which the exemption was created. At some point 
along the path of downstream integration, the function of the 
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exemption for its intended purpose is lost, and I seriously 
doubt that a person engaged in agricultural production beyond 
that point can be considered to be a farmer, even if he also 
performs some functions indistinguishable from those per-
formed by persons who are “farmers” under the Act. The 
statute itself may provide the functional definition of farmer 
as persons engaged in agriculture who are insufficiently inte-
grated to perform their own processing and who therefore can 
benefit from the exemption for cooperative handling, proc-
essing, and marketing. Thus, in my view, the nature of the 
association’s activities, the degree of integration of its mem-
bers, and the functions historically performed by farmers in 
the industry are relevant considerations in deciding whether 
an association is exempt. The record before us does not pro-
vide evidence relevant to these considerations, and there is 
therefore no basis for appraising NBMA’s entitlement to the 
exemption while it includes members whose operations are 
fully integrated whether or not they contract rather than per-
form the grow-out phase.

Ill

If, because of changes in agriculture not envisioned by it 
in 1922, Congress’ purpose no longer can be achieved, there 
would be no warrant for judicially extending the exemption, 
even if otherwise it would fall into desuetude. In construing 
a specific, narrow exemption to a statute articulating a com-
prehensive national policy, we must, of course, give full effect 
to the specific purpose for which the exemption was estab-
lished. But when that purpose has been frustrated by changed 
circumstances, the courts should not undertake to rebalance 
the conflicting interests in order to give it continuing effect. 
Cf. Teleprompter Corp. v. Columbia Broadcasting System, 
Inc., 415 U. S. 394, 414 (1974); Fortnightly Corp. v. United 
Artists, 392 U. S. 390, 401-402 (1968). Specific exemptions 
are the product of rough political accommodations responsive 
to the time and current conditions. If the passage of time
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has “antiquated” the premise upon which that compromise 
was struck, the exemption should not be judicially reincarnated 
in derogation of the enduring national policy embodied in 
the Sherman Act.

The dissent’s reconstruction of the exemption is doubly 
flawed, for it would frustrate the Act’s purpose to protect that 
segment of agricultural enterprise as to which Congress’ pur-
pose retains vitality. The American Farm Bureau Federa-
tion, which has filed a brief amicus curiae in this case, “is a 
voluntary general farm organization, representing more than 
2.5 million member families in every State (except Alaska) 
and Puerto Rico.” Brief as Amicus Curiae 2. Speaking for 
the contract growers—those who actually own the land and 
husband the chicks from the time they are hatched until just 
before their slaughter—the Federation argues that extending 
the exemption to integrators would stand the Act on its head ; 
the integrators who process the fully grown broilers could 
thereby combine to dictate the terms upon which they will 
deal with the contract growers to the latter’s disadvantage.

Moreover, there is persuasive evidence that Congress’ con-
cern for protecting contract growers vis-à-vis processors and 
handlers has not abated. In 1968, Congress enacted the Agri-
cultural Fair Practices Act of 1967, 82 Stat. 93, 7 U. S. C. 
§ 2301 et seq. (1976 ed.), designed to protect the “bargaining 
position” of “individual farmers” by prohibiting “handlers” 
from interfering with the “producers’ ” right “to join together 
voluntarily in cooperative organizations as authorized by law.” 
§ 2301. In doing so, Congress legislated specifically to pro-
tect contract growers from integrated broiler producers. Sec-
tion 4 (b) of the Act prohibits a “handler” from discriminat-
ing against “producers” with respect to any term “of purchase, 
acquisition or other handling of agricultural products because 
of his membership in or contract with an association of pro-
ducers.” 7 U. S. C. § 2303 (b) (1976 ed.) (emphasis added). 
The definition of the term “producer” is identical to that in 
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§ 1 of Capper-Volstead, see 7 U. S. C. § 2302 (b) (1976 ed.), 
but the legislative history makes clear that for purposes of 
this Act, Congress considered integrated broiler producers to 
be “handlers” and acted to prevent them from preying on con-
tract growers. The Senate Report makes this clear :2

“As introduced, [§ 4 (b)] prohibited discrimination in 
the terms of ‘purchase or acquisition’ of agricultural prod-
ucts. The committee found that this provision would be 
ineffective with respect to much that it was manifestly 
intended to prohibit. Thus a broiler contractor might 
furnish hatching eggs or chicks to a producer under a 
bailment contract where title remained in the contractor; 
or a canning company might furnish seeds or tomato 
plants to a producer under a similar arrangement. No 
‘purchase or acquisition’ would be involved. The com-
mittee amendment would extend this provision to ‘other 
handling’ of agricultural products, thereby covering the 
examples just given and greatly broadening the scope of 
this provision.” S. Rep. No. 474, 90th Cring., 1st Sess., 
5-6 (1967). (Emphasis added.)

2 Secretary Freeman, in recommending passage of the Agricultural Fair 
Practices Act, on behalf of the United States Department of Agriculture, 
said:

“Cooperative action in agricultural production and marketing is increas-
ing. It is growing in response to the need, (1) to achieve more orderliness 
and efficiency in production and marketing, and (2) to protect and im-
prove bargaining relationships between producers and marketing firms in 
the face of major changes taking place in the marketing system.

“These changes include the growing integration of production and mar-
keting of agricultural products, the increased control of these functions by 
large, diversified corporations, and the expanded use of contracting by such 
corporations to meet their needs. Developments such as these weaken the 
marketing and bargaining position of individual producers.” Hearings on 
S. 109 before a Subcommittee of the Senate Committee on Agriculture and 
Forestry, 90th Cong., 1st Sess., 3-4 (1967). (Emphasis added.)
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The anomaly of allowing the exemption to those who func-
tion more as processors uniquely to disadvantage the contract 
grower “producers” who today continue to fall within the con-
ception of “farmers” Congress envisioned in 1922, points up 
the danger of judicially extending the exemption to conditions 
unforeseen by Congress in 1922.3 The exemption provides a 
powerful economic weapon for the benefit of one economic 
interest group against another. However desirable the inte-
grated broiler production system may be, and however needful 
of the exemption,4 judges should not readjust the conflicting 
interests of growers and integrators; it is for Congress to 
address the problem of readjusting the power balance between 

3 The dissenting opinion finds helpful in refuting the construction of 
the exemption suggested in this opinion two brief excerpts from the legis-
lative history, quoted post, at 848 n. 14. These statements merely indicate 
that a processor like “Mr. Armour” who operates a farm would be entitled, 
free from antitrust liability, to cooperate with other producers in the 
common handling, processing, and marketing of the products they grow. 
Nothing in these statements suggests that the fact of farm ownership, 
however, would confer upon “Mr. Armour” the privilege to conspire with 
“Mr. Swift” to fix prices in their processing businesses. The dissent’s asser-
tion, moreover, that the third proviso of 7 U. S. C. § 291 (1976 ed.) allows 
a food processor by becoming a producer as well to acquire antitrust 
exemption for whatever he produces and up to 50% of the product of others 
is surely erroneous. Both the plain language of the proviso and the state-
ment of Senator Walsh quoted indicate that the privilege to process up to 
50% of nonmember producers’ products while retaining the exemption 
belongs to the exempt association, not its members. Indeed, the full col-
loquy between Senators Kellogg and Walsh indicates that the intent was to 
exclude processors from the exemption with respect to their processing. 
“The object being that a few farmers should not organize a corporation 
simply as a selling agency and not personally really be cooperative mem-
bers.” 62 Cong. Rec. 2268 (1922) (remarks of Sen. Kellogg).

The statement of Senator Kellogg quoted, moreover, refers to an amend-
ment which was not passed and which is simply irrelevant.

4 See Brown, United States v. National Broiler Marketing Association : 
Will the Chicken Lickin’ Stand?, 56 N. C. L. Rev. 29 (1978).
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them. Teleprompter Corp., 415 U. S., at 414; Fortnightly 
Corp., 392 U. S., at 401-402.

Mr . Justice  White , with whom Mr . Just ice  Stew art  
joins, dissenting.

The majority opinion fails to provide a functional definition 
of what it means to be a farmer within the sense of the 
Capper-Volstead Act. We are alternatively told that anti-
trust protection was not intended for “the full spectrum of the 
agricultural sector, but, instead . . . only those whose economic 
position rendered them comparatively helpless,” ante, at 826, 
and then that certain members of the National Broiler Mar-
keting Association are not entitled to protection because they 
are not big enough to own their own breeder flock, hatchery, 
or grow-out facility, ante, at 827. The rule of the case evi-
dently is that ownership of one of those facilities is somehow 
requisite in order to be a farmer. But no attempt is made to 
link that conclusion to the motivating factors behind an anti-
trust exemption for agriculture.

Historically, perishability of produce forced the farmer to 
take whatever price he could obtain at the time of the harvest. 
This one factor, more than any other, underlay the legislative 
recognition that allowing farmers to combine in marketing 
cooperatives was necessary for the economic survival of agri-
culture. “It is folly to suggest to the farmer with a car-
load of cattle on the market to ‘take them home’ or to ‘haul 
back his load of wheat’ or other commodity.” 59 Cong. Rec. 
7856 (1920) (Cong. Evans).1

1 Congressman. Evans was commenting on an earlier version of the bill. 
“[T]he cooperative association is most helpful and its widest field of 
operation is in those products which are not sold upon exchanges . . . 
take the fruit crop, the apple crop, the potato crop. It must be harvested 
at a certain time. . . . You can not dump all the production on the 
country at once and have the farmer receive a good price.” 62 Cong. Rec. 
2052 (1922) (Sen. Kellogg). See also Id., at 2263 (Sen. Hitchcock).
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Even in a reasonably competitive market, physical inability 
to withhold produce will place a producer at a disadvantage. 
But the farmer did not face a reasonably competitive market. 
A theme running through the legislative history almost as per-
sistently as perishability is the farmer’s vulnerability to a 
small number of middlemen, organized, and capable of driv-
ing the price down below the farmer’s cost of production.2 
Senator Capper stated a point of view to be found on almost 
every page of the congressional debate on his bill: “Middle-
men who buy farm products act collectively as stockholders 
in corporations owning the business and through their repre-
sentatives buy of farmers, and if farmers must continue to sell 
individually to these large aggregations of men who control 
the avenues and agencies through and by which farm products 
reach the consuming market, then farmers must for all time 
remain at the mercy of the buyers.” 62 Cong. Rec. 2058 
(1922).3

2 See, e. g., Senator Capper’s speech, id., at 2058, summing up his 
support for “growers . . . [who were] compelled to dump [their products] 
on a glutted market at prices below cost of production.”

3 “Agriculture sells its product to the highest bidder in a restricted mar-
ket. It sells in this sort of market at the price fixed by purchasers. . . . 
There must be given to agriculture some compensatory advantage to offset 
the present economic advantage which industry holds by reason of the 
fact that it can write into the selling price which it fixes all cost of pro-
duction plus a profit.” 59 Cong. Rec. 8022 (1920) (remarks of Cong. 
Sumners on an earlier version of the bill). “Operating individually, [the 
farmer] is helpless and falls an easy victim to the organized operators 
who deal in his output.” Id., at 8025 (remarks of Cong. Hersman on 
earlier bill). “The farmers are not asking a chance to oppress the public, 
but insist that they should be given a fair opportunity to meet business 
conditions as they exist—a condition that is very unfair under the present 
law. Whenever a farmer seeks to sell his products he meets in the 
market place the representatives of vast aggregations of organized capital 
that largely determine the price of his products. Personally he has very 
little, if anything, to say about the price.” Id., at 8033 (remarks of Cong. 
Fields on earlier bill). The Congressman stressed that the bill would give
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The aid extended to farmers by the Capper-Volstead Act 
was of a very special variety. It was not a system of price 
supports or surplus purchases. The assistance offered farmers 
by the Capper-Volstead Act was to allow combination in a 
way that would otherwise violate the antitrust laws. Such 
protection was chosen for a specific purpose. A Government 
price support program could lift price as surely as allowing 
agricultural cooperatives to operate, if lifting price were the 
only objective. The specific goal of permitting agricultural 
organizations was to combat, and even to supplant, purchasers’ 
organizations facing the farmer.

Economics teaches that the result in such circumstances 
is “bilateral monopoly” with a potentially beneficial impact 
on the eventual consumer and a sharing of cartel profits be-
tween the organized suppliers and the organized buyers.4 The 
House Report for this reason concluded that the organization 
of agricultural cooperatives could actually lead to a lowering 
of the price paid by consumers,5 if the middleman were elimi-

farmers “protection against the gamblers in agricultural products, who rob 
the producer with one hand and the consuming public with the other.” 
Ibid. The farmer “stands defenseless against combinations of corporations. 
He finds that when he goes out to do business in the world that he has to 
do business with a combination that represents 40 or 50 or 100,000 
individual incorporators, but the farmer is a unit and he can not incor-
porate.” 61 Cong. Rec. 1040 (1921) (remarks of Cong. Towner on earlier 
bill). “[I]t is better to have the control of producers extend nearer than 
now to consumers as against the control of prices by the speculator, who 
has no concern in the maintenance of stable prices but whose concern is 
only his immediate profit.” Id., at 1041 (remarks of Cong. Sumners on 
earlier bill). “[Cooperatives] have tended to prevent much of the gam-
bling in foodstuffs and to eliminate many of the useless middlemen that 
stand between the producers, the retailers, and the consumers.” H. R. 
Rep. No. 24, 67th Cong., 1st Sess., 3 (1921).

4 See G. Stigler, The Theory of Price 207-208 (3d ed. 1966); M. 
Friedman, Price Theory 191-192 (1976): G. Becker, Economic Theory 
94-95 (1971).

5 H. R. Rep. No. 24, supra, n. 3, at 3.
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nated altogether. Senator Norris elaborated that the purpose 
of the bill was to permit farmers “ ‘to combine with [their] 
neighbors and cooperate and act as a corporation, following 
[their] product from the farm as near to the consumer as 
[they] can, doing away in the meantime with unnecessary 
machinery and unnecessary middle men.’ That is all this bill 
attempts to do.” 62 Cong. Rec. 2257 (1922).

The legislative history thus comports with the economic 
reality of farming, and provides a consistent rationale for an 
agricultural antitrust exemption. Farmers were price takers 
because their goods could not be stored, and because they dealt 
with a small number of well-organized middlemen.

The nature of agriculture has changed profoundly since the 
early 1920’s when the Capper-Volstead Act was debated and 
adopted. The reality of integrated agribusiness admittedly 
antiquates some of the congressional characterizations of 
farming. But this Court has interpreted other statutory ex-
emptions in the light of a changing economy,6 and the Court 
errs in failing to apply the sense and wording of the agricul-
ture exemption because the industry’s organization has 
changed.

The important reasons for granting antitrust immunity to 
farmers have not changed. Their produce is still, in large 
part, incapable of being withheld for a higher price. And in 
this case, that factor is particularly relevant. The overwhelm-
ing demand is for fresh, not frozen, 8-to-10-week-old broiler 
chickens, and integrators must sell their produce within four 
days of slaughter.7 The result is a buyer’s market. And the 

6 See, e. g., Connell Constr. Co. v. Plumbers & Steamfitters, 421 U. S. 
616 (1975) (labor exemption); Meat Cutters v. Jewel Tea Co., 381 U. S. 
676 (1965) (labor exemption); and SEC v. National Securities, Inc., 393 
U. S. 453 (1969) (concerning the McCarran-Ferguson Act exemption for 
insurance).

7 Brown, United States v. National Broiler Marketing Association: Will 
the Chicken Lickin’ Stand?, 56 N. C. L. Rev. 29, 44 (1978).
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buyers in this market are few and powerful: “[T]he market 
for broilers is oligopsonistic, dominated by large retail chains 
such as A & P, Kroger and Safeway and institutional food 
outlets such as Kentucky Fried Chicken.” 8 A recurrent pat-
tern of prices below actual cost to the producer has been ob-
served since the start of the current decade.9 10 11

All of this makes the present case a very poor one in which 
to depart from the wording of the antitrust exemption for 
farmers. Broiler chickens are agricultural products.19 Inte-
grators produce them. Hence, integrators are “persons en-
gaged in the production of agricultural products.” They own 
the “crop” from chicks to dressed broilers.11 They are en-
gaged in the production of agricultural products as farmers, 
within the meaning of 7 U. S. C. § 291 (1976 ed.).

The majority’s insistence that Capper-Volstead protection 
not be extended unless .the broiler producers own a breeder 
flock, hatchery, or grow-out facility is sought to be explained 
by the rationale that “[t]he economic role” of a producer who 
does not own one of these facilities “is indistinguishable from 
that of [a] processor that enters into a preplanting contract 
with its supplier . . . .” Ante, at 827-828. Such processors 
were sought to be included within the Act by Senator Phipps’ 
amendment, which was rejected.

It is inaccurate to equate broiler producers with processors 
of agricultural commodities, even those with preplanting con-
tracts. Such an equation ignores the important distinction 
that members of the NBMA are all producers of broilers, 
whereas a mere processor of an agricultural commodity is 
not a producer. The Act extends protection to “[p]ersons 
engaged in the production of agricultural products as farmers.”

8 Ibid.
9 Ibid.
10 See ante, at 820 n. 8.
11 For most of the NBMA members, of course, ownership starts even 

earlier with the eggs produced by their own breeder flock.
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(Emphasis added.) Opposition to the Phipps amendment 
was centered on precisely the fact that it would extend pro-
tection to those who did not produce agricultural commodities.

A leading critic explained his opposition: “The amend-
ment ... is simply offered for the purpose of giving to a cer-
tain class of manufacturers the right to be immune from any 
prosecution under the Sherman Antitrust Act.... They are 
not cooperators; they are not producers; it is not an organi-
zation composed of producers who incorporate together to 
handle their own products; that is not it.” 62 Cong. Rec. 
2275 (1922) (Sen. Norris). The problem with the proposal, 
therefore, was not that processing was involved. The stat-
ute’s own words are conclusive that the activity of processing 
by producers was to be exempted from antitrust scrutiny.12 
The objection to Senator Phipps’ proposal was that proces-
sors who were not also producers were protected.

This hostility to Senator Phipps’ amendment was under-
standable, given the frequent legislative references to the 
pernicious effect of middlemen. But NBMA members are 
not middlemen. Whether or not they own hatcheries or grow- 
out facilities, they are producers of agricultural commodities.13 

12 The Act explicitly protects farmers who associate for the purpose of 
“collectively processing, preparing for market, handling, and marketing in 
interstate and foreign commerce, such products of persons so' engaged.” 
And the produce of a cooperative’s own members need comprise no more 
than 50% of the total handled by the cooperative; so it was clear that 
some members could be doing more processing than producing of agri-
cultural commodities. They would still be entitled to protection because 
what produce they did raise was contributed to the cooperative.

13 This fact distinguishes Case-Swayne Co. v. Sunkist Growers, Inc., 389 
U. S. 384 (1967). Capper-Volstead Act protection was denied to orange 
growers cooperatives in that case because they included several “non-
producer interests” in the form of orange processors who did not them-
selves grow any citrus at all. All of the members of NBMA, by contrast, 
produce broiler chickens. Some contract out various stages of the grow-
ing process, but all members own the agricultural product throughout its 
production, from chick to broiler.
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They enter the production system before the chickens are 
hatched, and withdraw only at the time the dressed broilers 
are sold. They own the chickens throughout the raising 
process. They should be allowed to “folio [w their] product 
from the farm as near to the consumer as [they] can.”

There is a functional dimension to this dichotomization of 
producers and processors. It involves the realities of risk-
bearing. The Phipps amendment extended protection to 
manufacturers who paid a price for raw agricultural products 
that was “controlled by or dependent upon the price received 
by the manufacturer for the finished commodity by contract 
entered into before the production of such agricultural prod-
uct or products.” Id., at 2273. Hence, the risk held in com-
mon by the Phipps-type processors and actual producers is 
only the fluctuation of final market price. All other risks are 
borne exclusively by the producer, including fluctuating prices 
for feed and medicine (all of which the producers supply to 
the grow-out facilities), damage in transit, and risk of death 
at any point in the growing process. All of these risks are 
identically suffered by NBMA members, whether or not they 
own their own breeder flocks, hatcheries, or grow-out facilities, 
because of the cost-plus nature of the grow-out contracts. The 
majority unwarrantedly relies upon the fact that the Senate 
rejected antitrust immunity for Phipps-type processors, who 
shared only one of these risks, to conclude that parties sharing 
dll these elements of risk should also be denied protection.

There is cause to applaud the majority opinion in some 
respects: most importantly in its studious avoidance of any 
embracing of the United States’ point of view. The United 
States urges that, in determining what subclass of agricultural 
producers should be considered farmers, attention must focus 
on ownership of land and husbanding of flocks.

“The integrators are not ‘actual farmers’ and do not claim 
to be so. They do not till the land or husband the flocks. 
They do not own the land on which the flocks are raised.” 
Brief for United States 14.



NATIONAL BROILER MARKETING ASSN. v. U. S. 847

816 Whi te , J., dissenting

“Petitioner therefore draws no sustenance from the fact 
that both sharecroppers and the owners of sharecropped 
land may be ‘farmers’: the sharecroppers work the farm-
land and the owners own it. Integrators do neither.” 
Id., at 14 n. 28.

Tying antitrust exemption to ownership of land has no legal or 
economic validity.

Under the United States’ theory, an integrator of the type 
found unprotected in today’s opinion could achieve antitrust 
exemption by purchasing the land on which the grow-out 
facility was maintained (perhaps leasing it back to the inde-
pendent “grower”). Or he could achieve protection by hiring 
his grower as an employee, thereby achieving surrogate status 
for himself as a husbander of flocks. The anomalous aspect 
of either of these steps is that antitrust protection would 
thereby be attained by an expansion of the size of an opera-
tion—that is entirely the wrong direction, based on the major-
ity’s reading of congressional sentiment (with which I largely 
concur) that small, nonintegrated farmers were those most to 
be protected by the Act.14

14 The concurring opinion insists that the interpretation presented here 
“would permit the behemoths of agribusiness to form an exempt associa-
tion ... so long as these concerns are engaged in the production of agri-
culture.” Ante, at 834-835. If this is a fatal flaw, it is shared equally by 
the majority opinion, which conditions exempt status on ownership of a 
breeder flock, hatchery, or grow-out facility. Ante, at 827. For all the 
majority opinion holds, antitrust exemption would apply to the NBMA if 
only it purged its membership of those integrators too small to own their 
own flock, hatchery, or grow-out facility.

In concluding that the possible extension of any antitrust exemption to 
large concerns was contrary to congressional intent, the concurring opinion 
has overlooked several explicit references in the legislative history. These 
passages demonstrate the point impliedly recognized by the majority opin-
ion and this dissent : that one necessary evil of the bill, accepted by its 
sponsors, was that just as producers could combine and become processors 
as well as producers, and yet retain their exemption, large food processors
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The United States cites 20 instances from the congressional 
debates assertedly supporting its view that the proper test 
involves ownership of land or tilling the soil. Brief for 
United States 13, and nn. 21-27. Without exception, how-
ever, those citations refer to landowning or tilling merely in a 
shorthand way. It was customary throughout this long 
debate to observe Representatives and Senators filling pages 
of the Congressional Record with observations on agriculture’s 
focal role in the American Republic, but one will search in 
vain for any discussion of why ownership of land was a logical 
prerequisite to antitrust exemption for a farmer who, in re-

could, by becoming producers, fall within the protection of the Act for 
whatever they produced (and up to 50% of the product of others not even 
eligible for exemption. 7 U. S. C. §291 (third proviso) (1976 ed.)). In 
light of these explicit passages, the thrust of the concurring opinion’s search 
of the legislative history is largely blunted.
“The Senator from Ohio [Mr. POMERENE] at the last session of the 
Senate inquired very pertinently whether that provision would not, for 
instance, permit Mr. Swift or Mr. Armour, or Mr. Wilson, each of whom, 
I undertake to say, owns a farm and raises hogs, for instance, to organize 
under this proposed act and deal in the products of their own farms, and 
also to buy extensively from other producers. I think that that could be 
accomplished under the House bill. Recognizing that there is an evil 
there, and that the act might easily be abused, the Senate bill provides 
that such organizations cannot deal in products other than those produced 
by their members to an amount greater than the amount of the products 
which they get from their members. So that if the three gentlemen to 
whom I refer should organize an association under this proposed law, they 
could throw the product of their own farms into the association and could 
put just so much more into the business, but no more.” 62 Cong. Rec. 
2157 (1922) (Sen. Walsh).
“[W]e have not given the farmers the power to organize a complete 
monopoly. This amendment applies to every association, whether it is a 

_ monopoly or an attempt to create a monopoly or not, for it provides that 
any association must admit anyone who is qualified. If Mr. Armour should 
be a farmer he would have to be admitted; if a sugar manufacturer should 
happen to raise a little sugar he would have to be admitted.” Id., at 2268 
(Sen. Kellogg).
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sponse to the strains of price taking, joined an agricultural 
marketing association.

The cumulative weight of the legislative history is that 
antitrust protection was needed for the cooperative efforts of 
those unable to combine in corporate form, whose product 
was thrown on the market in inelastic supply, where it faced 
an elastic demand. Perishability of agricultural product fig-
ured far more realistically than ownership of land as a reason 
for the inelastic supply of farmers’ produce at market time. 
And it was that inelastic supply that made farmers so very 
vulnerable to oligopsonistic demand. Put plainly, farmers 
had to sell but middlemen did not have to buy.

Antitrust exemption should be extended to agricultural 
producers who partake in substantially all of the risks of 
bringing a crop from seed to market, or, in this case, from 
chick to broiler. This is what it means to be a farmer. This 
rule would not exempt mere processors of agricultural produce, 
as the Phipps amendment had sought to do. It does not tie 
antitrust exemption to the irrelevant criterion of ownership 
of land, or tilling of the soil. But it does prove faithful, in a 
way the majority formulation does not, to the economic reali-
ties underlying Congress’ concern for agriculture: the perish-
ability of product and organization of purchaser that make the 
individual farmer a price taker.

I respectfully dissent.
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TERK v. GORDON, DIRECTOR, NEW MEXICO 
DEPARTMENT OF FISH AND GAME, et  al .

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF NEW MEXICO

No. 77-1042. Decided June 12, 1978

The District Court’s judgment upholding, against constitutional challenge, 
a New Mexico statute imposing higher hunting license fees for nonresi-
dents than for residents of the State is affirmed on authority of Baldwin 
v. Montana Fish & Game Comm’n, ante, p. 371.

Affirmed.

Per  Curiam .
This case originated as a challenge, under the Privileges and 

Immunities Clause, U. S. Const., Art. IV, § 2, cl. 1, and under 
the Fourteenth Amendment, to New Mexico’s statutes requir-
ing licenses to hunt game in that State. A three-judge United 
States District Court upheld the State’s statutory provisions 
insofar as they imposed higher license fees for nonresidents 
than for residents, but the court also ruled that the statutes 
governing the allocation of licenses to hunt certain rare species 
of game were unconstitutional. Plaintiff-appellant Terk, a 
Texas resident, appeals from that portion of the District 
Court’s judgment that upheld the New Mexico fee discrimina-
tion. The defendant-appellees, who are the Director of the 
State’s Department of Game and Fish and the members of the 
State Game Commission, did not seek review of that portion 
of the judgment that held the allocation of licenses to be 
unconstitutional.

The issue as to the fee discrimination between residents and 
nonresidents is controlled by this Court’s recent decision in 
Baldwin v. Montana Fish & Game Comm’n, ante, p. 371. 
On appellant Terk’s appeal, therefore, the judgment of the
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United States District Court is affirmed. We express no view, 
however, on the allocation issue as to which no review was 
sought.

Affirmed.
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ORDERS FROM MAY 12 THROUGH 
JUNE 12, 1978

May  12, 1978

Dismissal Under Rule 60
No. 76-1837. Punta  Gorda  Isles , Inc . v . Live say  et  al . 

C. A. 8th Cir. [Certiorari granted, 434 U. S. 954.] Writ of 
certiorari dismissed under this Court’s Rule 60.

May  15, 1978

Appeals Dismissed. (See also No. 77-293, ante, p. 84.)
No. 77-950. Collecti on  Consultants , Inc ., et  al . v . 

Texas . Appeal from Ct. Crim. App. Tex. dismissed for want 
of substantial federal question. Reported below: 556 S. W. 
2d 787.

No. 77-6409. Conrad  v . Comm erce  Bank  of  Kansas  
City . Appeal from Ct. App. Mo., St. Louis Dist., dismissed 
for want of substantial federal question. Reported below: 
560 S. W. 2d 388.

No. 77-6447. Smith  v . Illino is . Appeal from App. Ct. 
Ill., 5th Dist., dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 49 Ill. App. 3d 
1134, 368 N. E. 2d 233.

Vacated and Remanded on Appeal
No. 76-1616. County  of  Los  Angeles  et  al . v . Chavez - 

Salido  et  al . Appeal from D. C. C. D. Cal. Judgment va-
cated and case remanded for further consideration in light of 
Foley v. Connelie, 435 U. S. 291 (1978). Reported below: 
427 F. Supp. 158.

901
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Miscellaneous Orders
No. A-726. Kaplan  v . New  Jersey . C. A. 3d Cir. Ap-

plication for stay, presented to Mr . Justi ce  Blackmun , and 
by him referred to the Court, denied.

No. A-866 (77-6639). Chapm an  v . Federal  National  
Mortgage  Assn . Ct. App. Mich. Application for stay, pre-
sented to The  Chief  Just ice , and by him referred to the 
Court, denied.

No. A-904 (77-1538). Abrahams , aka  Carr  v . United  
States . C. A. 1st Cir. Application for bail, presented to Mr . 
Justice  Powel l , and by him referred to the Court, denied.

No. A-930. City  of  Mobile  et  al . v . Bolden  et  al . C. A. 
5th Cir. Application for recall and stay of mandate, pre-
sented to Mr . Justice  Powell , and by him referred to the 
Court, denied. Mr . Justice  Stewart  and Mr . Justic e  
Rehnqui st  would grant the application.

No. 77-1373. Maine  Central  Railroad  Co . v . Halpe rin  
et  al . Appeal from Sup. Jud. Ct. Me. The Solicitor General 
is invited to file a brief in this case expressing the views of the 
United States.

No. 77-1438. Walsh  v . Wangeli n , U. S. Dis trict  Judge . 
Motion for leave to file petition for writ of prohibition denied.

No. 77-6362. Green  v . Hunter , U. S. Dis trict  Judge ; 
and

No. 77-6379. Green  v . Unite d  State s Dis trict  Court  
for  the  Western  Dis trict  of  Missouri . Motions for leave 
to file petitions for writs of mandamus denied.

Probable Jurisdiction Noted
No. 76-808. Nyquist , Commis sion er , New  York  State  

Departm ent  of  Educat ion , et  al . v . Norwi ck  et  al . Ap-
peal from D. C. S. D. N. Y. Probable jurisdiction noted. 
Reported below: 417 F. Supp. 913.
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No. 77-1254. Vance , Secre tary  of  State , et  al . v . Brad -
ley  et  al . Appeal from D. C. D. C. Probable jurisdiction 
noted. Reported below: 436 F. Supp. 134.

No. 77-6431. Caban  v . Mohammed  et  ux . Appeal from 
Ct. App. N. Y. Motion of appellant for leave to proceed in 
forma pauperis granted. Probable jurisdiction noted. Re-
ported below: 43 N. Y. 2d 708,372 N. E. 2d 42.

Certiorari Granted. (See also No. 77-293, ante, p. 84.)
No. 77-1172. National  Muffler  Dealers  Ass n ., Inc . v . 

Unite d  States . C. A. 2d Cir. Certiorari granted. Reported 
below: 565 F. 2d 845.

No. 77-1359. United  States  v . Kimbell  Foods , Inc ., et  
al . C. A. 5th Cir. Certiorari granted. Reported below: 557 
F. 2d 491.

Certiorari Denied. (See also No. 77-6447, supra.)
No. 76-1163. Nyquist , Commis sioner  of  Education  of  

New  York , et  al . v . Surmeli  et  al . C. A. 2d Cir. Certio-
rari denied. Reported below: 556 F. 2d 560.

No. 77-1002. Vigorito  v. United  States ;
No. 77-1004. De Luca  et  al . v . United  States ;
No. 77-6026. DiMatteo  v . United  States ;
No. 77-6035. Mascitt i v . United  States  ; and
No. 77-6165. Scafi di  v. United  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 564 F. 2d 633.

No. 77-1074. Aff ili ated  Ute  Citiz ens  of  Utah  v . United  
States . Ct. Cl. Certiorari denied. Reported below: 215 
Ct. Cl. 935, 566 F. 2d 1191.

No. 77-1086. Kerr , Police  Direct or  of  the  City  of  
Newark , et  al . v . Gasp arinetti  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 568 F. 2d 311.
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No. 77-1144. Duncan  et  al . v . Furrow  Auctio n  Co . et  
al . C. A. 4th Cir. Certiorari denied. Reported below: 564 
F. 2d 1107.

No. 77-1153. Reese  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied.

No. 77-1161. Drebin  et  al . v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 557 F. 2d 1316 and 
572 F. 2d 215.

No. 77-1213. Lloren te  v . New  York ; and Doronzoro  v . 
New  York . App. Div., Sup. Ct. N. Y., 1st Jud. Dept. 
Certiorari denied. Reported below: 57 App. Div. 2d 526, 393 
N. Y. S. 2d 575.

No. 77-1227. Moity  v . Swi ft  Agricu ltural  Chemi cals  
Corp . C. A. 5th Cir. Certiorari denied.

No. 77-1228. Nickel l  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 552 F. 2d 684.

No. 77-1236. General  Atomic  Co . v . Felter , Judge , et  
al .; and

No. 77-1269. Genera l  Atomi c  Co . v . Felte r , Judge , et  
al . Sup. Ct. N. M. Certiorari denied.

No. 77-1240. Mahroom  v . Hook  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 563 F. 2d 1369.

No. 77-1263. Anthony  v . Commis sion er  of  Internal  
Revenue . C. A. 3d Cir. Certiorari denied. Reported 
below: 566F. 2d 1168.

No. 77-1267. Wirem an  v . Indiana  Supreme  Court  Dis -
cipl inary  Commis si on . Sup. Ct. Ind. Certiorari denied. 
Reported below: ---- Ind.----- , 367 N. E. 2d 1368.

No. 77-1272. Viner  v . Unite d Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 568 F. 2d 771.
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No. 77-1276. OxBERGER V. WlNEGARD. Sup. Ct. Iowa. 
Certiorari denied. Reported below: 258 N. W. 2d 847.

No. 77-1278. Clark  County , Nevada  v . Alper  et  al . 
Sup. Ct. Nev. Certiorari denied. Reported below: 93 Nev. 
569, 571 P. 2d 810.

No. 77-1299. Four  Winds , Inc . v . India na  Aeronautics  
Commis si on . Sup. Ct. Ind. Certiorari denied. Reported 
below: 267 Ind. 137, 368 N. E. 2d 1340.

No. 77-1300. Eise nberg  v . Ed  Margis  Plum bing  & Heat -
ing  Co., Inc . Sup. Ct. Wis. Certiorari denied. Reported 
below : 80 Wis. 2d 577, 258 N. W. 2d 720.

No. 77-1311. Shell  Oil  Co. et  al . v . Fred  Weber , Inc . 
C. A. 8th Cir. Certiorari denied. Reported below: 566 F. 
2d 602.

No. 77-1313. Bailey  v . Street . C. A. 6th Cir. Certio-
rari denied. Reported below: 571 F. 2d 580.

No. 77-1314. Harry  Goodki n  & Co. v. Abraham son  et  
ux. C. A. 2d Cir. Certiorari denied. Reported below: 568 
F. 2d 862.

No. 77-1315. Lawre nce  et  al . v . Klein  et  al . App. 
Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Re-
ported below: 58 App. Div. 2d 751, 396 N. Y. S. 2d 223.

No. 77-1316. Cady  u . Gould  et  al . Ct. App. Mo., Kan-
sas City Dist. Certiorari denied. Reported below: 558 
S. W. 2d 755.

No. 77-1317. Kent  v . Illinois . App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 49 Ill. App. 3d 1030, 
365 N. E. 2d 239.

No. 77-1319. Smith  et  al . v . Indiana . Ct. App. Ind. 
Certiorari denied. Reported below: ----  Ind. App. ---- , 363
N. E. 2d 227.
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No. 77-1320. Willi ams  v . North  Caroli na . Ct. App. 
N. C. Certiorari denied. Reported below: 34 N. C. App. 
408, 238 S. E. 2d 668.

No. 77-1323. Hubbard  Broadcas tin g , Inc ., et  al . v . 
Ammerm an  et  al . Ct. App. N. M. Certiorari denied. Re-
ported below: 91 N. M. 250, 572 P. 2d 1258.

No. 77-1333. Thors tad  v . North  Dakota . Sup. Ct. 
N. D. Certiorari denied. Reported below: 261 N. W. 2d 
899.

No. 77-1335. Interstate  Properti es  et  al . v . Becke r  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
569 F. 2d 1203.

No. 77-1348. Connect icut  v . Penl and . Sup. Ct. Conn. 
Certiorari denied. Reported below: 174 Conn. 153, 384 A. 
2d 356.

No. 77-1353. Owe ndale -Gagetow n School  Dis trict  v . 
State  Board  of  Education  et  al . Ct. App. Mich. Certio-
rari denied.

No. 77-1361. Calve rt  Fire  Insurance  Co . v . American  
Mutual  Reins urance  Co . App. Ct. Ill., 1st Dist. Certio-
rari denied. Reported below: 52 Ill. App. 3d 922, 367 N. E. 
2d 104.

No. 77-1362. Ve -Ri-Tas , Inc ., et  al . v . Advert isi ng  Re -
view  Council  of  Metrop olitan  Denver , Inc ., et  al . C. A. 
10th Cir. Certiorari denied. Reported below: 567 F. 2d 963.

No. 77-1365. Dacey  v . House  et  al . ; and Dacey  v . Dor -
sey . C. A. 2d Cir. Certiorari denied. Reported below: 
573 F. 2d 1289 (first case); 568 F. 2d 275 (second case).

No. 77-1368. Dondich  v . United  States . C. A. 9th Cir. 
Certiorari denied.
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No. 77-1369. Santo  v . Feick  Securit y  Systems  et  al . 
Sup. Ct. Fla. Certiorari denied. Reported below: 354 So. 
2d 985.

No. 77-1377. Hull  v . Florida . Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 349 So. 2d 237.

No. 77-1384. Flota  Mercante  Grancolo mbian a , S. A. 
v. Hudson  Waterw ays  Corp . C. A. 2d Cir. Certiorari 
denied. Reported below: 573 F. 2d 1290.

No. 77-1412. Barber  et  al . v . Skyline  Aviation , Inc . 
C. A. 8th Cir. Certiorari denied. Reported below: 566 F. 
2d 1178.

No. 77-1414. Beckwi th  v . Beckw ith . Ct. App. D. C. 
Certiorari denied. Reported below: 379 A. 2d 955.

No. 77-1416. Temporale  v . Connect icut . App. Sess., 
Super. Ct. Conn. Certiorari denied. Reported below: See 
174 Conn. 802, 382 A. 2d 1332.

No. 77-1433. Cecil  v . United  States ; and
No. 77-1441. Manzer  v . Unit ed  States . C. A. 10th Cir. 

Certiorari denied.

No. 77-1440. Sugar  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 570 F. 2d 349.

No. 77-1471. Edwards  et  al ., Members  of  Congress  v . 
Carter , Presid ent  of  the  United  States . C. A. D. C. Cir. 
Certiorari denied. Reported below: 189 U. S. App. D. C. 1, 
580 F. 2d 1055.

No. 77-1477. Finley  et  ux . v . United  States . C. A. Sth 
Cir. Certiorari denied. Reported below: 571 F. 2d 430.

No. 77-1480. Iannell i et  ux . v . United  States . C. A. 
3d Cir. Certiorari denied. Reported below: 571 F. 2d 572.



908 OCTOBER TERM, 1977

May 15, 1978 436 U.S.

No. 77-1487. Woody  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 567 F. 2d 1353.

No. 77-6147. Willi ams  v . Delawar e . Sup. Ct. Del. 
Certiorari denied. Reported below: 378 A. 2d 117.

No. 77-6156. Faison  v . Mitchel l , Warden . C. A. 4th 
Cir. Certiorari denied. Reported below: 563 F. 2d 1135.

No. 77-6158. Stewar t  et  al . v . Ohio . Sup. Ct. Ohio. 
Certiorari denied.

No. 77-6170. Napoles  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 570 F. 2d 348.

No. 77-6194. Pipes  v . Ronald  A. Coco, Inc ., et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 564 F. 2d 414.

No. 77-6208. Cozza  v . Depa rtme nt  of  Healt h , Educa -
tion , and  Welfare . C. A. 2d Cir. Certiorari denied.

No. 77-6235. Bretz  v . Cris t , Warden . Sup. Ct. Mont. 
Certiorari denied. Reported below: 575 P. 2d 44.

No. 77-6250. Smith  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 573 P. 2d 1215.

No. 77-6268. Teema n  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 570 F. 2d 349.

No. 77-6303. Banks  et  al . v . United  States  Depar t -
ment  of  Housi ng  and  Urban  Developm ent  et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 565 F. 2d 528.

No. 77-6304. Jones  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 569 F. 2d 499.

No. 77-6308. Nixon  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6318. Wolgemut h v. Illinois . Sup. Ct. Ill. 
Certiorari denied. Reported below: 69 Ill. 2d 154, 370 N. E. 
2d 1067.
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No. 77-6356. Conant  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 568 F. 2d 1366.

No. 77-6363. Lewi s  v . Rose , Warden  ; and
No. 77-6404. Hodge s v . Rose , Warden . C. A. 6th Cir. 

Certiorari denied. Reported below: 570 F. 2d 643.

No. 77-6368. Jackson  et  al . v . United  States . C. A. 
6th Cir. Certiorari denied. Reported below: 571 F. 2d 583.

No. 77-6377. Hohmann  v . Californi a  et  al . C. A. 9th 
Cir. Certiorari denied.

No. 77-6380. Hetlan d  v . Oregon . Ct. App. Ore. Cer-
tiorari denied. Reported below: 31 Ore. App. 529, 570 P. 2d 
1201.

No. 77-6381. Young  v . Clanon , Medical  Facility  Su -
peri ntendent . C. A. 9th Cir. Certiorari denied.

No. 77-6382. Mulero  et  ux . v . Autoridad  de  las  
Fuentes  Fluvia les  de  Puerto  Rico . Sup. Ct. P. R. Cer-
tiorari denied. Reported below: ----P. R. R.----- .

No. 77-6391. Gibso n  v . Rose , Warden . Ct. Crim. App. 
Tenn. Certiorari denied.

No. 77-6392. Pineda  v . Florida . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 564 F. 2d 1163.

No. 77-6399. Batte n v . Virgin ia . Sup. Ct. Va. Cer-
tiorari denied.

No. 77-6402. Hardin  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied.

No. 77-6408. Clayt on  v . Loggins , Correct ion al  Super -
intend ent , et  al . C. A. 9th Cir. Certiorari denied.

No. 77-6412. Just ice  v . Hess elde n  Plumbi ng  Co . Ct. 
App. Ohio, Franklin County. Certiorari denied.
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No. 77-6419. Bowers  v . Battles , Camp  Superv iso r , 
Harlan  County  Forest ry  Camp . C. A. tith Cir. Certio-
rari denied. Reported below: 568 F. 2d 1.

No. 77-6420. Wion  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 77-6426. Downi ng  v . Fragga ssi et  al . Pa. 
Commw. Ct. Certiorari denied. Reported below: 26 Pa. 
Commw. 517, 364 A. 2d 748.

No. 77-6427. Garcia  v . Stone , Warden . C. A. 9th Cir. 
Certiorari denied.

No. 77-6433. Braham  v . Alaska . Sup. Ct. Alaska. 
Certiorari denied. Reported below: 571 P. 2d 631.

No. 77-6435. In  re  Estat e of  Basalyga . Sup. Ct. Pa. 
Certiorari denied. Reported below: 474 Pa. 606, 379 A. 2d 
305.

No. 77-6440. Johnson  v . Califor nia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 77-6441. Clou dy  v . Allison . C. A. 7th Cir. Cer-
tiorari denied.

No. 77-6448. Winte rs  v . Warden , Tennes see  State  
Peniten tiary . C. A. 6th Cir. Certiorari denied.

No. 77-6455. Drum  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 568 F. 2d 779.

No. 77-6457. Bamond  v . New  York  et  al . C. A. 2d 
Cir. Certiorari denied.

No. 77-6471. Castillo  (Lopez ) v . Government  of  the  
Canal  Zone . C. A. 5th Cir. Certiorari denied. Reported 
below: 568 F. 2d 405.

No. 77-6482. Richards on  v . Pennsylvania . Sup. Ct. 
Pa. Certiorari denied. Reported below: 476 Pa. 571, 383 
A. 2d 510.
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No. 77-6503. De Santis  v . United  State s ;
No. 77-6529. Boscia  v . United  States ;
No. 77-6556. Scolie ri  v . Unite d  States ; and
No. 77-6557. Plusquel lec  v . Unite d  State s . C. A. 3d 

Cir. Certiorari denied. Reported below: 573 F. 2d 827.

No. 77-6506. Mc Donald  v . Thom ps on , Warden . C. A. 
6th Cir. Certiorari denied. Reported below: 573 F. 2d 
1311.

No. 77-6513. Pallan  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 571 F. 2d 497.

No. 77-6518. Caruso  v . United  State s  Board  of  Parole . 
C. A. 3d Cir. Certiorari denied. Reported below: 570 F. 
2d 1150.

No. 77-6525. Maguire  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 571 F. 2d 675.

No. 77-6527. Jones  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 565 F. 2d 159.

No. 77-6530. Cruz  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied.

No. 77-6533. Heft  v . United  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 571 F. 2d 543.

No. 77-6535. Wakefi eld  v . United  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 573 F. 2d 1312.

No. 77-6550. Spicer  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 566 F. 2d 105.

No. 77-6552. Arlt  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 567 F. 2d 1295.

No. 77-6561. Cyph ers  v . United  States . C. A. 10th 
Cir. Certiorari denied.
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No. 77-6568. Stancell  v . United  States . C. A. 4th Cir. 
Certiorari denied.

No. 77-6580. Hughes  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 570 F. 2d 948.

No. 77-6590. Robins on  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6597. Wilcox , aka  Taylor  v . Unite d States . 
C. A. 9th Cir. Certiorari denied. Reported below: 570 F. 
2d 352.

No. 77-6608. Wimbley  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 354.

No. 77-6609. Shane  v . United  States . C. A. 7th Cir. 
Certiorari denied.

No. 77-6613. Baer  v . Unite d Stat es . C. A. 6th Cir. 
Certiorari denied.

No. 77-6620. Will iams  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 570 F. 2d 657.

No. 77-1003. Napol i et  al . v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Mr . Justice  Brennan  and Mr . 
Just ice  Stewart  would grant certiorari. Reported below: 
564 F. 2d 633.

No. 77-1066. Ensli n v . Bean , Correction al  Supe rin -
tendent . C. A. 4th Cir. Certiorari denied. Mr . Justi ce  
Brennan  and Mr . Just ice  Marshall  would grant certiorari. 
Reported below: 565 F. 2d 156.

No. 77-1201. Zeigl er  Coal  Co. v. Local  Union  No . 1870, 
United  Mine  Workers  of  Ameri ca , et  al . C. A. 7th Cir. 
Motion of Bituminous Coal Operators’ Assn., Inc., for leave to 
file a brief as amicus curiae granted. Certiorari denied. Re-
ported below: 566 F. 2d 582.
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No. 77-1275. Martin  B. Glaus er  Dodge  Co . v . Chrysle r  
Corp , et  al . C. A. 3d Cir. Motion of Independent Dealers 
Committee Dedicated to Action for leave to file a brief as 
amicus curiae granted. Certiorari denied. Reported below: 
570 F. 2d 72.

No. 77-1279. Fles chner  et  al . v . Abrahamson  et  ux . 
C. A. 2d Cir. Motion of Investment Counsel Association of 
America, Inc., for leave to file a brief as amicus curiae granted. 
Certiorari denied. Mr . Just ice  Stewart  and Mr . Justice  
Powell  would grant certiorari. Reported below: 568 F. 2d 
862.

No. 77-1284. Gaude t  v . Exxon  Corp . ; and
No. 77-1328. St . Pierre  v . Exxon  Corp , et  al . C. A. 5th 

Cir. Certiorari denied. Mr . Justice  Powell  took no part 
in the consideration or decision of these petitions. Reported 
below: 562 F. 2d 351.

No. 77-1345. Teleph one  Users  Ass n ., Inc . v . Publi c  
Servic e Comm iss ion  of  the  Dist ric t  of  Columbi a  et  al . 
Ct. App. D. C. Certiorari denied. Mr . Justic e  Powell  took 
no part in the consideration or decision of this petition.

No. 77-1341. Vincent , Correctional  Superint endent  
v. Santiago . C. A. 2d Cir. Motion of respondent for leave 
to proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 573 F. 2d 1295.

No. 77-1346. Taylor , Direct or  of  Perso nnel  of  Phila -
delp hia , et  al . v. Rodríguez . C. A. 3d Cir. Motion of 
respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 569 F. 2d 1231.

No. 77-1421. Lahman  Manufacturing  Co ., Inc ., et  al . 
v. Farmhand , Inc . C. A. 8th Cir. Motion to defer con-
sideration of petition for writ of certiorari and certiorari de-
nied. Reported below: 568 F. 2d 112.
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No. 77-6095. Sawye r  v . Florida . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Mr . Justi ce  Brennan  would grant 
certiorari. Reported below: 346 So. 2d 1071.

No. 77-6202. St . John  v . Estelle , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari denied. Mr . Just ice  Black -
mun  would grant certiorari. Reported below: 563 F. 2d 168.

No. 77-6378. Thomas  v . Georgi a ; and
No. 77-6424. Corn  v . Georgia . Sup. Ct. Ga. Certiorari 

denied. Reported below: No. 77-6378, 240 Ga. 393, 242 S. E. 
2d 1; No. 77-6424, 240 Ga. 130, 240 S. E. 2d 694.

Mr . Justice  Brennan  and Mr . Justice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all 
circumstances cruel and unusual punishment prohibited by 
the Eighth and Fourteenth Amendments, Gregg v. Georgia, 
428 U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

No. 77-6542. Hops on  et  al . v . Unite d  Stat es . C. A. 7th 
Cir. Certiorari denied. Mr . Justice  Stevens  took no part 
in the consideration or decision of this petition. Reported 
below: 567 F. 2d 392.

Rehearing Denied
No. 77-1088. Chestnutt  Corp . v . Galfand  et  al ., 435 

U. S. 943;
No. 77-1142. Robles  v . United  States , 435 U. S. 925;
No. 77-5644. Jenkins  v . Dis trict  of  Columbi a , 434 U. S. 

1018;
No. 77-6080. Billi ngs ley  et  al . v . Seibe ls , Mayor  of  

Birmin gham , et  al ., 435 U. S. 929; and
No. 77-6107. Mitc hell  v . Hopp er , Warde n , 435 U. S. 

937. Petitions for rehearing denied.
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No. 77-6108. Sayles  v . Haywood , Judge , 435 U. S. 929;
No. 77-6127. Noone  v . Szora di  et  al ., 435 U. S. 930;
No. 77-6163. Fahrig  et  al . v . Berger  et  al ., 435 U. S. 

945;
No. 77-6183. Willi ams  et  al . v . Hoyt  et  al ., 435 U. S. 

946;
No. 77-6186. Mc Elroy  v . Wils on  et  al ., 435 U. S. 931 ; 

and
No. 77-6213. Hernan dez  et  al . v . Colorado , 435 U. S. 

954. Petitions for rehearing denied.

No. 76-1359. Bankers  Trust  Co . v . Mallis  et  al ., 435 
U. S. 381. Petition for rehearing denied. Mr . Just ice  
Blackmu n  took no part in the consideration or decision of 
this petition.

May  22, 1978

Appeals Dismissed
No. 77-1371. Conw ay  v . Wisconsin . Appeal from Sup. 

Ct. Wis. dismissed for want of substantial federal question. 
Reported below: 80 Wis. 2d 268, 258 N. W. 2d 717.

No. 77-1380. Hepper le  v . Ricks  et  al . Appeal from 
C. A. 5th Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 566 F. 
2d 104.

Miscellaneous Orders
No. A-954. Ameri can  Tele phone  & Telegraph  Co . v . 

MCI Telec ommunic ations  Corp , et  al . ; and
No. A-966. Unite d States  Indepe ndent  Tele phon e  

Assn . v . MCI Telecommuni cations  Corp , et  al . Applica-
tions for stay of April 14, 1978, order of the United States 
Court of Appeals for the District of Columbia Circuit, pre-
sented to The  Chief  Just ice , and by him referred to the 
Court, denied.
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No. A-891. Roberts  v . United  States . C. A. 9th Cir. 
Application for an extension of time in which to file a petition 
for writ of certiorari, presented to Mr . Justice  Marshall , 
and by him referred to the Court, granted and time to file such 
petition extended to and including May 30, 1978.

No. 73, Orig. Calif ornia  v . Nevada . Motion of Califor-
nia State Assemblyman Mike Cullen for leave to file a brief 
as amicus curiae; motion of Nevada for leave to file amended 
answer setting forth counterclaim; and motion of California 
for leave to file amended complaint, referred to Special Mas-
ter. [For earlier order herein, see 433 U. S. 918.]

No. 77-5992. Adding ton  v . Texas . Sup. Ct. Tex. [Prob-
able jurisdiction noted, 435 U. S. 967.] Motion of appellant 
for appointment of counsel granted, and it is ordered that 
Martha L. Boston, of Austin, Tex., be appointed to serve as 
counsel for appellant in this case.

No. 77-6657. Conrad  v . First  State  Bank  & Trust  Co. 
Motion for leave to file petition for writ of habeas corpus 
denied.

Probable Jurisdiction Noted
No. 77-1134. Monta na  et  al . v . United  States . Ap-

peal from D. C. Mont. Probable jurisdiction noted. Re-
ported below: 437 F. Supp. 354.

Certiorari Granted
No. 77-1258. Minnes ota  v . First  of  Omaha  Service  

Corp , et  al . ; and
No. 77-1265. Marquette  National  Bank  of  Minneap o -

lis  v. First  of  Omaha  Servic e  Corp , et  al . Sup. Ct. Minn. 
Certiorari granted, cases consolidated, and a total of one hour 
allotted for oral argument. In addition to the questions 
presented by the petitions, the parties are directed to brief 
and argue jurisdictional issue as to whether the petitions 
were timely filed. Reported below: 262 N. W. 2d 358.
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No. 77-1387. Federal  Open  Market  Comm ittee  of  the  
Federa l  Res erve  System  v . Merrill . C. A. D. C. Cir. 
Certiorari granted. Reported below: 184 U. S. App. D. C. 
203, 565 F. 2d 778.

Certiorari denied. (See also No. 77-1380, supra.)
No. 77-1123. Dunning  et  al . v . Boyes . Sup. Ct. Ala. 

Certiorari denied. Reported below: 351 So. 2d 883.

No. 77-1126. Stanley  et  al . v . Unite d  State s . C. A. 
9th Cir. Certiorari denied.

No. 77-1169. Bazzano  v . United  States ;
No. 77-6097. Guff ey  v . Unite d  State s ; and
No. 77-6236. Matz  v . United  States . C. A. 3d Cir. 

Certiorari denied. Reported below: 570 F. 2d 1120.

No. 77-1273. Hawn  et  al . v . County  of  Ventura , Cali -
fornia , et  al . Ct. App. Cal., 2d App. Dist. Certiorari 
denied. Reported below: 73 Cal. App. 3d 1009, 141 Cal. 
Rptr. 111.

No. 77-1282. Service  Armam ent  Co . v . United  State s . 
Ct. Cl. Certiorari denied. Reported below: 215 Ct. Cl. 199, 
567 F. 2d 377.

No. 77-1290. Shepherd  v . Califo rnia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Reported below: 74 Cal. 
App. 3d 334, 141 Cal. Rptr. 379.

No. 77-1297. Lax  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-1307. Minnes ota  et  al . v . Za .y Zah  et  al . Sup. 
Ct. Minn. Certiorari denied. Reported below: 259 N. W. 
2d 580.

No. 77-1379. Godin  v . Massachusetts . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: ---- Mass. ---- ,
371 N. E. 2d 438.
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No. 77-1382. Ballard  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1313.

No. 77-1386. Fris co  Land  & Mini ng  Co . v . Calif ornia . 
Ct. App. Cal., 1st App. Dist. Certiorari denied. Reported 
below: 74 Cal. App. 3d 736, 141 Cal. Rptr. 820.

No. 77-1391. Delesdernier  v . Estat e of  Loga  et  al . 
Ct. App. La., 4th Cir. Certiorari denied. Reported below: 
354 So. 2d 576.

No. 77-1392. Nevada  ex  rel . Westergard , State  Engi -
neer , et  al . v. Salmon  River  Canal  Co ., Ltd . C. A. 9th 
Cir. Certiorari denied. Reported below: 564 F. 2d 1244.

No. 77-1400. Tangora  et  al . v . Petz  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 77-1403. Robin son , dba  Do -Rite  Grocery  & Market  
v. Bullock , Comptr oll er  of  Public  Accounts  of  Texas . 
Ct. Civ. App. Tex., 3d Sup. Jud. Dist. Certiorari denied. Re-
ported below: 553 S. W. 2d 196.

No. 77-1404. Fox et  al . v . Kneip  et  al . Sup. Ct. S. D. 
Certiorari denied. Reported below:---- S. D.----- , 260 N. W.,
2d 371.

No. 77-1449. Olmstead  v . North  Dakota . Sup. Ct. 
N. D. Certiorari denied. Reported below: 261 N. W. 2d 
880.

No. 77-1474. Hunt  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-1478. Pacific  Gas  & Electr ic Co. et  al . v . 
Widener . Ct. App. Cal., 1st App. Dist. Certiorari denied. 
Reported below: 75 Cal. App. 3d 415, 142 Cal. Rptr. 304.

No. 77-1498. Taxe  v . Unite d States . C. A. 9th Cir. 
Certiorari denied. Reported below: 572 F. 2d 216.
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No. 77-1541. Garrett  et  al . v . United  Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 574 F. 2d 778.

No. 77-6059. O’Leary  v . A. 0. Smith  Harve sto re  Prod -
ucts , Inc . C. A. 5th Cir. Certiorari denied. Reported be-
low: 561 F. 2d 631.

No. 77-6087. Moorer  et  al . v . Depar tmen t  of  Housing  
and  Urban  Devel opme nt  et  al . C. A. 8th Cir. Certiorari 
denied. Reported below: 561 F. 2d 175.

No. 77-6180. Daniels  v . New  Mexico . C. A. 10th Cir. 
Certiorari denied.

No. 77-6247. Witherow  v . United  State s . C. A. 6th 
Cir. Certiorari denied.

No. 77-6267. Yoder  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1300.

No. 77-6274. Rodriguez -Gastelum  v . United  State s . 
C. A. 9th Cir. Certiorari denied. Reported below: 569 F. 2d 
482.

No. 77-6323. Gill ings  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 568 F. 2d 1307.

No. 77-6332. Casciola  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 568 F. 2d 778.

No. 77-6346. Woodson  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 566 F. 2d 1171.

No. 77-6353. Wedde ll  v, Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 567 F. 2d 767.

No. 77-6357. Hohen see  et  al . v . Carter . C. A. 4th Cir. 
Certiorari denied. Reported below: 565 F. 2d 155.

No. 77-6371. Bunts  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 351.
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, No. 77-6374. Gomez -Silva  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 570 F. 2d 352.

No. 77-6383. Basi le  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 569 F. 2d 1053.

No. 77-6397. Young , aka  Clou dy  v . United  State s . 
C. A. 7th Cir. Certiorari denied. Reported below: 544 F. 2d 
522.

No. 77-6411. Shrader  v . Mitchell , Warden . C. A. 4th 
Cir. Certiorari denied. Reported below: 566 F. 2d 1173.

No. 77-6421. Sek  v . Bethleh em  Steel  Corp . C. A. 3d 
Cir. Certiorari denied. Reported below: 565 F. 2d 153.

No. 77-6422. Muncaste r  v . Commi ssione r  of  Internal  
Revenue . C. A. 5th Cir. Certiorari denied.

No. 77-6423. Hintz  v . Alaska  et  al . Sup. Ct. Alaska. 
Certiorari denied.

No. 77-6445. O’Neal  v . Griff in  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 559 F. 2d 28.

No. 77-6467. Groom es  v . Whitne r  et  al . Ct. App. Ga, 
Certiorari denied. Reported below: 144 Ga. App. 530, 241 
S. E. 2d 604.

No. 77-6472. Brake  v . Adams  et  al . C. A. 4th Cir. Or- 
tiorari denied. Reported below: 568 F. 2d 772.

No. 77-6474. Smith  v . Florida . Sup. Ct. Fla. Certio-
rari denied. Reported below: 353 So. 2d 818.

No. 77-6475. Marsh all  v . Florida . Dist. Ct. App. Fla., 
2d Dist. Certiorari denied. Reported below: 354 So. 2d 107.

No. 77-6478. Hardin  v . Evans , Sherif f . C. A. 5th Cir. 
Certiorari denied.

No. 77-6481. Satterfi eld  v . Mitchell , Warden . C. A. 
4th Cir. Certiorari denied. Reported below: 572 F. 2d 443.
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No. 77-6487. King  v . Chavez , Prison  Superi ntendent , 
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 
570 F. 2d 350.

No. 77-6492. Garcia  v . Malley , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 77-6498. Mc Bride  v. Delt a  Air  Lines , Inc . C. A. 
6th Cir. Certiorari denied. Reported below: 571 F. 2d 581.

No. 77-6499. Menard  v . Nebras ka . Sup. Ct. Neb. Cer-
tiorari denied. Reported below: 199 Neb. 456, 259 N. W. 2d 
479.

No. 77-6500. Cleve land  v . Maryla nd . Ct. Sp. App. Md. 
Certiorari denied.

No. 77-6504. Eddi ngs  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 584 P. 2d 1340.

No. 77-6505. Watson  v . New  Jersey . Sup. Ct. N. J. 
Certiorari denied. Reported below: 75 N. J. 593, 384 A. 2d 
823.

No. 77-6507. Todd  v . Georgia . Ct. App. Ga. Certiorari 
denied. Reported below: 143 Ga. App. 619, 239 S. E. 2d 188.

No. 77-6509. Goode  v . Perini , Correct ion al  Superi n -
tendent . C. A. 6th Cir. Certiorari denied. Reported be-
low: 571 F. 2d 581.

No. 77-6512. Kickasola  v . Jim  Wallace  Oil  Co . et  al . 
Ct. App. Ga. Certiorari denied. Reported below: 144 Ga. 
App. 758, 242 S. E. 2d 483.

No. 77-6515. Hill  v . Wyrick , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 570 F. 2d 748.

No. 77-6523. Dudar  v . United  State s . C. A. 6th Cir. 
Certiorari denied.
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No. 77-6524. Snyder  v . Snyder  et  al . C. A. 8th Cir. 
Certiorari denied.

No. 77-6534. Lyon  et  ux . v . Commi ss ioner  of  Internal  
Revenue . C. A. 9th Cir. Certiorari denied.

No. 77-6565. Delay  v . Kentucky . Ct. App. Ky. Cer-
tiorari denied. Reported below: 560 S. W. 2d 823.

No. 77-6593. Carter  v . Execut ive  Branch  of  the  
United  Stat es  et  al . C. A. 2d Cir. Certiorari denied.

No. 77-6606. Wright  v . Estelle , Corrections  Director . 
Ct. Crim. App. Tex. Certiorari denied.

No. 77-6633. Pier ce  v . Indiana  et  al . C. A. 7th Cir. 
Certiorari denied.

No. 77-6672. Fris t  v . Walke r  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 566 F. 2d 1172.

No. 77-689. Indiana  & Michigan  Electr ic  Co . v . City  
of  Mishaw aka , Indiana , et  al . C. A. 7th Cir. Motion of 
Edison Electric Institute for leave to file a brief as amicus 
curiae granted. Certiorari denied. Reported below: 560 F. 
2d 1314.

No. 77-1015. Prate  et  al . v . Free dman , City  Manager  
of  the  City  of  Roches ter , et  al . C. A. 2d Cir. Certiorari 
denied. Mr . Just ice  White  would grant certiorari. Re-
ported below: 573 F. 2d 1294.

No. 77-1106. O’Brien  v . Penns ylvan ia . Sup. Ct. Pa. 
Certiorari denied. Mr . Justice  Brennan  and Mr . Justice  
White  would grant certiorari. Reported below: 475 Pa. 123, 
379 A. 2d 1313.

No. 77-1408. Dando  Ente rpris es , Ltd . v . Pritchett  et  
al . C. A. 8th Cir. Motion of respondent for damages and 
certiorari denied. Reported below: 568 F. 2d 570.
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No. 77-6325. Watso n  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Mr . Justice  Brennan  and Mr . Just ice  
Powell  would grant certiorari. Reported below: 573 F. 2d 
1300.

Rehearing Denied
No. 77-959. Hulver  v . United  State s , 435 U. S. 951;
No. 77-5874. Little  v . Arkans as , 435 U. S. 957;
No. 77-5995. Reda  v . United  States , 435 U. S. 973;
No. 77-6079. Smith  v . United  States , 435 U. S. 953;
No. 77-6276. Philli ps  v . Olian  et  al ., 435 U. S. 975; and
No. 77-6462. Begley  v . Carte r  et  al ., 435 U. S. 994. 

Petitions for rehearing denied.

May  25, 1978

Miscellaneous Order
No. A-997. Douthit  v . Georgi a . Sup. Ct. Ga. Applica-

tion for stay of execution of the death sentence in this case, 
presented to Mr . Just ice  Powel l , and by him referred to the 
Court, denied. Mr . Just ice  Brennan  and Mr . Justice  
Marsh all  would grant the stay.

May  30, 1978

Affirmed on Appeal
No. 77-1150. Concerned  Citi zens  of  Southern  Ohio , 

Inc ., et  al . v . Pine  Creek  Cons ervancy  Dist rict  et  al . 
Affirmed on appeal from D. C. S. D. Ohio. Mr . Justice  
Brennan , Mr . Justice  White , and Mr . Justi ce  Marsha ll  
would note probable jurisdiction and set case for oral argument.

Appeals Dismissed
No. 77-6354. Northern  v . Department  of  Human  Re -

sources  of  Tennessee . Appeal from Sup. Ct. Tenn, dis-
missed as moot. Reported below: See 563 S. W. 2d 197.
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No. 77-5063. Scott  et  ux . v . Federal  National  Mort -
gage  Assn . Appeal from Sup. Ct. Mo. dismissed for want of 
substantial federal question. Mr . Justi ce  Brennan  took no 
part in the consideration or decision of this case. Reported 
below: 548 S. W. 2d 545.

No. 77-6217. Stacy  v . Florida . Appeal from Sup. Ct. 
Fla. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 355 So. 2d 517.

Certiorari Granted—Vacated and Remanded
No. 77-371. Shirle y  et  al . v . Retai l  Store  Empl oyees  

Union  et  al . Sup. Ct. Kan. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light 
of Sears, Roebuck & Co. v. San Diego County District Council 
of Carpenters, ante, p. 180. Reported below: 222 Kan. 373, 
565 P. 2d 585.

Miscellaneous Orders
No. A-967. Der -Rong  Chour  v . Ferro , Distri ct  Direc -

tor , Immigra tion  and  Natural izat ion  Service , et  al . C. A. 
2d Cir. Application for stay of deportation, presented to Mr . 
Justi ce  Brennan , and by him referred to the Court, denied. 
The  Chief  Justic e , Mr . Just ice  Marshall , and Mr . Justice  
Powell  would reject the application since it was not signed 
by counsel.

No. 77-6727. Green  v . Lee , Governor  of  Maryland , et  
al . Motion for leave to file petition for writ of habeas corpus 
denied.

No. 77-6555. Green  v . Hunte r , U. S. Distr ict  Judge . 
Motion for leave to file petition for writ of mandamus denied.

Probable Jurisdiction Noted
No. 77-1119. Orr  v. Orr . Appeal from Ct. Civ. App. Ala. 

Probable jurisdiction noted. Reported below: 351 So. 2d 904.
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Certiorari Granted
No. 77-1177. Scott  v . Illino is . Sup. Ct. Ill. Certiorari 

granted. Reported below: 68 Ill. 2d 269, 369 N. E. 2d 881.

No. 77-1337. Nevada  et  al . v . Hall  et  al . Ct. App. Cal., 
1st App. Dist. Certiorari granted. Reported below: 74 Cal. 
App. 3d 280, 141 Cal. Rptr. 439.

No. 77-1388. Mass achus etts  v . White . Sup. Jud. Ct. 
Mass. Certiorari granted. Reported below: ---- Mass.----- ,
371 N. E. 2d 777.

Certiorari Denied. (See also No. 77-6217, supra.)
No. 77-123. Local  No . 757, Ice  Cream  Drivers  & Em-

ployees  Union , et  al . v . Barclay ’s  Ice  Cream  Co ., Ltd . Ct. 
App. N. Y. Certiorari denied. Reported below: 41 N. Y. 2d 
269, 360 N. E. 2d 956.

No. 77-1171. La Throp  et  ux . v . Bel l  Federal  Savings  & 
Loan  Ass n . Sup. Ct. Ill. Certiorari denied. Reported be-
low: 68 Ill. 2d 375, 370 N. E. 2d 188.

No. 77-1193. Stears man  v . United  State s . Ct. Cl. Cer-
tiorari denied. Reported below: 215 Ct. Cl. 972, 566 F. 2d 
1192.

No. 77-1197. Pulawa  et  al . v. Hawaii . Sup. Ct. Ha-
waii. Certiorari denied. Reported below: 58 Haw. 377, 569 
P. 2d 900.

No. 77-1217. Simkovic h  v. United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 568 F. 2d 771.

No. 77-1239. First  National  Bank  of  Akron  v . Judi -
cial  Panel  on  Multidi stri ct  Liti gation  et  al . C. A. 2d 
Cir. Certiorari denied.

No. 77-1247. Gibs on  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below : 567 F. 2d 1237.
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No. 77-1293. Peterson  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 570 F. 2d 348.

No. 77-1310. Ricco v . Unite d Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 566 F. 2d 433.

No. 77-1321. Palumbo  et  al . v . United  Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 568 F. 2d 770 and 
771.

No. 77-1331. National  Citizens  Commi ttee  for  Broad -
cas ting  v. Federa l  Communicati ons  Commis sion  et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 186 
U. S. App. D. C. 102, 567 F. 2d 1095.

No. 77-1338. Mummert  v . Unite d  State s ; and
No. 77-6384. Reynoso -Ulloa  v . United  States . C. A. 

9th Cir. Certiorari denied. Reported below: 548 F. 2d 1329.

No. 77-1429. Antill  v . Sigm an . Sup. Ct. Ga. Certio-
rari denied. Reported below: 240 Ga. 511, 241 S. E. 2d 254.

No. 77-1431. Frink  v . Frink . Super. Ct. N. J. Certio-
rari denied.

No. 77-1434. St . Louis -San  Francisco  Railway  Co . v . 
Griff ith . Ct. App. Mo., St. Louis Dist. Certiorari denied. 
Reported below: 559 S. W. 2d 278.

)
No. 77—1436. Setchell  v . Anoka  County , Minnesot a , 

Sheri ff ’s  Civil  Service  Commiss ion . Sup. Ct. Minn. Cer-
tiorari denied. Reported below: 261 N. W. 2d 354.

No. 77—1437. Pelt z  v . Joint  Bar  Ass ociation  Grievance  
Commit tee  for  the  Second  and  Eleventh  Judicial  Dis -
tricts . App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari 
denied. Reported below: 60 App. Div. 2d 587, 400 N Y S 
2d 511.
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No. 77-1445. Melend y  v . Unite d  States  Postal  Servic e  
et  al . C. A. 7th Cir. Certiorari denied. Reported below: 
570 F. 2d 348.

No. 77-1446. Southern  Capit al  Corp . v . Southern  Pa -
cifi c  Co. et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 568 F. 2d 590.

No. 77-1454. Abernathy , Adminis trator  v . Schenley  
Industri es , Inc ., et  al . C. A. 4th Cir. Certiorari denied.

No. 77-1456. Peck  v . Dunn  et  al . Sup. Ct. Utah. Cer-
tiorari denied. Reported below: 574 P. 2d 367.

No. 77-1461. Berg  v . Growe , Secre tary  of  State  of  Min -
nesota , et  al . Sup. Ct. Minn. Certiorari denied. Reported 
below: 262 N. W. 2d 412.

No. 77-1516. Peltzm an  v . Central  Gulf  Lines , Inc . 
C. A. 2d Cir. Certiorari denied. Reported below: 573 F. 2d 
1294.

No. 77-1555. Bensabat  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 568 F. 2d 1226.

No. 77-1602. Johnson  v . Unite d Stat es . C. A. 10th 
Cir. Certiorari denied.

No. 77-5737. Matthews  et  al . v . Local  Union  No . 3, 
International  Union  of  Ope rating  Engi nee rs , et  al . Ct. 
App. Cal., 1st App. Dist. Certiorari denied.

No. 77-6216. Fellow s v . Maryland . Ct. Sp. App. Md. 
Certiorari denied.

No. 77-6218. Smith , aka  Thomas  v . Florida . Sup. Ct. 
Fla. Certiorari denied. Reported below: 354 So. 2d 985.

No. 77-6233. Wilmor e v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 568 F. 2d 771.
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No. 77-6251. Mc Alli st er  v . Garrison , Warden . C. A. 
4th Cir. Certiorari denied. Reported below: 569 F. 2d 813.

No. 77-6285. Alls up  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied.

No. 77-6286. Levine  v . Unite d  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 569 F. 2d 1175.

No. 77-6293. Harri s v . United  State s Distr ict  Court  
for  the  Dis trict  of  Kansas . C. A. 10th Cir. Certiorari 
denied.

No. 77-6388. Brown  et  al . v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 571 F. 2d 572 and 
573.

No. 77-6393. Tierney  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 568 F. 2d 771.

No. 77-6451. Marti nez  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 559 F. 2d 28.

No. 77-6494. Gooden  v . Harris  County  Commiss ioners  
Court  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 568 F. 2d 1365.

No. 77-6497. Sellars  v . Busch  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 77-6514. Espinoza  v . Estel le , Correc tions  Dire c -
tor . C. A. 5th Cir. Certiorari denied.

No. 77-6517. Wils on  v . Arms trong  et  al . C. A. 6th 
Cir. Certiorari denied.

No. 77-6526. Jiranek  v . Bank  of  America . C. A. 9th 
Cir. Certiorari denied. Reported below: 566 F. 2d 1182.

No. 77-6538. Brown  v . New  Mexico . Sup. Ct. N. M. 
Certiorari denied. Reported below: 91 N. M. 349, 573 P. 2d 
1204.
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No. 77-6545. Wils on  v . Crisp , Warden . C. A. 10th Cir. 
Certiorari denied.

No. 77-6546. Nance  v . Union  Carbid e Corporat ion , 
Consum er  Products  Divis ion . C. A. 4th Cir. Certiorari 
denied.

No. 77-6554. Dawn , dba  Game  Co . v . Sterl ing  Drug , 
Inc ., et  al . C. A. 9th Cir. Certiorari denied.

No. 77-6560. Scott  v . Overburg , Correctional  Supe rin -
tendent . C. A. 6th Cir. Certiorari denied.

No. 77-6562. Taylor  et  al . v . Allen  Superi or  Court , 
Crimi nal -Felony  Divi sio n . Ct. App. Ind. Certiorari de-
nied. Reported below: ---- Ind. App.----- , 366 N. E. 2d 206.

No. 77-6564. Scherer  v . Wolff , Warden . C. A. 9th 
Cir. Certiorari denied.

No. 77-6584. Mc Neal  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 77-6587. Eldridg e  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 319.

No. 77-6623. Schmitz  v . Unit ed  States  Distr ict  Court  
for  the  Centra l  Distr ict  of  Califor nia  et  al . C. A. 9th 
Cir. Certiorari denied.

No. 77-6629. Frazee  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 77-6634. James  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 574 F. 2d 320.

No. 77-6643. Nunez -Chavez  v . Unite d Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6647. Davis  v . Unite d States . C. A. 3d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1302.
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No. 77-6653. Greathouse  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 571 F. 2d 586.

No. 77-6655. Nunez  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 769.

No. 77-6659. Suppl éé  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1303.

No. 77-6674. Smith  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied.

No. 77-6681. Bettker  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below : 507 F. 2d 388.

No. 77-6687. Davis  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1177.

No. 77-6688. Snead  v . Unit ed  Stat es . C. A. 3d Cir. 
Certiorari denied.

No. 76-1523. Swoap , Direct or , Department  of  Benefit  
Paymen ts  of  Califor nia  v . Garcia  et  al . Ct. App. Cal., 2d 
App. Dist. Motion of respondents for leave to proceed in 
forma pauperis granted. Certiorari denied., Mr . Justice  
Stewart  would grant certiorari. Reported below: 63 Cal. 
App. 3d 903,134 Cal. Rptr. 137.

No. 76-1799. Transcontinental  Gas  Pipe  Line  Corp . v . 
Fede ral  Energy  Regulatory  Commiss ion . C. A. D. C. Cir. 
Certiorari denied. Mr . Justice  Stewart  and Mr . Justi ce  
Powell  took no part in the consideration or decision of this 
petition. Reported below: 183 U. S. App. D. C. 146, 562 F. 
2d 664.

No. 76-1826. London  et  al . v . United  States ;
No. 76-1852. Genco  v . United  State s ; and
No. 76-6978. Shade  v . United  States . C. A. 4th Cir. 

Certiorari denied. Mr . Justice  Brennan  would grant cer-
tiorari. Reported below: 556 F. 2d 709.
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No. 76-6637. Daviage  v . Unit ed  States . C. A. D. C. Cir. 
Certiorari denied. Mr . Just ice  Brennan  would grant cer-
tiorari. Reported below: 179 U. S. App. D. C. 281, 551 F. 2d 
467.

No. 76-6828. Fury  v . Unite d States . C. A. 2d Cir. 
Certiorari denied. Mr . Justice  Brennan  would grant cer-
tiorari. Reported below: 554 F. 2d 522.

No. 77-5291. Lee  v . Unite d  Stat es . C. A. D. C. Cir. 
Certiorari denied. Mr . Just ice  Brennan  would grant cer-
tiorari. Reported below: 183 U. S. App. D. C. 129, 561 F. 2d 
1022.

No. 77-1077. Graves  et  ux . v . White  Mountai n  Apache  
Tribe , dba  Fort  Apache  Timber  Co., et  al . Ct. App. Ariz. 
Certiorari denied. Mr . Justi ce  Blackmun  would grant cer-
tiorari. Reported below: 117 Ariz. 32, 570 P. 2d 803.

No. 77-1226. Long  v . Unite d Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 562 F. 2d 185.

Mr . Justi ce  Brennan , with whom Mr . Justi ce  Stew art  
and Mr . Justice  Marshall  join, dissenting.

In September 1975, a friend of petitioner in West Germany- 
mailed petitioner a magazine, entitled Stellungen. A cus-
toms officer, assigned to the Post Office opened the envelope 
containing the magazine and forwarded it to customs officials 
who determined that the magazine was obscene, seized it, and 
began forfeiture proceedings against it under 19 U. S. C. 
§ 13051 in the District Court for the Southern District of New 
York. Petitioner appeared in response to a notice of the 
impending forfeiture, see 19 CFR § 12.40 (1977), and argued 
that the magazine was not obscene under standards prevailing 
in Lancaster, Pa., petitioner’s home and the address to which 

1 “All persons are prohibited from importing into the United States from 
any foreign country . . . any obscene book [or] pamphlet . . . and all 
such articles . . . shall be subject to seizure and forfeiture . . . .”



932 OCTOBER TERM, 1977

May 30, 1978 436 U. S.

the magazine was sent. The trial judge agreed with petitioner 
that the relevant inquiry related to community standards in 
Lancaster and dismissed the complaint since the United States 
had failed to produce evidence of the relevant community 
standard.2 The Court of Appeals for the Second Circuit 
reversed, holding that the relevant community standards were 
those at the port of entry, the Southern District of New York.

1 continue to adhere to the view expressed in my dissent in 
United States v. 12 200-Ft. Reels of Film, 413 U. S. 123, 138 
(1973):

“Whatever the extent of the Federal Government’s power 
to bar the distribution of allegedly obscene material to 
juveniles or the offensive exposure of such material to 
unconsenting adults, the statute before us is . . . clearly 
overbroad and unconstitutional on its face.”

Accordingly, I would reverse the judgment of the Court of 
Appeals.

No. 77-1253. Nimmo  et  al . v . Grainger  et  al . C. A. 5th 
Cir. Certiorari denied. Mr . Just ice  Powell  would grant 
certiorari. Reported below: 547 F. 2d 303.

No. 77-1330. Isaks on  et  al . v . Unite d  States  et  al . 
C. A. 7th Cir. Certiorari denied. Mr . Just ice  Stevens  took 
no part in the consideration or decision of this petition. Re-
ported below: 567 F. 2d 730.

No. 77-1339. Robinson  v . City  of  Birmingham . Ct. 
Crim. App. Ala. Certiorari denied. Reported below: 353 So. 
2d 528 and 534.

Mr . Justice  Brennan , with whom Mr . Justice  Stew art  
and Mr . Justice  Marshall  join, dissenting.

Petitioner was convicted of two separate offenses of know-
ingly and unlawfully exhibiting an allegedly obscene motion 

2 In addition, the trial court ruled that the procedures afforded under 
§ 1305 were insufficient to satisfy the First Amendment. Cf. Freedman v. 
Maryland, 380 U. S. 51 (1965). The Court of Appeals disagreed.
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picture film under Birmingham City Ordinance No. 67-2, § 3. 
He was sentenced to pay a fine of $300 and perform hard labor 
for the city of Birmingham for 180 days on the first conviction 
and to pay a fine of $150 and perform hard labor for 90 days 
on the second. Prior to each trial, petitioner moved to sup-
press the film involved on the ground that the warrant for the 
seizure of the film was improper in that the magistrate who 
issued the warrant had not first viewed the film to ensure 
that there was probable cause to believe the film was obscene. 
In each case the motion to suppress was denied and these 
rulings were affirmed on appeal.

Birmingham City Ordinance No. 67-2, § 3, under which 
petitioner was convicted, provides:

“It shall be unlawful for any person to knowingly publish, 
print, exhibit, distribute or have in his possession with 
intent to distribute, exhibit, sell or offer for sale, in the 
city or the police jurisdiction thereof, any obscene matter.” 
Brief in Opposition 3.'

Birmingham City Ordinance No. 74—18, which authorizes the 
issuance of warrants to seize allegedly obscene material, 
provides:

“Section 1. The following words and terms, shall when 
used in this ordinance, have the following respective 
meanings:

“A. ‘Obscene Motion Picture’: A motion picture which 
to the average person, applying contemporary community 
standards, the predominant appeal of which motion pic-
ture taken as a whole is to prurient interest, that is, a 
shameful or morbid interest in sexual conduct, nudity or 
excretion, and depicts or describes in a patently offensive 
manner sexual conduct, which motion picture taken as a 
whole lacks serious literary, artistic, political or scientific 
value.
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“Section 2. Search warrants for the seizure as evidence 
of motion picture films alleged to be obscene as defined 
herein and to have been exhibited publicly in the City . . . 
in violation of Ordinance Number 67-2 . . . may be 
issued by a Recorder or by a Magistrate as hereinafter 
provided in this ordinance.

“Section 3. Any police officer of the City or other 
individual who shall accuse any person of publicly exhib-
iting in the City ... an obscene motion picture film in 
violation of said Ordinance Number 67-2 . . . may appear 
before a Recorder or Magistrate and testify under oath to 
the facts upon which he bases such accusation ....

“Section 4. If such Recorder or Magistrate determines 
from said affidavit or affidavits . . . that there is probable 
cause to believe such motion picture film is obscene, he 
shall proceed to issue a search warrant for the seizure of 
said motion picture film and a warrant for the arrest of 
the person or persons accused of publicly exhibiting the 
same in the City ... in violation of said Ordinance 
Number 67-2 . . . .” App. to Pet. for Cert. A. 18-A. 20.

As the text of Birmingham’s ordinances suggests, Birmingham 
has attempted to declare obscene all material that it could 
constitutionally declare obscene under this Court’s guidelines 
in Miller v. California, 413 U. S. 15 (1973). See 353 So. 2d 
528, 533 (Ala. Crim. App.), cert, denied, 353 So. 2d 534 (Ala. 
1977). Birmingham has, moreover, allowed warrants to issue 
for the seizure of allegedly obscene motion pictures on a 
showing of probable cause to believe a film is obscene under 
the Miller standards.

In this Court and in the courts below, petitioner has con-
tended that Ordinance No. 74-18 is unconstitutional because it 
allows a warrant to issue under the authority of a judicial 
officer who has not personally seen the allegedly obscene 
motion picture. This argument is not insubstantial, but I 
need not address it since I continue to adhere to my view that 
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“at least in the absence of distribution to juveniles or obtrusive 
exposure to unconsenting adults, the First and Fourteenth 
Amendments prohibit the State and Federal Governments 
from attempting wholly to suppress sexually oriented mate-
rials on the basis of their allegedly ‘obscene’ contents.” Paris 
Adult Theatre I v. Slaton, 413 U. S. 49, 113 (1973) (dissenting 
opinion). Under this test, Birmingham Ordinance No. 67-2 is 
unconstitutionally overbroad and invalid on its face. See 
Miller v. Californa, supra, at 47 (Brennan , J., dissenting). 
Similarly, Birmingham Ordinance No. 74r-18 is also invalid in 
that it allows the seizure of a film on a showing that cannot, 
under my view of the First and Fourteenth Amendments, con-
stitute probable cause to believe a crime has been committed. 
For these reasons, I would grant certiorari and summarily 
reverse petitioner’s convictions.

No. 77-1418. Consolidated  Motor  Inns  v . Alias  Enter -
pri ses , Ltd . C. A. 5th Cir. Motion of BVA Credit Corp, for 
leave to file a brief as amicus curiae granted. Certiorari 
denied.

No. 77-1490. Alfo rd  v . Florida . Sup. Ct. Fla. Certio-
rari denied. Reported below: 355 So. 2d 108.

Mr . Justice  Marshall , with whom Mr . Just ice  Brennan  
joins, dissenting.

The issue presented is whether a sentence of death may 
constitutionally be imposed by a trial judge who has been 
made “aware” of, but states that he has not “considered,” 
certain information in a presentence report not revealed to 
the defendant.

I
Petitioner was convicted by a jury of first-degree murder 

and rape in 1973. The trial judge, following the jury’s recom-
mendation, sentenced petitioner to death. The Florida 
Supreme Court affirmed the judgment, 307 So. 2d 433 (1975), 
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and this Court denied certiorari. 428 U. S. 912 (1976).1 
After our decision in Gardner v. Florida, 430 U. S. 349 (1977), 
the Florida Supreme Court directed the trial judge to file a 
response “stating whether he imposed the death sentence . . . 
on the basis of consideration of any information not known to 
appellant,” and provided that petitioner would have an oppor-
tunity to move to vacate the sentence thereafter. The trial 
judge filed a response, stating that he had not considered any 
information not known to petitioner in imposing the death 
penalty.1 2

Petitioner then filed a motion to vacate the death sentence. 
He alleged that the “confidential evaluation” portion of the 
presentence report (which defense counsel had obtained after 
sentencing through clemency proceedings) affirmatively con-
tradicted the trial judge’s response, indicating that prior to 
sentencing the probation officer had given the judge certain 
information about petitioner which had not been disclosed to 

1 At that time, Mr . Just ice  Bren na n  and I dissented from the denial of 
certiorari. We noted there:

“Petitioner contends that his right of confrontation, guaranteed by the 
Sixth and Fourteenth Amendments, was violated because the transcript of 
the preliminary hearing testimony of a material prosecution witness was 
read at his trial and the prosecution, although it was aware that the wit-
ness would leave Florida prior to the trial, failed to use available proce-
dures to assure the witness’ presence at trial or to depose the witness 
before the trial began. See Barber v. Page, 390 U. S. 719 (1968). On the 
record in this case, we would grant certiorari and set the case for oral 
argument.

“In any event, the imposition and carrying out of the death penalty in 
this case constitute cruel and unusual punishment in violation of the Eighth 
and Fourteenth Amendments. Gregg v. Georgia, [428 U. S. 153,] 227 
(Bre nn an , J., dissenting) ; id., p. 231 (Mar sha ll , J., dissenting). We 
would therefore grant certiorari and vacate the judgment in this case 
insofar as it leaves undisturbed the death sentence imposed.”

2 The judge’s “response” stated that he “did not consider information 
unknown to the Appellant in conjunction with any matter in this case.” 
App. to Pet. for Cert. A12. Attached to this response was a letter written 
by the judge prior to sentencing, to the probation officer who prepared the
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him. In a 4—3 decision, the Florida Supreme Court denied 
petitioner’s motion and upheld the death sentence. 355 So. 
2d 108 (1978).

The majority agreed with the State that there is a differ-
ence between a trial judge’s being “aware” of and “consider-
ing” facts. It purported to find support in Mr . Justice  
Steve ns ’ statement in Gardner, supra, at 359-360, written 
on behalf of himself and two other Members of the Court,3

presentence report. The letter, which appears in App. II to Response to 
Pet. for Cert., is reproduced in its entirety below:

September 12, 1973
Joel Padgett, Probation Supervisor
Probation and Parole Department
County Courthouse
West Palm Beach, Florida
Re: Learie Leo Alford
Dear Joel:
I know you have expended a great deal of time, effort and conscientious 
evaluation in the preparation of the pre-sentence report concerning Learie 
Leo Alford. I recall that you indicated to me that the revelation of the 
confidential section of this report to the defense would be damaging and 
compromising to sources who had confided in you. I respect your judg-
ment in this.
I feel, however, in a case in which the jury has recommended the supreme 
penalty known to our law, that there well may be a constitutional right 
to disclosure of this confidential section to the defendant. As far as I 
know, there is not yet a judicial decision on what the meaning of ‘factual 
material’ in Rule 3.713 (b) may be. I feel that if I cannot release the 
confidential section to the defendant, I should not review it myself in this 
particular case. I know that this means that I shall not have the benefit 
of a major portion of your work in this report because of this view and I 
regret that this is so.
Accordingly, do not deliver that section of your report to me.
Thank you.

Very truly yours, 
MARVIN MOUNTS, JR., 
Circuit Judge.

3 The Florida Supreme Court apparently mistakenly believed that Mr . 
Justi ce  Ste ve ns  was speaking for the Court. See 355 So. 2d, at 109.
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that “ [i] n those cases in which the accuracy of a report is con-
tested, the trial judge can avoid delay by disregarding the dis-
puted material.” Without further analysis,4 the majority 
concluded that “the trial judge complied with the require-
ments of Gardner and the motion to vacate is denied.”

Justice Boyd, dissenting, argued that any facts of which 
the trial judge was privately made aware should have been 
disclosed to defense counsel with an opportunity to refute 
them. In his view, it was “unconstitutional for courts to 
impose sentences upon persons convicted of crime without 
affording the accused persons an opportunity to refute any 
information known to the sentencing judge.” 355 So. 2d, at 
110. Noting that absent such procedures, “incorrect repre-
sentations, perhaps made in good faith,” could be used by the 
court in setting punishment, the justice stated: “Such pro-
tection is more important in capital cases, where the defend-
ant’s life is at stake, than in any other kind of case.” Ibid. 
Justice Hatchett also dissented, joined by Justices Boyd and 
Sundberg, arguing that the majority’s distinction between 
“consideration” and “awareness” was not supported by our 
decision in Gardner and was inconsistent with the thrust of 
that opinion. He argued that a trial judge may constitu-
tionally “disregard” material of which he is aware only after 
presenting it to the defendant for an opportunity to contest 
facts. 355 So. 2d, at 110.

II
I continue to adhere to my view that the death penalty is 

unconstitutional under all circumstances. Furman v. Georgia, 
408 U. S. 238, 314 (1972) (Marshall , J., concurring); Gregg 
v. Georgia, 428 U. S. 153, 231 (1976) (Marshall , J., dissent-
ing). I would therefore grant certiorari and vacate the death 
sentence on this basis alone. However, as I wrote in Gardner 
v. Florida, supra, at 365, if the State is to be permitted to 
impose such an irreversible penalty it ought at the least to do 

4 The majority noted that a judge may be aware of proffered inadmis' 
sible evidence without considering it. Ibid.
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so only through procedures that provide the maximum assur-
ance of accuracy and fairness in the sentencing determination. 
In Gardner, we vacated a Florida death sentence imposed by 
a judge, in part on the basis of the confidential portion of a 
presentence report not disclosed to defense counsel. In the 
instant case, three of the seven justices on the Florida State 
Supreme Court believed that the procedures followed herein 
were unfair, unconstitutional, and not in conformity with this 
Court’s opinion in Gardner. In so important an area as life 
and death, I should think this factor alone would have per-
suaded my Brethren to give plenary consideration to the issue.

The due process question raised by the dissents below is a 
substantial one. As noted below, “[t]he first paragraph of 
the confidential evaluation indicates that the sentencing judge 
‘was made aware of some of [the report’s] facts’ by the [pro-
bation] supervisor.” 355 So. 2d, at 109. The trial judge 
anticipated our decision in Gardner to some extent and at-
tempted to avoid reliance on facts not disclosed to petitioner.5 
But it is not disputed that the judge and the probation super-
visor had ex parte communications in this case in which some 
adverse information about petitioner was imparted to the 
judge and not revealed to the petitioner.6

5 See n. 2, supra, and n. 6, infra.
6 The papers before us do not clearly reflect what particular facts the 

trial judge was made aware of. Petitioner has annexed to his petition an 
extract from a “Deposition of Joel Padgett,” the probation supervisor who 
wrote the confidential evaluation. App. to Pet. for Cert. A15. Respondent 
states that the deposition was apparently taken after the motion to vacate 
the death sentence was filed, and has not been made part of the record or 
served upon counsel for respondent, Response to Pet. for Cert. 7; respondent 
does not, however, dispute the accuracy of its contents. In this deposition, 
Padgett stated that he told the judge over the telephone that a confiden-
tial informant who had been in the county jail with petitioner advised 
him that petitioner was involved with prostitutes. Padgett also stated 
that he might have told the judge on the phone that the informant stated 
that petitioner had admitted to him his guilt. At some point in their tele-
phone conversation, Padgett testified, the judge had cut him off, saying he 
did not want to hear any more.
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In this context, the distinction between “awareness” of ad-
verse facts and “consideration” of them is one too tenuous on 
which to make a life turn. Persons acting in complete good 
faith may attempt to put out of their minds information re-
ceived ; with respect to many kinds of decisionmaking, we act 
on the assumption that they are successful in doing so. Yet 
we should not be blind to the fact that this “assumption” is 
often a mere fiction: surely we have all experienced the diffi-
culty in actually excising from our consciousness apparently 
salient factors that have been brought to our attention. See 
Lakeside v. Oregon, 435 U. S. 333, 345 (1978) (Stevens , J., 
dissenting). This is particularly true where, as is alleged to 
have occurred in the instant case, see n. 6, supra, a sentencing 
judge is advised ex parte that a defendant who went to trial 
had admitted to another inmate in the jail that he had com-
mitted the crime.7

Where imposition of so “unique” a penalty is concerned, 
a punctilious attempt to achieve complete, factual accuracy 
in decisionmaking should be insisted upon. This can be 
achieved only by requiring complete disclosure of every fact 
relating to the defendant that has come to the sentencing 
judge’s attention, and by affording the defendant a complete 
opportunity to contest and rebut those facts. The spirit of 
our holding in Gardner requires no less. I agree with the 
three dissenting justices below that this standard has not been 
met here.8

For these reasons, I dissent from the denial of certiorari.

7 Since petitioner’s defense at trial was that of alibi, receipt of such 
information might have influenced the judge to enhance the sentence on 
the ground that the defendant deliberately permitted false testimony to be 
presented on his behalf. Cf. United States v. Hendrix, 505 F. 2d 1233 
(CA2 1974), cert, denied, 423 U. S. 897 (1975).

8 Sadly, this case once again illustrates the fallacy of the premise upon 
which some of my Brethren sustained the Florida death penalty statute 
in Proffitt v. Florida, 428 IT. S. 242 (1976)—that the statute’s procedures 
would eliminate inaccuracy, unfairness, and arbitrariness in the imposi-
tion of the death sentence.
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No. 77-1510. Surety  Title  Insurance  Agency , Inc . v . 
Virginia  State  Bar . C. A. 4th Cir. Certiorari denied. Mr . 
Just ice  White  would grant certiorari. Reported below: 571 
F. 2d 205.

Rehearing Denied
No. 77-1050. De Kam  et  al . v . City  of  Southfi eld  et  al ., 

435 U. S. 919;
No. 77-1140. Doyle  v . Board  of  Fire  & Polic e  Commi s -

sioners  of  the  Villa ge  of  Schaum berg , 435 U. S. 970;
No. 77-1188. Breza  v . City  of  Trim ont , 435 U. S. 963;
No. 77-1358. Gaetano  et  al . v . Oberdorfer , U. S. Dis -

trict  Judge , 435 U. S. 967;
No. 77-6149. Harper  v . Duff y , 435 U. S. 963;
No. 77-6244. Marschall  et  ux . v . Kris tensen  et  al ., 

435 U. S. 963; and
No. 77-6299. Plemons  v . Estel le , Corrections  Dire c -

tor , 435 U. S. 998. Petitions for rehearing denied.

June  5, 1978
Affirmed on Appeal

No. 77-1376. United  States  v . Georgia  et  al . Affirmed 
on appeal from D. C. N. D. Ga. Mr . Justi ce  Brennan  and 
Mr . Just ice  Marsh all  would vacate the judgment and 
remand the case for further consideration in light of United 
States v. Board of Commissioners of Sheffield, Alabama, 435 
U. S. 110 (1978).

No. 77-1450. Bang  et  al . v . Noreen  et  al . Affirmed on 
appeal from D. C. Minn. Reported below: 442 F. Supp. 758.

Appeals Dismissed
No. 77-1472. Pena  v . Southern  Pacif ic  Transp ortati on  

Co . Appeal from Ct. Civ. App. Tex., 8th Sup. Jud. Dist., dis-
missed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, cer-
tiorari denied. Reported below: 555 S. W. 2d 184.
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No. 77-1606. Russ ell  et  al . v . Parker  et  al . Appeal 
from Ct. App. Cal., 1st App. Dist., dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied.

No. 77-1485. Hill igos s et  al . v . La Dow , Mayor  of  
Kokomo , et  al . Appeal from Ct. App. Ind. dismissed for 
want of substantial federal question. Reported below: ----
Ind. App.---- , 368 N. E. 2d 1365.

Certiorari Granted—Vacated and Remanded
No. 77-497. New  Orle ans  Public  Service , Inc . v . 

Unite d States . C. A. 5th Cir. Certiorari granted, judg-
ment vacated, and case remanded for further consideration in 
light of Marshall v. Barlow’s, Inc., ante, p. 307. Reported 
below: 553 F. 2d 459.

No. 77-605. Mis si ss ippi Powe r  & Light  Co . v . United  
States . C. A. 5th Cir. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light 
of Marshall v. Barlow’s, Inc., ante, p. 307. Reported below: 
553 F. 2d 480.

No. 77-557. Consolidati on  Coal  Co . v . United  States ;
No. 77-606. Marks  v . United  States ; and
No. 77-622. Zitko  v . Unite d States . C. A. 6th Cir. 

Certiorari granted, judgment vacated, and cases remanded for 
further consideration in light of Marshall v. Barlow’s, Inc., 
ante, p. 307; and Michigan v. Tyler, ante, p. 499. Reported 
below: 560 F. 2d 214.

No. 77-1270. United  States  v . Labrio la  et  al . C. A. 2d 
Cir. Motions of respondents for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of United States v. 
Mauro, ante, p. 340. Reported below: 573 F. 2d 1298.
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Miscellaneous Orders
No. A-1005. Littl e v . Ciuros , Correc tion  Commi s -

sioner . C. A. 2d Cir. Application for stay, presented to Mr . 
Justice  Marshall , and by him referred to the Court, denied.

No. D-135. In  re  Disbarment  of  Kutza . It is ordered 
that William Henry Kutza, of Fort Myers, Fla., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. 77-747. Allied  Structur al  Steel  Co . v . Spannaus , 
Attor ney  Genera l  of  Minnesota , et  al . D. C. Minn. 
[Probable jurisdiction noted, 434 U. S. 1045.] Motion of 
Allied Structural Steel Co. for leave to file supplemental brief 
after argument granted. Mr . Justice  Blackmu n  took no 
part in the consideration or decision of this motion.

Certiorari Granted
No. 76-1309. United  States  v . Caceres . C. A. 9th Cir. 

Certiorari granted. Reported below: 545 F. 2d 1182.

No. 77-1327. Lake  Country  Estates , Inc ., et  al . v . 
Tahoe  Region al  Plann ing  Agency  et  al . C. A. 9th Cir. 
Certiorari granted. Reported below: 566 F. 2d 1353.

No. 77-1413. Aronson  v . Quick  Point  Pencil  Co . 
C. A. 8th Cir. Certiorari granted. Reported below: 567 F. 
2d 757.

Certiorari Denied. (See also Nos. 77-1472 and 77-1606, 
supra.)

No. 76-6559. Scalli on  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 548 F. 2d 1168.

No. 77-206. Kenaan  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 557 F. 2d 912.
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No. 77-1162. Jones  Transfer  Co. et  al . v . Unite d  States  
et  al .;

No. 77-1189. National  Industrial  Traff ic  League  v . 
United  States  et  al . ; and

No. 77-1370. Ford  Motor  Co . v . Unit ed  States  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 569 F. 2d 
196.

No. 77-1184. Perlongo  v . Unite d  States . Ct. Cl. Cer-
tiorari denied. Reported below: 215 Ct. Cl. 982, 566 F. 2d 
1192.

No. 77-1195. Wolak  v. Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 571 F. 2d 584.

No. 77-1260. Atkins on  et  al . v . United  States . C. A. 
4th Cir. Certiorari denied. Reported below: 565 F. 2d 1283.

No. 77-1303. Sun  Oil  Co. v. Commis sion er  of  Internal  
Revenue . C. A. 3d Cir. Certiorari denied. Reported 
below: 562 F. 2d 258.

No. 77-1318. Western  Union  Internat ional , Inc . v . 
Fede ral  Communicati ons  Commis sion  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 568 F. 2d 1012.

No. 77-1324. Anderson , Clayt on  & Co. v. United  
State s . C. A. 5th Cir. Certiorari denied. Reported below: 
562 F. 2d 972.

No. 77-1336. Hamilton  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 568 F. 2d 1302.

No. 77-1347. Internati onal  Brotherhoo d of  Electri -
cal  Workers , Local  1547, AFL-CIO v. National  Labor  
Relat ions  Board . C. A. D. C. Cir. Certiorari denied. 
Reported below: 184 U. S. App. D. C. 213, 565 F. 2d 788.

No. 77-1352. Littleton  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 1154.
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No. 77-1356. Flecha  et  al . v . Marsh all , Secre tary  of  
Labor , et  al . C. A. 1st Cir. Certiorari denied. Reported 
below: 567 F. 2d 1154.

No. 77-1372. Inter sta te  Motor  Freig ht  Syste m v . 
Interstate  Commerce  Comm iss ion  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 186 U. S. App. D. C. 329, 
569 F. 2d 160.

No. 77-1398. Finem an  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 571 F. 2d 572.

No. 77-1443. Melia  v . Califan o , Secretar y  of  Health , 
Education , and  Welf are . C. A. 5th Cir. Certiorari denied. 
Reported below: 565 F. 2d 1213.

No. 77-1451. Young  v . Board  of  Trustees  of  the  Uni -
versity  of  Toledo  et  al . Ct. App. Ohio, Lucas County. 
Certiorari denied.

No. 77-1453. Birge  v . Georgia . Sup. Ct. Ga. Certiorari 
denied. Reported below: 240 Ga. 501, 241 S. E. 2d 213.

No. 77-1459. Sun  Publis hing  Co . v . Steve ns . Sup. Ct. 
S. C. Certiorari denied. Reported below: 270 S. C. 65, 
240 S. E. 2d 812.

No. 77-1462. Suns hine  Realty , Inc ., et  al . v . Cuyah oga  
County  Board  of  Revisio n  et  al . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 77-1475. Electronics  Corp oration  of  Amer ica  v . 
Scully  Signal  Co . ; and

No. 77-1484. Scull y  Signal  Co . v . Electronics  Corpora -
tion  of  America . C. A. 1st Cir. Certiorari denied. Re-
ported below: 570 F. 2d 355.

No. 77-1479. Plunkett  v . City  of  Lakewood . Ct. App. 
Cab, 2d App. Dist. Certiorari denied.
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No. 77-1482. Autohaus  Brugge r , Inc . v . Saab  Motors , 
Inc ., et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 567 F. 2d 901.

No. 77-1494. Hinckley  Plastic , Inc . v . Reed -Prentic e  
Divi si on  Package  Machinery  Co . et  al . Sup. Ct. Ill. 
Certiorari denied. Reported below: 70 Ill. 2d 1, 374 N. E. 2d 
437.

No. 77-1496. Houser , dba  Hous er  Automo tive  v . Dis -
trict  No. 9, Internat ional  Associ ation  of  Machini sts  & 
Aeros pace  Workers  et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 570 F. 2d 349.

No. 77-1522. Alexa nder  et  al . v . Aero  Lodge  No. 735, 
Intern atio nal  Ass ociati on  of  Machinists  & Aerosp ace  
Workers , AFL-CIO, et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 565 F. 2d 1364.

No. 77-1564. Southpark  Square , Ltd . v . City  of  Jack - 
son , Miss iss ipp i , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 565 F. 2d 338.

No. 77-1596. Garmon  et  al . v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 573 F. 2d 1316 
and 1317.

No. 77-1605. Eise nberg  v . Board  of  Wiscons in  State  
Bar  Commis sioners . Sup. Ct. Wis. Certiorari denied. 
Reported below: 81 Wis. 2d 175, 259 N. W. 2d 745.

No. 77-5252. Ridgew ay  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 558 F. 2d 357.

No. 77-5582. Randa ll  v . Unite d  States . C. A. D. C. Cir. 
Certiorari denied. Reported below: 185 U. S. App. D. C. 133, 
566 F. 2d 798.

No. 77-5590. Cumberb atch  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 563 F. 2d 49.
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No. 77-5706. Chico  et  al . v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 558 F. 2d 1047.

No. 77-6215. Green  et  al . v . Hess , Acting  Warden , et  
al . C. A. 10th Cir. Certiorari denied.

No. 77-6221. Swi nnen  v. Dees , Warden . Sup. Ct. La. 
Certiorari denied.

No. 77-6252. Tyler  v . Callahan , Assi stant  Circui t  
Attorney , City  of  St . Louis , et  al . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 573 F. 2d 1313.

No. 77-6261. Angui sh  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1287.

No. 77-6307. Mc Cravy  v . Lane , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1310.

No. 77-6309. Fahrig  et  al . v . Cummi ng  et  al . C. A. 
6th Cir. Certiorari denied.

No. 77-6366. Ericks on  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied.

No. 77-6387. Jaffes s v . Schaff ner  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1291.

No. 77-6389. Parta in  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 564 F. 2d 414.

No. 77-6410. Sluk  v . United  States  et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 573 F. 2d 1299.

No. 77-6416. James  v . Hogan , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 568 F. 2d 204.

No. 77-6425. Ochoa  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 564 F. 2d 1155.

No. 77-6432. Slocum  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 571 F. 2d 589,
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No. 77-6439. Gubelman  v . Unite d States . C. A. 2d 
Cir. Certiorari denied. Reported below: 571 F. 2d 1252.

No. 77-6444. Cody  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 563 F. 2d 244.

No. 77-6459. Guarino  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1298.

No. 77-6566. Carter  v . Property  Services  of  America , 
Inc ., et  al . C. A. 5th Cir. Certiorari denied.

No. 77-6567. Finke lst ein  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported 
below: 60 App. Div. 2d 796, 399 N. Y. S. 2d 959.

No. 77-6572. Towns end  et  al . v . Clover  Bottom  Hos -
pital  & Schoo l  et  al . Sup. Ct. Tenn. Certiorari denied. 
Reported below: 560 S. W. 2d 623.

No. 77-6582. Carter  v . Romin es  et  al . C. A. Sth Cir. 
Certiorari denied. Reported below: 560 F. 2d 395.

No. 77-6585. Clou dy  v . Indiana . Ct. App. Ind. Cer-
tiorari denied.

No. 77-6588. Johnson  v . India na . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 267 Ind. 256, 369 N. E. 2d 
623.

No. 77-6592. Monto ya  v . Killinge r  et  al . C. A. 5th 
Cir. Certiorari denied.

No. 77-6596. Mason  v . Gagnon , Warden . C. A. 7th Cir. 
Certiorari denied.

No. 77-6601. Lehman  v . Gabor . Ct. App. Cal., 2d App. 
Dist. Certiorari denied.

No. 77-6611. Drayer  v . Krasner  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 572 F. 2d 348.
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No. 77-6618. Lee  v . Ewing , Cole , Erdman  & Eubank  et  
al . C. A. 3d Cir. Certiorari denied.

No. 77-6642. Mc Guff  v . Alabama  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 566 F. 2d 939.

No. 77-6678. Sanchez  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1317.

No. 77-6697. Hernandez  et  al . v . Fogg , Correction al  
Superi ntendent . C. A. 2d Cir. Certiorari denied. Re-
ported below: 573 F. 2d 1291.

No. 77-6700. Willi amson  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 574 F. 2d 320.

No. 77-6706. Hernandez  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 572 F. 2d 680.

No. 77-6707. Ramos  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 77-6708. Mendez  v . Unit ed  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1316.

No. 77-6716. Hahn  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1382.

No. 77-6719. Wall  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6720. Bails  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 351.

No. 77-6732. Wright  v . Unite d  Stat es . C. A. 1st Cir. 
Certiorari denied. Reported below: 573 F. 2d 681.

No. 77-593. United  States  v . Sorrell ; and United  
States  v . Thompson . C. A. 3d Cir. Motion of respondents 
for leave to proceed in forma pauperis granted. Certiorari 
denied. Reported below: 562 F. 2d 227 (first case); 562 F. 
2d 232 (second case).
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No. 77-326. Unite d States  v . Ferro . C. A. 2d Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 556 F. 2d 630.

No. 77-970. Sonstegard  v. City  of  Kett eri ng . Ct. App. 
Ohio, Montgomery County. Certiorari denied. Mr . Justice  
Brennan  and Mr . Justice  Marsh all  would grant certiorari. 
Reported below: 53 Ohio App. 2d 334, 374 N. E. 2d 163.

No. 77-1058. Helgemoe , Warden , et  al . v . Meloon . 
C. A. 1st Cir. Motion of respondent for leave to proceed in 
forma pauperis granted. Certiorari denied. The  Chief  Jus -
tice  and Mr . Just ice  Blackmu n  would grant the petition 
and reverse summarily notwithstanding the new statute, N. H. 
Rev. Stat. Ann., ch. 632-A (Supp. 1977). Reported below: 
564 F. 2d 602.

No. 77-1407. Kitsi s v . California . App. Dept., Super. 
Ct. Cal., County of Los Angeles? Certiorari denied. Mr . 
Just ice  Marshall  would grant certiorari. Reported below: 
77 Cal. App. 3d Supp. 1, 143 Cal. Rptr. 537.

No. 77-6400. Wiggins  v . Unite d States . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Brennan  and Mr . 
Just ice  White  would grant certiorari. Reported below: 566 
F. 2d 944.

No. 77-6470. Smith  v . Hopper , Warden . Sup. Ct. Ga. 
Certiorari denied. Reported below: 240 Ga. 93, 239 S. E. 2d 
510.

Mr . Justice  Brennan  and Mr . Just ice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentence in this case.
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No. 77-6466. Cassi dy  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Mr . Justi ce  Brennan , Mr . Justice  
Stewart , and Mr . Justi ce  White  would grant certiorari. 
Reported below: 571 F. 2d 534.

No. 77-6589. Smith  v . Connecti cut  Parole  Board  et  al . 
C. A. 2d Cir. Certiorari and other relief denied.

No. 77-6703. Emers on  v . Wainw right , Secretar y , De -
partm ent  of  Off ender  Rehabi litati on  of  Florida . C. A. 
5th Cir. Certiorari denied for failure to file petition within 
the time provided by 28 U. S. C. § 2101 (c). Reported 
below: 560 F. 2d 1021.

Rehearing Denied
No. 77-1013. Puglis i et  al . v. Unite d  States , 435 U. S. 

968;
No. 77-1063. Eisenberg  v . United  Stat es , 435 U. S. 995;
No. 77-1065. Lawriw  v . United  States , 435 U. S. 969;
No. 77-1241. Wagner  et  al . v . Burling ton  Northern , 

Inc ., et  al ., 435 U. S. 996 ;
No. 77-5953. Riley  v . Illino is , 435 U. S. 1000;
No. 77-6288. Gibson  v . Flori da , 435 U. S. 1004;
No. 77-6345. Apel  v . Wainwri ght , Secret ary , Depart -

ment  of  Rehabil itat ion  of  Florida , 435 U. S. 1009 ;
No. 77-6352. Townsle y  v . Linds ay , Judge , et  al ., 435 

U. S. 1006;
No. 77-6417. Watkins , dba  Belt one  Hearing  Aid  Cen -

ter  v. Lou Bachrod t  Chevrolet , Inc ., 435 U. S. 999 ;
No. 77-6430. Fermin  v . Califano , Secret ary  of  Health , 

Education , and  Welf are , 435 U. S. 1010; and
No. 77-6479. Ricks  v . Collins , Warden , 435 U. S. 994. 

Petitions for rehearing denied.

No. 76-1750. Stump  et  al . v . Spark man  et  vir , 435 U. S. 
349. Petition for rehearing denied. Mr . Justice  Brennan  
took no part in the consideration or decision of this petition.
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Dismissal Under Rule 60
No. 77-1395. Vetterli  et  al ., Members  of  Pasadena  City  

Board  of  Education  v . Real , U. S. Dis trict  Judge , et  al . 
Motion for leave to file petition for writ of mandamus dis-
missed under this Court’s Rule 60.

June  12, 1978
Appeals Dismissed

No. 77-1185. Memo rial  Consu ltants , Inc . v . Illinois  
ex  rel . Lindbe rg , Comptr oll er  of  Illinoi s . Appeal from 
App. Ct. Ill., 3d Dist., dismissed for want of substantial fed-
eral question. Reported below: 50 Ill. App. 3d 1005, 366 
N. E. 2d 127.

No. 77-1535. Heilm an  v . A & M Records , Inc . Appeal 
from Ct. App. Cal., 2d App. Dist., dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied. Reported 
below: 75 Cal. App. 3d 554, 142 Cal. Rptr. 390.
Vacated and Remanded on Appeal

No. 77-1306. Jaques  v . State  Bar  Grievance  Admini s -
trator . Appeal from Sup. Ct. Mich. Judgment vacated and 
case remanded for further consideration in light of Ohralik v. 
Ohio State Bar Assn., ante, p. 447. Reported below: 401 
Mich. 516, 258 N. W. 2d 443.

Miscellaneous Orders
No. A-980 (77-6683). Campb ell  v . Unite d States . 

C. A. 6th Cir. Application for bail, presented to Mr . Justice  
Marshall , and by him referred to the Court, denied.

No. A-990 (77-1161). Drebi n  et  al . v . United  States , 
ante, p. 904. Application for extension of time in which to 
file petition for rehearing, presented to Mr . Justice  Brennan , 
and by him referred to the Court, denied.
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No. A-992. Hughe s  v . Texas . Ct. Crim. App. Tex. Ap-
plication for appointment of counsel to prepare and file peti-
tion for writ of certiorari, presented to Mr . Just ice  Powell , 
and by him referred to the Court, denied.

No. A-1037 (77-1736). Smit h , Presi dent , Villa ge  of  
Skokie , Illi nois , et  al . v . Collin  et  al . C. A. 7th Cir. 
Application for stay of mandate or, in the alternative, for stay 
of enforcement of judgment pending action on petition for 
certiorari, presented to Mr . Justice  Steve ns , and by him 
referred to the Court, denied.

Mr . Justice  Blackmun , with whom Mr . Justi ce  Rehn -
qui st  joins, dissenting.

I feel that the decision of the United States Court of 
Appeals for the Seventh Circuit is in some tension with this 
Court’s decision, 26 years ago, in Beauharnais v. Illinois, 343 
U. S. 250 (1952). Beauharnais has never been overruled or 
formally limited in any way. I therefore would grant the stay 
pending consideration of the applicants’ petition for certiorari, 
which has now been filed, and pending further order of the 
Court.

No. D-95. In  re  Disb arment  of  Ohralik . Disbarment 
entered. [For earlier order herein, see 429 U. S. 1035.]

No. 76-1694. Mobil  Oil  Corp . v . Lightcap  et  al ., 434 
U. S. 876. Respondents are requested to file a response to peti-
tion for rehearing within 30 days. Mr . Justi ce  Stew art  and 
Mr . Justice  Powell  took no part in the consideration or 
decision of this order.

No. 77-803. Barry , Chairm an , Racing  and  Wagering  
Board  of  New  York , et  al . v . Barchi . D. C. S. D. N. Y. 
[Probable jurisdiction noted, 435 U. S. 921.] Motion of New 
York Racing Assn., Inc., for leave to file a brief as amicus 
curiae granted.
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No. 77-753. Internat ional  Brothe rhood  of  Teams ters , 
Chauffeurs , Warehou semen  & Helpers  of  America  v . 
Dani el ; and

No. 77-754. Local  705, Interna tional  Brothe rhood  of  
Teams ters , Chauff eurs , Warehousem en  & Helpe rs  of  
America , et  al . v . Daniel . C. A. 7th Cir. [Certiorari 
granted, 434 U. S. 1061.] Motions for leave to file briefs as 
amici curiae filed by American Academy of Actuaries, Cham-
ber of Commerce of the United States of America, American 
Bankers Assn., National Coordinating Committee for Multi-
employer Plans, and ERISA Industry Committee, granted.

No. 77-837. New  Motor  Vehicle  Board  of  California  
et  al . v. Orrin  W. Fox  Co . et  al . ; and

No. 77-849. Northern  Califor nia  Motor  Car  Dealers  
Assn , et  al . v . Orrin  W. Fox  Co . et  al . D. C. C. D. Cal. 
[Probable jurisdiction noted, 434 U. S. 1060.] Motion of Na-
tional Automobile Dealers Assn, for leave to file a brief out of 
time as amicus curiae denied. Motion of appellants in No. 
77-849 for additional time for oral argument denied; alterna-
tive request for divided argument granted.

No. 77-1115. Lalli  v . Lalli , Adminis tratr ix , et  al . Ct. 
App. N. Y. [Probable jurisdiction noted, 435 U. S. 921.] 
Motion of Legal Aid Society of New York City et al. for leave 
to file a brief as amicus curiae granted.

No. 77-5781. Rakas  et  al . v . Illinois . App. Ct. Ill., 3d 
Dist. [Certiorari granted, 435 U. S. 922.] Motion of Amer-
icans for Effective Law Enforcement, Inc., for leave to file a 
brief as amicus curiae granted.

No. 77-1254. Vance , Secretar y  of  State , et  al . v . Brad -
ley  et  al . D. C. D. C. [Probable jurisdiction noted, ante, 
p. 903.] Motion of appellees to dispense with printing ap-
pendix granted.
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No. 77-1202. Michi gan  v . Doran . Sup. Ct. Mich. 
[Certiorari granted, 435 U. S. 967.] Motion of respondent 
for leave to proceed further herein in forma pauperis granted.

Probable Jurisdiction Postponed
No. 77-1378. Japa n  Line , Ltd ., et  al . v . County  of  Los  

Angeles  et  al . Appeal from Sup. Ct. Cal. Motion of Sea 
Land Service, Inc., for leave to file a brief as amicus curiae 
granted. Further consideration of question of jurisdiction 
postponed to hearing of case on the merits. The Solicitor 
General is invited to file a brief in this case expressing the 
views of the United States. Reported below: 20 Cal. 3d 180, 
571 P. 2d 254.

Certiorari Granted
No. 77-1410. Butner  v . United  Stat es  et  al . C. A. 4th 

Cir. Certiorari granted. Reported below: 566 F. 2d 1207.

No. 77-1489. New  Jers ey  v . Portas h . Super. Ct. N. J. 
Certiorari granted. Reported below: 151 N. J. Super. 200, 
376 A. 2d 950.

No. 77-648. Federal  Energy  Regulatory  Commis si on  
v. Pennzoil  Producing  Co . et  al . C. A. 5th Cir. Certiorari 
granted. Mr . Justice  Stew art  and Mr . Justi ce  Powell  
took no part in the consideration or decision of this petition. 
Reported below: 553 F. 2d 485.

No. 77-1465. Direct or , Offi ce  of  Workers ’ Compen sa -
tion  Programs , United  States  Departme nt  of  Labor  v . 
Rasmu ss en  et  al . ; and

No. 77-1491. Geo  Contr ol , Inc ., et  al . v . Rasmuss en  et  
al . C. A. 9th Cir. Certiorari granted, cases consolidated, and 
a total of one hour allotted for oral argument. Reported 
below: 567 F. 2d 1385.
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No. 77-1493. Glads tone , Realtors  et  al . v . Village  of  
Bellwood  et  al . C. A. 7th Cir. Certiorari granted. Re-
ported below: 569 F. 2d 1013.

Certiorari Denied. (See also No. 77-1535, supra.)
No. 77-1098. Bell , Securitie s  Commis sion er  of  Arkan -

sas  v. Internati onal  Trading , Ltd ., et  al . Sup. Ct. Ark. 
Certiorari denied. Reported below: 262 Ark. 244, 556 S. W. 
2d 420.

No. 77-1268. Palm  v . Vete rans ’ Adminis tration  of  the  
Unite d States  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 573 F. 2d 1294.

No. 77-1283. Karch  v . Unite d  States . Ct. Cl. Certio-
rari denied. Reported below: 215 Ct. Cl. 209, 568 F. 2d 722.

No. 77-1322. Pro -Football , Inc ., et  al . v . Hecht  et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 187 
U. S. App. D. C. 73, 570 F. 2d 982.

No. 77-1325. M & M Leasi ng  Corp , et  al . v . Seattle  
First  National  Bank  et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 563 F. 2d 1377.

No. 77-1326. Carter  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 566 F. 2d 1265.

No. 77-1351. Oil , Chemic al  & Atomi c  Workers  Inter -
national  Union , AFL-CIO v. Johns -Manville  Produc ts  
Corp , et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 557 F. 2d 1126.

No. 77-1355. Mc Niff  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-1363. Brads haw  v . Governm ent  of  the  Virgin  
Isl ands . C. A. 3d Cir. Certiorari denied. Reported below: 
569 F. 2d 777.
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No. 77-1364. Central  Arkansas  Auctio n  Sale , Inc ., et  
al . v. Department  of  Agriculture  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 570 F. 2d 724.

No. 77-1366. Giles  Lowery  Stockyards , Inc ., dba  Luf -
kin  Lives tock  Exchange  v . Departm ent  of  Agric ult ure  
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
565 F. 2d 321.

No. 77-1374. C. K. Smith  & Co., Inc ., et  al . v . National  
Labor  Relat ions  Board . C. A. 1st Cir. Certiorari denied. 
Reported below: 569 F. 2d 162.

No. 77-1405. Ramos  v . Immi gration  and  Naturaliz ation  
Serv ice . C. A. 9th Cir. Certiorari denied.

No. 77-1411. Caulfi eld  et  al . v . Hirsch , Region al  Di-
rector , National  Labor  Relati ons  Board , et  al . C. A. 3d 
Cir. Certiorari before judgment denied.

No. 77-1424. Jacobs  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 570 F. 2d 346.

No. 77-1442. Akers  Motor  Lines , Inc ., of  Delaw are  
et  al . v. Inters tate  Commerce  Commiss ion  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 566 F. 2d 1172.

No. 77-1469. Carter  v . Haws ey , Judge . 14th Jud. Dist. 
Ct. La., Calcasieu Parish. Certiorari denied.

No. 77-1495. Mille r  v . United  Ass ociati on  of  Journey -
men  & Apprentic es  of  the  Plumbi ng  & Pipe  Fittin g  
Industry , Local  Union  No . 198. C. A. 5th Cir. Certiorari 
denied. Reported below: 567 F. 2d 389.

No. 77-1509. Reli ance  Insurance  Co. v. F & D Elec -
trical  Contractor s , Inc ., et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 568 F. 2d 1159.
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No. 77-1524. Mille r  v . American  Teleph one  & Tele -
grap h  Co. et  al . C. A. 2d Cir. Certiorari denied.

No. 77-1529. Ingram  et  al . v . Champlin  Petroleum  
Co. et  al . C. A. 10th Cir. Certiorari denied. Reported 
below: 560 F. 2d 994.

No. 77-1558. Cramer  v . Metropoli tan  Federa l  Savings  
& Loan  Assn . Sup. Ct. Mich. Certiorari denied. Reported 
below: 401 Mich. 252, 258 N. W. 2d 20.

No. 77-1591. Michigan  v . Borman , Judge  (Alexander , 
Real  Party  in  Interest ). Ct. App. Mich. Certiorari 
denied. Reported below: 79 Mich. App. 495, 261 N. W. 
2d 63.

No. 77-1619. La Puma  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-1626. Higg ins  et  al . v . United  States ; and
No. 77-6747. Swan  v . Unite d  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 568 F. 2d 365.

No. 77-1627. Mc Coy  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied. Reported below: 573 F. 2d 14.

No. 77-6177. Morales  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6204. Parte e  v . Illinois . App. Ct. HL, 1st Dist. 
Certiorari denied. Reported below: 52 Ill. App. 3d 178, 367 
N. E. 2d 188.

No. 77-6347. Cephus  v . Calif orni a . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 77-6372. Valenzuela  (Delgado ) v . Unite d  Stat es . 
C. A. 5th Cir. Certiorari denied. Reported below: 567 F. 2d 
389.
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No. 77-6348. Black  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 77-6386. Dane  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 840.

No. 77-6390. Le Brun  v . Cupp , Penite ntiary  Super in -
tendent . Sup. Ct. Ore. Certiorari denied.

No. 77-6406. Denom ie  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied.

No. 77-6413. Mc Rae  et  al . v . United  State s  Bureau  of  
Pris ons  et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 185 U. S. App. D. C. 132, 566 F. 2d 797.

No. 77-6438. Wils on  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 571 F. 2d 589.

No. 77-6465. Flynn  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1297.

No. 77-6468. Miller  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 565 F. 2d 1273.

No. 77-6476. Miss ouri  v . United  States . Ct. App. 
D. C. Certiorari denied.

No. 77-6477. Robey  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 77-6483. Cotton  v . Unit ed  States  et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 567 F. 2d 958.

No. 77-6485. Pitts  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 343.

No. 77-6488. Burkhart  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 566 F. 2d 1184.

No. 77-6502. Antonma rchi  v . Unite d  Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 568 F. 2d 770.
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No. 77-6516. Lentin i v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1291.

No. 77-6521. Scott  v . Unit ed  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 571 F. 2d 586.

No. 77-6549. Collins  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied.

No. 77-6558. Magda  v . United  States . C. A. 2d Cir. 
Certiorari denied.

No. 77-6569. Gonzalez  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 566 F. 2d 1166.

No. 77-6575. Morri s v . Morton -Norw ich  Products , 
Inc ., et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 567 F. 2d 389.

No. 77-6617. Wample r  v . Oregon . Ct. App. Ore. Cer-
tiorari denied. Reported below: 30 Ore. App. 931, 569 P. 2d 
46.

No. 77-6619. Ander son  v . Wynne , Clerk  of  Superi or  
Court , Martin  County , et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 568 F. 2d 772.

No. 77-6622. Moore  v . Wageley , Correctional  Superi n -
tendent . C. A. 4th Cir. Certiorari denied.

No. 77-6626. Doctor  v . Ray , Governor  of  Washington , 
et  al . C. A. 9th Cir. Certiorari denied.

No. 77-6628. Tatum  v . Golden  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 570 F. 2d 753.

No. 77-6630. Smith  v . Cowan , Warden  ; and
No. 77-6631. Randolph  v . Cowan , Warden . C. A. 6th 

Cir. Certiorari denied. Reported below: 560 F. 2d 1298.
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No. 77-6632. Hendrick s  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 267 Ind. 496, 371 N. E. 2d 
1312.

No. 77-6637. Smith  v . Illinois . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 52 Ill. App. 3d 583, 367 
N. E. 2d 756.

No. 77-6638. Moore  v . Michi gan . Sup. Ct. Mich. Cer-
tiorari denied. Reported below: 401 Mich. 844, ----  N. W.
2d---- .

No. 77-6639. Chapman  v . Federa l  National  Mortgage  
Assn . Ct. App. Mich. Certiorari denied.

No. 77-6649. Harris  v . Indiana . Sup. Ct. Ind. Certio-
rari denied. Reported below: 267 Ind. 572, 372 N. E. 2d 174.

No. 77-6650. Stanley  v . Florida . Dist. Ct. App. Fla., 
4th Dist. Certiorari denied. Reported below: 350 So. 2d 
475.

No. 77-6686. Willis  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 564 F. 2d 415.

No. 77-6705. Zuniga -Lara  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 570 F. 2d 1286.

No. 77-6722. Kennedy  v . Unite d Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6737. Burnet te  v . Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 571 F. 2d 578.

No. 77-6741. Tanda  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 568 F. 2d 1122.

No. 77-6752. Allsup  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1141.
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No. 77-1207. Blum , Acti ng  Commi ssi oner , Departm ent  
of  Social  Servic es  of  New  York , et  al . v . Toomey  et  ux . 
C. A. 2d Cir. Motion of respondents for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported below: 
565 F. 2d 1259.

No. 77-1251. Wainw right , Secretar y , Depart ment  of  
Offe nder  Rehabil itat ion  of  Florida , et  al . v . Demar . 
Sup. Ct. Fla. Motion of respondent for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported below : 
354 So. 2d 366.

No. 77-1390. Alton  Box  Board  Co . et  al . v . United  
States . C. A. 7th Cir. Certiorari denied. Mr . Justi ce  White  
would grant certiorari. Reported below: 570 F. 2d 347.

No. 77-1415. Equal  Empl oyment  Opport unity  Com -
mis si on  v. D. H. Holmes  Co ., Ltd . C. A. 5th Cir. Cer-
tiorari denied. Mr . Justice  Brennan  and Mr . Justice  
Marshall  would grant certiorari. Reported below: 556 F. 
2d 787.

No. 77-1419. Bell , Attor ney  General , et  al . v . Social -
ist  Worker s  Party  et  al . C. A. 2d Cir. Certiorari denied. 
The  Chief  Justi ce , Mr . Justi ce  White , and Mr . Justice  
Powell  would grant certiorari. Reported below: 565 F. 2d 19.

No. 77-1425. Ballew  v . Georgia . Ct. App. Ga. Certio-
rari denied.

Mr . Justice  Brennan , with whom Mr . Justice  Stewar t  
and Mr . Justice  Marshall  join, dissenting.

Petitioner, convicted of distributing obscene materials under 
Ga. Code § 26-2101 (1975), for a second time asks this Court 
to decide the question :

“Whether . . . jury instructions on scienter allowing a 
finding of ‘constructive knowledge’ in an obscenity case 
are sufficient to meet . . . constitutional minimum stand-
ards. .. ?” Pet. for Cert. 2.
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In Ballew v. Georgia, 435 U. S. 223 (1978) (Ballew I), which 
involved petitioner’s earlier conviction under § 26-2101, we 
granted certiorari to consider, but did not reach, precisely this 
issue. See Pet. for Cert, in Ballew v. Georgia, O. T. 1977, 
No. 76-761, p. 2. I see no reason to suppose that this issue is 
any less worthy of consideration on certiorari now than it was 
when we accepted it in Ballew I. For this reason, I would 
grant certiorari. See also Sewell v. Georgia, 435 U. S. 982 
(1978) (Brennan , J., dissenting from dismissal of appeal); 
Teal v. Georgia, 435 U. S. 989 (1978) (same); Robinson v. 
Georgia, 435 U. S. 991 (1978) (dissenting from vacation of 
judgment and remand). Barring this, I would grant this 
petition and summarily reverse. See Ballew I, supra, at 246 
(opinion of Brennan , J.); Sanders v. Georgia, 424 U. S. 931 
(1976) (dissent from denial of certiorari).

No. 77-6486. Barela  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Mr . Just ice  Stew art , Mr . Justice  
Blackm un , and Mr . Justi ce  Powe ll  would grant certiorari. 
Reported below: 571 F. 2d 1108.

No. 77-1521. Marker  et  al . v . International  Union , 
United  Automobi le , Aeros pace  & Agricu ltural  Impl eme nt  
Worker s  of  Ameri ca , Inc ., et  al . C. A. D. C. Cir. Motion 
for leave to file petition for writ of certiorari and/or petition 
for writ of certiorari denied.

Rehearing Denied
No. 77-1029. Clay  v . Bomar , 435 U. S. 943;
No. 77-1068. Pfi ster  v . Waddy , U. S. Distr ict  Judge , 

and Pfi ster  v . Delta  Air  Lines , Inc ., et  al ., 435 U. S. 995; 
and

No. 77-1200. America n Ass ociati on  of  Councils  of  
Medical  Staf fs  of  Private  Hosp itals , Inc . v . Judges  of  the  
United  States  Court  of  Appeal s for  the  Fifth  Circ uit , 
435 U. S. 993. Petitions for rehearing denied.
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No. 77-6265. Thom ps on  v . Florida  and Surace  v . 
435 U. S. 998;

No. 77-6278. Knight  v . Unit ed  State s  Dis trict  Court  
for  the  Dis trict  of  Mass achusetts , 435 U. S. 1006;

No. 77-6358. Siddle  v . United  Stat es  Dis trict  Court  
for  the  Southern  Dis trict  of  Ohio  et  al ., 435 U. S. 1006; 
and

No. 77-6359. Ross v. Hopper , Warden , 435 U. S. 1018. 
Petitions for rehearing denied.
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OPINION OF INDIVIDUAL JUSTICE 
IN CHAMBERS ON JUNE 7, 1978

LITTLE v. CIUROS, COMMISSIONER OF CORRECTION 
OF NEW YORK CITY, et  al .

ON REAPPLICATION FOR STAY

No. A-1007. Decided June 7, 1978

Reapplication for stay denied. United States v. Rauscher, 119 U. S. 407, 
distinguished.

Mr . Justi ce  Marshall , Circuit Justice.
The application for a stay in this case was denied by the 

Court on June 5,1978. Ante, p. 943.
This new application is based on the following allegation: 

“Following this Court’s denial on June 5, 1978, of Peti-
tioner’s original application for the aforesaid stay, counsel 
for Petitioner has been informed that the Office of the 
Attorney General of the State of North Carolina has 
stated publicly that it intends to prosecute Petitioner for 
the crime of escape upon her return to said jurisdiction.” 

In support of this new application it is stated:
“Under the principle of specialty, a demanding country 

may not try an individual who has been extradicted [sic] 
for any offense other than that for which extradition was 
granted, unless the alleged offense was committed after 
extradition. United States v. Rauscher, 119 U. S. 407 
(1886).”

It just so happens that United States v. Rauscher was 
controlled by a treaty between the United States and Great 
Britain. Needless to say, there is no treaty involved here.

The application is, therefore, without legal support and is
Denied.
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INDEX

ABANDONMENT OF INTERSTATE GAS SERVICE. See Federal 
Power Commission.

ABATEMENT OF ACTIONS. See Federal-State Relations, 1.

ACTIONS AS SURVIVING PLAINTIFF’S DEATH. See Federal-
State Relations, 1.

ACTIONS FOR WRONGFUL DEATH. See Death on the High Seas 
Act.

ADMINISTRATIVE PROCEDURE. See Federal Communications Com-
mission; Interstate Commerce Act; Securities Exchange Act of 
1934.

ADMINISTRATIVE PROCEDURE ACT. See Federal Communications 
Commission.

AGRICULTURAL COOPERATIVES. See Antitrust Acts.

AID TO FAMILIES WITH DEPENDENT CHILDREN. See Social 
Security Act.

ALIENS. See Immigration and Nationality Act.

“AMBULANCE CHASING.’’ See Constitutional Law, IV.

ANTITRUST ACTS.
Cooperative association—Broiler chicken producers—Capper-Volstead 

Act—Nonprotection from antitrust laws.—Because not all of petitioner 
cooperative association’s members consisting of integrated producers of 
broiler chickens qualify as farmers under Capper-Volstead Act, petitioner 
is not entitled to protection from antitrust laws afforded by that Act. 
National Broiler Marketing Assn. v. United States, p. 816.
ARBITRATION. See Mandamus.

ARSON. See Constitutional Law, VII, 3.

ASSOCIATIONAL FREEDOMS. See Constitutional Law, III.

ATTORNEYS. See Constitutional Law, III, IV.

BAILMENTS. See Civil Rights Act of 1871, 1.

BANKRUPTCY ACT. See Internal Revenue Code, 2.

BIG-GAME HUNTING. See Constitutional Law, II; VI.
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BROADCASTING. See Federal Communications Commission.

BROILER CHICKEN INDUSTRY. See Antitrust Acts.

CAPPER-VOLSTEAD ACT. See Antitrust Acts.

CARRIERS. See Interstate Commerce Act.

CHILDREN AS PART OF COMMUNITY FOR JUDGING OBSCEN-
ITY. See Obscenity, 2.

CHILD-SUPPORT ACTIONS. See Constitutional Law, I, 1.

CHOICE OF LAW. See Federal-State Relations, 1.

CITIZENSHIP CLAIMS. See Immigration and Nationality Act.

CIVIL RIGHTS ACT OF 1871. See also Federal-State Relations, 1.
1. “State action”—Warehouseman’s sale of goods—Claim for relief 

under Act.—A warehouseman’s proposed sale of goods entrusted to him 
for storage for nonpayment of storage account, as permitted by New York 
Uniform Commercial Code, is not “state action,” and thus no claim for 
relief under Act was stated in action alleging that sale would violate 
plaintiffs’ Fourteenth Amendment rights. Flagg Bros., Inc. v. Brooks, 
p. 149.

2. Suability of local governments and officials—Respondeat superior.— 
Local governing bodies (and local officials sued in their official capacity) 
can be sued directly under Act for monetary, declaratory, and injunctive 
relief against unconstitutional action that implements or executes an official 
policy statement, ordinance, regulation, or decision or that is taken 
pursuant to governmental “custom,” but a local government cannot be 
held liable under Act on a respondeat superior theory. Monell v. New 
York City Dept, of Social Services, p. 658.
COMMON OWNERSHIP OF NEWSPAPER AND RADIO OR TELE-

VISION STATION. See Federal Communications Commission.

COMMUNICATIONS. See Federal Communications Commission.

COMMUNITY BY WHOSE STANDARDS OBSCENITY IS JUDGED.
See Obscenity, 2.

CONSTITUTIONAL LAW. See also Federal Communications Com-
mission.

I. Due Process.
1. Child-support action—State’s jurisdiction over nondomiciliary 

father.—In child-support action, California courts’ exercise of in personam 
jurisdiction over nonresident, nondomiciliary father of children would vio-
late Due Process Clause of Fourteenth Amendment. Kulko v. California 
Superior Court, p. 84.
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CONSTITUTIONAL LAW—Continued.
2. Property interest—Termination of utility service for nonpayment of 

bills.—Municipal utility deprived customers of property interest without due 
process of law, where it terminated service for nonpayment of bills with-
out notice of available administrative procedure for protesting termina-
tion. Memphis Light, Gas & Water Div. v. Craft, p. 1.

3. Right to fair trial—Trial court’s refusal to give presumption-of- 
innocence instruction.—Kentucky trial court’s refusal to give defendant’s 
requested instruction on presumption of innocence violated his right to a 
fair trial under Due Process Clause of Fourteenth Amendment. Taylor 
v. Kentucky, p. 478.
II. Equal Protection of the Laws.

1. Hunting licenses—Higher fees for nonresidents than for residents.— 
District Court’s judgment upholding, against equal protection challenge 
under Fourteenth Amendment, New Mexico statute imposing higher hunt-
ing license fees for nonresidents than for residents is affirmed on authority 
of Baldwin v. Montana Fish and Game Comm’n, ante, p. 371. Terk v. 
Gordon, p. 850.

2. State elk-hunting licenses—Higher fees for nonresidents than for 
residents.—Montana’s imposition of higher elk-hunting license fees for 
nonresidents than for residents does not violate Equal Protection Clause of 
Fourteenth Amendment. Baldwin v. Montana Fish and Game Comm’n, 
p. 371.
III. Freedom of Association.

Disciplining of lawyer—Solicitation by letter on American Civil Liberties 
Union’s behalf.—South Carolina’s application of its Disciplinary Rules in 
publicly reprimanding lawyer for her solicitation of prospective litigant 
on ACLU’s behalf violates First and Fourteenth Amendments. In re 
Primus, p. 412.
IV. Freedom of Speech.

Disciplining of lawyer—Solicitation of client in person.—Bar, acting with 
state authorization, constitutionally may discipline lawyer for soliciting 
clients in person, for pecuniary gain, under circumstances likely to pose 
dangers that State has a right to prevent, and thus application of Ohio 
Disciplinary Rules in indefinitely suspending appellant lawyer does not 
offend Constitution. Ohralik v. Ohio State Bar Assn., p. 447.
V. Freedom of the Press.

“Third-party” search of newspaper office.—Warrant, based on probable 
cause, to search student newspaper office for evidence of crimes by third 
parties did not violate First Amendment. Zurcher v. Stanford Daily, 
p. 547.
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CONSTITUTIONAL LAW—Continued.
VI. Privileges and Immunities.

1. Hunting licenses—Higher fees for nonresidents than for residents.— 
District Court’s judgment upholding, against challenge under Privileges 
and Immunities Clause, New Mexico statute imposing higher hunting 
license fees for nonresidents than for residents is affirmed on authority of 
Baldwin v. Montana Fish and Game Comm’n, ante, p. 371. Terk v. 
Gordon, p. 850.

2. State elk-hunting licenses—Higher fees for nonresidents than for resi-
dents.—Montana’s imposition of higher elk-hunting license fees for non-
residents than for residents does not violate Privileges and Immunities 
Clause. Baldwin v. Montana Fish and Game Comm’n, p. 371.
VII. Searches and Seizures.

1. Occupational Safety and Health Act of 1970—Inspection without a 
warrant.—Warrantless inspection of business premises pursuant to § 8 (a) 
of OSHA violated Fourth Amendment. Marshall v. Barlow’s, Inc., p. 307.

2. “Third-party” search of newspaper office.—Warrant, based on prob-
able cause, to search student newspaper office for evidence of crimes by 
third parties did not violate Fourth Amendment. Zurcher v. Stanford 
Daily, p. 547.

3. Warrantless entries to investigate cause of fire.—Warrantless entries 
by firemen and police into defendants’ store to investigate arson on morn-
ing fire was extinguished did not violate Fourth and Fourteenth Amend-
ments, but similar entries over three weeks later were unconstitutional. 
Michigan v. Tyler, p. 499.

COOPERATIVE MARKETING ASSOCIATION ACT. See Antitrust 
Acts.

CORPORATE OFFICER’S LIABILITY FOR EMPLOYEES’ WITH-
HOLDING TAXES. See Internal Revenue Code.

CREDITORS’ REMEDIES. See Civil Rights Act of 1871.

CRIMINAL LAW. See Constitutional Law, I, 3; VII, 3; Interstate 
Agreement on Detainers; Obscenity; Omnibus Crime Control and 
Safe Streets Act of 1968.

DAMAGES. See Death on the High Seas Act; Mootness, 2.

DEATH ON THE HIGH SEAS ACT.
Wrongful-death action—Act as governing measure of damages—Limita-

tion to “pecuniary loss.”—In action for wrongful death on high seas, meas-
ure of damages is governed by Act, which limits a decedent’s survivors’ 
recovery to their “pecuniary loss,” and hence survivors are not entitled to 
recover additional damages under general maritime law for “loss of so-
ciety.” Mobil Oil Corp. v. Higginbotham, p. 618.
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DE NOVO JUDICIAL REVIEW OF CITIZENSHIP CLAIMS. See 
Immigration and Nationality Act.

DEPORTATION OF ALIENS. See Immigration and Nationality Act.

DETAINERS. See Interstate Agreement on Detainers.

DEVIANT SEXUAL GROUPS AS CONSIDERATION IN DETER-
MINING OBSCENITY. See Obscenity, 3.

DISCHARGE IN BANKRUPTCY. See Internal Revenue Code, 2.

DISCIPLINING OF ATTORNEYS. See Constitutional Law, III; IV.

DIVESTITURE OF NEWSPAPER-BROADCAST COMBINATIONS.
See Federal Communications Commission.

DOMESTIC RELATIONS. See Constitutional Law, I, 1.

DOMINION OVER SUBMERGED LANDS. See Submerged Lands Act.

DUE PROCESS. See Constitutional Law, I; Mootness, 2.

ELECTRIC UTILITIES. See Constitutional Law, I, 2; Mootness, 2.

ELECTRONIC SURVEILLANCE. See Omnibus Crime Control and 
Safe Streets Act of 1968.

ELK-HUNTING LICENSES. See Constitutional Law, II, 2; VI, 2.

EMERGENCY ASSISTANCE TO NEEDY FAMILIES WITH CHIL-
DREN. See Social Security Act.

ENFORCEMENT OF LIENS. See Civil Rights Act of 1871, 1.

EQUAL PROTECTION OF THE LAWS. See Constitutional Law, II.

EXEMPTIONS FROM ANTITRUST LAWS. See Antitrust Acts.

FAIR TRIAL. See Constitutional Law, I, 3.

FARMERS’ COOPERATIVES. See Antitrust Acts.

FEDERAL ARBITRATION PROCEEDINGS. See Mandamus.

FEDERAL COMMUNICATIONS COMMISSION.
Regulations governing newspaper-broadcasting combinations—Valid-

ity.—FCC regulations prospectively barring formation or transfer of co-
located newspaper-broadcast combinations and requiring, absent waiver, 
divestiture of existing combinations where there is common ownership of 
only newspaper and only broadcast or television station in community, are 
valid as against contentions they exceeded FCC’s authority or violated 
First Amendment rights of newspapers, or are arbitrary or capricious 
within meaning of § 10 (e) of Administrative Procedure Act. FCC v. 
National Citizens Comm, for Broadcasting, p. 775.
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FEDERAL-COURT JURISDICTION. See Indian Civil Rights Act of 
1968.

FEDERAL POWER COMMISSION.
Interstate gas service—Necessity for FPC’s permission to abandon.— 

FPC acted within its statutory powers in requiring reversionary owners of 
interstate gas service to obtain its permission to abandon service. Cali-
fornia v. Southland Royalty Co., p. 519.

FEDERAL-STATE RELATIONS. See also Mandamus; Social Security 
Act; Submerged Lands Act.

1. Civil rights action—State survivorship statute as governing.—Dis-
trict Court under 42 U. S. C. § 1988, rather than creating a federal com-
mon-law rule allowing action under 42 U. S. C. § 1983 to survive, should 
have adopted Louisiana survivorship statute so as to cause action to 
abate. Robertson v. Wegmann, p. 584.

2. Enforcement of state trespass laws against picketing—State jurisdic-
tion as pre-empted by federal law.—National Labor Relations Act does 
not deprive state court of power to entertain employer’s action to enforce 
state trespass laws against picketing which is arguably—but not defi-
nitely—prohibited by § 8 of Act or protected by § 7. Sears, Roebuck & 
Co. v. Carpenters, p. 180.

FEDERAL TAXES. See Internal Revenue Code.

FIRES. See Constitutional Law, VII, 3.

FIRST AMENDMENT. See Constitutional Law, III; IV; V; Federal 
Communications Commission.

FOURTEENTH AMENDMENT. See Civil Rights Act of 1871, 1; Con-
stitutional Law, I; II; III; IV; V; VI, 1; VII, 2, 3.

FOURTH AMENDMENT. See Constitutional Law, VII.

FREEDOM OF ASSOCIATION. See Constitutional Law, III.

FREEDOM OF SPEECH. See Constitutional Law, IV.

FREEDOM OF THE PRESS. See Constitutional Law, V; Federal 
Communications Commission.

GAME LICENSES. See Constitutional Law, II; VI.

GAS LEASES. See Federal Power Commission.

GAS UTILITIES. See Constitutional Law, I, 2; Mootness, 2.

HABEAS CORPUS AD PROSEQUENDUM. See Interstate Agreement 
on Detainers.

HUNTING LICENSES. See Constitutional Law, II; VI.
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ILLINOIS. See Social Security Act.

IMMIGRATION AND NATIONALITY ACT.
Alien’s claim to United States citizenship—Right to de novo judicial 

determination.—Petitioner alien, seeking review of Board of Immigration 
Appeals’ affirmance of deportation order, made sufficient showing in sup-
port of his claim to United States citizenship to entitle him to a de novo 
judicial determination of that claim under § 106 (a) (5) (B) of Act. 
Agosto v. INS, p. 748.
IMMUNITY OF INDIAN TRIBES FROM SUIT. See Indian Civil

Rights Act of 1968.

IMMUNITY OF LOCAL GOVERNMENTS FROM LIABILITY UN-
DER CIVIL RIGHTS ACT OF 1871. See Civil Rights Act of 1871,
2.

INCOME TAXES. See Internal Revenue Code.

INDIAN CIVIL RIGHTS ACT OF 1968.
Suits under Act—Federal-court jurisdiction.—Suits in federal court 

against Indian tribe under Act are barred by tribe’s sovereign immunity 
from suit, nor does Act impliedly authorize a private cause of action for 
declaratory and injunctive relief against tribe’s Governor. Santa Clara 
Pueblo v. Martinez, p. 49.
INITIAL TARIFF SCHEDULES. See Interstate Commerce Act.

IN PERSONAM JURISDICTION. See Constitutional Law, I, 1.

IN-PERSON SOLICITATION OF CLIENTS BY AN ATTORNEY.
See Constitutional Law, IV.

INSPECTIONS UNDER OCCUPATIONAL SAFETY AND HEALTH 
ACT OF 1970. See Constitutional Law, VII, 1.

INSTRUCTIONS TO JURY IN OBSCENITY CASES. See Obscenity.

INSTRUCTIONS TO JURY ON PRESUMPTION OF INNOCENCE.
See Constitutional Law, I, 3.

INTEGRATED POULTRY OPERATIONS. See Antitrust Acts.

INTERCEPTION OF COMMUNICATIONS. See Omnibus Crime Con-
trol and Safe Streets Act of 1968.

INTERIM RATES. See Interstate Commerce Act, 1.

INTERNAL REVENUE CODE.
1. Withholding taxes—Personal liability of corporate officer.—Phrase 

“[a]ny person required to collect, truthfully account for, and pay over 
any tax imposed by this title,” as used in § 6672 of Code imposing per-
sonal liability for taxes on such a person, was meant to limit § 6672 to



1310 INDEX

INTERNAL REVENUE CODE—Continued.
persons responsible for paying over taxes that require collection (third- 
party taxes) and not to limit it to persons in a position to perform all 
three functions with respect to specific taxes as to which employer is 
delinquent. Slodov v. United States, p. 238.

2. Withholding taxes—Personal liability of corporate officer—Discharge-
ability in bankruptcy.—Corporate officer’s liability under § 6672 of Code 
for failure to pay over taxes withheld from corporation’s employees is 
nondischargeable in bankruptcy under §17a(l)(e) of Bankruptcy Act. 
United States v. Sotelo, p. 268.

3. Withholding taxes—Trust on after-acquired funds of employer—Per-
sonal liability of corporate officer.—Neither § 6672 nor § 7501 of Code 
impresses a trust on after-acquired funds of an employer for payment of 
overdue withholding taxes absent tracing of those funds to taxes collected, 
and hence person who assumed control of corporations at time when with-
holding taxes were overdue was not liable under § 6672 for using those 
funds for purposes other than paying overdue withholding taxes. Slodov 
v. United States, p. 238.
INTERSTATE AGREEMENT ON DETAINERS.

1. United States as party.—United States is a party to Agreement as 
both sending and receiving State, and is bound by Agreement when it files 
detainer against a state prisoner and then obtains custody by means of a 
writ of habeas corpus ad prosequendum. United States v. Mauro, p. 340.

2. Writ of habeas corpus ad prosequendum—Detainer—Written request 
for temporary custody.—A federal writ of habeas corpus ad prose-
quendum directing production of state prisoner for federal criminal trial is 
not a detainer but is a “written request for temporary custody” within 
meaning of Agreement. United States v. Mauro, p. 340.
INTERSTATE CARRIERS. See Interstate Commerce Act.

INTERSTATE COMMERCE ACT.
1. Interstate Commerce Commission’s authority to establish maximum 

interim rates.—ICC has power ancillary to its suspension authority under 
§ 15 (7) of Act to establish, without an adjudicatory hearing, maximum 
interim rates for suspension period, and as part of such ancillary power 
has authority to condition nonsuspension of tariffs on a requirement that 
carriers refund amounts collected under either interim or initially proposed 
rates that might later be determined to exceed lawful rates. Trans Alaska 
Pipeline Rate Cases, p. 631.

2. Interstate Commerce Commission’s authority to suspend initial tariff 
schedules.—Pursuant to § 15 (7) of Act, ICC is authorized to suspend 
initial tariff schedules of an interstate carrier subject to Title I of Act. 
Trans Alaska Pipeline Rate Cases, p. 631.
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INTERSTATE COMMERCE COMMISSION. See Interstate Commerce 
Act.

INTERSTATE GAS SERVICE. See Federal Power Commission.

JUDICIAL REVIEW. See Immigration and Nationality Act.

JURISDICTION. See Constitutional Law, I, 1; Federal-State Rela-
tions, 2; Indian Civil Rights Act of 1968.

JURY INSTRUCTIONS IN OBSCENITY CASES. See Obscenity.

JURY INSTRUCTIONS ON PRESUMPTION OF INNOCENCE. See
Constitutional Law, I, 3.

LABOR UNIONS. See Federal-State Relations, 2.

LAWYERS. See Constitutional Law, III; IV.

LIABILITY OF CORPORATE OFFICER FOR EMPLOYEES’ WITH-
HOLDING TAXES. See Internal Revenue Code.

LICENSES. See Constitutional Law, II; VI.

LICENSING OR TRANSFER OF NEWSPAPER-BROADCAST COM-
BINATIONS. See Federal Communications Commission.

LIENS. See Civil Rights Act of 1871, 1.

LOCAL GOVERNMENTS’ LIABILITY UNDER CIVIL RIGHTS ACT
OF 1871. See Civil Rights Act of 1871, 2.

LOCATABLE MINERALS. See Mines and Minerals.

LOSS OF SOCIETY. See Death on the High Seas Act.

MAILING OF OBSCENE MATERIALS. See Obscenity.

MANDAMUS.
State court’s noncompliance with Supreme Court’s mandate.—Motion 

for leave to file a petition for writ of mandamus directing New Mexico 
court to vacate its stay of federal arbitration proceedings for noncompli-
ance with Supreme Court’s mandate is granted. General Atomic Co. v. 
Felter, p. 493.

MARITIME LAW. See Death on the High Seas Act.

MASS COMMUNICATIONS MEDIA. See Federal Communications 
Commission.

MATCHING FEDERAL FUNDS FOR STATE WELFARE ASSIST-
ANCE PROGRAMS. See Social Security Act.

MEASURE OF DAMAGES. See Death on the High Seas Act.
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MINES AND MINERALS.
Federal mining statute—Water not a “valuable mineral.”—Water is not 

a “valuable mineral” within meaning of basic federal mining statute, 30 
U. S. C. § 22, and hence is not a locatable mineral thereunder. Andrus v. 
Charlestone Stone Products Co., p. 604.

MINIMIZATION OF WIRETAP INTERCEPTIONS. See Omnibus 
Crime Control and Safe Streets Act of 1968.

MINIMUM CONTACTS WITH FORUM STATE. See Constitutional 
Law, I, 1.

MONTANA. See Constitutional Law, II, 2; VI, 2.

MOOTNESS.
1. Security and Exchange Commission’s suspension of stock trading— 

Suit challenging validity.—Suit challenging validity of SEC’s consecutive 
orders summarily suspending stock trading is not rendered moot by fact 
that no order remained in effect after suit was brought. SEC v. Sloan, 
p. 103.

2. Termination of utility service for nonpayment of bills—Damages 
claim as saving cause.—Although respondents, as only remaining plaintiffs 
in action claiming utility service was terminated for nonpayment of bills 
without due process, apparently no longer desire hearing to resolve dispute 
over bills and do not aver a present threat of termination, their claim for 
actual and punitive damages saves their cause from bar of mootness. 
Memphis Light, Gas & Water Div. v. Craft, p. 1.

3. Validity of state statute as applied.—District Court judgment hold-
ing Nebraska statute authorizing transfer of prisoners to mental hospitals 
unconstitutional as applied, is vacated and case is remanded for consid-
eration of mootness. Vitek v. Jones, p. 407.

MUNICIPAL UTILITIES. See Constitutional Law, I, 2; Mootness, 2.

NATIONAL LABOR RELATIONS ACT. See Federal-State Relations,
2.

NATIONAL MONUMENTS. See Submerged Lands Act.

NATURAL GAS ACT. See Federal Power Commission.

NEBRASKA. See Mootness, 3.

NEW MEXICO. See Constitutional Law, II, 1; VI, 1.

NEWSPAPER-BROADCAST COMBINATIONS. See Federal Commu-
nications Commission.

NEWSPAPERS. See Constitutional Law, V; VII, 2; Federal Com-
munications Commission.



INDEX 1313

NEW YORK. See Civil Rights Act of 1871, 1.

NONDOMICILIARIES AS SUBJECT TO STATE-COURT JURISDIC-
TION. See Constitutional Law, I, 1.

NONRESIDENT HUNTING LICENSES. See Constitutional Law, II; 
VI.

NOTICE OF UTILITY SERVICE TERMINATION. See Constitutional,
Law, I, 2.

OBSCENITY.
1. Advertising brochures—Propriety of pandering instruction.—In pros-

ecution under 18 U. S. C. § 1461 for mailing obscene materials and ad-
vertising brochures therefor, pandering instruction, which permitted jury 
to consider touting descriptions in brochures, along with materials them-
selves, to determine whether materials were intended to appeal to prurient 
interest in sex, was proper. Pinkus v. United States, p. 293.

2. Community by whose standards obscenity judged—Children and “sen-
sitive persons” as within community.—In prosecution under 18 U. S. C. 
§ 1461 for mailing obscene materials, it was error to instruct jury that 
children are part of community by whose standards obscenity is judged, 
but inclusion of “sensitive persons” in charge was not error. Pinkus v. 
United States, p. 293.

3. Prurient appeal—Deviant sexual groups as consideration.—In prose-
cution under 18 U. S. C. § 1461 for mailing obscene materials, it was not 
improper to instruct jury that members of deviant sexual groups could be 
considered in determining whether materials appealed to prurient interest 
in sex. Pinkus v. United States, p. 293.
OCCUPATIONAL SAFETY AND HEALTH ACT OF 1970. See Con-

stitutional Law, VII, 1.

OHIO. See Constitutional Law, IV.

OIL AND GAS LEASES. See Federal Power Commission.

OIL PIPELINES. See Interstate Commerce Act.

OMNIBUS CRIME CONTROL AND SAFE STREETS ACT OF 1968.
Wiretaps—Minimization requirement—Standard for compliance.— 

Proper approach for evaluating compliance with Act’s Title III require-
ment that wiretapping “be conducted in such a way as to minimize” in-
terceptions of communications not otherwise subject to interception under 
Title III, is objectively to assess agent’s actions in light of facts and cir-
cumstances confronting him at time without regard to his underlying 
intent or motive, and even if he makes no good-faith efforts at minimiza- 
tion, that is not itself a violation of statute requiring suppression; here 
Court of Appeals, in holding that suppression was not appropriate, prop-
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OMNIBUS CRIME CONTROL AND SAFE STREETS ACT OF 1968— 
Continued.

erly analyzed reasonableness of wiretap in question. Scott v. United 
States, p. 128.

PANDERING AS CONSIDERATION IN DETERMINING OBSCEN-
ITY. See Obscenity, 1.

PECUNIARY LOSS. See Death on the High Seas Act.

PERSONAL JURISDICTION. See Constitutional Law, 1,1.

PERSONAL LIABILITY OF CORPORATE OFFICER FOR EM-
PLOYEES’ WITHHOLDING TAXES. See Internal Revenue Code.

PICKETING. See Federal-State Relations, 2.

PIPELINES. See Interstate Commerce Act.

PRE-EMPTION OF STATE JURISDICTION. See Federal-State Re-
lations, 2.

PRESIDENTIAL PROCLAMATIONS. See Submerged Lands Act.

PRESUMPTION-OF-INNOCENCE INSTRUCTIONS TO JURY. See 
Constitutional Law, I, 3.

PRISONERS. See Interstate Agreement on Detainers; Mootness, 3.

PRIVILEGES AND IMMUNITIES CLAUSE. See Constitutional Law, 
VI.

PRODUCERS OF BROILER CHICKENS. See Antitrust Acts.

PROPERTY INTERESTS. See Constitutional Law, I, 2.

PROSPECTIVE BAR OF NEWSPAPER-BROADCAST COMBINA-
TIONS. See Federal Communications Commission.

PRURIENT INTEREST IN SEX. See Obscenity, 1, 3.

PUBLIC ASSISTANCE. See Social Security Act.

RADIO STATIONS. See Federal Communications Commission.

RECREATIONAL BIG-GAME HUNTING. See Constitutional Law, 
II; VI.

REGULATION OF LEGAL PROFESSION. See Constitutional Law, 
III; IV.

REGULATORY AUTHORITY OF FEDERAL COMMUNICATIONS
COMMISSION. See Federal Communications Commission.

RESPONDEAT SUPERIOR. See Civil Right Act of 1871, 2.
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RIGHT TO FAIR TRIAL. See Constitutional Law, I, 3.

RIGHT TO PROPERTY. See Constitutional Law, I, 2.

RULEMAKING AUTHORITY OF FEDERAL COMMUNICATIONS 
COMMISSION. See Federal Communications Commission.

SALE OF STORED GOODS BY WAREHOUSEMAN. See Civil Rights 
Act of 1871, 1.

SEARCHES AND SEIZURES. See Constitutional Law, V; VII.

SEARCHES FOR EVIDENCE OF CRIME BY THIRD PARTIES. See
Constitutional Law, V; VII, 2.

SEARCHES OF FIRE-DAMAGED PREMISES. See Constitutional 
Law, VII, 3.

SEARCH WARRANTS. See Constitutional Law, V; VII, 2.

SECURITIES AND EXCHANGE COMMISSION. See Mootness, 1;
Securities Exchange Act of 1934.

SECURITIES EXCHANGE ACT OF 1934.
Summary orders suspending stock trading—Securities and Exchange 

Commission’s authority.—SEC does not have authority under § 12 (k) of 
Act, based upon a single set of circumstances, to issue a series of summary 
orders that would suspend trading in stock beyond initial 10-day period, 
even though SEC periodically determines that such action is required by 
“public interest” and for “protection of investors.” SEC v. Sloan, p. 103.
“SENSITIVE PERSONS” AS PART OF COMMUNITY FOR JUDG-

ING OBSCENITY. See Obscenity, 2.

SHERMAN ACT. See Antitrust Acts.

SOCIAL SECURITY ACT.
Emergency assistance to needy families—State program—Eligibility for 

matching federal funds.—Illinois is not precluded from receiving match-
ing federal funds for either an Emergency Assistance to Needy Families 
with Children program under Title IV-A of Act or a “special needs” 
program simply because it limits eligibility for aid under that program 
more narrowly than § 406 (e) of Act. Quern v. Mandley, p. 725.

SOLICITATION OF CLIENTS BY AN ATTORNEY. See Constitu-
tional Law, IV.

SOUTH CAROLINA. See Constitutional Law, III.

SOVEREIGN IMMUNITY OF INDIAN TRIBES FROM SUIT. See 
Indian Civil Rights Act of 1968.

“SPECIAL NEEDS’’ PROGRAMS. See Social Security Act.
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STATE ACTION. See Civil Rights Act of 1871, 1.

STATE-COURT JURISDICTION. See Constitutional Law, I, 1.

STATE COURT’S NONCOMPLIANCE WITH SUPREME COURT’S 
MANDATE. See Mandamus.

STATE DOMINION OVER SUBMERGED LANDS. See Submerged 
Lands Act.

STATE LAW AS GOVERNING SURVIVAL OF FEDERAL ACTION.
See Federal-State Relations, 1.

STATE PRISONERS. See Interstate Agreement on Detainers; Moot-
ness, 3.

STORAGE COMPANIES’ LIENS. See Civil Rights Act of 1871, 1.

SUABILITY OF LOCAL GOVERNMENTS AND OFFICIALS UNDER 
CIVIL RIGHTS ACT OF 1871. See Civil Rights Act of 1871, 2.

SUBMERGED LANDS ACT.
Channel Islands National Monument—Dominion in California.—Cali-

fornia, not United States, has dominion over submerged lands and waters 
within Channel Islands National Monument, which is situated within 
3-mile marginal sea off southern California mainland. United States 
v. California, p. 32.

SUMMARY SUSPENSION OF SECURITIES TRADING. See Moot-
ness, 1; Securities Exchange Act of 1934.

SUPPRESSION OF EVIDENCE. See Omnibus Crime Control and Safe 
Streets Act of 1968.

SURVIVAL OF ACTIONS. See Federal-State Relations, 1.

SUSPENSION OF SECURITIES TRADING. See Mootness, 1; Se-
curities Exchange Act of 1934.

TARIFF SCHEDULE SUSPENSIONS. See Interstate Commerce Act.

TAXES. See Internal Revenue Code.

TELEVISION STATIONS. See Federal Communications Commission.

TERMINATION OF UTILITY SERVICE FOR NONPAYMENT OF
BILLS. See Constitutional Law, I, 2; Mootness, 2.

“THIRD-PARTY” SEARCHES. See Constitutional Law, V; VII, 2.

TITLE TO SUBMERGED LANDS. See Submerged Lands Act.

TRANSFER OF NEWSPAPER-BROADCAST COMBINATIONS. See
Federal Communications Commission.
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TRANSFER OF PRISONERS TO MENTAL HOSPITALS. See Moot-
ness, 3.

TRANSPORTATION OF OIL. See Interstate Commerce Act.

TRESPASS. See Federal-State Relations, 2.

UNIFORM COMMERCIAL CODE. See Civil Rights Act of 1871, 1.

UNIONS. See Federal-State Relations, 2.

UNITED STATES AS PARTY TO INTERSTATE AGREEMENT ON
DETAINERS. See Interstate Agreement on Detainers, 1.

UTILITIES. See Constitutional Law, I, 2; Mootness, 2.

VALUABLE MINERALS. See Mines and Minerals.

WAREHOUSEMEN’S LIENS. See Civil Rights Act of 1871, 1.

WARRANTLESS SEARCHES AND SEIZURES. See Constitutional 
Law, VII, 1, 3.

WARRANTS. See Constitutional Law, V; VII, 2.

WATER RIGHTS. See Mines and Minerals.

WELFARE ASSISTANCE. See Social Security Act.

WIRETAPPING. See Omnibus Crime Control and Safe Streets Act 
of 1968.

WITHHOLDING TAXES. See Internal Revenue Code.

WORDS AND PHRASES.

1. “Any person required to collect, truthfully account for, and pay over 
any tax imposed by this title.” § 6672, Internal Revenue Code of 1954, 
26 U. S. C. § 6672. Slodov v. United States, p. 238.

2. “Farmers.” §1, Capper-Volstead Act, 7 U. S. C. §291 (1976 ed.). 
National Broiler Marketing Assn. v. United States, p. 816.

3. “New.” §15(7), Interstate Commerce Act, 49 U. S. C. §15(7). 
Trans Alaska Pipeline Rate Cases, p. 631.

4. “Person.” Civil Rights Act of 1871, 42 U. S. C. § 1983. Monell v. 
New York City Dept, of Social Services, p. 658.

5. “Valuable mineral.” 30 U. S. C. § 22. Andrus v. Charlestone Stone 
Products Co., p. 604.

6. “Written request for temporary custody.” Interstate Agreement on 
Detainers, Art. IV (a), 18 U. S. C. App. §2, p. 1396 (1976 ed.). United 
States v. Mauro, p. 340.

WRIT OF HABEAS CORPUS AD PROSEQUENDUM. See Interstate 
Agreement on Detainers.
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WRIT OF MANDAMUS. See Mandamus.

WRITTEN REQUESTS FOR TEMPORARY CUSTODY OF PRISON-
ERS. See Interstate Agreement on Detainers.

WRONGFUL-DEATH ACTIONS. See Death on the High Seas Act.
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