
ORDERS FROM MAY 12 THROUGH 
JUNE 12, 1978

May  12, 1978

Dismissal Under Rule 60
No. 76-1837. Punta  Gorda  Isles , Inc . v . Live say  et  al . 

C. A. 8th Cir. [Certiorari granted, 434 U. S. 954.] Writ of 
certiorari dismissed under this Court’s Rule 60.

May  15, 1978

Appeals Dismissed. (See also No. 77-293, ante, p. 84.)
No. 77-950. Collecti on  Consultants , Inc ., et  al . v . 

Texas . Appeal from Ct. Crim. App. Tex. dismissed for want 
of substantial federal question. Reported below: 556 S. W. 
2d 787.

No. 77-6409. Conrad  v . Comm erce  Bank  of  Kansas  
City . Appeal from Ct. App. Mo., St. Louis Dist., dismissed 
for want of substantial federal question. Reported below: 
560 S. W. 2d 388.

No. 77-6447. Smith  v . Illino is . Appeal from App. Ct. 
Ill., 5th Dist., dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 49 Ill. App. 3d 
1134, 368 N. E. 2d 233.

Vacated and Remanded on Appeal
No. 76-1616. County  of  Los  Angeles  et  al . v . Chavez - 

Salido  et  al . Appeal from D. C. C. D. Cal. Judgment va-
cated and case remanded for further consideration in light of 
Foley v. Connelie, 435 U. S. 291 (1978). Reported below: 
427 F. Supp. 158.

901



902 OCTOBER TERM, 1977

May 15, 1978 436 U.S.

Miscellaneous Orders
No. A-726. Kaplan  v . New  Jersey . C. A. 3d Cir. Ap-

plication for stay, presented to Mr . Justi ce  Blackmun , and 
by him referred to the Court, denied.

No. A-866 (77-6639). Chapm an  v . Federal  National  
Mortgage  Assn . Ct. App. Mich. Application for stay, pre-
sented to The  Chief  Just ice , and by him referred to the 
Court, denied.

No. A-904 (77-1538). Abrahams , aka  Carr  v . United  
States . C. A. 1st Cir. Application for bail, presented to Mr . 
Justice  Powel l , and by him referred to the Court, denied.

No. A-930. City  of  Mobile  et  al . v . Bolden  et  al . C. A. 
5th Cir. Application for recall and stay of mandate, pre-
sented to Mr . Justice  Powell , and by him referred to the 
Court, denied. Mr . Justice  Stewart  and Mr . Justic e  
Rehnqui st  would grant the application.

No. 77-1373. Maine  Central  Railroad  Co . v . Halpe rin  
et  al . Appeal from Sup. Jud. Ct. Me. The Solicitor General 
is invited to file a brief in this case expressing the views of the 
United States.

No. 77-1438. Walsh  v . Wangeli n , U. S. Dis trict  Judge . 
Motion for leave to file petition for writ of prohibition denied.

No. 77-6362. Green  v . Hunter , U. S. Dis trict  Judge ; 
and

No. 77-6379. Green  v . Unite d  State s Dis trict  Court  
for  the  Western  Dis trict  of  Missouri . Motions for leave 
to file petitions for writs of mandamus denied.

Probable Jurisdiction Noted
No. 76-808. Nyquist , Commis sion er , New  York  State  

Departm ent  of  Educat ion , et  al . v . Norwi ck  et  al . Ap-
peal from D. C. S. D. N. Y. Probable jurisdiction noted. 
Reported below: 417 F. Supp. 913.
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No. 77-1254. Vance , Secre tary  of  State , et  al . v . Brad -
ley  et  al . Appeal from D. C. D. C. Probable jurisdiction 
noted. Reported below: 436 F. Supp. 134.

No. 77-6431. Caban  v . Mohammed  et  ux . Appeal from 
Ct. App. N. Y. Motion of appellant for leave to proceed in 
forma pauperis granted. Probable jurisdiction noted. Re-
ported below: 43 N. Y. 2d 708,372 N. E. 2d 42.

Certiorari Granted. (See also No. 77-293, ante, p. 84.)
No. 77-1172. National  Muffler  Dealers  Ass n ., Inc . v . 

Unite d  States . C. A. 2d Cir. Certiorari granted. Reported 
below: 565 F. 2d 845.

No. 77-1359. United  States  v . Kimbell  Foods , Inc ., et  
al . C. A. 5th Cir. Certiorari granted. Reported below: 557 
F. 2d 491.

Certiorari Denied. (See also No. 77-6447, supra.)
No. 76-1163. Nyquist , Commis sioner  of  Education  of  

New  York , et  al . v . Surmeli  et  al . C. A. 2d Cir. Certio-
rari denied. Reported below: 556 F. 2d 560.

No. 77-1002. Vigorito  v. United  States ;
No. 77-1004. De Luca  et  al . v . United  States ;
No. 77-6026. DiMatteo  v . United  States ;
No. 77-6035. Mascitt i v . United  States  ; and
No. 77-6165. Scafi di  v. United  States . C. A. 2d Cir. 

Certiorari denied. Reported below: 564 F. 2d 633.

No. 77-1074. Aff ili ated  Ute  Citiz ens  of  Utah  v . United  
States . Ct. Cl. Certiorari denied. Reported below: 215 
Ct. Cl. 935, 566 F. 2d 1191.

No. 77-1086. Kerr , Police  Direct or  of  the  City  of  
Newark , et  al . v . Gasp arinetti  et  al . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 568 F. 2d 311.
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No. 77-1144. Duncan  et  al . v . Furrow  Auctio n  Co . et  
al . C. A. 4th Cir. Certiorari denied. Reported below: 564 
F. 2d 1107.

No. 77-1153. Reese  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied.

No. 77-1161. Drebin  et  al . v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Reported below: 557 F. 2d 1316 and 
572 F. 2d 215.

No. 77-1213. Lloren te  v . New  York ; and Doronzoro  v . 
New  York . App. Div., Sup. Ct. N. Y., 1st Jud. Dept. 
Certiorari denied. Reported below: 57 App. Div. 2d 526, 393 
N. Y. S. 2d 575.

No. 77-1227. Moity  v . Swi ft  Agricu ltural  Chemi cals  
Corp . C. A. 5th Cir. Certiorari denied.

No. 77-1228. Nickel l  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 552 F. 2d 684.

No. 77-1236. General  Atomic  Co . v . Felter , Judge , et  
al .; and

No. 77-1269. Genera l  Atomi c  Co . v . Felte r , Judge , et  
al . Sup. Ct. N. M. Certiorari denied.

No. 77-1240. Mahroom  v . Hook  et  al . C. A. 9th Cir. 
Certiorari denied. Reported below: 563 F. 2d 1369.

No. 77-1263. Anthony  v . Commis sion er  of  Internal  
Revenue . C. A. 3d Cir. Certiorari denied. Reported 
below: 566F. 2d 1168.

No. 77-1267. Wirem an  v . Indiana  Supreme  Court  Dis -
cipl inary  Commis si on . Sup. Ct. Ind. Certiorari denied. 
Reported below: ---- Ind.----- , 367 N. E. 2d 1368.

No. 77-1272. Viner  v . Unite d Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 568 F. 2d 771.
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No. 77-1276. OxBERGER V. WlNEGARD. Sup. Ct. Iowa. 
Certiorari denied. Reported below: 258 N. W. 2d 847.

No. 77-1278. Clark  County , Nevada  v . Alper  et  al . 
Sup. Ct. Nev. Certiorari denied. Reported below: 93 Nev. 
569, 571 P. 2d 810.

No. 77-1299. Four  Winds , Inc . v . India na  Aeronautics  
Commis si on . Sup. Ct. Ind. Certiorari denied. Reported 
below: 267 Ind. 137, 368 N. E. 2d 1340.

No. 77-1300. Eise nberg  v . Ed  Margis  Plum bing  & Heat -
ing  Co., Inc . Sup. Ct. Wis. Certiorari denied. Reported 
below : 80 Wis. 2d 577, 258 N. W. 2d 720.

No. 77-1311. Shell  Oil  Co. et  al . v . Fred  Weber , Inc . 
C. A. 8th Cir. Certiorari denied. Reported below: 566 F. 
2d 602.

No. 77-1313. Bailey  v . Street . C. A. 6th Cir. Certio-
rari denied. Reported below: 571 F. 2d 580.

No. 77-1314. Harry  Goodki n  & Co. v. Abraham son  et  
ux. C. A. 2d Cir. Certiorari denied. Reported below: 568 
F. 2d 862.

No. 77-1315. Lawre nce  et  al . v . Klein  et  al . App. 
Div., Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Re-
ported below: 58 App. Div. 2d 751, 396 N. Y. S. 2d 223.

No. 77-1316. Cady  u . Gould  et  al . Ct. App. Mo., Kan-
sas City Dist. Certiorari denied. Reported below: 558 
S. W. 2d 755.

No. 77-1317. Kent  v . Illinois . App. Ct. Ill., 3d Dist. 
Certiorari denied. Reported below: 49 Ill. App. 3d 1030, 
365 N. E. 2d 239.

No. 77-1319. Smith  et  al . v . Indiana . Ct. App. Ind. 
Certiorari denied. Reported below: ----  Ind. App. ---- , 363
N. E. 2d 227.
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No. 77-1320. Willi ams  v . North  Caroli na . Ct. App. 
N. C. Certiorari denied. Reported below: 34 N. C. App. 
408, 238 S. E. 2d 668.

No. 77-1323. Hubbard  Broadcas tin g , Inc ., et  al . v . 
Ammerm an  et  al . Ct. App. N. M. Certiorari denied. Re-
ported below: 91 N. M. 250, 572 P. 2d 1258.

No. 77-1333. Thors tad  v . North  Dakota . Sup. Ct. 
N. D. Certiorari denied. Reported below: 261 N. W. 2d 
899.

No. 77-1335. Interstate  Properti es  et  al . v . Becke r  
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
569 F. 2d 1203.

No. 77-1348. Connect icut  v . Penl and . Sup. Ct. Conn. 
Certiorari denied. Reported below: 174 Conn. 153, 384 A. 
2d 356.

No. 77-1353. Owe ndale -Gagetow n School  Dis trict  v . 
State  Board  of  Education  et  al . Ct. App. Mich. Certio-
rari denied.

No. 77-1361. Calve rt  Fire  Insurance  Co . v . American  
Mutual  Reins urance  Co . App. Ct. Ill., 1st Dist. Certio-
rari denied. Reported below: 52 Ill. App. 3d 922, 367 N. E. 
2d 104.

No. 77-1362. Ve -Ri-Tas , Inc ., et  al . v . Advert isi ng  Re -
view  Council  of  Metrop olitan  Denver , Inc ., et  al . C. A. 
10th Cir. Certiorari denied. Reported below: 567 F. 2d 963.

No. 77-1365. Dacey  v . House  et  al . ; and Dacey  v . Dor -
sey . C. A. 2d Cir. Certiorari denied. Reported below: 
573 F. 2d 1289 (first case); 568 F. 2d 275 (second case).

No. 77-1368. Dondich  v . United  States . C. A. 9th Cir. 
Certiorari denied.
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No. 77-1369. Santo  v . Feick  Securit y  Systems  et  al . 
Sup. Ct. Fla. Certiorari denied. Reported below: 354 So. 
2d 985.

No. 77-1377. Hull  v . Florida . Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 349 So. 2d 237.

No. 77-1384. Flota  Mercante  Grancolo mbian a , S. A. 
v. Hudson  Waterw ays  Corp . C. A. 2d Cir. Certiorari 
denied. Reported below: 573 F. 2d 1290.

No. 77-1412. Barber  et  al . v . Skyline  Aviation , Inc . 
C. A. 8th Cir. Certiorari denied. Reported below: 566 F. 
2d 1178.

No. 77-1414. Beckwi th  v . Beckw ith . Ct. App. D. C. 
Certiorari denied. Reported below: 379 A. 2d 955.

No. 77-1416. Temporale  v . Connect icut . App. Sess., 
Super. Ct. Conn. Certiorari denied. Reported below: See 
174 Conn. 802, 382 A. 2d 1332.

No. 77-1433. Cecil  v . United  States ; and
No. 77-1441. Manzer  v . Unit ed  States . C. A. 10th Cir. 

Certiorari denied.

No. 77-1440. Sugar  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 570 F. 2d 349.

No. 77-1471. Edwards  et  al ., Members  of  Congress  v . 
Carter , Presid ent  of  the  United  States . C. A. D. C. Cir. 
Certiorari denied. Reported below: 189 U. S. App. D. C. 1, 
580 F. 2d 1055.

No. 77-1477. Finley  et  ux . v . United  States . C. A. Sth 
Cir. Certiorari denied. Reported below: 571 F. 2d 430.

No. 77-1480. Iannell i et  ux . v . United  States . C. A. 
3d Cir. Certiorari denied. Reported below: 571 F. 2d 572.
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No. 77-1487. Woody  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 567 F. 2d 1353.

No. 77-6147. Willi ams  v . Delawar e . Sup. Ct. Del. 
Certiorari denied. Reported below: 378 A. 2d 117.

No. 77-6156. Faison  v . Mitchel l , Warden . C. A. 4th 
Cir. Certiorari denied. Reported below: 563 F. 2d 1135.

No. 77-6158. Stewar t  et  al . v . Ohio . Sup. Ct. Ohio. 
Certiorari denied.

No. 77-6170. Napoles  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 570 F. 2d 348.

No. 77-6194. Pipes  v . Ronald  A. Coco, Inc ., et  al . C. A. 
5th Cir. Certiorari denied. Reported below: 564 F. 2d 414.

No. 77-6208. Cozza  v . Depa rtme nt  of  Healt h , Educa -
tion , and  Welfare . C. A. 2d Cir. Certiorari denied.

No. 77-6235. Bretz  v . Cris t , Warden . Sup. Ct. Mont. 
Certiorari denied. Reported below: 575 P. 2d 44.

No. 77-6250. Smith  v . Oklahoma . Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 573 P. 2d 1215.

No. 77-6268. Teema n  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 570 F. 2d 349.

No. 77-6303. Banks  et  al . v . United  States  Depar t -
ment  of  Housi ng  and  Urban  Developm ent  et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 565 F. 2d 528.

No. 77-6304. Jones  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 569 F. 2d 499.

No. 77-6308. Nixon  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6318. Wolgemut h v. Illinois . Sup. Ct. Ill. 
Certiorari denied. Reported below: 69 Ill. 2d 154, 370 N. E. 
2d 1067.
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No. 77-6356. Conant  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 568 F. 2d 1366.

No. 77-6363. Lewi s  v . Rose , Warden  ; and
No. 77-6404. Hodge s v . Rose , Warden . C. A. 6th Cir. 

Certiorari denied. Reported below: 570 F. 2d 643.

No. 77-6368. Jackson  et  al . v . United  States . C. A. 
6th Cir. Certiorari denied. Reported below: 571 F. 2d 583.

No. 77-6377. Hohmann  v . Californi a  et  al . C. A. 9th 
Cir. Certiorari denied.

No. 77-6380. Hetlan d  v . Oregon . Ct. App. Ore. Cer-
tiorari denied. Reported below: 31 Ore. App. 529, 570 P. 2d 
1201.

No. 77-6381. Young  v . Clanon , Medical  Facility  Su -
peri ntendent . C. A. 9th Cir. Certiorari denied.

No. 77-6382. Mulero  et  ux . v . Autoridad  de  las  
Fuentes  Fluvia les  de  Puerto  Rico . Sup. Ct. P. R. Cer-
tiorari denied. Reported below: ----P. R. R.----- .

No. 77-6391. Gibso n  v . Rose , Warden . Ct. Crim. App. 
Tenn. Certiorari denied.

No. 77-6392. Pineda  v . Florida . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 564 F. 2d 1163.

No. 77-6399. Batte n v . Virgin ia . Sup. Ct. Va. Cer-
tiorari denied.

No. 77-6402. Hardin  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied.

No. 77-6408. Clayt on  v . Loggins , Correct ion al  Super -
intend ent , et  al . C. A. 9th Cir. Certiorari denied.

No. 77-6412. Just ice  v . Hess elde n  Plumbi ng  Co . Ct. 
App. Ohio, Franklin County. Certiorari denied.
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No. 77-6419. Bowers  v . Battles , Camp  Superv iso r , 
Harlan  County  Forest ry  Camp . C. A. tith Cir. Certio-
rari denied. Reported below: 568 F. 2d 1.

No. 77-6420. Wion  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 77-6426. Downi ng  v . Fragga ssi et  al . Pa. 
Commw. Ct. Certiorari denied. Reported below: 26 Pa. 
Commw. 517, 364 A. 2d 748.

No. 77-6427. Garcia  v . Stone , Warden . C. A. 9th Cir. 
Certiorari denied.

No. 77-6433. Braham  v . Alaska . Sup. Ct. Alaska. 
Certiorari denied. Reported below: 571 P. 2d 631.

No. 77-6435. In  re  Estat e of  Basalyga . Sup. Ct. Pa. 
Certiorari denied. Reported below: 474 Pa. 606, 379 A. 2d 
305.

No. 77-6440. Johnson  v . Califor nia . Ct. App. Cal., 
2d App. Dist. Certiorari denied.

No. 77-6441. Clou dy  v . Allison . C. A. 7th Cir. Cer-
tiorari denied.

No. 77-6448. Winte rs  v . Warden , Tennes see  State  
Peniten tiary . C. A. 6th Cir. Certiorari denied.

No. 77-6455. Drum  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 568 F. 2d 779.

No. 77-6457. Bamond  v . New  York  et  al . C. A. 2d 
Cir. Certiorari denied.

No. 77-6471. Castillo  (Lopez ) v . Government  of  the  
Canal  Zone . C. A. 5th Cir. Certiorari denied. Reported 
below: 568 F. 2d 405.

No. 77-6482. Richards on  v . Pennsylvania . Sup. Ct. 
Pa. Certiorari denied. Reported below: 476 Pa. 571, 383 
A. 2d 510.
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No. 77-6503. De Santis  v . United  State s ;
No. 77-6529. Boscia  v . United  States ;
No. 77-6556. Scolie ri  v . Unite d  States ; and
No. 77-6557. Plusquel lec  v . Unite d  State s . C. A. 3d 

Cir. Certiorari denied. Reported below: 573 F. 2d 827.

No. 77-6506. Mc Donald  v . Thom ps on , Warden . C. A. 
6th Cir. Certiorari denied. Reported below: 573 F. 2d 
1311.

No. 77-6513. Pallan  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 571 F. 2d 497.

No. 77-6518. Caruso  v . United  State s  Board  of  Parole . 
C. A. 3d Cir. Certiorari denied. Reported below: 570 F. 
2d 1150.

No. 77-6525. Maguire  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 571 F. 2d 675.

No. 77-6527. Jones  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 565 F. 2d 159.

No. 77-6530. Cruz  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied.

No. 77-6533. Heft  v . United  State s . C. A. 10th Cir. 
Certiorari denied. Reported below: 571 F. 2d 543.

No. 77-6535. Wakefi eld  v . United  State s . C. A. 6th 
Cir. Certiorari denied. Reported below: 573 F. 2d 1312.

No. 77-6550. Spicer  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 566 F. 2d 105.

No. 77-6552. Arlt  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 567 F. 2d 1295.

No. 77-6561. Cyph ers  v . United  States . C. A. 10th 
Cir. Certiorari denied.
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No. 77-6568. Stancell  v . United  States . C. A. 4th Cir. 
Certiorari denied.

No. 77-6580. Hughes  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 570 F. 2d 948.

No. 77-6590. Robins on  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6597. Wilcox , aka  Taylor  v . Unite d States . 
C. A. 9th Cir. Certiorari denied. Reported below: 570 F. 
2d 352.

No. 77-6608. Wimbley  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 354.

No. 77-6609. Shane  v . United  States . C. A. 7th Cir. 
Certiorari denied.

No. 77-6613. Baer  v . Unite d Stat es . C. A. 6th Cir. 
Certiorari denied.

No. 77-6620. Will iams  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 570 F. 2d 657.

No. 77-1003. Napol i et  al . v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Mr . Justice  Brennan  and Mr . 
Just ice  Stewart  would grant certiorari. Reported below: 
564 F. 2d 633.

No. 77-1066. Ensli n v . Bean , Correction al  Supe rin -
tendent . C. A. 4th Cir. Certiorari denied. Mr . Justi ce  
Brennan  and Mr . Just ice  Marshall  would grant certiorari. 
Reported below: 565 F. 2d 156.

No. 77-1201. Zeigl er  Coal  Co. v. Local  Union  No . 1870, 
United  Mine  Workers  of  Ameri ca , et  al . C. A. 7th Cir. 
Motion of Bituminous Coal Operators’ Assn., Inc., for leave to 
file a brief as amicus curiae granted. Certiorari denied. Re-
ported below: 566 F. 2d 582.
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No. 77-1275. Martin  B. Glaus er  Dodge  Co . v . Chrysle r  
Corp , et  al . C. A. 3d Cir. Motion of Independent Dealers 
Committee Dedicated to Action for leave to file a brief as 
amicus curiae granted. Certiorari denied. Reported below: 
570 F. 2d 72.

No. 77-1279. Fles chner  et  al . v . Abrahamson  et  ux . 
C. A. 2d Cir. Motion of Investment Counsel Association of 
America, Inc., for leave to file a brief as amicus curiae granted. 
Certiorari denied. Mr . Just ice  Stewart  and Mr . Justice  
Powell  would grant certiorari. Reported below: 568 F. 2d 
862.

No. 77-1284. Gaude t  v . Exxon  Corp . ; and
No. 77-1328. St . Pierre  v . Exxon  Corp , et  al . C. A. 5th 

Cir. Certiorari denied. Mr . Justice  Powell  took no part 
in the consideration or decision of these petitions. Reported 
below: 562 F. 2d 351.

No. 77-1345. Teleph one  Users  Ass n ., Inc . v . Publi c  
Servic e Comm iss ion  of  the  Dist ric t  of  Columbi a  et  al . 
Ct. App. D. C. Certiorari denied. Mr . Justic e  Powell  took 
no part in the consideration or decision of this petition.

No. 77-1341. Vincent , Correctional  Superint endent  
v. Santiago . C. A. 2d Cir. Motion of respondent for leave 
to proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 573 F. 2d 1295.

No. 77-1346. Taylor , Direct or  of  Perso nnel  of  Phila -
delp hia , et  al . v. Rodríguez . C. A. 3d Cir. Motion of 
respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Reported below: 569 F. 2d 1231.

No. 77-1421. Lahman  Manufacturing  Co ., Inc ., et  al . 
v. Farmhand , Inc . C. A. 8th Cir. Motion to defer con-
sideration of petition for writ of certiorari and certiorari de-
nied. Reported below: 568 F. 2d 112.
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No. 77-6095. Sawye r  v . Florida . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Mr . Justi ce  Brennan  would grant 
certiorari. Reported below: 346 So. 2d 1071.

No. 77-6202. St . John  v . Estelle , Corrections  Direc -
tor . C. A. 5th Cir. Certiorari denied. Mr . Just ice  Black -
mun  would grant certiorari. Reported below: 563 F. 2d 168.

No. 77-6378. Thomas  v . Georgi a ; and
No. 77-6424. Corn  v . Georgia . Sup. Ct. Ga. Certiorari 

denied. Reported below: No. 77-6378, 240 Ga. 393, 242 S. E. 
2d 1; No. 77-6424, 240 Ga. 130, 240 S. E. 2d 694.

Mr . Justice  Brennan  and Mr . Justice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all 
circumstances cruel and unusual punishment prohibited by 
the Eighth and Fourteenth Amendments, Gregg v. Georgia, 
428 U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentences in these cases.

No. 77-6542. Hops on  et  al . v . Unite d  Stat es . C. A. 7th 
Cir. Certiorari denied. Mr . Justice  Stevens  took no part 
in the consideration or decision of this petition. Reported 
below: 567 F. 2d 392.

Rehearing Denied
No. 77-1088. Chestnutt  Corp . v . Galfand  et  al ., 435 

U. S. 943;
No. 77-1142. Robles  v . United  States , 435 U. S. 925;
No. 77-5644. Jenkins  v . Dis trict  of  Columbi a , 434 U. S. 

1018;
No. 77-6080. Billi ngs ley  et  al . v . Seibe ls , Mayor  of  

Birmin gham , et  al ., 435 U. S. 929; and
No. 77-6107. Mitc hell  v . Hopp er , Warde n , 435 U. S. 

937. Petitions for rehearing denied.
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No. 77-6108. Sayles  v . Haywood , Judge , 435 U. S. 929;
No. 77-6127. Noone  v . Szora di  et  al ., 435 U. S. 930;
No. 77-6163. Fahrig  et  al . v . Berger  et  al ., 435 U. S. 

945;
No. 77-6183. Willi ams  et  al . v . Hoyt  et  al ., 435 U. S. 

946;
No. 77-6186. Mc Elroy  v . Wils on  et  al ., 435 U. S. 931 ; 

and
No. 77-6213. Hernan dez  et  al . v . Colorado , 435 U. S. 

954. Petitions for rehearing denied.

No. 76-1359. Bankers  Trust  Co . v . Mallis  et  al ., 435 
U. S. 381. Petition for rehearing denied. Mr . Just ice  
Blackmu n  took no part in the consideration or decision of 
this petition.

May  22, 1978

Appeals Dismissed
No. 77-1371. Conw ay  v . Wisconsin . Appeal from Sup. 

Ct. Wis. dismissed for want of substantial federal question. 
Reported below: 80 Wis. 2d 268, 258 N. W. 2d 717.

No. 77-1380. Hepper le  v . Ricks  et  al . Appeal from 
C. A. 5th Cir. dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied. Reported below: 566 F. 
2d 104.

Miscellaneous Orders
No. A-954. Ameri can  Tele phone  & Telegraph  Co . v . 

MCI Telec ommunic ations  Corp , et  al . ; and
No. A-966. Unite d States  Indepe ndent  Tele phon e  

Assn . v . MCI Telecommuni cations  Corp , et  al . Applica-
tions for stay of April 14, 1978, order of the United States 
Court of Appeals for the District of Columbia Circuit, pre-
sented to The  Chief  Just ice , and by him referred to the 
Court, denied.
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No. A-891. Roberts  v . United  States . C. A. 9th Cir. 
Application for an extension of time in which to file a petition 
for writ of certiorari, presented to Mr . Justice  Marshall , 
and by him referred to the Court, granted and time to file such 
petition extended to and including May 30, 1978.

No. 73, Orig. Calif ornia  v . Nevada . Motion of Califor-
nia State Assemblyman Mike Cullen for leave to file a brief 
as amicus curiae; motion of Nevada for leave to file amended 
answer setting forth counterclaim; and motion of California 
for leave to file amended complaint, referred to Special Mas-
ter. [For earlier order herein, see 433 U. S. 918.]

No. 77-5992. Adding ton  v . Texas . Sup. Ct. Tex. [Prob-
able jurisdiction noted, 435 U. S. 967.] Motion of appellant 
for appointment of counsel granted, and it is ordered that 
Martha L. Boston, of Austin, Tex., be appointed to serve as 
counsel for appellant in this case.

No. 77-6657. Conrad  v . First  State  Bank  & Trust  Co. 
Motion for leave to file petition for writ of habeas corpus 
denied.

Probable Jurisdiction Noted
No. 77-1134. Monta na  et  al . v . United  States . Ap-

peal from D. C. Mont. Probable jurisdiction noted. Re-
ported below: 437 F. Supp. 354.

Certiorari Granted
No. 77-1258. Minnes ota  v . First  of  Omaha  Service  

Corp , et  al . ; and
No. 77-1265. Marquette  National  Bank  of  Minneap o -

lis  v. First  of  Omaha  Servic e  Corp , et  al . Sup. Ct. Minn. 
Certiorari granted, cases consolidated, and a total of one hour 
allotted for oral argument. In addition to the questions 
presented by the petitions, the parties are directed to brief 
and argue jurisdictional issue as to whether the petitions 
were timely filed. Reported below: 262 N. W. 2d 358.
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No. 77-1387. Federal  Open  Market  Comm ittee  of  the  
Federa l  Res erve  System  v . Merrill . C. A. D. C. Cir. 
Certiorari granted. Reported below: 184 U. S. App. D. C. 
203, 565 F. 2d 778.

Certiorari denied. (See also No. 77-1380, supra.)
No. 77-1123. Dunning  et  al . v . Boyes . Sup. Ct. Ala. 

Certiorari denied. Reported below: 351 So. 2d 883.

No. 77-1126. Stanley  et  al . v . Unite d  State s . C. A. 
9th Cir. Certiorari denied.

No. 77-1169. Bazzano  v . United  States ;
No. 77-6097. Guff ey  v . Unite d  State s ; and
No. 77-6236. Matz  v . United  States . C. A. 3d Cir. 

Certiorari denied. Reported below: 570 F. 2d 1120.

No. 77-1273. Hawn  et  al . v . County  of  Ventura , Cali -
fornia , et  al . Ct. App. Cal., 2d App. Dist. Certiorari 
denied. Reported below: 73 Cal. App. 3d 1009, 141 Cal. 
Rptr. 111.

No. 77-1282. Service  Armam ent  Co . v . United  State s . 
Ct. Cl. Certiorari denied. Reported below: 215 Ct. Cl. 199, 
567 F. 2d 377.

No. 77-1290. Shepherd  v . Califo rnia . Ct. App. Cal., 
2d App. Dist. Certiorari denied. Reported below: 74 Cal. 
App. 3d 334, 141 Cal. Rptr. 379.

No. 77-1297. Lax  v . United  State s . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-1307. Minnes ota  et  al . v . Za .y Zah  et  al . Sup. 
Ct. Minn. Certiorari denied. Reported below: 259 N. W. 
2d 580.

No. 77-1379. Godin  v . Massachusetts . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: ---- Mass. ---- ,
371 N. E. 2d 438.
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No. 77-1382. Ballard  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1313.

No. 77-1386. Fris co  Land  & Mini ng  Co . v . Calif ornia . 
Ct. App. Cal., 1st App. Dist. Certiorari denied. Reported 
below: 74 Cal. App. 3d 736, 141 Cal. Rptr. 820.

No. 77-1391. Delesdernier  v . Estat e of  Loga  et  al . 
Ct. App. La., 4th Cir. Certiorari denied. Reported below: 
354 So. 2d 576.

No. 77-1392. Nevada  ex  rel . Westergard , State  Engi -
neer , et  al . v. Salmon  River  Canal  Co ., Ltd . C. A. 9th 
Cir. Certiorari denied. Reported below: 564 F. 2d 1244.

No. 77-1400. Tangora  et  al . v . Petz  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 77-1403. Robin son , dba  Do -Rite  Grocery  & Market  
v. Bullock , Comptr oll er  of  Public  Accounts  of  Texas . 
Ct. Civ. App. Tex., 3d Sup. Jud. Dist. Certiorari denied. Re-
ported below: 553 S. W. 2d 196.

No. 77-1404. Fox et  al . v . Kneip  et  al . Sup. Ct. S. D. 
Certiorari denied. Reported below:---- S. D.----- , 260 N. W.,
2d 371.

No. 77-1449. Olmstead  v . North  Dakota . Sup. Ct. 
N. D. Certiorari denied. Reported below: 261 N. W. 2d 
880.

No. 77-1474. Hunt  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-1478. Pacific  Gas  & Electr ic Co. et  al . v . 
Widener . Ct. App. Cal., 1st App. Dist. Certiorari denied. 
Reported below: 75 Cal. App. 3d 415, 142 Cal. Rptr. 304.

No. 77-1498. Taxe  v . Unite d States . C. A. 9th Cir. 
Certiorari denied. Reported below: 572 F. 2d 216.
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No. 77-1541. Garrett  et  al . v . United  Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 574 F. 2d 778.

No. 77-6059. O’Leary  v . A. 0. Smith  Harve sto re  Prod -
ucts , Inc . C. A. 5th Cir. Certiorari denied. Reported be-
low: 561 F. 2d 631.

No. 77-6087. Moorer  et  al . v . Depar tmen t  of  Housing  
and  Urban  Devel opme nt  et  al . C. A. 8th Cir. Certiorari 
denied. Reported below: 561 F. 2d 175.

No. 77-6180. Daniels  v . New  Mexico . C. A. 10th Cir. 
Certiorari denied.

No. 77-6247. Witherow  v . United  State s . C. A. 6th 
Cir. Certiorari denied.

No. 77-6267. Yoder  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1300.

No. 77-6274. Rodriguez -Gastelum  v . United  State s . 
C. A. 9th Cir. Certiorari denied. Reported below: 569 F. 2d 
482.

No. 77-6323. Gill ings  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 568 F. 2d 1307.

No. 77-6332. Casciola  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 568 F. 2d 778.

No. 77-6346. Woodson  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 566 F. 2d 1171.

No. 77-6353. Wedde ll  v, Unite d  State s . C. A. 8th Cir. 
Certiorari denied. Reported below: 567 F. 2d 767.

No. 77-6357. Hohen see  et  al . v . Carter . C. A. 4th Cir. 
Certiorari denied. Reported below: 565 F. 2d 155.

No. 77-6371. Bunts  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 351.
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, No. 77-6374. Gomez -Silva  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 570 F. 2d 352.

No. 77-6383. Basi le  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 569 F. 2d 1053.

No. 77-6397. Young , aka  Clou dy  v . United  State s . 
C. A. 7th Cir. Certiorari denied. Reported below: 544 F. 2d 
522.

No. 77-6411. Shrader  v . Mitchell , Warden . C. A. 4th 
Cir. Certiorari denied. Reported below: 566 F. 2d 1173.

No. 77-6421. Sek  v . Bethleh em  Steel  Corp . C. A. 3d 
Cir. Certiorari denied. Reported below: 565 F. 2d 153.

No. 77-6422. Muncaste r  v . Commi ssione r  of  Internal  
Revenue . C. A. 5th Cir. Certiorari denied.

No. 77-6423. Hintz  v . Alaska  et  al . Sup. Ct. Alaska. 
Certiorari denied.

No. 77-6445. O’Neal  v . Griff in  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 559 F. 2d 28.

No. 77-6467. Groom es  v . Whitne r  et  al . Ct. App. Ga, 
Certiorari denied. Reported below: 144 Ga. App. 530, 241 
S. E. 2d 604.

No. 77-6472. Brake  v . Adams  et  al . C. A. 4th Cir. Or- 
tiorari denied. Reported below: 568 F. 2d 772.

No. 77-6474. Smith  v . Florida . Sup. Ct. Fla. Certio-
rari denied. Reported below: 353 So. 2d 818.

No. 77-6475. Marsh all  v . Florida . Dist. Ct. App. Fla., 
2d Dist. Certiorari denied. Reported below: 354 So. 2d 107.

No. 77-6478. Hardin  v . Evans , Sherif f . C. A. 5th Cir. 
Certiorari denied.

No. 77-6481. Satterfi eld  v . Mitchell , Warden . C. A. 
4th Cir. Certiorari denied. Reported below: 572 F. 2d 443.
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No. 77-6487. King  v . Chavez , Prison  Superi ntendent , 
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 
570 F. 2d 350.

No. 77-6492. Garcia  v . Malley , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 77-6498. Mc Bride  v. Delt a  Air  Lines , Inc . C. A. 
6th Cir. Certiorari denied. Reported below: 571 F. 2d 581.

No. 77-6499. Menard  v . Nebras ka . Sup. Ct. Neb. Cer-
tiorari denied. Reported below: 199 Neb. 456, 259 N. W. 2d 
479.

No. 77-6500. Cleve land  v . Maryla nd . Ct. Sp. App. Md. 
Certiorari denied.

No. 77-6504. Eddi ngs  v . Oklahoma . Ct. Crim. App. 
Okla. Certiorari denied. Reported below: 584 P. 2d 1340.

No. 77-6505. Watson  v . New  Jersey . Sup. Ct. N. J. 
Certiorari denied. Reported below: 75 N. J. 593, 384 A. 2d 
823.

No. 77-6507. Todd  v . Georgia . Ct. App. Ga. Certiorari 
denied. Reported below: 143 Ga. App. 619, 239 S. E. 2d 188.

No. 77-6509. Goode  v . Perini , Correct ion al  Superi n -
tendent . C. A. 6th Cir. Certiorari denied. Reported be-
low: 571 F. 2d 581.

No. 77-6512. Kickasola  v . Jim  Wallace  Oil  Co . et  al . 
Ct. App. Ga. Certiorari denied. Reported below: 144 Ga. 
App. 758, 242 S. E. 2d 483.

No. 77-6515. Hill  v . Wyrick , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 570 F. 2d 748.

No. 77-6523. Dudar  v . United  State s . C. A. 6th Cir. 
Certiorari denied.
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No. 77-6524. Snyder  v . Snyder  et  al . C. A. 8th Cir. 
Certiorari denied.

No. 77-6534. Lyon  et  ux . v . Commi ss ioner  of  Internal  
Revenue . C. A. 9th Cir. Certiorari denied.

No. 77-6565. Delay  v . Kentucky . Ct. App. Ky. Cer-
tiorari denied. Reported below: 560 S. W. 2d 823.

No. 77-6593. Carter  v . Execut ive  Branch  of  the  
United  Stat es  et  al . C. A. 2d Cir. Certiorari denied.

No. 77-6606. Wright  v . Estelle , Corrections  Director . 
Ct. Crim. App. Tex. Certiorari denied.

No. 77-6633. Pier ce  v . Indiana  et  al . C. A. 7th Cir. 
Certiorari denied.

No. 77-6672. Fris t  v . Walke r  et  al . C. A. 4th Cir. 
Certiorari denied. Reported below: 566 F. 2d 1172.

No. 77-689. Indiana  & Michigan  Electr ic  Co . v . City  
of  Mishaw aka , Indiana , et  al . C. A. 7th Cir. Motion of 
Edison Electric Institute for leave to file a brief as amicus 
curiae granted. Certiorari denied. Reported below: 560 F. 
2d 1314.

No. 77-1015. Prate  et  al . v . Free dman , City  Manager  
of  the  City  of  Roches ter , et  al . C. A. 2d Cir. Certiorari 
denied. Mr . Just ice  White  would grant certiorari. Re-
ported below: 573 F. 2d 1294.

No. 77-1106. O’Brien  v . Penns ylvan ia . Sup. Ct. Pa. 
Certiorari denied. Mr . Justice  Brennan  and Mr . Justice  
White  would grant certiorari. Reported below: 475 Pa. 123, 
379 A. 2d 1313.

No. 77-1408. Dando  Ente rpris es , Ltd . v . Pritchett  et  
al . C. A. 8th Cir. Motion of respondent for damages and 
certiorari denied. Reported below: 568 F. 2d 570.
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No. 77-6325. Watso n  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Mr . Justice  Brennan  and Mr . Just ice  
Powell  would grant certiorari. Reported below: 573 F. 2d 
1300.

Rehearing Denied
No. 77-959. Hulver  v . United  State s , 435 U. S. 951;
No. 77-5874. Little  v . Arkans as , 435 U. S. 957;
No. 77-5995. Reda  v . United  States , 435 U. S. 973;
No. 77-6079. Smith  v . United  States , 435 U. S. 953;
No. 77-6276. Philli ps  v . Olian  et  al ., 435 U. S. 975; and
No. 77-6462. Begley  v . Carte r  et  al ., 435 U. S. 994. 

Petitions for rehearing denied.

May  25, 1978

Miscellaneous Order
No. A-997. Douthit  v . Georgi a . Sup. Ct. Ga. Applica-

tion for stay of execution of the death sentence in this case, 
presented to Mr . Just ice  Powel l , and by him referred to the 
Court, denied. Mr . Just ice  Brennan  and Mr . Justice  
Marsh all  would grant the stay.

May  30, 1978

Affirmed on Appeal
No. 77-1150. Concerned  Citi zens  of  Southern  Ohio , 

Inc ., et  al . v . Pine  Creek  Cons ervancy  Dist rict  et  al . 
Affirmed on appeal from D. C. S. D. Ohio. Mr . Justice  
Brennan , Mr . Justice  White , and Mr . Justi ce  Marsha ll  
would note probable jurisdiction and set case for oral argument.

Appeals Dismissed
No. 77-6354. Northern  v . Department  of  Human  Re -

sources  of  Tennessee . Appeal from Sup. Ct. Tenn, dis-
missed as moot. Reported below: See 563 S. W. 2d 197.
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No. 77-5063. Scott  et  ux . v . Federal  National  Mort -
gage  Assn . Appeal from Sup. Ct. Mo. dismissed for want of 
substantial federal question. Mr . Justi ce  Brennan  took no 
part in the consideration or decision of this case. Reported 
below: 548 S. W. 2d 545.

No. 77-6217. Stacy  v . Florida . Appeal from Sup. Ct. 
Fla. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 355 So. 2d 517.

Certiorari Granted—Vacated and Remanded
No. 77-371. Shirle y  et  al . v . Retai l  Store  Empl oyees  

Union  et  al . Sup. Ct. Kan. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light 
of Sears, Roebuck & Co. v. San Diego County District Council 
of Carpenters, ante, p. 180. Reported below: 222 Kan. 373, 
565 P. 2d 585.

Miscellaneous Orders
No. A-967. Der -Rong  Chour  v . Ferro , Distri ct  Direc -

tor , Immigra tion  and  Natural izat ion  Service , et  al . C. A. 
2d Cir. Application for stay of deportation, presented to Mr . 
Justi ce  Brennan , and by him referred to the Court, denied. 
The  Chief  Justic e , Mr . Just ice  Marshall , and Mr . Justice  
Powell  would reject the application since it was not signed 
by counsel.

No. 77-6727. Green  v . Lee , Governor  of  Maryland , et  
al . Motion for leave to file petition for writ of habeas corpus 
denied.

No. 77-6555. Green  v . Hunte r , U. S. Distr ict  Judge . 
Motion for leave to file petition for writ of mandamus denied.

Probable Jurisdiction Noted
No. 77-1119. Orr  v. Orr . Appeal from Ct. Civ. App. Ala. 

Probable jurisdiction noted. Reported below: 351 So. 2d 904.
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Certiorari Granted
No. 77-1177. Scott  v . Illino is . Sup. Ct. Ill. Certiorari 

granted. Reported below: 68 Ill. 2d 269, 369 N. E. 2d 881.

No. 77-1337. Nevada  et  al . v . Hall  et  al . Ct. App. Cal., 
1st App. Dist. Certiorari granted. Reported below: 74 Cal. 
App. 3d 280, 141 Cal. Rptr. 439.

No. 77-1388. Mass achus etts  v . White . Sup. Jud. Ct. 
Mass. Certiorari granted. Reported below: ---- Mass.----- ,
371 N. E. 2d 777.

Certiorari Denied. (See also No. 77-6217, supra.)
No. 77-123. Local  No . 757, Ice  Cream  Drivers  & Em-

ployees  Union , et  al . v . Barclay ’s  Ice  Cream  Co ., Ltd . Ct. 
App. N. Y. Certiorari denied. Reported below: 41 N. Y. 2d 
269, 360 N. E. 2d 956.

No. 77-1171. La Throp  et  ux . v . Bel l  Federal  Savings  & 
Loan  Ass n . Sup. Ct. Ill. Certiorari denied. Reported be-
low: 68 Ill. 2d 375, 370 N. E. 2d 188.

No. 77-1193. Stears man  v . United  State s . Ct. Cl. Cer-
tiorari denied. Reported below: 215 Ct. Cl. 972, 566 F. 2d 
1192.

No. 77-1197. Pulawa  et  al . v. Hawaii . Sup. Ct. Ha-
waii. Certiorari denied. Reported below: 58 Haw. 377, 569 
P. 2d 900.

No. 77-1217. Simkovic h  v. United  State s . C. A. 3d Cir. 
Certiorari denied. Reported below: 568 F. 2d 771.

No. 77-1239. First  National  Bank  of  Akron  v . Judi -
cial  Panel  on  Multidi stri ct  Liti gation  et  al . C. A. 2d 
Cir. Certiorari denied.

No. 77-1247. Gibs on  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below : 567 F. 2d 1237.
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No. 77-1293. Peterson  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 570 F. 2d 348.

No. 77-1310. Ricco v . Unite d Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 566 F. 2d 433.

No. 77-1321. Palumbo  et  al . v . United  Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 568 F. 2d 770 and 
771.

No. 77-1331. National  Citizens  Commi ttee  for  Broad -
cas ting  v. Federa l  Communicati ons  Commis sion  et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 186 
U. S. App. D. C. 102, 567 F. 2d 1095.

No. 77-1338. Mummert  v . Unite d  State s ; and
No. 77-6384. Reynoso -Ulloa  v . United  States . C. A. 

9th Cir. Certiorari denied. Reported below: 548 F. 2d 1329.

No. 77-1429. Antill  v . Sigm an . Sup. Ct. Ga. Certio-
rari denied. Reported below: 240 Ga. 511, 241 S. E. 2d 254.

No. 77-1431. Frink  v . Frink . Super. Ct. N. J. Certio-
rari denied.

No. 77-1434. St . Louis -San  Francisco  Railway  Co . v . 
Griff ith . Ct. App. Mo., St. Louis Dist. Certiorari denied. 
Reported below: 559 S. W. 2d 278.

)
No. 77—1436. Setchell  v . Anoka  County , Minnesot a , 

Sheri ff ’s  Civil  Service  Commiss ion . Sup. Ct. Minn. Cer-
tiorari denied. Reported below: 261 N. W. 2d 354.

No. 77—1437. Pelt z  v . Joint  Bar  Ass ociation  Grievance  
Commit tee  for  the  Second  and  Eleventh  Judicial  Dis -
tricts . App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari 
denied. Reported below: 60 App. Div. 2d 587, 400 N Y S 
2d 511.
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No. 77-1445. Melend y  v . Unite d  States  Postal  Servic e  
et  al . C. A. 7th Cir. Certiorari denied. Reported below: 
570 F. 2d 348.

No. 77-1446. Southern  Capit al  Corp . v . Southern  Pa -
cifi c  Co. et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 568 F. 2d 590.

No. 77-1454. Abernathy , Adminis trator  v . Schenley  
Industri es , Inc ., et  al . C. A. 4th Cir. Certiorari denied.

No. 77-1456. Peck  v . Dunn  et  al . Sup. Ct. Utah. Cer-
tiorari denied. Reported below: 574 P. 2d 367.

No. 77-1461. Berg  v . Growe , Secre tary  of  State  of  Min -
nesota , et  al . Sup. Ct. Minn. Certiorari denied. Reported 
below: 262 N. W. 2d 412.

No. 77-1516. Peltzm an  v . Central  Gulf  Lines , Inc . 
C. A. 2d Cir. Certiorari denied. Reported below: 573 F. 2d 
1294.

No. 77-1555. Bensabat  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 568 F. 2d 1226.

No. 77-1602. Johnson  v . Unite d Stat es . C. A. 10th 
Cir. Certiorari denied.

No. 77-5737. Matthews  et  al . v . Local  Union  No . 3, 
International  Union  of  Ope rating  Engi nee rs , et  al . Ct. 
App. Cal., 1st App. Dist. Certiorari denied.

No. 77-6216. Fellow s v . Maryland . Ct. Sp. App. Md. 
Certiorari denied.

No. 77-6218. Smith , aka  Thomas  v . Florida . Sup. Ct. 
Fla. Certiorari denied. Reported below: 354 So. 2d 985.

No. 77-6233. Wilmor e v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 568 F. 2d 771.
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No. 77-6251. Mc Alli st er  v . Garrison , Warden . C. A. 
4th Cir. Certiorari denied. Reported below: 569 F. 2d 813.

No. 77-6285. Alls up  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied.

No. 77-6286. Levine  v . Unite d  State s . C. A. 1st Cir. 
Certiorari denied. Reported below: 569 F. 2d 1175.

No. 77-6293. Harri s v . United  State s Distr ict  Court  
for  the  Dis trict  of  Kansas . C. A. 10th Cir. Certiorari 
denied.

No. 77-6388. Brown  et  al . v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 571 F. 2d 572 and 
573.

No. 77-6393. Tierney  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 568 F. 2d 771.

No. 77-6451. Marti nez  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 559 F. 2d 28.

No. 77-6494. Gooden  v . Harris  County  Commiss ioners  
Court  et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 568 F. 2d 1365.

No. 77-6497. Sellars  v . Busch  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 77-6514. Espinoza  v . Estel le , Correc tions  Dire c -
tor . C. A. 5th Cir. Certiorari denied.

No. 77-6517. Wils on  v . Arms trong  et  al . C. A. 6th 
Cir. Certiorari denied.

No. 77-6526. Jiranek  v . Bank  of  America . C. A. 9th 
Cir. Certiorari denied. Reported below: 566 F. 2d 1182.

No. 77-6538. Brown  v . New  Mexico . Sup. Ct. N. M. 
Certiorari denied. Reported below: 91 N. M. 349, 573 P. 2d 
1204.
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No. 77-6545. Wils on  v . Crisp , Warden . C. A. 10th Cir. 
Certiorari denied.

No. 77-6546. Nance  v . Union  Carbid e Corporat ion , 
Consum er  Products  Divis ion . C. A. 4th Cir. Certiorari 
denied.

No. 77-6554. Dawn , dba  Game  Co . v . Sterl ing  Drug , 
Inc ., et  al . C. A. 9th Cir. Certiorari denied.

No. 77-6560. Scott  v . Overburg , Correctional  Supe rin -
tendent . C. A. 6th Cir. Certiorari denied.

No. 77-6562. Taylor  et  al . v . Allen  Superi or  Court , 
Crimi nal -Felony  Divi sio n . Ct. App. Ind. Certiorari de-
nied. Reported below: ---- Ind. App.----- , 366 N. E. 2d 206.

No. 77-6564. Scherer  v . Wolff , Warden . C. A. 9th 
Cir. Certiorari denied.

No. 77-6584. Mc Neal  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 77-6587. Eldridg e  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 319.

No. 77-6623. Schmitz  v . Unit ed  States  Distr ict  Court  
for  the  Centra l  Distr ict  of  Califor nia  et  al . C. A. 9th 
Cir. Certiorari denied.

No. 77-6629. Frazee  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 77-6634. James  v . Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 574 F. 2d 320.

No. 77-6643. Nunez -Chavez  v . Unite d Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6647. Davis  v . Unite d States . C. A. 3d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1302.
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No. 77-6653. Greathouse  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 571 F. 2d 586.

No. 77-6655. Nunez  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 769.

No. 77-6659. Suppl éé  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1303.

No. 77-6674. Smith  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied.

No. 77-6681. Bettker  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below : 507 F. 2d 388.

No. 77-6687. Davis  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1177.

No. 77-6688. Snead  v . Unit ed  Stat es . C. A. 3d Cir. 
Certiorari denied.

No. 76-1523. Swoap , Direct or , Department  of  Benefit  
Paymen ts  of  Califor nia  v . Garcia  et  al . Ct. App. Cal., 2d 
App. Dist. Motion of respondents for leave to proceed in 
forma pauperis granted. Certiorari denied., Mr . Justice  
Stewart  would grant certiorari. Reported below: 63 Cal. 
App. 3d 903,134 Cal. Rptr. 137.

No. 76-1799. Transcontinental  Gas  Pipe  Line  Corp . v . 
Fede ral  Energy  Regulatory  Commiss ion . C. A. D. C. Cir. 
Certiorari denied. Mr . Justice  Stewart  and Mr . Justi ce  
Powell  took no part in the consideration or decision of this 
petition. Reported below: 183 U. S. App. D. C. 146, 562 F. 
2d 664.

No. 76-1826. London  et  al . v . United  States ;
No. 76-1852. Genco  v . United  State s ; and
No. 76-6978. Shade  v . United  States . C. A. 4th Cir. 

Certiorari denied. Mr . Justice  Brennan  would grant cer-
tiorari. Reported below: 556 F. 2d 709.
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No. 76-6637. Daviage  v . Unit ed  States . C. A. D. C. Cir. 
Certiorari denied. Mr . Just ice  Brennan  would grant cer-
tiorari. Reported below: 179 U. S. App. D. C. 281, 551 F. 2d 
467.

No. 76-6828. Fury  v . Unite d States . C. A. 2d Cir. 
Certiorari denied. Mr . Justice  Brennan  would grant cer-
tiorari. Reported below: 554 F. 2d 522.

No. 77-5291. Lee  v . Unite d  Stat es . C. A. D. C. Cir. 
Certiorari denied. Mr . Just ice  Brennan  would grant cer-
tiorari. Reported below: 183 U. S. App. D. C. 129, 561 F. 2d 
1022.

No. 77-1077. Graves  et  ux . v . White  Mountai n  Apache  
Tribe , dba  Fort  Apache  Timber  Co., et  al . Ct. App. Ariz. 
Certiorari denied. Mr . Justi ce  Blackmun  would grant cer-
tiorari. Reported below: 117 Ariz. 32, 570 P. 2d 803.

No. 77-1226. Long  v . Unite d Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 562 F. 2d 185.

Mr . Justi ce  Brennan , with whom Mr . Justi ce  Stew art  
and Mr . Justice  Marshall  join, dissenting.

In September 1975, a friend of petitioner in West Germany- 
mailed petitioner a magazine, entitled Stellungen. A cus-
toms officer, assigned to the Post Office opened the envelope 
containing the magazine and forwarded it to customs officials 
who determined that the magazine was obscene, seized it, and 
began forfeiture proceedings against it under 19 U. S. C. 
§ 13051 in the District Court for the Southern District of New 
York. Petitioner appeared in response to a notice of the 
impending forfeiture, see 19 CFR § 12.40 (1977), and argued 
that the magazine was not obscene under standards prevailing 
in Lancaster, Pa., petitioner’s home and the address to which 

1 “All persons are prohibited from importing into the United States from 
any foreign country . . . any obscene book [or] pamphlet . . . and all 
such articles . . . shall be subject to seizure and forfeiture . . . .”
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the magazine was sent. The trial judge agreed with petitioner 
that the relevant inquiry related to community standards in 
Lancaster and dismissed the complaint since the United States 
had failed to produce evidence of the relevant community 
standard.2 The Court of Appeals for the Second Circuit 
reversed, holding that the relevant community standards were 
those at the port of entry, the Southern District of New York.

1 continue to adhere to the view expressed in my dissent in 
United States v. 12 200-Ft. Reels of Film, 413 U. S. 123, 138 
(1973):

“Whatever the extent of the Federal Government’s power 
to bar the distribution of allegedly obscene material to 
juveniles or the offensive exposure of such material to 
unconsenting adults, the statute before us is . . . clearly 
overbroad and unconstitutional on its face.”

Accordingly, I would reverse the judgment of the Court of 
Appeals.

No. 77-1253. Nimmo  et  al . v . Grainger  et  al . C. A. 5th 
Cir. Certiorari denied. Mr . Just ice  Powell  would grant 
certiorari. Reported below: 547 F. 2d 303.

No. 77-1330. Isaks on  et  al . v . Unite d  States  et  al . 
C. A. 7th Cir. Certiorari denied. Mr . Just ice  Stevens  took 
no part in the consideration or decision of this petition. Re-
ported below: 567 F. 2d 730.

No. 77-1339. Robinson  v . City  of  Birmingham . Ct. 
Crim. App. Ala. Certiorari denied. Reported below: 353 So. 
2d 528 and 534.

Mr . Justice  Brennan , with whom Mr . Justice  Stew art  
and Mr . Justice  Marshall  join, dissenting.

Petitioner was convicted of two separate offenses of know-
ingly and unlawfully exhibiting an allegedly obscene motion 

2 In addition, the trial court ruled that the procedures afforded under 
§ 1305 were insufficient to satisfy the First Amendment. Cf. Freedman v. 
Maryland, 380 U. S. 51 (1965). The Court of Appeals disagreed.
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picture film under Birmingham City Ordinance No. 67-2, § 3. 
He was sentenced to pay a fine of $300 and perform hard labor 
for the city of Birmingham for 180 days on the first conviction 
and to pay a fine of $150 and perform hard labor for 90 days 
on the second. Prior to each trial, petitioner moved to sup-
press the film involved on the ground that the warrant for the 
seizure of the film was improper in that the magistrate who 
issued the warrant had not first viewed the film to ensure 
that there was probable cause to believe the film was obscene. 
In each case the motion to suppress was denied and these 
rulings were affirmed on appeal.

Birmingham City Ordinance No. 67-2, § 3, under which 
petitioner was convicted, provides:

“It shall be unlawful for any person to knowingly publish, 
print, exhibit, distribute or have in his possession with 
intent to distribute, exhibit, sell or offer for sale, in the 
city or the police jurisdiction thereof, any obscene matter.” 
Brief in Opposition 3.'

Birmingham City Ordinance No. 74—18, which authorizes the 
issuance of warrants to seize allegedly obscene material, 
provides:

“Section 1. The following words and terms, shall when 
used in this ordinance, have the following respective 
meanings:

“A. ‘Obscene Motion Picture’: A motion picture which 
to the average person, applying contemporary community 
standards, the predominant appeal of which motion pic-
ture taken as a whole is to prurient interest, that is, a 
shameful or morbid interest in sexual conduct, nudity or 
excretion, and depicts or describes in a patently offensive 
manner sexual conduct, which motion picture taken as a 
whole lacks serious literary, artistic, political or scientific 
value.
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“Section 2. Search warrants for the seizure as evidence 
of motion picture films alleged to be obscene as defined 
herein and to have been exhibited publicly in the City . . . 
in violation of Ordinance Number 67-2 . . . may be 
issued by a Recorder or by a Magistrate as hereinafter 
provided in this ordinance.

“Section 3. Any police officer of the City or other 
individual who shall accuse any person of publicly exhib-
iting in the City ... an obscene motion picture film in 
violation of said Ordinance Number 67-2 . . . may appear 
before a Recorder or Magistrate and testify under oath to 
the facts upon which he bases such accusation ....

“Section 4. If such Recorder or Magistrate determines 
from said affidavit or affidavits . . . that there is probable 
cause to believe such motion picture film is obscene, he 
shall proceed to issue a search warrant for the seizure of 
said motion picture film and a warrant for the arrest of 
the person or persons accused of publicly exhibiting the 
same in the City ... in violation of said Ordinance 
Number 67-2 . . . .” App. to Pet. for Cert. A. 18-A. 20.

As the text of Birmingham’s ordinances suggests, Birmingham 
has attempted to declare obscene all material that it could 
constitutionally declare obscene under this Court’s guidelines 
in Miller v. California, 413 U. S. 15 (1973). See 353 So. 2d 
528, 533 (Ala. Crim. App.), cert, denied, 353 So. 2d 534 (Ala. 
1977). Birmingham has, moreover, allowed warrants to issue 
for the seizure of allegedly obscene motion pictures on a 
showing of probable cause to believe a film is obscene under 
the Miller standards.

In this Court and in the courts below, petitioner has con-
tended that Ordinance No. 74-18 is unconstitutional because it 
allows a warrant to issue under the authority of a judicial 
officer who has not personally seen the allegedly obscene 
motion picture. This argument is not insubstantial, but I 
need not address it since I continue to adhere to my view that 
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“at least in the absence of distribution to juveniles or obtrusive 
exposure to unconsenting adults, the First and Fourteenth 
Amendments prohibit the State and Federal Governments 
from attempting wholly to suppress sexually oriented mate-
rials on the basis of their allegedly ‘obscene’ contents.” Paris 
Adult Theatre I v. Slaton, 413 U. S. 49, 113 (1973) (dissenting 
opinion). Under this test, Birmingham Ordinance No. 67-2 is 
unconstitutionally overbroad and invalid on its face. See 
Miller v. Californa, supra, at 47 (Brennan , J., dissenting). 
Similarly, Birmingham Ordinance No. 74r-18 is also invalid in 
that it allows the seizure of a film on a showing that cannot, 
under my view of the First and Fourteenth Amendments, con-
stitute probable cause to believe a crime has been committed. 
For these reasons, I would grant certiorari and summarily 
reverse petitioner’s convictions.

No. 77-1418. Consolidated  Motor  Inns  v . Alias  Enter -
pri ses , Ltd . C. A. 5th Cir. Motion of BVA Credit Corp, for 
leave to file a brief as amicus curiae granted. Certiorari 
denied.

No. 77-1490. Alfo rd  v . Florida . Sup. Ct. Fla. Certio-
rari denied. Reported below: 355 So. 2d 108.

Mr . Justice  Marshall , with whom Mr . Just ice  Brennan  
joins, dissenting.

The issue presented is whether a sentence of death may 
constitutionally be imposed by a trial judge who has been 
made “aware” of, but states that he has not “considered,” 
certain information in a presentence report not revealed to 
the defendant.

I
Petitioner was convicted by a jury of first-degree murder 

and rape in 1973. The trial judge, following the jury’s recom-
mendation, sentenced petitioner to death. The Florida 
Supreme Court affirmed the judgment, 307 So. 2d 433 (1975), 



936 OCTOBER TERM, 1977

Mar sha ll , J., dissenting 436U.S.

and this Court denied certiorari. 428 U. S. 912 (1976).1 
After our decision in Gardner v. Florida, 430 U. S. 349 (1977), 
the Florida Supreme Court directed the trial judge to file a 
response “stating whether he imposed the death sentence . . . 
on the basis of consideration of any information not known to 
appellant,” and provided that petitioner would have an oppor-
tunity to move to vacate the sentence thereafter. The trial 
judge filed a response, stating that he had not considered any 
information not known to petitioner in imposing the death 
penalty.1 2

Petitioner then filed a motion to vacate the death sentence. 
He alleged that the “confidential evaluation” portion of the 
presentence report (which defense counsel had obtained after 
sentencing through clemency proceedings) affirmatively con-
tradicted the trial judge’s response, indicating that prior to 
sentencing the probation officer had given the judge certain 
information about petitioner which had not been disclosed to 

1 At that time, Mr . Just ice  Bren na n  and I dissented from the denial of 
certiorari. We noted there:

“Petitioner contends that his right of confrontation, guaranteed by the 
Sixth and Fourteenth Amendments, was violated because the transcript of 
the preliminary hearing testimony of a material prosecution witness was 
read at his trial and the prosecution, although it was aware that the wit-
ness would leave Florida prior to the trial, failed to use available proce-
dures to assure the witness’ presence at trial or to depose the witness 
before the trial began. See Barber v. Page, 390 U. S. 719 (1968). On the 
record in this case, we would grant certiorari and set the case for oral 
argument.

“In any event, the imposition and carrying out of the death penalty in 
this case constitute cruel and unusual punishment in violation of the Eighth 
and Fourteenth Amendments. Gregg v. Georgia, [428 U. S. 153,] 227 
(Bre nn an , J., dissenting) ; id., p. 231 (Mar sha ll , J., dissenting). We 
would therefore grant certiorari and vacate the judgment in this case 
insofar as it leaves undisturbed the death sentence imposed.”

2 The judge’s “response” stated that he “did not consider information 
unknown to the Appellant in conjunction with any matter in this case.” 
App. to Pet. for Cert. A12. Attached to this response was a letter written 
by the judge prior to sentencing, to the probation officer who prepared the
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him. In a 4—3 decision, the Florida Supreme Court denied 
petitioner’s motion and upheld the death sentence. 355 So. 
2d 108 (1978).

The majority agreed with the State that there is a differ-
ence between a trial judge’s being “aware” of and “consider-
ing” facts. It purported to find support in Mr . Justice  
Steve ns ’ statement in Gardner, supra, at 359-360, written 
on behalf of himself and two other Members of the Court,3

presentence report. The letter, which appears in App. II to Response to 
Pet. for Cert., is reproduced in its entirety below:

September 12, 1973
Joel Padgett, Probation Supervisor
Probation and Parole Department
County Courthouse
West Palm Beach, Florida
Re: Learie Leo Alford
Dear Joel:
I know you have expended a great deal of time, effort and conscientious 
evaluation in the preparation of the pre-sentence report concerning Learie 
Leo Alford. I recall that you indicated to me that the revelation of the 
confidential section of this report to the defense would be damaging and 
compromising to sources who had confided in you. I respect your judg-
ment in this.
I feel, however, in a case in which the jury has recommended the supreme 
penalty known to our law, that there well may be a constitutional right 
to disclosure of this confidential section to the defendant. As far as I 
know, there is not yet a judicial decision on what the meaning of ‘factual 
material’ in Rule 3.713 (b) may be. I feel that if I cannot release the 
confidential section to the defendant, I should not review it myself in this 
particular case. I know that this means that I shall not have the benefit 
of a major portion of your work in this report because of this view and I 
regret that this is so.
Accordingly, do not deliver that section of your report to me.
Thank you.

Very truly yours, 
MARVIN MOUNTS, JR., 
Circuit Judge.

3 The Florida Supreme Court apparently mistakenly believed that Mr . 
Justi ce  Ste ve ns  was speaking for the Court. See 355 So. 2d, at 109.
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that “ [i] n those cases in which the accuracy of a report is con-
tested, the trial judge can avoid delay by disregarding the dis-
puted material.” Without further analysis,4 the majority 
concluded that “the trial judge complied with the require-
ments of Gardner and the motion to vacate is denied.”

Justice Boyd, dissenting, argued that any facts of which 
the trial judge was privately made aware should have been 
disclosed to defense counsel with an opportunity to refute 
them. In his view, it was “unconstitutional for courts to 
impose sentences upon persons convicted of crime without 
affording the accused persons an opportunity to refute any 
information known to the sentencing judge.” 355 So. 2d, at 
110. Noting that absent such procedures, “incorrect repre-
sentations, perhaps made in good faith,” could be used by the 
court in setting punishment, the justice stated: “Such pro-
tection is more important in capital cases, where the defend-
ant’s life is at stake, than in any other kind of case.” Ibid. 
Justice Hatchett also dissented, joined by Justices Boyd and 
Sundberg, arguing that the majority’s distinction between 
“consideration” and “awareness” was not supported by our 
decision in Gardner and was inconsistent with the thrust of 
that opinion. He argued that a trial judge may constitu-
tionally “disregard” material of which he is aware only after 
presenting it to the defendant for an opportunity to contest 
facts. 355 So. 2d, at 110.

II
I continue to adhere to my view that the death penalty is 

unconstitutional under all circumstances. Furman v. Georgia, 
408 U. S. 238, 314 (1972) (Marshall , J., concurring); Gregg 
v. Georgia, 428 U. S. 153, 231 (1976) (Marshall , J., dissent-
ing). I would therefore grant certiorari and vacate the death 
sentence on this basis alone. However, as I wrote in Gardner 
v. Florida, supra, at 365, if the State is to be permitted to 
impose such an irreversible penalty it ought at the least to do 

4 The majority noted that a judge may be aware of proffered inadmis' 
sible evidence without considering it. Ibid.



ORDERS 939

935 Mars ha ll , J., dissenting

so only through procedures that provide the maximum assur-
ance of accuracy and fairness in the sentencing determination. 
In Gardner, we vacated a Florida death sentence imposed by 
a judge, in part on the basis of the confidential portion of a 
presentence report not disclosed to defense counsel. In the 
instant case, three of the seven justices on the Florida State 
Supreme Court believed that the procedures followed herein 
were unfair, unconstitutional, and not in conformity with this 
Court’s opinion in Gardner. In so important an area as life 
and death, I should think this factor alone would have per-
suaded my Brethren to give plenary consideration to the issue.

The due process question raised by the dissents below is a 
substantial one. As noted below, “[t]he first paragraph of 
the confidential evaluation indicates that the sentencing judge 
‘was made aware of some of [the report’s] facts’ by the [pro-
bation] supervisor.” 355 So. 2d, at 109. The trial judge 
anticipated our decision in Gardner to some extent and at-
tempted to avoid reliance on facts not disclosed to petitioner.5 
But it is not disputed that the judge and the probation super-
visor had ex parte communications in this case in which some 
adverse information about petitioner was imparted to the 
judge and not revealed to the petitioner.6

5 See n. 2, supra, and n. 6, infra.
6 The papers before us do not clearly reflect what particular facts the 

trial judge was made aware of. Petitioner has annexed to his petition an 
extract from a “Deposition of Joel Padgett,” the probation supervisor who 
wrote the confidential evaluation. App. to Pet. for Cert. A15. Respondent 
states that the deposition was apparently taken after the motion to vacate 
the death sentence was filed, and has not been made part of the record or 
served upon counsel for respondent, Response to Pet. for Cert. 7; respondent 
does not, however, dispute the accuracy of its contents. In this deposition, 
Padgett stated that he told the judge over the telephone that a confiden-
tial informant who had been in the county jail with petitioner advised 
him that petitioner was involved with prostitutes. Padgett also stated 
that he might have told the judge on the phone that the informant stated 
that petitioner had admitted to him his guilt. At some point in their tele-
phone conversation, Padgett testified, the judge had cut him off, saying he 
did not want to hear any more.
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In this context, the distinction between “awareness” of ad-
verse facts and “consideration” of them is one too tenuous on 
which to make a life turn. Persons acting in complete good 
faith may attempt to put out of their minds information re-
ceived ; with respect to many kinds of decisionmaking, we act 
on the assumption that they are successful in doing so. Yet 
we should not be blind to the fact that this “assumption” is 
often a mere fiction: surely we have all experienced the diffi-
culty in actually excising from our consciousness apparently 
salient factors that have been brought to our attention. See 
Lakeside v. Oregon, 435 U. S. 333, 345 (1978) (Stevens , J., 
dissenting). This is particularly true where, as is alleged to 
have occurred in the instant case, see n. 6, supra, a sentencing 
judge is advised ex parte that a defendant who went to trial 
had admitted to another inmate in the jail that he had com-
mitted the crime.7

Where imposition of so “unique” a penalty is concerned, 
a punctilious attempt to achieve complete, factual accuracy 
in decisionmaking should be insisted upon. This can be 
achieved only by requiring complete disclosure of every fact 
relating to the defendant that has come to the sentencing 
judge’s attention, and by affording the defendant a complete 
opportunity to contest and rebut those facts. The spirit of 
our holding in Gardner requires no less. I agree with the 
three dissenting justices below that this standard has not been 
met here.8

For these reasons, I dissent from the denial of certiorari.

7 Since petitioner’s defense at trial was that of alibi, receipt of such 
information might have influenced the judge to enhance the sentence on 
the ground that the defendant deliberately permitted false testimony to be 
presented on his behalf. Cf. United States v. Hendrix, 505 F. 2d 1233 
(CA2 1974), cert, denied, 423 U. S. 897 (1975).

8 Sadly, this case once again illustrates the fallacy of the premise upon 
which some of my Brethren sustained the Florida death penalty statute 
in Proffitt v. Florida, 428 IT. S. 242 (1976)—that the statute’s procedures 
would eliminate inaccuracy, unfairness, and arbitrariness in the imposi-
tion of the death sentence.
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No. 77-1510. Surety  Title  Insurance  Agency , Inc . v . 
Virginia  State  Bar . C. A. 4th Cir. Certiorari denied. Mr . 
Just ice  White  would grant certiorari. Reported below: 571 
F. 2d 205.

Rehearing Denied
No. 77-1050. De Kam  et  al . v . City  of  Southfi eld  et  al ., 

435 U. S. 919;
No. 77-1140. Doyle  v . Board  of  Fire  & Polic e  Commi s -

sioners  of  the  Villa ge  of  Schaum berg , 435 U. S. 970;
No. 77-1188. Breza  v . City  of  Trim ont , 435 U. S. 963;
No. 77-1358. Gaetano  et  al . v . Oberdorfer , U. S. Dis -

trict  Judge , 435 U. S. 967;
No. 77-6149. Harper  v . Duff y , 435 U. S. 963;
No. 77-6244. Marschall  et  ux . v . Kris tensen  et  al ., 

435 U. S. 963; and
No. 77-6299. Plemons  v . Estel le , Corrections  Dire c -

tor , 435 U. S. 998. Petitions for rehearing denied.

June  5, 1978
Affirmed on Appeal

No. 77-1376. United  States  v . Georgia  et  al . Affirmed 
on appeal from D. C. N. D. Ga. Mr . Justi ce  Brennan  and 
Mr . Just ice  Marsh all  would vacate the judgment and 
remand the case for further consideration in light of United 
States v. Board of Commissioners of Sheffield, Alabama, 435 
U. S. 110 (1978).

No. 77-1450. Bang  et  al . v . Noreen  et  al . Affirmed on 
appeal from D. C. Minn. Reported below: 442 F. Supp. 758.

Appeals Dismissed
No. 77-1472. Pena  v . Southern  Pacif ic  Transp ortati on  

Co . Appeal from Ct. Civ. App. Tex., 8th Sup. Jud. Dist., dis-
missed for want of jurisdiction. Treating the papers whereon 
the appeal was taken as a petition for writ of certiorari, cer-
tiorari denied. Reported below: 555 S. W. 2d 184.
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No. 77-1606. Russ ell  et  al . v . Parker  et  al . Appeal 
from Ct. App. Cal., 1st App. Dist., dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied.

No. 77-1485. Hill igos s et  al . v . La Dow , Mayor  of  
Kokomo , et  al . Appeal from Ct. App. Ind. dismissed for 
want of substantial federal question. Reported below: ----
Ind. App.---- , 368 N. E. 2d 1365.

Certiorari Granted—Vacated and Remanded
No. 77-497. New  Orle ans  Public  Service , Inc . v . 

Unite d States . C. A. 5th Cir. Certiorari granted, judg-
ment vacated, and case remanded for further consideration in 
light of Marshall v. Barlow’s, Inc., ante, p. 307. Reported 
below: 553 F. 2d 459.

No. 77-605. Mis si ss ippi Powe r  & Light  Co . v . United  
States . C. A. 5th Cir. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light 
of Marshall v. Barlow’s, Inc., ante, p. 307. Reported below: 
553 F. 2d 480.

No. 77-557. Consolidati on  Coal  Co . v . United  States ;
No. 77-606. Marks  v . United  States ; and
No. 77-622. Zitko  v . Unite d States . C. A. 6th Cir. 

Certiorari granted, judgment vacated, and cases remanded for 
further consideration in light of Marshall v. Barlow’s, Inc., 
ante, p. 307; and Michigan v. Tyler, ante, p. 499. Reported 
below: 560 F. 2d 214.

No. 77-1270. United  States  v . Labrio la  et  al . C. A. 2d 
Cir. Motions of respondents for leave to proceed in forma 
pauperis and certiorari granted. Judgment vacated and case 
remanded for further consideration in light of United States v. 
Mauro, ante, p. 340. Reported below: 573 F. 2d 1298.
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Miscellaneous Orders
No. A-1005. Littl e v . Ciuros , Correc tion  Commi s -

sioner . C. A. 2d Cir. Application for stay, presented to Mr . 
Justice  Marshall , and by him referred to the Court, denied.

No. D-135. In  re  Disbarment  of  Kutza . It is ordered 
that William Henry Kutza, of Fort Myers, Fla., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. 77-747. Allied  Structur al  Steel  Co . v . Spannaus , 
Attor ney  Genera l  of  Minnesota , et  al . D. C. Minn. 
[Probable jurisdiction noted, 434 U. S. 1045.] Motion of 
Allied Structural Steel Co. for leave to file supplemental brief 
after argument granted. Mr . Justice  Blackmu n  took no 
part in the consideration or decision of this motion.

Certiorari Granted
No. 76-1309. United  States  v . Caceres . C. A. 9th Cir. 

Certiorari granted. Reported below: 545 F. 2d 1182.

No. 77-1327. Lake  Country  Estates , Inc ., et  al . v . 
Tahoe  Region al  Plann ing  Agency  et  al . C. A. 9th Cir. 
Certiorari granted. Reported below: 566 F. 2d 1353.

No. 77-1413. Aronson  v . Quick  Point  Pencil  Co . 
C. A. 8th Cir. Certiorari granted. Reported below: 567 F. 
2d 757.

Certiorari Denied. (See also Nos. 77-1472 and 77-1606, 
supra.)

No. 76-6559. Scalli on  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 548 F. 2d 1168.

No. 77-206. Kenaan  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 557 F. 2d 912.
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No. 77-1162. Jones  Transfer  Co. et  al . v . Unite d  States  
et  al .;

No. 77-1189. National  Industrial  Traff ic  League  v . 
United  States  et  al . ; and

No. 77-1370. Ford  Motor  Co . v . Unit ed  States  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 569 F. 2d 
196.

No. 77-1184. Perlongo  v . Unite d  States . Ct. Cl. Cer-
tiorari denied. Reported below: 215 Ct. Cl. 982, 566 F. 2d 
1192.

No. 77-1195. Wolak  v. Unite d  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 571 F. 2d 584.

No. 77-1260. Atkins on  et  al . v . United  States . C. A. 
4th Cir. Certiorari denied. Reported below: 565 F. 2d 1283.

No. 77-1303. Sun  Oil  Co. v. Commis sion er  of  Internal  
Revenue . C. A. 3d Cir. Certiorari denied. Reported 
below: 562 F. 2d 258.

No. 77-1318. Western  Union  Internat ional , Inc . v . 
Fede ral  Communicati ons  Commis sion  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 568 F. 2d 1012.

No. 77-1324. Anderson , Clayt on  & Co. v. United  
State s . C. A. 5th Cir. Certiorari denied. Reported below: 
562 F. 2d 972.

No. 77-1336. Hamilton  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 568 F. 2d 1302.

No. 77-1347. Internati onal  Brotherhoo d of  Electri -
cal  Workers , Local  1547, AFL-CIO v. National  Labor  
Relat ions  Board . C. A. D. C. Cir. Certiorari denied. 
Reported below: 184 U. S. App. D. C. 213, 565 F. 2d 788.

No. 77-1352. Littleton  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 1154.
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No. 77-1356. Flecha  et  al . v . Marsh all , Secre tary  of  
Labor , et  al . C. A. 1st Cir. Certiorari denied. Reported 
below: 567 F. 2d 1154.

No. 77-1372. Inter sta te  Motor  Freig ht  Syste m v . 
Interstate  Commerce  Comm iss ion  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 186 U. S. App. D. C. 329, 
569 F. 2d 160.

No. 77-1398. Finem an  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 571 F. 2d 572.

No. 77-1443. Melia  v . Califan o , Secretar y  of  Health , 
Education , and  Welf are . C. A. 5th Cir. Certiorari denied. 
Reported below: 565 F. 2d 1213.

No. 77-1451. Young  v . Board  of  Trustees  of  the  Uni -
versity  of  Toledo  et  al . Ct. App. Ohio, Lucas County. 
Certiorari denied.

No. 77-1453. Birge  v . Georgia . Sup. Ct. Ga. Certiorari 
denied. Reported below: 240 Ga. 501, 241 S. E. 2d 213.

No. 77-1459. Sun  Publis hing  Co . v . Steve ns . Sup. Ct. 
S. C. Certiorari denied. Reported below: 270 S. C. 65, 
240 S. E. 2d 812.

No. 77-1462. Suns hine  Realty , Inc ., et  al . v . Cuyah oga  
County  Board  of  Revisio n  et  al . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 77-1475. Electronics  Corp oration  of  Amer ica  v . 
Scully  Signal  Co . ; and

No. 77-1484. Scull y  Signal  Co . v . Electronics  Corpora -
tion  of  America . C. A. 1st Cir. Certiorari denied. Re-
ported below: 570 F. 2d 355.

No. 77-1479. Plunkett  v . City  of  Lakewood . Ct. App. 
Cab, 2d App. Dist. Certiorari denied.
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No. 77-1482. Autohaus  Brugge r , Inc . v . Saab  Motors , 
Inc ., et  al . C. A. 9th Cir. Certiorari denied. Reported 
below: 567 F. 2d 901.

No. 77-1494. Hinckley  Plastic , Inc . v . Reed -Prentic e  
Divi si on  Package  Machinery  Co . et  al . Sup. Ct. Ill. 
Certiorari denied. Reported below: 70 Ill. 2d 1, 374 N. E. 2d 
437.

No. 77-1496. Houser , dba  Hous er  Automo tive  v . Dis -
trict  No. 9, Internat ional  Associ ation  of  Machini sts  & 
Aeros pace  Workers  et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 570 F. 2d 349.

No. 77-1522. Alexa nder  et  al . v . Aero  Lodge  No. 735, 
Intern atio nal  Ass ociati on  of  Machinists  & Aerosp ace  
Workers , AFL-CIO, et  al . C. A. 6th Cir. Certiorari denied. 
Reported below: 565 F. 2d 1364.

No. 77-1564. Southpark  Square , Ltd . v . City  of  Jack - 
son , Miss iss ipp i , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 565 F. 2d 338.

No. 77-1596. Garmon  et  al . v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 573 F. 2d 1316 
and 1317.

No. 77-1605. Eise nberg  v . Board  of  Wiscons in  State  
Bar  Commis sioners . Sup. Ct. Wis. Certiorari denied. 
Reported below: 81 Wis. 2d 175, 259 N. W. 2d 745.

No. 77-5252. Ridgew ay  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 558 F. 2d 357.

No. 77-5582. Randa ll  v . Unite d  States . C. A. D. C. Cir. 
Certiorari denied. Reported below: 185 U. S. App. D. C. 133, 
566 F. 2d 798.

No. 77-5590. Cumberb atch  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 563 F. 2d 49.
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No. 77-5706. Chico  et  al . v . United  States . C. A. 2d 
Cir. Certiorari denied. Reported below: 558 F. 2d 1047.

No. 77-6215. Green  et  al . v . Hess , Acting  Warden , et  
al . C. A. 10th Cir. Certiorari denied.

No. 77-6221. Swi nnen  v. Dees , Warden . Sup. Ct. La. 
Certiorari denied.

No. 77-6252. Tyler  v . Callahan , Assi stant  Circui t  
Attorney , City  of  St . Louis , et  al . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 573 F. 2d 1313.

No. 77-6261. Angui sh  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1287.

No. 77-6307. Mc Cravy  v . Lane , Warden . C. A. 6th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1310.

No. 77-6309. Fahrig  et  al . v . Cummi ng  et  al . C. A. 
6th Cir. Certiorari denied.

No. 77-6366. Ericks on  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied.

No. 77-6387. Jaffes s v . Schaff ner  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1291.

No. 77-6389. Parta in  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 564 F. 2d 414.

No. 77-6410. Sluk  v . United  States  et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 573 F. 2d 1299.

No. 77-6416. James  v . Hogan , Warden . C. A. 5th Cir. 
Certiorari denied. Reported below: 568 F. 2d 204.

No. 77-6425. Ochoa  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 564 F. 2d 1155.

No. 77-6432. Slocum  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 571 F. 2d 589,
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No. 77-6439. Gubelman  v . Unite d States . C. A. 2d 
Cir. Certiorari denied. Reported below: 571 F. 2d 1252.

No. 77-6444. Cody  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 563 F. 2d 244.

No. 77-6459. Guarino  v . United  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1298.

No. 77-6566. Carter  v . Property  Services  of  America , 
Inc ., et  al . C. A. 5th Cir. Certiorari denied.

No. 77-6567. Finke lst ein  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Reported 
below: 60 App. Div. 2d 796, 399 N. Y. S. 2d 959.

No. 77-6572. Towns end  et  al . v . Clover  Bottom  Hos -
pital  & Schoo l  et  al . Sup. Ct. Tenn. Certiorari denied. 
Reported below: 560 S. W. 2d 623.

No. 77-6582. Carter  v . Romin es  et  al . C. A. Sth Cir. 
Certiorari denied. Reported below: 560 F. 2d 395.

No. 77-6585. Clou dy  v . Indiana . Ct. App. Ind. Cer-
tiorari denied.

No. 77-6588. Johnson  v . India na . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 267 Ind. 256, 369 N. E. 2d 
623.

No. 77-6592. Monto ya  v . Killinge r  et  al . C. A. 5th 
Cir. Certiorari denied.

No. 77-6596. Mason  v . Gagnon , Warden . C. A. 7th Cir. 
Certiorari denied.

No. 77-6601. Lehman  v . Gabor . Ct. App. Cal., 2d App. 
Dist. Certiorari denied.

No. 77-6611. Drayer  v . Krasner  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 572 F. 2d 348.
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No. 77-6618. Lee  v . Ewing , Cole , Erdman  & Eubank  et  
al . C. A. 3d Cir. Certiorari denied.

No. 77-6642. Mc Guff  v . Alabama  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 566 F. 2d 939.

No. 77-6678. Sanchez  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1317.

No. 77-6697. Hernandez  et  al . v . Fogg , Correction al  
Superi ntendent . C. A. 2d Cir. Certiorari denied. Re-
ported below: 573 F. 2d 1291.

No. 77-6700. Willi amson  v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 574 F. 2d 320.

No. 77-6706. Hernandez  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 572 F. 2d 680.

No. 77-6707. Ramos  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 77-6708. Mendez  v . Unit ed  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1316.

No. 77-6716. Hahn  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1382.

No. 77-6719. Wall  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6720. Bails  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 351.

No. 77-6732. Wright  v . Unite d  Stat es . C. A. 1st Cir. 
Certiorari denied. Reported below: 573 F. 2d 681.

No. 77-593. United  States  v . Sorrell ; and United  
States  v . Thompson . C. A. 3d Cir. Motion of respondents 
for leave to proceed in forma pauperis granted. Certiorari 
denied. Reported below: 562 F. 2d 227 (first case); 562 F. 
2d 232 (second case).
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No. 77-326. Unite d States  v . Ferro . C. A. 2d Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 556 F. 2d 630.

No. 77-970. Sonstegard  v. City  of  Kett eri ng . Ct. App. 
Ohio, Montgomery County. Certiorari denied. Mr . Justice  
Brennan  and Mr . Justice  Marsh all  would grant certiorari. 
Reported below: 53 Ohio App. 2d 334, 374 N. E. 2d 163.

No. 77-1058. Helgemoe , Warden , et  al . v . Meloon . 
C. A. 1st Cir. Motion of respondent for leave to proceed in 
forma pauperis granted. Certiorari denied. The  Chief  Jus -
tice  and Mr . Just ice  Blackmu n  would grant the petition 
and reverse summarily notwithstanding the new statute, N. H. 
Rev. Stat. Ann., ch. 632-A (Supp. 1977). Reported below: 
564 F. 2d 602.

No. 77-1407. Kitsi s v . California . App. Dept., Super. 
Ct. Cal., County of Los Angeles? Certiorari denied. Mr . 
Just ice  Marshall  would grant certiorari. Reported below: 
77 Cal. App. 3d Supp. 1, 143 Cal. Rptr. 537.

No. 77-6400. Wiggins  v . Unite d States . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Brennan  and Mr . 
Just ice  White  would grant certiorari. Reported below: 566 
F. 2d 944.

No. 77-6470. Smith  v . Hopper , Warden . Sup. Ct. Ga. 
Certiorari denied. Reported below: 240 Ga. 93, 239 S. E. 2d 
510.

Mr . Justice  Brennan  and Mr . Just ice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentence in this case.
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No. 77-6466. Cassi dy  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Mr . Justi ce  Brennan , Mr . Justice  
Stewart , and Mr . Justi ce  White  would grant certiorari. 
Reported below: 571 F. 2d 534.

No. 77-6589. Smith  v . Connecti cut  Parole  Board  et  al . 
C. A. 2d Cir. Certiorari and other relief denied.

No. 77-6703. Emers on  v . Wainw right , Secretar y , De -
partm ent  of  Off ender  Rehabi litati on  of  Florida . C. A. 
5th Cir. Certiorari denied for failure to file petition within 
the time provided by 28 U. S. C. § 2101 (c). Reported 
below: 560 F. 2d 1021.

Rehearing Denied
No. 77-1013. Puglis i et  al . v. Unite d  States , 435 U. S. 

968;
No. 77-1063. Eisenberg  v . United  Stat es , 435 U. S. 995;
No. 77-1065. Lawriw  v . United  States , 435 U. S. 969;
No. 77-1241. Wagner  et  al . v . Burling ton  Northern , 

Inc ., et  al ., 435 U. S. 996 ;
No. 77-5953. Riley  v . Illino is , 435 U. S. 1000;
No. 77-6288. Gibson  v . Flori da , 435 U. S. 1004;
No. 77-6345. Apel  v . Wainwri ght , Secret ary , Depart -

ment  of  Rehabil itat ion  of  Florida , 435 U. S. 1009 ;
No. 77-6352. Townsle y  v . Linds ay , Judge , et  al ., 435 

U. S. 1006;
No. 77-6417. Watkins , dba  Belt one  Hearing  Aid  Cen -

ter  v. Lou Bachrod t  Chevrolet , Inc ., 435 U. S. 999 ;
No. 77-6430. Fermin  v . Califano , Secret ary  of  Health , 

Education , and  Welf are , 435 U. S. 1010; and
No. 77-6479. Ricks  v . Collins , Warden , 435 U. S. 994. 

Petitions for rehearing denied.

No. 76-1750. Stump  et  al . v . Spark man  et  vir , 435 U. S. 
349. Petition for rehearing denied. Mr . Justice  Brennan  
took no part in the consideration or decision of this petition.
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June  6, 1978

Dismissal Under Rule 60
No. 77-1395. Vetterli  et  al ., Members  of  Pasadena  City  

Board  of  Education  v . Real , U. S. Dis trict  Judge , et  al . 
Motion for leave to file petition for writ of mandamus dis-
missed under this Court’s Rule 60.

June  12, 1978
Appeals Dismissed

No. 77-1185. Memo rial  Consu ltants , Inc . v . Illinois  
ex  rel . Lindbe rg , Comptr oll er  of  Illinoi s . Appeal from 
App. Ct. Ill., 3d Dist., dismissed for want of substantial fed-
eral question. Reported below: 50 Ill. App. 3d 1005, 366 
N. E. 2d 127.

No. 77-1535. Heilm an  v . A & M Records , Inc . Appeal 
from Ct. App. Cal., 2d App. Dist., dismissed for want of juris-
diction. Treating the papers whereon the appeal was taken 
as a petition for writ of certiorari, certiorari denied. Reported 
below: 75 Cal. App. 3d 554, 142 Cal. Rptr. 390.
Vacated and Remanded on Appeal

No. 77-1306. Jaques  v . State  Bar  Grievance  Admini s -
trator . Appeal from Sup. Ct. Mich. Judgment vacated and 
case remanded for further consideration in light of Ohralik v. 
Ohio State Bar Assn., ante, p. 447. Reported below: 401 
Mich. 516, 258 N. W. 2d 443.

Miscellaneous Orders
No. A-980 (77-6683). Campb ell  v . Unite d States . 

C. A. 6th Cir. Application for bail, presented to Mr . Justice  
Marshall , and by him referred to the Court, denied.

No. A-990 (77-1161). Drebi n  et  al . v . United  States , 
ante, p. 904. Application for extension of time in which to 
file petition for rehearing, presented to Mr . Justice  Brennan , 
and by him referred to the Court, denied.
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No. A-992. Hughe s  v . Texas . Ct. Crim. App. Tex. Ap-
plication for appointment of counsel to prepare and file peti-
tion for writ of certiorari, presented to Mr . Just ice  Powell , 
and by him referred to the Court, denied.

No. A-1037 (77-1736). Smit h , Presi dent , Villa ge  of  
Skokie , Illi nois , et  al . v . Collin  et  al . C. A. 7th Cir. 
Application for stay of mandate or, in the alternative, for stay 
of enforcement of judgment pending action on petition for 
certiorari, presented to Mr . Justice  Steve ns , and by him 
referred to the Court, denied.

Mr . Justice  Blackmun , with whom Mr . Justi ce  Rehn -
qui st  joins, dissenting.

I feel that the decision of the United States Court of 
Appeals for the Seventh Circuit is in some tension with this 
Court’s decision, 26 years ago, in Beauharnais v. Illinois, 343 
U. S. 250 (1952). Beauharnais has never been overruled or 
formally limited in any way. I therefore would grant the stay 
pending consideration of the applicants’ petition for certiorari, 
which has now been filed, and pending further order of the 
Court.

No. D-95. In  re  Disb arment  of  Ohralik . Disbarment 
entered. [For earlier order herein, see 429 U. S. 1035.]

No. 76-1694. Mobil  Oil  Corp . v . Lightcap  et  al ., 434 
U. S. 876. Respondents are requested to file a response to peti-
tion for rehearing within 30 days. Mr . Justi ce  Stew art  and 
Mr . Justice  Powell  took no part in the consideration or 
decision of this order.

No. 77-803. Barry , Chairm an , Racing  and  Wagering  
Board  of  New  York , et  al . v . Barchi . D. C. S. D. N. Y. 
[Probable jurisdiction noted, 435 U. S. 921.] Motion of New 
York Racing Assn., Inc., for leave to file a brief as amicus 
curiae granted.
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No. 77-753. Internat ional  Brothe rhood  of  Teams ters , 
Chauffeurs , Warehou semen  & Helpers  of  America  v . 
Dani el ; and

No. 77-754. Local  705, Interna tional  Brothe rhood  of  
Teams ters , Chauff eurs , Warehousem en  & Helpe rs  of  
America , et  al . v . Daniel . C. A. 7th Cir. [Certiorari 
granted, 434 U. S. 1061.] Motions for leave to file briefs as 
amici curiae filed by American Academy of Actuaries, Cham-
ber of Commerce of the United States of America, American 
Bankers Assn., National Coordinating Committee for Multi-
employer Plans, and ERISA Industry Committee, granted.

No. 77-837. New  Motor  Vehicle  Board  of  California  
et  al . v. Orrin  W. Fox  Co . et  al . ; and

No. 77-849. Northern  Califor nia  Motor  Car  Dealers  
Assn , et  al . v . Orrin  W. Fox  Co . et  al . D. C. C. D. Cal. 
[Probable jurisdiction noted, 434 U. S. 1060.] Motion of Na-
tional Automobile Dealers Assn, for leave to file a brief out of 
time as amicus curiae denied. Motion of appellants in No. 
77-849 for additional time for oral argument denied; alterna-
tive request for divided argument granted.

No. 77-1115. Lalli  v . Lalli , Adminis tratr ix , et  al . Ct. 
App. N. Y. [Probable jurisdiction noted, 435 U. S. 921.] 
Motion of Legal Aid Society of New York City et al. for leave 
to file a brief as amicus curiae granted.

No. 77-5781. Rakas  et  al . v . Illinois . App. Ct. Ill., 3d 
Dist. [Certiorari granted, 435 U. S. 922.] Motion of Amer-
icans for Effective Law Enforcement, Inc., for leave to file a 
brief as amicus curiae granted.

No. 77-1254. Vance , Secretar y  of  State , et  al . v . Brad -
ley  et  al . D. C. D. C. [Probable jurisdiction noted, ante, 
p. 903.] Motion of appellees to dispense with printing ap-
pendix granted.
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No. 77-1202. Michi gan  v . Doran . Sup. Ct. Mich. 
[Certiorari granted, 435 U. S. 967.] Motion of respondent 
for leave to proceed further herein in forma pauperis granted.

Probable Jurisdiction Postponed
No. 77-1378. Japa n  Line , Ltd ., et  al . v . County  of  Los  

Angeles  et  al . Appeal from Sup. Ct. Cal. Motion of Sea 
Land Service, Inc., for leave to file a brief as amicus curiae 
granted. Further consideration of question of jurisdiction 
postponed to hearing of case on the merits. The Solicitor 
General is invited to file a brief in this case expressing the 
views of the United States. Reported below: 20 Cal. 3d 180, 
571 P. 2d 254.

Certiorari Granted
No. 77-1410. Butner  v . United  Stat es  et  al . C. A. 4th 

Cir. Certiorari granted. Reported below: 566 F. 2d 1207.

No. 77-1489. New  Jers ey  v . Portas h . Super. Ct. N. J. 
Certiorari granted. Reported below: 151 N. J. Super. 200, 
376 A. 2d 950.

No. 77-648. Federal  Energy  Regulatory  Commis si on  
v. Pennzoil  Producing  Co . et  al . C. A. 5th Cir. Certiorari 
granted. Mr . Justice  Stew art  and Mr . Justi ce  Powell  
took no part in the consideration or decision of this petition. 
Reported below: 553 F. 2d 485.

No. 77-1465. Direct or , Offi ce  of  Workers ’ Compen sa -
tion  Programs , United  States  Departme nt  of  Labor  v . 
Rasmu ss en  et  al . ; and

No. 77-1491. Geo  Contr ol , Inc ., et  al . v . Rasmuss en  et  
al . C. A. 9th Cir. Certiorari granted, cases consolidated, and 
a total of one hour allotted for oral argument. Reported 
below: 567 F. 2d 1385.
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No. 77-1493. Glads tone , Realtors  et  al . v . Village  of  
Bellwood  et  al . C. A. 7th Cir. Certiorari granted. Re-
ported below: 569 F. 2d 1013.

Certiorari Denied. (See also No. 77-1535, supra.)
No. 77-1098. Bell , Securitie s  Commis sion er  of  Arkan -

sas  v. Internati onal  Trading , Ltd ., et  al . Sup. Ct. Ark. 
Certiorari denied. Reported below: 262 Ark. 244, 556 S. W. 
2d 420.

No. 77-1268. Palm  v . Vete rans ’ Adminis tration  of  the  
Unite d States  et  al . C. A. 2d Cir. Certiorari denied. 
Reported below: 573 F. 2d 1294.

No. 77-1283. Karch  v . Unite d  States . Ct. Cl. Certio-
rari denied. Reported below: 215 Ct. Cl. 209, 568 F. 2d 722.

No. 77-1322. Pro -Football , Inc ., et  al . v . Hecht  et  al . 
C. A. D. C. Cir. Certiorari denied. Reported below: 187 
U. S. App. D. C. 73, 570 F. 2d 982.

No. 77-1325. M & M Leasi ng  Corp , et  al . v . Seattle  
First  National  Bank  et  al . C. A. 9th Cir. Certiorari 
denied. Reported below: 563 F. 2d 1377.

No. 77-1326. Carter  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 566 F. 2d 1265.

No. 77-1351. Oil , Chemic al  & Atomi c  Workers  Inter -
national  Union , AFL-CIO v. Johns -Manville  Produc ts  
Corp , et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 557 F. 2d 1126.

No. 77-1355. Mc Niff  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-1363. Brads haw  v . Governm ent  of  the  Virgin  
Isl ands . C. A. 3d Cir. Certiorari denied. Reported below: 
569 F. 2d 777.
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No. 77-1364. Central  Arkansas  Auctio n  Sale , Inc ., et  
al . v. Department  of  Agriculture  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 570 F. 2d 724.

No. 77-1366. Giles  Lowery  Stockyards , Inc ., dba  Luf -
kin  Lives tock  Exchange  v . Departm ent  of  Agric ult ure  
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
565 F. 2d 321.

No. 77-1374. C. K. Smith  & Co., Inc ., et  al . v . National  
Labor  Relat ions  Board . C. A. 1st Cir. Certiorari denied. 
Reported below: 569 F. 2d 162.

No. 77-1405. Ramos  v . Immi gration  and  Naturaliz ation  
Serv ice . C. A. 9th Cir. Certiorari denied.

No. 77-1411. Caulfi eld  et  al . v . Hirsch , Region al  Di-
rector , National  Labor  Relati ons  Board , et  al . C. A. 3d 
Cir. Certiorari before judgment denied.

No. 77-1424. Jacobs  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 570 F. 2d 346.

No. 77-1442. Akers  Motor  Lines , Inc ., of  Delaw are  
et  al . v. Inters tate  Commerce  Commiss ion  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 566 F. 2d 1172.

No. 77-1469. Carter  v . Haws ey , Judge . 14th Jud. Dist. 
Ct. La., Calcasieu Parish. Certiorari denied.

No. 77-1495. Mille r  v . United  Ass ociati on  of  Journey -
men  & Apprentic es  of  the  Plumbi ng  & Pipe  Fittin g  
Industry , Local  Union  No . 198. C. A. 5th Cir. Certiorari 
denied. Reported below: 567 F. 2d 389.

No. 77-1509. Reli ance  Insurance  Co. v. F & D Elec -
trical  Contractor s , Inc ., et  al . C. A. 5th Cir. Certiorari 
denied. Reported below: 568 F. 2d 1159.
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No. 77-1524. Mille r  v . American  Teleph one  & Tele -
grap h  Co. et  al . C. A. 2d Cir. Certiorari denied.

No. 77-1529. Ingram  et  al . v . Champlin  Petroleum  
Co. et  al . C. A. 10th Cir. Certiorari denied. Reported 
below: 560 F. 2d 994.

No. 77-1558. Cramer  v . Metropoli tan  Federa l  Savings  
& Loan  Assn . Sup. Ct. Mich. Certiorari denied. Reported 
below: 401 Mich. 252, 258 N. W. 2d 20.

No. 77-1591. Michigan  v . Borman , Judge  (Alexander , 
Real  Party  in  Interest ). Ct. App. Mich. Certiorari 
denied. Reported below: 79 Mich. App. 495, 261 N. W. 
2d 63.

No. 77-1619. La Puma  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-1626. Higg ins  et  al . v . United  States ; and
No. 77-6747. Swan  v . Unite d  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 568 F. 2d 365.

No. 77-1627. Mc Coy  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied. Reported below: 573 F. 2d 14.

No. 77-6177. Morales  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6204. Parte e  v . Illinois . App. Ct. HL, 1st Dist. 
Certiorari denied. Reported below: 52 Ill. App. 3d 178, 367 
N. E. 2d 188.

No. 77-6347. Cephus  v . Calif orni a . Ct. App. Cal., 4th 
App. Dist. Certiorari denied.

No. 77-6372. Valenzuela  (Delgado ) v . Unite d  Stat es . 
C. A. 5th Cir. Certiorari denied. Reported below: 567 F. 2d 
389.
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No. 77-6348. Black  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 77-6386. Dane  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 840.

No. 77-6390. Le Brun  v . Cupp , Penite ntiary  Super in -
tendent . Sup. Ct. Ore. Certiorari denied.

No. 77-6406. Denom ie  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied.

No. 77-6413. Mc Rae  et  al . v . United  State s  Bureau  of  
Pris ons  et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 185 U. S. App. D. C. 132, 566 F. 2d 797.

No. 77-6438. Wils on  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 571 F. 2d 589.

No. 77-6465. Flynn  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1297.

No. 77-6468. Miller  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 565 F. 2d 1273.

No. 77-6476. Miss ouri  v . United  States . Ct. App. 
D. C. Certiorari denied.

No. 77-6477. Robey  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 77-6483. Cotton  v . Unit ed  States  et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 567 F. 2d 958.

No. 77-6485. Pitts  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 569 F. 2d 343.

No. 77-6488. Burkhart  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 566 F. 2d 1184.

No. 77-6502. Antonma rchi  v . Unite d  Stat es . C. A. 3d 
Cir. Certiorari denied. Reported below: 568 F. 2d 770.
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No. 77-6516. Lentin i v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 573 F. 2d 1291.

No. 77-6521. Scott  v . Unit ed  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 571 F. 2d 586.

No. 77-6549. Collins  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied.

No. 77-6558. Magda  v . United  States . C. A. 2d Cir. 
Certiorari denied.

No. 77-6569. Gonzalez  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 566 F. 2d 1166.

No. 77-6575. Morri s v . Morton -Norw ich  Products , 
Inc ., et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 567 F. 2d 389.

No. 77-6617. Wample r  v . Oregon . Ct. App. Ore. Cer-
tiorari denied. Reported below: 30 Ore. App. 931, 569 P. 2d 
46.

No. 77-6619. Ander son  v . Wynne , Clerk  of  Superi or  
Court , Martin  County , et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 568 F. 2d 772.

No. 77-6622. Moore  v . Wageley , Correctional  Superi n -
tendent . C. A. 4th Cir. Certiorari denied.

No. 77-6626. Doctor  v . Ray , Governor  of  Washington , 
et  al . C. A. 9th Cir. Certiorari denied.

No. 77-6628. Tatum  v . Golden  et  al . C. A. 8th Cir. 
Certiorari denied. Reported below: 570 F. 2d 753.

No. 77-6630. Smith  v . Cowan , Warden  ; and
No. 77-6631. Randolph  v . Cowan , Warden . C. A. 6th 

Cir. Certiorari denied. Reported below: 560 F. 2d 1298.
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No. 77-6632. Hendrick s  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 267 Ind. 496, 371 N. E. 2d 
1312.

No. 77-6637. Smith  v . Illinois . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 52 Ill. App. 3d 583, 367 
N. E. 2d 756.

No. 77-6638. Moore  v . Michi gan . Sup. Ct. Mich. Cer-
tiorari denied. Reported below: 401 Mich. 844, ----  N. W.
2d---- .

No. 77-6639. Chapman  v . Federa l  National  Mortgage  
Assn . Ct. App. Mich. Certiorari denied.

No. 77-6649. Harris  v . Indiana . Sup. Ct. Ind. Certio-
rari denied. Reported below: 267 Ind. 572, 372 N. E. 2d 174.

No. 77-6650. Stanley  v . Florida . Dist. Ct. App. Fla., 
4th Dist. Certiorari denied. Reported below: 350 So. 2d 
475.

No. 77-6686. Willis  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 564 F. 2d 415.

No. 77-6705. Zuniga -Lara  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 570 F. 2d 1286.

No. 77-6722. Kennedy  v . Unite d Stat es . C. A. 6th 
Cir. Certiorari denied. Reported below: 575 F. 2d 1338.

No. 77-6737. Burnet te  v . Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 571 F. 2d 578.

No. 77-6741. Tanda  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 568 F. 2d 1122.

No. 77-6752. Allsup  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 573 F. 2d 1141.
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No. 77-1207. Blum , Acti ng  Commi ssi oner , Departm ent  
of  Social  Servic es  of  New  York , et  al . v . Toomey  et  ux . 
C. A. 2d Cir. Motion of respondents for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported below: 
565 F. 2d 1259.

No. 77-1251. Wainw right , Secretar y , Depart ment  of  
Offe nder  Rehabil itat ion  of  Florida , et  al . v . Demar . 
Sup. Ct. Fla. Motion of respondent for leave to proceed in 
forma pauperis granted. Certiorari denied. Reported below : 
354 So. 2d 366.

No. 77-1390. Alton  Box  Board  Co . et  al . v . United  
States . C. A. 7th Cir. Certiorari denied. Mr . Justi ce  White  
would grant certiorari. Reported below: 570 F. 2d 347.

No. 77-1415. Equal  Empl oyment  Opport unity  Com -
mis si on  v. D. H. Holmes  Co ., Ltd . C. A. 5th Cir. Cer-
tiorari denied. Mr . Justice  Brennan  and Mr . Justice  
Marshall  would grant certiorari. Reported below: 556 F. 
2d 787.

No. 77-1419. Bell , Attor ney  General , et  al . v . Social -
ist  Worker s  Party  et  al . C. A. 2d Cir. Certiorari denied. 
The  Chief  Justi ce , Mr . Justi ce  White , and Mr . Justice  
Powell  would grant certiorari. Reported below: 565 F. 2d 19.

No. 77-1425. Ballew  v . Georgia . Ct. App. Ga. Certio-
rari denied.

Mr . Justice  Brennan , with whom Mr . Justice  Stewar t  
and Mr . Justice  Marshall  join, dissenting.

Petitioner, convicted of distributing obscene materials under 
Ga. Code § 26-2101 (1975), for a second time asks this Court 
to decide the question :

“Whether . . . jury instructions on scienter allowing a 
finding of ‘constructive knowledge’ in an obscenity case 
are sufficient to meet . . . constitutional minimum stand-
ards. .. ?” Pet. for Cert. 2.
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In Ballew v. Georgia, 435 U. S. 223 (1978) (Ballew I), which 
involved petitioner’s earlier conviction under § 26-2101, we 
granted certiorari to consider, but did not reach, precisely this 
issue. See Pet. for Cert, in Ballew v. Georgia, O. T. 1977, 
No. 76-761, p. 2. I see no reason to suppose that this issue is 
any less worthy of consideration on certiorari now than it was 
when we accepted it in Ballew I. For this reason, I would 
grant certiorari. See also Sewell v. Georgia, 435 U. S. 982 
(1978) (Brennan , J., dissenting from dismissal of appeal); 
Teal v. Georgia, 435 U. S. 989 (1978) (same); Robinson v. 
Georgia, 435 U. S. 991 (1978) (dissenting from vacation of 
judgment and remand). Barring this, I would grant this 
petition and summarily reverse. See Ballew I, supra, at 246 
(opinion of Brennan , J.); Sanders v. Georgia, 424 U. S. 931 
(1976) (dissent from denial of certiorari).

No. 77-6486. Barela  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Mr . Just ice  Stew art , Mr . Justice  
Blackm un , and Mr . Justi ce  Powe ll  would grant certiorari. 
Reported below: 571 F. 2d 1108.

No. 77-1521. Marker  et  al . v . International  Union , 
United  Automobi le , Aeros pace  & Agricu ltural  Impl eme nt  
Worker s  of  Ameri ca , Inc ., et  al . C. A. D. C. Cir. Motion 
for leave to file petition for writ of certiorari and/or petition 
for writ of certiorari denied.

Rehearing Denied
No. 77-1029. Clay  v . Bomar , 435 U. S. 943;
No. 77-1068. Pfi ster  v . Waddy , U. S. Distr ict  Judge , 

and Pfi ster  v . Delta  Air  Lines , Inc ., et  al ., 435 U. S. 995; 
and

No. 77-1200. America n Ass ociati on  of  Councils  of  
Medical  Staf fs  of  Private  Hosp itals , Inc . v . Judges  of  the  
United  States  Court  of  Appeal s for  the  Fifth  Circ uit , 
435 U. S. 993. Petitions for rehearing denied.
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No. 77-6265. Thom ps on  v . Florida  and Surace  v . 
435 U. S. 998;

No. 77-6278. Knight  v . Unit ed  State s  Dis trict  Court  
for  the  Dis trict  of  Mass achusetts , 435 U. S. 1006;

No. 77-6358. Siddle  v . United  Stat es  Dis trict  Court  
for  the  Southern  Dis trict  of  Ohio  et  al ., 435 U. S. 1006; 
and

No. 77-6359. Ross v. Hopper , Warden , 435 U. S. 1018. 
Petitions for rehearing denied.
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