
ORDERS FROM FEBRUARY 27 THROUGH 
MAY 1, 1978

Februar y  27, 1978

Affirmed on Appeal
No. 77-1033. Bris coe , Governor  of  Texas , et  al . v . 

Escalante  et  al . Affirmed on appeal from D. C. W. D. Tex. 
Reported below: 446 F. Supp. 560.

Appeals Dismissed
No. 77-957. Hutter  v . Korzen , Treasure r  of  Cook  

County . Appeal from App. Ct. Ill., 1st Dist., dismissed for 
want of substantial federal question.

No. 77-979. Appalachia n  Power  Co . v . Public  Service  
Comm iss ion  of  West  Virgi nia . Appeal from Sup. Ct. App. 
W. Va. dismissed for want of substantial federal question.

Miscellaneous Orders. (See also No. 77-6018, infra.)
No. A-666. O’Leary  v . Palmer  et  al . Sup. Ct. Ohio. 

Application for stay, presented to Mr . Justi ce  Brennan , and 
by him referred to the Court, denied.

No. D-105. In  re  Dis barm ent  of  Saltzer . Disbarment 
entered. [For earlier order, see 431 U. S. 912.]

No. D-120. In  re  Dis barm ent  of  Boznos . Disbarment 
entered. [For earlier order, see 434 U. S. 900.]

No. D-131. In  re  Disb arment  of  Gibs on . It is ordered 
that Truman Kella Gibson, Jr., of Chicago, Ill., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.
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No. 76-1701. Tenness ee  Valley  Authori ty  v . Hill  
et  al . C. A. 6th Cir. [Certiorari granted, 434 U. S. 954.] 
Motions of Southeastern Legal Foundation and Pacific Legal 
Foundation for leave to file briefs as amici curiae granted. 
Motion of respondents for additional time for oral argument 
or, in the alternative, for divided argument denied.

No. 77-178. Robert son  v . Wegmann , Executor ,- et  al . 
C. A. 5th Cir. [Certiorari granted, 434 U. S. 983.] Motion 
of Lawyers’ Committee for Civil Rights Under Law for leave 
to file a brief as amicus curiae granted.

No. 77-240. St . Paul  Fire  & Marine  Insurance  Co . 
et  al . v. Barry  et  al . C. A. 1st Cir. [Certiorari granted, 
434 U. S. 919.] Motion of Lakeside Hospital, Inc., for leave 
to file a brief as amicus curiae granted.

No. 77-285. Califo rnia  et  al . v . United  States . C. A. 
9th Cir. [Certiorari granted, 434 U. S. 984.] Motion of 
Charles J. Meyers for leave to file a brief as amicus curiae 
granted.

No. 77-324. Hickli n  et  al . v . Orbeck , Commis sion er , 
Depar tment  of  Labor  of  Alask a , et  al . Appeal from Sup. 
Ct. Alaska. [Probable jurisdiction noted, 434 U. S. 919.] 
Motion of National Right to Work Legal Defense Foundation 
for leave to file a brief as amicus curiae granted.

No. 77-369. Furnco  Constru ction  Corp . v . Waters  
et  al . C. A. 7th Cir. [Certiorari granted, 434 U. S. 996.] 
Motion of Equal Employment Advisory Council for leave to 
file a brief as amicus curiae granted.

No. 77-6017. Monteer  v . United  States  et  al . Motion 
for leave to file petition for writ of habeas corpus and/or 
prohibition denied.
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No. 77-452. Mobil  Alaska  Pipeline  Co . v . Unite d  
States  et  al . ;

No. 77-457. Exxon  Pipeli ne  Co . v . United  States  et  al . ;
No. 77-551. BP Pipeli nes , Inc . v . Unite d  States  et  al ; 

and
No. 77-602. ARCO Pipe  Line  Co . v . Unite d  States  Et  al . 

C. A. 5th Cir. [Certiorari granted, 434 U. S. 964.] Motion 
of the Solicitor General for additional time for oral argument 
granted and 15 additional minutes allotted respondents for 
that purpose. Petitioners also allotted 15 additional minutes 
for oral argument. Mr . Justice  Stew art  and Mr . Justic e  
Powell  took no part in the consideration or decision of this 
motion.

No. 77-5858. Nazario  de  Toro  v . Puerto  Rico  et  al . 
Motion for leave to file petition for writ of mandamus denied.

Probable Jurisdiction Noted
No. 77-388. Washington  et  al . v . Confede rate d  Bands  

and  Tribes  of  the  Yakim a  Indian  Nation . Appeal from 
C. A. 9th Cir. Probable jurisdiction noted. The parties are 
directed to address the following issue: “Whether the partial 
geographic and subject matter jurisdiction exercised by the 
State of Washington within the Yakima Indian Reservation 
pursuant to Public Law 280 violates either the statutory re-
quirements of Public Law 280 or the Equal Protection Clause 
of the Fourteenth Amendment.” Reported below: 552 F. 
2d 1332.

Certiorari Granted
No. 77-952. Group  Life  & Health  Insurance  Co ., aka  

Blue  Shield  of  Texas , et  al . v . Royal  Drug  Co ,, Inc ., 
dba  Royal  Pharm acy  of  Castl e  Hills  et  al ., et  al . C. A. 
5th Cir. Motion of Blue Shield Assn, for leave to file a brief 
as amicus curiae and certiorari granted. Reported below: 556 
F. 2d 1375.
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No. 77-841. Quern , Direc tor , Departm ent  of  Public  
Aid  of  Illi nois  v . Jordan . C. A. 7th Cir. Motion of re-
spondent for leave to proceed in forma pauperis and certio-
rari granted. Reported below: 563 F. 2d 873.

Certiorari Denied
No. 77-592. Seym our  v . United  States ;
No. 77-5448. Brown  et  al . v . United  States ; and
No. 77-5456. Newsom e  v . United  States . C. A. 5th Cir. 

Certiorari denied. Reported below: 555 F. 2d 407.

No. 77-668. Alabama  Ass ociation  of  Insurance  Agents , 
Inc ., et  al . v . Board  of  Governors  of  the  Federal  Res erve  
Syste m . C. A. 5th Cir. Certiorari denied. Reported below: 
558 F. 2d 729.

No. 77-669. De  Mateo s , Admini strat rix  v . Texaco  Inc . 
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
562 F. 2d 895.

No. 77-722. Carroll , Governor  of  Kentucky , et  al . v . 
Departm ent  of  Healt h , Educat ion , and  Welf are  et  al . 
C. A. 6th Cir. Certiorari denied. Reported below: 561 F. 
2d 1.

No. 77-786. Moore  v . Richmond , Freder icksburg  & 
Potomac  Railroad . C. A. 4th Cir. Certiorari denied. Re-
ported below: 556 F. 2d 573.

No. 77-865. Powell  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 564 F. 2d 256.

No. 77-872. Commi ttee  of  Interns  and  Res iden ts  v . 
National  Labor  Relati ons  Board  et  al . C. A. 2d Cir. 
Certiorari denied. Reported below: 566 F. 2d 810.

No. 77-963. Tennes see  v . Armstrong . Ct. Crim. App. 
Tenn. Certiorari denied. Reported below: 555 S. W. 2d 870.
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No. 77-964. Iranian  Shippi ng  Lines , S. A. v. Arya  Ship -
ping  Lines , S. A., et  al . C. A. 2d Cir. Certiorari denied.

No. 77-965. Tamari  et  al ., dba  Wahbe  Tamari  & Sons  
Co. v. Bache  & Co. (Lebano n ) S. A. L. et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 565 F. 2d 1194.

No. 77-967. Crow nover  v . Gleichm an  et  al . Sup. Ct. 
Colo. Certiorari denied. Reported below: 194 Colo. 48, 
574 P. 2d 497.

No. 77-973. Faulkner  v . Baldwi n  Piano  & Organ  Co. 
et  al . C. A. 7th Cir. Certiorari denied. Reported below: 
561 F. 2d 677.

No. 77-985. Geis inger  v . Board  of  County  Comm iss ion -
ers  of  Miam i County , Ohio , et  al . Sup. Ct. Ohio. Cer-
tiorari denied. Reported below: 52 Ohio St. 2d 51, 369 N. E. 
2d 477.

No. 77-1070. Koehn en  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 567 F. 2d 393.

No. 77-1079. Lombardi  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 565 F. 2d 153.

No. 77-5466. Robins on  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 560 F. 2d 507.

No. 77-5672. Boord  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 564 F. 2d 87.

No. 77-5690. Hughes  v . South  Carolina . Sup. Ct. S. C. 
Certiorari denied.

No. 77-5750. Philli ps v . Will iams  et  al . Ct. Crim. 
App. Okla. Certiorari denied.

No. 77-5760. Smith  v . Ohio . Sup. Ct. Ohio. Certiorari 
denied.
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No. 77-5776. Mulli ns  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 562 F. 2d 999.

No. 77-5822. Woods  v . United  States . C. A. 5th Cir.
Certiorari denied. Reported below: 560 F. 2d 660.

No. 77-5837. Ilacq ua  v . United  States . C. A. 6th Cir. 
Certiorari denied.

No. 77-5838. Eaglin  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 571 F. 2d 1069.

No. 77-5863. Talamas  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 77-5864. Kehn  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 562 F. 2d 1259.

No. 77-5887. Laing  v . Unite d States . C. A. 2d Cir. 
Certiorari denied.

No. 77-5893. Bailey  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 565 F. 2d 162.

No. 77-5915. Doherty  v . Internal  Revenue  Service  
et  al . C. A. 7th Cir. Certiorari denied.

No. 77-5988. Johnso n * v . Hatrak , Prison  Superi ntend -
ent . C. A. 3d Cir. Certiorari denied. Reported below: 564 
F. 2d 90.

No. 77-5997. Gardner  v . Superi ntendent , Virgi nia  
State  Penitentiary . C. A. 4th Cir. Certiorari denied. Re-
ported below: 565 F. 2d 156.

No. 77-6000. Hale y  v . Florida . Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 344 So. 2d 349.

No. 77-6006. Tyler  v . Peach  et  al . C. A. 8th Cir. Cer-
tiorari denied.
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No. 77-6013. Wyche  v . Warden , Maryland  Penit en -
tiar y . C. A. 4th Cir. Certiorari denied. Reported below: 
565 F. 2d 160.

No. 77-6015. Toler  v . Wyrick , Warde n . G. A. 8th Cir. 
Certiorari denied. Reported below: 563 F. 2d 372.

No. 77-6028. New ell  et  al . v . Davis , Correc tions  Direc -
tor , et  al . C. A. 4th Cir. Certiorari denied. Reported 
below: 563 F. 2d 123.

No. 77-6047. Selby  v . New  York . Ct. App. N. Y. Cer-
tiorari denied.

No. 77-6058. Doyle  v . Chester  County  Water  Re -
sources  Authority . Pa. Commw. Ct. Certiorari denied.

No. 77-6064. Barron  et  al . v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Reported below: 564 F. 2d 95.

No. 77-6070. Smith  v . Mabry , Correct ion  Commi s -
si oner . C. A. 8th Cir. Certiorari denied. Reported below: 
564 F. 2d 249.

No. 77-6109. Schnitzer  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 567 F. 2d 536.

No. 77-672. National  Labor  Relations  Board  v . Gray - 
Grime s Tool  Co ., Inc . C. A. 6th Cir. Certiorari denied. 
Mr . Justice  Brennan , Mr . Justi ce  White , and Mr . Justice  
Marshall  would grant certiorari. Reported below: 557 F. 
2d 1233.

No. 77-695. American  Public  Gas  Assn , et  al . v . Fed -
eral  Energy  Regulatory  Comm iss ion  et  al . ; and

No. 77-697. Amerada  Hess  Corp , et  al . v . Federal  
Energy  Regulatory  Commis si on . C. A. D. C. Cir. Cer-
tiorari denied. Mr . Just ice  Stewart  and Mr . Justice  
Powell  took no part in the consideration or decision of these 
petitions. Reported below: 186 U. S. App. D. C. 23, 567 F. 
2d 1016.
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No. 77-759. Whitman  Area  Improvement  Council  
et  al . v. Resi dent  Advisory  Board  et  al . ;

No. 77-761. Philad elp hia  Housing  Authorit y  v . Resi -
dent  Advisory  Board  of  Philad elp hia  et  al . ;

No. 77-762. Redevelop ment  Authority  of  the  City  of  
Philadelphi a  v . Resident  Advisory  Board  of  Phila del phia  
et  al .; and

No. 77-966. City  of  Philad elp hia  et  al . v . Resi dent  
Advisory  Board  of  Phil adel phi a  et  al . C. A. 3d Cir. 
Motion of Nellie Reynolds for leave to proceed in forma pau-
peris granted. Certiorari denied. Reported below: 564 F. 
2d 126.

No. 77-764. Crisp , Warden , et  al . v . Bromley  et  al . 
C. A. 10th Cir. Motion of respondents for leave to proceed 
in forma pauperis granted. Certiorari denied. Reported 
below: 561 F. 2d 1351.

No. 77-866. Calif ano , Secre tary  of  Health , Education , 
and  Welfare  v . White . C. A. 2d Cir. Motion of respond-
ent for leave to proceed in forma pauperis granted. Certiorari 
denied. Reported below: 559 F. 2d 852.

No. 77-5653. Knapp  v . Arizona . Sup. Ct. Ariz. Cer-
tiorari denied. Mr . Just ice  Blackmun  concurs in the denial 
of certiorari in this case on the usual understanding that it 
is without prejudice to petitioner’s seeking relief by habeas 
corpus. Reported below: 114 Ariz. 531, 562 P. 2d 704.

Mr . Justice  Brennan  and Mr . Justice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg n . Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentence in this case.



ORDERS 909

435U.S. February 27, 1978

No. 77-5728. Jones  v . Virgin ia . Sup. Ct. Va. Certiorari 
denied. Mr . Justice  Brennan  and Mr . Justi ce  Marshall  
would grant certiorari.

No. 77-5735. Picke ns , aka  Coakl ey  v . Arkan sas . Sup. 
Ct. Ark. Certiorari denied. Reported below: 261 Ark. 756, 
551 S. W. 2d 212.

Mr . Justi ce  Brennan  and Mr . Justice  Marsh all , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and 
vacate the death sentence in this case.

No. 77-5869. Clif t  v . kLABX&LK. Sup. Ct. Ala. Certio-
rari denied. Reported below: 352 So. 2d 838.

Mr . Justice  Brennan , with whom Mr . Justi ce  Marsh all  
joins, dissenting.

Petitioner was indicted for murder in Alabama state court, 
convicted of second-degree murder after a jury trial, and 
sentenced to 25 years’ imprisonment. Thereafter, he was 
brought to trial on a separate indictment charging the addi-
tional offense of robbery arising out of the same episode, over 
his objection that this indictment violated the Double Jeop-
ardy Clause. He was convicted after a second trial, and 
sentenced to an additional term of 10 years’ imprisonment. 
On appeal, the Alabama Court of Appeals affirmed the robbery 
conviction, but ordered that the robbery sentence run concur-
rently with the sentence imposed for the murder conviction. 
352 So. 2d 836 (1976). The Supreme Court of Alabama 
reversed the Court of Appeals’ determination as to sentencing, 
holding that because it found robbery and murder to be sepa-
rate offenses for double jeopardy purposes, each offense could 
be the subject of a separate prosecution even if both crimes 
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were perpetrated during the same transaction. 352 So. 2d 
838 (1977).

I would grant the petition for certiorari and reverse the 
judgment of the Supreme Court of Alabama. I adhere to the 
view that the Double Jeopardy Clause of the Fifth Amend-
ment, applied to the States through the Fourteenth Amend-
ment, requires the prosecution in one proceeding, except in 
extremely limited circumstances not present here, of “all the 
charges against a defendant that grow out of a single criminal 
act, occurrence, episode, or transaction.” Ashe v. Swenson, 
397 U. S. 436, 453-454 (1970) (Brennan , J., concurring). 
See Thompson v. Oklahoma, 429 U. S. 1053 (1977) (Brennan , 
J., dissenting), and cases collected therein.

No. 77-6018. Arunga  v . Ellis , Chief , UI Divis ion , De -
partm ent  of  Empl oyment  Devel opme nt . C. A. 9th Cir. 
Certiorari and/or motion for leave to file petition for writ of 
mandamus denied.

Rehearing Denied
No. 77-582. Chase  Brass  & Copp er  Co ., Inc . v . Fran -

chise  Tax  Board  of  Calif ornia , 434 U. S. 1029;
No. 77-607. Clark  v . Florida , 434 U. S. 1013;
No. 77-766. Albert  v . Firs t  National  Bank  & Trust  

Company  of  Marque tte , Execu tor , 434 U. S. 1035;
No. 77-876. Wright  v . Unite d  States , 434 U. S. 1036;
No. 77-5678. Qurais hi  v . Nyquist , Commis sio ner  of  

Education  of  New  York , 434 U. S. 1019;
No. 77-5696. Timmins  v . Gore  News pap ers  Co ., Inc ., 

434 U. S. 1020; and
No. 77-5850. Smil ey  v . Califo rnia  et  al ., 434 U. S. 1050. 

Petitions for rehearing denied.

No. 76-749. Pfi zer  Inc . et  al . v . Government  of  India  
et  al ., 434 U. S. 308. Petition for rehearing denied. Mr . 
Justice  Blackmu n  took no part in the consideration or deci-
sion of this petition.
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No. 76-1796. Ottoboni  et  al . v . United  States , 434 U. S. 
930. Motion for leave to file petition for rehearing denied.

March  2, 1978

Dismissal Under Rule 60
No. 77-806. Gulf  Oil  Corp . v . Connecticut  Public  

Utilities  Control  Authorit y  et  al . C. A. 3d Cir. Cer-
tiorari dismissed under this Court’s Rule 60. Reported 
below: 563 F. 2d 588.

March  6, 1978
Appeals Dismissed

No. 77-1072. Yee  v . Yee  et  al . Appeal from Sup. Ct. 
Hawaii dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ 
of certiorari, certiorari denied.

No. 77-1091. Eps tein  v . Civil  Servic e  Comm iss ion  et  al . 
Appeal from App. Ct. HL, 1st Dist., dismissed for want of 
jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 47 Ill. App. 3d 81, 361 N. E. 2d 782.
Certiorari Granted—Vacated and Remanded

No. 77-5742. Frakes  v . Unite d  States . C. A. 6th Cir. 
Motion of petitioner for leave to proceed in jorma pauperis 
and certiorari granted. Judgment vacated and case remanded 
to the United States District Court for the Western District 
of Kentucky with instructions to grant the Government’s 
motion to dismiss the indictment. The  Chief  Justi ce , Mr . 
Justi ce  White , and Mr . Justice  Rehnquist  dissent. Re-
ported below: 563 F. 2d 803.

No. 77-172. Morelock  et  al . v . NCR Corp . C. A. 6th 
Cir. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Lorillard v. Pons, 
434 U. S. 575 (1978). Reported below: 546 F. 2d 682.
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No. 76-6258. Whitehead  v . United  States . C. A. 4th 
Cir. Motion of petitioner for leave to proceed in forma pau-
peris and certiorari granted. Judgment vacated and case re-
manded for further consideration in light of Simpson v. United 
States, ante, p. 6. Reported below: 549 F. 2d 942.

Dismissed After Certiorari Granted
No. 77-567. New  York  State  Parole  Board  et  al . v . 

Coralluzzo . C. A. 2d Cir. [Certiorari granted, 434 U. S. 
996.] Motion of respondent to dismiss writ of certiorari 
granted and the writ is dismissed as improvidently granted. 
Mr . Justice  White  and Mr . Justice  Rehnqui st  dissent.

Miscellaneous Orders
No. —. National  Citiz ens  Committee  for  Broadcast -

ing  v. Federa l  Communicati ons  Commis si on  et  al . C. A. 
D. C. Cir. Motion of petitioner to dispense with printing 
petition for writ of certiorari denied.

No. A-688. Long  Island  Railr oad  Co . v . Aberde en  & 
Rockf is h  Railroad  Co . et  al . The application for a stay of 
the judgment of the United States Court of Appeals for the 
Fifth Circuit in case No. 77-1054, presented to Mr . Justice  
Powell , and by him referred to the Court, is granted, only 
insofar as the judgment requires applicant Long Island Rail-
road Company to keep in a separate trust fund the proceeds 
of the interim 12.5 per cent terminal surcharge, pending the 
timely filing of a petition for writ of certiorari. Should a 
timely petition for writ of certiorari not be filed or be denied, 
this stay is to terminate automatically. If the petition for 
writ of certiorari is granted, this stay is to remain in effect 
pending the judgment of this Court. In all other respects, 
the application for stay is denied.

Mr . Just ice  Powell  took no part in the consideration or 
decision of this application.
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No. 76-1200. Cris t , Warden , et  al . v . Cline  et  al . 
Appeal from C. A. 9th Cir. [Probable jurisdiction postponed, 
430 U. S. 982.] Motion of the Solicitor General for leave to 
participate in oral argument as amicus curiae granted and 15 
additional minutes allotted for that purpose.

No. 77-240. St . Paul  Fire  & Marine  Insurance  Co . 
et  al . v. Barry  et  al . C. A. 1st Cir. [Certiorari granted, 
434 U. S. 919.] Motion of the Solicitor General for leave to 
participate in oral argument as amicus curiae granted and 15 
additional minutes allotted for that purpose. Petitioners also 
allotted 15 additional minutes for oral argument.

No. 77-444. Penn  Central  Transportati on  Co et  al . v . 
New  York  City  et  al . Appeal from Ct. App. N. Y. [Prob-
able jurisdiction noted, 434 U. S. 983.] Motions of Pacific 
Legal Foundation, National Trust for Historic Preservation 
et al., and Real Estate Board of New York, Inc., for leave to 
file briefs as amici curiae granted. Motion of the Solicitor 
General to participate in oral argument as amicus curiae 
granted and 15 minutes allotted for that purpose. Appellants 
also allotted 15 additional minutes for oral argument.

No. 77-653. Swi sher , State ’s Attorn ey  for  Baltim ore  
City , et  al . v . Brady  et  al . Appeal from D. C. Md. [Prob-
able jurisdiction noted, 434 U. S. 963.] Motion of the State 
Public Defender of California for leave to file a brief as 
amicus curiae granted.

No. 77-6029. Pil lon  v . United  States  Dis trict  Court  
for  the  Distr ict  of  South  Carolina  et  al . Motion for 
leave to file petition for writ of mandamus denied.

Probable Jurisdiction Noted or Postponed
No. 77-891. Beal , Secretar y  of  Welfare  of  Penns yl -

vania , et  al . v. Franklin  et  al . Appeal from D. C. E. D. 
Pa. Probable jurisdiction noted.
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No. 77-515. Holt  Civic  Club  et  al . v . City  of  Tusca -
loo sa  et  al . Appeal from D. C. N. D. Ala. Further con-
sideration of question of jurisdiction postponed to hearing of 
case on the merits.

Certiorari Granted
No. 77-920. Thor  Power  Tool  Co . v . Commis sio ner  of  

Internal  Revenue . C. A. 7th Cir. Certiorari granted. Re-
ported below: 563 F. 2d 861.

No. 77-922. Chrys ler  Corp . v . Brown ,. Secre tary  of  
Def ens e , et  al . C. A. 3d Cir. Certiorari granted. Re-
ported below: 565 F. 2d 1172.

Certiorari Denied. (See also Nos. 77-1072 and 1091, supra).
No. 76-5632. Olive r  v . United  Stat es . C. A. 4th Cir. 

Certiorari denied. Reported below: 546 F. 2d 1096.

No. 77-637. Reeve  et  al . v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 558 F. 2d 522.

No. 77-661. Moss v. Unite d  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 562 F. 2d 155.

No. 77-769. United  Stee lwor kers  Justi ce  Committee  
v. Unite d  States  et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 553 F. 2d 451.

No. 77-773. Lamont  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 565 F. 2d 212.

No. 77-782. American  Iron  & Steel  Insti tute  et  al . v . 
Enviro nme ntal  Prote cti on  Agenc y . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 560 F. 2d 589.

No. 77-783. Morris on  v . Reed , Secretar y , Depart ment  
of  Correction  of  North  Carolina . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 565 F. 2d 272.

No. 77-795. Wegner  et  al . v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 562 F. 2d 53.
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No. 77-839. Speidel , aka  Rojas  v . United  States . C. A. 
8th Cir. Certiorari denied. Reported below: 562 F. 2d 1129.

No. 77-863. Buthorn  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied.

No. 77-879. Bailey  Co., Inc . v . Equal  Emplo yment  Op-
port unity  Comm iss ion . C. A. 6th Cir. Certiorari denied. 
Reported below: 563 F. 2d 439.

No. 77-906. Schott  et  ux . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 560 F. 2d 1021.

No. 77-989. Wolf  v . Illi nois . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 48 Ill. App. 3d 736, 363 
N. E. 2d 402.

No. 77-1011. Pass arelli  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 565 F. 2d 43.

No. 77-1012. Fribes co  S. A. et  al . v . Mitsui  & Co. 
(U. S. A.), Inc ., et  al . App. Div., Sup. Ct. N. Y., 1st Jud. 
Dept. Certiorari denied. Reported below: 58 App. Div. 
2d 513, 394 N. Y. S. 2d 832.

No. 77-1069. Keiff er  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 566 F. 2d 105.

No. 77-1071. Linf ield  v . Board  of  Higher  Education  of  
the  City  of  New  York . Ct. App. N. Y. Certiorari denied.

No. 77-1122. Anthony  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 566 F. 2d 1184.

No. 77-1125. Perkin s  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 77-5174. Murry  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 559 F. 2d 1222.

No. 77-5748. Smith  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 566 F. 2d 1186.
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No. 77-5769. Apuzzo  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 555 F. 2d 306.

No. 77-5775. Jimi nez -Valencia  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 566 F. 2d 1185.

No. 77-5784. Wofford  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 562 F. 2d 582.

No. 77-5831. Lewi s v . Chavez , Correcti onal  Superi n -
tendent . C. A. 9th Cir. Certiorari denied.

No. 77-5836. Payton  v . Carls on , Direct or , U. S. Bureau  
of  Pris ons , et  al . C. A. 5th Cir. Certiorari denied.

No. 77-5852. Ricard  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 563 F. 2d 45.

No. 77-5857. Mawyer  v . Calif ano , Secre tary  of  Healt h , 
Education , and  Welf are . C. A. 4th Cir. Certiorari denied. 
Reported below: 558 F. 2d 1029.

No. 77-5865. Walker  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 564 F. 2d 891.

No. 77-5890. Shanks  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 77-5923. Morri s , aka  Hundley  v . United  States . 
C. A. 3d Cir. Certiorari denied. Reported below: 566 F. 2d 
1170.

No. 77-5927. Mase  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 556 F. 2d 671.

No. 77-5930. Meeks  v . Georgia . Ct. App. Ga. Certio-
rari denied. Reported below: 142 Ga. App. 452, 236 S. E. 
2d 119.

No. 77-5933. Alvarez -Tostado  v . United  States . C. A. 
9th Cir. Certiorari denied. Reported below: 566 F. 2d 1184.
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No. 77-5939. Ilacqua  v . United  States . C, A. 6th Cir. 
Certiorari denied. Reported below: 562 F. 2d 399.

No. 77-5948. Young  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 566 F. 2d 1171.

No. 77-5962. Harm on  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 566 F. 2d 1045.

No. 77-6024. Lewis  et  ux . v . Unite d  States . Ct. Cl. 
Certiorari denied.

No. 77-6030. Johnson  v . Nunes  et  al . C. A. 1st Cir. 
Certiorari denied. Reported below: 566 F. 2d 1166.

No. 77-6032. Hurd  v . Hurd . Sup. Ct. Cal. Certiorari 
denied.

No. 77-6036. Persi nger  v . Illinois . App. Ct. Ill., 5th 
Dist. Certiorari denied. Reported below: 49 Ill. App. 3d 
116, 363 N. E. 2d 897.

No. 77-6044. Mc Crary  v . Le Fevre , Correcti onal  Super -
inte ndent . C. A. 2d Cir. Certiorari denied.

No. 77-6048. Jones  v . Mc Cracken . C. A. 10th Cir. 
Certiorari denied. Reported below: 562 F. 2d 22.

No. 77-6050. Houston  v . Egeler , Warden . C. A. 6th 
Cir. Certiorari denied.

No. 77-6053. Hurt  v . Lorton  Complex  et  al . C. A. 4th 
Cir. Certiorari denied. Reported below: 566 F. 2d 1173.

No. 77-6083. Hulse  v . Unite d  States . C. A. 9th Cir.
Certiorari denied. Reported below: 566 F. 2d 1185.

No. 77-6110. Deaton  v . United  States . C. A. 5th Cir.
Certiorari denied. Reported below: 563 F. 2d 777.

No. 77-6116. Moynagh  v . United  States . C. A. 1st Cir.
Certiorari denied. Reported below: 566 F. 2d 799.
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No. 77-6120. Moorer  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 77-6132. Picciri llo  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 562 F. 2d 39.

No. 77-6145. Lyon  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 567 F. 2d 777.

No. 77-6148. King  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 563 F. 2d 559.

No. 77-6150. Whitefi eld  v . United  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 568 F. 2d 771.

No. 77-6152. Patton  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 568 F. 2d 774.

No. 77-6159. Kirkland  v . United  States . Ct. App. 
D. C. Certiorari denied.

No. 77-1028. Insurance  Company  of  North  Americ a  v . 
Mosley  et  al . Sup. Ct. Fla. Motion of respondent Robert 
Mosley for leave to proceed in forma pauperis granted. Mo-
tion for attorney fees denied. Certiorari denied. Reported 
below: 352 So. 2d 172.

No. 77-1046. Marco  Dental  Produ cts , Inc . v . Austin . 
C. A. 9th Cir. Certiorari denied. Mr . Justice  White  would 
grant certiorari. Reported below: 560 F. 2d 966.

Rehearing Denied
No. 76-1334. Bordenkircher , Penitenti ary  Supe rin -

tendent  v. Hayes , 434 U. S. 357;
No. 76-6372. Quilloin  v . Walcot t  et  vir , 434 U. S. 246 ;
No. 77-709. Weinberger  v . Equif ax , Inc . (formerly  

Retai l  Credit  Co .), 434 U. S. 1035;
No. 77-5809. Turner  v . Landry , 434 U. S. 1049;
No. 77-5841. Holli s v . New  York , 434 U. S. 1049; and
No. 77-5896. Crane  v . United  State s , 434 U. S. 1039. 

Petitions for rehearing denied.
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No. 77-5516. Beachem  v . United  States  et  al ., 434 U. S. 
1007. Motion for leave to file petition for rehearing denied.

March  17, 1978

Rehearing Denied
No. 77-1033. Bris coe , Governor  of  Texas , et  al . v . 

Escal ante  et  al ., ante, p. 901. Petition for rehearing denied. 
Motion of appellees for issuance of judgment forthwith, 
presented to Mr . Just ice  Powell , and by him referred to the 
Court, granted.

March  20, 1978

Dismissed Under Rule 60
No. 77-1110. Chesapeake  & Ohio  Railway  Co . v . Illi -

nois  Central  Gulf  Railr oad  Co . C. A. 7th Cir. Certiorari 
dismissed under this Court’s Rule 60. Reported below: 564 
F. 2d 222.

Appeals Dismissed
No. 77-794. Silver ton  v . Califor nia . Appeal from Ct. 

App. Cal., 2d App. Dist., dismissed for want of substantial 
federal question.

No. 77-987. Forge  et  al . v . Minnesot a . Appeal from 
Sup. Ct. Minn, dismissed for want of substantial federal ques-
tion. Reported below: 262 N. W. 2d 341.

No. 77-1050. De Kam  et  al . v . City  of  Southfield  et  al . 
Appeal from Ct. App. Mich, dismissed for want of substan-
tial federal question. Reported below: 75 Mich. App. 188, 254 
N. W. 2d 839.

No. 77-1130. Potts  v . Kentucky . Appeal from Ct. App. 
Ky. dismissed for want of substantial federal question. Re-
ported below: 561 S. W. 2d 682.
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No. 77-6055. Smith  v . Louisi ana . Appeal from Sup. Ct. 
La. dismissed for want of substantial federal question. Re-
ported below: 349 So. 2d 1244.

No. 77-1056. Sunbeam  Televi sio n Corp , et  al . v . 
Shevin , Attorney  General  of  Florida , et  al . Appeal from 
Sup. Ct. Fla. dismissed for want of substantial federal ques-
tion. Mr . Justice  Brennan , Mr . Just ice  White , and Mr . 
Justi ce  Blackmun  would note probable jurisdiction and set 
case for oral argument. Reported below: 351 So. 2d 723.

Miscellaneous Orders
No. A-722. Martin  v . Kansa s . Application for stay of 

mandate of the Supreme Court of Kansas, presented to Mr . 
Justice  Marshall , and by him referred to the Court, denied.

No. A-747 (Nos. 77-1236 and 77-1237). Genera l  Atomic  
Co. v. Felt er , Judge , et  al . Application for stay of all fur-
ther proceedings in United Nuclear Corp. v. General Atomic 
Co., in the District Court of New Mexico, Santa Fe County, 
presented to Mr . Justice  White , and by him referred to the 
Court, denied.

No. 76-1607. Securi ties  and  Exchange  Commis si on  v . 
Sloan . C. A. 2d Cir. [Certiorari granted, 434 U. S. 901.] 
Motion of Canadian Javelin Ltd. for leave to participate in 
oral argument as amicus curiae denied.

No. 76-1701. Tennes see  Valley  Authorit y v . Hill  
et  al . C. A. 6th Cir. [Certiorari granted, 434 U. S. 954.] 
Motions of Eastern Band of Cherokee Indians and East Ten-
nessee Valley Landowners’ Assn, for leave to file briefs as 
amici curiae granted.

No. 77-444. Penn  Central  Trans porta tion  Co. et  al . v . 
New  York  City  et  al . Appeal from Ct. App. N. Y. [Prob-
able jurisdiction noted, 434 U. S. 983.] Motion of Committee 
to Save Grand Central Station et al. for leave to file a brief as 
amici curiae granted.
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No. 77-560. Gardner  v . Westi nghouse  Broadca sti ng  Co . 
C. A. 3d Cir. [Certiorari granted, 434 U. S. 984.] Motion 
of Equal Employment Advisory Council for leave to file a 
brief as amicus curiae granted.

No. 77-6259. Seagroves  v . Tenness ee . Motion for leave 
to file petition for writ of habeas corpus denied.

No. 77-1094. Galante  v . Attor ney  General  of  the  
Unite d  States  et  al . Motion for leave to file petition for 
writ of habeas corpus denied. Mr . Just ice  Marshall  took 
no part in the consideration or decision of this motion.

Probable Jurisdiction Noted
No. 77-120. Doughe rty  County , Georgia , Board  of  Edu -

catio n , et  al . v. White . Appeal from D. C. M. D. Ga. 
Probable jurisdiction noted. Reported below: 431 F. Supp. 
919.

No. 77-803. Barry , Chairman , Racing  and  Wagerin g  
Board  of  New  York , et  al . v . Barchi . Appeal from D. C. 
S. D. N. Y. Probable jurisdiction noted. Reported below: 
436 F. Supp. 775.

No. 77-1115. Lalli  v . Lalli , Administratr ix , et  al . 
Appeal from Ct. App. N. Y. Probable jurisdiction noted. Re-
ported below: 43 N. Y. 2d 65, 371 N. E. 2d 481.

No. 77-991. Califan o , Secret ary  of  Healt h , Educat ion , 
and  Welf are  v . Aznavorian  ; and

No. 77-5999. Aznavorian  v . Calif ano , Secre tary  of  
Health , Education , and  Welf are . Appeals from D. C. S. D. 
Cal. Motions of Grace Aznavorian for leave to proceed i/n 
jorma pauperis granted. Probable jurisdiction noted, cases 
consolidated, and a total of one hour allotted for oral argu-
ment. Reported below: 440 F. Supp. 788.
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Certiorari Granted
No. 77-1000. Chicago , Rock  Island  & Pacif ic  Railroad  

Co. v. Rediker . Ct. App. Kan. Certiorari granted. Re-
ported below: 1 Kan. App. 2d 581, 571 P. 2d 70.

No. 77-1016. Unite d  Califo rnia  Bank  et  al ., Co -Execu - 
tors  v. United  States . C. A. 9th Cir. Certiorari granted. 
Reported below: 563 F. 2d 400.

No. 77-1105. Herbert  v . Lando  et  al . C. A. 2d Cir. 
Certiorari granted. Reported below: 568 F. 2d 974.

No. 77-654. Great  Atlantic  & Pacific  Tea  Co., Inc . v . 
Fede ral  Trade  Commis si on . C. A. 2d Cir. Certiorari 
granted. Mr . Justice  Steve ns  took no part in the considera-
tion or decision of this petition. Reported below: 557 F. 2d 
971.

No. 77-5781. Rakas  et  al . v . Illino is . App. Ct. Ill., 3d 
Dist. Motion of petitioners for leave to proceed in forma 
pauperis and certiorari granted. Reported below: 46 Ill. App. 
3d 569, 360 N. E. 2d 1252.

Certiorari Denied
No. 77-603. Martorano  v . United  States . C. A. 1st Cir. 

Certiorari denied. Reported below: 557 F. 2d 1 and 561 F. 
2d 406.

No. 77-713. West  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 562 F. 2d 375.

No. 77-771. Schurgin  v. United  States ; and
No. 77-5755. Rimar  v . Unite d  States . C. A, 6th Cir. 

Certiorari denied. Reported below: 558 F. 2d 1271.

No. 77-780. Cornfeld , dba  Grayhall , Inc . v. United  
States . C. A. 9th Cir. Certiorari denied. Reported below: 
563 F. 2d 967.
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No. 77-809. Joe  v . Virgi nia . Sup. Ct. Va. Certiorari 
denied.

No. 77-818. Commerc ial  National  Bank  of  Dallas  v . 
United  States . C. A. 5th Cir. Certiorari denied. Re-
ported below: 559 F. 2d 1215.

No. 77-846. Graves  et  al . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 556 F. 2d 1319.

No. 77-859. G. M. Leasi ng  Corp , et  al . v . United  States  
et  al . C. A. 10th Cir. Certiorari denied. Reported below: 
560 F. 2d 1011.

No. 77-868. REA Expres s , Inc . v . United  States  et  al . ; 
and

No. 77-869. Broth erho od  of  Railw ay , Airline  & Steam -
shi p Clerks , Frei ght  Handlers , Express  & Stat ion  Em-
pl oyee s v. Unite d  States  et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 568 F. 2d 940.

No. 77-886. Martore lla  et  al . v . United  States . C. A. 
3d Cir. Certiorari denied. Reported below: 565 F. 2d 153.,

No. 77-889. Smith  v . Virgi nia . Sup. Ct. Va. Certiorari 
denied.

No. 77-894. Pierc e v . Unite d States . C. A. 9th Cir. 
Certiorari denied. Reported below: 561 F. 2d 735.

No. 77-928. Unite d  Steelworkers  of  Ameri ca , AFL- 
CIO-CLC, et  al . v. National  Rejec tor s  Industri es . C. A. 
8th Cir. Certiorari denied. Reported below: 562 F. 2d 1069.

No. 77-938. Angelini  et  al . v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 565 F. 2d 469.

No. 77-944. Frey  v . United  Stat es . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 558 F. 2d 270.
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No. 77-953. Buffalo  Rive r  Conservation  & Recreation  
Council  et  al . v . National  Park  Servic e  et  al . C. A. 8th 
Cir. Certiorari denied. Reported below: 558 F. 2d 1342.

No. 77-990. DiCarlo  et  al . v . Unite d  States . C. A. 1st 
Cir. Certiorari denied. Reported below: 565 F. 2d 802.

No. 77-994. Morgan  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 565 F. 2d 1065.

No. 77-995. Gordon  et  ux . v . Commi ssione r  of  Internal  
Revenue . C. A. 9th Cir. Certiorari denied. Reported 
below: 572 F. 2d 193.

No. 77-1017. Rhodes , Governor  of  Ohio  v . Kraus e  
et  al .;

No. 77-1018. Del  Corso , Adjut ant  Gene ral  of  Ohio , 
et  al . i>. Krause  et  al . ; and

No. 77-1022. Krause  et  al . v . Rhodes , Governor  of  
Ohio , et al. C. A. 6th Cir. Certiorari denied. Reported 
below: 570 F. 2d 563.

No. 77-1024. Furness  Withy  & Co., Ltd ., et  al . v . Bunge  
Corp . C. A. 5th Cir. Certiorari denied. Reported below: 
558 F. 2d 790.

No. 77-1025. Hess  v . Uppe r  Miss iss ipp i Towi ng  Corp , 
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
559 F. 2d 1030.

No. 77-1030. Olin kraft , Inc . v . Louisi ana , through  
the  Departm ent  of  Highw ays  of  Louisi ana . Sup. Ct. La. 
Certiorari denied. Reported below: 350 So. 2d 865.

No. 77-1031. Boudreaux  v . Miss iss ipp i. Sup. Ct. Miss. 
Certiorari denied. Reported below: 350 So. 2d 688.

No. 77-1040. Hughes  Aircr aft  Co . v . Bell  Telep hone  
Labora tories , Inc . C. A. 3d Cir. Certiorari denied. Re-
ported below: 564 F. 2d 654.
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No. 77-1044. Carave l  Offi ce  Building  Co . et  al . v . 
Bogle y  Harting  Mahon ey  & Leibl ing , Inc . Sup. Ct. Va. 
Certiorari denied.

No. 77-1045. Bergen  County  Ass ociat es  et  al . v . Bor -
ough  of  East  Ruther for d  et  al . Super. Ct. N. J. Cer-
tiorari denied.

No. 77-1047. Sherard  v . Ginsbe rg  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 559 F. 2d 1221.

No. 77-1049. St . Louis  Union  Trust  Co . et  al . v . Mer -
rill  Lynch , Pierce , Fenner  & Smith , Inc ., et  al . C. A. 
8th Cir. Certiorari denied. Reported below: 562 F. 2d 1040.

No. 77-1052. Butker  v . Alcoholic  Beverage  Control  
Appeal s Board . Ct. App. Cal., 2d App. Dist. Certiorari 
denied.

No. 77-1053. Nutter  v . Torrez , dba  Perfect o  Plumbi ng  
Sewer  Servi ce , Inc ., et  al . Sup. Ct. Kan. Certiorari 
denied. Reported below: 222 Kan. 749.

No. 77-1054. Trachtman  v . Anker , Chancellor , New  
York  City  Public  Schools , et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 563 F. 2d 512.

No. 77-1055. Lunsford  v . Investors  Divers ifi ed  Serv -
ices , Inc ., et  al . C. A. 7th Cir. Certiorari denied. Re-
ported below: 567 F. 2d 393.

No. 77-1090. Founding  Church  of  Scientology  v . 
United  Stat es . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 187 U. S. App. D. C. 297, 572 F. 2d 321.

No. 77-1142. Robles  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 563 F. 2d 1308.

No. 77-1151. Jackso n  et  al . v . Unite d  Stat es . C. A. 7th 
Cir. Certiorari denied. Reported below: 567 F. 2d 393.
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No. 77-1158. Alle n v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 566 F. 2d 1193.

No. 77-1159. Hall  v . Unite d  States . C. A. D. C. Cir. 
Certiorari denied.

No. 77-1167. Mageean  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 568 F. 2d 779.

No. 77-1168. Const anti ne  v . United  States . C. A. 4th 
Cir. Certiorari denied. Reported below: 567 F. 2d 266.

No. 77-5511. Jones  v . Unite d States . C. A. 3d Cir. 
Certiorari denied. Reported below: 563 F. 2d 569.

No. 77-5556. Baker  v . Unite d States . C. A. 3d Cir. 
Certiorari denied. Reported below: 562 F. 2d 43.

No. 77-5733. Morgan  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 559 F. 2d 397.

No. 77-5777. Neyra  v . Unite d States . C. A. 3d Cir. 
Certiorari denied. Reported below: 565 F. 2d 153.

No. 77-5780. West  v . Brown , Secre tary  of  Defen se , 
et  al . C. A. 5th Cir. Certiorari denied. Reported below: 
558 F. 2d 757.

No. 77-5785. Oakes  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 564 F. 2d 384.

No. 77-5786. Bobisi nk  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 562 F. 2d 106.

No. 77-5814. Fishe r  v . United  States . C. A. 6th Cir. 
Certiorari denied.

No. 77-5817. Harrington  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 566 F. 2d 1185.

No. 77-5820. Benel  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 566 F. 2d 1166.
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No. 77-5839. Longoria  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 566 F. 2d 1185.

No. 77-5845. Zuber  v . Unite d  States . C. A. 9th Cir.
Certiorari denied. Reported below: 566 F. 2d 1184.

No. 77-5848. Dixon  v . United  States . C. A. 9th Cir.
Certiorari denied. Reported below: 562 F. 2d 1138.

No. 77-5854. Spei r  et  al . v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 564 F. 2d 934.

No. 77-5889. Livi ngs ton  et  al . v . Oklaho ma . Ct. Crim. 
App. Okla. Certiorari denied.

No. 77-5892. Shanno n  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 564 F. 2d 90.

No. 77-5936. Palanacki  v . United  States . C. A. 6th 
Cir. Certiorari denied.

No. 77-5940. Smolsky  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 565 F. 2d 153.

No. 77-5949. Jardan  v . Hunter , U. S. Dis trict  Judge . 
C. A. 8th Cir. Certiorari denied.

No. 77-5955. Mc Donnel l  v . Unite d  States . C. A. 3d 
Cir. Certiorari denied. Reported below: 565 F. 2d 153.

No. 77-5965. Cox v. United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 567 F. 2d 930.

No. 77-5975. Horng  v . Immigra tion  and  Naturalizati on  
Service . C. A. 2d Cir. Certiorari denied.

No. 77-5976. Emle r  v . United  States . C. A. 6th Cir.
Certiorari denied. Reported below: 570 F. 2d 584.

No. 77-5994. Masel  v . Unite d  States . C. A. 7th Cir.
Certiorari denied. Repoited below: 563 F. 2d 322.
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No. 77-6002. Skidmore  v . Nation al  Railroad  Adjust -
ment  Board , Third  Divi sio n . C. A. 3d Cir. Certiorari 
denied. Reported below: 565 F. 2d 153.

No. 77-6003. Tyler  v . Missouri . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 566 F. 2d 1179.

No. 77-6009. Coone  et  ux . v . United  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 565 F. 2d 1214.

No. 77-6020. Ellis  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied.

No. 77-6022. Harris on  v . Morris , Chief  Judge , U. S. 
Dis trict  Court . C. A. 10th Cir. Certiorari denied.

No. 77-6033. Caldw ell  v . United  States . C. A. 7th Cir. 
Certiorari denied.

No. 77-6049. Doran  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 564 F. 2d 1176.

No. 77-6063. Olden  v . Community  Release  Board . 
C. A. 9th Cir. Certiorari denied.

No. 77-6065. Ricks  v . Maryland . Ct. Sp. App. Md. 
Certiorari denied.

No. 77-6069. Ladd  v . Alaska . Sup. Ct. Alaska. Certio-
rari denied. Reported below: 568 P. 2d 960.

No. 77-6072. Myers  v . Arizona . Sup. Ct. Ariz. Cer-
tiorari denied. Reported below: 117 Ariz. 79, 570 P. 2d 1252.

No. 77-6074. Trantino  v . Hatrak , Prison  Supe rinten d -
ent . C. A. 3d Cir. Certiorari denied. Reported below: 563 
F. 2d 86.

No. 77-6077. Clark  v . Malley , Warden , et  al . C. A. 
10th Cir. Certiorari denied.



ORDERS 929

435 U. S. March 20, 1978

No. 77-6080. Billi ngs ley  et  al . v . Seibe ls , Mayor  of  
Birmin gham , et  al . C. A. 5th Cir. Certiorari denied. Re-
ported below: 556 F. 2d 276.

No. 77-6081. Will iams  v . Leeke , Correct ions  Direct or , 
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 
568 F. 2d 775.

No. 77-6082. Turner  v . Texas . Sup. Ct. Tex. Certio-
rari denied. Reported below: 556 S. W. 2d 563.

No. 77-6085. Moore  et  al . v . Cowan , Warden . C. A. 6th 
Cir. Certiorari denied. Reported below: 560 F. 2d 1298.

No. 77-6089. Tyler  v . Goins , Sherif f . C. A. 8th Cir. 
Certiorari denied.

No. 77-6091. Stevenson  v . Young , Acti ng  Penit enti ary  
Super intendent . C. A. 4th Cir. Certiorari denied. Re-
ported below: 559 F. 2d 1213.

No. 77-6093. Raitp ort  v . General  Electric  Co . et  al . 
C. A. 2d Cir. Certiorari denied.

No. 77-6096. Wall oe  v . Cuyler , Correcti onal  Superi n -
tendent . C. A. 3d Cir. Certiorari denied. Reported below: 
566 F. 2d 1171.

No. 77-6099. Conover  v . Calif ornia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 77-6102. Rocca  v . Groomes , Warden , et  al . C. A. 
3d Cir. Certiorari denied. Reported below: 566 F. 2d 1171.

No. 77-6108. Sayles  v . Haywood , Judge , et  al . Ct. App. 
D. C. Certiorari denied.

No. 77-6112. Anderson  et  ux . v . Watertow n  Savings  
Bank  et  al . C. A. 1st Cir. Certiorari denied. Reported 
below: 566 F. 2d 1166.

No. 77-6113. Hefli n  v . Oregon . Ct. App. Ore. Certio-
rari denied.
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No. 77-6114. Reed  v . Owen  et  al . Sup. Ct. Colo. Cer-
tiorari denied. Reported below: See — Colo. —, 570 P. 
2d 26.

No- 77-6115. Lawary  v . United  States . C. A. 10th Cir. 
Certiorari denied.

No. 77-6118. Smyzer  v . Dotson , Superi ntendent , Ca -
reer  Developm ent  Center  of  Kentucky . C. A. 6th Cir. 
Certiorari denied.

No. 77-6121. O’Neill  v . Calif ornia . App. Dept., Super. 
Ct. Cal., County of Alameda. Certiorari denied.

No- 77-6122. Marsh  v . Cupp , Warden . C. A. 9th Cir. 
Certiorari denied.

No. 77-6123. Lowe  v . Virgi nia . Sup. Ct. Va. Certiorari 
denied. Reported below: 218 Va. 670, 239 S. E. 2d 112.

No. 77-6124. Lawrence  et  al . v . United  States . C. A. 
4th Cir. Certiorari denied. Reported below: 565 F. 2d 159.

No. 77-6127. Noone  v . Szoradi  et  al . Ct. App. D. C. 
Certiorari denied.

No. 77-6128. Richards on  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 555 S. W. 2d 134.

No. 77-6129. Riley  v . Florida . Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 352 So. 2d 180.

No. 77-6133. Carr  v . Dick  et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 559 F. 2d 27.

No. 77-6136. Chris tia n  v . Perini , Penit enti ary  Super -
inte ndent . C. A. 6th Cir. Certiorari denied.

No. 77-6139. Crawf ord  v . Kansa s . Sup. Ct. Kan. Cer-
tiorari denied. Reported below: 223 Kan. 127, 573 P. 2d 982.
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No. 77-6143. Jenkins  v . Washingt on  Post  Co . et  al . 
C. A. D. C. Cir. Certiorari denied.

No. 77-6146. Raupp  v . Unite d  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 77-6151. Campb ell  v . Indiana . Ct. App. Ind. Cer-
tiorari denied.

No. 77-6164. Mille r  v . United  States . C. A. 1st Cir. 
Certiorari denied. Reported below: 564 F. 2d 103.

No. 77-6172. Lieberma n v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 567 F. 2d 389.

No. 77-6174. Brown  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 565 F. 2d 159.

No. 77-6175. Marsh all  v . Unite d  States . Ct. Cl. Cer-
tiorari denied. Reported below: 215 Ct. Cl. 969, 566 F. 2d 
1191.

No. 77-6176. Adams  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 567 F. 2d 391.

No. 77-6181. Lipscom b  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 77-6186. Mc Elroy  v . Wils on  et  al . Ct. App. Ga. 
Certiorari denied. Reported below: 143 Ga. App. 893, 240 
S. E. 2d 155.

No. 77-6187. Bass , aka  Johnson  v . United  States . 
C. A. 3d Cir. Certiorari denied. Reported below: 568 F. 2d 
770.

No. 77-6188. Berkle y  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 568 F. 2d 770.

No. 77-6196. Scruggs  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 570 F. 2d 349.
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No. 77-6200. Van  Buren  v . United  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 568 F. 2d 607.

No. 77-6205. Brown  v . United  States . C. A. 6th Cir. 
Certiorari denied.

No. 77-6206. Lowe  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 569 F. 2d 1113.

No. 77-6246. Sumlin  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 567 F. 2d 684.

No. 76-6204. Bonner  v . Coughl in  et  al . C. A. 7th Cir. 
Certiorari denied. Mr . Justice  Stevens  took no part in the 
consideration or decision of this petition? Reported below: 
545 F. 2d 565.

No. 77-1020. Winokur  et  al . v . Bell  Fede ral  Savings  & 
Loan  Assn , et  al . C. A. 7th Cir. Certiorari denied. Mr . 
Justi ce  Stevens  took no part in the consideration or decision 
of this petition. Reported below: 560 F. 2d 271.

No. 77-121. Walke r , Governor  of  Illinois , et  al . v . 
Little . C. A. 7th Cir. Motion of respondent for leave to 
proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 552 F. 2d 193.

No. 77-732. Michi gan  v . Hampt on . Ct. App. Mich. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied.

No. 77-743. Row e , Correc tions  Direct or , et  al . v . Fer -
ris . C. A. 7th Cir. Motion of respondent for leave to pro-
ceed in forma pauperis granted. Certiorari denied. Reported 
below: 551 F. 2d 185.

No. 77-986. Black , Reformatory  Superintendent  v . 
Niem eyer  et  al . C. A. 6th Cir. Motion of respondents 
for leave to. proceed in forma pauperis granted. Certiorari 
denied.
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No. 77-992. Raine s , Secret ary  of  Corrections , et  al . v . 
Wright  et  al . Ct. App. Kan. Motion of respondents for 
leave to proceed in forma pauperis granted. Certiorari de-
nied. Reported below: 1 Kan. App. 2d 494, 571 P. 2d 26.

No. 77-691. Supreme  Court  of  Illi nois  et  al . v . 
Ktsane s . C. A. 7th Cir. Certiorari denied. Mr . Justic e  
Blackmun  and Mr . Justice  Powell  would grant certiorari. 
Reported below: 552 F. 2d 740 and 560 F. 2d 790.

No. 77-714. Daley  v . Unite d  States . C. A. 2d Cir. Cer-
tiorari denied. Mr . Justi ce  White  would grant certiorari. 
Reported below: 564 F. 2d 645.

No. 77-733. Michigan  v . Allen sw orth . Sup. Ct. Mich. 
Certiorari denied, it appearing that the judgment below rests 
upon adequate state grounds. Reported below: 401 Mich. 
67, 257 N. W. 2d 81.

No. 77-770. Akin  v . Unite d States . C. A. 7th Cir. 
Application for bail, presented to Mr . Justice  Marshall , and 
by him referred to the Court, denied. Certiorari denied. Re-
ported below: 562 F. 2d 459.

No. 77-785. Consumers  Union  of  the  Unite d  States , 
Inc . v. Committee  for  the  Implementation  of  Text ile  
Agreem ents  et  al . C. A. D. C. Cir. Certiorari denied. 
Mr . Justice  White  and Mr . Justi ce  Powell  would grant 
certiorari. Reported below: 182 U. S. App. D. C. 423, 561 
F. 2d 872.

No. 77-887. Surles  v. Wirth . C. A. 4th Cir. Motion of 
respondent for leave to proceed in forma pauperis granted. 
Certiorari denied. Mr . Justi ce  Blackmu n  would grant cer-
tiorari. Reported below: 562 F. 2d 319.

No. 77-1048. Canon  v . Massachuse tts . Sup. Jud. Ct. 
Mass. Certiorari denied. Mr . Just ice  Stewar t  would grant 
certiorari. Reported below: 373 Mass. 494, 368 N. E. 2d 1181.
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No. 77-1060. Condit  et  al . v . United  Air  Lines , Inc . 
C. A. 4th Cir. Certiorari denied. Mr . Justice  Stew art  
would grant certiorari. Reported below: 558 F. 2d 1176.

No. 77-1057. Yuhas  et  al . v . Libbey -Owens -Ford  Co . 
C. A. 7th Cir. Certiorari denied. Mr . Justice  Brennan  
and Mr . Justice  Stewart  would grant certiorari. Reported 
below: 562 F. 2d 496.

No. 77-1059. Boss ard , Administratrix , et  al . v . Exxon  
Corp . C. A. 5th Cir. Certiorari denied. Mr . Justice  
Powell  took no part in the consideration or decision of this 
petition. Reported below: 559 F. 2d 1040.

No. 77-1083. Simp son  v . O’Neal . Sup. Ct. Miss. Cer-
tiorari denied. Mr . Justice  Brennan  and Mr . Justice  
Marsh all  would grant certiorari. Reported below: 350 So. 
2d 998.

No. 77-5757. Jarvis  v . United  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 560 F. 2d 494.

Mr . Justice  White , with whom Mr . Justice  Brennan  
joins, dissenting.

In denying certiorari in this case, the Court allows the 
Second Circuit’s “but for” corollary to the exclusionary rule to 
pass unreviewed, at least for the present. As applied in this 
case, the Second Circuit rule allows into evidence the fruits of 
an arrest involving serious constitutional questions, because 
the court below could envision a set of circumstances in which 
the arrest might have been carried out constitutionally.

Petitioner was arrested on April 20, 1976, on the authority 
of a “John Doe” bench warrant. The arresting agents broke 
down the door of petitioner’s home and arrested him in his bed. 
The trial court approved the arrest on the basis of extrinsic 
evidence which supplemented the nameless and descriptionless 
warrant. However, the Second Circuit found the “John Doe” 
warrant to be invalid, and went on to consider whether the 
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arrest might otherwise be defended under 18 U. S. C. § 3052, 
which grants FBI agents authority to make felony arrests 
based on reasonable suspicion. Observing that United States 
v. Watson, 423 U. S. 411 (1976), left unresolved the constitu-
tionality of probable-cause arrests pursuant to statutory 
authority effected in a private home without a warrant, the 
Second Circuit concluded that the facts of this case raised 
“serious question whether the forcible entry into Jarvis’ home 
without a valid warrant and in the absence of exigent cir-
cumstances meets the requirement of the statute or fourth 
amendment standards of reasonableness.” 560 F. 2d 494, 498 
(CA2 1977).

Nevertheless, the Second Circuit affirmed the admissibility 
of photographs, fingerprints, and identifications resulting 
therefrom, all of which followed petitioner’s arrest. Its rea-
soning was that the agents could have legally arrested 
petitioner on probable cause as he emerged from his home, and, 
had they done so, all the evidence complained of would then 
have materialized anyway. “The illegal arrest thus was not a 
‘but for’ cause for the introduction of the evidence appellant 
seeks to suppress.” Id., at 498-499.

This “but for” test presents a substantial question for the 
proper enforcement of the exclusionary rule. Its origin is 
dubious,1 and its use has not been explicitly sanctioned outside 
of the Second Circuit.1 2 Most importantly, it sanctions a post 

1 United States v. Galante, 547 F. 2d 733 (CA2 1976), which the Second 
Circuit cites as supporting the “but for” test, engaged in speculation in a 
fashion similar to the court’s action in this case, but it also based the 
holding of admissibility on the interruption of the chain connecting illegal 
arrest and seizure of evidence by an independent act of the suspect. Id., 
at 741. In United States v. Edmons, 432 F. 2d 577 (CA2 1970), also 
relied on by the Solicitor General in opposing this petition, the Second 
Circuit excluded the fruits of “flagrantly illegal arrests,” while reserving the 
question of exclusion after “an arrest made in good faith” but lacking 
probable cause. Id., at 584.

2 The Solicitor General relies on only one Circuit case outside of the Sec-
ond Circuit, Sutton n . United States, 267 F. 2d 271 (CA4 1959). The 
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hoc hypothesizing by a court as to what the conditions for an 
arrest or a search might have been. If a court is satisfied that 
the Constitution need not have been violated in the conduct 
of a particular arrest, then, under this rule, evidence derived 
from the arrest, which in fact violated the Constitution, may 
be admitted. In short, the exclusionary rule is suspended 
when constitutional infringements are gratuitous.

The “but for” rule is not a mere application or extension of 
our cases sustaining the admissibility of evidence arguably the 
product of a prior constitutional breach. In Wong Sun v. 
United States, 371 U. S. 471 (1963), this Court sanctioned the 
use of evidence possibly stemming from an illegal arrest, where 
the “connection between the arrest and the [evidence] had 
‘become so attenuated as to dissipate the taint/ ” id., at 
491, citing Nardone v. United States, 308 U. S. 338,341 (1939). 
In Brown v. Illinois, 422 U. S. 590 (1975), we recently reaf-
firmed that “[i]n order for the causal chain, between the illegal 
arrest and the statements made subsequent thereto, to be 
broken, Wong Sun requires . . . that the statement ... be 
‘sufficiently an act of free will to purge the primary taint.’ ” 
Id., at 602. In both cases it was recognized that evidence 
which would not have arisen “but for” an illegal arrest might 
still be admitted if, under the facts as they actually developed, 
a break in the chain occurred. But in this case, the Govern-
ment does not argue that an act of the petitioner’s free will 
intervened to break the causality between arrest and identifi-
cation. Rather, this case deals in suppositions of how the 
illegality of the arrest might have been avoided.

The primary rationale for the exclusionary rule is to deter 
official misconduct. United States v. Calandra, 414 U. S. 338, 

defendant there sought to suppress all evidence in order to punish the 
Government for an unreasonably long prearraignment delay. The absence 
of any causal link between the right infringement and the evidence sought 
to be suppressed clearly distinguishes Sutton from the present case and 
from the discussion of “but for” causation generally.
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347-348 (1974). Evidence that comes to light after official 
misconduct but not because of it may be introduced. No 
deterrent purpose is served by excluding it. The Second Cir-
cuit rule poses the problem of evidence which comes to light 
because of official misconduct, but which might well have 
arisen anyway. It makes the exclusion decision turn not on 
what events transpired but on what might have transpired. 
It makes courts not factfinders but fact predictors. As a 
deterrent, it removes the exclusion sanction from that police 
misconduct which is gratuitous and avoidable, precisely the 
type of behavior most in need of deterrence. I believe this 
Court should give plenary consideration to the interpretation 
the Second Circuit has given to the exclusionary rule this 
Court originally fashioned.

I dissent from the denial of certiorari.

No. 77-5891. Mani on  v . Illino is . Sup. Ct. Ill. Cer-
tiorari denied. Mr . Justice  Blackmu n would grant cer-
tiorari. Reported below: 67 Ill. 2d 564, 367 N. E. 2d 1313.

No. 77-6057. Bowden  v . Georgia ; and
No. 77-6107. Mitchell  v . Hopper , Warden . Sup. Ct. 

Ga. Certiorari denied. Reported below: No. 77-6057, 239 
Ga. 821, 238 S. E. 2d 905; No. 77-6107, 239 Ga. 781, 239 S. E. 
2d 2.

Mr . Justice  Brennan  and Mr . Justi ce  Marsh all , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentences in these cases.

Rehearing Denied
No. 76-5815. Zanni s v . United  States , 430 U. S. 934. 

Second motion for leave to file petition for rehearing denied.



938 OCTOBER TERM, 1977

March 20, 24, 1978 435 U. S.

No. 77-219. Plumlee  v . Unite d  States , 434 U. S. 1040;
No. 77-801. Fowle r  v . Maryland  State  Board  of  Law  

Examin ers , 434 U. S. 1043; and
No. 77-5960. Roots  v . Wain wri ght , Secretar y , Depart -

ment  of  Offe nder  Rehabili tation  of  Florida , 434 U. S. 
1059. Petitions for rehearing denied.

No. 72-1679. Hackett , Direct or , Depart ment  of  Em-
plo yme nt  Security  of  Rhode  Island , et  al . v . Grinnell  
Corp ., 414 U. S. 879;

No. 76-6983. Keefer  v . Pennsylvania , 434 U. S. 1009; 
and

No. 77-5676. Beard  v . Este lle , Correc tions  Direct or , 
434 U. S. 1019. Motions for leave to file petitions for rehear-
ing denied.

March  24, 1978

Miscellaneous Order
No. A-807. Brown  et  al . v . Thomson , Governor  of  New  

Hamps hire . Application for stay of judgment of the United 
States Court of Appeals for the First Circuit, presented to 
Mr . Just ice  Brennan , and by him referred to the Court, 
granted pending timely filing and disposition of a petition for 
writ of certiorari in this Court.

Should the petition for a writ of certiorari not be timely 
filed or denied, this stay is to terminate automatically. In 
the event the petition for a writ of certiorari is granted, this 
stay is to remain in effect pending issuance of the judgment 
of this Court.

The  Chief  Just ice  dissenting.
I would not disturb the order of the United States Court of 

Appeals for the First Circuit. Moreover, the Attorney Gen-
eral of New Hampshire having this day personally represented 
to the Clerk of this Court that the proclamation of March 21,
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1978, has been superseded by a new proclamation dated 
March 24, 1978, filed today, the application referred to the 
Court appears to be moot, and I therefore dissent from the 
action of the Court and would reinstate the order of the Court 
of Appeals.

Mr . Justi ce  Stewart , Mr . Justice  Powell , and Mr . Jus -
tice  Rehnquis t , dissenting.

As we would not disturb the order of the Court of Appeals 
of the First Circuit, we dissent from the order of this Court.

March  27, 1978
Appeals Dismissed

No. 77-1100. Illi nois  State  Board  of  Elec tion s  v . Sang - 
meis ter  et  al . Appeal from C. A. 7th Cir. dismissed for want 
of jurisdiction. Treating the papers whereon the appeal was 
taken as a petition for writ of certiorari, certiorari denied. 
Reported below: 565 F. 2d 460.

No. 77-6162. Adams  v . Mulder  et  al . Appeal from C. A. 
5th Cir. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ of 
certiorari, certiorari denied. Reported below: 567 F. 2d 388.

No. 77-5919. Richa rds on  et  al ., Executor s  v . Blumen -
thal , Secre tary  of  the  Treas ury , et  al . Appeal from C. A. 
2d Cir. dismissed for failure to file notice of appeal within the 
time provided by 28 U. S. C. § 2101 (a) and this Court’s Rule 
11. Reported below: 560 F. 2d 500.

Miscellaneous Orders
No. A-739 (77-6178). Garret t  v . United  States . C. A. 

9th Cir. Application for stay, presented to Mr . Justice  
Marsh all , and by him referred to the Court, denied.

No. A-754 (77-1293). Pete rs on  v . United  States . C. A. 
7th Cir. Application for stay, presented to Mr . Justice  
Marsh all , and by him referred to the Court, denied.
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No. A-791. Fund  of  Funds , Ltd ., et  al . v . Arthur  
Andersen  & Co. et  al . C. A. 2d Cir. Application for exten-
sion of time to file petition for writ of certiorari, presented to 
Mr . Just ice  Brennan , and by him referred to the Court, 
denied.

No. 54, Orig. United  States  v . Florida  et  al . Special 
Master’s Accounting of Expense Funds is accepted. It is 
ordered that the Special Master be discharged. [For earlier 
order herein, see e. g., 430 U. S. 140.]

No. 76-1114. Califo rnia  et  al . v . Southland  Royalty  
Co. et  al . ;

No. 76-1133. El  Paso  Natural  Gas  Co . v . Southl and  
Royalt y  Co . et  al . ; and

No. 76-1587. Federa l  Energy  Regulatory  Comm iss ion  
v. Southlan d  Royalty  Co . et  al . C. A. 5th Cir. [Certiorari 
granted sub nom. Federal Power Comm’n v. Southland 
Royalty Co., 433 U. S. 907.] These cases restored to calendar 
for reargument. Mr . Justi ce  Stewart  and Mr . Justice  
Powell  took no part in the consideration or decision of this 
order.

No. 77-152. Beth  Israel  Hospi tal  v . National  Labor  
Relat ions  Board . C. A. 1st Cir. [Certiorari granted, 434 
U. S. 1033.] Motion of Massachusetts Hospital Workers 
Union, Local 880, for leave to intervene granted.

No. 77-369. Furnco  Construc tion  Corp . v . Wate rs  
et  al . C. A. 7th Cir. [Certiorari granted, 434 U. S. 996.] 
Motion of the Solicitor General for leave to participate in oral 
argument as amicus curiae denied.

No. 77-510. United  States  v . New  Mexico . Sup. Ct. 
N. M. [Certiorari granted, 434 U. S. 1008.] Motion of 
National Wildlife Federation et al. to file a brief as amid curiae 
denied.
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No. 77-575. John  et  al . v . Miss iss ipp i ; and
No. 77-836. Unite d  State s  v . John  et  al . C. A. 5th Cir. 

[Probable jurisdiction postponed, 434 U. S. 1032.] Joint 
motion for additional time for oral argument granted and 30 
additional minutes allotted for that purpose.

No. 77-1098. Bell , Securities  Commis sio ner  of  Arkan -
sas  v. Internat ional  Trading , Ltd ., et  al . Sup. Ct. Ark. 
The Solicitor General is invited to file a brief in this case 
expressing the views of the United States.

No. 77-1289. Lutheran  Hospi tal  of  Milwaukee , Inc . v . 
Nation al  Labor  Relat ions  Board . C. A. 7th Cir. Motion 
of petitioner to consolidate with No. 77-152, Beth Israel 
Hospital v. National Labor Relations Board [certiorari granted, 
434 U. S. 1033], denied.

No. 77-6321.. Payto n  v . Harris , Warden , et  al . Motion 
for leave to file petition for writ of habeas corpus denied.

Certiorari Granted
No. 77-961. New  York  Tele phone  Co . et  al . v . New  

York  State  Departme nt  of  Labor  et  al . C. A. 2d Cir. 
Certiorari granted. Reported below: 566 F. 2d 388.

No. 77-968. Detr oit  Edison  Co . v . National  Labor  Re -
lations  Board . C. A. 6th Cir. Certiorari granted. Reported 
below: 560 F. 2d 722.

Certiorari Denied. (See also Nos. 77-1100 and 77-6162, 
supra.)

No. 77-674. The  Tamano  et  al . v . Unite d  State s  et  al . 
C. A. 1st Cir. Certiorari denied. Reported below: 564 F. 2d 
964.

No. 77-686. Chiapp e v . United  State s . C. A. 2d Cir. 
Certiorari denied. Reported below : 562 F. 2d 39.
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No. 77-736. New  York  Stock  Excha nge , Inc ., et  al . v . 
Heimann , Compt roller  of  the  Currency . C. A. D. C. Cir. 
Certiorari denied. Reported below: 183 U. S. App. D. C. 217, 
562 F. 2d 736.

No. 77-787. Tidw ell  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below : 559 F. 2d 262.

No. 77-898. Pomp oni o  et  al . v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Reported below: 563 F. 2d 659.

No. 77-900. Velsicol  Chemical  Corp . v . Unite d  State s . 
C. A. 7th Cir. Certiorari denied. Reported below : 561 F. 2d 
671.

No. 77-901. Frakes  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 564 F. 2d 821.

No. 77-903. Myers  v . Illinoi s . Sup. Ct. Ill. Certiorari 
denied. Reported below: 67 Ill. 2d 308, 367 N. E. 2d 949.

No. 77-917. Whites ide  & Co. et  al . v . National  Ass ocia -
tion  of  Securit ies  Dealers , Inc ., et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 557 F. 2d 1118.

No. 77-936. Coast al  States  Petrochemi cal  Co . v . 
United  States . Ct. Cl. Certiorari denied. Reported be-
low: 214 Ct. Cl. 520, 559 F. 2d 1.

No. 77-946. Iannone  et  al . v . Unite d  States . C. A. 2d 
Cir. Certiorari denied.

No. 77-948. Zannino  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 566 F. 2d 1171.

No. 77-956. Parke , Davis  & Co. v. Calif ano , Secre tary  
of  Health , Education , and  Welfare , et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 564 F. 2d 1200.

No. 77-974. Hall  v . United  States . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 559 F. 2d 1160.
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No. 77-962. Hawai ian  Telep hone  Co . et  al . v . Hawaii  
Departm ent  of  Labor  and  Indus tri al  Relations  et  al . 
C. A. 9th Cir. Certiorari before judgment denied.

No. 77-996. Poe  v . Stetson , Secretar y  of  the  Air  Force , 
et  al . C. A. 9th Cir. Certiorari denied. Reported below: 
562 F. 2d 56.

No. 77-997. Hawai i v . Consumer  Product  Safety  Com -
mis si on  et  al . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 185 U. S. App. D. C. 133, 566 F. 2d 798.

No. 77-998. Loga l  v . Crus e  et  al . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 267 Ind. 83, 368 N. E. 2d 
235.

No. 77-1029. Clay  v . Bomar . C. A. 6th Cir. Certiorari 
denied.

No. 77-1076. Massac husett s v . Dusti n . Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 373 Mass. 612, 
368 N. E. 2d 1388.

No. 77-1082. Joyner  v . Phelps , Warden . Sup. Ct. La. 
Certiorari denied. Reported below: 352 So. 2d 187.

No. 77-1084. Barbee  v . North  Carolina . Ct. App. N. C. 
Certiorari denied. Reported below: 34 N. C. App. 66, 237 
S. E. 2d 352.

No. 77-1088. Chest nutt  Corp . v . Galfand  et  al . C. A. 
2d Cir. Certiorari denied.

No. 77-1103. Bryan  v . Merrill  Lynch , Pierce , Fenner  
& Smith , Inc . C. A. 4th Cir. Certiorari denied. Reported 
below: 565 F. 2d 276.

No. 77-1112. Duke  v . Unite d  Stat es  Steel  Corp , et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 560 F. 2d 
1022.
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No. 77-1114. Terne s  v . North  Dakota . Sup. Ct. N. D. 
Certiorari denied. Reported below: 259 N. W. 2d 296.

No. 77-1139. Burnett  v . Arkansas . Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 262 Ark. 235, 556 S. W. 2d 
653.

No. 77-1178. Quinn  v . Kansas  Powe r  & Light  Co. 
C. A. 10th Cir. Certiorari denied.

No. 77-1187. Black  et  al . v . United  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 569 F. 2d 1111.

No. 77-1204. Rodrig uez  v . United  States ; and
No. 77-1212. Rodriguez  v . Unit ed  State s . C. A. 3d Cir.

Certiorari denied. Reported below: 568 F. 2d 771.
No. 77-1215. Cady  v . Unite d  States . C. A. 8th Cir. 

Certiorari denied. Reported below: 567 F. 2d 771.

No. 77-5832. Cole  v . Illinois . App. Ct. Ill., 5th Dist. 
Certiorari denied. Reported below: 50 Ill. App. 3d 133, 365 
N. E. 2d 133.

No. 77-5875. Duke  v . Unit ed  Stat es . C. A. 2d Cir. 
Certiorari denied.

No. 77-5884. Welc h v . Evans  et  al . C. A. ,4th Cir. 
Certiorari denied. Reported below: 564 F. 2d 94.

No. 77-5895. Rudolp h v . Wiscons in . Sup. Ct. Wis. 
Certiorari denied. Reported below: 78 Wis. 2d 435, 254 N. W. 
2d 471.

No. 77-5971. Myers  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 564 F. 2d 1329.

No. 77-6008. Asumans i v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 566 F. 2d 1173.

No. 77-6037. Wylie  v . United  States . C. A. D. C. Cir. 
Certiorari denied. Reported below: 186 U. S. App. D. C. 231, 
569 F. 2d 62.
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No. 77-6038. Lew is  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 567 F. 2d 785.

No. 77-6051. Chalk  v . Secre tary  of  Labor  et  al . C. A. 
D. C. Cir. Certiorari denied. Reported below: 184 U. S. 
App. D. C. 189, 565 F. 2d 764.

No. 77-6056. Clark  v . Benson , Warden . C. A. 10th Cir. 
Certiorari denied.

No. 77-6061. Evans  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 559 F. 2d 244.

No. 77-6134. Peterson  v . Maryla nd . Ct. App. Md. 
Certiorari denied. Reported below: 281 Md. 309, 379 A. 2d 
164.

No. 77-6138. Arias  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 566 F. 2d 1184.

No. 77-6142. Jenkin s  v . Distr ict  of  Columb ia . C. A. 
D. C. Cir. Certiorari denied.

No. 77-6153. Ricks  v . Hopp er , Warden . Sup. Ct. Ga. 
Certiorari denied.

No. 77-6154. Broomf ield  v . Wain wri ght , Secretar y , 
Dep artment  of  Offe nder  Rehabil itat ion  of  Flori da . 
C. A. 5th Cir. Certiorari denied.

No. 77-6163. Fahrig  et  al . v . Berger  et  al . Ct. App. 
Ohio, Montgomery County. Certiorari denied.

No. 77-6166. Tenn  art  v. Louis iana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 352 So. 2d 629.

No. 77-6168. Cloudy  v . Indiana . Ct. App. Ind. Cer-
tiorari denied.

No. 77-6169. Murray  v . Calif ano , Secretar y , Depar t -
ment  of  Health , Education , and  Welfare . C. A. 4th Cir. 
Certiorari denied. Reported below: 565 F. 2d 157.
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No. 77-6171. Exum  v . Perini , Correcti onal  Superi n -
tendent . C. A. 6th Cir. Certiorari denied.

No. 77-6173. Green  v . Warden , Maryla nd  State  Peni -
tentiary . C. A. 4th Cir. Certiorari before judgment denied.

No. 77-6179. Naylor  v . Superior  Court  of  Arizona , 
Count y  of  Maricopa , et  al . C. A. 9th Cir. Certiorari de-
nied. Reported below: 558 F. 2d 1363.

No. 77-6182. Tippe tt  v . Miss ouri . Ct. App. Mo., St. 
Louis Dist. Certiorari denied. Reported below: 558 S. W. 2d 
288.

No. 77-6183. Willi ams  et  al . v . Hoyt  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 556 F. 2d 1336.

No. 77-6185. Rogers  v . Thirty -Seventh  Judicial  Court  
et  al . C. A. 10th Cir. Certiorari denied.

No. 77-6207. Cardil lo  v . Bell , Attorney  General , 
et  al . C. A. 3d Cir. Certiorari denied. Reported below: 
562 F. 2d 43.

No. 77-6214. Simp son  v . Kreiger , Sheriff . C. A. 6th 
Cir. Certiorari denied. Reported below: 565 F. 2d 390.

No. 77-6220. Pico -Zazuet a  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 564 F. 2d 1367.

No. 77-6243. Smith  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied.

No. 77-6249. Howze  v . Unite d  State s . C. A. 5th Cir.
Certiorari denied. Reported below: 567 F. 2d 389.

No. 77-6257. Hudson  v . United  States . C. A. 4th Cir.
Certiorari denied. Reported below: 566 F. 2d 889.

No. 77-6262. Bull  v . Unite d States . C. A. 4th Cir.
Certiorari denied. Reported below: 565 F. 2d 869.
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No. 77-6264. Kulas  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6269. Montes -Zarate  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 552 F. 2d 1330.

No. 77-6284. Ilacq ua  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 562 F. 2d 399.

No. 77-6311. Eckert  v . Hewitt  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 77-318. Shang , Acting  Commi ssi oner , Departm ent  
of  Social  Services  of  New  York  v . Holley  et  al . C. A. 2d 
Cir. Motion of respondents Holley et al. for leave to proceed 
in forma pauperis granted. Certiorari denied. Reported be-
low: 553 F. 2d 845.

No. 77-958. Pennsylvania  v . Jones , aka  Friday . Sup. 
Ct. Pa. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Reported below: 474 
Pa. 364, 378 A. 2d 835.

No. 77-1075. American  Society  of  Travel  Agents , Inc ., 
et  al . v. Blumenthal , Secret ary  of  the  Treasur y , et  al . 
C. A. D. C. Cir. Certiorari denied. Mr . Just ice  Brennan , 
Mr . Just ice  White , and Mr . Justice  Powell  would grant 
certiorari. Reported below: 184 U. S. App. D. C. 253, 566 F. 
2d 145.

Rehearing Denied
No. 77-584. Neust ein  v . Unite d  States , 434 U. S. 1062;
No. 77-5515. Hamp ton  v . Unite d  States , 434 U. S. 1071; 

and
No. 77-5804. Simmon s  et  al . v . Unite d  States , 434 U. S. 

1074. Petitions for rehearing denied.

No. 77-5328. Hilli ard  v . Estel le , Correct ions  Direc -
tor , 434 U. S. 1016. Motion for leave to file petition for 
rehearing denied.
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Affirmed on Appeal

No. 77-980. Lewis  v . Cow en  et  al . Affirmed on appeal 
from D. C. E. D. Pa. Mr . Justice  Brennan  and Mr . Just ice  
Powell  would note probable jurisdiction and set case for oral 
argument. Reported below: 443 F. Supp. 544.

Appeal Dismissed
No. 77-1026. Riley , a  minor , by  Gibbs  v . Ohio  et  al . 

Appeal from Ct. App. Ohio, Franklin County, dismissed for 
want of substantial federal question.

Certiorari Granted—Vacated and Remanded
No. 77-85. Small ing , Super intendent  of  Unif ied  

School  Distri ct  No . 480, Seward  County , Kansa s , et  al . v . 
Epperson  et  al . C. A. 10th Cir. Certiorari granted, judg-
ment vacated, and case remanded for further consideration in 
light of Carey v. Piphus, ante, p. 247. Reported below: 551 
F. 2d 254.

Miscellaneous Orders
No. A-636 (77-6111). Brown  v . Unite d  Stat es . C. A. 

2d Cir. Application for stay, presented to Mr . Justice  
Stevens , and by him referred to the Court, denied.

No. A-776. Keogh  v . Main  XX XVI, Inc . County Ct. 
of Law No. 3, Harris County, Tex. Application for stay, 
presented to Mr . Justi ce  Marsh all , and by him referred to 
the Court, denied.

No. D-122. In  re  Dis barme nt  of  Stillo . Disbarment 
entered. [For earlier order, see 434 U. S. 979.]

No. D-125. In  re  Disb arment  of  Duden . Disbarment 
entered. [For earlier order, see 434 U. S. 980.]

No. D-126. In re  Disbarment  of  Spar . Disbarment 
entered. [For earlier order, see 434 U. S. 980.]
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No. D-127. In  re  Disbarment  of  Gonzalez . Disbar-
ment entered. [For earlier order, see 434 U. S. 980.]

No. D-128. In  re  Dis barm ent  of  Kell ogg . Disbarment 
entered. [For earlier order see 434 U. S. 980.]

No. D-132. In  re  Dis barm ent  of  Esse r . It is ordered 
that Gene Ira Esser of New York, N. Y., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. D-133. In  re  Disbarment  of  Chu . It is ordered 
that Gene Loy Chu of New York, N. Y., be suspended from 
the practice of law in this Court and that a rule issue, return-
able within 40 days, requiring him to show cause why he 
should not be disbarred from the practice of law in this Court.

No. 77-529. Wise , Mayor  of  Dallas , et  al . v . Lipsco mb  
et  al . C. A. 5th Cir. [Certiorari granted, 434 U. S. 1008.] 
Motion of the Solicitor General for leave to participate in oral 
argument as amicus curiae granted and 15 minutes allotted for 
that purpose, provided that the brief of the United States is 
filed on or before April 10, 1978. If the brief is timely filed, 
appellants also allotted an additional 15 minutes for oral 
argument.

No. 77-888. Vitek , Correction al  Direc tor , et  al . v . 
Jones  et  al . D. C. Neb. [Probable jurisdiction noted, 434 
U. S. 1060.] Motion of appellee Jones for leave to proceed 
herein in forma pauperis granted. Motion for appointment 
of counsel granted, and it is ordered that Thomas A. Wurtz, 
Esquire, of Lincoln, Neb., be appointed to serve as counsel 
for appellee Jones in this case.

No. 77-1207. Blum , Acting  Commi ssione r , Depar tment  
of  Social  Servic es  of  New  York , et  al . v . Toomey  et  ux . 
C. A. 2d Cir. The Solicitor General is invited to file a brief in 
this case expressing the views of the United States.
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No. 77-6354. Northern  v . Departme nt  of  Human  Serv -
ices  of  Tennes se e . Appeal from Sup. Ct. Tenn. Motion to 
expedite denied.

No. 77-1037. Renwi ck  v . United  States  Court  of  Ap-
peals  for  the  Second  Circuit  et  al . Motion for leave to file 
petition for writ of mandamus and/or other relief denied.

Certiorari Granted
No. 77-1051. Givhan  v . Wes tern  Line  Consoli dated  

School  Dis trict  et  al . C. A. 5th Cir. Certiorari granted. 
Reported below: 555 F. 2d 1309.

Certiorari Denied
No. 77-570. Avery  v . New  England  Tele phone  & Tele -

graph  Co. C. A. 2d Cir. Certiorari denied. Reported be-
low: 559 F. 2d 1202.

No. 77-805. Franklin  v . Georgia . Ct. App. Ga. Cer-
tiorari denied. Reported below: 143 Ga. App. 3, 237 S. E. 2d 
425.

No. 77-851. Fernan dez  v . Unit ed  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 556 F. 2d 1246.

No. 77-855. Warner -Lambert  Co . v . Federal  Trade  
Commis sion ; and

No. 77-1118. Federal  Trade  Comm iss ion  v . Warner - 
Lamber t  Co. C. A. D. C. Cir. Certiorari denied. Reported 
below: 183 U. S. App. D. C. 230, 562 F. 2d 749.

No. 77-870. Miss ouri  Pacif ic  Railro ad  Co . v . City  of  
Palestine , Texas , et  al . C. A. 5th Cir. Certiorari denied. 
Reported below: 559 F. 2d 408.

No. 77-885. Commi ssione r  of  Education  of  New  Jers ey  
et  al . v. Board  of  Education  of  the  North  Hunterdon  
Region al  High  School , Town shi p of  Franklin , et  al . 
Sup. Ct. N. J. Certiorari denied. Reported below: 74 N. J. 
345, 378 A. 2d 218.
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No. 77-939. Blizz ard  v . Mahan , Pris on  Superi ntend -
ent , et  al . C. A. 4th Cir. Certiorari denied.

No. 77-959. Hulver  v . United  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 562 F. 2d 1132.

No. 77-960. Clinton  Municip al  Separate  School  Dis -
trict  v. United  States . C. A. 5th Cir. Certiorari denied. 
Reported below: 560 F. 2d 1188.

No. 77-976. Davis  v . Unite d States . C. A. 5th Cir. 
Certiorari denied. Reported below: 564 F. 2d 688.

No. 77-999. Helfer  v . Unite d  States ;
No. 77-5991. Gentry  v . Unit ed  States ; and
No. 77-6052. Hornste in  v . United  Stat es . C. A. 7th 

Cir. Certiorari denied. Reported below: 563 F. 2d 836.

No. 77-1001. Markley  et  al . v . United  States . C. A. 
1st Cir. Certiorari denied. Reported below: 567 F. 2d 523.

No. 77-1005. Brown  v . United  States . C. A. 6th dr. 
Certiorari denied.

No. 77-1034. Nogueras  et  al . v . Puerto  Rico  Interna -
tional  Airli nes , Inc ., et  al . C. A. 1st Cir. Certiorari 
denied.

No. 77-1035. Vice  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 562 F. 2d 1004.

No. 77-1043. Stifel , Nicolaus  & Co., Inc ., et  al . v . 
Garnatz . C. A. 8th Cir. Certiorari denied. Reported be-
low: 559 F. 2d 1357.

No. 77-1073. Lee  Pharm aceu tic als  v . Unite d States  
Distr ict  Court  for  the  Centra l  Distr ict  of  Calif orni a  
(Den -Mat , Inc ., et  al ., Real  Parties  in  Interest ). C. A. 
9th dr. Certiorari denied.
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No. 77-1085. American  Biltrite , Inc ., et  al . v . United  
States  et  al . C. A. 6th Cir. Certiorari denied. Reported 
below: 559 F. 2d 1221.

No. 77-1113. Lozada  v . New  York . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 57 
App. Div. 2d 907, 394 N. Y. S. 2d 460.

No. 77-1116. Toro  Co. et  al . v . Alsop , U. S. Dis trict  
Judge , et  al . C. A. 8th Cir. Certiorari denied. Reported 
below: 565 F. 2d 998.

No. 77-1121. State  Comp ensa tion  Insuranc e Fund  v . 
Worker s ’ Compensation  Appeals  Board  of  Calif orni a  
et  al . Sup. Ct. Cal. Certiorari denied.

No. 77-1127. Brown  v . Unite d  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 567 F. 2d 389.

No. 77-1141. Walter  E. Hell er  & Co. v. First  Virgi nia  
Bankshares . C. A. 5th Cir. Certiorari denied. Reported 
below: 559 F. 2d 1307.

No. 77-1183. City  of  Evanston , Illi nois  v . Andruss  
et  al . Sup. Ct. Ill. Certiorari denied. Reported below: 68 
Ill. 2d 215, 369 N. E. 2d 1258.

No. 77-1206. Gambin o  et  al . v . United  States . C. A. 
2d Cir. Certiorari denied. Reported below: 566 F. 2d 414.

No. 77-1216. Duhon  et  al . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 565 F. 2d 345.

No. 77-1224. Fost er  et  ux . v . Unite d  States . C. A. 9th 
Cir. Certiorari denied.

No. 77-1230. Taylor  v . United  States . C. A. 7th Cir. 
Certiorari denied. Reported below: 569 F. 2d 448.

No. 77-1233. Odneal  et  al . v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 565 F. 2d 598.
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No. 77-1238. Levatino  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 564 F. 2d 414.

No. 77-5539. Walki ng  Crow  v . Unite d  States . C. A. 
8th Cir. Certiorari denied. Reported below: 560 F. 2d 386.

No. 77-5855. Rapp  v . Unite d States . C. A. 8th Cir. 
Certiorari denied. Reported below: 564 F. 2d 101.

No. 77-5916. Manson  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Reported below: 71 Cal. App. 
3d 1,139 Cal. Rptr. 275.

No. 77-5954. Carey  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 565 F. 2d 545.

No. 77-5987. Scott  v . Unite d States . C. A. 6th Cir. 
Certiorari denied.

No. 77-6014. Albert  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 568 F. 2d 489.

No. 77-6027. Silberb erg  et  al . v . Unite d  States . C. A. 
2d Cir. Certiorari denied.

No. 77-6046. Whitney  v . Unit ed  States . C. A. 9th Cir. 
Certiorari denied.

No. 77-6071. Abas cal  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 564 F. 2d 821.

No. 77-6079. Smith  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 565 F. 2d 159.

No. 77-6090. Lew is  v . Chave z , Correctional  Superi n -
tendent . C. A. 9th Cir. Certiorari denied.

No. 77-6106. Tyler  v . United  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 565 F. 2d 160.

No. 77-6135. De Shazo  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 565 F. 2d 893.
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No. 77-6144. Adcock  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 571 F. 2d 582.

No. 77-6189. Cohen  v . New  York . App. Div., Sup. Ct. 
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 
59 App. Div. 2d 1066,399 N. Y. S. 2d 552.

No. 77-6190. Pevlor  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied.

No. 77-6193. Harris , aka  Davis  v . United  States ; and
No. 77-6195. Felder  v . United  Stat es . C. A. 3d Cir. 

Certiorari denied. Reported below: No. 77-6193, 568 F. 2d 
771; No. 77-6195, 568 F. 2d 770.

No. 77-6197. Ratlif f  v , Ohio . Sup. Ct. Ohio. Certio-
rari denied.

No. 77-6198. Lyle  v . Wyrick , Warden . C. A. 8th Cir. 
Certiorari denied. Reported below: 565 F. 2d 529.

No. 77-6199. Thunde rshie ld  v . Solem , Warden , et  al . 
C. A. 8th Cir. Certiorari denied. Reported below: 565 F. 2d 
1018.

No. 77-6203. Zink  v . Estel le , Correct ions  Direc tor . 
C. A. 5th Cir. Certiorari denied.

No. 77-6210. Staff ord  v . Weber  et  al . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 77-6213. Hernandez  et  al . v . Colorado . C. A. 10th 
Cir. Certiorari denied.

No. 77-6223. Gris more  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Reported below: 564 F. 2d 929.

No. 77-6224. Schoultz  v . Sherif f , Carso n  City , Nevada . 
C. A. 9th Cir. Certiorari denied. Reported below: 568 F. 2d 
778.
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No. 77-6227. Punch  et  al . v . Unite d  Stat es . Ct. App. 
D. C. Certiorari denied. Reported below: 377 A. 2d 1353.

No. 77-6232. Henderson  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 565 F. 2d 1119.

No. 77-6240. Barney  v . United  States . C. A. 9th dr. 
Certiorari denied. Reported below: 568 F. 2d 134.

No. 77-6266. Mora  v . United  States . C. A. 10th dr. 
Certiorari denied.

No. 77-6270. Godin  v . United  Stat es . C. A. 10th Cir. 
Certiorari denied.

No. 77-6272. Daniels  v . Ohio . Ct. App. Ohio, Hamilton 
County. Certiorari denied.

No. 77-6275. Montoya  v . Unite d  States . C. A. 5th dr. 
Certiorari denied. Reported below: 568 F. 2d 1368.

No. 77-6281. Speadling  v . Unite d  Stat es . C. A. 7th dr.
Certiorari denied. Reported below: 570 F. 2d 348.

No. 77-6292. Gray  v . Unite d Stat es . C. A. 5th Cir.
Certiorari denied. Reported below: 565 F. 2d 881.

No. 77-6294. Summers  v . Unite d  States . C. A. 5th Cir.
Certiorari denied. Reported below: 565 F. 2d 161.

No. 77-6295. Frankli n  v . United  States . C. A. 8th dr. 
Certiorari denied. Reported below: 568 F. 2d 1156.

No. 77-6298. Carbajal  v . United  States . C. A. 9th Cir.
Certiorari denied. Reported below: 570 F. 2d 352.

No. 77-6302. Cerkl  v . Unite d  States . C. A. 9th dr.
Certiorari denied. Reported below: 570 F. 2d 352.

No. 77-6306. Murphy  v . United  States . C. A. 3d Cir.
Certiorari denied. Reported below: 569 F. 2d 771.
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No. 77-6312. Peders on  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 568 F. 2d 779.

No. 77-6314. Enriquez -Palafox  v . United  States . 
C. A. 9th Cir. Certiorari denied. Reported below: 570 F. 2d 
352.

No. 77-6316. Parker  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 566 F. 2d 1304.

No. 77-6319. Mullholan  v . United  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 570 F. 2d 353.

No. 77-6327. Moore  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied. Reported below: 571 F. 2d 154.

No. 77-6334. Simp kins  v . Unite d  Stat es . C. A. 4th Cir. 
Certiorari denied. Reported below: 568 F. 2d 774.

No. 77-1108. Antal  v . Boyle  et  al . C. A. D. C. Cir. 
Certiorari denied. Mr . Just ice  Brennan  and Mr . Justi ce  
Powe ll  would grant certiorari. Reported below: 185 U. S. 
App. D. C. 245, 567 F. 2d 112.

No. 77-1111. Colorado  v . Bramlet t . Sup. Ct. Colo. 
Motion of respondent for leave to proceed in jorma pauperis 
granted. Certiorari denied. Reported below: 194 Colo. 205, 
573 P. 2d 94.

No. 77-1132. New  Mexico  ex  rel . Environme ntal  Im-
provem ent  Agency  v . Albuquerque  Publish ing  Co . Sup. 
Ct. N. M. Certiorari denied, it appearing that the judgment 
below rests upon adequate state grounds. Reported below: 
91 N. M. 125,571 P. 2d 117.

No. 77-1175. Illinois  v . Pendleton . App. Ct. Ill., 1st 
Dist. Motion of respondent for leave to proceed in jorma 
pauperis granted. Certiorari denied, it appearing that the 
judgment below rests upon adequate state grounds. Reported 
below: 52 Ill. App. 3d 241, 367 N. E. 2d 196.
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No. 77-5874. Little  v . Arkansas . Sup. CL Ark. Cer-
tiorari denied. Reported below: 261 Ark. 859, 554 S. W. 2d 
312.

Mr . Justice  Marsh all , with whom Mr . Just ice  Bren -
nan  joins, dissenting.

I would grant certiorari to resolve the question whether, 
before a juvenile waives her constitutional rights to remain 
silent and consult with an attorney, she is entitled to compe-
tent advice from an adult who does not have significant con-
flicts of interest.

Petitioner, a girl of “low dull normal” intelligence,1 has been 
sentenced to spend the rest of her life in prison for a crime 
that occurred when she was 13 years old.1 2 Her conviction for 
the murder of her father was based in large part on incriminat-
ing statements that she made on three occasions. The most 
important of these statements was a lengthy confession given 
at the county juvenile home on the day of the murder, in the 
presence of her mother, a probation officer, a prosecuting 
attorney, and two sheriff’s deputies.

Prior to making this confession, petitioner spent 10-15 
minutes alone with her mother, who had earlier been ques-
tioned by the police concerning the murder and who believed 
that she was herself a suspect. 261 Ark. 859, 866-867, 554 
S. W. 2d 312, 314-315 (1977). The mother emerged from 
this meeting, “lookfing] as if she had been crying,” and stated 

1261 Ark. 859, 870, 554 8. W. 2d 312, 317 (1977). The psychiatrist who 
made this observation had been called by the State at a pretrial hearing 
on petitioner’s suppression motion. He also stated that petitioner had 
“basic insecurity and inadequacy” and that she was “fearful of doing the 
wrong thing.” Ibid.

2 The opinion of the Arkansas Supreme Court suggests at one point that 
petitioner might have been 14 years old, id., at 863, 554 S. W. 2d, at 313, 
but assumes at another point that petitioner was 13, id., at 876, 554 S. W. 
2d, at 320-321. The State here concedes that petitioner was 13. Brief 
in Opposition 5.
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that petitioner wanted to confess. Id., at 867, 554 S. W. 2d 
at 315. Petitioner then was advised of her rights under the 
Fifth and Sixth Amendments, pursuant to Miranda V. Arizona, 
384 U. S. 436 (1966).3 She said that she understood her 
rights and wished to talk. Her confession was tape-recorded 
and, along with testimony concerning petitioner’s other self-
incriminating statements,4 was introduced at trial over timely 
objection. Petitioner’s subsequent conviction was affirmed 
by the Arkansas Supreme Court.

The issue presented here is an important one. In In re 
Gault, 387 U. S. 1 (1967), this Court recognized that “special 
problems may arise with respect to waiver of the [Fifth 
Amendment] privilege by or on behalf of children” and that 
“the greatest care must be taken to assure that ... [a child’s 
confession] was not the product of ignorance of rights or of 
adolescent fantasy, fright or despair.” Id., at 55. Several 
years earlier, in Gallegos v. Colorado, 370 U. S. 49 (1962), the 
Court observed that “a 14-year-old boy, no matter how 
sophisticated, ... is unable to know how to protect his own 
interests or how to get the benefits of his constitutional 
rights.” Id., at 54. In both of these cases, convictions of 

3 Petitioner had been given Miranda warnings at least once prior to this 
time, see n. 4, infra, and her rights had been separately explained to her 
mother, 261 Ark., at 866-867, 554 S. W. 2d, at 315.

4 Petitioner had earlier stated, while being taken to the juvenile home by 
deputy sheriffs, that she had “ 'done it.’ ” Id., at 866, 554 S. W. 2d, at 315. 
It is not clear whether this brief statement was made spontaneously or in 
response to questioning by the sheriffs. Compare ibid., with id., at 872, 
554 8. W. 2d, at 318. Miranda warnings had been given before petitioner 
spoke.

The final set of statements made by petitioner and used against her were 
made at a juvenile home where petitioner was held for several months. 
She developed a close relationship with a “house mother,” who later testified 
that petitioner had admitted to her that petitioner had committed the 
crime partly out of fear of her father’s sexual advances. Id., at 872-873, 
554 S. W. 2d, at 318. There is no indication that the house mother ever 
advised petitioner of her rights.
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juveniles were reversed, in part because they had not had an 
opportunity to consult with a relative or lawyer prior to con-
fessing. See 387 U. S., at 56; 370 U. S., at 54.5 6

Requiring that a child receive adult advice before making a 
confession ensures that the child is protected from “his own 
immaturity,” thereby “put[ting] him on a less unequal footing 
with his interrogators. Ibid? Petitioner here did con-
sult with her mother before she made her statement. The 
mother, however, was plainly not in a position to provide 
rational advice with only the child’s interests in mind, especially 
on the day of the murder. The mother had been through the 
traumatic experience of having her husband shot while he slept 
next to her, and then had suffered the additional trauma of 
believing herself to be a suspect, see supra, at 957. Like her 
daughter, the mother had been given tranquilizers not long 
before the confession was made. 261 Ark., at 869-872, 554 
S. W. 2d, at 316-318. The mother’s testimony indicates 
understandable confusion and incomprehension at the time her 
daughter’s rights were explained to her:

“I didn’t know what to do. I didn’t have nobody there 
with me, and being under this shock, and then them 

5 See also Haley v. Ohio, 332 U. S. 596, 599-600 (1948):
“[W]hen, as here, a mere child—an easy victim of the law—is before us, 
special care in scrutinizing the record must be used. Age 15 is a tender 
and difficult age for a boy of any race. He cannot be judged by the more 
exacting standards of maturity. That which would leave a man cold and 
unimpressed can overawe and overwhelm a lad in his early teens. . . . 
[W]e cannot believe that a lad of tender years is a match for the police in 
such a contest. He needs counsel and support if he is not to become the 
victim first of fear, then of panic. He needs someone on whom to lean lest 
the overpowering presence of the law, as he knows it, crush him.”

6 Many state courts have required that a child receive competent parental 
or other adult advice before waiving constitutional rights. See, e. g., 
Lewis v. State, 259 Ind. 431, 436-440, 288 N. E. 2d 138, 141-143 (1972); 
In re K. W. B., 500 S. W. 2d 275, 279-283 (Mo. App. 1973); Common-
wealth v. Webster, 466 Pa. 314, 320-328, 353 A. 2d 372, 375-379 (1975). 
See also Weatherspoon v. State, 328 So. 2d 875, 876 (Fla. App. 1976).
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coming and picking her up, and I was sedated, she was 
sedated. ... I was trying to make funeral arrange-
ments. ... I didn’t know. I’d never been through a 
shock like this.” Tr. 172,173,175-176.

Under the circumstances, it is hardly surprising that the 
mother cried when she was supposed to be giving dispassionate 
advice, see supra, at 957-958, and then urged her daughter to 
confess, 261 Ark., at 869, 554 S. W. 2d, at 316.

We recognized in Gault that the “competence of parents” is 
a relevant factor in determining the validity of a waiver of 
rights by a child. 387 U. S., at 55. When the parent is 
emotionally distraught, crying, and under the influence of 
drugs, not only is her advice likely to be less than “compe-
tent,” but the parent’s demeanor may well have an adverse 
effect on the child’s ability to make a knowing waiver of her 
own rights. And to uphold a child’s waiver on the ground 
that she received parental advice is surely questionable when 
the parent has two obvious conflicts of interest, one arising 
from the possibility that the parent herself is a suspect, and 
the other from the fact that she is “advising” the person 
accused of killing her spouse.

The difficulties inherent in a situation like that presented 
here have been recognized by lower courts and commentators. 
See, e. g., McBride v. Jacobs, 101 U. S. App. D. C. 189, 190, 
247 F. 2d 595, 596 (1957) (parent may waive child’s rights if 
waiver is “intelligent [and] knowing” and “there is no conflict 
of interest between them”); Daniels v. State, 226 Ga. 269, 273, 
174 S. E. 2d 422, 424 (1970) (mother intoxicated; Gault 
requires “competent, sober mother”); Ezell v. State, 489 P. 2d 
781, 783-784 (Okla. Crim. App. 1971) (confession inadmissi-
ble despite presence of mother and legal guardian; no showing 
that either was “capable of protecting defendant’s constitu-
tional rights”); In re L. B., 33 Colo. App. 1, 4, 513 P. 2d 1069, 
1070 (1973) (father, incarcerated on drunkenness and other 
charges, taken from cell to advise son; parent’s “mere physical 
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presence” is not sufficient); Institute of Judicial Administra-
tion & American Bar Assn., Joint Commission on Juvenile 
Justice Standards, Standards Relating to Police Handling of 
Juvenile Problems 69-73 (tent, draft 1977); Note, 57 B. U. L. 
Rev. 778, 783, 787-788 (1977).

Under all of the circumstances, petitioner’s contention that 
there was no valid waiver of her rights deserves this Court’s 
plenary consideration. At the time that she made the deci-
sion to confess, this girl of “low dull normal” intelligence was 
not old enough, according to state law, to make decisions for 
herself on such other matters as marriage, voting, drinking 
alcoholic beverages, entering into an enforceable contract, 
initiating a lawsuit, and remaining in school.7 Her mother 
was hardly in a position to act on petitioner’s behalf on the 
day of the confession, as discussed above. In view of our 
reaffirmation only last Term that courts must “indulge in 
every reasonable presumption against waiver,” Brewer v. 
Williams, 430 U. S. 387, 404 (1977), I would grant the petition 
for certiorari.

Rehearing Denied
No. 77-646. Brand  v . Unite d  States , 434 U. S. 1063;
No. 77-856. Philli ps  Petroleum  Co . v . Shutts , Execu -

tor , et  al ., 434 U. S. 1068;
No. 77-883. Dapp olonia  v . Board  of  Chirop racti c  Ex -

amine rs  of  Florida , 434 U. S. 1056; and
No. 77-5174. Murry  v . United  Stat es , ante, p. 915. Pe-

titions for rehearing denied.

7 Ark. Stat. Ann. § 55-102 (Supp. 1977) ; Ark. Const. Art. 3, § 1, Ark. 
Stat. Ann. §3-212 (1976) and §§48-902.1 to 48-903.2 (1977); Robertson 
v. King, 225 Ark. 276, 278-279, 280 S. W. 2d 402, 403-404 (1955); Ark. 
Stat. Ann. § 27-823 (1962) and § 80-1502 (1960). In addition, a child of 
petitioner’s age in Arkansas may not, inter alia, give blood or obtain a 
tattoo without parental consent, §§ 82-1606 (Supp. 1977), 41-2468 (1977) ; 
play cards in a “saloon,” § 41-2459; “frequent” any “pool-hall,” § 41-2461; 
or operate a motor vehicle, §§ 75-310,75-324 (Supp. 1977).
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No. 77-5419. Twyman  v . et  al ., 434 U. S.
1071;

No. 77-5695. Moore  v . Briert on , Warden , 434 U. S. 1088;
No. 77-5721. Thornton  v . Georgia , 434 U. S. 1073;
No. 77-5748. Smith  v . Unite d  States , ante, p. 915;
No. 77-5811. Gilbert  v . Yalanzon , 434 U. S. 1049;
No. 77-5870. Barnett  et  ux . v . Cisneros  et  al ., 434 U. S. 

1075;
No. 77-5963. Raitpo rt  v . Bank  & Trus t  Comp any  of  

Old  York  Road  et  al ., 434 U. S. 1077 ;
No. 77-6000. Haley  v . Florida , ante, p. 906; and
No. 77-6006. Tyler  v . Peach  et  al ., ante, p. 906. Peti-

tions for rehearing denied.

No. 77-5048. Dudar  v . United  States , 434 U. S. 864. 
Motion for leave to file petition for rehearing denied.

Apri l  17, 1978

Affirmed on Appeal
No. 77-971. North  Carolin a  ex  rel . Morro w  et  al . v . 

Califano , Secre tary  of  Health , Education , and  Welfare , 
et  al . Appeal from D. C. E. D. N. C. Motions of Pacific 
Legal Foundation and Association of American Physicians & 
Surgeons, Inc., for leave to file briefs as amici curiae granted. 
Judgment affirmed. Reported below: 445 F. Supp. 532.

Appeals Dismissed
No. 77-981. M. R. T. S., Inc ., dba  Class ic  Cat  Theater  

v. Departm ent  of  Alcoholic  Beverage  Control  of  Cali -
for nia  et  al . Appeal from Ct. App. Cal., 4th App. Dist., 
dismissed for want of substantial federal question.

No. 77-982. Tase lli  et  al . v . Depar tment  of  Alcoh olic  
Beverage  Contro l  of  Califo rnia  et  al . Appeal from Ct. 
App. Cal., 2d App. Dist., dismissed for want of substantial 
federal question.
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No. 77-1179. Stockle r  v . Michi gan  et  al . Appeal from 
Ct. App. Mich, dismissed for want of substantial federal 
question. Reported below: 75 Mich. App. 640, 255 N. W. 2d 
718.

No. 77-1211. Regenold  v . Baby  Fold , Inc ., et  al . Ap-
peal from Sup. Ct. Ill. dismissed for want of substantial fed-
eral question. Reported below: 68 Ill. 2d 419, 369 N. E. 2d 
858.

No. 77-1188. Breza  v . City  of  Trim ont . Appeal from 
Sup. Ct. Minn, dismissed for want of jurisdiction. Treating 
the papers whereon the appeal was taken as a petition for 
writ of certiorari, certiorari denied.

No. 77-6228. Demers  v . Rhode  Island  et  al . Appeal 
from C. A. 1st Cir. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied.

No. 77-6231. Muka  v . Heff ron  et  al . Appeal from Ct. 
App. N. Y. dismissed for want of jurisdiction. Treating the 
papers whereon the appeal was taken as a petition for writ 
of certiorari, certiorari denied. Reported below: 42 N. Y. 
2d 823, 364 N. E. 2d 1344.

No. 77-6244. Marschal l  et  ux . v . Kris tensen  et  al . 
Appeal from Ct. App. Wash, dismissed for want of jurisdic-
tion. Treating the papers whereon the appeal was taken as 
a petition for writ of certiorari, certiorari denied.

No. 77-6313. Jenkins  v . Dis trict  of  Colum bia . Appeal 
from Ct. App. D. C. dismissed for want of jurisdiction. Treat-
ing the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari denied.

No. 77-6149. Harpe r  v . Duff ey . Appeal from D. C. 
Mass, dismissed for want of jurisdiction.
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Vacated and Remanded on Appeal
No. 77-16. United  State s  v . Department  of  Transp or -

tat ion  of  Georgia . Appeal from D. C. N. D. Ga. Judg-
ment vacated and case remanded for further consideration 
in light of Massachusetts v. United States, ante, p. 444.

Certiorari Granted—Vacated and Remanded. (See also No.
77-5898, ante, p. 559.)

No. 76-548. Balti more  Gas  & Electric  Co . et  al . v . 
Natural  Res ources  Defe nse  Council , Inc ., et  al . C. A. 
D. C. Cir. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Vermont Yankee 
Nuclear Power Corp. v. Natural Resources Defense Council, 
Inc., ante, p. 519. Mr . Justice  Powell  took no part in the 
consideration or decision of this case. Reported below: 178 
U. S. App. D. C. 336, 547 F. 2d 633.

No. 76-745. Long  Island  Lighting  Co . v . Lloyd  Harb or  
Study  Group , Inc . C. A. D. C. Cir. Certiorari granted, 
judgment vacated, and case remanded for further consider-
ation in light of Vermont Yankee Nuclear Power Corp. v. 
Natural Resources Defense Council, Inc., ante, p. 519. Mr . 
Justice  Powell  took no part in the consideration or decision 
of this case.

No. 77-947. Bordenk ircher , Penit enti ary  Superi n -
tend ent  v. Gaston . C. A. 6th Cir. Motion of respondent 
for leave to proceed in forma pauperis and certiorari granted. 
Judgment vacated and case remanded for further considera-
tion in light of Bordenkircher v. Hayes, 434 U. S. 357 (1978). 
Mr . Justice  Marshall  dissents. Reported below: 564 F. 
2d 99.

Certiorari Dismissed
No. 77-6141. Busic v. United  States . C. A. 3d Cir. 

Certiorari dismissed, it appearing that the judgment of the 
Court of Appeals for the Third Circuit has been vacated.
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Miscellaneous Orders
No. A-798 (77-1360). Bracy  et  al . v . Unite d  States . 

C. A. 9th Cir. Application for reconsideration of denial of 
stay, presented to Mr . Justi ce  Rehnquist , and by him re-
ferred to the Court, denied.

No. A-817. Weins tei n  v . Florida . Sup. Ct. Fla. Appli-
cation for stay, presented to Mr . Justice  Marsh all , and by 
him referred to the Court, denied.

No. A-821 (77-1377). Hull  v . Flori da . Sup. Ct. Fla. 
Renewed application for stay, presented to Mr . Justice  
Brennan , and by him referred to the Court, denied.

No. A-863 (77-1471). Edwards  et  al ., Membe rs , House  
of  Rep res entati ves  v . Carte r , Pres ident  of  the  Unite d  
States . C. A. D. C. Cir. Application for injunction, pre-
sented to The  Chief  Justi ce , and by him referred to the 
Court, denied.

No. D-130. In  re  Disbarm ent  of  Spurlark . It having 
been reported to the Court that Royal E. Spurlark, Jr., has 
been reinstated on the roll of attorneys admitted to practice 
in the State of Illinois, it is ordered that the order of this 
Court entered January 9, 1978 [434 U. S. 1004], suspending 
Royal E. Spurlark, Jr., from further practice of law in this 
Court be vacated and that the rule to show cause issued 
January 9, 1978, be discharged.

No. 76-1701. Tennes see  Valle y Authority  v . Hill  
et  al . C. A. 6th Cir. [Certiorari granted, 434 U. S. 954.] 
Motion of Pacific Legal Foundation for leave to participate 
in oral argument as amicus curiae denied.

No. 77-380. Andrus , Secre tary  of  the  Interior  v . 
Charles tons  Stone  Products  Co ., Inc . C. A. 9th Cir. 
[Certiorari granted, 434 U. S. 964.] Motion of J. Alan Steele 
for leave to file a brief as amicus curiae granted.
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No. 77-510. United  States  v . New  Mexico . Sup. Ct. 
N. M. [Certiorari granted, 434 U. S. 1008.] Motion of 
respondent for divided argument granted.

No. 77-528. Federal  Comm unica tio ns  Commis sion  v . 
Pacif ica  Foundation  et  al . C. A. D. C. Cir. [Certiorari 
granted, 434 U. S. 1008.] Motion of American Broadcasting 
Co. et al. for leave to participate in oral argument as amici 
curiae denied.

No. 77-529. Wise , Mayor  of  Dalla s , et  al . v . Lips comb  
et  al . C. A. 5th Cir. [Certiorari granted, 434 U. S. 1008.,] 
Motion of Lawyers’ Committee for Civil Rights Under Law 
for leave to file a brief as amicus curiae granted. Motion of 
the Solicitor General to permit Peter Buscemi, Esquire, to 
present oral argument pro hac vice granted.

No. 77-539. Zenit h  Radio  Corp . v . Unite d  States . C. A. 
5th Cir. [Certiorari granted, 434 U. S. 1060.] Motions of 
Ford Motor Co., Craig Corp, et al., Union des Industries de la 
Communauté Européenne, and American Importers Assn., 
Inc., for leave to file briefs as amici curiae granted.

No. 77-693. Will , U. S. Dist ric t  Judge  v . Calvert  Fire  
Insurance  Co . et  al . C. A. 7th Cir. [Certiorari granted, 
434 U. S. 1008.] Motion of American Mutual Reinsurance 
Co. for additional time for oral argument denied without 
prejudice. Should petitioner cede a total of 10 minutes, 
divided argument is granted.

No. 77-1036. Larsen , Acting  Comm is si oner  of  Labor  of  
the  Virgi n  Islands  v . Rogers . Appeal from C. A. 3d Cir. 
The Solicitor General is invited to file a brief in this case 
expressing the views of the United States.

No. 77-6394. Le Febre  v . Wisconsin  et  al .; and
No. 77-6450. David son  v . United  States . Motions for 

leave to file petitions for writs of habeas corpus denied.



ORDERS 967

435 U.S. April 17, 1978

No. 77-1358. Gaetano  et  al . v . Oberdorfe r , U. S. Dis -
trict  Judge ;

No. 77-6245. Klein  v . Decker , U. S. Dist rict  Judge ; 
and

No. 77-6279. Tyler  v . Grady , Judge . Motions for leave 
to file petitions for writs of mandamus denied.

Probable Jurisdiction Noted
No. 77-69. Panora , Regist rar  of  Motor  Vehicle s of  

Massa chuset ts  v . Montrym . Appeal from D. C. Mass. 
[Restored to calendar, 434 U. S. 1058.] Probable jurisdic-
tion noted. Reported below: 429 F. Supp. 393.

No. 77-1163. Friedm an  et  al . v . Rogers  et  al .;
No. 77-1164. Rogers  et  al . v . Fried man  et  al .; and
No. 77-1186. Texas  Optom etri c  Assn ., Inc . v . Rogers  

et  al . Appeals from D. C. E. D. Tex. Probable jurisdiction 
noted. Cases consolidated and a total of one and one-half 
hours allotted for oral argument. Reported below: 438 F. 
Supp. 428.

No. 77-5992. Addington  v . Texas . Appeal from Sup. 
Ct. Tex. Motion of appellant for leave to proceed in forma 
pauperis granted. Probable jurisdiction noted. Reported be-
low: 557 S. W. 2d 511.

Certiorari Granted
No. 77-1202. Michi gan  v . Doran . Sup. Ct. Mich. Cer-

tiorari granted. Reported below: 401 Mich. 235, 258 N. W. 
2d 406.

No. 77-6248. Hunter  v . Dean , Sherif f . Sup. Ct. Ga. 
Motion of petitioner for leave to proceed in forma pauperis 
and certiorari granted. Reported below: 240 Ga. 214, 239 
S. E. 2d 791.
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Certiorari Denied. (See also Nos. 77-1188, 77-6228, 77-6231, 
77-6244, and 77-6313, supra.)

No. 77-487. Frazier  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 560 F. 2d 884.

No. 77-763. Bracket t  v . Unit ed  States . C. A. D. C. 
Cir. Certiorari denied. Reported below: 185 U. S. App. 
D. C. 394, 567 F. 2d 501.

No. 77-925. Windham  et  al . v . American  Brands , Inc ., 
et  al . C. A. 4th Cir. Certiorari denied. Reported below: 
565 F. 2d 59.

No. 77-977. Hubbard  Broadcasti ng , Inc . v . Federal  
Communi cations  Comm iss ion  et  al . C. A. D. C. Cir. 
Certiorari denied. Reported below: 184 U. S. App. D. C. 115, 
564 F. 2d 600.

No. 77-978. Weste rn  Chain  Co. v. Brownl ee  et  al . 
App. Ct. Ill., 1st Dist. Certiorari denied. Reported below: 
49 Ill. App. 3d 247, 364 N. E. 2d 926.

No. 77-984. Mascare nhas  v . Meridian  Hospi tal  Au -
thority . C. A. 5th Cir. Certiorari denied. Reported be-
low: 560 F. 2d 683.

No. 77-988. Richardson  et  al . v . Mc Fadden  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 563 F. 2d 1130.

No. 77-1010. Miam i Herald  Publis hing  Co . et  al . v . 
Krentzman , U. S. Dis trict  Judge . C. A. 5th Cir. Certio-
rari denied. Reported below: 558 F. 2d 1202.

No. 77-1013. PuGLISI ET AL. V. UNITED STATES. Ct. Cl. 
Certiorari denied. Reported below: 215 Ct. Cl. 86, 564 F. 2d 
403.

No. 77-1019. Lives tock  Marketers , Inc ., et  al . v . 
Unite d  States . C. A. 5th Cir. Certiorari denied. Reported 
below: 558 F. 2d 748.
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No. 77-1027. Doe  et  al . v . Mc Millan , Chairm an , House  
Commi tte e  on  the  Dis trict  of  Columbia , et  al . C. A. D. C. 
Cir. Certiorari denied. Reported below: 185 U. S. App. 
D. C. 48, 566 F. 2d 713.

No. 77-1038. Stewart  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 565 F. 2d 159.

No. 77-1041. Ex parte  Moody . Sup. Ct. Ala. Certiorari 
denied. Reported below: 351 So. 2d 538.

No. 77-1064. Mc Lennan  et  al . v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 563 F. 2d 943.

No. 77-1065. Lawri w  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 568 F. 2d 98.

No. 77-1087. Ewan co  v . Commis sio ner  of  Patents  and  
Trademarks . C. A. D. C. Cir. Certiorari denied. Re-
ported below: 186 U. S. App. D. C. 328, 569 F. 2d 159.

No. 77-1093. Malizia  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied.

No. 77-1096. Feeney  et  al . v . Securiti es  and  Exchange  
Comm iss ion . C. A. 8th Cir. Certiorari denied. Reported 
below: 564 F. 2d 260.

No. 77-1102. Vaughn  v . United  States ; and
No. 77-6130. Little  v . United  States . C. A. Sth Cir. 

Certiorari denied. Reported below: 567 F. 2d 346.

No. 77-1109. Moody  v . Alabama  ex  rel . Payne , Commi s -
sione r  of  Insurance  of  Alabama , et  al . Sup. Ct. Ala. 
Certiorari denied. Reported below: 351 So. 2d 552.

No. 77-1135. Brown  v . Tanenbaum , Judge , et  al . C. A. 
2d Cir. Certiorari denied.

No. 77-1136. O’Haver  et  ux . v . Black  et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 567 F. 2d 361.
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No. 77-1138. Patters on  v . Kentucky . Ct. App. Ky. 
Certiorari denied. Reported below: 556 S. W. 2d 909.

No. 77-1140. Doyle  v . Board  of  Fire  and  Police  Com -
mis sione rs  of  the  Vill age  of  Schaumburg . App. Ct. Ill., 
1st Dist. Certiorari denied. Reported below: 48 Ill. App. 3d 
449, 363 N. E. 2d 79.

No. 77-1143. Jones  v . Missou ri . Ct. App. Mo., Kansas 
City Dist. Certiorari denied. Reported below: 558 S. W. 2d 
233.

No. 77-1147. Fire stone  Tire  & Rubber  Co . v . Taylor , 
Direct or , Emplo yment  Securi ty  Comm iss ion  of  Michigan , 
et  al . C. A. 6th Cir. Certiorari denied. Reported below: 
571 F. 2d 580.

No. 77-1148. Norris  v . Arkan sas . Sup. Ct. Ark. Certio-
rari denied. Reported below: 262 Ark. 188, 555 S. W. 2d 560.

No. 77-1149. Hoffman  et  al . v . Public  Employees ’ 
Retirement  Fund . Ct. App. Ore. Certiorari denied. Re-
ported below: 31 Ore. App. 85, 569 P. 2d 701.

No. 77-1152. Bee  Jay ’s  Truck  Stop , Inc . v . Departm ent  
of  Revenue  of  Illinoi s . App. Ct. Ill., 1st Dist. Certiorari 
denied. Reported below: 52 Ill. App. 3d 90, 367 N. E. 2d 173.

No. 77-1156. Alnoa  G. Corp . v . City  of  Houston , Texas . 
C. A. 5th Cir. Certiorari denied. Reported below: 563 F. 2d 
769.

No. 77-1157. Topps  Chewing  Gum , Inc . v . Flee r  Corp . 
C. A. 3d Cir. Certiorari denied.

No. 77-1165. Thompson  et  al . v . Ohio . Ct. App. Ohio, 
Stark County. Certiorari denied.

No. 77-1166. Philadelphia  Gas  Works  v . Gulf  Oil  
Corp , et  al . C. A. 3d Cir. Certiorari denied. Reported 
below: 570 F. 2d 1138.
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No. 77-1180. La Fatch  v . MM Corp , et  al . G. A. 6th Cir. 
Certiorari denied. Reported below: 565 F. 2d 81.

No. 77-1192. Lyons  v . Salve  Regina  College  et  al . 
C. A. 1st Cir. Certiorari denied. Reported below: 565 F. 2d 
200.

No. 77-1194. Lozano  v . Texas  Mexica n  Railw ay  Co . 
C. A. 5th Cir. Certiorari denied. Reported below: 564 F. 2d 
720.

No. 77-1198. Namirow ski  v . Nabi sco , Inc . C. A. 7th Cir. 
Certiorari denied. Reported below: 567 F. 2d 392.

No. 77-1199. Times -Picayune  Publis hing  Co . v . For -
rest . Ct. App. La., 1st Cir. Certiorari denied. Reported 
below: 347 So. 2d 1255.

No. 77-1208. Esta brook  v . Wise  et  al . Dist. Ct. App. 
Fla., 1st Dist. Certiorari denied. Reported below: 348 So. 
2d 355.

No. 77-1210. Alitali a -Linee  Aeree  Italiane , S. p . A. v. 
Manufacturers  Hanover  Trust  Co . C. A. 2d Cir. Certio-
rari denied.

No. 77-1214. Davidson  v . Columbia  Univers ity  et  al . 
App Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 77-1223 Super  Athletics  Corp , et  al . v . Universal  
Athletic  Sales  Co . C. A. 3d Cir. Certiorari denied. Re-
ported below: 566 F. 2d 1170.

No. 77-1281. Dill on  v . Unite d  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 566 F. 2d 702.

No. 77-1291. Trevino  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Reported below: 565 F. 2d 1317.

No. 77-1292. Ivey  et  al . v . United  Stat es . C. A. 5th 
Cir. Certiorari denied. Reported below: 567 F. 2d 389.

257-734 0-80-64



972 OCTOBER TERM, 1977

April 17, 1978 435 U.S.

No. 77-1295. Burke  v . Narraganse tt  Electric  Co. Sup. 
Ct. R. I. Certiorari denied. Reported below:---- R. I.----- ,
381 A. 2d 1358.

No. 77-1296. Unite d  States  Navi gati on , Inc ., et  al . v . 
Esp osit o . C. A. 2d Cir. Certiorari denied.

No. 77-1302. Woods  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 568 F. 2d 509.

No. 77-1334. Liebert  v . Unite d  State s ; and
No. 77-1343. Harkins  v . Unite d  Stat es . C. A. 3d Cir. 

Certiorari denied. Reported below: No. 77-1334, 571 F. 2d 
573; No. 77-1343, 571 F. 2d 572.

No. 77-1349. Union  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Reported below: 570 F. 2d 816.

No. 77-1350. Moreno  et  ux . v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 569 F. 2d 1049.

No. 77-5157. Hurst  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 559 F. 2d 1222.

No. 77-5479. Lee  v . United  States . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 562 F. 2d 47.

No. 77-5902. Burgess  v . Califor nia . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 77-5931. Duran  v . New  Mexico . Ct. App. N. M. 
Certiorari denied. Reported below: 91 N. M. 35, 570 P. 2d 
36 and 39.

No. 77-5956. Stillman  v . Unite d  States ;
No. 77-5967. Bryan t  v . United  States ;
No. 77-5978. Perry  v . Unite d  State s ;
No. 77-6103. Campbell  v . United  States ; and
No. 77-6160. Smith  v . United  State s . C. A. 5th Cir. 

Certiorari denied. Reported below: 563 F. 2d 1227.
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No. 77-5958. Elliott  v . Illino is . App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 46 Ill. App. 3d 887, 361 
N. E. 2d 852.

No. 77-5984. Johnson  v . United  States . C. A. D. C. 
Cir. Certiorari denied.

No. 77-5995. Reda  v . United  States . C. A. 2d Cir. Cer-
tiorari denied. Reported below: 563 F. 2d 510.

No. 77-6005. Himes  v . Hewitt , Correcti onal  Super -
inte ndent . C. A. 3d Cir. Certiorari denied.

No. 77-6019. Hocker  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 566 F. 2d 1173.

No. 77-6023. Clark  v . Unit ed  Stat es . C. A. 9th Cir. 
Certiorari denied.

No. 77-6031. Davis  v . Iowa . Sup. Ct. Iowa. Certiorari 
denied. Reported below: 259 N. W. 2d 843.

No. 77-6039. Carr  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied.

No. 77-6078. Lewi s v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Reported below: 565 F. 2d 1248.

No. 77-6088. Robso n  v . United  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 568 F. 2d 778.

No. 77-6104. Carter  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 569 F. 2d 801.

No. 77-6111.. Brown  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 566 F. 2d 1170.

No. 77-6119. Felts  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied.

No. 77-6125. Barkl ey  v . Lumpki n , Warden . C. A. 9th 
Cir. Certiorari denied. Reported below: 566 F. 2d 1180.
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No. 77-6126. Crocker  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 566 F. 2d 1173.

No. 77-6131. Munca st er  v . Griffin . C. A. 5th Cir. 
Certiorari denied.

No. 77-6137. Gillen  v . Unite d  States . C. A. 7th Cir.
Certiorari denied. Reported below: 567 F. 2d 393.

No. 77-6140. Cooke  v . Unite d Stat es . C. A. 3d Cir.
Certiorari denied. Reported below: 566 F. 2d 1170.

No. 77-6157. Philli ps  v . United  Stat es . C. A. 8th Cir.
Certiorari denied. Reported below: 564 F. 2d 32.

No. 77-6161. Mize  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied.

No. 77-6167. Morgan  v . Unite d  States ; and
No. 77-6178. Garret t  v . United  States . C. A. 9th Cir.

Certiorari denied. Reported below: 565 F. 2d 1065.

No. 77-6184. Wright  v . United  States . C. A. Sth Cir.
Certiorari denied. Reported below: 565 F. 2d 486.

No. 77-6201. Pope  v . Ohio . Ct. App. Ohio, Cuyahoga 
County. Certiorari denied.

No. 77-6209. Von  der  Linden  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 561 F. 2d 1340.

No. 77-6212. Hopp e v . Wisconsi n . C. A. 7th Cir. Cer-
tiorari denied. Reported below: 570 F. 2d 347.

No. 77-6229. Ande rs on  v . Louis iana . Sup. Ct. La. 
Certiorari denied. Reported below: 352 So. 2d 1019.

No. 77-6230. Riddell  v . Washi ngton . Sup,. Ct. Wash. 
Certiorari denied.

No. 77-6237. Blitz  v . Illino is . Sup. Ct. Ill. Certiorari 
denied. Reported below: 68 Ill. 2d 287, 369 N. E. 2d 1238.
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No. 77-6238. Sheridan  v . Illino is . App. Ct. Ill., 4th 
Dist. Certiorari denied. Reported below: 51 Ill. App. 3d 
963, 367 N. E. 2d 422.

No. 77-6239. Robin son  v . Florida . Dist. Ct. App. Fla., 
3d Dist. Certiorari denied. Reported below: 351 So. 2d 1100.

No. 77-6241. Gable  v . Masse y , Correc tional  Super -
inte ndent . C. A. 5th Cir. Certiorari denied. Reported 
below: 566 F. 2d 459.

No. 77-6242. Martin  v . Wyrick , Warden . C. A. 8th 
Cir. Certiorari denied. Reported below: 568 F. 2d 583.

No. 77-6253. Harris  v . Chase  et  al . C. A. 4th Cir. Cer-
tiorari denied. Reported below: 571 F. 2d 576.

No. 77-6254. Marcus  v . Mc Ginnis , Correc tions  Com -
mis sio ner . C. A. 2d Cir. Certiorari denied.

No. 77-6256. Backus  v . Florida . Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 353 So. 2d 213.

No. 77-6258. Jackson  v . Indiana . Sup. Ct. Ind. Cer-
tiorari denied. Reported below: 267 Ind. 62, 366 N. E. 2d 
1186.

No. 77-6260. Mc Kinley  v . Illino is . Sup. Ct. Ill. Cer-
tiorari denied. Reported below: 69 Ill. 2d 145, 370 N. E. 2d 
1040.

No. 77-6263. Evans  v . Unite d  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 569 F. 2d 209.

No. 77-6271. Mc Gowan  v . Illino is . Sup. Ct. Ill. Cer-
tiorari denied. Reported below: 69 Ill. 2d 73, 370 N. E. 2d 
537.

No. 77-6276. Philli ps  v . Olia n  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 565 F. 2d 1213.

No. 77-6277. How ard  v . Wyrick , Warden . C. A. 8th 
Cir. Certiorari denied.
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No. 77-6282. Coled anch ise  v . Murdau gh  et  al . C. A. 
4th Cir. Certiorari denied. Reported below: 566 F. 2d 1172.

No. 77-6287. Bunkis  v . United  States . C. A. 4th Cir. 
Certiorari denied. Reported below: 570 F. 2d 346.

No. 77-6315. Ennis  v . Le Fevre , Correctional  Super -
inte ndent . C. A. 2d Cir. Certiorari denied. Reported be-
low: 560 F. 2d 1072.

No. 77-6326. Ralls  v . Manson , Correcti ons  Commis -
si oner . C. A. 2d Cir. Certiorari denied.

No. 77-6328. Walker  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Reported below: 569 F. 2d 502.

No. 77-6331. Pittma n  v . United  Stat es . C. A. 6th Cir. 
Certiorari denied. Reported below: 571 F. 2d 584.

No. 77-6335. O’Brien  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 571 F. 2d 584.

No. 77-6342. Gunst on  v . Unite d  States . Ct. Cl. Cer-
tiorari denied.

No. 77-6344. Watkins  v . United  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 564 F. 2d 201 and 570 
F. 2d 151.

No. 77-6349. Kizer  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 569 F. 2d 504.

No. 77-6367. Mc Nair  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 571 F. 2d 573.

No. 77-6376. Bowers  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 567 F. 2d 1309.

No. 77-6414. Chavez -Chapula  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Reported below: 570 F. 2d 352.

No. 77-6415. Boettje r  v . Unite d  States . C. A.. 9th Cir. 
Certiorari denied. Reported below: 569 F. 2d 1078.
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No. 77-6437. Green  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 568 F. 2d 1366.

No. 77-643. Unite d  Stee lwor kers  of  Amer ica , AFL- 
CIO-CLC v. Sadlowski  et  al . C. A. 3d Cir. Certiorari 
denied. Reported below: 554 F. 2d 586.

Mr . Just ice  White , with whom Mr . Justi ce  Stew art  and 
Mr . Justice  Rehnquist  join, dissenting.

The Court’s action today lets stand the ruling by a panel of 
the Court of Appeals for the Third Circuit that attorney’s fees 
are awardable to intervenors in union election challenges 
processed under Title IV of the Labor Management Reporting 
and Disclosure Act (LMRDA), 73 Stat. 532, 29 U. S. C. § 481 
et seq. The issues presented in this case are of serious im-
portance to the proper enforcement of the LMRDA, and also 
to the prosecution generally of private claims that benefit a 
broad class of persons.

The decision below rested on two necessary foundations: 
that the scheme of Title IV of the LMRDA did not foreclose 
the awarding of attorney’s fees to intervenors, and that the 
“common benefit” exception to the American rule against 
awarding attorney’s fees could fairly be applied to a case of 
intervention under Title IV such as occurred here.

In Trbovich v. Mine Workers, 404 U. S. 528 (1972), this 
Court held that intervention by an individual union member 
whose initial complaint commenced the challenge to. the elec-
tion was not inimical to the LMRDA. Title IV anticipates 
that objections to the conduct of union elections be initiated 
by union members filing a complaint with the Secretary of 
Labor after exhausting union remedies. Thereupon, however, 
it is the exclusive province of the Secretary to commence a 
civil action in federal district court. 29 U. S. C. § 482 (b). 
Trbovich held that the union member who initiated the chal-
lenge might still intervene in the federal suit, “so long as that 
intervention is limited to the claims of illegality presented
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by the Secretary’s complaint.” Trbovich, supra, at 537. 
This conclusion represented a very careful balance between 
Title TV’s commitment of enforcement authority to the Secre-
tary’s sole discretion, and a recognition that the union member 
who originally raised the complaint might wish to see his 
claims pressed in some manner different from that of the 
Secretary.

The opinion below threatens to upset that delicate com-
promise. Intervention by union members in support of the 
Secretary’s grounds of complaint was upheld in Trbovich only 
because it would make the union liable “to relatively little 
additional burden,” and would “not subject the union to 
burdensome multiple litigation, nor will it compel the union to 
respond to a new and potentially groundless suit.” Trbovich, 
supra, at 536. Once attorney’s fees are assessable against a 
union on behalf of intervenors, however, the union has indeed 
become liable to an “additional burden” that could be quite 
costly. And the adjudication of whether an intervenor has 
contributed significantly to the common benefit of all union 
members could well involve the “burdensome multiple litiga-
tion” that the restrictions on intervention imposed by Trbovich 
were intended to avoid.

Although not controlling, the Secretary of Labor’s views 
should also be considered in any matter concerning the proper 
enforcement of the Act he is to administer. It is significant, 
therefore, that the Secretary has in this case broken his silence 
on the attorney’s fees question for the first time. It is the 
position of the Secretary that the awarding of attorney’s fees 
to intervenors “significantly impedes the effective enforcement 
of Title IV.”*

The other holding below, that intervention in such a case as

*Memorandum on Behalf of Secretary of Labor 2. The Secretary 
believes that the availability of attorney’s fees will encourage exces-
sive intervention since, no matter how great or small the assistance an 
individual might have provided the Secretary7, it is only by intervening 
that he can hope to receive compensation.
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this contributes to the “common benefit” of the group to be 
assessed the attorney’s fees, raises problems of its own. A 
judge-made exception to the traditional American rule against 
awarding attorney’s fees, the “common benefit” theory is 
premised on a court’s equity power to allocate a portion of a 
fund won for a class of persons through the efforts of a single 
person to compensate that single person. See Hall v. Cole, 
412 U. S. 1, 5 n. 7 (1973). Subsequent elaboration extended 
the early theory to cases where no single class of persons was 
suing, Sprague v. Ticonic Nat. Bank, 307 IL S. 161 (1939), 
and to cases involving a common benefit other than a tangible 
pool of assets. Mills v. Electric Auto-Lite Co., 396 U. S. 375 
(1970); Hall v. Cole, supra.

The contribution made by an individual union member, 
however, who intervenes in an action brought by the Secretary 
of Labor, can only with great difficulty be viewed as the crea-
tion of a common benefit. The Secretary has already investi-
gated the case, and is already conducting the suit. And the 
rationale permitting intervention was not to duplicate the 
efforts of the Secretary. Intervention was held permissible in 
Trbovich in order to protect a union member’s interest, or his 
choice of how to represent that interest, precisely to the extent 
that the individual’s interest diverged from the Secretary’s. 
The Secretary is the champion of the “ ‘vital public interest in 
assuring free and democratic union elections that transcends 
the narrower interest of the complaining union member.’ ” 
Trbovich, supra, at 539, citing Wirtz v. Glass Bottle Blowers, 
389 U. S. 463, 475 (1968). Hence, the rationale that 
provides for the right to intervene in the first place substan-
tially undercuts the intervenor’s claim to be creating a signifi-
cant common benefit not already provided by the Secretary.

The Third Circuit panel, in adopting a common-benefit 
theory, correctly observed that our opinion in Alyeska Pipeline 
Co. v. Wilderness Society, 421 U. S. 240 (1975), recognized the 
continuing vitality of that theory. More questionable, how-
ever, is whether the court below took proper account of 
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Alyeska’s explanation of the antedating opinions that applied 
a common-benefit theory:

“In this Court’s common-fund and common-benefit deci-
sions, the classes of beneficiaries were small in number 
and easily identifiable. The benefits could be traced with 
some accuracy, and there was reason for confidence that 
the costs could indeed be shifted with some exactitude to 
those benefiting.” Id., at 265 n. 39.

The intervenor’s contribution admittedly need not be the 
provision of a monetary sum. However, the lower court’s 
reasoning that a new election in a single district benefited the 
entire membership of the United Steelworkers of America in 
such an identifiable and proportionate way as to justify 
burdening the entire membership with the intervenor’s attor-
ney’s fees represents logic squarely at issue with Alyeska’s 
construction of the common-benefit theory.

Both holdings of the lower court appear to conflict with this 
Court’s decisions. The awarding of attorney’s fees to inter-
venors in Title IV proceedings threatens seriously to obstruct 
the administration of the LMRDA. The common-benefit 
exception has in this case been stretched beyond the bounds of 
its creative rationale, both as to whether a benefit has been 
shown to exist at all, given the Secretary’s dominant enforce-
ment role, and as to whether it is fair to tax the entire union 
with the costs of providing what benefit there might be. I 
would grant certiorari to resolve these important issues affect-
ing the administration of the LMRDA and the conduct of all 
common-benefit litigation.

No. 77-910. Government  of  the  Virgi n  Islands  et  al . v . 
Vitco , Inc . C. A. 3d Cir. Certiorari denied. Mr . Justic e  
White  and Mr . Justi ce  Blackmun  would grant certiorari. 
Reported below: 560 F. 2d 180.

No. 77-765. Wads wo rth , Adminis trator , New  Hamp -
shir e  Employe rs ’ Benefit  Trust  et  al . v . Whala nd , Com - 



ORDERS 981

435 U. S. April 17, 1978

mis sioner , Departm ent  of  Insurance  of  New  Hampshir e  ; 
and

No. 77-772. Daws on , Admini strator , Northern  New  
England  Carpenters  Health  and  Welfare  Fund  et  al . v . 
Whaland , Commi ss ioner , Departm ent  of  Insurance  of  
New  Hamps hire . C. A. 1st Cir. Certiorari denied. Mr . 
Justi ce  White  would grant certiorari. Reported below: 562 
F. 2d 70.

No. 77-949. Illinois  v . Wash ingto n . Sup. Ct. Ill. Mo-
tion of respondent for leave to proceed in jorma pauperis 
granted. Certiorari denied. Reported below: 68 Ill. 2d 186, 
369 N. E. 2d 57.

Rehearing Denied
No. 77-447. Ratchford , Presi dent , Univer sity  of  Mis -

souri , et  al . v. Gay  Lib  et  al ., 434 U. S. 1080 ;
No. 77-596. Gulf  Oil  Corp . v . Federal  Energy  Regu la -

tory  Commis sion  et  al ., 434 U. S. 1062;
No. 77-777. Miller  v . Harris , Secre tary  of  Housing  

and  Urban  Devel opme nt , et  al ., 434 U. S. 1065 ;
No. 77-853. Walton  et  ux . v . Papagianopoulos  et  al ., 

434 U. S. 1067;
No. 77-941. Ender  v . Chrysle r  Corp , et  al ., 434 U. S. 

1070;
No. 77-957. Hutter  v . Korzen , Treasurer  of  Cook  

County , ante, p. 901 ;
No. 77-975. Summers  v . Alabam a , 434 U. S. 1070;
No. 77-1072. Yeev . Yeeetal ., ante, p. 911;
No. 77-5801. Frivaldo  v . Cleland , Adminis trator , Vet -

erans ’ Affai rs , et  al ., 434 U. S. 1074;
No. 77-5882. Kaplan  v . Whipp le  et  al ., Judges , 434 

U. S. 1059;
No. 77-5908. Hamp ton  v . Alaska , 434 U. S. 1056;
No. 77-5921. Gaddis  v . Georgia , 434 U. S. 1088; and
No. 77-5923. Morri s , aka  Hundley  v . United  Stat es , 

ante, p. 916. Petitions for rehearing denied.



982 OCTOBER TERM, 1977

April 17, 19, 24, 1978 435 U.S.

No. 77-6013. Wyche  v . Warden , Maryland  Peniten -
tiary , ante, p. 907. Petition for rehearing denied.

No. 77-908. Madry  v . Sorel  et  al ., 434 U. S. 1086. Mo-
tion of petitioner to defer consideration of petition for rehear-
ing and petition for rehearing denied.

No. 77-5877. Carro ll  v . Manso n , Corrections  Commi s -
sioner , et  al ., 434 U. S. 1075. Motion for leave to file petition 
for rehearing denied.

Apri l  19, 1978

Dismissals Under Rule 60
No. 76-1610. Ayala  et  al . v . Unite d  States  et  al . C. A. 

9th Cir. [Certiorari granted, 434 U. S. 814.] Writ of cer-
tiorari dismissed under this Court’s Rule 60. Reported below: 
550 F. 2d 1196.

No. 77-1000. Chicago , Rock  Island  & Pacif ic  Railroad  
Co. v. Redike r . Ct. App. Kan. [Certiorari granted, ante, 
p. 922.] Writ of certiorari dismissed under this Court’s Rule 
60. Reported below: 1 Kan. App. 2d 581, 571 P. 2d 70.

No. 77-1344. K. S. B. Techni cal  Sales  Corp , et  al . v . 
North  Jers ey  Dis trict  Water  Supp ly  Comm iss ion  of  New  
Jers ey  et  al . Appeal from Sup. Ct. N. J. dismissed under 
this Court’s Rule 60. Reported below: 75 N. J. 272, 381 A. 2d 
774.

Apri l  24, 1978
Appeals Dismissed

No. 76-1738. Sew ell  v . Georgi a . Appeal from Sup. Ct. 
Ga. dismissed for want of substantial federal question. Re-
ported below: 238 Ga. 495,233 S. E. 2d 187.

Mr . Justice  Brennan , with whom Mr . Justice  Marsh all  
joins, dissenting.

Appellant, William M. Sewell, appeals from a judgment of 
the Supreme Court of Georgia which affirmed his conviction 
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on a one-count accusation framed under the Georgia obscenity 
statute, Ga. Code §26-2101 (1975). In July 1975, a police 
officer bought a magazine, Hot and Sultry, and a device said 
to be an “artificial vagina,” from appellant, an employee of 
the Stewart Avenue Adult Book Store. Shortly after this 
sale, the officer, joined by two others, entered the store, 
arrested appellant, and seized various vibrators, rubber devices 
shaped like penises, and other items alleged to be devices for 
sexual stimulation. After attempting unsuccessfully to have 
the seized material suppressed, appellant was convicted by a 
jury of selling the magazine and artificial vagina and of pos-
sessing the other material and was sentenced to 12 months in 
jail and a fine of $4,000.

Georgia Code §26-2101 (a) (1975) provides:
“A person commits the offense of distributing obscene 
materials when he sells ... or otherwise disseminates to 
any person any obscene material of any description, 
knowing the obscene nature thereof, or offers to do so, or 
possesses such material with the intent to do so, provided 
that the word ‘knowing,’ as used herein, shall be deemed 
to be either actual or constructive knowledge of the 
obscene contents of the subject matter, and a person has 
constructive knowledge of the obscene contents if he has 
knowledge of facts which would put a reasonable' and 
prudent person on notice as to the suspect nature of the 
material.”

Sections 26-2101 (b) through 26-2101 (d) define the term 
“obscene materials” used in § 26-2101 (a). Section 26- 
2101 (b) covers published material alleged to be obscene and 
generally tracks the guidelines set out in Miller v. California, 
413 U. S. 15 (1973). Section 26-2101 (c) states that, in addi-
tion to material covered in subsection (b), “any device de-
signed or marketed as useful primarily for the stimulation of 
human genital organs is obscene material under this section.”

The jury was instructed that it should determine the obscen-
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ity of Hot and Sultry under the standards set out in §§ 26- 
2101 (a) and 26-2101 (b) and that the sale of the artificial 
vagina and the possession of the other material should be con-
sidered under §§ 26-2101 (a) and 26-2101 (c). The trial 
judge further charged the jury on the meaning of “knowing” 
in the words set out in § 26-2101 (a). A general verdict of 
guilty was returned.

In this Court, appellant raises constitutional objections to a 
number of features of § 26-2101. First, he argues that an 
obscenity statute which defines scienter in a manner which 
authorizes obscenity convictions on mere “constructive” knowl-
edge impermissibly chills the dissemination of materials pro-
tected under the First and Fourteenth Amendments. Juris-
dictional Statement 3. Second, he argues that there is no 
rational basis for § 26-2101 (c) and, in addition, that it is 
unconstitutionally vague. Jurisdictional Statement 3, 9-10. 
Third, appellant contends that Hot and Sultry is not obscene 
as a matter of law. Id., at 3. And, finally, appellant chal-
lenges the warrantless mass seizure of the sexual devices on 
First, Fourth, and Fourteenth Amendment grounds. Id., at 
3,17.

This is an appeal and I cannot agree with the Court that 
the first and second questions presented can be dismissed as 
not presenting substantial federal questions.1

I
In Ballew v. Georgia, ante, p. 223, we granted certiorari 

to consider, but did not reach, the precise scienter issue now 
raised by appellant. See Pet. for Cert, in Ballew v. Georgia, 
O. T. 1977, No. 76-761, p. 2. I see no basis for concluding 
that a federal constitutional question sufficiently substantial 

1 Although I agree with my Brother Stew art , post, at 988-989, that 
§ 26-2101 is unconstitutional as applied to the magazine involved in this 
case, I recognize that a majority of this Court does not agree with this 
view and, accordingly, I would hear argument on the scienter issue.
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to be granted review on certiorari is now so insubstantial as 
not to require exercise of our mandatory appellate jurisdiction 
in this case. Moreover, even if others do not agree that the 
void-for-vagueness issue is substantial, the fact that appellant 
might have been convicted for sale or possession of the seized 
devices is irrelevant to consideration of the obscenity issue. 
As we said in Stromberg v. California, 283 U. S. 359, 367-368 
(1931):

“The verdict against the appellant was a general one. It 
did not specify the ground upon which it rested. . . . 
[I] t is impossible to say under which clause of the statute 
the conviction was obtained. ... It follows that instead 
of its being permissible to hold, with the state court, that 
the verdict could be sustained if any one of the clauses of 
the statute were found to be valid, the necessary conclu-
sion from the manner in which the case was sent to the 
jury is that, if any of the clauses in question is invalid 
under the Federal Constitution, the conviction cannot be 
upheld.”

See also Bachellar v. Maryland, 397 U. S. 564 (1970).

II
Appellant’s second argument, that § 26-2101 (c) is void for 

vagueness, also raises a substantial federal question—one of 
first impression in this Court—even though appellant funda-
mentally misapprehends the reach of the First Amendment in 
his argument that the protections of that Amendment extend 
to the sexual devices involved in this case.2 As we said in 
Grayned v. City of Rockford, 408 U. S. 104, 108-109 (1972):

“It is a basic principle of due process that an enactment 

2 Even if devices might in some circumstances be protected by the First 
and Fourteenth Amendments, this is not the case here since no claim is 
made that the devices are in any way expressive or that their possession 
and sale is in any way related to appellant’s right to speak.
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is void for vagueness if its prohibitions are not clearly- 
defined. Vague laws offend several important values. 
First, because we assume that man is free to steer between 
lawful and unlawful conduct, we insist that laws give the 
person of ordinary intelligence a reasonable opportunity 
to know what is prohibited, so that he may act accord-
ingly. Vague laws may trap the innocent by not pro-
viding fair warning. Second, if arbitrary and discrimina-
tory enforcement is to be prevented, laws must provide 
explicit standards for those who apply them. A vague 
law impermissibly delegates basic policy matters to police-
men, judges, and juries for resolution on an ad hoc and 
subjective basis, with the attendant dangers of arbitrary 
and discriminatory application.” (Footnotes omitted.)

See also Papachristou v. Jacksonville, 405 U. S. 156 (1972); 
Cline v. Frink Dairy Co., 274 U. S. 445 (1927); Connally v. 
General Construction Co., 269 U. S. 385 (1926).

Section 26-2101 (c) at least arguably offends both princi-
ples enunciated in Grayned. Even conceding that a jury 
could properly infer from the shapes of the seized devices that 
some could be used for sexual stimulation, the fact that some 
people might use the devices for that purpose scarcely suffices 
to show that they are designed ,or marketed primarily for 
sexual stimulation. As one commentator has noted, statutes 
couched in such terms of “judgment and degree” contain seeds 
of “inherent discontrol” over the law enforcement process and 
have been “virtually [the] exclusive target of void-for-vague-
ness nullification.” Note, The Void-for-Vagueness Doctrine 
in the Supreme Court, 109 U. Pa. L. Rev. 67, 92-93 (1960). 
Moreover, “it is in this realm, where the equilibrium between 
the individual’s claims of freedom and society’s demands upon 
him is left to be struck ad hoc on the basis of a subjective 
evaluation, . . . that there exists the risk of continuing irregu-
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larity with which the vagueness cases have been concerned?’ 
Id., at 93?

In addition, although vague statutes may be saved from 
constitutional infirmity if they require specific intent as an 
element of an offense, see Papachristou v. Jacksonville, supra, 
at 163, the constructive scienter requirement of § 26-2101 (a), 
at least as applied in appellant’s trial, provides no reasonable 
assurance that persons will know or ought to know when they 
are likely to violate § 26-2101 (c).

The record here is very clear: Appellant was convicted solely 
on the basis of the guesses and assumptions of the single wit-
ness at trial—a policeman who had never used the devices, 
Tr. 24; never seen them used, id., at 25; and who knew 
of no one who used them for sexual stimulation, id., at 
26—that the seized devices were used primarily for the stim-
ulation of human genitals. See id., at 22, 24. In explain-
ing how he had reached his guesses and assumptions notwith-
standing a total lack of personal familiarity with the seized 
devices, that witness stated that he had seen, in the course of 
his investigations, “newspapers that are printed and catalogs 
that are sent out to different people pertaining to these 
things.” Id., at 32. No catalogs were introduced into evi-
dence and no evidence was given to show that the unidentified

3 Moreover, the facial vagueness of § 26-2101 (c) is enhanced by its 
interpretation by law enforcement personnel. Although § 26-2101 (c) by 
its terms applies only to devices that are “designed or marketed as useful 
primarily for the stimulation of human genital organs,” the accusation 
against appellant nonetheless charged appellant with possession of “3 anal 
stimulators.” Clerk’s Tr. 3. So far as I know, no dictionary includes the 
human anus among the genital organs. See also Balthazar v. Superior 
Court, 573 F. 2d 698 (CAI 1978). The packaging of another item states 
quite clearly on the back that the item is a “doggy dong.” Whether this 
item, in the shape of a rubber candlestick, is to be used with dogs or 
humans—or simply as a “novelty,” for whatever ribald humor it may give 
rise to—it is impossible to discover how appellant or a jury could conclude 
that this item is primarily used for stimulation of human genitals.
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catalogs would likely have been sent to appellant. Thus, how 
the proverbial “reasonable man,” or even a “reasonable clerk 
in an adult book store,” would have been put on notice of 
the primary use to which the seized devices would be put is 
simply not apparent.

It is therefore hard to imagine a more stark prima facie case 
of a “vague law [which] impermissibly delegates basic policy 
matters to policemen, judges, and juries for resolution on an 
ad hoc and subjective basis.” Grayned v. City of Rockford, 
supra, at 108-109. In a society where the rule of law is para-
mount, it simply will not do to allow persons, however ignoble 
their trade—or perhaps because their trade is ignoble, cf. 
Papachristou v. City of Jacksonville, supra—to be convicted 
of crimes solely because policemen and juries, encouraged by 
the State, can conjure up scenes of sexual stimulation in which 
devices play a major role.

For the reasons set out above, I would set this case for 
argument.

Mr . Justice  Stew art , dissenting.
The appellant stands convicted of the single crime of dis-

tributing obscene material in violation of Ga. Code § 26-2101 
(1975). Cf. Robinson v. State, 143 Ga. App. 37, 38-39, 237 
S. E. 2d 436, 438 (1977), vacated and remanded on other 
grounds, post, p. 991. The one-count indictment charged that 
he had sold both sexual devices, alleged to be obscene material 
as defined in § 26-2101 (c), and a magazine, alleged to be 
obscene under the definition in § 26-2101 (b).

While the appellant does not claim that the definition of 
obscenity in subsection (b) is unconstitutional, he does ask 
this Court to examine the magazine in question and to deter-
mine that it is constitutionally protected as a matter of law. 
I continue to believe that “at least in the absence of distribu-
tion to juveniles or obtrusive exposure to unconsenting adults, 
the First and Fourteenth Amendments prohibit the State and
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Federal Governments from attempting wholly to suppress 
sexually oriented materials on the basis of their allegedly 
‘obscene’ contents.” Paris Adult Theatre I v. Slaton, 413 
U. S. 49, 113 (Brennan , J., dissenting). I therefore believe 
that the appellant’s conviction cannot constitutionally rest on 
the sale of an allegedly obscene magazine.

Because it cannot be determined that the jury in this case 
did not convict the appellant on the basis of the magazine 
sale alone, I would reverse the judgment of the Supreme Court 
of Georgia.*  See Stromberg v. California, 283 U. S. 359, 368.

No. 77-790. Teal  v . Georgia . Appeal from Ct. App. Ga. 
dismissed for want of substantial federal question. Reported 
below: 143 Ga. App. 47, 238 S. E. 2d 128.

Mr . Justice  Brennan , with whom Mr . Justi ce  Marshall  
joins, dissenting.

Appellant, Warren Teal, appeals from a judgment of the 
Georgia Court of Appeals which affirmed his conviction on a 
one-count accusation framed under the Georgia obscenity 
statute, Ga. Code § 26-2101 (1975). On August 29,1975, two 
Atlanta area law enforcement officers bought a magazine, 
Piece Meal, from appellant, an employee of the Ponce 
de Leon Adult Book Store, and immediately arrested appellant 
and seized various items alleged to be devices “designed or 
marketed as useful primarily for the stimulation of human 
genital organs.” § 26-2101 (c). After attempting unsuccess-
fully to have the seized material suppressed, appellant was 
convicted by a jury of selling the magazine and possessing the 
devices and was sentenced to 12 months in jail and a $5,000 
fine.

*Like my Brother Bre nn an , ante, at 984 n. 1, I recognize that a 
majority of the Court does not share this view, and since I also agree with 
Part I of his dissenting opinion, I would alternatively note probable 
jurisdiction and hear argument in this case on the scienter issue, if three 
other Members of the Court were like-minded.
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In this Court, appellant presents constitutional questions 
identical to those in Sewell v. Georgia, ante, p. 982, which are 
set out in my dissent there. For the reasons stated in that 
dissent, I would set this case for argument on the scienter and 
void-for-vagueness issues.*

Mr . Just ice  Stewart , dissenting.
This case is in all relevant respects identical to Sewell v. 

Georgia, ante, p. 982. For the reasons stated in my dissenting 
opinion in that case, I would reverse the judgment of the 
Georgia Court of Appeals, or alternatively, note probable 
jurisdiction and hear argument on the scienter issue.

No. 77-1220. Schroeder  v . Municip al  Court  of  the  Los  
Cerritos  Judicial  Dis trict  (Calif ornia , Real  Party  in  In -
tere st ). Appeal from Ct. App. Cal., 2d App. Dist., dismissed 
for want of substantial federal question. Reported below: 73 
Cal. App. 3d 841,141 Cal. Rptr. 85.

No. 77-6365. Gill  v . Gill  et  al . Appeal from C. A. 3d 
Cir. dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 568 F. 2d 768.

*A review of the record in this case shows that, as in Sewell v. Georgia, 
ante, p. 982 (Bre nn an , J., dissenting), the scienter requirement does not 
save Ga. Code § 26-2101 (c) (1975) from vagueness. Although a police 
officer testified here that, in the course of viewing adult movies, he had seen 
some of the devices used to stimulate human genitals and, in addition, that 
he had seen a catalog which marketed the devices for such a/use, there was 
no showing that appellant had seen or should have seen the indicated 
movies or that appellant was familiar with any such catalog. Indeed, the 
trial judge refused to admit the catalog into evidence because it had no 
relation to the constructive scienter issue. Thus the conclusion that the 
seized devices were “useful primarily for the stimulation of human genital 
organs,” here as in Sewell, was reached solely from an inference to be 
drawn from the shape of the devices and the arresting officers’ guesses and 
assumptions.
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No. 77-1229. Huffma n , Adminis trator  v . Kentucky  
et  al . Appeal from Ct. App. Ky. dismissed for want of sub-
stantial federal question. Reported below: 561 S. W. 2d 683.

Vacated and Remanded on Appeal
No. 77-915. Robin son  v . Georgi a . Appeal from Ct. App. 

Ga. Judgment vacated and case remanded for further consid-
eration in light of Ballew v. Georgia, ante, p. 223. Reported 
below: 143 Ga. App. 37, 237 S. E. 2d 436.

Mr . Justi ce  Brennan , with whom Mr . Justice  Marsha ll  
joins, dissenting.

Appellant, Ernest H. Robinson, appeals from a judgment of 
the Georgia Court of Appeals which affirmed his conviction on 
a one-count accusation framed under the Georgia obscenity 
statute, Ga. Code § 26-2101 (1975). As in Sewell v. Georgia, 
ante, p. 982, and Teal v. Georgia, ante, p. 989, appellant was 
an employee in an adult book store and was arrested for selling 
an allegedly obscene magazine to an Atlanta police officer. 
Immediately after the arrest, the police seized various devices 
thought to be “designed or marketed as useful primarily for 
the stimulation of human genital organs.” §26-2101 (c). 
After attempting unsuccessfully to have the seized material 
suppressed, appellant was convicted by a five-person jury of 
selling the magazine and possessing the devices and was 
sentenced to 12 months in jail and a $1,000 fine.

In this Court, appellant presents constitutional questions 
identical to those in Sewell v. Georgia, supra, and, in addition, 
alleges that a jury composed of only five persons is constitu-
tionally deficient. Although I agree that appellant’s convic-
tion by a five-person jury cannot stand, see Ballew v. Georgia, 
ante, p. 223, I would nonetheless set the case for argument 
on the scienter and void-for-vagueness issues, see Sewell v. 
Georgia, ante, p. 982 (Brennan , J., dissenting), since a 
reversal on either of those grounds might bar a retrial, whereas 
Georgia is free under the Court’s remand order to put appel-
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lant to another trial under a statute that may well be 
unconstitutional.

Mr . Justice  Stew art , dissenting.
This case is in all relevant respects identical to Sewell v. 

Georgia, ante, p. 982. For the reasons stated in my dissenting 
opinion in that case, I would reverse the judgment of the 
Georgia Court of Appeals, or, alternatively, note probable 
jurisdiction and hear argument on the scienter issue.

Certiorari Granted—Vacated and Remanded
No. 77-440. Pleas ure  Drivew ay  and  Park  Distr ict  of  

Peoria , Illino is , et  al . v . Kurek  et  al . C. A. 7th Cir. 
Certiorari granted, judgment vacated, and case remanded for 
further consideration in light of City of Lafayette v. Louisiana 
Power <& Light Co., ante, p. 389. Mr . Justi ce  Stevens  took 
no part in the consideration or decision of this case. Reported 
below: 557 F. 2d 580.

No. 77-734. City  of  Impa ct  et  al . v . Whitw orth , dba  
Dinkie ’s Food  Mart . C. A. 5th Cir. Certiorari granted, 
judgment vacated, and case remanded for further considera-
tion in light of City of Lafayette v. Louisiana Power & Light 
Co., ante, p. 389. Reported below: 559 F. 2d 378.

No. 77-826. Fairfa x  Hospit al  Assn , et  al . v . City  of  
Fairf ax  et  al . C. A. 4th Cir. Certiorari granted, judgment 
vacated, and case remanded for further consideration in light 
of City of Lafayette v. Louisiana Power & Light Co., ante, 
p. 389. Reported below: 562 F. 2d 280.

No. 77-835. Univers ity  of  Texas  System  et  al . v . Assaf . 
C. A. 5th Cir. Certiorari granted, judgment vacated, and case 
remanded to the United States District Court for the South-
ern District of Texas with directions to dismiss the case as 
moot. Board of Regents of the University of Texas System n . 
New Left Education Project, 414 U. S. 807 (1973). Reported 
below: 557 F. 2d 822.
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Miscellaneous Orders
No. A-807. Brown  et  al . v . Thomson , Governor  of  New  

Hamps hire . C. A. 1st Cir. Motion to amend or clarify 
order which this Court entered March 24, 1978 [ante, p. 938], 
denied.

No. A-856. Kiss inger  v . Rep orters  Committee  for  
Free dom  of  the  Press  et  al . Application for stay of order 
of the United States District Court for the District of Colum-
bia, entered January 25, 1978, presented to The  Chief  Jus -
tice  and by him referred to the Court, granted pending final 
disposition of the appeals in the United States Court of Ap-
peals for the District of Columbia Circuit.

No. D-134. In  re  Disbarm ent  of  Beitli ng . It is ordered 
that S. Richard Beitling of Independence, Mo., be suspended 
from the practice of law in this Court and that a rule issue, 
returnable within 40 days, requiring him to show cause why 
he should not be disbarred from the practice of law in this 
Court.

No. 75-679. Internal  Revenue  Servic e v . Fruehauf  
Corp , et  al ., 429 U. S. 1085. Motion of respondents to retax 
costs denied.

No. 77-529. Wise , Mayor  of  Dalla s , et  al . v . Lips comb  
et  al . C. A. 5th Cir. [Certiorari granted, 434 U. S. 1008.] 
Motion of Adelfa B. Callejo et al. for leave to participate 
in oral argument denied. Mr . Just ice  Brennan , Mr . Jus -
tice  Marsh all , and Mr . Justice  Stevens  would grant the 
motion.

No. 77-1200. Amer ican  Associ ation  of  Councils  of  
Medical  Staf fs  of  Private  Hospit als , Inc . v . Judge s  of  the  
Unite d  State s Court  of  Appeals  for  the  Fifth  Circui t . 
Motion for leave to file petition for writ of mandamus denied.
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No. 77-6462. Begley  v . Carter  et  al . ; and
No. 77-6479. Ricks  v . Colli ns , Warden . Motions for 

leave to file petitions for writs of habeas corpus denied.

No. 77-1131. In  re  Vendo  Co . On February 10, 1978, 
petitioner filed for leave to file a petition for writ of mandamus 
and further prayed that a writ of mandamus issue to the 
United States District Court for the Northern District of 
Illinois directing the District Court to dissolve the prelimi-
nary injunction in Lektro-Vend Corp. n . Vendo Co. In 
Vendo Co. v. Lektro-Vend Corp., 433 U. S. 623 (1977), this 
Court had held that the preliminary injunction violated the 
Anti-Injunction Act, 28 U. S. C. § 2283. The Court has now 
been advised of an order entered on April 6, 1978, dissolving 
the injunction in accordance with the judgment of this Court. 
Petitioner’s motion is therefore dismissed as moot.

Probable Jurisdiction Noted
No. 77-1248. Illinois  State  Board  of  Elect ions  v . So -

cialis t  Workers  Party  et  al . Appeal from C. A. 7th Cir. 
Probable jurisdiction noted. Reported below: 566 F. 2d 586.

Certiorari Granted
No. 77-533. Hisqu ierdo  v . His quierdo . Sup. Ct. Cal. 

Certiorari granted. Reported below: 19 Cal. 3d 613, 566 P. 
2d 224.

Certiorari Denied. (See also No. 77-6365, supra.)
No. 77-880. Lowth er  et  al . v . Maryland  Empl oyees  

Retire men t  System  et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 561 F. 2d 1120.

No. 77-993. Union  Oil  Comp any  of  Califo rnia  v . Ash -
land  Oil  Compa ny  of  Calif ornia  et  al . Temp. Emerg. Ct. 
App. Certiorari denied. Reported below: 567 F. 2d 984.

No. 77-1039. Franklin  v . Atkins  et  al . C. A. 10th Cir. 
Certiorari denied. Reported below: 562 F. 2d 1188.
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No. 77-1063. Eise nberg  v . United  States . C. A. 7th 
Cir. Certiorari denied. Reported below: 567 F. 2d 391.

No. 77-1068. Pfis ter  v . Waddy , U. S. Dis trict  Judge  ; and 
Pfis ter  v . Delta  Air  Lines , Inc ., et  al . C. A. D. C. 
Cir. Certiorari denied.

No. 77-1080. Redmond  v . United  States ; and
No. 77-6073. Lund  v . Unit ed  States . C. A. 10th Cir. 

Certiorari denied. Reported below: 546 F. 2d 1386.

No. 77-1081. Knehans  v . Alexander , Secret ary  of  the  
Army . C. A. D. C. Cir. Certiorari denied. Reported 
below: 184 U. S. App. D. C. 420, 566 F. 2d 312.

No. 77-1092. Thies  v . Unite d States . C. A. 3d Cir. 
Certiorari denied. Reported below: 566 F. 2d 1171.

No. 77-1097. Reynolds  Metals  Co . v . Brown , Secre tary , 
Departme nt  of  Defen se , et  al . C. A. 4th Cir. Certiorari 
denied. Reported below: 564 F. 2d 663.

No. 77-1099. Buttram  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 568 F. 2d 770.

No. 77-1101. Papp as  Televis ion , Inc . v . Federal  Com -
munica tion s  Comm iss ion  et  al . C. A. D. C. Cir. Certio-
rari denied. Reported below: 185 U. S. App. D. C. 133, 566 
F. 2d 798.

No. 77-1117. Mc Fayden -Snider  v . Unite d  Stat es . C. A. 
6th Cir. Certiorari denied.

No. 77-1120. Tsanas  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Reported below: 572 F. 2d 340.

No. 77-1124. Southwestern  Life  Insurance  Co . v . 
United  Stat es . C. A. 5th Cir. Certiorari denied. Reported 
below: 560 F. 2d 627.
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No. 77-1133. Marino  v . United  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 562 F. 2d 941.

No. 77-1160. Local  144, Hotel , Hosp ital , Nursing  Home  
& Allied  Healt h  Services  Union , SEIU, AFL-CIO v. Long  
Island  College  Hospi tal  et  al . C. A. 2d Cir. Certiorari 
denied. Reported below: 566 F. 2d 833.

No. 77-1191. Gish  et  ux . v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Reported below: 559 F. 2d 572.

No. 77-1209. Long  Mfg ., N. C., Inc . v . Dollar  et  al . 
C. A. 5th Cir. Certiorari denied. Reported below: 561 F. 
2d 613.

No. 77-1218. Whitten  et  al . v . Califor nia . Ct. App. 
Cal., 1st App. Dist. Certiorari denied.

No. 77-1222. Ruud  et  al . v . Minne sot a . Sup. Ct. Minn. 
Certiorari denied. Reported below: 259 N. W. 2d 567.

No. 77-1231. City  of  Cleve land  v . Cleve land  Electri c  
Illum inat ing  Co. et  al . C. A. 6th Cir. Certiorari denied.

No. 77-1232. Carr  v . United  States ;
No. 77-6283. Anderson  v . United  States ; and
No. 77-6291. Bulla rd  v . United  States . C. A. 9th Cir. 

Certiorari denied. Reported below: 554 F. 2d 1071.

No. 77-1241. Wagner  et  al . v . Burli ngto n  Northern , 
Inc ., et  al . C. A. 7th Cir. Certiorari denied. Reported 
below: 566 F. 2d 1176.

No. 77-1243. Detrich , Direct or , Departme nt  of  Public  
Welf are  of  San  Dieg o  County  v . Shelton  G. Ct. App. 
Cal., 4th App. Dist. Certiorari denied. Reported below: 74 
Cal. App. 3d 125, 141 Cal. Rptr. 554.

No. 77-1244. Wadd ell  v . Peps i Cola  Co . Ct. App. D. C. 
Certiorari denied.
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No. 77-1245. Paradise  Palms  Community  Assn . v . Para -
dise  Homes  et  al . Sup. Ct. Nev. Certiorari denied. Re-
ported below: 93 Nev. 488, 568 P. 2d 577.

No. 77-1246. Maryla nd  v . Wheeler . Ct. App. Md. 
Certiorari denied. Reported below: 281 Md. 593, 380 A. 2d 
1052.

No. 77-1304. Mc Adams  v . Bell , Attorney  General , et  
al . C. A. 5th Cir. Certiorari denied. Reported below: 564 
F. 2d 414.

No. 77-1357. Colem an  v . Virgini a . Sup. Ct. Va. Cer-
tiorari denied.

No. 77-1367. Welsh  v . United  States . C. A. 6th dr. 
Certiorari denied.

No. 77-1375. Moroyoqui  v . United  Stat es . C. A. 9th Cir. 
Certiorari denied. Reported below: 570 F. 2d 862.

No. 77-1393. Cardarella  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Reported below: 570 F. 2d 264.

No. 77-5942. Hanna  v . Illi nois . App. Ct. Ill., 4th Dist. 
Certiorari denied. Reported below: 48 Ill. App. 3d 6, 362 
N. E. 2d 424.

No. 77-5972. Armstea d  et  al . v . Phel ps , Correcti ons  
Secreta ry , et  al . C. A. 5th Cir. Certiorari denied.

No. 77-6054. Philli ps  v . Benton  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 77-6094. Rosenmund  v . Virginia . Sup. Ct. Va. 
Certiorari denied.

No. 77-6101. Shave r  v . United  States . C. A. 4th dr. 
Certiorari denied. Reported below: 565 F. 2d 159.

No. 77-6117. Jackso n  v . Overberg , Correctional  Super -
inte ndent . C. A. 6th Cir. Certiorari denied.
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No. 77-6191. Will iams  v . United  States . C. A. D. C. 
Cir. Certiorari denied.

No. 77-6211. Mc Nair  v . United  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 568 F. 2d 771.

No. 77-6226. Luna  v . United  States . C. A. 6th Cir. 
Certiorari denied.

No. 77-6234. Perez  v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. Reported below: 571 F. 2d 584.

No. 77-6255. Young  v . Califor nia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 77-6265. Thom ps on  v . Florida ; and Surace  v . Flor -
ida . Sup. Ct. Fla. Certiorari denied. Reported below: 351 
So. 2d 701 (first case); 351 So. 2d 702 (second case).

No. 77-6280. Davis  v . New  York . Ct. App. N. Y. Cer-
tiorari denied. Reported below: 43 N. Y. 2d 17, 371 N. E. 2d 
456.

No. 77-6296. Chapman  v . Indiana . Ct. App. Ind. Cer-
tiorari denied.

No. 77-6297. Burr  v . Indiana . Sup. Ct. Ind. Certiorari 
denied. Reported below: 267 Ind. 75, 367 N. E. 2d 1085.

No. 77-6299. Plemons  v . Estel le , Correc tions  Direc -
tor . C. A. 5th Cir. Certiorari denied.

No. 77-6301. Will iams  v . Ohio  et  al . C. A. 6th Cir. 
Certiorari denied. Reported below: 547 F. 2d 40.

No. 77-6305. Tric e v . Kentucky . Ct. App. Ky. Cer-
tiorari denied. Reported below: 561 S. W. 2d 684.

No. 77-6310. Keeling  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Reported below: 556 S. W. 2d 832.
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No. 77-6317. Aguirre  v . Morri s , Warden . C. A. 9th Cir. 
Certiorari denied.

No. 77-6320. Mabery  v . New  York . C. A. 2d Cir. Cer-
tiorari denied.

No. 77-6322. Morgan  v . Setliff , Warden . C. A. 7th Cir. 
Certiorari denied.

No. 77-6324. Burrel l  v . Estelle , Corrections  Direct or . 
C. A. 5th Cir. Certiorari denied.

No. 77-6329. Sherle y  v . Kentucky . Sup. Ct. Ky. Cer-
tiorari denied. Reported below: 558 S. W. 2d 615.

No. 77-6417. Watki ns , dba  Beltone  Hearin g  Aid  Cen -
ter  v. Lou Bachrodt  Chevrolet , Inc . App. Ct. Ill., 2d Dist. 
Certiorari denied. Reported below: 48 Ill. App. 3d 954, 363 
N. E. 2d 609.

No. 77-6436. Gay  v . United  State s . C. A. 9th Cir. Cer-
tiorari denied. Reported below: 567 F. 2d 916.

No. 77-6446. Roach  v . Unite d  Stat es . C. A. 3d Cir. 
Certiorari denied.

No. 77-6449. Clyburn  v . United  States . Ct. App. D. C. 
Certiorari denied. Reported below: 381 A. 2d 260.

No. 77-6452. Black  Horse  v . United  State s . C. A. 8th 
Cir. Certiorari denied. Reported below: 568 F. 2d 555.

No. 77-6453. Hernan dez  et  al . v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Reported below: 568 F. 2d 779.

No. 77-6461. Sacco  v . United  State s . C. A. 4th Cir. 
Certiorari denied. Reported below: 571 F. 2d 791.

No. 77-6491. Jackso n  v . Virgi nia . Sup. Ct. Va. Cer-
tiorari denied.
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No. 77-1089. Hearst  v . United  States . C. A. 9th Cir. 
Certiorari denied. Mr . Justice  Brennan  would grant certio-
rari limited to Questions VII and VIII presented by the 
petition. Reported below: 563 F. 2d 1331.

No. 77-1308. National  Broadcasting  Co ., Inc ., et  al . v . 
Niemi . Ct. App. Cal., 1st App. Dist. Certiorari denied. 
Mr . Just ice  Brennan  would grant certiorari. Reported be-
low: 74 Cal. App. 3d 383,141 Cal. Rptr. 511.

No. 77-1329. Ohio  v . Teter . Ct. App. Ohio, Summit 
County. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied.

No. 77-1385. May  v . Indiana . Ct. App. Ind. Certiorari 
denied. Mr . Justice  Stewart  would grant certiorari. Re-
ported below:---- Ind. App.----- , 364 N. E. 2d 172.

No. 77-5953. Riley  v . Illino is . App. Ct. HL, 1st Dist. 
Certiorari denied. Reported below: 49 Ill. App. 3d 304, 364 
N. E. 2d 306.

Mr . Justic e  Mars hall , writh whom Mr . Justice  Brennan  
joins, dissenting.

I dissent from the denial of certiorari. Petitioner was 16 
years old at the time of his arrest in connection with three 
homicides.1 After being held for an hour and a half in a 
police car at the cemetery where the bodies were found, peti-
tioner was taken to the police station, where his shoes, 
trousers, and shirt were removed1 2 and he was given a blanket 
and placed in a cell. An hour or two later, after being advised 

1 All facts are taken from the opinion of the Illinois Appellate Court. 
49 Ill. App. 3d 304, 364 N. E. 2d 306 (1977). It appears that petitioner 
first told the police that he was 17 years old, but it is here undisputed that 
petitioner was 16 at the time of the events in question. See id., at 306, 
310, 364 N. E. 2d, at 307-308, 310; Brief in Opposition 2.

2 This clothing was apparently removed for evidentiary purposes. See 
49 Ill. App. 3d, at 306, 364 N. E. 2d, at 307.
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of his constitutional rights to remain silent and consult with 
an attorney, petitioner asked to speak to his father, who 
had come to the police station when he learned of his son’s 
arrest;3 this request was ignored by the police. Petitioner 
then confessed to the crimes, and later that evening repeated 
the confession to a prosecuting attorney, without having con-
sulted. with the parent whom he had asked to see or with any 
other friendly adult. The confession was introduced over 
objection at petitioner’s trial, which led to his conviction for 
murder and to sentences of 75 to 225 years.4

The Illinois courts considered and rejected petitioner’s argu-
ment, made initially in support of his motion to suppress the 
confession, that “the request of a juvenile defendant to see a 
parent is tantamount to an adult’s request for an attorney” 
and should terminate police interrogation. 49 Ill. App. 3d 
304, 308, 364 N. E. 2d 306, 309 (1977).5 It is this argument 
that petitioner presses here.

I have recently expressed my view that this Court should 
decide whether a juvenile’s waiver of rights is valid in the 
absence of “competent advice from an adult who does not have 
significant conflicts of interest.” Little n . Arkansas, ante, 
p. 957 (dissenting from denial of certiorari). The instant 
case presents a related but less difficult issue, for we need 
not consider here whether the Constitution requires that 

3 Police testimony conflicted with both petitioner’s claim that he had 
asked to see his father and the father’s claim that he had asked repeatedly 
to see his son. There is no dispute, however, about the father’s presence 
at the police station that evening, and the trial court assumed, in ruling 
on petitioner’s suppression motion, that petitioner had made the request to 
see his father. Id., at 306-307,310, 364 N. E. 2d, at 308, 310.

4 Petitioner was convicted of two counts of murder, for which he received 
concurrent sentences of 75 to 225 years. He was also convicted of one 
count of involuntary manslaughter, for which he received a sentence of 
3 to 10 years.

5 The Illinois Supreme Court denied leave to appeal. App. B to Pet. 
for Cert.
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a juvenile always receive adult advice before making a con-
fession. Compare ante, at 958-959, and nn. 5-6. Nor need 
we decide whether adult advice tainted by conflict of interest is 
nevertheless sufficient for constitutional purposes. See ante, 
at 959-960. The narrow question presented here is simply 
whether an accused child’s request to see a parent must be 
honored by the police before they continue interrogation, at 
least when the parent is available at the police station and 
interested in speaking to his child.

There is a conflict of authority on this question that indi-
cates a need for this Court to exercise its certiorari jurisdic-
tion. See Sup. Ct. Rule 19. The Supreme Court of Califor-
nia has held:

“[W]hen ... a minor is taken into custody and is sub-
jected to interrogation, without the presence of an attor-
ney, his request to see one of his parents . . . must... be 
construed to indicate that the minor suspect desires to 
invoke his Fifth Amendment privilege. The police must 
cease custodial interrogation immediately upon exercise of 
the privilege.” People v. Burton, 6 Cal. 3d 375, 383-384, 
491 P. 2d 793, 798 (1971).

Other state courts have gone further, requiring that a juvenile 
always receive adult advice before the police may accept his 
confession, regardless of whether he asks to speak to an adult. 
See, e. g., Leiois v. State, 259 Ind. 431, 436-440, 288 N. E. 2d 
138, 141-143 (1972); In re K. W. B., 500 S. W. 2d 275, 279- 
283 (Mo. App. 1973); Common wealth v. Webster, 466 Pa. 314, 
320-328, 353 A. 2d 372, 375-379 (1975); Commonwealth v. 
McCutchen, 463 Pa. 90, 343 A. 2d 669 (1975). On the other 
hand, at least two courts in addition to the court below have 
upheld the admission of confessions obtained after juveniles’ 
requests to see parents had been ignored by the police. 
Chaney v. Wainwright, 561 F. 2d 1129 (CA5 1977) (2-1 
decision); State v. Young, 220 Kan. 541, 555, 552 P. 2d 905, 
916 (1976) (noting that honoring juvenile’s request to see 
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parent would be the “better police practice,” although not 
constitutionally required).6

In In re Gault, 387 U. S. 1 (1967), this Court emphasized 
that “the greatest care must be taken to assure that [a juve-
nile’s] admission was voluntary . . . [and] that it was not the 
product of ignorance of rights or of adolescent fantasy, fright 
or despair.” Id., at 55. In light of this admonition, there is 
an obvious incongruity in requiring the police to honor an 
adult’s request for an attorney while allowing them to ignore 
a juvenile’s request to speak to a parent:

“[T]he state readily concedes that the police would have 
been required to accede to a request for an attorney. 
The accused who requests his mother rather than his 
ever-available attorney is the less knowledgeable, more 
easily coerced person most in need of protection from 
police overreaching. It makes no sense to protect the 
knowledgeable accused from stationhouse coercion while 
abandoning the young person who knows no more than 
to ask for the one person he trusts, his mother.” Chaney 
v. Wainwright, supra, at 1134 (Goldberg, J., dissenting) 
(footnote omitted).

These considerations, at the very least, indicate that the issue 
presented here is a substantial one. For this reason, and 
because of the conflict among state and federal courts on the 
question, I would grant the petition for certiorari.

No. 77-6016. Frankli n  et  al . v . Shie lds  et  al . C. A. 
4th Cir. Motion of Public Defender of Wisconsin for leave 
to file a brief as amicus curiae granted. Certiorari denied. 
Mr . Just ice  Brennan , Mr . Justice  White , and Mr . Justic e  

6 The Illinois court in the instant case similarly indicated that “ 'it would 
be preferable to make sure, whenever possible, that a parent or guardian 
is present when a juvenile waives his rights.’ ” 49 Ill. App. 3d, at 311, 364 
N. E. 2d, at 311, quoting In re Stiff, 32 Ill. App. 3d 971, 978, 336 N. E. 2d 
619, 625 (1975).
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Marshall  would grant certiorari. Reported below: 569 F. 
2d 784.

No. 77-6288. Gibs on  v . Florida . Sup. Ct. Fla. Certio-
rari denied. Reported below: 351 So. 2d 948.

Mr . Justi ce  Brennan  and Mr . Just ice  Marsh all , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg v. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentence in this case.

Rehearing Denied
No. 77-863. Buthorn  v . United  States , ante, p. 915; and
No. 77-1028. Insurance  Compa ny  of  North  Americ a  v . 

Mosley  et  al ., ante, p. 918. Petitions for rehearing denied.

May  1, 1978
Appeals Dismissed

No. 77-1061. Darks  v . Transok  Pipe  Line  Co. Appeal 
from Ct. Crim. App. Okla, dismissed for want of substantial 
federal question.

No. 77-1250. Interna tional  Tracers  of  Amer ica  v . 
Estat e of  Hard  et  al . Appeal from Sup. Ct. Wash, dis-
missed for want of substantial federal question. Reported 
below: 89 Wash. 2d 140, 570 P. 2d 131.

No. 77-1285. Towns hip  of  Midland  et  al . v . Michi gan  
State  Boundary  Commiss ion  et  al . Appeal from Sup. Ct. 
Mich, dismissed for want of substantial federal question. Re-
ported below: 401 Mich. 641, 259 N. W. 2d 326.

No. 77-6361. Raitpo rt  v . Acro -Matic , Inc . Appeal from 
Super. Ct. Pa. dismissed for want of substantial federal ques-
tion. Reported below: 248 Pa. Super. 588, 374 A. 2d 695.
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No. 77-1176. Nabisco , Inc ., et  al . v . Korzen , Treas urer  
of  Cook  Count y , et  al . Appeal from Sup. Ct. Ill. Motion 
of Northwestern University for leave to file a brief as amicus 
curiae granted. Appeal dismissed for want of substantial 
federal question. Reported below: 68 Ill. 2d 451, 369 N. E. 2d 
829.

No. 77-1287. Fishe r  v . Ohio . Appeal from Sup. Ct. Ohio 
dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of certio-
rari, certiorari denied.

No. 77-6289. Ward  v . Utah . Appeal from Sup. Ct. Utah 
dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of cer-
tiorari, certiorari denied. Reported below: 571 P. 2d 1343.

Miscellaneous Orders
No. 76-1560. Unite d  State s v . United  States  Gypsum  

Co. et  al . C. A. 3d Cir. [Certiorari granted, 434 U. S. 815.] 
Motion of respondents Colon Brown et al. for leave to file 
supplemental brief after argument granted. Mr . Justic e  
Blackmu n  took no part in the consideration or decision of 
this motion.

No. 77-1234. Internat ional  Asso ciati on  of  Machini sts  
& Aeros pace  Workers , AFL-CIO v. Compag nie  Nationale  
Air  France . C. A. 2d Cir. The Solicitor General is invited 
to file a brief in this case expressing the views of the United 
States.

No. 77-1471. Edwards  et  al ., Membe rs , House  of  Rep -
resentatives  v. Carter , Presi dent  of  the  Unite d  Stat es . 
C. A. D. C. Cir. Motion of petitioners to expedite considera-
tion of petition for writ of certiorari denied. Application for 
injunction, presented to The  Chief  Justi ce , and by him 
referred to the Court, denied.
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No. 77-6278. Knigh t  v . United  States  Distr ict  Court  
for  the  Dis trict  of  Massa chuset ts  ;

No. 77-6352. Towns ley  v . Linds ay , Judge , et  al . ; and
No. 77-6358. Siddle  v . United  States  Distr ict  Court  

for  the  Southern  Distri ct  of  Ohio  et  al . Motions for 
leave to file petitions for writs of mandamus denied.

Certiorari Granted
No. 77-1301. Gannett  Co ., Inc . v . De Pasquale , Judge , 

et  al . Ct. App. N. Y. Certiorari granted. Reported below: 
43 N. Y>2d 370, 372 N. E. 2d 544.

No. 77-1305. Parkl ane  Hosier y Co ., Inc ., et  al . v . 
Shore . C. A. 2d Cir. Certiorari granted. Reported below: 
565 F. 2d 815.

No. 77-6067. Duren  v . Missouri . Sup. Ct. Mo. Motion 
of petitioner for leave to proceed in jorma pauperis and cer-
tiorari granted. Reported below: 556 S. W. 2d 11.

Certiorari Denied. (See also Nos. 77-1287 and 77-6289, 
supra.)

No. 77-755. Rocky  Mountain  Motor  Tariff  Bureau , 
Inc ., et  al . v . United  States  et  al . C. A. 4th Cir. Certio-
rari denied. Reported below: 559 F. 2d 1251.

No. 77-1008. Sioux City  & New  Orleans  Barge  Lines , 
Inc . v. Hele na  Marine  Service , Inc . C. A. 8th Cir. Cer-
tiorari denied. Reported below: 564 F. 2d 15.

No. 77-1062. Darks  et  al . v . Transok  Pipe  Line  Co . 
C. A. 10th Cir. Certiorari denied. Reported below: 565 F. 
2d 1150.

No. 77-1095. Clement e  et  al . v . Unite d  States . C. A. 
1st Cir. Certiorari denied. Reported below: 567 F. 2d 1140.

No. 77-1104. Monroe  County  Conserv ation  Council , 
Inc ., et  al . v . Adams , Secre tary  of  Transp ortatio n . C. A. 
2d Cir. Certiorari denied. Reported below: 566 F. 2d 419.
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No. 77-1128. Griff in  et  ux . v . United  States . C. A. 6th 
Cir. Certiorari denied. Reported below: 571 F. 2d 583.

No. 77-1145. Vernell  v . Unite d  States . C. A. 5th dr. 
Certiorari denied. Reported below: 559 F. 2d 963.

No. 77-1155. Santana  v . Unite d  States . C. A. 3d Cir. 
Certiorari denied. Reported below: 568 F. 2d 770.

No. 77-1170. Bibbs  et  al . v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Reported below: 564 F. 2d 1165.

No. 77-1174. Bell  v . Unite d  Stat es . C. A. 2d Cir. Cer-
tiorari denied.

No. 77-1182. Unite d  Air  Lines , Inc . v . Inda . C. A. 9th 
Cir. Certiorari denied. Reported below: 565 F. 2d 554.

No. 77-1190. All  Island  Deli very  Service , Inc ., et  al . 
v. Unite d  States  et  al . C. A. 4th Cir. Certiorari denied. 
Reported below: 565 F. 2d 290.

No. 77-1235. Lake  Livingst on  Washateria , Inc ., et  al . 
v. Hasty  et  al . C. A. 5th dr. Certiorari denied. Reported 
below: 566 F. 2d 104.

No. 77-1242. Tall y  v . Johnson  et  al . C. A. 5th dr. 
Certiorari denied. Reported below: 565 F. 2d 161.

No. 77-1249. Bisp ing  v . Virgi nia . Sup. Ct. Va. Cer-
tiorari denied. Reported below: 240 S. E. 2d 656.

No. 77-1252. Donovan  Construction  Compa ny  of  Min -
nesota  v. Florida  Telepho ne  Corp . C. A. 5th Cir. Certio-
rari denied. Reported below: 564 F. 2d 1191.

No, 77-1256. Barone  v . Barnes , Judge , et  al . C. A. 10th 
Cir. Certiorari denied.

No. 77-1259. Ben  R. Hendri x  Trading  Co ., Inc . v . J. 
Henry  Schro eder  Banking  Corp , et  al . C. A. 5th dr. 
Certiorari denied. Reported below: 560 F. 2d 1192.
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No. 77-1274. Aluminum  Company  of  Amer ica  et  al . v . 
Cuyah oga  Count y  Board  of  Revis ion  et  al . Ct. App. Ohio, 
Cuyahoga County. Certiorari denied.

No. 77-1280. E. F. I., Inc . v . M. I. I., dba  Marketers  
Internati onal , Inc ., et  al . Ct. Civ. App. Tex., 14th Sup. 
Jud. Dist. Certiorari denied. Reported below: 550 S. W. 
2d 401.

No. 77-1286. City  of  East  Detroit  v . Llew ellyn  et  al . ; 
City  of  East  Detr oit  v . Vickery  et  al .; and Capri  Theatre  
Co ., Inc . v . City  of  East  Detr oit  et  Al . Sup. Ct. Mich. 
Certiorari denied. Reported below: 401 Mich. 314, 257 N. W.*  
2d 902 (first case); 401 Mich. 843 (second and third cases).

No. 77-1309. Maryland  Publi c Interest  Res ear ch  
Group  v . Elkins , Presi dent , Univers ity  of  Maryland , et  
al . C. A. 4th Cir. Certiorari denied. Reported below: 565 
F. 2d 864.

No. 77-1406. Gaeta no  et  al . v . Silbert , U. S. Attorney . 
C. A. D. C. Cir. Certiorari denied.

No. 77-5941. Bhongsup atana  v . Unite d  Stat es . C. A. 
2d Cir. Certiorari denied. Reported below: 562 F. 2d 39.

No. 77-5951. Smith  v . Illinois . App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 50 Ill. App. 3d 320, 365 
N. E. 2d 558.

No. 77-5957. Cedil lo  v . Este lle , Correc tions  Director . 
C. A. 5th Cir. Certiorari denied.

No. 77-6084. Eminh izer  v . Pennsylvania . Sup. Ct. Pa. 
Certiorari denied.

No. 77-6100. Washi ngton  v . Iowa . Sup. Ct. Iowa. 
Certiorari denied. Reported below: 257 N. W. 2d 890.
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No. 77-6192. Greer  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 566 F. 2d 472.

No. 77-6222. Brannon  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied.

No. 77-6225. Rock  v . Unite d States . C. A. 3d Cir. 
Certiorari denied. Reported below: 568 F. 2d 771.

No. 77-6273. Moore  v . Ford  Motor  Co ., Wayne  Assem bly  
Plant . Sup. Ct. Mich. Certiorari denied.

No. 77-6290. Mc Daniel  v . Hopp er , Ass is tant  Dis trict  
Attorn ey  of  Tulsa  Count y , Oklaho ma . C. A. 10th Cir. 
Certiorari denied.

No. 77-6330. Ander son  v . Dabdo  et  al . C. A. 5th Cir. 
Certiorari denied. Reported below: 565 F. 2d 161.

No. 77-6336. Christ iansen  v . Gunn , Warden . C. A. 
9th Cir. Certiorari denied.

No. 77-6337. Altize r  v . Young , Acti ng  Warden , et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 569 F. 2d 
812.

No. 77-6338. Thorn ton  v . Delaware . Sup. Ct. Del. 
Certiorari denied. Reported below: 383 A. 2d 283.

No. 77-6340. Solomon  v . Calif ornia . Ct. App. Cal., 2d 
App. Dist. Certiorari denied.

No. 77-6341. Turner  v . Louis iana . Sup. Ct. La. Cer-
tiorari denied. Reported below: 352 So. 2d 1007.

No. 77-6343. Skinne r  v . Cardwe ll , Warden . C. A. 9th 
Cir. Certiorari denied. Reported below: 564 F. 2d 1381.

No. 77-6345. Apel  v . Wainw right , Secretar y , Depart -
ment  of  Off ender  Rehabili tation  of  Florida . C. A. 5th 
Cir. Certiorari denied.
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No. 77-6350. Hines  v . Calif orni a . Ct. App. Cal., 1st 
App. Dist. Certiorari denied.

No. 77-6351. Royse  v . Washi ngton  et  al . Sup. Ct. 
Wash. Certiorari denied.

No. 77-6360. Holsey  v . Warden , Maryland  Peniten -
tiary . Ct. Sp. App. Md. Certiorari denied.

No. 77-6364. Martin  v . New  England  Telepho ne  & 
Tele grap h  Co . C. A. 1st Cir. Certiorari denied. Reported 
below: 566 F. 2d 360.

No. 77-6369. Ray  v . Cowan , Penitentiary  Superi n -
tendent . C. A. 6th Cir. Certiorari denied.

No. 77-6370. Ellis  v . Oklahoma  et  al . C. A. 10th Cir. 
Certiorari denied.

No. 77-6401. Reeb  v . Economic  Opport unity  Atlanta , 
Inc . C. A. 5th Cir. Certiorari denied. Reported below: 
565 F. 2d 1213.

No. 77-6430. Fermin  v . Qkltf kso , Secre tary  of  Health , 
Educat ion , and  Welfar e . C. A. 5th Cir. Certiorari denied. 
Reported below: 567 F. 2d 388.

No. 77-6456. Monto ya -Guerrero  v . Unite d States . 
C. A. 9th Cir. Certiorari denied. Reported below: 570 F. 2d 
353.

No. 77-6464. Pugh  v . United  Stat es . C. A. 8th Cir. 
Certiorari denied. Reported below: 566 F. 2d 626.

No. 77-6469. Burnett  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Reported below: 568 F. 2d 205.

No. 77-6490. Olivera  v . United  States . C. A. 1st Cir. 
Certiorari denied.
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No. 77-6495. Warme , aka  Warner  v . United  States . 
C. A. 2d Cir. Certiorari denied. Reported below: 572 F. 2d 
57.

No. 77-784. Maryla nd  v . Marzullo . C. A. 4th Cir. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 561 F. 2d 540.

Mr . Justi ce  White , with whom Mr . Justice  Rehnquist  
joins, dissenting.

This petition presents a question of fundamental importance 
to the administration of criminal justice in both the state and 
federal courts: What minimum standard of competence must 
be displayed by an attorney for a criminal defendant in order 
to satisfy the requirement of the Sixth Amendment that the 
defendant receive the effective assistance of counsel?

Despite the clear significance of this question, the Federal 
Courts of Appeals are in disarray. Three Circuits subscribe 
to the view that the representation of a defendant will be 
deemed adequate as a matter of constitutional law unless it 
was “such as to make a mockery, a sham or a farce of the 
trial.” United States v. Madrid Ramirez, 535 F. 2d 125, 129 
(CAI 1976); Rickenbacker v. Warden, 550 F. 2d 62, 65 (CA2 
1976); Gillihan v. Rodriguez, 551 F. 2d 1182, 1187 (CAIO 
1977). Four Circuits require, however, that defense counsel 
render “reasonably competent” assistance. United States v. 
De Coster, 159 U. S. App. D. C. 326, 331, 487 F. 2d 1197, 1202 
(1973); Beasley v. United States, 491 F. 2d 687, 696 (CA6 
1974) (“reasonably effective assistance”); United States v. 
Fessel, 531 F. 2d 1275, 1278 (CA5 1976) (“reasonably effec-
tive assistance”); United States v. Easter, 539 F. 2d 663, 665- 
666 (CA8 1976) (“customary skills and diligence that a 
reasonably competent attorney would perform under similar 
circumstances”). The Third and Seventh Circuits have 
developed their own, apparently different, standards for deter-
mining whether effective assistance of counsel has been 
rendered to a defendant. Moore v. United States, 432 F. 2d



1012 OCTOBER TERM, 1977

Whi te , J., dissenting 435 U.S.

730, 736 (CA3 1970) (“the exercise of the customary skill 
and knowledge which normally prevails at the time and 
place”); United States ex ret. Williams v. Twomey, 510 F. 2d 
634, 641 (CA7 1975) (“assistance which meets a minimum 
standard of professional representation”). The Court of Ap-
peals for the Ninth Circuit is internally divided. Compare 
Saunders v. Eyman, No. 75-3485 (Apr. 18, 1977) (“farce 
or a mockery of justice”) with Cooper v. Fitzharris, 551 F. 2d 
1162, 1166 (1977) (“reasonably effective assistance”), rehear-
ing en banc granted.

This case presents an appropriate occasion for addressing 
this issue. The District Court, following an earlier decision 
of the Fourth Circuit which held that “one is deprived of 
effective assistance of counsel only in those extreme instances 
where the representation is so transparently inadequate as to 
make a farce of the trial,” Root v. Cunningham, 344 F. 2d 1, 3 
(1965), found that the representation which had been 
provided to defendant was adequate for constitutional pur-
poses. The Court of Appeals for the Fourth Circuit expressly 
disavowed the test used in Root, adopted a new test requiring 
“representation within the range of competence demanded of 
attorneys in criminal cases,” and applied this new standard to 
reverse the District Court. Thus, the choice of standard was 
determinative of the outcome of this case. Moreover, the 
Court of Appeals focused on a relatively discrete problem in 
the conduct of the trial, so that analysis of the adequacy of 
representation will not require inquiry into all aspects of the 
preparation and handling of the case.

The decisions of this Court recognize that the right to 
counsel is fundamental to a fair trial. Gideon v. Wainwright, 
372 U. S. 335 (1963); Powell v. Alabama, 287 U. S. 45, 68-69 
(1932); and, in the last analysis, it is this Court’s responsibil-
ity to determine what level of competence satisfies the con-
stitutional imperative. It also follows that we should attempt 
to eliminate disparities in the minimum quality of representa-
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tion required to be provided to indigent defendants. In re-
fusing to review a case which so clearly frames an issue that 
has divided the Courts of Appeals, the Court shirks its central 
responsibility as the court of last resort, particularly its func-
tion in the administration of criminal justice under a Constitu-
tion such as ours.

I respectfully dissent.

No. 77-943. Illinois  v . Gray . Sup. Ct. Ill. Motion of 
respondent for leave to proceed in forma pauperis granted. 
Certiorari denied, it appearing that the judgment below rests 
on an adequate state ground. Mr . Justi ce  Stew art  and Mr . 
Justi ce  Marsh all  would deny petition without explanation. 
Reported below: 69 Ill. 2d 44, 370 N. E. 2d 797.

Mr . Justi ce  Stevens .
The Court’s occasional practice of explaining its denials 

of certiorari, see, e. g., Michigan v. Allensworth, ante, p. 933; 
Illinois v. Pendleton, ante, p. 956; Illinois v. Garlick, 434 U. S. 
988 (1977), is, I believe, inconsistent with the rule that such 
denials have no precedential value. Since I regard that rule 
as an important aspect of our practice, I do not join the 
Court’s explanation in this case.

No. 77-1262. Beck  v . Morris on  Pump  Co ., Inc . C. A. 
7th Cir. Certiorari denied. Mr . Justic e Steve ns  took no 
part in the consideration or decision of this petition. Re-
ported below: 566 F. 2d 8.

No. 77-1266. Morial  et  al . v . Judiciary  Commis sion  of  
the  State  of  Louisia na  et  al . C. A. 5th Cir. Certiorari 
denied. Mr . Justice  White  would grant certiorari. Re-
ported below: 565 F. 2d 295.

No. 77-1277. Missouri  State  Highw ay  Commiss ion  v . 
Meyer . C. A. 8th Cir. Motion of respondent for leave to 
proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 567 F. 2d 804.
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No. 77-6025. Huffman  v . Florida . Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 350 So. 2d 5.

Mr . Justice  Marsh all , with whom Mr . Justi ce  Brennan  
joins, dissenting.

Petitioner, a Negro male, was convicted by an all-white jury 
of raping a white woman, and was sentenced to life imprison-
ment.1 In a post-conviction proceeding, he moved for a new 
trial on the ground that racial bias in the jury selection process 
deprived him of his Sixth Amendment right to an impartial 
jury and his Fourteenth Amendment rights to equal protection 
and due process. The trial court denied the motion, and the 
Florida District Court of Appeal affirmed without opinion, 336*  
So. 2d 612 (1976). With three justices dissenting, a four-man 
majority of the Florida Supreme Court dismissed petitioner’s 
certiorari petition for lack of jurisdiction, without explanation. 
350 So. 2d 5 (1977).

There can be no dispute that Negroes were systematically 
excluded from petitioner’s jury in violation of the Fourteenth 
Amendment. The all-white jury was selected from an all- 
white venire, drawn from the same master jury list which the 
Florida District Court of Appeal held, in Jordan v. State, 293 
So. 2d 131 (1974), to have been composed in a racially dis-
criminatory fashion. As the District Court of Appeal noted 
in Jordan, the jury list was derived by a method rife with 
opportunity for racial discrimination, and reflected a substan-
tial statistical disparity between the proportion of Negroes 
included and those who were eligible.1 2 The State was unable 

1 Petitioner was also convicted of burglary, for which he was given a 
concurrent life sentence. On appeal, the convictions were affirmed, but the 
concurrent sentence for burglary was reduced to 15 years. 301 So. 2d 815 
(Fla. App. 1974).

2 Petitioner was convicted in November 1972 in Sarasota County, Fla. 
The Jordan court found that the master jury list in use in Sarasota County 
at that time was compiled from voter registration cards, which indicated 
the race of the voter, and. were taken from only 4 or 5 out of the 45
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in Jordan to rebut the prima facie case of discrimination thus 
demonstrated, see, e. g., Castaneda v. Partida, 430 U. S. 482, 
494-495 (1977); Alexander v. Louisiana, 405 U. S. 625, 630- 
631 (1972), and the State does not here contest that the jury 
which convicted petitioner was selected in an unconstitutional 
manner.

The State argues, instead, that we are foreclosed from 
reaching the merits of petitioner’s claim by virtue of his failure 
to raise the issue by written motion prior to selection of the 
individual jurors, as required by Fla. Rule Crim. Proc. 3.290.* 3 
But petitioner did present a timely oral motion, and, under 
the circumstances of this case, adherence to the requirement 
of a written motion would serve only “to force resort to an 
arid ritual of meaningless form.” Staub v. City of Baxley, 355 
U. S. 313, 320 (1958). As soon as he saw the all-white venire, 
petitioner’s counsel moved to strike the panel, and requested

voting precincts in the county. The jury commissioners did not use 
objective criteria for choosing precincts, and the precincts that were 
selected here “had virtually no registered black voters,” whereas approxi-
mately 50% of the registered voters in two precincts, and 2.65% of the 
voters in the county as a whole, were Negroes. 293 So. 2d, at 132-133, and 
n. 7. The Jordan court found that, out of a total of 1,344 persons on the 
jury list, at most 4 were Negroes (0.297%), and that the chance of 
drawing such a small percentage of Negroes in a random sample of 1,344 
of the registered voters in the county as a whole would be less than 1 
in 10 million. Id., at 133 n. 4.

3 Rule 3.290 provides:
“The state or defendant may challenge the panel. A challenge to the 

panel may be made only on the ground that the prospective jurors were 
not selected or drawn according to law. Challenges to the panel shall be 
made and decided before any individual juror is examined, unless otherwise 
ordered by the court. A challenge to the panel shall be in writing and 
shall specify the facts constituting the ground of the challenge. Challenges 
to the panel shall be tried by the court. Upon the trial of a challenge to 
the panel the witnesses may be examined on oath by the court and may be 
so examined by either party. If the challenge to the panel is sustained, the 
court shall discharge the panel. If the challenge is not sustained, the 
individual jurors shall be called.”
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an opportunity to question the jury commissioners to deter-
mine whether Negroes had been systematically excluded.4 
The trial judge expressed willingness to allow questioning of 
the supervisor of elections but not the jury commissioners, 
and—because the supervisor of elections would not have been 
able to offer any relevant testimony—counsel agreed to pro-
ceed with trial, with the “understand [ing] . . . that I have 
placed on the record that the jury panel is white.” App. to 
Pet. for Cert. E-6.

The jury commissioners’ testimony clearly was essential to 
development of petitioner’s discrimination claim. See n. 2, 
supra. Thus, rejection of counsel’s request to interrogate the 
commissioners was tantamount to denial of petitioner’s claim, 
and the filing of a written motion would have served no 
immediate purpose and would have unnecessarily delayed the 
proceedings.5 The dissenting opinions in the Florida Supreme 
Court concluded that in this situation petitioner was not fore-
closed as a matter of state law from raising his claim on 
collateral attack, notwithstanding his failure to comply with 
the letter of Rule 3.290. See 350 So. 2d, at 7-8 (Boyd, J., 
dissenting); id., at 8-9 (Sundberg, J., dissenting). But, even 
assuming that the Florida Supreme Court’s dismissal for lack 
of jurisdiction was based on petitioner’s failure to make a 
written motion,6 such a purely formalistic application of a 

4 Counsel explained his failure to file a written motion, with the 
following:
‘T might say that I did not file such a motion in writing for the Court 
because I didn’t see the panel until today.” App. to Pet. for Cert. E-3.

5 Under these circumstances, it is simply untenable to suggest, as the 
State does, Response to Pet. for Cert. 1, that petitioner “abandoned” his 
oral motion by not accepting the trial judge’s offer to allow questioning of 
the supervisor of elections.

6 It is not clear whether the court’s dismissal was based on petitioner’s 
failure to comply with Rule 3.290, or solely on a conclusion that there was 
no direct conflict between the decision of the District Court of Appeal in 
this case, and the decision of that court in Jordan v. State. See Fla.
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state procedural rule does not constitute an independent and 
adequate state ground barring review in this Court. Cf. 
Wright v. Georgia, 373 U. S. 284, 289-291 (1963); NAACP v. 
Alabama ex rel. Flowers, 377 U. S. 288, 293-297 (1964). As 
Mr. Justice Holmes so eloquently stated: “Whatever springes 
the State may set for those who are endeavoring to assert rights 
that the State confers, the assertion of federal rights, when 
plainly and reasonably made, is not to be defeated under the 
name of local practice.” Davis v. Wechsler, 263 U. S. 22, 24 
(1923).

I would grant certiorari and set the case for oral argument.
Mr . Justi ce  Stevens .
As Mr . Justi ce  Marshall  points out, the dissenting mem-

bers of the Florida Supreme Court expressed the opinion that, 
as a matter of state law, the petitioner could assert his federal 
claim in a state collateral proceeding. Ante, at 1016. The 
majority of that court, however, concluded that the claim 
could not be raised in such a proceeding. They therefore did 
not decide the federal constitutional question. Since peti-
tioner has now exhausted his state remedies, the federal ques-
tion remains open for decision in a federal habeas corpus 
proceeding.

As the petition comes to us, we may assume that a summary 
reversal might have been appropriate on direct review of 
petitioner’s conviction, and also that a collateral attack in the 
federal court should succeed. It does not follow, however, 
that this Court has the power to compel a State to employ a 
collateral post-conviction remedy in which specific federal 
claims may be raised. See Case v. Nebraska, 381 U. S. 336. 
Accordingly, totally apart from the considerations discussed by 
Mr . Justice  Marshall , there are serious procedural questions

Const., Art. 5, § 3 (b) (3) (limiting certiorari jurisdiction of Florida Su-
preme Court to cases in which there is a “direct conflict” between decisions 
of district courts of appeal, and to several other categories of cases not 
relevant here.)
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that must be answered before addressing the merits of peti-
tioner’s federal claim. In making this observation I do not 
presume to explain the reasons for the Court’s action; I write 
only to identify this as one of the many cases in which a per-
suasive dissent may create the unwarranted impression that 
the Court has acted arbitrarily in denying a petition for 
certiorari.

No. 77-6359. Ross v. Hopper , Warden . Sup. Ct. Ga. 
Certiorari denied. Reported below: 250 Ga. 369, 240 S. E. 2d 
850.

Mr . Justice  Brennan  and Mr . Just ice  Marshall , 
dissenting.

Adhering to our views that the death penalty is in all cir-
cumstances cruel and unusual punishment prohibited by the 
Eighth and Fourteenth Amendments, Gregg N. Georgia, 428 
U. S. 153, 227, 231 (1976), we would grant certiorari and va-
cate the death sentence in this case.

Rehearing Denied
No. 76-1719. Wash ingt on  Medical  Cente r , Inc ., et  al . 

v. Unite d  States , 434 U. S. 902;
No. 77-953. Buffalo  River  Conservation  and  Recrea -

tion  Council  et  al . v . National  Park  Servic e  et  al ., ante, 
p. 924;

No. 77-1056. Sunbeam  Televisio n  Corp , et  al . v . Shevin , 
Attorney  General  of  Florida , et  al ., ante, p. 920;

No. 77-5733. Morgan  v . Unite d  States , ante, p. 926; and
No. 77-5965. Cox v. United  Stat es , ante, p. 927. Peti-

tions for rehearing denied.
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ing the official citations available upon publication of the preliminary 
prints of the United States Reports.




	ORDERS FROM FEBRUARY 27 THROUGH MAY 1, 1978

		Superintendent of Documents
	2025-07-15T16:21:52-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




