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record from the Circuit Court of the United States for the 
eastern district of Louisiana, and on the points and questions 
which were certified to this court for its opinion agreeably to 
the act of Congress in such case made and provided, and was 
argued by counsel. On consideration whereof, it is the opin-
ion of this court that the first question should be answered in 
the affirmative; but that the bill should be so amended in the 
Circuit Court as to avoid both of the exceptions stated in the 
opinion of this court, and that the second and third questions 
should also be answered in the affirmative, with the qualifica-
tions stated in the opinion of this court. Whereupon, it is 
now here ordered and adjudged, that it be so certified to the 
judges of the said Circuit Court.

William  R. Hans on , Jose ph  L. Moss , Isaa c Phi llips , 
Jose ph  M. Moss , an d David  Samu el , Plai nti ff s in  
error , v. Lessee  of  John  H. Eustac e .

A refusal to produce books and papers under a notice, lays the foundation for 
the introduction of secondary evidence of their contents, but affords neither 
presumptive nor prima facie evidence of the fact sought to be proved by 

them.1
oo J *Where the fact sought to be proved by the production of books and papers, 
is the existence of a deed from one of the partners of a firm to the firm itself, 
secondary proof, that an entry existed on the books of a transfer of real es-
tate to the firm ; that an account was open, in them, with the property; that 
the money of the firm was applied to the consideration of the purchase; that 
the persons who erected new buildings on the property were paid by the notes 
and checks of the firm, which buildings were afterwards rented in the name, 
and partly furnished through the funds of the partnership, and that the taxes 
were paid in the same way, this is not sufficient for the presumption of a 
deed by a jury, as a matter of direction from the court.2

Nor are the jury at liberty, in such a case, to consider a refusal to furnish 
books and papers, as one of the reasons upon which to presume a deed; and 
an instruction from the court which permits them to do so, is erroneous.

Thi s  case was brought up by writ of error from the Circuit 
Court of the United States, holden in and for the eastern 
district of Pennsylvania. It was an ejectment brought by 
Eustace, a citizen of the state of Virginia, against the plaintiffs 
in error for two pieces of property in the city of Philadelphia; 
particularly described in the declaration. One of them fronted 
sixty-six feet upon Chestnut street, being upon the west side

JS. P. Riggs v. Tayloe, 9 Wheat., 2 Appro ve d . Mitchell v. Harmony, 
483; Delane v. Moore, 14 How., 253. 13 How., 147.

630



JANUARY TERM, 1844. 654

Hanson et al. v. Eustace’s Lessee.

of Schuylkill Seventh street, and the other was on the westerly 
side of South Sixth street, between High and Chestnut streets, 
fronting twenty-five feet on Sixth street, nearly the whole of 
the lot being covered with a large building. The plaintiff 
below, Eustace, claimed title under a sheriff’s sale; the defend-
ant, Hanson, also claimed title under a public sale, but made 
under the authority of the assignees of R. and I. Phillips, who 
had become insolvent. Eustace alleged that the whole of the • 
proceedings, both before and after the insolvency, were void 
on account of fraud; and that this being so, there was nothing 
to impair his own title. The firm of R. and I. Phillips, which 
carried on a very extensive commercial business, in Philadel-
phia, was composed originally of Robert Phillips and Isaac. 
Phillips. After the death of the former, which occurred, as 
will be hereafter stated, the partners were Isaac Phillips and 
Joseph L. Moss, who continued to use the same partnership 
name.

In April, 1830, Isaac Phillips was regularly naturalized as a 
citizen of the United States.

On the 9th of June, 1832, Herring and wife conveyed to 
Robert Phillips, in fee, the property in Sixth street.

In December, 1833, Robert Phillips died, intestate; Isaac 
being then in Europe. John Moss, whose daughter Isaac 
had married, *entered a caveat at the office of the probate 
of wills, to prohibit any one from taking out letters of adminis-
tration upon his estate.

On the 29th of August, 1834, three several persons con-
veyed each a lot upon Mulberry street, or Arch street, being 
called by either name (the three lots being adjoining to each 
other, and making in the whole sixty-six feet), to Sarah Moss 
Phillips, wife of Isaac Phillips, subject to the payment of a 
ground rent therein mentioned.

In September, 1834, Isaac Phillips entered into a contract 
with one Linck, a house carpenter, to build a house for him. 
on the lot just mentioned in Arch street, and agreed to pay 
said Linck $20,000 for it, in the manner stated in the contract.

On the 1st of January, 1835, R. and I. Phillips leased the 
property in Sixth street to one Saint for four years; R. and I. 
w nnAS agreeing to assist in furnishing to the amount of 
$1,000, which was to be refunded by Saint in the first year, 
a er which Saint was to pay $1,600 per annum as rent.

On the 9th of June, 1835, Thompson and wife conveyed 
o Isaac Phillips, his heirs and assigns, the Chestnut street

’ sub>ct Payment of an annual ground-rent of
<Ip - per annum ; and subject also to the payment of a mort-
gage debt of $3,500.
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On the 22d of June, 1835, Phillips, having purchased the 
ground-rent thus reserved upon his lot, received a deed for it 
from the then owner, paying $4,533.33.

On the 30th of January, 1837, the register issued a notice 
to John Moss, stating that, in consequence of his caveat, no 
letters of administration had been taken out upon the estate 
of Robert Phillips, whereby the collateral inheritance tax was 
unattended to, and the commonwealth was suffering.

On the 4th of February, 1837, letters of administration 
were granted to Isaac Phillips, who gave the required bond 
and security.

On the 13th of February, 1837, R. and I. Phillips wrote to 
Eustace, instructing him to draw on them at ninety days for 
$30,000 or $40,000, and to send sterling or French bills.

On the 4th of March, 1837, Eustace drew a bill of exchange, 
dated at Richmond, upon R. and I. Phillips, payable fifteen 
days after date to the order of Henry Thassall, for $9,085.92, 
which was accepted by the drawees.
*6561 On the 20th of March, 1837, Joseph L. Moss con- 

J veyed to David *Samuel certain property therein men-
tioned, situated on Walnut street, for the sum of $7,000.

On the 22d of March, 1837, Isaac Phillips and Joseph L. 
Moss, composing the firm of R. and I. Phillips, made a con-
veyance to Joseph M. Moss and David Samuel, reciting that 
the parties of the first part had been compelled to suspend 
payment, and conveying to. the parties of the second part “ all 
and singular the joint and several property and estate of the 
said parties of the first part, and of each of them, real and per-
sonal, situate, lying and being, or due, owing or belonging to 
them or either of them, within the state of New York,” upon 
trust to pay certain persons therein mentioned. This deed 
was verified and recorded in New York, on the 23d of March.

On the 24th of March, 1837, Joseph L. Moss executed a 
warrant of attorney, to confess judgment in favor of John 
Moss, for $48,000, conditioned for the payment of $24,600.

On the 25th of March, 1837, David Samuel re-conveyed to 
Joseph L. Moss the same property which Moss had conveyed 
to him on the 20th of March.

On the 27th of March, 1837, a judgment was entered up, in 
the District Court for the city and county of Philadelphia, in 
favor of John Moss, against Joseph L. Moss, for the sum ot 
$48,000, in conformity with the warrant of attorney just 
TGiGrrcd to

On the 10th of April, 1837, Isaac Phillips conveyed to John 
Moss the life-estate which he derived from being tenant by 
the curtesy, in the Mulberry street property, which has been 
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heretofore mentioned as having been conveyed to Sarah Moss 
Phillips, wife of the said Isaac, on the 29th of August, 1834. 
This property was subject to a ground-rent of $231 per annum, 
but is understood to be considered in Pennsylvania as a fee. 
The consideration received by Isaac Phillips is stated to have 
been $7,102.17.

On the 27th of May, 1837, Joseph L. Moss executed to 
John Moss, a bill of sale of sundry articles of furniture, valued 
at $3,950, to pay in part the judgment which had been entered, 
on the 27th of March, against the said Joseph L. Moss.

On the 3d of June, 1837, Isaac Phillips executed to Joseph 
M. Moss a bill of sale of certain furniture, in consideration of 
$5,707.

On the 22d of June, 1837, Isaac Phillips, and Sarah his 
wife, and Joseph L. Moss, and Julia his wife, executed a deed 
to Joseph M. Moss and David Samuel, assigning their 
property generally, and particularly *describing the two *- $ ‘ 
pieces of property which are the subjects of the present suit, 
upon certain trusts. After providing for preferred creditors, 
the deed directed the trustees to pay and satisfy in full, or 
ratably, all the other creditors who should, on or before the 
21st day of August, 1837, at twelve o’clock, noon, and if resi-
dent in Europe, on or before the 20th of October, 1837, at 
twelve o’clock, noon, execute and deliver to the said R. and I. 
Phillips, a full, valid, and general release. The trust was 
accepted.

On the 8th of July, 1837, the property thus conveyed was 
valued by appraisers, appointed by the Court of Common 
Pleas, at $139,373.69. The Chestnut street property was 
valued at $15,000, and the Sixth street property at $20,000.

On the 2d of October, 1837, Phillips and Moss separately 
petitioned for the benefit of the insolvent law of Pennsyl-
vania, but did not execute an assignment of their property 
to trustees. Two of the creditors opposed their discharge, 
but on the 19th of October their opposition was withdrawn, 
and Phillips and Moss were severally discharged.

On the 17th of November, 1837, Isaac Phillips, as the admin-
istrator of Robert Phillips, represented to the Orphans’ Court 
that the said Robert, at the time of his death, was seised in 
fee of the Sixth street property; that he owed the petitioner 
the sum of $35,473.35, and prayed for an order to sell the 
property. Whereupon the court, on due consideration, granted 
the prayer of the petitioner, and awarded an order of sale 
accordingly.

In December, 1837, an action was brought by the Farmers’ 
Bank of Virginia against Phillips and Moss, trading under 
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the firm of R. and I. Phillips, in the District Court of the 
city and county of Philadelphia, upon the bill of exchange 
drawn upon them by Eustace as before mentioned.

On the 19th of January, 1838, Isaac Phillips, as administra-
tor of Robert, reported to the Orphans’ Court, that he had, 
on the 26th of December, sold the Sixth street property to 
David Samuel and J. Mora Moss, assignees of R. and I. Phil-
lips, for $22,500, which sale was duly confirmed.

On the 22d of January, 1838, a judgment was entered in the 
District Court against R. and I. Phillips, at the suit of the 
Farmers’ Bank of Virginia for the sum of $9,541.58, subject 
to the defendants’ discharge under the insolvent laws of Penn- 

sylvania.
*On the 30th of January, 1838, Isaac Phillips, as ad-

ministrator of Robert, executed a deed for the Sixth street 
property, to David Samuel and Joseph Mora Moss, assignees 
of R. and I. Phillips, which was ratified and confirmed by the 
Orphans’ Court.

On the 19th of March, 1838, a fieri facias was issued upon 
the judgment obtained in March, 1827, by John Moss against 
Joseph L. Moss, for $48,000, the proceedings upon which were 
set aside on the 5th of May for irregularity.

On the 11th of May, 1838, Eustace filed a bill in equity, in 
the Court of Common Pleas, against R. and I. Phillips and 
their assignees, claiming that the proceeds of certain notes 
and bills should be specifically applied to the payment of his, 
the said Eustace’s, claim.

On the 12th of May, 1838, an alias venditioni exponas was 
issued upon the judgment in the case of John Moss against 
Joseph L. Moss, and on the 4th of June the sheriff sold to 
John Moss, for $150, the interest of Joseph L. Moss in the 
Walnut street property. ,

On the 8th of June, 1838, the judgment which the Farmers 
Bank of Virginia had obtained against R. and I. Phillips was 
entered for the use of Eustace, upon which a fieri facias was 
issued on the 12th of September. The sheriff levied upon 
several pieces of property, amongst which were the two which 
are the subject of the present suit, viz., the Chestnut street 
and Sixth street properties. . .

On the 29th of September, 1838, the subject of the insol-
vency of Phillips and Moss was brought before the Court ot 
Common Pleas, which passed an order permitting the peti-
tioners to sign the assignments annexed to their petitions, and 
directed tire date of said assignments to be filled up, as ot tha 
day; and that the time from which said assignments should 
take effect should thereafter be determined by the proper 
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authority: and the court refused to alter the appointment of 
assignees, made at the time the petitioners were sworn and 
discharged, to wit, in the term of December, 1837. The trus-
tees gave bonds on the same day.

From September, 1838, to April 24th, 1839, there were five 
writs of venditioni exponas issued on the judgments which the 
Farmers’ Bank of Virginia had against R. and I. Phillips, all 
of which writs and the proceedings under them were set aside 
for irregularity. On the 24th of □A pril, a pluries venditioni 
exponas was issued. But before the sale was made, viz., on 
the 30th of April, 1839, the assignees of R. and I. Phillips 
sold at public sale, at the Philadelphia Exchange, *the L 
Chestnut street and Sixth street properties to William R. 
Hanson, one of the defendants in the suit below, and one of 
the present plaintiffs in error, at the following prices, viz., the 
Chestnut street property for $16,000, and the Sixth street pro-
perty for $20,500. Both properties were advertised as clear of 
all encumbrances, title indisputable. At the sale the follow-
ing notice was read:

“ Bidders will please take notice that the property on the 
north side of Chestnut street, 42 feet west of Schuylkill 
Seventh street, being 66 feet front, by 158 feet deep; and also 
that on the west side of Delaware Sixth street, between Mar-
ket and Chestnut streets, formerly known as Rubicam hotel, 
have been levied upon as the property of the late firm of R. 
& I. Phillips, and are actually advertised by the sheriff; and 
that the right of the assignees of R. & I. Phillips to convey 
any title to either of said properties is disputed and denied.

C. Fallo n .”

On the 10th of May, 1839, the assignees executed deeds to 
H<mson for the Chestnut street and Sixth street properties.

On the 20th of May, 1839, the sheriff, under the last writ 
of venditioni exponas, issued in the case of the Farmers’ Bank 
of Virginia, against R. I. Phillips, set up and exposed to 

sa^e several pieces of property, amongst which were 
he Chestnut street and Sixth street properties, for which 

Aistopher Fallon became the highest bidder and purchaser. 
On the 22d of June, 1839, the sheriff executed a deed of 

ae above to Fallon, who, on the 11th of September conveyed
I™ n° ^ustace' plaintiff in the suit below.
n October, 1839, Eustace brought an ejectment to recover 

possession.
The cause came on for trial in October, 1840. The facts 

s a ed, above were established by proof, and evidence farther
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offered to show that the property in Sixth street was recog-
nized by the firm of R. & I. Phillips as partnership property; 
that an account was opened with it on the books, and the 
taxes paid by the firm. On the part of the defendant, evi-
dence was offered to show that, at the time of the death of 
Robert Phillips, there was another brother living besides 
Isaac, who was called Samuel, and also that two children of a 
third brother, named Lawrence, were living; that the Walnut 
street property was not included in the assignment, because it 
*6601 was bought *that the encumbrances upon it were so

-* heavy as to destroy its value as property.
In an early stage of the trial, the counsel for the plaintiff 

gave notice to the defendant to produce the books and papers 
belonging to the firm of R. & I. Phillips. After the testimony 
was closed, the court called on the plaintiff’s counsel to pro-
ceed to address the jury, at which time a large number of 
books were brought into court, said to be the books of R. & 
I. Phillips, and the inspection of them was offered to the 
plaintiff’s counsel; but the court said it was too late, and they 
would not permit time to be taken up in that stage of the case.

The court having delivered a charge to the jury, a verdict 
was found by the latter for the plaintiff; but the following 
exceptions were taken to the charge:

“ Mr. Joseph L. Moss and Isaac Phillips, the defendants in 
the judgment, have been divested of all their interest, either 
by their voluntary assignment in June, 1837, and the proceed-
ings under the insolvent act in October following, or the 
sheriff’s sale in May, 1839. They can set up no title adverse 
to the plaintiff, and though the assignment in June may be 
perfectly valid, they have no right to retain possession, unless, 
perhaps, with the assent of the assignees, under their title, as 
distinct from theirs. Mr. Joseph M. Moss and David Samuel 
have no legal estate in the property; their deed to Mr. Hanson 
divested their interest in May, 1839; they have, therefore, in 
themselves, no right to retain possession; though, if they are in 
possession, they may defend under the assignment, and the 
title of Mr. Hanson, as a purchaser from them, unless such 
privity exists between them and the defendants in the judg-
ment, ag prevents them from setting up an outstanding title— 
a question, which is not very important in this case, and might 
rather tend to make it more complicated than is necessary, by 
discussion.”

And thereupon the said defendants further excepted to the 
following matters or propositions of law contained in the sai 
charge to the jury, to wit: .

“ It is farther objected to the plaintiff’s right, that having 
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accepted a judgment, subject to the discharge of the defend-
ants under the insolvent law, he took it, subject to all its 
incidents and effects, whereby he can come upon the property 
of the debtors only as a *general creditor, on an equal 
footing with all others, through the intervention of L 
the trustees, or in their name. This is, however, not the true 
construction of the agreement; it means that by confessing 
judgment, the defendant waived no rights or exemptions, 
which accrued to him by the discharge; it left him free to 
claim freedom from arrest on any process on the judgment, or 
any other right secured by the law; but it left the plaintiff at 
liberty to pursue any property which had belonged to the 
defendants, by a proceeding adversary to a purchaser under 
him, or any assenting creditor. If, notwithstanding any pre-
vious assignment, either voluntary or under the insolvent law, 
there was any property to which his judgment could attach, 
there was nothing in the assignment or its legal effects which 
prevents the plaintiff from pursuing it by legal process, till by 
its consummation by a sheriff’s sale and deed acknowledged, 
he put himself in a position to assert his pretensions in a 
court of law, or which could, in any manner, compel him to 
come in under either assignment, or lose his debt.

“ As a judgment creditor, he might contest with the assign-
ees under the voluntary assignment, the validity of their title, 
or that of any person claiming under them, or the right of the 
trustees under the insolvent assignment; and if he could 
defeat the right thus claimed, the property was open to his 
claim, if he could establish it. In endeavoring to do so by 
this suit, we think he is not acting inconsistently with the 
terms on which the judgment was confessed; the defendants 
disclaim all interest in the property from the time of their 
first assignment, and are, therefore, not competent to question 
the plaintiff’s right to try title with others. On a contrary 
construction, he would be compelled to acquiesce in the exclu-
sion from the benefits under the assignment, by not having 
released in time; or if it was inoperative, to come in only as 
a genera] creditor for his ratable proportion of the available 
effects of the insolvents. We think this objection is not 
sustained.”

And thereupon the said defendants further excepted to the 
following matters or propositions of law contained in the said 
charge to the jury, to wit:

“It is next objected that the plaintiff is precluded from 
contesting the validity of the assignment of June, 1837, by 
having filed a bill in equity, admitting its effect, and claiming 
under it, on the same principle which binds a creditor who 
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takes his dividend under it. *That principle is undoubtedly a 
sound one, but we cannot perceive its application to this case.

“ The bill states the fact of an assignment—its acceptance 
by the assignees—their action under it, with the consequences 
of such action on the equitable rights of the plaintiff; with-
out affirming or denying the legal efficacy of the assignment, 
he alleges that the assignees have made, or are about to make 
a disposition of certain specified ■ notes, in violation of an 
agreement between the plaintiff and the assignees, prejudicial 
to his interest and rights. He asks the court to interfere, for 
the purpose of protecting him from the effects of the assign-
ment, to prevent the assignees from diverting the notes or 
their proceeds from the purposes agreed upon by the assignors 
before the assignment; he avers this agreement to be binding 
on the assignees, who are not authorized, on principles of 
equity to apply this fund to the purposes of the assignment. 
It is consequently a disaffirmance of the terms and conditions 
prescribed by the assignors—a claim to the whole of the notes 
and proceeds, for his own sole benefit, in opposition to the 
claims of every other creditor. The whole bill is founded on 
the equitable obligation and duty of the assignees to apply 
this portion of the assigned effects, contrary to the express 
terms of the assignment, on the ground that for the causes 
alleged, the law of equity controls its effect, and must regu-
late their distribution of the funds. On these principles the 
equitable claim of the plaintiff to this portion of the personal 
property assigned, is as adverse to the assignment as his legal 
claim to the real estate in controversy. The difference between 
the two claims is this: in the bill in equity the plaintiff avers 
the delivery of the notes to the assignees—that they were 
payable to, and endorsed by Robert and Isaac Phillips that 
having then come to their hands, his remedy to recover pos-
session of the unpaid notes, or the proceeds of those which 
are paid, is in equity. Whether his remedy is at law. or in 
equity, is for the court, before whom the bill is pending, to 
decide; the object of a suit in either court would be the same; 
the question in both must be—in whom is the right to the 
notes or their proceeds—as it is in this case, in whom is the 
right of possession to the real estate ? In the one case the 
validity of the assignment in passing the right to these 
to the creditors under the assignment, is as much contested by 
the plaintiff as it is in the other; the fact of an assignment is 
admitted in both, but the plaintiff takes different modes or 
avoiding its effects. . „ ,

*“ Having accepted and acted in execution ot trie 
bbJJ trust, the assignees cannot deny the validity ot the 
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assignment; the law places their action under the supervision 
of a court, to whom the plaintiff applies for the application of 
a specific fund to his exclusive benefit, notwithstanding the 
contrary application by the assignees, under the requisitions 
of the assignment.

“ Had the plaintiff resorted to a court of equity for a rem-
edy as to the land in controversy, in virtue of his sheriff’s 
deed, he must have stated • his case, as he has done in his bill 
in equity in relation to the notes, praying for a reconveyance 
of what was not sold, an account for, and payment of what 
had been sold, on the ground that the property did not pass in 
equity by the assignment, and that in the hands of the as-
signees, it remained subject to his paramount right as a cred-
itor attempted to be defrauded by it. Broader ground might 
be taken in the latter than in the former case; the plaintiff 
might rest his claim to the notes, on the principles of equity 
implanted in his case, without an allegation of fraud in fact, 
while he might put his claim to the land on every ground of 
fact, law, and equity, which his case covered; but when his 
object is to paralyze the assignment, either as to the notes or 
land, he cannot be held to affirm or claim under it.

“ So long as he claims adversely to the terms and conditions 
upon which the assignees must act pursuant to the assign-
ment, he may, according to the nature of his case, apply to a 
court of equity, to compel them to execute the trust, accord-
ing to their legal and equitable obligations; or apply to a 
court of law, on the ground that the assignment passed no 
legal right to personal or real property. In resorting to a 
court of equity in one case, and a court of law in the other, 
the plaintiff is at liberty to choose his ground in affirming or 
disaffirming the legal effect of the assignment in creating a 
trust. The assignees are precluded from a choice; they have 
fastened on themselves a trust, either for the assenting or dis-
senting creditors, which the appropriate court will carry into 
execution, according to its settled principles. As the trust 
may be. a legal or equitable one, its execution is enforced at 
law or in equity; as to one portion of the assigned property, 
the proper remedy may be at law, and as to the other, in 
equity; yet the pursuit of one can be no bar to the other, 
unless the grounds respectively assumed are wholly incompati-
ble. A creditor who asks for such an execution of a 
trust as puts him in *the same situation as if a trust •- 
never existed, and defeats the objects intended to be effected 
by the creation of the trust, by directing the subject of the 
trust from those for whom it was designed to himself, cannot 
be paid to claim a benefit from the trust, or to affirm what he 

639



6G4 SUPREME COURT.

Hanson et al. v. Eustace’s Lessee.

disaffirms. By pursuing this course, he gives up no right 
which he could assert at law, by invalidating the instrument 
creating the trust—his objects are the same ; the results of a 
decree in equity, or a judgment at law, are the same, when 
his rights are established to the same extent as they existed 
before the assignment, or as if it had never been made. 
Should the plaintiff obtain a decree in his favor, as to the 
notes and their proceeds, he thus far annuls the assignment, 
that it no longer impairs his rights, and is used by a court of 
equity as the mere instrument for the purposes of justice, and 
a conduit to the equitable jurisdiction which it exercises over 
the trustee. Should he obtain a judgment at law, an execu-
tion gives him all the fruits of a decree in equity—the differ-
ent modes of proceeding being but the varied means of effect-
ing the same object. We are, therefore, of opinion, that the 
filing and pending of the plaintiff’s bill in equity does not, in 
law, impair his rights to proceed by ejectment to recover the 
property now in dispute, any more than bringing and prose-
cuting the present action would prevent him from prosecuting 
his bill in equity. This objection must consequently fail.”

And thereupon the said defendants further excepted to the 
following matters or propositions of law contained in the said 
charge to the jury, to wit:

“Another objection to our entering on an investigation of 
this case is founded on the decisions of the Supreme Court of 
this state, in the case of Fassit v. Phillips, which it is said 
established the validity of this assignment, and is obligatory 
on this court, on the principles which it has adopted and acted 
on uniformly. We cannot so view it. That was a bill in 
equity, praying for an injunction against any proceedings 
under the assignment, on account of its invalidity for the 
causes set forth in the bill, being acts of alleged fraud on the 
part of Joseph L. Moss, one of the assignors; an injunction 
was granted, but on the coming in of the answer, there ap-
peared a positive denial of fraud, and of every fact on which 
the equity of the plaintiff depended. A motion to dissolve 
the injunction was made and heard on the bill and answer 
alone; the court dissolved the injunction, the only effect of 

which was, that assuming the answer to be true, as the
-* *court were bound to do in the then state of the case, 

all action upon it was suspended till evidence was taken, ana 
the cause came to a final hearing, when it will be competent 
for the plaintiff to disprove the answer, and support the alle-
gations of his bill. In the mean time, the merits of the cause 
remain as open as before; the injunction was. granted on he 
prima facie case stated in the bill and exhibits, but as t ie 
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whole equity of the plaintiff was denied, the prima fade case 
was rebutted, whereby the parties now stand as if the court 
had not acted on the bill; an interlocutory order, in granting 
an injunction, or taking it off, has no effect on the rights of 
either party at the hearing. The facts set up or denied in the 
answer, can neither be considered as established or negatived; 
for the purposes of the motion to dissolve the injunction, 
the answer was taken as true; it has perfdrmed its office, 
leaving its future effect dependent, in the opinion of the court, 
on the effect of opposing evidence on the part of the plaintiff. 
Had the decisions of the court been made on a hearing of the 
cause on the pleadings, exhibits, and evidence, it would have 
been entitled to great weight in our mind, and yours, on the 
facts before them, and perhaps conclusive on matters of law; 
certainly so, if their decree had been founded on any state 
law, statute or common, which was local, and not in conflict 
with the laws of the Union.”

And thereupon the said defendants further excepted, to the 
following matters or propositions of law contained in the said 
charge to the jury, to wit:

“It has also been contended, that whatever may be the 
effect of the assignment of June, 1837, on the rights of the 
parties, or if it is wholly void, the estate of the assignors 
passed to the trustees appointed by the court, on the discharge 
of Moss and Phillips, under the insolvent law of 1836, by the 
force of the law and the discharge, from the time of the filing 
the petitions for the benefit of the act, so that there was no 
interest in the defendant on which the judgment under which 
the plaintiff claims could attach. If this position is well 
taken, it takes away all right in either the plaintiff, the as-
signees, or Mr. Hanson to the property in controversy; for if 
it is still vested in the trustees for the benefit of all the cred-
itors of the insolvent, without any assignment made by them, 
then as the trustees have made no conveyance, the plaintiff’s 
judgment was no lien on their rights; and if the assignment 
of June, 1837, is void, Mr. Hanson has no right.

* “ As this position is founded on the words of the 
thirty-fourth section of the insolvent act, it becomes necessary 
to examine its various provisions, in order to ascertain the 
intention of the legislature in this particular.

“By the first section, the courts of Common Pleas have 
power, to grant relief to insolvent debtors, ‘on application 
made in the manner hereinafter provided.’ Purdon, 508.

. “Sect. 2. ‘The jurisdiction of the said court must be exer-
cised as follows, and not otherwise,’ viz.: ‘ by sect. 9, the peti-
tioner must present a statement of his estate, effects, and
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property, debts due by him, &c.; ’ by sect. 12, he must exhibit 
a true account of his debts, credits, and estates, and shall 
satisfy the court that he has neither concealed or conveyed, 
for his own use, or for any of his family or friends, or whereby 
to expect any future benefit to him or them, any part of his 
estate, effects, or credits.

“ Sect. 13 directs, that if he shall be entitled to relief, he 
shall take an oath that he will deliver up, and transfer to his 
trustees, for the use of his creditors, all his property, debts, 
rights, and claims, &c.; that he has not given, sold, or in-
trusted any part of his property, rights, or claims, to any per-
son, whereby to defraud his creditors, or any of them, or to 
receive or expect any profit, benefit, or advantage thereby.

“ Sect. 14. ‘ The petitioner shall thereupon execute an as-
signment of all his estate, property, and effects whatever,’ to 
such trustees as may be nominated by his creditors, or ap-
pointed by the court.

“ Sect. 15. When such assignment shall have been executed, 
the court shall make an order of discharge; and then follows 
the thirty-fourth section, enacting that, ‘ The trustees ap-
pointed as aforesaid, shall be deemed to be invested with all 
the estate and property of the insolvent, at the time of filing 
his petition, subject to existing liens, and the trustees shall 
take possession of such property and estate, and may . sue 
therefor in their own names, as well as for debts and things 
in action, to which there are these provisos: 1st. That no 
purchase or assignment of real estate in the county, made bona 
fide for a valuable consideration, before the assignment, to any 
person not having actual notice of the petition, shall be. im-
peached thereby. 2. Nor if situated out of the county, if so 
sold or assigned before the recording of the assignment in the 
other county. 3. Nor a sale of personal property to any 
person, not having actual notice of the petition or assign- 

ment. 4. Nor if any person pays a debt, or delivers 
oo i J *prOperty to the insolvent, without actual notice, shall 

he be liable to pay or deliver the same to the trustees..
“ Sect. 36. ‘ If any insolvent shall, prior to such assignment, 

have conveyed any part of his property to his wife and chi - 
dren, or either, or to any one in trust for them, or have 
veyed to any other person with intent to defraud creditors, e 
trustees shall have power to recover and dispose of the same, 
.as fully as if the insolvent had been seised or possessed 
thereof at the time of the assignment.’ .

« From this summary view of the law, it is evident tna 
legislature intended that an assignment should be made beiore 
¡a discharge ; the sections subsequent to the four een
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predicated on the supposition that it had been made, and their 
most important provisions will become a dead letter, if none 
is made, especially the thirty-sixth. By referring to the pre-
ceding act of 1814, it appears that no assignment was requi-
site ; but as the act of 1836 is an entirely new system, super-
seding the old, its requisitions cannot be overlooked.

“ The fourteenth section is peremptory, that an assignment 
shall be executed; and the fifteenth, in terms, makes the dis-
charge dependent on its having been done ; the making the 
estate vest before the assignment, or without one, is restoring 
the law of 1814, by entirely annulling the provisions of the 
fourteenth and fifteenth sections of the new act, and making 
it impossible to carry the thirty-sixth section into effect by 
any other construction than substituting petition for assign-
ment. We are aware of no rule or principle of law which 
justifies such construction by the force of the thirty-fourth 
section; it must be taken in connection with the other parts 
of the law, so as to make the system consistent in all its parts, 
unless its words exclude all construction and reference, which 
in our opinion they do not; on the contrary, they contain a 
reference which makes them in perfect harmony with what 
precedes and follows. Thus, in the fifteenth section, ‘ the 
trustees appointed as aforesaid,’ necessarily refers to the four-
teenth section, by which they became trustees in virtue of the 
assignment; they are the persons to whom the court direct it 
to be made ; its execution is the prerequisite to a discharge by 
the very words of the fifteenth section, and is the only mode 
in which the petitioner can comply with the oath prescribed in 
the thirteenth section.

“ Had the law used the term assignees instead of trustees, 
there could have been no doubt they are the persons to whom 
the debtor swore he would deliver and transfer all his property, 
debts, rights, and claims, in the thirteenth section, to 
whom he was bound to execute *an assignment by the 
fourteenth, on which alone the court could discharge by the 
fifteenth, or give such effect to their order made after the 
assignment, as declared in the sixteenth section. They are 
assignees to all intents and purposes; as such they became 
trustees ; but however named, their character, powers, rights, 
and duties are the same, and were complete without the thirty- 
ourth section, to vest in them the estate of the petitioner at 
he time of the assignment; but the legislature thought proper 
° J*1*? Provisi°n f°r transfers and conveyances of the estate 

and effects of the insolvent, between the filing the petition and 
ne execution of the assignment, which was the object of the
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thirty-fourth section, and not to repeal any preceding provision, 
or to dispense with the assignment.

“•Hence its true construction is, that.the assignment, when 
made, shall relate to the filing of the petition, so as to cut out 
all intermediate dispositions by the debtor, except in the cases 
provided for in the thirty-fifth section, which are exceptions to 
the thirty-fourth, by way of a proviso, limiting its effect. Such 
construction gives effect to the thirty-sixth section, according 
to its words, which it cannot have, if there has been no assign-
ment, while it is in harmony with every preceding provision, 
as well as in effectuating the intention of the legislature in 
requiring the execution of an assignment before discharge. 
We cannot think it the meaning of the law, that a debtor 
should be discharged who has made no assignment; that there 
should be trustees who were not assignees, or that the oath of 
the petitioner need not be complied with, as to the act speci 
ally enjoined to be done as the basis of all subsequent action 
by the court or trustees.

“ There is another important view which must be taken of 
this law. In conferring power on the Court of Common Pleas 
to grant relief, the first section applies only to an application 
made in the ‘ manner thereafter directed; ’ the second section 
directs that the jurisdiction of the courts ‘ may be exercised as 
follows, and not otherwise; ’ this section is, consequently, a 
limitation on jurisdiction, so far as it applies. These words 
are broad enough to extend to all the provisions of the law; 
it is certainly no strained construction to hold, that they apply 
to those acts which are positively directed to be done, before 
any subsequent action can be had pursuant to the law; and if 
such should be its ultimate construction, that the requisites 
prescribed are matters on which jurisdiction depends, the con-
sequences may be very serious and alarming. We do not 

mean to say that such is the true inference to be drawn
J from the words of the law, or desire *to be the first to 

give them a judicial exposition; our duty is to await the 
course of the courts of the state, and to follow it, unless the 
exigency of a case requires us to take the lead. We can 
decide all questions which have arisen under this law, without 
inquiring into the jurisdiction of the Court of Common Pleas,' 
on the cases of the parties in this case; we can, with perfect 
consistency, hold that the estate of the insolvent does not pass 
to the trustees, without an assignment, so as to cut out the lien 
of a judgment rendered after the discharge, but before an 
assignment executed; and at the same time hold the judgmen , 
or order of discharge, to be perfectly valid for all the purposes 
declared bv the law. So we take this law as applicable to this 
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case; the omission to make the assignment before the discharge 
does not impair its effect in protecting the debtor, but it leaves 
the parties free to assert their respective rights—the plaintiff 
as a creditor by original right or by assignment, and Mr. 
Hanson as a purchaser, notwithstanding the provisions of the 
thirty-fourth section. Other considerations tend to the same 
conclusion. The words of the thirty-fourth section are, ‘all 
the estate and property of the insolvent, at the time of filing 
his petition,.’ which cannot apply to the property in question, 
because the assignment made in June preceding divested the 
assignors of the whole estate and property, whether it was 
valid or void, as against creditors. If it was valid, all the 
right of the assignors passed to the assignees; if it was void 
as to the creditors, it was good between the parties, and all 
others, except the creditors who were intended to be defrauded, 
dr whom it might tend to defraud. As to them and them 
alone, the assignors are held to be vested in trust, without any 
other right, or for any other purpose, than making the property 
subject to debts. So that in any event there was no interest 
or right which the assignor could pass to the trustees for all 
the creditors, either by operation of law under the thirty-fourth 
section, or by an assignment under the fourteenth.

“ The thirty-fourth section provides only for the case of an 
insolvent having property at the time of his petition, which 
he had not before conveyed; it is wholly silent as to the case 
of his having conveyed or assigned to his wife, children, or in 
trust for them, or to any other person, with intent to defraud 
creditors; such case is provided for by the thirty-sixth section, 
when the insolvent has made an assignment to trustees previ-
ous to his discharge. By making this distinct, substantive pro-
vision, the law clearly excludes such conveyance and transfer 
from the operation of the thirty-fourth section; thereby 
making a clear distinction *between the property which *- ‘ 
had never been transferred before the discharge, and property 
which had been so transferred contrary to law. Whether, then, 
we look to the provisions of the insolvent law in connection, or 
the words of the 34th section alone, we are fully satisfied that 
an assignment by the insolvent at some time previous to the 
discharge, is necessary to vest his estate in the trustees, so as 
to prevent a subsequent judgment from becoming a lien. This 
section, then, does not affect the plaintiff’s case, as contended 
by the defendants; the judgment may attach, notwithstanding 
the discharge, if we assume, as we do at present, that no 
assignment was made before the 29th September, 1838, after 
the plaintiff had made a levy; an assignment was then made, 
and this brings up the construction of the 36th section, which 
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provides that when a conveyance is made prior to such assign 
ment to defraud creditors, the trustees shall have power to 
recover the estate so conveyed. It follows, that if they do 
recover it, it must be distributed among all the creditors in the 
same manner as if the insolvent had been seised or possessed 
of it, at the time of such assignment. So construed, this sec-
tion would take the property in controversy from Mr. Hanson, 
as a purchaser under the assignment of June, 1837, however 
fair his purchase may have been; it is very analogous to the 
enacting clause of the 13th Eliz., without the aid of the 6th 
section of that statute; there is no proviso to except a pur-
chaser for valuable consideration without notice of the fraud 
between the assignors and assignees. There is, indeed, no 
declaration in terms, that the fraudulent conveyance shall be 
void, but it is done in effect by declaring that the trustees may 
recover and dispose of what has been so conveyed, ‘ as fully 
and effectually ’ as if the insolvent had actually been seised at 
the time of the assignment, which to all intents and purposes 
annuls the fraudulent conveyance, and takes the estate from 
the purchaser under it, as would the 13th Eliz., but for the 
exception in the 6th section.

“ Literally construed, it would also destroy the lien of plain-
tiff’s judgment, and any right founded on it, other than this 
ratable proportion of the general effects of the insolvent; 
giving it this effect, the 36th section would supersede the 13th 
Eliz., the common law on which it is founded, and deprive the 
creditor, who was attempted to be defrauded, of rights which 
have been unquestioned for two hundred and seventy years. 
It has never been doubted, that a creditor who takes meas-
ures for avoiding a fraudulent conveyance of real or personal 
*6711 Pr0PerV’ by levying on and buying it under his judg-

-I ment, or *a stranger who is such purchaser, shall hold 
and enjoy the property for his own use; and we cannot believe 
it was intended by the act of 1836 to uproot the whole system 
of jurisprudence which has grown out of the 13th Eliz., or 
that it is the fair construction of the provisions of the 36th 
section. In our opinion, they apply to a case where no credi-
tor having previously acquired a lien or right to property 
fraudulently conveyed, the trustees proceed to invalidate the 
conveyance; and that it does not apply where the property is 
in the hands of a bona fide purchaser for valuable considera-
tion, without notice of the fraud before the assignment made 
by the insolvent. We will not be the first to so construe a 
state law, which will produce the most mischievous effects on 
a long settled system of jurisprudence.

“We have been asked to consider the assignment as having, 
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been made before the discharge, but the insolvent record 
shows the contrary—it shows the form drawn up, unsigned, 
and without date, the actual execution by the order of the 
court on the 29th of September, 1838, as of that date, together 
with the refusal of the court to give it a retrospective effect 
to the time of the discharge or petition. This was the proper 
course to pursue, leaving it to be thereafter decided what was 
the legal effect of the proceeding, when it should be brought 
in question.

“ There are cases where a court may order that an act be 
done presently, and to take effect as if done before, but the 
cases are few; the power is a delicate one, which ought to be 
used with extreme caution, so as to do no injustice to third 
persons, or in any way prejudice their rights; when it is 
intended to be exercised, it should be done in clear terms, and 
an entry thereof made of record—it is even then viewed with 
much jealousy, and is never favored—vide 2 Pet., 521, &c. 
In this case it may well be doubted whether the Court of 
Common Pleas could give to an assignment actually made in 
September, 1838, the effect of taking away the lien of a judg-
ment rendered in January preceding, and which the judgment 
creditor had followed up by a levy, while the assignment 
remained unexecuted; that court very properly refused to 
make such order, and this court will not consider, that as 
having been done, which was not intended, and ought not to 
have been done. 2 Pet., 522, 523.”

And thereupon the said defendants further excepted to the 
following matters or propositions of law contained in the said 
charge to the jury, to wit:

* “ Having disposed of these objections, we now pro- 
ceed to another, which was much pressed during the trial Lb?* 
—-that the plaintiff had not shown a legal title to the property 
in controversy, so as to enable him to recover in this action. 
As this objection presents questions of fact, as well as of law, 
we must refer to the evidence of title, which has been exhibited 
by the plaintiff, as direct proof of its being in him in virtue 
of the sheriff’s sale, together with the principles of law by 
which the evidence must be applied.

“ A legal title is the right to real estate, derived from the 
original owner of the soil, and passed to the party claiming it 
by deed, will, descent, or legal process operating as a .deed by 
force of a law. 5 <

“An equitable title is one acquired without a regular deed1 
or formal conveyance of any description, which a court of law' 
considers as a transfer of the estate of one to another; but a> 
title so acquired, as in equity, justice, and good conscience to1
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vest the beneficial interest—the real and substantial owner-
ship of the property—in the person claiming it. In such a 
case, a court of equity, whose appropriate and peculiar juris-
diction is to act upon the conscience of the person who holds 
the formal or legal title to the property, compels him to convey 
it to the person to whom he is bound in good conscience to 
make a complete title, thus uniting form to substance.

“ As when B sells to A, for a price which is paid by A, who 
takes possession and makes valuable improvements, but B 
holds the title, and refuses or neglects to make a deed, A is 
the real pwner in equity, but B is the owner in law, and the 
contract of purchase is by the most solemn articles of agree-
ment under seal, with covenants to make a deed on payment 
of the purchase-money. B may turn A out of possession by 
ejectment in a court of law, because such courts cannot recog-
nize merely equitable titles. But a court of equity would 
prevent B from following up his legal right, and order him to 
convey it; such is the course and settled rule of this court, 
though in the courts of this state, A might successfully 
defend himself in an ejectment. State courts act in the same 
case, and at the same time, as a court both of law and equity, 
which we cannot do, as the courts of the United States are, 
by the Constitution and laws, organized on common law prin-
ciples: and though we have full common law and equity juris-
diction, we must exercise it in distinct capacities, as judges or 
chancellors, as the nature of the case may require.

“ There are, however, cases where a court of law will not 
inquire whether the title of a plaintiff is legal or equitable; 
*6731 a ^enan^ will not *be allowed to dispute the title of his

- I landlord while he holds under him; a defendant in a 
judgment cannot contest the title of one who holds a sheriff’s 
deed under a sale on the judgment, nor any person who holds 
possession under them, by privity arising after the judgment; 
in all such cases the plaintiff will recover possession, so that 
this objection cannot be made by Mr. Joseph L. Moss or Isaac 
Phillips.

• “ So where both parties claim under the same title, neither 
is bound to trace theirs beyond the common source, or to show 
any other right than what appears there; the court will not 
inquire whether such title is legal or equitable. The right of 
possession depends on the question—in which party the title 
is invested. Thus, in the present case, both parties claim the 
right of possession to the Chestnut street lot, under George 
Thompson’s deed to Isaac Phillips. It is, therefore, not neces-
sary for the plaintiff to show the nature of the title of Thomp-
son, or to trace it through the title-deeds to the first owner;
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the only contest between the parties being—to whom the right 
conveyed to Phillips has passed—and neither can call on the 
other for the exhibition of any other title than that under 
which both assert the right of possession. As to the house in 
Sixth street, the case may be different, if the assignees have 
any claim to it, by any other than the title of J. L. Moss and 
Isaac Phillips, or Mr. Hanson is clothed with the character he 
assumes, or claims by a title adverse or independent. He has 
assumed the position of a bona fide purchaser, for a valuable 
consideration, without such notice as the law requires; if this 
position is well taken, Mr. Joseph M. Moss and David Samuel 
can have no interest in either piece of property, or be actors 
in the suit in opposition to the plaintiff in any other than a 
derivative right, as before stated.

“ Claiming under the assignment of June, 1837, under the ■ 
Orphans’ Court sale, or under Mr. Hanson as a purchaser from 
them, their possession, if they had any, on the service of the 
writ, must be rightful or wrongful, as the case may be in evi-
dence ; it is, however, clear, that in their own right, by the 
assignment, they cannot controvert the title of Isaac Phillips 
and Joseph L. Moss, or call on the plaintiff to produce any 
other. Whether they do claim under the Orphans’ Court sale, 
how or what they do or can claim by it, will be considered 
hereafter; any claim they can have under Mr. Hanson depends 
on the nature of his title, and how he has a right to claim, 
and does claim the property.

*“If he is clothed with the character he assumes, *- 
that of a purchaser of the title of Robert Phillips, in virtue 
of the Orphans’ Court proceedings, the deed of Isaac Phillips 
to the assignees, and theirs to him, by a right adverse to the 
title of the assignees, as conveyed by the assignment, Mr. 
Hanson may rely on it in opposition to the equitable right of 
the assignors, as a distinct, independent right, passing to him 
in virtue of the judicial proceedings, and not in virtue of the 
assignment. But if he does not stand as the purchaser of an 
adverse title, but claims under the assignment, through the 
deed of the assignees founded upon it, he cannot contest the 
title of the assignors, even if he assumes another position as 
a purchaser, which is this: a purchaser from the assignees, 
bona fide, for a valuable consideration, without any notice of 
any fraud in the assignment. Conceding for the present, that 
in this position he might hold the property, though the assign-
ment was fraudulent, he neither need, or could, contest the 
title under which he claimed; for such as it was, his purchase 
would protect him from all the consequences of fraud between
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the assignors and assignees, unless it was affected by the plain-
tiff’s judgment and proceedings upon it.

“The only position, therefore, in which Mr. Hanson can set 
up a title adverse to that of J. L. Moss and Isaac Phillips, or 
call on the plaintiff for any other, is as a purchaser under the 
Orphans’ Court sale; considering him at present as so stand-
ing, the present question for consideration is, whether the legal 
title of the Sixth street lot was in the heirs of Robert Phillips, 
or in Joseph L. Moss and Isaac Phillips, as the firm of R. and 
I. Phillips, at the time of the judgment in January, 1838.

“ The plaintiff may show a legal title, without producing a 
deed from Robert Phillips to R. and I. Phillips; being a pur-
chaser at sheriff’s sale, he is not supposed to have the title-
papers, or bound to produce, or to account for them; it is 
sufficient if he can prove that a deed once existed, or if he 
can prove such facts as will authorize a jury to presume that 
one had been made, if notice was given to those in whose 
possession it is presumed to have been, to produce it at the 
trial.”

And thereupon the defendants further excepted to the fol-
lowing matters or propositions of law contained in the said 
charge to the jury, to wit:

“ In an ordinary case, the jury must decide from the evi- 
dence before them, what facts have been proved; but 

b ‘ $ J jn this case there is *one feature which is rather unusual, 
and to which it is necessary to call your special attention, as 
a matter which has an important bearing on some of its prom-
inent points. Timely notice was given by the plaintiff s coun-
sel to the counsel of the assignors and assignees, to produce 
at the trial the books of R. and I. Phillips; no objection was 
made to the competency of the notice—they were called for, 
but were not produced till the day after the evidence was 
closed, and at the moment when the court had called on the 
plaintiff’s counsel to address the jury. No reason was assigned 
for their non-production, save the reference to the illness ot 
Mr. Moss; but Mr. Phillips was in court; notice was given 
to Mr. Hanson, though none was necessary, as the books could 
not be presumed to be in his possession. That they could 
have been produced before the evidence on both sides was 
closed, can scarcely be doubted, when so many were produce 
afterwards. Their production, then, was no compliance with 
the notice; the plaintiff could not, without leave of the cour , 
have referred to them; he was not bound to ask it, an a a 
right to proceed, as if they had not been produced. . .

“ Mr. Hanson had a right to call for the books; claiming y 
an adverse title, he might have moved the couft for an or e 
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to produce them, but he made no effort to procure them; we 
say so, because there was no evidence that he did in any, way 
endeavor to have them produced, although the court, in their 
opinion on the motion for a nonsuit, plainly intimated the 
effect of their non-production.

“There has, therefore, been no satisfactory or reasonable 
ground assigned for their having been kept back, and the 
plaintiff has a fair case for calling on you to presume, what-
ever the law will authorize you to presume as to the contents 
of the books. On this subject the fifteenth section of the 
Judiciary act has made this provision: ‘That all the said 
courts of the United States shall have power, in the trial of 
actions at law, on motion and due notice thereof being given, 
to require the parties to produce books or writings in their 
possession or power, which contain evidence pertinent to the 
issue, in cases, and under circumstances where they might be 
compelled to produce the same by the ordinary rules of pro-
ceeding in chancery; and if a plaintiff shall fail to comply 
with such order to produce books or writings, it shall be law-
ful for the courts, respectively, on motion, to give the like 
judgment for the defendant, as in cases of nonsuit; and if a 
defendant shall fail to comply with such order to produce 
books or writings, it shall be lawful for the courts, 
respectively, on *motion as aforesaid, to give judgment *- $
against him or her by default.’ This enables courts of law to 
apply the same rules and principles, where papers or books 
are withheld, as have been adopted by courts of equity, which 
are these, in our opinion, as long since expressed in Askew v. 
Odenheimer, 1 Baldw., 388, 389.”

And thereupon the said defendants further excepted to the 
following matters or propositions of law contained in the said 
charge to the jury, to wit:

“ It must not, then, be supposed that the only effect of the 
suppression or keeping back books and papers, is to admit 
secondary evidence of their contents, or that the jury are con-
fined, in presuming their contents, to what is proved to have 
been contained in them; a jury may presume as largely as a 
chancellor may do, when he acts on his conscience, as a jury 
does, and ought to do, and on the same principles.

Mr. Bridges states that he believes there is an entry on 
pk - .°ks, of the transfer from Herring to Robert and Isaac 
1 hillips, but don’t know how the transfer was made. It is in 
proof, by the clerks of Robert and Isaac Phillips, that an ac-
count was open on their books with the Sixth street lot; that 
the money of the firm was applied to the payment of the con-
sideration money to Herring; one of the persons who erected 
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the new building says he was paid by the notes and checks of 
the firm; a tenant proves that »Joseph L. Moss  rented it in the 
name of the firm, who furnished it to the amount of $1,000, 
and the tax collectors prove the payment of taxes by the firm. 
In opposition to this evidence, the defendants offer nothing; 
the books of the firm are suppressed, when they could and 
ought to have been produced; and the sole reliance in support 
of the title of Robert Phillips, is the deed from Herring. If 
you believe the witnesses, Robert Phillips- never was the sole 
and real owner of this property on the first purchase; and if 
you think the facts stated are true, you may and ought to pre-
sume, that if the books had been produced, they would have 
shown that the payment of the whole purchase money, and 
the whole expense of the improvements made on the lot, were 
paid by the firm; that it formed an item of their joint estate, 
and was so considered by the partners. You may, also, and 
ought to presume, that the production of the books would 
have been favorable to the plaintiffs, and unfavorable to the 
defendants, in any other aspect as bearing on the ownership 
of this property. On such evidence we would, as a court 
*6771 eQu^y’ hold that there was such a clear equitable 

*title in the firm, that Robert Phillips, or his heirs, 
were bound, on every principle of justice, conscience, and 
equity, to make a conveyance, so as to make that title a legal 
one. And when it appears that the members of the new firm 
had conveyed it in trust for creditors, as their joint property, 
that the grantees had accepted the conveyance, and sold the 
property under the assignment; that the purchaser from them 
had accepted a deed reciting theirs, and no other title, we can-
not hesitate, as judges in a court of law, in instructing you 
that you may presume that such a conveyance from Robert 
Phillips, or his heirs, has been made, as they were bound in 
equity and good conscience to make.

“ Legal presumptions do not depend on any defined state of 
things; time is always an important, and sometimes a neces-
sary ingredient in the chain of circumstances on which the 
presumption of a conveyance is made; it is more or less im-
portant, according to the weight of the other circumstances 
in evidence in the case. Taking, then, all in connection, amt 
in the total absence of all proof of any adverse claim by Rob-
ert Phillips, or his heirs, from 1832, every circumstance is m 
favor of the presumption of a conveyance; and we can pei- 
ceive little, if any weight in the only circumstance set up to 
rebut it, which is the proceedings in the Orphans Court. 
You will give them what consequence you may think they 
may deserve, when you look to the time and the circum 
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stances under which they were commenced, carried on, and 
completed by a sale for $22,500, which counsel admit was not 
paid, and also admit that the sole object was to extinguish the 
mere spark of legal right remaining in Robert Phillips, or his 
heirs, and not because he or they had any beneficial interest 
in the property. If there was lawful ground for presuming 
the existence of a conveyance from him, or them, before No-
vember, 1837, we should think that any thing accruing after-
wards was entitled to no weight in rebutting such presumption: 
and were we in the jury box, we would think it operated the 
other way. It was for the interest of the assignees and as-
senting creditors to consider the conveyance as not made; for 
if it had been made previously, a non-assenting creditor to the 
assignment might take it under a judgment, as was done by 
the plaintiff, and thereby hold it, if the assignment did not 
pass the title; whereas, by taking the deed as not made, the 
Orphans’ Court sale would vest the title in the assignors, and 
leave no legal right on which a judgment against Joseph L. 
Moss and Isaac Phillips could attach. As, however, this 
is a matter entirely for *your consideration, we leave it *- 0’° 
to your decision, with this principle of law for your guide: 
that on a question whether a conveyance shall be presumed or 
not, the jury are to look less to the direct evidence of the fact 
than to the reasons and policy of the law, in authorizing them 
to infer that it was made if the party who was in possession of 
the legal title, was bound in equity to convey to the real, true, 
equitable owner. This legal presumption is not founded on 
the belief alone that the fact existed, but much more on those 
principles which enforce justice and honesty between man and 
man, and tend to the security of possessions which have re-
mained uninterrupted and undisturbed. Should your opinion 
be in conformity with ours on this point, you will presume 
that there was a deed from Robert Phillips, or his heirs, com-
petent to vest the title to the Sixth street lot in the firm of 
Robert and Isaac Phillips—that it so remained at the time of 
the assignment, and that it was by such conveyance as would 
enable them to enjoy the property against Robert Phillips and 
his heirs.”

And thereupon the said defendants further excepted to the 
following matters or propositions of law contained in the said 
charge to the jury, to wit:

"Should you think otherwise, vou will find accordingly; 
but even then your finding would not affect the merits of the 
case, because Mr. Hanson, or those under him, cannot make 
the objection of the want of a legal title, unless he stands firm 
in the position he assumed—that of a bona fide purchaser for
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valuable consideration, without notice, such as the law 
requires.

“ There are two classes of purchasers of this description.
“ First. Those who are thus referred, to, and [have] the requi 

sites to clothe themselves with such character prescribed by the 
Supreme Court of the United States, in Boom v. Chiles, in 10 
Pet., 210 to 212. ‘ It is a general principle in courts of equity, 
that when both parties claim by an equitable title, the one 
who is prior in time is deemed the better in right; 7 Cranch, 
18; 18 T. R., 532; 7 Wheat., 46; and that where the equities 
are equal in point of merit, the law prevails.’ This leads to 
the reason for protecting an innocent purchaser, holding the 
legal title, against one who has the prior equity; a court of 
equity can act only on the conscience of a party; if he has 
done nothing that taints it, no demand can attach upon it, so 
as to give any jurisdiction. Sugd. Vend., 722. Strong as

a plaintiff’s equity may be, it can in no case be stronger
-* than that of a purchaser *who has put himself in peril 

by purchasing a title, and paying a valuable consideration, 
without notice of any defect in it, or adverse claim to it; and 
when in addition, he shows a legal title from one seised and 
possessed of the property purchased, he has a right to demand 
protection and relief, 9 Ves., 30—34, which a court of equity 
imparts liberally. Such suitors are its most especial favorites. 
It will not inquire how he may have obtained a statute, mort-
gage, encumbrance or even a satisfied legal term, by which he 
can defend himself at law, if outstanding; equity will not aid 
his adversary in taking from him the tabula in naufragio, if 
acquired before a decree.

“ But this will not be done on mere averment or allegation; 
the protection of such bona fide purchase is necessary only 
when the plaintiff has a prior equity, which can be barred or 
avoided only by the union of the legal title with an equity, 
arising from the payment of the money, and receiving the con-
veyance without notice, and a clear conscience.

“ Second. Those who claim the character of purchasers 
under the 6th section of the 13th Eliz., the requisites of which 
are thus defined by the law: ‘ That this act, or any thing 
therein contained, shall not extend to any estate or interest m 
lands, tenements, hereditaments, leases, rents, commons, profits, 
goods, or chattels, had, made, conveyed, or assumed, or here-
after to be had, made, conveyed, or assumed, which estate or 
interest is or shall be upon good consideration and bona fi 0 
lawfully conveyed or assumed to any person or persons, or 
bodies politic or corporate, not having at the time of sue i 
conveyance or assurance to them made, any manner of no ice 
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or knowledge of such covin, fraud, or collusion as is aforesaid; 
any thing before mentioned to the contrary hereof notwith-
standing.’

“Our first inquiry must be, whether Mr. Hanson comes 
within the first class of such purchasers, by any evidence he 
has adduced.

“ He claims the Chestnut street lot under the title of Isaac 
Phillips, by the deed of the assignees, as the estate of Isaac 
Phillips, without any claim by any outstanding legal title. As 
to this property, then, he does not come within the first class; 
he relies exclusively on the deed of Thompson to Isaac Phil-
lips, the assignment, and the deed of the assignees. He claims 
the Sixth street lot under Robert Phillips, and not Isaac 
Phillips, and adduces, as evidence thereof, the following chain 
of title:

“The deed from Herring; The Orphans’ Court proceed-
ings ; the sale under them; the deed from Isaac Phillips, 
the administrator, to *Joseph M. Moss and David Sam- •- 
uel, on the 30th January, 1838, and the deed of 10th May, 
1839, (made by them pursuant to the public sale to Mr. 
Hanson, on the 30th April, preceding,) recorded on the 23d 
May, 1839, and there rests his case as to the adverse title 
of the Sixth street lot, as one distinct from the Chestnut 
street property. On inspecting the deed for the Sixth 
Street lot, there is found no reference to the title of Robert 
Phillips, or the Orphans’ Court sale; the whole recital of 
the title is the assignment of June, 1837, and there is no 
other covenant in the deed than against the acts of the grant-
ors, who execute the deed as assignees; and not as purchasers 
from Isaac Phillips, of the title of R. Phillips, in virtue of the 
Orphans’ Court proceedings.

“ No evidence is offered of any agreement, or even intention 
to sell, or purchase, any other than the title which passed by 
the assignment; so that there is no obligation, legal, equitable, 
or moral, on the assignees, to make any conveyance of the 
right of Robert Phillips, unless Mr. Hanson can affect them 
with some fraud, or show some accident or mistake under 
which he accepted the conveyance. The form of this deed 
is in substance the same as the deed for the Chestnut street 
lot; the recital of the assignment the same, and both made 

caPac^y assignees. There seems no one feature Oa  
difference between the two purchases, which can make one 
refer, to the title of Robert, and the other to Isaac Phillips; 
and if you believe the evidence of Mr. Blackstone, there is 
one fact in evidence which goes strongly to prove that he 
neither purchased, or intended to purchase any other title than 
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what his deed purported to convey. Mr. B. says, that after 
the ejectment was served on him, he had a conversation with 
Mr. Hanson, and expressed some doubt about paying the rent; 
to which Mr. Hanson replied that the property was his, he had 
purchased it at auction, under the best legal advice. If this 
was so, and he had purchased the title of Robert, and not 
Isaac Phillips, or that of the firm, it is scarcely credible that 
he would not have been advised to at least take a deed with 
a reference to, and recital of that title, and that he would not 
have done so; on the contrary, he took a deed in the form it 
appears, and claimed exclusively under it. By reference to 
the auction sale, it appears that there was no notice of the 
title of Robert Phillips, but the title under the assignment 
was stated to be good, and the sale made under it. In the 
absence of all explanatory evidence, the legal construction of 

the deed is, that it conveyed, and purported to convey 
no other than the *title of the assignors, and that no 

legal presumption can be made that any other right passed, 
especially when it does not appear that Mr. Hanson had, at 
any time before this trial, claimed under the Orphan’s Court 
sale, or the title of Robert Phillips. On this ground alone, 
Mr. Hanson has failed to bring himself within the principles 
established by the Supreme Court, as necessary to constitute 
a purchaser of the first class: and there are other circumstan-
ces in the case equally conclusive to exclude him. Vide 10 
Pet., 211, 212.

“We are next to consider his character as a purchaser at the 
assignees’ auction sale of the title which is claimed to have 
passed by the assignment. -

44 The evidence of his filling this character is his bid at the 
auction, his acceptance as a purchaser, and the deed from the 
assignees, its record, his possession of the property, and claim 
of title by the purchaser; but no evidence is offered of the 
actual payment of any money, independently of the recital of 
the deed and' the receipt at the foot of it, which is for the 
whole consideration, while the counsel of Mr. Hanson dis-
tinctly admit before you, that only one-third has been paid. 
There is, therefore, no pretence set up that any more was 
actually paid, or that the recital of the deed, or the admission 
in the receipt is correct; but we do not think proper to put 
this part of the case on the admission of counsel, as they might 
fairly contend that the admission should be received as made, 
whereby the payment of one-third would be taken as part o 
the admission, or the whole be disregarded. It is better ana 
safer to take the case as the law considers it, independently o 
any admission, and according to well-established principles, 
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as applicable to a purchase set up under the circumstances in 
evidence, of an estate in lands, conveyed ‘ upon good consider-
ation, bona fide lawfully conveyed, to a person not having at 
the time of such conveyance any manner of notice or knowl-
edge of such covin, fraud, or collusion ’ as is recited in the 
law. You will observe, that by the preamble and enacting 
clause of the English statute, all conveyances, bonds, judg-
ments, &c., made with intent to hinder, delay, or defraud 
creditors, are declared actually void, although the person who 
accepts of them is no participator in the fraud; it is a sweep-
ing, general denunciation of such acts as unlawful, having no 
effect as against the person designed to be defrauded, but good 
between the parties and all others; the consequence whereof 
is, as we have heretofore held, that the fraudulent grantor 
remains the legal owner of the property, not because his [-*^09 
deed *is not binding on him, or his heirs, but the law L 
has put it out of his power to divest himself of property, by 
a deed designed to defraud creditors; he therefore holds the 
legal title in trust for his creditors, and for the purpose of 
applying it to the payment of his debts, is as fully the legal 
owner after the conveyance as before, though as to all others 
the estate is in the fraudulent grantee. 1 Baldw., 356.

“ Such is the effect of the enacting part of the statute, which 
would not protect the fairest of purchasers for the want of any 
words limiting or qualifying its imperative terms, and pre-
cludes any construction or exception; but the sixth section 
operates as an exception in the case provided for, which is a 
conveyance, &c., designed by the grantor to defraud creditors, 
but in which the grantee has in no way participated, or had 
any notice or knowledge of any fraud before the conveyance— 
Magniac v. Thompson, 1 Pet., 389, &c. Mr. Hanson claims to 
be a purchaser of this description from the assignors under the 
assignment, and in virtue of the proviso in the law, claims to 
be protected; although the assignment was fraudulent between 
the parties, the question now to be considered is, whether, if 
the assignment be void, he can be in a better situation than 
the assignors; in deciding which, it must be assumed that the 
assignment is void as to creditors, unless Mr. Hanson can hold 
what the assignors cannot. The true inquiry then is, not what 
was the character of the assignment, but his character as a 
purchaser from the fraudulent grantee; for if the assignment 
is valid, then the plaintiff’s judgment was no lien, and he can 
have no right. We must, therefore, see whether Mr. Hanson 
nils the. character of a purchaser under the sixth section of the 
13th Eliz., assuming the assignment to be fraudulent for the 
purpose of this inquiry, and this only.
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“ The first question is, what he is bound to prove; the 
general answer is at hand, that claiming under an exception 
to the law, he must bring himself within it, or he comes under 
the enacting clause; and he must prove it by other evidence 
than what is repudiated in the law by clear, comprehensive 
words, as not sufficient to take a conveyance out of it; they 
are, ‘any pretence, color, feigned consideration, expressing of 
use, or any other matter or thing to the contrary notwith-
standing.’

“ No words can better or more clearly apply to the consider-
ation, or uses expressed in a conveyance, or other recital, 
averments, or declarations, which are set forth as the reasons 

making it» hence it is incumbent on the party to do
-* more than to produce the deed *containing them; for 

if the mere statement of the parties imposes on a creditor 
the necessity of proving their falsity, he might not be enabled 
to do it, as the matters so recited are not within his knowl-
edge. But if they exist, they must be known to the parties 
to the deed, and can be easily proved; if the law was other-
wise, it would be easy, as the Supreme Court of the United 
States say, 4 Wheat., 507, for the grantor to make out such a 
case by his own recital, that ‘there would no longer exist any 
difficulty in evading the rights of creditors.’ The Supreme 
Court of this state have also established it as a rule, that who-
ever sets up a plea of purchase for valuable consideration, 
must support it by other evidence than the conveyance, or the 
receipt at the foot of it, which is only the acknowledgment of 
the grantor. We cannot better state the law on this subject, 
than in the words of that court, in Rogers v. Hall, 4 Watts 
(Pa.), 362. ‘Though in the absence of proof to the contrary, 
the presumption is in favor of the fairness of a transaction, 
yet flight and an absolute general assignment are in them-
selves circumstances demonstrative of fraud; and though not 
conclusive, they undoubtedly impose on the assignee the 
necessity of elucidation. He is the most cognizant of the 
transaction, and best able to explain it; and why should the 
business of explanation be laid on the creditors placed by him 
in the dark, though entitled to light? The question is on the 
existence of a valuable consideration; and it would be agains 
a fundamental rule of evidence to burden them with the 
necessity of producing negative proof. The policy of handling 
these transactions with little attention to tenderness, is o vi 
ous and uncompromising. They are ulcers of frequent occur 
rence in practice, which require to be thoroughly probed, an , 
if necessary, laid open to the bone, and on him be the conse 
quences who withholds the means of doing so.
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444 But the defendant claims to hold discharged of the fraud, 
if such there were, by having, as he alleges, purchased with-
out notice of it. A decision of the question of notice is un-
called for by the circumstances, and we give none. Thfere 
was neither proof of valuable consideration, nor the semblance 
of it; and nothing is clearer than that a plea of purchase for 
value must be sustained by other evidence than the convey-
ance. Even the receipt of the debtor is not proof against his 
creditor claiming paramount to the debtor’s grantee, inasmuch 
as his fraudulent conveyance is no conveyance at all against 
the interest intended to be defrauded. His receipt or other 
acknowledgment of payment, therefore, is the act of a 
grantor, done subsequently *to a title derived from him, •- 
which, consequently, may not be prejudiced by it. Now, the 
defendant produced nothing but the conveyance, with what-
ever collateral evidences of payment may have been imbodied 
in it, or appended to it; and they fell far short of proof of 
actual payment; for, giving a security for the purchase-money, 
which in practice is often the consideration for a receipt at the 
foot of the conveyance, is not enough to entitle him to the 
character of a purchaser for valuable consideration, and the 
court properly rejected the prayer for protection on that 
ground.’ 4 Watts (Pa.), 362.

44 A deed is evidence of a conveyance in fact, and when the 
payment of the consideration is proved, it is prima facie evi-
dence of a purchase presumed to be fair till the contrary 
appears, unless there is something on the face of it to excite 
suspicion.

44 This rule is founded on the same sound reasons as the rule 
that an asserted purchaser must prove the payment of the con-
sideration recited; for a party who alleges fraud, ought to be 
prepared to prove it, and it is as difficult for a party claiming 
under a deed, to prove affirmatively his bona fides, or want of 
notice, as for a party claiming against it, to prove the non-
payment of the money. Hence the law has been long and 
well settled, that on the production of a deed of conveyance, 
it shall be presumed to be as to fraud, &c., what it purports on 
its face to be, until some evidence is brought forward to im-
peach it in some particular which the law makes a requisite to 
its validity. How far the evidence goes to prove the fact, 
which will invalidate the deed, is for a jury to decide, if the 
court shall be of opinion that it conduces to prove it. What-
ever would satisfy a jury that the fact existed, if the law 
would authorize them to presume it from the evidence, or if 
the court on a demurrer to the evidence would render judg-
ment for the party offering it then the burden of proof is
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shifted on to the party offering the deed, and he must bring 
himself within the exception or proviso of the statute, in order 
to make out a case under it. The creditor need not offer evi-
dence to disprove every requisite to make out a valid pur-
chase ; it suffices to throw the proof of every requisite on the 
alleged purchaser, if the creditor can satisfactorily establish 
the want of one; in such case the general principle applies, 
that a party who claims under a proviso or exception to a law, 
must make out a case which brings himself within it, or he 
comes within the enacting clause, standing in no better posi-
tion than the fraudulent grantor against the rights of the cred- 

itors attempted to be defraudad. In cases of this
-I description an important *inquiry is—had the pur-

chaser such notice as affects his purchase unfavorably? 
Purchasing under the assignment, the law presumes he had 
notice of it—its contents, whatever it referred to, and ‘ of such 
other facts as those already known necessarily put him on 
inquiry for, and as such inquiry, pursued with ordinary dili-
gence and prudence, would bring to his knowledge. But of 
other facts, extrinsic of the title, and collateral to it, no con-
structive notice will be presumed, but it must be proved.’ 
2 Mason, 536. Besides, if there is any thing on the face of the 
deed of assignment, to which the law imputes fraud, or from 
which a jury can infer it, the purchaser has, by legal intend-
ment, constructive notice of it, so as to impair his purchase; 
so as to any matter in the deed from assignees to him, the 
same consequences follow.

“ If a purchaser has notice of a fact, he is presumed to have 
notice of the consequences. 1 Gall., 42. It is in full proof 
that the following notice was publicly read from the rostrum, 
at the sale by the assignees on the 30th of April, when Mr. 
Hanson became the purchaser, by a note in writing signed at 
the time.

“ ‘ Bidders will take notice, that the property on the north 
side of Chestnut street, 42 feet west of Schuylkill Seventh 
street, being 66 feet front by 158 feet deep, and also that on 
the west side of Delaware Sixth street, between Market and 
Chestnut streets, formerly known as Rubicam Hotel, have 
been levied upon as the property of the late firm of R. and 1. 
Phillips, and are actually advertised for sale by the sheriff, and 
that the right of the assignees of R. and I. Phillips to convey 
any title to either of said properties, is disputed and denied.

April 29,1839. Chri stop her  Fallon .

. “The Chestnut street lot was advertised and sold as ‘clear 
of, all encumbrance,’ ‘title indisputable’—the house an o 
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on Sixth street as ‘ clear of all encumbrance; ’ yet, if you 
believe the witnesses, here was actual notice that the title of 
the assignees was disputed.—that there was an order for the 
sale of the property under a levy, and that it was then adver-
tised for sale by the sheriff. It was, therefore, notice of an 
encumbrance by some act of record which would authorize 
the sale—it referred to the advertisement which pointed to the 
nature of the encumbrance, and was in law sufficient to put 
Mr. Hanson on inquiry at least. And if he had pursued it 
with due diligence and prudence, he must have found the 
judgment and other proceedings of record as they appear on 
the transcript read, which, connected with the notice, would 
show an adverse claim, and by a creditor of the assignors 
prosecuted with great diligence by the plaintiffs, 
*contested by the assignors and assignees, and then L 
approaching a consummation by effective process.
' “It is said, that this notice was not such as the law requires, 
to taint Mr. Hanson’s purchase, because it did not specify the 
particular grounds on which the right of the assignors to con-
vey was contested, by stating, that the assignment was void 
by reason of fraud; and therefore, the law holds that he is 
deemed to have had ‘no manner of notice or knowledge of 
the fraud, covin, or collusion,’ between the parties to the 
assignment, this notice not being sufficient to put him on 
inquiry. Yet if the law were so, it seems that this or some 
other notice did put him on inquiry, if he consulted counsel 
and purchased under their advice.

“This objection has assumed a strange aspect by the remarks 
of counsel, that if the written notice had contained an allega-
tion of fraud in the parties to the assignment, a suit or prose-
cution for a- libel would have been the consequence; while it 
is contended, that the want of such charge makes the notice 
inoperative, as if the law compelled a creditor to commit a 
civil injury, or a public offence, in .order to put a person on 
inquiry about the title he was about to purchase. On the 
other hand, if Mr. Hanson had not examined the subject 
fully, and satisfied himself that there was no fraud, how did 
it happen that when the terms of the sale were to convey a 
‘title clear of all encumbrance,’ on any of the property, 
and an ‘indisputable title’ to the Chestnut street lot, with 
actual notice of an encumbrance and dispute of the title—■ 
that he accepted of a deed with only a covenant against en-
cumbrances by the grantors, or suffered by them, taking no 
security against a judgment against the assignors. If he 
consulted counsel on the kind of title he should take, the 
form of the deed, and the covenants to be inserted, and was
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advised to accept a deed without any covenant against the 
very encumbrance referred to in the notice, and to pay his 
money, to the amount of $36,000, on the transfer of the right 
of the assignees without better warranty, the client must 
have stated a strange case to his counsel, if he was advised 
that he filled the character of a bona fide purchaser for a 
‘valuable consideration, without any manner of notice or 
knowledge, &c.’ Mr. Hanson was not bound to accept a 
conveyance without covenants of warranty to the extent of 
the terms of sale; he might repudiate the purchase on any 
other terms than those stated in the notice of sale by the 

auctioneer; and if, when he accepted such a deed as he
J now produces, *he shall be considered by you as filling 

the character he assumes, we think you must presume very 
largely and liberally in his favor, if you think he has acted 
with reasonable diligence and due prudence. Under all the 
circumstances of the case, our view of the evidence is very 
different; you will, however, decide on the facts for your-
selves, bearing in mind, however, that the notice was suffi-
cient, in law, to put him on inquiry into the fraud set up, to 
set aside the assignment. 3 Pa., 66, 67.

“ There are other circumstances in this case which may 
affect the nature of Mr. Hanson’s purchase, and his character 
as a purchaser, after the acceptance of the deed of the 10th of 
May, which are worthy of your consideration. The sheriff’s 
sale took place on the 20th of May, at which Mr. Fallon 
attended on behalf of the plaintiff, and Mr. Ingraham for the 
assignees. Mr. Fallon states, that Mr. Ingraham gave verbal 
notice that the property about being sold belonged to the 
assignees, and had been assigned to them before the judgment. 
Mr. Ingraham states, that, on behalf of the assignees, he 
gave notice, that the property did not belong to the defendants 
in the judgment at the time it was rendered, and referred to 
the assignment; but neither state, that any notice was given, 
that the property selling had been conveyed by the assignees 
to Mr. Hanson; that he was present, or any one for him; it 
also appears, that the deed to him was not put on record till 
the 23d of May, 1839. Under such circumstances, Mr. Han-
son rests his case as a purchaser on his paper title, without 
producing a witness to prove the payment of any money, or 
the delivery of the deed in fact; he does not produce any evi-
dence that it was recorded by him, or offer any reason for the 
omission, but asks you to presume from his paper title, that he 
has made out all the requisites of a purchaser, such as is pro-
tected by the law from the effects of any fraud which may 
attach to the assignment. If he has paid one-third of the pui- 
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chase-money, it cannot well be doubted that he can prove 
it affirmatively, and so of the delivery of the deed, and its 
being put on record by him. But he adheres to his perilous 
position, and asks you to presume that he has done that, of 
which he has offered no other proof than the acknowledgment 
of the assignees in the deed, and their receipt at the foot; that 
the grantors delivered the deed, without calling the witnesses 
to its execution, and that it was recorded by him as a pur-
chaser.

“We will not say that you cannot presume these r*noo 
things, and overlook *those circumstances which would L 
authorize you to make a contrary presumption in the three 
particulars ; but we feel bound to say, that in your places we 
would not so presume.

“Should your opinion coincide with ours on the evidence 
and facts of the case, Mr. Hanson would not be considered to 
be the purchaser who is protected by the law, as to any of the 
requisites mentioned; but the consequences are the same, if 
he fails in any one. To be so, he must be, in your opinion, 
not only a purchaser without any manner of notice or knowl-
edge of any fraud in the assignment, such as the law requires 
to be given to him ; he must also be a purchaser for a valuable 
consideration, actually paid, and the property must have been 
bona fide conveyed to him, pursuant to the purchase, so that 
the purchase must be in all respects an absolute one, such as it 
purports to be. If you are not satisfied that this is the char-
acter of his purchase, and his as a purchaser, then he is in 
no better situation than the assignees; if you think otherwise, 
you may find a verdict for the defendants; if so, we must 
request you to find it subject to the opinion of the court on 
the point reserved, which is, whether if he is in fact a pur-
chaser such as the sixth section of the law defines, he can hold 
the property against the plaintiff, if the assignment is fraudu-
lent on its face. On that subject we do not think it proper 
now to express any opinion ; it is a pure question of law, 
which we have not had time to examine fully during the trial, 
and it will better the exigency of the case to reserve it.”

And thereupon the said defendants further excepted to the 
following matters or propositions of law contained in the said 
charge, to wit:

“ We now come to the inquiry, whether the assignment is 
valid or void.
. “ It is alleged to be fraudulent in fact, and in law. Fraud,, 
in fact,, consists in the intention to prevent creditors from' 
recovering their just debts, by any act which withdraws the 
property of a debtor from their reach; both parties must con 
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cur in the illegal intention. 1 Baldw., 356, 357; S. C. 7 Pet., 
398, &c. But the least degree of concert or collusion between 
the parties to an illegal transaction, makes the act of one the 
act of all. 4 Watts, (Pa.), 361. Fraud in law consists in 
acts which, though not fraudulently intended, yet as their 
tendency is to defraud creditors, if they vest the property of 

debtor in his grantee, they are void for legal fraud, 
-I which is deemed tantamount *to actual fraud, full evi-

dence of fraud, and fraudulent in themselves, the policy of the 
law making the acts illegal. 1 Baldw., 356, 553. The alleged 
acts of fraud are numerous, covering a large space of time, 
but all are offered in evidence as bearing on the assignment; 
they are competent evidence to' impeach it, if the plaintiff has 
satisfied you that they tend to show the intention of the 
parties at the time of making it. With this object, you may 
take into consideration whatever preceded or followed it, if 
the circumstances show a connected chain of facts leading to* 
or following the assignment, and they can be in any way 
brought in to explain its nature and character. But proof of 
fraud in any transaction wholly unconnected with this, or not 
tending in any way to affect its fairness in fact or law, ought 
not to be regarded.

“ Fraud must be brought home to this transaction, but as to 
acts which led to it, which were preparatory, and with refer-
ence to it, as well as those which followed or grew out of it, 
in order to effectuate the intention of the parties, they are as 
proper to be considered as those which took place at the time. 
The character of a deed,’ or other act which affects creditors or 
purchasers, may be judged of by the subsequent conduct of 
the parties, which throws back light on their conduct. 5 Pet., 
280, &c. You will, therefore, carry these principles into your 
consideration of the various acts of alleged fraud, which the 
plaintiff has set up to invalidate this assignment. The evi-
dence of fraud consists, 1st, in not assigning the Walnut street 
house and lot, and furniture. The house and lot was conveyed 
to Joseph L. Moss, in 1834, for the consideration of $3000 
paid, and a mortgage of $8000, which remained a lien on it; 
on the 20th March, 1837, he conveyed it to David Samuel, one 
of the assignees, for $15,000, by deed recorded on the 21st, 
Samuel re-conveyed to Moss on the 25th March, for the same 
consideration, by deed recorded on the 27th; on the 24th 
March, 1837, Joseph L. Moss gave a warrant of attorney to 
confess a judgment to John Moss for $24,600, reciting a bom 
for that amount which was not produced at the trial, on which 
judgment was entered on the 27th March. On the 27th May, 
1837,' Joseph L. Moss made a bill of sale of his household 
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furniture to John Moss for $3900, in consideration of the 
money due on the judgment of $24,600; but no credit was 
given for the amount of the furniture on the execution which 
issued upon that judgment. Notice was given to pro- 
duce the bond, and prove the consideration *for which *- 
it was given, but neither was done ; Joseph L. Moss continued 
in possession of the house and furniture, and John Moss paid 
one or more of the creditors of Joseph L. Moss and Isaac 
Phillips, who opposed their discharge under the insolvent act, 
but withdrew their opposition in consequence.

“ In deciding on this transaction throughout, we must be 
understood as not intending, in any way, to intimate any opin-
ion as to its effects on any controversy existing, or which may 
arise between Mr. John Moss and the plaintiff, or on any other 
creditor of R. and I. Phillips, or either ; we look upon it 
solely with a reference to withholding the house, lot, and 
furniture from the assignments as a badge, evidence, or ground 
of inferring fraud in the assignment, in the first place. Next, 
to ascertain whether Joseph L. Moss has offered any evidence 
to rebut the proof or presumption of fraud attending the 
transaction; for it is one thing, whether a debt is really owing 
to John Moss to the amount of the judgment, and a very 
different thing, whether Joseph L. Moss has given such evi-
dence as he was bound to do, in order to repel the imputation 
of fraud in keeping this property back.

“ He sets up the encumbrance upon it as a reason for not 
assigning it, and if there is in the evidence any thing proving 
or conducing to prove fraud in so doing, any thing from which 
a jury may presume fraud, he must rebut it, or the imputa-
tion may be fastened upon his conduct.

“ As to the furniture, there is evidence and a strong badge 
of fraud in retaining possession, even if the sale was made to 
a purchaser, and the money proved to have been actually paid ; 
the want of possession by the purchaser must be accounted 
for—it is not enough to set up family considerations; they 
will not suffice, unless a sheriff’s sale has intervened, or some 
other reasons given why possession did not accompany the 
bill of sale. This has not only not been done, but no proof 
has been offered that any consideration has been paid, except 
that the bill of sale recites the judgment as the consideration 
which is set up by Joseph L. Moss as evidence that he owed 
the amount for which it was rendered. We will not say 
whether, as between John Moss and other persons, this judg-
ment is evidence of the debt or not, without other proof, but 
as between Joseph L. Moss, and one of his creditors, who 
alleges it to be fraudulent, it is only his acknowledgment
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that he owed the amount, which is no evidence *between him 
and the plaintiff under the circumstances in this case. He 
has been called on to prove the consideration of this judg-
ment, w’hich he may be presumed to have been able to do, 
and has not done it, but relies solely on the record of the 
judgment, and proceedings upon it; as between the parties to 
this suit, this is not sufficient to rebut the fraud of this tran-
saction, if there was any, or if he sets up Mr. John Moss as a 
purchaser of the furniture in part payment of the judgment, 
he must show it by something more than appears.

“As to the house, there is much unaccounted for in the 
change of apparent ownership in so short a space of time, espe-
cially when Mr. Samuel is an actor; he is an assignee in the 
assignments of March and June, in 1837 ; fraud is imputed to 
him, as well as the assignors; he and Joseph L. Moss can 
explain these transfers, but do not do it; they too rest exclu-
sively on the papers which are in evidence, without calling a 
witness to explain what you will probably agree in opinion 
with us requires explanation. Their deeds purport to be for 
the consideration of $15,000 each, with receipts at the foot for 
the payment in full, which must be taken as true, or false; if 
true, why then was this passing of property and money from 
one to another in five days, we are not informed; if false, the 
deeds are entitled to no credit till explained.

“ As to the Arch street house and lots, it appears that the 
lots were conveyed to Mrs. Phillips in August, 1834, for the 
consideration of $1,200, and an annual ground-rent of $693, 
recorded on the 23d of March, 1837, the day after the execu-
tion of the New York assignment. In September, 1834, Isaac 
Phillips made a contract for building a house on the Arch 
street lots, which was finished in the summer of 1835, at an 
expense exceeding $22,000, exclusive of furniture. In No-
vember, 1821, a house and lot in Locust street was conveyed 
to Sarah Moss, afterwards Mrs. Phillips, who with her husband 
conveyed the same, on the 1st October, 1834, to Peter McCall, 
for $10,000. In April, 1837, Isaac Phillips conveyed his life-
estate in the Arch street house and lots to John Moss, for 
$7,102.12, being the value of his life-estate therein, as esti-
mated at the annuity office, which sum was recited and 
receipted for in the deed as paid. In June following, Isaac 
Phillips made a bill of sale of the furniture remaining in the 
Arch street house, in consideration of $5,507 paid, and posses-
sion stated at the foot of the bill of sale to have been deliv- 
*cooi ered, to which was attached a schedule of certain

J *articles, valued at $860. This sale was to Joseph M. 
Moss one of the assignees.
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“The assignment of June, 1837, did not embrace the house 
and lots in Arch street, the furniture, or any claim by Isaac 
Phillips on the property as the separate estate of his wife, or 
for any debt due by her on account of the money expended 
in building the house. Though the furniture was not assigned, 
it was appraised as part of the assigned effects, and entered 
on the inventory thereof.

“In reference to these transactions, the same remarks are 
applicable as to the Walnut street property; reliance is had 
solely on the papers produced, without any effort at explana-
tion of what requires, it; no proof is offered of the payment 
of any money on the bill of sale of the furniture, or of any 
delivery of possession to the purchaser, other than the state-
ment at the foot. Nor is this any evidence that any money 
was paid on the sale of the life-estate of Isaac Phillips in the 
house and lots, except his own acknowledgment in the deed; 
or any proof of what money was paid on the sale of the Locust 
street lot, other than the recital and receipts of Phillips and 
wife; and there was no attempt to show the application of any 
part of it, to building, or in furnishing the house.

“ These circumstances, and the withholding from record the 
deeds to Mrs. Phillips till after the declared insolvency of the 
firm, and their assignment of the New York effects, leave the 
expenditure of so large a sum on the house, open to much 
ground for your consideration. It has been contended by 
defendants’ counsel, that though these transactions may be 
open to suspicion, yet that they can affect only the property in 
question, and that the assignment is valid notwithstanding. 
This argument is good, so far as it respects the non-delivery of 
possession of the furniture; that may be considered as rather 
evidence or a badge of legal, than of actual fraud, not affect-
ing the validity of the assignment, as a substantive cause for 
holding it void. But if you are of opinion that these transac-
tions indicate an intention in the parties, assignors and 
assignees, to make such a disposition of the property of the 
assignors, as to place it beyond the reach of creditors, by any 
other means than fair and bona fide sales, transfers, and dispo-
sitions of it, or by encumbrances for debts justly due, and you 
can trace such intention in the conduct of the parties from 
March till June, and that the last assignment was the carrying 
such intention into effect, then it is void throughout. r^no 
We do not *say that keeping back property from an L 
assignment is alone evidence of fraud—our opinion is founded 
on all the circumstances of the case which are in evidence, of 
which one of great weight in our minds is the entire want of, 
any attempt at explanation of matters which throw the burden
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of proof on the defendants. It is a bold requisition on a jury 
to make presumptions of facts merely from papers which con-
tain only the declarations and recitals of the party who makes 
them, where direct proofs of the facts can be made if the par-
ties desired to make it. The law makes no such presumptions 
in favor of the party who produces deeds, or papers, if it does 
not appear that he offers the best evidence of the facts which 
it is in his power to produce; especially if he keep back better 
evidence which is presumed or appears to be at his command ; 
and a jury ought to be very cautious in making such pre-
sumptions, which may tend more to encourage than check the 
suppression of truth.

“ The plaintiff has referred to the records of the Court of 
Common Pleas and the discharge of the assignees under the 
Insolvent act, as evidence of fraud, which is reflected ba-ck on 
the assignment; you will judge how far it is proved by extra-
neous evidence, taking what appears on the record and papers 
attached to it as fully proved and operating according to its 
legal effect. But whatever may be your opinion of the mat-
ters so proved, or apparent on the record, you will refer them 
to the assignment; and though you may think there was fraud 
in the insolvent proceedings, you will not attach it to the 
assignment, unless you have reason to believe that it shows a 
fraudulent intention in some way connected with it, growing 
out of it, or tending to effectuate its object more completely. 
' “The composition with the opposing creditors was an im-

proper act, and taints the conduct of the parties who made it 
with suspicion, which may be thrown back on the assignment, 
if you think it was connected with, or formed a part of the 
Original design. . ,

“Much has been said about the proceedings in the Orphans 
Court, and were it necessary for the purposes of this case to 
decide all the questions which have been raised in relation to 
them, we should have much difficulty in doing it; for there 
are terms and provisions introduced into the act of 1832, undei 
which these proceedings were conducted, that are not to e 
found in preceding laws, and are of rather an unusual charac 

ter as respects the jurisdiction of that court, being simi- 
$ -I lar to the provisions in the insolvent law of 1826, 

which we have before noticed. If it was an act of Congress 
we should have less difficulty, but being a law of a state, a_ec 
ing many titles, we would give an opinion on its constru^ ion, 
only in case of its being necessary to decide the merits o is 
case, which we think it is not, as in our opinion it canno aval 
the defendants in this case, admitting the power ot the couiv
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to be undoubted, to do what it has done in relation to the Sixth 
street property.

“On inspecting the record of the Orphans’ Court proceed-
ings, it appears there, that in November, 1837, about a month 
after the discharge of Joseph L. Moss and Isaac Phillips, under 
the insolvent act, Isaac Phillips, as administrator of the estate 
of Robert Phillips, applied to the Orphans’ Court for authority 
to sell the Sixth street lot and house, for the purpose of paying 
a debt due to himself, amounting to more than $35,000, which, 
he stated in his petition, was the only debt due by Robert 
Phillips at his death. A sale was made in December, 1837, 
by the administrator, reported to and confirmed by the court; 
whereupon a deed was executed to Joseph M. Moss and David 
Samuel, the purchasers, for the consideration therein expressed 
and receipted for as paid, of $22,500, dated 30th January, 
1838; on the back of which was a conveyance by them to Mr. 
Hanson, dated 10th May, 1839, for $20,300, for which a receipt 
was given at the foot.

“ The record contains no evidence of the debt due by Robert 
to Isaac Phillips, except the statement of the latter in his peti-
tion, verified by his own affidavit thereto annexed; yet Mr. 
Bridges and Mr. Welch, two of the clerks of the firm of R. 
and I. Phillips, state, that in the books of the firm there was 
an account open with each partner. The petition states the 
exact sum due on its date to be $35,000. A schedule attached 
to the insolvent petition of Isaac Phillips, states in detail the 
personal expenses of the members of the firm for nineteen 
years, in exact sums, which could not well be done without a 
reference to books or accounts; yet they are all suppressed, and 
the whole proceedings of the Orphans’ Court are based on the 
mere statement and affidavit of Isaac Phillips, of the existence 
of so large a debt, when there can be little, if any doubt, that 
if such a debt was due, there was better evidence in the party’s 
power.

“In looking at the deed, we find it to express the payment 
of $22,500 to I. Phillips, as the purchase-money; yet there is 
nowhere found any assignment of this alleged debt by 
Isaac Phillips, nor any *notice of it in his schedule in L 
the insolvent proceedings; it must be observed, too, that Rob-
ert Phillips left three surviving brothers, so that Isaac Phillips 
was entitled only to one-third the purchase-money beyond the 
debt justly due to himself. It appears, too, that Joseph M. 
Moss, one of the assignees, and Joseph L. Moss, were securi-
ties in the administration bond, and John Moss and E. L. Moss 
were securities approved by the court, for the appropriation of 
the proceeds of the sale according to law. It also appears, 
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that, though Robert Phillips died in December, 1833, no admin-
istration was taken out on his estate till, in January, 1837, 
after a citation from the register’s office, in conformity with 
the law respecting collateral inheritances. Now, if we take 
this transaction as it purports to be on the face of the Orphans’ 
Court proceedings, it is this, and nothing else.

“In June, 1837, Isaac Phillips and Joseph L. Moss assign 
to J. M. Moss and David Samuel the Sixth street house and 
lot, on certain trusts as their estate, owned by them and the 
firm of R. and I. Phillips; in December, 1837, the assignees 
purchase this property from Isaac Phillips, as the estate of 
Robert Phillips, for $22,500, take this amount from the residue 
of the assigned fund, pay it to Isaac Phillips in January, 1838, 
and in May, 1839, convey it to Mr. Hanson for $20,300, making 
a dead loss, to the fund assigned $2,200, besides interest.

“ This is the transaction as it appears on the record and 
deeds; if it was so in fact, how would it look when it appeared 
in the accounts of the assignees as trustees, when they were 
called on for a settlement? Would auditors, or the court, 
approve of such conduct?

“ In our opinion, a grosser fraud could not well be imagined, 
and in order to avoid its imputation, the parties who set up the 
Orphans’ Court proceedings, as giving a title to the assignees 
by the deed of Isaac Phillips, most distinctly admit its falsity, 
that no money was paid, and that the whole proceeding was 
got up for the purpose of extinguishing the mere legal right, 
which was supposed to be in Robert Phillips, and not to affect 
any rights against the assignment.

“ This saves us the necessity of further inquiry, whether 
these proceedings are available to the defendants as a title 
distinct from, and adverse to that of the firm of R. and I. 
Phillips; but these proceedings furnish a salutary lesson to 
courts and juries, not to give much credence, to deeds and 
papers, when the parties to them keep back evidence of their 
true character, whereby light is excluded which would other-
wise explain their nature and object.
*"0«! *“If these proceedings were concocted by . Isaac 
°ybJ Phillips and the assignees, for the purpose of injuri-

ously affecting the creditors of R. and I. Phillips, who did not 
assent to the assignment, they are so far void as the evidence 
of participation in the fraud by the assignees is sufficient on 
the authority of the Supreme Court of this state, in 4 Wa s, 
361, to make the act of one the act of all. On their own 
admission, it was not a real sale and purchase no. considera-
tion was paid or stipulated to be paid; it was. not mten e o 
pass any title adverse to that of R. and I. Phillips, but mere y
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to unite what was supposed to be an outstanding legal title, 
to the equitable right existing in the members of the firm. 
That such was the object, and no other, appears not only by 
the admission of all the parties now, but is manifest from the 
conduct of the assignees, in conveying to Mr. Hanson; for 
they neither recited any title derived under the Orphans Court 
sale, nor professed to convey any; as between the parties, 
therefore, it was not a binding sale, and if the object was 
merely what has been declared, it must operate according to 
the intention with which it was made, and the legal effect of 
what was done. Of consequence, it cannot impair the right 
of the members of the firm; if the assignment is valid, the 
sale inures to the use of the assignees, as an extinction of any 
right in Robert Phillips, unless his heirs contest it; and if the 
assignment is void as to the plaintiff, the Orphans’ Court,sale 
does not affect his right, but inures to his use, as standing in 
the place of the defendants in the judgment under which he 
purchased.

“ Having thus disposed of the matters set up by the plaintiff, 
in support of the allegation of actual fraud in the assignment, 
which is exclusively a question for your consideration, we pro-
ceed to notice the objections to its validity on the ground of 
legal fraud, which presents questions of law for the decision 
of the court.

“Of these objections, a very prominent one is, that the 
requiring a release from the creditors of the firm, as a condi-
tion precedent to their coming in for any portion of the 
property assigned, is illegal, and invalidates the assignment. 
If this were a new question, or was now open to examination 
in this court, we should be strongly inclined to hold the 
assignment void, as contrary to the policy of the law; but the 
Supreme Court of the United States have decided otherwise. 
In Brashear v. West, they hold, that when a debtor assigned 
all his property for the benefit of his creditors, a stipulation 
for a release had been settled by the courts of this state 
to be valid, and that this settled *construction of the 
law must be followed in the courts of the United States. 7 
Pet., 615, 616. This decision is binding on you and us, as the 
established law of the case; you will consequently disregard 
any opinion of ours to the contrary, and consider the law to 
be settled in favor of the assignment on this point. Had the 
case in the Supreme Court of this state, in which the question 
was supposed to have been decided, been as closely examined, 
and that cause been argued as this has been, the result might 
nave been different; it is, however, now too late to re-examine 
the question here; elsewhere I may feel at liberty to think
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otherwise; yet it may tend to shake too many titles held under 
such assignments, to interfere with them in any other way than 
by prospective legislation.

“ But though you will take the law to be thus settled, when 
the assignment is of the whole of the debtor’s property and 
effects, it is otherwise if any portion is fraudulently kept back 
from the assignment; should such be your opinion in this case, 
then the assignment would be void by the exaction of a release 
from the creditors, according to the opinion of the Supreme 
Court of this state, in 5 Rawle, (Pa.) 221, as well as the 
soundest principles of law. We, however, are not desirous 
of giving you any imperative instructions on any of the 
grounds of legal fraud on which this assignment is assailed, 
nor do we think it necessary to state them in detail; they arise 
on the face of the assignment,—they form a part of the plain-
tiff’s case, which cannot be excluded from it, and must be 
decided by the court as questions of law, should your verdict 
on the evidence make it necessary.

“ This case is an interesting and important one, not only to 
the parties concerned, as to the value of the property in dis-
pute and what may be consequently involved, but, on public 
considerations, arising from the nature of the transactions in 
evidence, their character and tendency. We think it better 
that the case should be decided on the questions of fact in-
volved, reserving for future consideration any matters of law 
not yet stated to you, which your verdict may leave for our 
decision, should it be for the defendants. But though every 
question of fact is for your consideration solely, we are not 
desirous of throwing on you the whole responsibility, without 
expressing our opinion on the result of the evidence, not as a 
direction to bind, but as opinion merely, which will have such 

weight, and such only, as you may think proper to give 
it. It is a painful *task to view the transactions which 

are in evidence, in order to ascertain whether they are fraud-
ulent; but it is a duty not to falter, and it will have a better 
effect, if there is a concurrence of opinion between the jury 
and the court on that question, than to have it in doubt as to 
either. A careful consideration of all the testimony in the 
case has led our minds to the conclusion, that there are such 
circumstances as will fully justify your finding the assignment 
to be invalid on the ground of its being fraudulent as to credi-
tors in point of fact.” ; ,

And inasmuch as said charges and instructions, so excepted 
to, do not appear upon the record, the counsel for the 
dants did then and there tender this bill of exceptions to e 
opinion of the said court, and requested the seals of the judges 
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to be put to the same, according to the form of the statute in 
such case made and provided; and thereupon the aforesaid 
judges, at the request of the counsel for the defendants, did 
put their seals to this bill of exceptions, pursuant to the afore-
said statute in such case made and provided.

Henry  Baldwi n , [l . s .J 
Jos. Hopk ins on , [l . s .]

Hubbell and Sergeant, for the plaintiffs in error.
Gruillou and Fallon, for the defendant in error.

Thirty-seven points were stated by the counsel for the 
plaintiffs in error, in which, it was alleged, the court below 
erred. The argument upon both sides branched out into 
numerous points of law which the record suggested. The 
reporter would take pleasure in stating all these arguments, 
but for the excessive length of the bills of exceptions and 
the circumstance that the decision of the court rests upon 
a single point in the charge of the court below, viz., the effect 
of the refusal to furnish books and papers, in conformity with 
a notice. He only mentions, therefore, such portions of the 
argument as bear upon that part of the charge-

Four of the points of the plaintiff in error were thus stated 
by his counsel.

11th. The court below erred in charging the jury that they 
might presume, that Robert Phillips, or his heirs, had made a 
conveyance, vesting the legal title in the firm of R. and I. 
Phillips, and that it so remained at the time of the assignment, 
and that it was by such a conveyance as would enable them to 
enjoy the property against Robert Phillips and his heirs.

*12th. Tfie court below erred in charging the jury 
that this presumption is not founded on the belief alone l  
that the fact existed, but much more on those principles which 
enforce justice and honesty between man and man, and tend 
to the security of possessions.

13th. The court below erred in charging the jury that the 
defendant below, Hanson, was under any obligation to produce 
the books of Joseph L. Moss and Isaac Phillips, or of the firm 
of R. and I. Phillips, and that any presumption whatever could 
be made to his disadvantage by the non-production of them. 
And also, as against the defendant below, Hanson, in admit-
ting evidence of their contents.

14th. The court below erred in charging the jury that they 
had the right to presume that the production of the books 
would have been favorable to the plaintiff below, and unfa-
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vorable to the defendants below, in every respect, as bearing 
upon the ownership of the property.

Hubbell, said:
Another defence set up by the defendants below is, that the 

legal title of part of the subject of this ejectment, viz., the 
Sixth street house, was never vested in the assignors, R. and 
I. Phillips, and that therefore the plaintiff below, claiming 
under them, cannot sustain an action of ejectment for that 
property.

His honor, the judge, charged the jury, that a conveyance 
of the outstanding legal title to the assignors may be presumed 
by the jury.

There is no warrant in law for the jury to presume a con-
veyance of the legal title.

There are three ingredients commonly concurring with such 
presumption.

1. Time.
2. Duty.
3. Acts inconsistent with the outstanding of the legal title.
There are four classes of cases in which such presumption 

has been made.
1. Where, in the deduction of title, the deeds before and 

after the step sought to be presumed are produced, and pos-
session has gone according to the limitations in the latter. 
After thirty or forty years, the chasm will be filled up by pre-
sumption.

2. Deeds proper to have effected a change or alteration in a 
family estate, when the family have treated it as so altered, 
will be presumed after the lapse of many years. Matthews on 
*7001 Presumptive Evidence, 219.

J * 3. Where the legal title is vested in trustees for a 
*specific purpose and to convey at a specified time, and the 
property is delivered into the hands of the cestui que trust at 
the specified time, a conveyance will be presumed after the 
lapse of many years. Matthews, 220.

4. Even where there is no express trust to convey, a con-
veyance has been presumed in two cases where the purpose of 
vesting the title in the trustees was temporary; the presump-
tion was made in one case after a hundred years, and in the 
other after the lapse of seventy years. But these cases are 
considered of questionable authority. Matthews, 225.

Where lands are conveyed to trustees without any expressed 
or manifest object, requiring the separation of the legal and 
equitable estates and the beneficial enjoyment continues from 
the first in the same persons or their privies, and there is 
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nothing in this enjoyment inconsistent with the outstanding 
of the legal estate, no lapse of time will establish the pre-
sumption of a conveyance by the trustee of the legal estate to 
the cestui que trust. Matthews, 228.

If there had been, in the present case, a duty to convey, of 
which there was no evidence, still the ingredient of time was 
wholly wanting. The conveyance to Robert Phillips was in 
1832, and the sale under the judgment in 1839—an interval of 
but seven years: a period far short of the statute of limita-
tions, which seems to furnish, except under extraordinary 
circumstances, the minimum of time necessary to such pre-
sumption. 13 Johns. (N. Y.), 513; 7 Wheat., 59, 108; 6 Id., 
581; 2 Wend. (N. Y.), 1; 5 Taunt., 170.

The court further charged the jury, that the admission of 
secondary evidence to prove the contents of the books was 
not the only effect of their suppression, but that they ought to 
presume that the production of the books would have been 
favorable to the plaintiffs and unfavorable to the defendants in 
any other aspect as bearing on the ownership of the property; 
that the court would, as a court of equity, hold on such evi- ’ 
dence that there was such a clear equitable title, in the firm, 
that Robert Phillips or his heirs were bound, on every princi-
ple of justice, conscience, and equity, to make a conveyance so 
as to make that title a legal one; and that the jury might 
presume as largely as a chancellor might do.

Our objections to this charge may be subdivided into
. 1st. The error in charging that the plaintiff below had any 

right to call for the production of these books, or that 
the effect of the notice *and non-compliance with it, L 
was any thing more than to admit him to produce secondary 
evidence of their contents.

2d. The error in charging the jury that Hanson was in any-
wise to be affected by the non-production, or that he was under 
any obligation to resort to the act of Congress to compel their 
production, or that he or the plaintiff below could compel their 
production under the act of Congress.

The act of Congress only compels a party to produce books 
or papers which contain evidence pertinent to the issue, in 
cases and under circumstances where he might be compelled 
to produce the same by the ordinary rules of proceedings in 
chancery.

To the rules of chancery we must resort to know under 
what circumstances chancery compels the production of books 
and papers. Sergeant’s Constitutional Law, 158, 159.

The party requiring the production of books and papers 
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must show right, property, or interest in them. 2 Cox Ch., 
242; 1 Id., 277, 365; 4 J¿hns. (N. Y.) Ch., 382.

The party requiring the production of books and papers 
must obtain a rule on the opposite party to produce them, 
which must be supported by affidavit, showing that they are 
in the possession of the party required to produce them; that 
they contain evidence pertinent to the issue, and that all the 
circumstances exist which would induce a Court of Chancery 
to direct their production. And the party required to pro-
duce them may deny all this by counter-evidence on the trial. 
4 Wash. C. C-, 126; 3 Id., 582; United States v. Twenty 
packages of goods, 1 Gilp., 306.

The party required to produce, is, upon every principle of 
chancery practice, entitled to deny upon his own oath, the 
whole of the allegations upon which their production is 
sought, to explain any entries found in the books, &c. 2 Pa;, 
139; Hare on Discovery, ch. 2, sect. 6, pp. 228, 238; 2 Chitty’s 
Eq. Dig., 1129, where the whole is reviewed.

The court must rely on the oath of the party required to 
produce, as to the relevancy of the books; also, as to what 
parts are material. Hare on Discovery, 230. He may seal up 
such parts as he declares to be immaterial. Id., 230; 1 Swans., 
539.

But we particularly complain of this error as affecting Mr. 
Hanson, who had not the custody of the books, against whom 
they would not have been evidence if produced. He could 
*7091 n°^ have made the affidavit required to enforce their 

J production, and he could not have *enforced the penalty 
given by the act of Congress for their non-production, viz. 
judgment against the recusant party.

Gruillou, for the defendant in error.
In vindication of the charge of the court, that the. jury 

might presume a deed from R. Phillips to R. and I. Phillips, 
cited 11 East, 56; 4 T. R., 682; 1 Cai. (N. Y.), 457; 3 Watts 
(Pa.), 167; 10'Serg. & R. (Pa.), 389, 391; 7 Wheat., 110; 
2 Wend. (N. Y.), 13, 15; 12 Ves., 24, 251, note; 6 Bmg., 180; 
5 Barn. & Aid., 233; 19 Johns. (N, Y.), 345; 8 East, 263. 
And further to sustain the court in leaving it optional with 
the jury, 9 Wheat.,.486; 4 Dall., 132; 1 Yeates (Pa.), 3 .

Fallon, on the same side, after directing his attention to 
other points of the case, said:

We wanted the books to show, amongst other things, a 
the Sixth street house was. purchased with the partnership 
funds, in which case it became partnership property. 1 bumn., 
182; 2 Wash. C. C., 441; 7 Serg. & R. (Pa.), 438.
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Sergeant, in reply and conclusion.
Hanson never had the books, and yet is made responsible 

for their not being produced. The notice was to produce the 
books of a firm, carrying on a very extensive business, running 
through six years, and tax receipts for eight years. In the 
courts of the United States a party can choose one of three 
modes.

1. A common law notice.
2. A proceeding in equity for papers.
3. An affidavit and rule under the Judiciary act.
This was a common law notice exclusively. As such, it 

only gave the party a right to use secondary evidence by prov-
ing the contents of papers. The law presumes that a party 
knows what he wants, and allows him to call for it, but does 
not give him the power, under a drag net notice like this, to 
bring up the books and papers of six years accumulation. Can 
it be, that a party, without affidavit, without an order of court, 
without specification, shall be entitled to have a cart load of 
papers brought into court, many of them of a private charac-
ter, and open to the inspection of everybody? If this was the 
rule, the act of Congress must have been passed to restrain it; 
otherwise it would both be insufficient and intolerable.

The charge says, where papers are suppressed by a party, it 
is a ground of suspicion. This is true in a chancery r*7no 
proceeding. But *there is no spoliation of papers in 
this case, nor is the notice to be brought under the chancery 
head ; neither is it under the act of Congress. There is no 
affidavit, no order of court, no hearing of the party.

It has been already argued, that before a presumption can 
be raised, circumstances and time must justify it. It is in 
favor of possession and time. Supposing, here, that Robert 
Phillips bought the property with the partnership funds, and 
thereby became a trustee for the firm, where is there any 
ground to presume an end of the trust? The presumption 
would be to the contrary, that he was to hold it as long as 
both parties agreed.

Mr. Justice WAYNE delivered the opinion of the court.
The defendants in this case having failed to produce on the 

trial of it certain books of original entry, day books, &c., of 
the late firm of R. and I. Phillips, which had been called for 
by a regular notice, the court permitted the plaintiff to give 
secondary evidence of their contents. The object of the 
plaintiff in introducing thé secondary evidence was to prove 
that the legal title to the Sixth street property was in R. and 

• Phillips, the defendants having previously introduced a 
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deed to that property from R. J. Herring and wife, dated the 
9th June, 1832, to Robert Phillips.

The partners of the firm of R. and I. Phillips were Robert 
Phillips and Isaac Phillips. That firm, however, was dissolved 
by the death of Robert Phillips in 1833. The survivor then 
took into partnership Joseph L. Moss, and the new firm traded 
under the style of the original firm of R. and I. Phillips.

The court, in reference to the refusal of the defendants to 
produce the books, and to the secondary evidence which had 
been given of their contents in respect to the Sixth street 
property, charged the jury, that, “In an ordinary case, the 
jury must decide, from the evidence before them, what facts 
have been proved; but in this case there is. one feature which 
is rather unusual, and to which it is necessary to call your 
special attention, as a matter which has an important bearing 
on some of its prominent parts. Timely notice was given by 
the plaintiff’s counsel to the counsel of the assignors and 
assignees, to produce at the trial the books of R. and I. Phil-
lips; no objection was made to the competency of the notice ; 
they were called for, but were not produced till the day after 
the evidence was closed, and at the moment when the court 
*7041 ca^ed on ^he plandiff’s counsel to address the jury.

-• No reason was assigned for their non-production, *save 
the reference to the illness of Mr. Moss; but Mr. Phillips was in 
court; notice was given to Mr. Hanson, though none was nec-
essary, as the books could not be presumed to be in his posses-
sion. That they could have been produced before the evidence 
on both sides was closed, can scarcely be doubted, when so 
many were produced afterwards. Their production, then, was 
no compliance with the notice; the plaintiff could not, with-
out leave of the court, have referred to them; he was not 
bound to ask it, and had a right to proceed, as if they had not 
been produced.

“ Mr. Hanson had a right to call for the books ; claiming by 
an adverse title, he might have moved the court for an order 
to produce them, but he made no effort to procure them; we 
say so, because there was no evidence that he did in any way 
endeavor to have them produced, although the court, in their 
opinion on the motion for a nonsuit, plainly intimated the 
effect of their non-production.

“ There has, therefore, been no satisfactory or reasonable 
ground assigned for their having been kept back, and the 
plaintiff has a fair case for calling on you to presume what-
ever the law will authorize you to presume as to the contents 
of the books. On this subject the fifteenth section of the 
Judiciary act has made this provision: ‘That all the said
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courts of the United States shall have power, in the trial of 
actions at law, and on motion and due notice thereof being 
given, to require the parties to produce books or writings 
in their possession or power, which contain evidence pertinent 
to the issue, in cases, and under circumstances where they 
might be compelled to produce the same by the ordinary rules 
of proceeding in chancery; and if a plaintiff shall fail to com-
ply with such order to produce books or writings, it shall be 
lawful for the courts, respectively, on motion, to give the like 
judgment for the defendant, as in cases of nonsuit; and if a 
defendant shall fail to comply with such order to produce 
books or writings, it shall be lawful for the courts, respec-
tively, on motion as aforesaid, to give judgment against him 
or her by default.’ This enables courts of law to apply the 
same rules and principles, where papers or books are withheld, 
as have been adopted by courts of equity, which are these, in 
our opinion, as long since expressed in Askew v. Odenheimer, 
1 Baldw., 388, 389.

“ It must not, then, be supposed that the only effect of the 
suppression or keeping back books and papers is to admit sec-
ondary evidence of their contents, or that the jury are 
confined, in presuming their contents, to what is proved r*7nr 
to have been contained in them ; a *jury may presume 
as largely as a chancellor may do, when he acts on his con-
science, as a jury does, and ought to do, and on the same prin-
ciples.

“ Mr. Bridges states that he believes there is an entry on the 
books, of the transfer from Herring to Robert and Isaac Phil-
lips, but don’t know how the transfer was made. It is in proof, 
by the clerks of Robert and Isaac Phillips, that an account was 
open on their books with the Sixth street lot; that the money 
of the firm was applied to the payment of the consideration 
money to Herring; one of the persons who erected the new 
building says he was paid by the notes and checks of the firm ; 
a tenant proves that Joseph L. Moss rented it in the name of 
the firm, who furnished it to the amount of $1000, and the 
tax-collectors prove the payment of taxes by the firm. In 
opposition to this evidence, the defendants offer nothing; the 
books of the firm are suppressed, when they could and ought 
to have been produced; and the sole reliance in support of 
the title of Robert Phillips is the deed from Herring. If you 
believe the witnesses, Robert Phillips never was the sole and 
real owner of this property on the first purchase; and if you 
Jr1 .the ^acts stated are true, you may and ought to presume, 
hat if the books had been produced, they would have shown 
hat the payment of the whole purchase-money, and the whole
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expense of the improvements made on the lot, were paid by 
the firm; that it formed an item of their joint estate, and was 
so considered • by the partners. You may, also, and ought 
to presume, that the production of the books would have been 
favorable to the plaintiffs, and unfavorable to the defendants, 
in any other aspect as bearing on the ownership of this prop-
erty. On such evidence we would, as a court of equity, hold 
that there was such a clear equitable title in the firm, that 
Robert Phillips, or his heirs, were bound, on every principle of 
justice, conscience, and equity, to make a conveyance so as to 
make that title a legal one. And when it appears that the 
members of the new firm had conveyed it in trust for creditors, 
as their joint property, that the grantees had accepted the 
conveyance, and sold the property under the assignment; that 
the purchaser from them had accepted a deed reciting theirs, 
and no other title—we cannot hesitate, as judges in a court of 
law, in instructing you that you may presume that such 
a conveyance from Robert Phillips, or his heirs, has been 
made, as they were bound in equity, and good conscience 
to make.

” Legal presumptions do not depend on any de- 
J fined state of things; *time is always an important, 

and sometimes a necessary ingredient in the chain of circum-
stances on which the presumption of a conveyance is made; it 
is more or less important, according to the weight of the other 
circumstances in evidence in the case. Taking, then, all in 
connection, and in the total absence of all proof of any 
adverse claim by Robert Phillips, or his heirs, from 1832, 
every circumstance is in favor of the presumption of a con-
veyance ; and we can perceive little, if any weight in the only 
circumstance set up to rebut it, which is the proceedings in the 
Orphans’ Court. You will give them what consequence you 
may think they may deserve, when you look to the time and 
the circumstances under which they were commenced, carried 
on. and completed by a sale for $22,500, which counsel admit 
was not paid, and also admit that the sole object was to e^Ln- 
guish the mere spark of legal right remaining in Robert Phi - 
lips or his heirs, and not because he or they had any beneficial 
interest in the property. If there was lawful ground tor 
presuming the existence of a conveyance from him, or them, 
before November, 1837, we should think that any thing accru 
ing afterwards was entitled to no weight in rebutting. sue 
presumption: and were we in the jury box, we would tin i 
operated the other way. It was for the interes o e 
assignees and assenting creditors to consider the conveyance 
as not made; for if it had been made previously, a non- 
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assenting creditor to the assignment might take it under a 
judgment, as was done by the plaintiff, and thereby hold it, if 
the assignment did not pass the title; whereas, by taking the 
deed as not made, the Orphans’ Court sale would vest the title 
in the assignors, and leave no legal right on which a judgment 
against Joseph L. Moss and Isaac Phillips could attach. As, 
however, this is a matter entirely for your consideration, 
we leave it to your decision, with this principle of law for 
your guide: that on a question whether a conveyance shall be 
presumed or not, the jury are to look less to the direct evi-
dence of the fact, than to the reasons and policy of the law, 
in authorizing them to infer that it was made, if the party who 
was in possession of the legal title was bound in equity to 
convey to the real, true, equitable owner. This legal pre-
sumption is not founded on the belief alone that the fact 
existed, but much more on those principles which enforce jus-
tice and honesty between man and man, and tend to the 
security of possessions which have remained uninterrupted and 
undisturbed. Should your opinion be in conformity with ours 
on this point, you will presume that there was a deed 
from Robert Phillips *or his heirs, competent to vest L 
the title to the Sixth street lot in the firm of Robert and Isaac 
Phillips; that it so remained at the time of the assignment, 
and that it was by such conveyance as would enable them to 
enjoy the property against Robert Phillips and his heirs.”

It appears, then, that the court made the refusal of the 
defendants to produce the books, the secondary evidence of 
their contents, and other evidence in the cause, the basis upon 
which it gave the foregoing instructions to the jury. The 
defendants excepted to them.

The inquiries therefore arising, are—had a case been made, 
which authorized the court, as a matter of law, to give an 
opinion to the jury, that the facts proved would justify the 
presumption of a deed; and, if not, were the instructions given 
in terms which left the jury to make the inference from the 
evidence alone, unaffected by considerations which it is not 
the province of a jury to indulge, that the legal title to the 
Sixth street property was in the late firm of R. and I. Phillips ?

This property may be the partnership-estate of the original 
firm of R. and I. Phillips, without the legal title being in the 
copartnership or in either of the partners. A deed was in 
evidence, that the legal title had been made to Robert Phil-
lips. The plaintiff wished to show, that Robert Phillips had 
conveyed it, before he died, to the firm, or that there were 
circumstances in the case which raised the presumption that 
he had done so. No evidence was given to show that Robert 
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Phillips had made such a conveyance. On the contrary, as 
the case stood, the proof was, that R. J. Herring and wife had 
conveyed the Sixth street property to Robert Phillips, by deed 
dated the 9th June, 1832. The deed was in evidence. The 
plaintiff then proceeded to give secondary evidence of the 
contents of the books, which the defendants had refused to 
produce. That secondary evidence, as it is stated in the 
instruction, is, that “ Mr. Bridges states that he believes there 
is an entry on the books of the transfer from Herring to 
Robert and Isaac Phillips, but don’t know how that transfer was 
made. It is in proof, by the clerks of Robert and Isaac Phil-
lips, that an account was open on their books with the Sixth 
street lot; that the money of the firm was applied to the pay-
ment of the consideration-money to Herring. One of the 
persons who erected the new building says he was paid by the 
notes and checks of the firm; a tenant proves that Joseph L. 
Moss rented it in the name of the firm, who furnished it to 
the amount of $1,000; and the tax-collectors prove the 
*7081 Payment the taxes by the firm.” Such is the proof, 

and *the only proof in the cause to show that the legal 
title to the Sixth street property was in the late firm of R. and 
I. Phillips. It may justify the inferences in the court’s instruc-
tions, that Robert Phillips never was the sole and real owner 
of this property on the first purchase; that, if the books had 
been produced, it would have been shown that the considera-
tion money for the lot was paid by the firm; that all the 
improvements were paid for by the money of the firm; that it 
formed a part of their joint estate; that they so considered it, 
and that Robert Phillips was bound in equity and good con-
science to make a title to the firm; but the evidence is 
certainly deficient in those particulars which, according to the 
established law, will permit the presumption of a deed by a 
jury, as a matter of direction from the court. Before a court 
can instruct a jury to presume a grant or deed for land, time 
or length of possession must be shown, which, of itself, in 
certain cases, and in other cases, in connection with circum-
stances, will induce the presumption of a grant as a matter 
of law, or as a legal effect from evidence, which the jury is 
instructed to make, if in its consideration of the evidence the 
jury believe it to be true. Or when the presumption in tact 
as to a legal title is founded upon the principle of omnia rite 
esse acta. Supposing, then, that the court did not intend to 
instruct the jury, that the legal effect of the evidence was o 
raise the presumption of a deed—we will now inquire, wha 
effect the refusal to produce books and papers under a notice 
has upon the point which a party supposes they would prove.
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The refusal to produce books, under a notice, lays the founda-
tion for the introduction of secondary evidence. It affords 
neither presumptive nor prima facie evidence of the fact sought 
to be proved by them. A party cannot infer from the refusal 
to produce books which have been called for, that if produced 
they would establish the fact which he alleges they would 
prove. The party in such a case may give secondary evidence 
of the contents of such books or papers; and if such secon-
dary evidence is vague, imperfect, and uncertain as to dates, 
sums, boundaries, &c., every intendment and presumption as to 
such particulars shall be against the party who might remove 
all doubt by producing the higher evidence. Life and Fire 
Insurance Co. N. K v. Meeh. Fire Insurance Co., 7 Wend. 
(N. Y.), 33, 34.

All inferences shall be taken from the inferior evidence most 
strongly against the party refusing to produce; but the refusal 
itself raises no presumption of suspicion or imputation to the 
discredit of the party, except in a case of spoliation or r*7nQ 
equivalent suppression. There the *rule is that omnia *- ‘ 
preesumuntur contra spoliatorem. In other words, with the 
exception just mentioned, the refusal to produce books or 
papers upon notice is not an independent element from which 
any thing can be inferred as to the point which is sought to be 
proved by the books or papers. Nor can any views of policy 
growing out of the refusal be associated with the secondary 
evidence to enlarge the province of the jury, to infer or pre-
sume the existence of the fact to which that evidence relates. 
For considerations of policy, being the source, origin, and 
support of artificial presumptions, having no application to 
conclusions as to actual matter of fact, the finding of a jury 
in conformity with such considerations, and not according to 
their actual conviction of the truth, resolves itself into a rule 
or presumption of law.

Apply these principles to the instruction, and we find that 
the court, under a notice at common law to produce books and 
papers, and the refusal to produce them, without any other 
foundation having been laid to permit secondary evidence to 
be given of the existence of a deed which had not been 
specifically called for, and the destruction or loss of which had 
not been alleged, permitted the plaintiff to give secondary 
evidence that a deed had been made, and upon his failure to 
do so, instructed the jury that it “must not be supposed that 
the only effect of the suppression or keeping back books and 
papers is to admit secondary evidence of their contents, or 
that the jury are confined, in presuming their contents, to 
what is proved to have been contained in them. A jury may 
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presume as largely as a chancellor may do, when he acts on his 
conscience, as a jury does and ought to do, and on the same 
principles.” And further, after reciting the evidence which 
the court thought led to its conclusion, the court says, “ upon 
such evidence we would, as a court of equity, hold that there 
was such a clear equitable title in the firm, that Robert Phil-
lips or his heirs were bound on every principle of justice, con-
science, and equity, to make a conveyance, so as to make the 
title a legal one.” To which the court adds, “ when it appears 
that the members of the new firm had conveyed it in trust for 
creditors, as their joint property, that the grantees had 
accepted the conveyance and sold the property under the 
assignment, that the purchaser from them had accepted a 
deed reciting theirs and no other title, we cannot hesitate as 
judges in a court of law, in instructing you that you may pre-
sume that such a conveyance from Robert Phillips or his heirs 
*71 m ^as been made, as they were bound in equity and good

J conscience to make.” “Legal presumptions *do not 
depend on any defined state of things; time is always an 
important, and sometimes a necessary ingredient in the chain 
of circumstances on which the presumption of a conveyance 
is made; it is more or less important according to the weight 
of the other circumstances in evidence in the case. Taking, 
then, all in connection, and in the total absence of all proof 
of any adverse claim by Robert Phillips or his heirs, from 
1832, every circumstance is in favor of the presumption of a 
conveyance.” And the instruction finally concludes with this 
direction: “ As, however, this is a matter entirely for your con-
sideration, we leave it to your decision with this principle of 
law for your guide, that on a question whether a conveyance 
shall be presumed or not, the jury are to look less to the direct 
evidence of the fact than to the reasons and policy of the law, 
in authorizing them to infer that it was made, if the party 
who was in possession of the legal title was bound in equity 
to convey to the real, true, and equitable owner. This legal 
presumption is not founded on the belief, alone, that the fact 
existed, but much more on those principles which enforce 
justice and honesty between man and man, and tend to the 
security of possessions which have remained undisturbed. 
Should your opinion be in conformity with ours on this point, 
you will presume that there was a deed from Robert Phillips 
or his heirs, competent' to vest the title to the Sixth street lot 
in the firm of Robert and Isaac Phillips, that it so remaine 
at the time of the assignment, and that it was by such convey-
ance as would enable them to enjoy the property agains 
Robert Phillips and his heirs.”
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Supposing, then, the term “legal presumption” to have been 
used in its known professional sense, it is obvious that the court 
did not mean it to be one that was absolute and conclusive, 
but one of law and fact. If the latter, we have already said 
such a presumption did not arise under the evidence, and the 
conclusion must be that the construction did not leave the 
jury to presume, from the evidence alone, that a conveyance 
had been made of the Sixth street property by Robert Phillips, 
which vested the legal title to it in the late firm of R. and I. 
Phillips. We think'the exception taken to these instructions 
must be sustained, and direct the judgment to be reversed.

In the consideration of this case, the court has not forgotten 
that there were many other points in the cause which were 
argued with great learning and ability. The court, r*7n 
however, abstains from *noticing them and directs that *- 
its opinion should be exclusively confined to the instructions 
which have been considered.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
eastern district of Pennsylvania, and w’as argued by counsel. 
On consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court in 
this cause be, and the same is hereby reversed, with costs; and 
that this cause be, and the same is hereby remanded to the 
said Circuit Court, with directions to award a venire facias de 
novo.

710

The  Ban k  of  the  United  States , Plaint iff  in  erro r , 
v. The  Unit ed  States .

By a treaty between the United States and France, the latter agreed to pay to 
the former a certain sum of money, the first instalment of which became 
due on the second of February, 1833. The Secretary of the treasury, under 
a power conferred by Congress, drew a bill of exchange upon the French 
government, which was purchased by the Bank of the United States. Not 
being paid, upon presentation, it was protested and immediately taken up 
by bankers in Paris, for the honor of the bank. Held that the bill is not

Th a t -° Ejection as being drawn upon a particular fund.1
the United States, as drawers, are responsible to the bank for fifteen per 

cent, damages under a statute of Maryland, which allows that amount to the 
holder of a foreign protested bill.

1 Cite d . United States v. State Bank, 6 Otto, 36.
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