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Sibbald ». The United States.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the1 
southern district of New York, and was argued by counsel. 
On consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court, in 
this cause be, and the same is hereby affirmed with costs and 
damages at the rate of six per cent, per annum.

*Ex PARTE IN THE MATTER OF CHARLES F. SlBBALD. p 
Appellant , v . The  United  States .

Upon a petition so to alter a former mandate of this court, as to direct lands 
in Florida, which had not been offered for sale under the President’s procla-
mation, to be included within a survey, as well as those lands which had 
been so offered.—Held, That this court has no power to grant the relief 
prayed.

Thi s case was brought up by appeal from the Superior 
Court for the district of East Florida. It was a petition, the 
nature of which can be best explained by referring to the péti-
tion itself, which was as follows :

To the honorable, the Supreme Court of the United States, 
the petition of Charles F. Sibbald, respectfully represents, 
That, at January term, 1836, of the Supreme Court of the 

United States, that the case of the United States, appellante, 
v. your petitioner, the subject-matter being on a grant of land 
derived from the Spanish government, and situated in Florida, 
its extent 16,000 acres, your honorable court confirmed the 
entire grant of your petitioner.

That the grant stipulated, and your honorable court decided 
the right, as exercised by your petitioner, of making surveys 
anywhere in Florida ; at which decision three several surveys, 
as made, were accordingly confirmed to your petitioner. Vide 
10 Pet., 321.

That it being ascertained that divers interfering surveys, 
under valid titles from the British and Spanish, as also some 
donations from the government of the United States, would 
deprive your petitioner of a large portion of the 16,000 acres 
as decided to belong to him, at the January term of your hon-
orable court, of 1838, he found it necessary to apply to have 
the former mandate of the court so strengthened, or altered, 
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that the surveyor of the public lands in Florida, and the judge 
of the United States court there, would be directed to make 
surveys for such a quantity of land as that of which he was 
deprived by these conflicting claims within his former surveys.

That your honorable court (12 Pet., 488 to 496,) heard his 
petition, representing “ that, by the opinion of this honorable 
court, he considered two points clearly settled, to wit: the 
first, that* he was entitled to 16,000 acres, according to the 
original grant; secondly, that he had an inherent privilege to 
direct, or point out, where other locations should be made, in 
case the other surveys made for him were interfered with by 
#4 °lder and g°0(l claims.”

J *That your honorable court (12 Pet., 494) have di-
rected the application of the Missouri law of 1824, which, you 
say, “ will meet the prayer of your petition, which you feel 
bound to grant, for the reasons set forth; ” and, in accordance 
with which, a supplemental petition was added by the counsel 
of your petitioner, at the suggestion of your honorable court, 
referring to the Missouri law.

That, upon receiving the mandate of the court, and exam-
ining this law, your petitioner ascertained, that while the 
decree of your honorable court, confirmed and decided his 
rights to select lands anywhere in Florida, he ascertained that 
this act only authorized the entry of such refuse lands as had 
been offered at public sale under the President’s proclamation; 
and thus depriving him of the very spots he might wish to 
select.

That, also, while this act would limit and confine him to 
such lands as [are] surveyed, the fact exists, that only a small 
portion of the public land in East Florida have been surveyed.

That your petitioner, therefore, is obviously debarred in the 
exercise of his right to select the lands decreed to him; and 
prays your honorable court to order the mandate [to be] so 
amended as to meet his case.

Your petitioner respectfully refers to the case of Smith v. 
United States, 10 Pet., 334, where your honorable court says: 
“Should this grant be confirmed, it must follow its tenor and 
purport; the decree must affirm its validity, not merely to the 
quantity of land, but with the right of location, according to 
its express terms, which gives St. Vrain the unlimited choice 
of the most valuable portions of the public lands. It would 
be in direct violation of those rights, which constitute the 
great value of the claim (which were not of the quantity o 
land), to make a decree that they were secured to him by e 
law of nations, the treaty, and acts of Congress, as inviolab e, 
and in the same decree to limit him in the selection of sue
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lands in Missouri as should have been offered at public sale, 
without a bid beyond the minimum price of the public lands. 
This would necessarily deprive him of the very spots to which 
he would be entitled under our decree, wherever he might 
choose to apportion them by a lawful survey.”

Your petitioner further represents that, in Arredondo v. The 
United States, 6 Pet., 710, your honorable court said: “In 
conformity with the principles of justice, and rules of equity, 
the court is directed to decide all questions arising in 
the cause, and by a final decree to *settle and determine 
the validity of title according to the law of nations, the stipu-
lations of any treaty, and the proceedings under the same, the 
several acts of Congress in relation thereto, and the law and 
ordinances of the government from which it is alleged to be 
derived, and all other questions which may properly arise 
between the claimants and the United States; which decree 
shall, in all cases, refer to the treaty, law, or ordinance under 
which it is confirmed or decreed against.”

Chas . F. Sib bal d .
Filed 5th March, 1842.

Mr. Justice STORY delivered the opinion of the Court.
On consideration of the petition filed in the above cause, it 

is the opinion of this court that it has no power to grant the 
relief prayed. Whereupon it is now here ordered and adjudged 
by this court, that this petition be and the same is hereby 
dismissed.

Robert  Barn well  Rhett , Plai nti ff  in  erro r , y. Rob -
ert  F. Poe , Cash ier  of  the  Ban k of  Augu sta , 
Defend ant , (a)

Where the drawer of a bill has no right to expect the payment of it by the 
acceptor; where, for instance, the drawer has withdrawn, or intercepted, 
funds which were destined to meet the bill, or its payment was dependent 
upon conditions which he must have known he had not performed, such 
drawer cannot claim to be entitled to notice of the non-payment of the bill.1

(a) This case, although subsequent in this volume to that of Lawrence v. 
MeCalmont, was in fact decided before it; having been argued at the pre-
ceding term and held under a curia advisare vult; and the manuscript opinion 
in the present case was sent for and referred to, during the progress of the 
argument in that of Lawrence v. Me. Calmont. The reason for stating this may 
be easily seen by referring to the report of that case.

1S. P. Valk v. Simmons, 4 Mason, 113; Allen v. King, 4 McLean, 128; 
KlmballN. Bryan, 56 Iowa, 632.
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