
394 SUPREME COURT.

Taylor et al. v. Savage’s Executor.

in that case. But in the present cause, there is no statement 
of agreed facts. If the case be revised on a writ of error, the 
evidence on both sides must be considered and weighed by the 
court, as a jury would consider and weigh it; and after adjust-
ing the balance, the principles of law, not as they were pre-
sented to the Circuit Court, but as they may arise on the evi-
dence, must be determined. This is not the province of a 
court of error, but of a court of chancery on an appeal from 
the decree of an inferior court. On such a review, not only 
the competency of the evidence must be decided, but also the 
credibility of the witnesses.

The case under consideration was a proceeding at law, and, 
as the legal points have not been raised by a bill of exceptions, 
in the Circuit Court, it is not a case for revision in this court. 
*onr-i A judgment of *affirmance is, therefore, entered, at 

-* the costs of the plaintiff in error.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States, for the 
eastern district of Louisiana, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said Circuit Court in this 
cause be, and the same is hereby affirmed with costs.

William  Taylor  an d others , Appella nts , v . Georg e  
M. Sav ag e , execu tor  of  Sam uel  Savag e , deceas ed , 
Defendan t .

The case of Taylor and others v. Savage, 1 Howard 282, examined and con-
firmed.1

This  case came before the court at the last term, and is 
reported in 1 How., 282. .

It was brought up again on a motion to dismiss the appeal.

Morehead, who made the motion, referred to the decision at 
the last term, and said that notwithstanding that decision, the 
case was still here. He considered the opinion of the court 
as covering the whole ground.

1 See further decision in this case, Taylor v. Benham, 5 How., 233.
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Crittenden, contra.

Both parties appealed from the decision of the court below; 
but Savage did not perfect his appeal. There is a difficulty in 
making proper parties, if the case is sent back. The law of 
Alabama says that administration of the estate shall be attached 
to the office of sheriff, but his official term will soon expire, 
and we shall have to litigate with temporary administrators.

Berrien, on the same side, thought there was still a case 
before the court upon which it could act. It is true that the 
decree below was rendered on the same day that the adminis-
trator was removed; but notwithstanding this, it was well ren-
dered. If a party dies, the court will direct a judgment to be 
entered as on the first day of the term. 2 Peters, 481.

*There is no difference between a party dying and one p«™ 
in a representative character being removed. This 
must have been the view of the court; the validity of the 
decree must have been recognized when they said that the 
voluntary appearance of Benham would cure all defects. The 
decree could not have been considered null. If the decree 
was well rendered, the appeal was well taken, because it was 
taken at the same term whilst the proceedings were with-
in the power of the court. The appeal was prayed and 
allowed in open court.. This court can now proceed either,

1. By Benham’s voluntary appearance, or
2. By issuing process to bring him in.
1. This was decided at the last term.
2. Benham’s will cannot give the court jurisdiction. The 

28th rule provides for the death of a party and summoning 
another to take his place. The same power that adopted this 
rule can modify it and say that the successor to an executor 
can be summoned. The power to establish a general rule 
involves the power to make a special one to suit a particular 
case; general rules are made only to prevent specific orders.

xSeryeani, in reply and conclusion, argued at some length 
nat the decision at the last term covered the case as it now 

stood. The party on the other side must go into the court 
below and have the record put into a correct form.

Mr. Justice STORY delivered the opinion of the court.
ne court have had this case under consideration, and are of 

opinion that it is completely governed by the decision made in 
.lecase at the last term of this court, which is reported

ow., 282. An attempt has been made at the bar to dis-
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Rhodes v. Bell.

tinguish the former decision from that now sought, by sug-
gesting that the former proceeded mainly upon the ground 
that the appeal was irregularly made, and did not directly 
involve the question now argued. We think otherwise; and 
that the ground of that decision completely covers all that has 
been urged upon the present occasion; not as mere incidental 
suggestions, but as the very hinge on which the case turned. 
Notwithstanding the opinion of this court then expressed, 
that the case might be remanded to the District Court, for the 
purpose of making the proper parties, the appellants have 
*QQ7i neglected, during a whole year, to take a single step

-I for the remanding of the *case, or instituting any pro-
ceedings in the court below; which laches certainly ought not 
to produce any result in their favor.

. The appeal is, therefore, dismissed, and the cause is remanded 
to the District Court of the northern district of Alabama, 
with leave to the appellants to make the proper parties, and to 
the new administrator, Benham, to become a party to the 
suit; and that such other proceedings be had as to law and 
justice shall appertain.

ORDER.

This cause came on to be heard on the transcript of the 
record from the District Court of the United States for the 
northern district of Alabama and was argued by counsel. On 
consideration whereof, it is ordered and decreed by this court, 
that this appeal be, and the same is hereby dismissed, and 
that this cause be, and the same is hereby remanded to the 
said District Court, with leave to the appellants to make the 
proper parties, and to the new administrator, Benham, to 
become a party to the suit; and that such other proceedings 
be had therein as to law and justice shall appertain.

Jame s Rhodes , Plainti ff  in  erro r , v . Mos es  Bell .
The District of Columbia being still governed by the laws of Virginia and 

Maryland, which were in force anterior to the cession, it is not lawiui lor 
an inhabitant of Washington county to purchase a slave in Alexandria 
county and bring him into Washington county for sale. If he does, t 
slave will become entitled to his freedom.1

Thi s case was brought up by writ of error, from the Cir-

1 Rel ied  on  in dissenting opinion, Dred Scott v. Sandford, 19 How., 562.
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