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fully recognized by this court in Gibson and Martin v. Chew, 
16 Pet., 315.

There is nothing then in the present case which is open for 
argument. The judgment of the Circuit Court of the south-
ern district of Mississippi is, therefore, reversed, and the cause 
remanded to that court with directions to enter a judgment 
for the defendants.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
southern district of Mississippi, and was argued by counsel. 
On consideration whereof, it is now here ordered and 
adjudged by this court, that the judgment of the said 
Circuit Court in this cause be, and the same is hereby reversed, 
with costs; and that this cause be, and the same is hereby 
remanded to the said Circuit Court, with directions to that 
court, to enter judgment for the defendants.

Thoma s  Grif fi n  an d  Hugh  Ervi n  v . Robert  Thom pson .
A marshal has no right to receive bank notes in discharge of an execution 

unless authorized to do so by the plaintiff. If he does receive such papers, 
the court, in the exercise of its power to correct the irregularities of its officer, 
will refuse a motion of the defendant to have satisfaction entered on the 
judgment, and refuse also to quash a second fieri facias.1

Upon  a certificate of division from the judges of the Circuit 
Court for the southern district of Mississippi.

This was a motion made by Thomas Griffin and Hugh Ervin 
to have satisfaction entered on an execution of fieri facias, 
which issued from the clerk’s office of the court against them 
on the 4th day of June, 1840, in favor of Robert Thompson, 
tor the sum of $1,740.02, with interest thereon at the rate of 
o per cent, per annum, from the 7th day of November, 1889, 
until paid, together with costs. And also to quash an 
execution of "...................  - r
favor of said 
of November,

fieri jacias which issued against them, *in L 
^1841 Ps°n, °n same judsment’’011 the ®th day

3 v‘ Buckhannon v. Tinnin, post *261.
•j 4 i, ¡20. Distin guish ed . See also Gwin v. Breedlove, ante *29.
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In support of this motion, the plaintiffs below read in evi-
dence first, an execution of fi.fa. numbered 874, which was 
sued out of the court against Griffin in favor of Thompson on 
the 1st day of January, 1840, returnable on the 1st Monday of 
May ensuing, for the sum of $1,740.02 and the costs, this being 
the amount of a judgment recovered in the court on the 7th 
day of November, 1839. Upon this execution was endorsed 
the return of the marshal, dated May the 4th, 1840, setting 
forth the levy of that process on the 25th of March, 1840, on 
certain subjects of property, the execution of a forthcoming 
bond by Griffin with Ervin as surety for the delivery of the 
property at the day and place of sale, and the forfeiture of the 
bond by the failure of the obligors to comply with its condi-
tion. Accompanying this return is a receipt in these words:

January 2d, 1840. Received on this execution one thousand 
dollars in post-notes of the Mississippi Union Bank.

Wm . M. Gwin , Marshal.
By his deputy, Jno . F. Cook .

The plaintiffs next produced in evidence, their forfeited 
forthcoming bond with the execution of fieri facias sued 
thereon, in favor of Thompson on the 4th of June, 1840, 
returnable to the 1st Monday of November with the following 
endorsements and returns thereon, viz.:

Endorsement on Ft. Fa.
No security of any kind is to be taken. This execution is 

entitled to a credit of one thousand dollars, paid 2d January, 
1840, in Union post notes. See marshal’s return on fi.fa. No. 
874, to May term, 1840.

(Signed) Wm . Burns , Cl k.
Marshal's Return.

Made on this case four hundred dollars, Nov. 3d, 1840- 
Received balance of this case, in full for costs, &c., say five 
hundred and fifteendollars.

Wm . M. Gwin , Marshal,
Nov. 3d, 1840. By W.L. Batto , Dept.

They then read in support of their motion the execution of 
lieri facias sued forth against them in favor of Thompson, on 
the 6th day of November, 1841, which execution is the sam i 
that the plaintiff in the court below moved to quash. Upon 
it is the following endorsement:.
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* Endorsement.
This execution is entitled to a credit of $803.47, paid 3d 

November, 1840, on fi. fa. No. 451, to November term, 1840. 
No security of any kind is to be taken for balance.

W. H. Brown , Clerk.

Marshal’s return, ‘stayed by supersedeas*, received April 1, 
1842. A. Mille r , Ml.

By dept. J. S. Gooch .
They then read in evidence to the court the following 

receipts which were proved to be signed by, and in the hand-
writing of, John F. Cook, who at the date of said receipts, 
and before, was a deputy of William M. Gwin, marshal of the 
southern district of Mississippi, which receipts are in the 
words and figures following, to wit.:

Received of Thomas Griffin the sum of eight hundred 
dollars, to be applied to part payment of an execution obtained 
vs. him at the November term, 1839, of Circuit Court United 
States as security for I. Griffin, which amount I am to credit 
said execution with. W. M. Gwin , Marshal.

December 10th, 1839. By his deputy, Jno . F. Coo k .
Received of Thomas Griffin the sum of two hundred 

dollars in Union Bank money, to be applied to a certain exe-
cution I hold vs. said Griffin, or I am to return the said money 
to the said Griffin. Jno . F. Cook .

February 17th, 1840.
The said sums of $800 and $200, mentioned in said receipts, 

constituting the $1000 in post-notes of the Mississippi Union 
Bank, returned by the marshal as received on 2d of January, 
1840, on execution of fieri facias herein-before referred to, 
dated 1st January, 1840.

. They also read in evidence to the court the following addi-
tional receipts, to wit.:

mi \
/ Circuit Court U. S. fi. fa. to Nov. term, 

Griffin and Surety, j 1840.

Received of Thomas Griffin in the above stated case, the 
f°ur hundred dollars in Louisiana money.

November 3d, 1840. W. M. Gwin , Marshal,
Per deputy, Jno . F. Coo k .

Received of Thomas Griffin the sum of five hundred 
o ars, to be applied to the payment of an execution, 
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in the hands of the marshal, of Thompson v. Thomas Griffin and 
sureties. Wm . M. Gwin , Marshal,

November, 1840. By his deputy, Jno . F. Cook .

The said Robert Thompson then, in opposition to said 
motion, read in evidence to the court, the judgment pro-
nounced at its November term, 1841, quashing so much of the 
return of the marshal made on the execution of fieri facias 
numbered 874, which issued on the first day of January, 1840, 
as stated that he had “received on said execution one thou-
sand dollars in post notes of the Mississippi Union Bank,” 
which judgment is in the words and figures following, to wit.: 
“ Robert Thompson 

v.
Thomas Griffin.
Motion by the plaintiff to quash that part of the marshal’s 

return on fi.fa. No. 874, to May term, 1840, which is as fol-
lows: ‘January 2d, 1840. Received on this execution one 
thousand dollars in post notes of the Mississippi Union Bank.’

“ Motion sustained and said marshal’s return on said fi. fa, 
quashed, and an alias fi. fa. ordered to May term, 1842.”

The said Thompson then introduced Joseph Holt as a wit-
ness, who being sworn, stated that he was one of the plaintiff’s 
attorneys of record, who obtained the said judgment of 
$1,740.02 against said Thomas Griffin, at the November term, 
1839, of the court; and that as the attorney of record of the 
said plaintiff, (Robert Thompson,) he had full authority to 
collect said judgment, and to control the executions which 
might issue thereon; that supposing the execution on said 
judgment when issued would come into the hands of the said 
“ Jno. F. Cook,” deputy marshal; he had a conversation with 
him a short time after the judgment was rendered, say some 
time in the month of November, 1839, in which he notified 
the said Cook distinctly, that good money would be required 
to be collected on said judgment, and that he must receive no 
other kind of money on the execution, when it should come 
into his hands. That he saw said Cook several times during 
the ensuing winter, but that he (Cook) never mentioned to 
him that he had made any collection on said judgment. That 
the first knowledge or intimation witness had of the receipt of 
*9481 ^6 $1,000 in post-notes of the Mississippi Union

J Bank, *mentioned in the return of the said Cook on 
the execution as collected 2d January, 1840, was in the month 
of May, 1840, when going into the marshal’s office at Jack- 
son, Mississippi, he found the said execution had just been 
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returned, with the receipt of the $1,000, in post-notes of the 
Mississippi Union Bank, endorsed thereon as aforesaid.

Witness at once refused to receive said post-notes from the 
marshal in part satisfaction of said execution, and has ever 
since refused, and still refuses to receive them. Witness fur-
ther stated, that at the time referred to, (May, 1840,) said 
post-notes had greatly depreciated in value, and were not 
worth more than fifty cents to the dollar, and that on the 17th 
of February, 1840, said post-notes were worth but seventy- 
five cents to the dollar. That he immediately entered a 
motion to quash said return of the said deputy marshal, 
(Cook,) which motion was sustained by the court at its 
November term, 1841. Witness further stated that in a con-
versation he had held with said Thomas Griffin, he (Griffin) 
had stated that the $800 mentioned in said receipt, dated 10th 
December, 1839, and the $200 mentioned in said receipt, dated 
17th February, 1840, constituting together the $1,000 returned 
as made on 2d January, 1840, in “post-notes of the Mississippi 
Union Bank,” were paid by him to said John F. Cook, deputy 
marshal as aforesaid, at times mentioned in the said receipts 
respectively, in post-notes of the said Mississippi Union Bank. 
It was also in proof that, on the 10th day of December, 
1839, the post-notes of the Mississippi Union Bank were cur-
rent in the state of Mississippi, and were generally received 
by the sheriffs and marshal unless instructions to the contrary 
were given by plaintiffs or their attorneys. It was also 
admitted that Griffin had no actual notice of the instructions 
given by the plaintiff’s attorney in this case to said John F. 
Cook, deputy marshal. This was all the evidence offered 

suPPor^ or in opposition to the plaintiff’s motion. 
Whereupon on the question whether satisfaction should be 
entered on said execution of fieri facias, which was sued out 
9P June, 1840, in favor of said Robert Thompson v.
Thomas G-riffin and Hugh Ervin for the sum of $1,740.02 with 
interest and costs as aforesaid; and also on the question whether 
said execution of fieri facias which was sued out against the 
said Griffin and Ervin on the 6th of November, 1841, should 
ie quashed, the judges were opposed in opinion, and the 
questions were ordered to be certified to this court for 
decision.

Ihe cause was argued by Henderson for Griffin, the r*o/in 
c efendant in *the oiiginal suit below, who had made the L 
mo ion to have satisfaction entered on the judgment and to 
q uas the second fieri facias ; and by Harrison and Holt for 
ihompson, the plaintiff below.
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Henderson, for plaintiffs.
This was a motion in the court below to have satisfaction 

entered on a certain execution against the plaintiffs, in the 
motion which issued against them on 4th June, 1840; and to 
have a subsequent execution quashed, which was issued on 
the same judgment, 6th November, 1841, and after said judg-
ment was wholly satisfied, as the plaintiffs in the motion 
allege.

The first execution issued first January, 1840, for $1,740.02, 
returnable to May term, 1840, which the marshal returned 
bonded, and with a credit in these words:

“ January 2, 1840. Received on this execution one thou-
sand dollars in post-notes of the Mississippi Union Bank.”

After the return, viz., 4tb June, 1840, the plaintiff sued out 
another execution, on which is endorsed by the clerk:

“ This execution is entitled to a credit of one thousand 
dollars, paid 2d Jan’y, 1840, in Union post-notes.”

This execution, returned to November term, 1840, bears the 
marshal’s endorsement, as follows :

“ Made on this case four hundred dollars, Nov. 3, 1840. 
Rec’d balance of this case in full, for costs &c., say five hun-
dred and fifteen dollars. Nov. 3, 1840.”

On 6th November, 1841, notwithstanding the previous satis-
faction, so made and returned, another execution issued, cred-
ited only by $803.47, paid 3d November, 1840.

This constitutes the plaintiff’s case in the motion, though 
some receipts and statements of account were presented, sub-
stantially in accordance with the foregoing returns of the 
marshal.

The defendant in the motion then exhibited a judgment of 
November term, 1841, of the court below, quashing so much 
of the marshal’s return on the first execution, as denoted the 
receipt of $1,000 Union post-notes, on 2d January, 1840, 
which judgment was entered, on the now defendant s motion, 
with the court’s order for the execution, which subsequently 
issued, of 6th November, 1841.

The attorney of the plaintiff in the execution (the 
-I defendant in *this motion) testified, that in Novembei, 

1839, he informed Cook, deputy marshal, that “good money 
would be required. . . ,

That he knew nothing of the collection of the Union Ban ’ 
notes till in May, 1840, and he then refused to receive them.

That in May, 1840, these notes were down to fifty cents in 
the dollar, and on 17th February, 1840, they were worth but 
seventy-five cents to the dollar. , .

Record states it was in proof these notes were current 1 i 
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Dec., 1839, and that the defendants in the execution (plaintiffs 
in this motion) knew nothing of plaintiff’s instruction to 
Cook, the deputy marshal.

On the case so presented, the court below divided in opin-
ion, whether or not the execution of June 4, 1840, should be 
discharged as against the defendants therein; and that issued 
against them of November 6, 1841, quashed.

The sole question presented by the record is, Does the record 
in its proofs show the defendants, in the executions which 
issued on January 1, 1840, and June 4, 1840, lawfully paid 
and discharged them? For if so, the motion in the court 
below should be sustained.

The record presents no case of the marshal assuming to 
settle a plaintiff’s debt, without a writ authorizing him.

No case of a false return of the execution.
No case of a sheriff’s assuming to discharge an execution by 

an offset of his own debt to the defendant in execution.
No case of taking promissory notes in discharge of an execu-

tion.
No case, in our opinion, of the sheriff having seized, or 

received any thing, in satisfaction of the execution, which the 
law did not authorize him, in his discretion, to receive in dis-
charge of the writ. We make no question against the 
adjudged cases upon such and similar facts.

Nor shall we contend, if this motion was against the marshal 
to pay the plaintiff in execution in lawful coin, he could resist 
the motion, by showing he had received, in satisfaction of the 
execution of the defendant, copper coin, or unlegalized foreign 
coin, or bullion, or Treasury notes of the United States, or 
bank-notes of the states.

But the first question is, Are not state bank-notes a good 
tender, if not objected to? All our state courts uniformly 
decide they are, and so decided this court in 10 Wheat. 347; 
and Gwin v. Breedlove, decided at this term.

And bank-notes certainly constitute good and lawful 
payment, if *received; and the effect of such payment L 
cannot, for cause of depreciation of the notes before redeemed, 
or the like, be avoided, and the original demand resorted to; 
as if promissory notes only had been received. All our state 
courts ^decide this principle continually, and so in England.

These principles of tender and payment in bank-notes, as 
e tween debtor and creditor, have never been questioned, 
opper coin, Treasury notes, and bank-notes, are the greater 

par or our currency; and as all society Use them as currency, 
as he law recognises and legalizes their circulation, debtors
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may lawfully tender them in payment, and creditors may 
lawfully receive them, though not legally bound to do so.

The marshal is the plaintiff’s agent, who, by his execution, 
may receive payment of the plaintiff’s debt. He who may 
lawfully receive payment, may have lawful tender of payment 
made to him. What sophistry can plausibly maintain, that a 
tender of bank-notes to the principal, and not objected to, is a 
good tender; or payment in such notes to the principal is a 
good payment; and yet the like tender, and like payment, is 
not equally good when made to the agent ?

But it is said in this case, the principal forbade the marshal 
to receive bank-notes. Admit the fact thus; it is also admit-
ted in the record, the defendant in execution, who tendered 
and paid his bank-notes to the marshal, was ignorant of plain-
tiff’s instruction; and we maintain this fact can only avail the 
plaintiff in execution as between himself and the marshal, 
who may have disregarded his instruction. See decision, 

' Gwin v. Breedlove.
But the marshal’s return of satisfaction of the execution in 

bank-notes, in no state of case, as against the debtor in execu-
tion, can be treated as a nullity; and so I understand the 
intimation of the court in the case of Gwin v. Breedlove.

But the proof in this case is not, as in the case of Gwin v. 
Breedlove, that specie would be required of the officer; on the 
contrary, the inference is irresistibly otherwise. The testi-
mony of plaintiff’s attorney for the execution is, that in 
November, 1839, he told Cook, the deputy, that “good money 
would be required.” And it is in proof also, that this bank 
paper was current—was “ good ”—as late as 10th December, 
1840, and no proof it was depreciated before 17th February, 
1840, being one and a half months after its payment; while 

the historical fact is, the bank did not suspend
J *specie payments till 22d March, 1840. The payment 

of these notes on execution was 2d January, 1840.
It is in proof, too, that much of the remaining amount due 

by this execution was paid in bank-notes of the state of Louis-
iana.

Why then has not the plaintiff in execution sought to have 
execution for the whole amount of the judgment? Why, but 
that he has regarded the Louisiana bank-notes “good money 
within the meaning of his instructions.

We contend, too, the plaintiff adopted this payment ot 
81,000 on the first execution of 1st January, 1840, by issuing 
his. 2d execution, of 4th June, 1840, with a credit endorsed ot 
the 81,000 previously paid. The attorney proves he knew the 
payment of this 81,000 in May, 1840; and in June following 
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he issued his second execution, adopting the payment by way 
of credit.

This was after he had told the sheriff he would not receive 
it, and the legal presumption must be, he had changed his 
purpose, and that the clerk but obeyed his instructions in pro-
ceeding to collect the remainder by a further execution.

This court, as matter of evidence, are bound to regard this 
act as prima facie the act of the party, and a subsequent ratifi-
cation of the previous payment. In conformity with this legal 
aspect of the proof, the balance due is returned, fully satisfied 
on the 2d execution, 3d November, 1840. One year after-
wards, November term, 1841, a motion was made and sustained, 
not against the marshal, but ex parte against Griffin, to eradi-
cate and annul to his prejudice a payment made by him 
twenty-two months before on executions returned finally satis-
fied one year before. Griffin is not shown to have had any 
notice of that motion, and is first admonished in April, 1842, 
by another execution, that his payments were unsatisfactory 
to the plaintiff. If then the rule of law was, as the plaintiff 
in execution insists, viz.: that a defendant in execution can 
make no safe payment of the execution to the sheriff in bank-
notes, though the sheriff be content to receive them, unless 
the plaintiff shall approve such payment as a discharge of the 
defendant; yet the rigor of such a rule should, in common 
and equal justice, require the plaintiff to notify his objection 
to the defendant, so soon at least as the return of the execution 
shall advise the plaintiff of the manner of its payment. Here 
the plaintiff slept upon his collection of the defendant, imply-
ing his approval (if such approval as to the defendant be 
necessary), without notice to the defendant, of any 
exception for nearly two years after execution, *evi- l  
dencing the objectionable payment was returned; and the 
plaintiff admits he knew the fact. Must defendants in execu-
tion, though not required by the sheriff, always pay in specie, 
or be subject to traps of this sort for ever after, or how Ions: 
after ? 6

We consider this case is not governed in any degree by the 
process act of Congress, of May 19, 1828. The motion in 

is case now pending, and the motion and judgment therein 
rendered in the court below, to quash the marshal’s return on

January 1st, 1340, are predicated on no statute 
oi Mississippi, nor in conformity to any established rule of 
p ocee mgs, or of decisions. They are motions of first impres-

Pursaed upon general common law principles. In this view 
? 7 . subject, I notice the case in 5 How. (Miss.), 624. The 

tS m that case present no proper analogy to this. There 
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the sheriff was also the defendant. Hence, beside other incon-
sistencies of his case, he could not avail himself of our position 
that, as defendant, he paid the sheriff, ignorant that the plain-
tiff entertained objections to the currency in which payment 
was made. He, in fact, could not pay himself. It is only by 
this explanation of the case that the decision can be sustained. 
The language of the court, then, that “ the return was not a 
legal return, and the plaintiff was not bound by it, unless he 
had agreed to receive such money or notes in payment,” is 
language only properly predicable of a controversy between 
the plaintiff and the sheriff, or as in that case against the 
defendant too, he being the sheriff.

This court, in the case of Gwin v. Breedlove, in referring to 
the above case in 5 How. (Miss.), are not understood to mean 
more by the reference than to show the case not then applica-
ble as a precedent; while it is submitted, as a fair conclusion, 
whether the principles adopted in the case of Gwin v. Breed-
love do not go to show, this court would not extend the deci-
sion of that case beyond its peculiar facts.

This court, in Gwin v. Breedlove, again declare, as in 10 
Wheat., that payment in bank-notes is good, unless, objected 
to. And they apply the declaration of this rule in a case 
where payment was to the marshal in bank-notes, on execu-
tion, where it was in proof that, as between the marshal and 
plaintiff in execution, he had been forbidden to receive bank-
notes ; and the integrity of the rule must come to this, or it is 
no rule as to payments made on execution.

Such payment, received without objection by the sheriff 
(who undoubtedly has the right to receive payment), 
must have some recognition *in law, or it is a nullity. 

And if such payment is a nullity, it is so, whatever the form 
of return. A payment, therefore, of an execution in bank-
notes, with a return “satisfied,” will, of course, not prevent 
the plaintiff from pursuing the defendant with further execu-
tions, if he can show that such payment was made in bank-
notes ; for such payment, if good at all, is good for itself, and 
not made good or bad according as the sheriff may report the 
facts in his return. If it can ever be good, it is only so 
because it is a discharge lawfully made of the defendants 
debt. ... i

The reasoning of the court in Gwin v. Breedlove, we tmnK, 
shows that such payment is a good and valid payment, and 
discharges the debtor in execution, if received without objec-
tion by the sheriff; and that such payment, though not bind-
ing the plaintiff in his demand against the sheriff, does bar 
him from further process against the defendant.
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The rule of law is, that whatever the sheriff may lawfully 
take in discharge of an execution, must bar the plaintiff from 
further execution v. the defendant, though plaintiff get nothing 
from the sheriff. 12 T. R., 207; 4 Mass., 403; 7 T. R.,428; 
2 Ld. Raym., 1072.

When a sheriff seizes goods to satisfy an execution, he can-
not compel the plaintiff to receive the goods or property in 
kind (except in cases of extent); and though he waste the 
goods, the defendant is discharged. Either plaintiff or defend-
ant in execution may controvert, with the sheriff, the truth of 
his return.

The sheriff is estopped by his own return. The sheriff can-
not be heard to testify in disproof of his own return. 3 How. 
(Miss.), 68.

And, qucere—Is not the rule universal, that the plaintiff, as 
to the defendant in execution, is bound and precluded by 
sheriff’s return?

Now, it is in proof, by return on the second execution, of 
4th June, 1840, that the marshal received $515.30, as balance 
in full of debt and cost. Whilst this remains true and uncon-
tradicted, what pretext has the plaintiff for further execution 
against the defendant ? If the balance of the case, in full, for 
costs and all, have been received by the marshal on the execu-
tion, what right has the plaintiff further against the defendant?

And this execution and its return have not been complained 
of, have not been quashed, or in any way set aside. If it 
stands, therefore, for any evidence, it is evidence, full and 
complete, to discharge, the defendant, as sought for by his 
motion in this case.

*Rarmm and Hott, for Thompson.
The motion in this case was on behalf of defendant and 

sureties, to have satisfaction entered on the judgment, and the 
last execution of fi. fa. which issued, quashed. The plaintiff 

m.°tion on several grounds. As to the $800 for 
^hich a receT^ the deputy marshal (Cook) was produced, 

November or early in December, 1839, it is insisted 
hat this sum cannot be taken in part discharge of the execu- 
xon, because it was collected before the execution issued, and 

o course without warrant of law. The officer derived his 
power solely from the process, and acting before its existence, 

is ac was unofficial, could not be obligatory on the principal 
marshal and sureties, or on the plaintiff. The following 
nfli °n afe the point that money collected by an

» a er the return day of an execution is no satisfaction 
Vol A^IG (Va ,)’ 336; 1 Bihb 608; 5 Lit  (Ky /)’
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19; 2 J. J. Marsh. (Ky.), 29, 80; 5 How. (Miss.), 246. So in 
3 Stew. & P. (Ala.), 385—388, it was held that the receipt 
of money by an officer before an execution issued, was no 
satisfaction of the ft. fa. which afterwards came into his hands.

But it is further urged that neither the $800 received in 
1839, nor the $200 received in February, 1840, can be taken 
in part payment of the execution, because these sums were 
collected, not in money, but in depreciated post-notes of the 
Mississippi Union Bank, not only without the assent of the 
plaintiff, but in direct violation of the instructions of his 
attorneys.

The command of the process to the officer, was that he 
should cause to be made so many dollars, which in legal esti-
mation are gold or silver dollars—the constitutional coin of 
the United States. The special authority thus given, being 
matter of law, of which all concerned were bound to take 
notice, could not be departed from to plaintiff’s prejudice, 
without his assent express or implied-—neither of which is 
shown or alleged. This question has been settled repeatedly, 
by tribunals of the highest respectability. 4 How. (Miss.), 
404; 5 Id., 246, 621—624; 9 Johns. (N.Y.), 261, 262; 1 Cow. 
(N. Y.), 46; 4 Id., 553; 2 J. J. Marsh. (Ky.), 70, 71; 2 N. 
C., 529; Dud. (N. C.), 356; Mart. (La.) N. S., 205.

Inasmuch as the execution process, and the forms of returns 
upon it as existing in Mississippi are the creatures of the local 
laws of that state, it is believed that the decisions of her 
Supreme Court cited, should be conclusive of the questions 
involved.

*Mr. Justice DANIEL delivered the opinion of the *2561 .J court- , . . , - i
This court is unable to perceive upon what principle of law 

either of the objects sought by the motion of the plaintiffs in 
the Circuit Court could have been accorded to them. . It can-
not be questioned that the defendant in that motion was 
entitled to the full benefit and operation of his execution, 
and these were to cause to be made for him of the goods an 
chattels, lands and tenements, of his debtor, the sjim o 
$1740,02 of lawful money of the United States. With his 
claim thus solemnly ascertained of record, we are aware o no 
authority, from any source, which can compel him to commute 
it, or to receive in satisfaction thereof any other thing w ici 
he shall not voluntarily elect. But least of all should such an 
authority be recognized in a quarter more fruitful t an any 
other of abuses in its exercise; for instance, from e wi 
either of the debtor, or the officer whose position would 

. enable him in some degree to practice on both cie i o
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debtor. To permit either the debtor or the officer to impose 
upon the creditor the receipt of depreciated paper in payment, 
would be to permit not merely a repeal of the judgment, but 
a violation, a virtual abrogation indeed, of the contract on 
which it was founded;1 for none can fail to perceive the 
thousand fraudulent devices for profit or favor which the 
toleration of such a practice would naturally call into action 
to defeat the rights of creditors. The courts of justice 
might thus be made to subserve only the purposes of dis-
honesty, and be transformed into engines of monstrous wrong. 
It has been argued in support of this motion, that bank-notes 
constitute good and lawful payment if received; that as the 
law recognizes their circulation, debtors may lawfully tender 
them in payment, and creditors may lawfully receive them 
though not legally bound to do so. From these postulates it 
is then attempted to draw the following conclusions: 1. That 
the marshal is the plaintiff’s agent, who by the execution may 
receive the plaintiff’s debt. 2. That he who may lawfully re-
ceive payment, may have a lawful tender of payment made to 
him. 3. That if a tender or payment of bank-notes to the prin-
cipal, not by him objected to, is a good tender or payment, the 
like tender or payment to the agent is equally good. This 
argument, to say the least of it, is wholly untenable. ’Tis 
undoubtedly true that the creditor may receive either bank-
notes or blank paper in satisfaction of his debt, for the reason 
that his power over that debt is supreme, and he may release 
it without payment of any kind, if he think proper.
But the fallacy of the argument here *consists in L 
totally misconceiving the situation and functions of the mar-
shal. He is properly the officer of the law rather than the 
agent of the parties, and is bound to fulfil the behests of the 
aw; and this too without special instruction or admonition 
rom any person. If, then, when commanded to levy a sum of 

money, he make a return that he has not done this, but has of 
is own mere will substituted for money depreciated bank-

notes, his return is an admission, on oath, that he has both 
disobeyed his orders and transcended his powers, for legally he 

as no powers save those he derives from the precept he 
is ordered to obey. Can it be doubted that upon application 
irom those whose interests are involved in the performance of 
ms duties by the marshal, it is the right and the duty of the 
nn/i-10 to corre°t the irregularities of its officer,

him t0 Perform his duty? There is inherent in 
ery court a power to supervise the conduct of its officers,

1 Quot ed . Boyd v. Olvey, 82 Ind., 300.
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and the execution of its judgments and process. Without 
this power, courts would be wholly impotent and useless; 
The returns of the marshal in this case upon the final process 
in his hands, showing the receipt by him of depreciated bank-
paper in satisfaction of that process which ordered him to 
collect money, are held to be departures from the performance 
of his duty as plainly enjoined by the process itself, are 
deemed therefore illegal and void, and ought, upon the applica-
tion of the party injured thereby, to have been set aside and 
annulled by the court. In conformity with the principles 
herein sanctioned, we therefore order it to be certified to the 
judges of the Circuit Court for the southern district of Missis-
sippi, that satisfaction should not be entered on the execution 
of fieri facias which was sued out in this case on the 4th of 
June, 1840, in favor of the said Robert Thompson v. the said 
Thomas Griffin and Hugh Ervin, for the sum of $1740.02 with 
interest and costs; and farther, that the execution of fi. fa., 
which was sued out against the said Thomas Griffin and Hugh 
Ervin on the sixth day of November, 1841, should not be 
quashed; and that the motion of the plaintiff in the Circuit 
Court should be overruled.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Southern District of Mississippi, and on the points and ques-
tions on which the judges of the said Circuit Court were 

opposed in opinion, and which were certified to this 
J court for its opinion agreeably to the act or Congress in 

such case made and provided, and was argued by counsel. On 
consideration whereof, It is the opinion of this court, that 
satisfaction should not be entered on the execution offieri 
facias, which was sued out in this case on the 4th of June, 
1840, in favor of the said Robert Thompson against the said 
Thomas Griffin and Hugh Ervin for the sum of $1740.02, with 
interest and costs: and farther, that the execution of 
which was sued out against the said Thomas Griffin and Hug 
Ervin on the 6th day of November, 1841, should not be 
quashed: and that the motion of the plaintiff in the ir^ul 
Court should be overruled. Whereupon it is now here 
ordered and adjudged that it be so certified to the said Circuiu 
Court.
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