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Now, the argument is, that as the original final decree was 
rendered more than one month before the appeal, it could not 
operate under the laws of the United States as a supersedeas, 
or to stay execution on the decree; because to have such an 
effect the appeal should be made and the bond should be given 
within ten days after the final decree. But the short and con-
clusive answer to this objection is, that the final decree of the 
10th of May was suspended by the subsequent action of the 
court; and it did not take effect until the 9th of June, and 
that the appeal was duly taken and the appeal bond given 
within ten days from this last period.

Another and the last ground of exception is to the want of 
proper parties to the writ of error and citation. No writ of 
error lies in this case, but an appeal only; and the appeal 
having been made in open court, no citation was necessary.

Upon the whole, we are of opinion that the motion to 
dismiss the appeal ought to be overruled, and it is accordingly 
overruled.

William  A. Drom go ole , Freder ick  G. Turn bull , and  
Cha rles  A. Lac ost e , Plai nti ffs  in  err or , v . The  
Farm ers ’ and  Merch ants ’ Ban k  of  Miss iss ipp i .

A statute of Mississippi allows suit to be brought against the maker and payee, 
jointly, of a promissory note, by the endorsee. But an action of this kind 
cannot be maintained in the courts of the United States, although the plain-
tiff resides in another state, provided the maker and payee of the note both 
reside in Mississippi.1

Thi s  case was brought up by writ of error from the Circuit 
Court of the United States for the Southern district of Missis-
sippi. . x A*In 1838, the following promissory note was executed. :

2899 50-100 Princeton, Washington Co., May 17th, 1838.
On the 1st of January, 1839, we, or either of us, promise to

1 Cit ed . Bank of the United States 
v. Moss, 6 How., 37, 39 ; Watson v. 
Tarpley, 18 How., 520 ; Codman v. 
Vermont &c. B. B. Co., 17 Blatchf., 2. 
S. P. Coffee v. Planter’s Bank of 
Tenn., 13 How., 183. 187.

And this is so even where the payee 
indorsed the note to the plaintiff for 
the accommodation of the maker.

The rule applies also to non-nego- 
tiable notes. Shuford v. Kain, 3 West. 
Jur., 294.

But the indorsee may sue an 
indorser notwithstanding the resi-
dence of maker and payee in the same 
state. Coffee v. Planters’ Bank, supra;. 
Gaylord v. Johnson, 5 McLean, 448, 
Dennison v. Larned, 6 Id., 49ö.

Small v. King, 5 McLean, 147.
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pay to the order of Briggs, Licoste and Co., two thousand 
eight hundred and ninety-nine 50-100 dollars for value received, 
payable and negotiable at the Planters’ Bank of Mississippi, 
at Natchez.

Will . A. Drom gool e , 
F. G. Turnb ull .

The makers and payees were all residents of the state of 
Mississippi. Lacoste, in the partnership name, endorsed it to 
the Farmers’ and Merchants’ Bank of Memphis, the stockhold-
ers of which are alleged to reside in Tennessee. The bank 
brought suit upon it in the Circuit Court of the United States 
for the district of Mississippi. The suit was brought against 
Dromgoole and Turnbull as the makers, and also against 
Lacoste ; the junction being permitted by a statute of Missis-
sippi. The defendants pleaded in abatement as follows:

“ And the said defendants, who are citizens of the state of 
Mississippi, in their own proper persons, come and defend the 
wrong and injury, and say: that the persons composing the 
commercial firm of Briggs, Lacoste and Co., to whom the said 
promissory note declared upon was made and delivered at the 
time of its date and delivery, then were, and are yet, citizens 
of and resident in the state of Mississippi,'and were so at the 
time of the supposed transfer and delivery of the said promis-
sory note to the said plaintiffs, by reason whereof, this honorable 
court cannot in law have or entertain jurisdiction of this cause, 
and this they, the said defendants are ready to verify. Where-
fore, the said defendants pray judgment of the said writ and 
declaration, and that the same may be quashed.

San der s , for defendants.’*

To this plea the plaintiffs demurred, and the court sustained 
the. demurrer. Judgment was accordingly entered for the 
plaintiffs, and to review the opinion of the court upon the 
demurrer, the present writ of error was brought.

The case was argued by Walker for the appellants, who 
relied upon the cases in 16 Pet., 86 and 315.

Jys^ce STORY delivered the opinion of the court.
n, + Sj?1S Wr ^ error to the Circuit Court of the United 
states tor the southern district of Mississippi. r*0. Q

Ihe original action was brought by the bank of L 
emp is, alleging the stockholders to be citizens of Tennes- 

allo gainst the plaintiffs in error, (the original defendants,) 
eging them to be citizens of Mississippi; and it was founded
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upon a promissory note made by Dromgoole and Turnbull, 
(two of the defendants,) dated at Princeton, Washington 
county, Mississippi, May 17th, 1838, whereby on the 1st of 
January, 1839, they, or either of them promised to pay to the 
order of Briggs, Lacoste and Co., 62,899.50, for value received, 
payable and negotiable at the Planters’ Bank of Mississippi, at 
Natchez. The declaration alleged title in the bank to the note 
by the endorsement of the payees, Lacoste using the name and 
description of Briggs, Lacoste and Co. to them; and the suit 
was brought jointly against both the maker and the payee, in con-
formity to a statute of Mississippi, authorizing such a proceed-
ing. The defendants pleaded that they are citizens of Missis-
sippi, and that the persons composing the firm of Briggs, 
Lacoste and Co. were, and yet are citizens and residents of 
Mississippi, and were so at the time of the supposed transfer 
and delivery of the promissory note to the bank. To this plea 
there was a demurrer and joinder, on which the Circuit Court 
gave judgment for the bank; and the present writ of error is 
brought to revise that judgment.

The 11th section of the Judiciary act of 1789, ch. 20, pro-
vides, “ Nor shall any district or circuit court have cognisance of 
any suit to recover the contents of any promissory note, or other 
chose in action in favor of an assignee, unless the suit might 
have been prosecuted in such court to recover the said con-
tents, if no assignment had been made, except in cases of 
foreign bills of exchange.” Now, the present case falls 
directly within the prohibition of this clause. The suit is 
brought by the plaintiffs to recover the contents of a promis- 
sorv note of which they are the endorsees of the payee, and 
the" payee and the makers are all citizens of Mississippi. The 
ground on which the original judgment was given, probably, 
was that the statute of Mississippi required all the parties to 
the note to be joined in the suit; and as all the plaintiffs were 
citizens of Tennessee, and all the defendants citizens of Missis-
sippi, it was a case falling directly within the general provi-
sions of the 11th section of the Judiciary act of 1789, ch. 20, 
which gives jurisdiction to the Circuit Court in cases where 
“ the suit is between a citizen of the state where the suit is 
brought, and a citizen of another state.” But it has been

. already decided by this court, that the statute of Missis- 
”144 J sippi is of no force or effect in the *courts of the United 
States, and that independently of that statute no such joint 
pction is by law maintainable. This was decided in Kearyy. 
The Farmers' and Merchants' Bank of Memphis, 16 Pet., 89. 
The other point, that the case falls within the prohibition of 
the 11th section of the Judiciary act of 1789, ch. 20, was as
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fully recognized by this court in Gibson and Martin v. Chew, 
16 Pet., 315.

There is nothing then in the present case which is open for 
argument. The judgment of the Circuit Court of the south-
ern district of Mississippi is, therefore, reversed, and the cause 
remanded to that court with directions to enter a judgment 
for the defendants.

ORDER.

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
southern district of Mississippi, and was argued by counsel. 
On consideration whereof, it is now here ordered and 
adjudged by this court, that the judgment of the said 
Circuit Court in this cause be, and the same is hereby reversed, 
with costs; and that this cause be, and the same is hereby 
remanded to the said Circuit Court, with directions to that 
court, to enter judgment for the defendants.

Thoma s  Grif fi n  an d  Hugh  Ervi n  v . Robert  Thom pson .
A marshal has no right to receive bank notes in discharge of an execution 

unless authorized to do so by the plaintiff. If he does receive such papers, 
the court, in the exercise of its power to correct the irregularities of its officer, 
will refuse a motion of the defendant to have satisfaction entered on the 
judgment, and refuse also to quash a second fieri facias.1

Upon  a certificate of division from the judges of the Circuit 
Court for the southern district of Mississippi.

This was a motion made by Thomas Griffin and Hugh Ervin 
to have satisfaction entered on an execution of fieri facias, 
which issued from the clerk’s office of the court against them 
on the 4th day of June, 1840, in favor of Robert Thompson, 
tor the sum of $1,740.02, with interest thereon at the rate of 
o per cent, per annum, from the 7th day of November, 1889, 
until paid, together with costs. And also to quash an 
execution of "...................  - r
favor of said 
of November,

fieri jacias which issued against them, *in L 
^1841 Ps°n, °n same judsment’’011 the ®th day

3 v‘ Buckhannon v. Tinnin, post *261.
•j 4 i, ¡20. Distin guish ed . See also Gwin v. Breedlove, ante *29.
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