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Brock ett  et  al . v . Broc kett .
Where there are many parties in a case below, it is not necessary for them all 

to join in the appeal bond. It is sufficient if they all appeal and the bond 
be approved by the court.1

No appeal lies from the refusal of the court below to open a former decree.2
But if the court entertains a petition to open a decree, the time limited for an 

appeal does not begin to run until the refusal to open it, the same term con-
tinuing.3

Where an appeal is prayed in open court, no citation is necessary.4

This  was an appeal from the chancery side of the Circuit 
Court of the United States for the District of Columbia.

The case was not reached in regular order, but a motion was 
made, under the rule, to dismiss the appeal under the follow-
ing state of facts.

*A final decree was pronounced in the court below r^non 
on the 10th of May, 1843, from which an appeal was L 
prayed. A petition to re-open the decree was filed during the 
term, and referred to a master, who reported on the 9th of 
June following. Upon his report the court refused to open its 
former decree, and from this refusal, as well as from the 
original decree, an appeal was prayed, in which all the parties

1 Cite d . Railroad Co. v. Bradleys, 
7 Wall., 578 ; United States v. A 
quantity of Tobacco, 10 Ben., 12 ; 
Rutherford v. Penn. Mut. Life Ins. 
Co., 1 McCrary, 123.

The approval may be by a judge out 
of court. Hudgins v. Kemp, 18 How., 
530 ; Sage v. Railroad Co., 6 Otto, 
,712. But the power cannot be dele-
gated to the clerk. O’Reilly v. Edring- 
ton, Id., 724 ; National Bank v. 
Omaha, Id., 737. It need not be in 
writing. Davidson v. Lanier, 4 Wall., 
453. If one of the defendants below 
have a several interest which is affected 
by the decree he alone may appeal ; if 
lus interest is joint and the other dé-
tendants do not desire to appeal, he 
may appeal alone after a summons and 
severance. Todd v. Daniel, 16 Pet., 

; Forgay v. Conrad, 6 How., 201.
1O ¿^pl owed . McMicken v. Perin, 
18 How., 511; Brown v. Evens, 6 
feawy., 508.

a has been taken 
no aPPeal lies from the 

m  hî the «nmt to allow an answer 
1» q ^ean v- Mason, 20 How., 
226 Crandallv. Piette, 1 Oreg., 
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3 Dist ing uis hed . Sage v. Central 
R. R. Co., 3 Otto, 418. Expl aine d . 
Wylie v. Coxe, 14 How., 2. Fol -
lo wed . Slaughter-house Cases, 10 
Wall., 289; Memphis v. Brown, 4 Otto, 
717. See Cambuston v. United States, 
5 Otto, 287.

4 Foll owe d . Milner v. Meek, 5 
Otto, 258. S. P. Reilly v. Lamar, 2 
Cranch, 344; The San Pedro, 2 
"Wheat., 132.

Where by agreement of parties there 
is full knowledge by the respondent of 
appellants intention to appeal, a cita-
tion may be held unnecessary. United 
States v. Gomez, 1 Wall., 690.

The objection of want of a citation 
is a mere technicality, and a motion to 
dismiss upon that ground is too late 
unless made at the first term. Buck-
ingham v. McLean, 13 How., 150. 
But the mere presence in court of ap-
pellee’s attorney, at a subsequent term 
will not dispense with a citation. 
Castro v. United States, 3 Wall., 47. 
A general appearance by counsel, 
however, is a waiver of the citation. 
United States v. Yates, 6 How., 605 ; 
Buckingham v. McLean, 13 Id., 150.
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joined. On the 15th of June, the bond was executed by three 
of the parties, not being all.

Jones and Brent moved to dismiss the appeal on the follow-
ing grounds, and cited 8 Pet., 526.

1. For irregularity, on account of the failure of the appel-
lants to give the proper appeal bond; the bond given having 
been executed by only a part of the defendants in the court 
below, and for other reasons in the record.

2. That notwithstanding said bond may be regular, the 
appeal ought to be dismissed as to that part taken from the 
refusal of the court below, to open the final decree made upon 
the 10th of May, 1843; the said refusal having been made in 
the discretion of the court below and not “ a final decree or 
order ” from which an appeal can be taken.

3. That the parties are not named in the writ of error and 
citation.

Bradley and Neale opposed the motion.
The motion in this case is put upon two grounds. As to 

the first, the bond, it will be seen by reference to the record 
that a final decree was rendered on the 10th day of May, 1843, 
from which an appeal was prayed by all the parties.

During the same term a petition w’as filed by Robert 
Brockett to have that final decree opened for certain purposes. 
And the court referred it to the commissioner. The commis-
sioner made his report, and on the 9th day of June, 1843, the 
same term still continuing, the court refused to open the final 
decree; and from this refusal, as also from the final decree of 
the 10th of May, an appeal was taken, and the court then 
directed the penalty of the bond. All the parties joined 
in this appeal also. The bond bears date the 15th June, 
and is executed by three of the parties in the decree, and by 
their sureties. .

Under this state of facts the appellants maintain, hirst, 
That the bond was properly given, and as the law requires.

. _ *The law requires that all should join in the appeal, 
but does not direct or require that they should all join 

in the bond. The whole object of the law in that respect is 
security. That is a question for the court below; it the 
security is sufficient, the bond is sufficient.

Second, The appeal was properly taken. The cause was 
not finally disposed of till the adjournment of the term. Ail 
judgments and decrees are under the control of the court 
during that period, and may be opened or revised.

The petition for the opening of the decree was addressed t 
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the discretion of the court. The court entertained it. By 
this the effect of the final decree was suspended. Substan-
tially the decree was not final until the 9th June, 1843.

That appeal was taken, as has been said, to the former 
decree, and it is clear the Circuit Court did not consider the 
former decree as final, because they did not direct the amount 
of the penalty in the bond.

A third point has been suggested as to the writ of error and 
the citation, and the case in 8 Peters is relied on. The 
answer is, no writ of error was necessary here, nor citation, 
because the appeal was taken in open court. The case does 
not apply.

The cases in 2 Pet., and 7 Id., do not apply. The appeals 
in these cases were taken by a part, only, of the parties. 
Besides, Mandeville’s was a partnership case.

Mr. Justice STORY delivered the opinion of the court.
A motion has been made to dismiss this appeal upon several 

grounds. The first is, that although all the defendants have 
appealed from the decree of the court below, yet a part of 
them, only, have signed the appeal bond. This objection 
is not maintainable. It is not necessary that all the defend-
ants should join in the appeal bond, although all must join in 
the appeal. It is sufficient if the appeal bond is approved by 
the court, as satisfactory and complete security, by whomso-
ever it may be executed.

The next ground is, that an appeal has been taken from the 
refusal of the court below to open the former decree, rendered 
for the appellant. It is plain that no appeal lies to this court 
in such a matter, as it rests merely in the sound discretion of 
the court below. And if this had been the sole appeal in the 
case, the appeal must have been dismissed. But an appeal 
has also been taken to the first decree (which was a
nal decree) rendered by the court. That decree *was *- 

rendered on the 10th of May, 1843. During the same term, a 
petition was filed by the defendants on the 26th day of the 
same month, to have the final decree opened for certain 
purposes; and the court took cognizance of the petition and 
ie e^red it to a master commissioner. His report was made on 
Ue 9th of June following, the same term still continuing; and 

e court then refused to open the final decree; and from this 
re iisa as well as from the final decree, the defendants took an 
appeal, and gave bond with sufficient sureties, on the 15th 

ay o the same month, and the appeal was then allowed by 
the court. Before that time the court had not fixed the 
penalty of the bond.
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Now, the argument is, that as the original final decree was 
rendered more than one month before the appeal, it could not 
operate under the laws of the United States as a supersedeas, 
or to stay execution on the decree; because to have such an 
effect the appeal should be made and the bond should be given 
within ten days after the final decree. But the short and con-
clusive answer to this objection is, that the final decree of the 
10th of May was suspended by the subsequent action of the 
court; and it did not take effect until the 9th of June, and 
that the appeal was duly taken and the appeal bond given 
within ten days from this last period.

Another and the last ground of exception is to the want of 
proper parties to the writ of error and citation. No writ of 
error lies in this case, but an appeal only; and the appeal 
having been made in open court, no citation was necessary.

Upon the whole, we are of opinion that the motion to 
dismiss the appeal ought to be overruled, and it is accordingly 
overruled.

William  A. Drom go ole , Freder ick  G. Turn bull , and  
Cha rles  A. Lac ost e , Plai nti ffs  in  err or , v . The  
Farm ers ’ and  Merch ants ’ Ban k  of  Miss iss ipp i .

A statute of Mississippi allows suit to be brought against the maker and payee, 
jointly, of a promissory note, by the endorsee. But an action of this kind 
cannot be maintained in the courts of the United States, although the plain-
tiff resides in another state, provided the maker and payee of the note both 
reside in Mississippi.1

Thi s  case was brought up by writ of error from the Circuit 
Court of the United States for the Southern district of Missis-
sippi. . x A*In 1838, the following promissory note was executed. :

2899 50-100 Princeton, Washington Co., May 17th, 1838.
On the 1st of January, 1839, we, or either of us, promise to

1 Cit ed . Bank of the United States 
v. Moss, 6 How., 37, 39 ; Watson v. 
Tarpley, 18 How., 520 ; Codman v. 
Vermont &c. B. B. Co., 17 Blatchf., 2. 
S. P. Coffee v. Planter’s Bank of 
Tenn., 13 How., 183. 187.

And this is so even where the payee 
indorsed the note to the plaintiff for 
the accommodation of the maker.

The rule applies also to non-nego- 
tiable notes. Shuford v. Kain, 3 West. 
Jur., 294.

But the indorsee may sue an 
indorser notwithstanding the resi-
dence of maker and payee in the same 
state. Coffee v. Planters’ Bank, supra;. 
Gaylord v. Johnson, 5 McLean, 448, 
Dennison v. Larned, 6 Id., 49ö.

Small v. King, 5 McLean, 147.
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