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SUPREME COURT OF THE UNITED STATES

Allotment  of  Justices

It is ordered that the following allotment be made of 
the Chief Justice and Associate Justices of this Court 
among the circuits, pursuant to Title 28, United States 
Code, Section 42, and that such allotment be entered of 
record, viz.:

For the District of Columbia Circuit, Warren  E. 
Burge r , Chief Justice.

For the First Circuit, William  J. Brennan , Jr ., 
Associate Justice.

For the Second Circuit, Thurgood  Marshall , 
Associate Justice.

For the Third Circuit, William  J. Brennan , Jr ., 
Associate Justice.

For the Fourth Circuit, Warren  E. Burge r , Chief 
Justice.

For the Fifth Circuit, Lewi s  F. Powe ll , Jr ., Associate 
Justice.

For the Sixth Circuit, Potte r  Stewar t , Associate 
Justice.

For the Seventh Circuit, John  Paul  Stevens , Associate 
Justice.

For the Eighth Circuit, Harry  A. Blackmu n , 
Associate Justice.

For the Ninth Circuit, William  H. Rehnqui st , 
Associate Justice.

For the Tenth Circuit, Byron  R. White , Associate 
Justice.

December 19, 1975.

(For next previous allotment, see 404 U. S., p. v.) 
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CASES ADJUDGED
IN THE

SUPBEME COUBT OF THE UNITED STATES
AT

OCTOBER TERM, 1975

USERY, SECRETARY OF LABOR, et  al . v . TURNER 
ELKHORN MINING CO. et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF KENTUCKY

No. 74—1302. Argued December 2, 1975—Decided July 1, 1976*

Title IV of the Fédéral Coal Mine Health and Safety Act of 1969, 
as amended by the Black Lung Benefits Act of 1972, provides 
benefits to coal miners suffering from “black lung disease” 
(pneumoconiosis), and to survivors of miners who hâve died from, 
or while totally disabled by, the disease. Financial responsibility 
for payment of the benefits is divided into three parts: (1) Under 
Part B of Title IV daims filed between December 30, 1969 (en- 
actment date), and June 30, 1973, are adjudicated by the Secretary 
of Health, Education, and Welfare (HEW), and paid by the 
United States; (2) under §415 of Part B daims filed during the 
transition period between the Fédéral Govèrnment benefit pro-
vision under Part B, supra, and the State plan or operator benefit 
provision under Part C, infra (July 1 to December 31, 1973), are 
adjudicated by the Secretary of Labor and paid by the United 
States. Fédéral payments to these claimants terminate on De-
cember 31, 1973, and the claimant’s coal mine employer assumes 
responsibility to make continuing payments as if Part C and

*Together with No. 74-1316, Turner Elkhorn Mining Co. et al. 
v. Usery, Secretary of Labor, et al., also on appeal from the same 
court.

1
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§422 had applied (see (3), infra); and (3) under Part C, daims 
filed after December 31, 1973, are to be processed under an ap- 
proved state workmen’s compensation law and, absent such an 
approved plan, daims are to be filed with and adjudicated by the 
Secretary of Labor, and paid by the mine operators, § 422. 
Under that provision an operator, who is entitled to a hearing in 
connection with these daims, is liable fôr benefits with respect to 
death or total disability due to pneumoconiosis arising out of em- 
ployment in a mine for which the operator is responsible, the op- 
erator’s liability covering the period from January 1, 1974, to 
December 30, 1981. Payments for benefits under Part C are to 
the same category of persons (a miner or certain survivors) and 
in the same amounts as under Part B. A miner is “totally 
disabled” and thus entitled to compensation “when pneumoconi-
osis prevents him from engaging in gainful employment requiring 
the skills and abilities comparable to those of any employment in 
a mine or mines in which he previously engaged with some regu- 
larity and over a substantial period of time,” § 402 (f). The 
Act prescribes several “presumptions” for use in determining 
compensable disability: Under §411 (c) (3) a miner shown by 
X-ray or other clinical evidence to be afflicted with complicated 
pneumoconiosis (the disease’s incurable and final stage) is “ir- 
rebuttably presumed” to be totally disabled due to the disease; 
if such a miner has died, it is irrebuttably presumed that he was 
totally disabled by the disease at the time of death, and that his 
death was due thereto. There are three rebuttable presumptions 
(none of which may, under §413 (b), be defeated solely by a 
chest X-ray) : (1) if a miner with 10 or more years’ mine employ-
ment contracts pneumoconiosis, it is presumed that the disease 
arose out of such employment, § 411 (c) (1) ; (2) if he died from a 
respiratory disease it is presumed that death was due to pneu-
moconiosis, § 411 (c) (2) ; (3) if a miner, or the survivor of a 
miner, with 15 or more years’ underground coal mine employment 
is able, despite the absence of clinical evidence of complicated 
pneumoconiosis, to demonstrate a totally disabling respiratory or 
pulmonary impairment, it is presumed that the total disability 
is attributable to the disease, that the miner was totally disabled 
thereby when he died, and that death was due to the disease, § 411 
(c)(4), and the final sentence of that provision spécifiés that 
“[t]he Secretary may rebut [this latter] presumption only by 
establishing that (A) such miner does not, or did not, hâve pneu-
moconiosis, or that (B) his respiratory or pulmonary impair-
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ment did not arise ont of, or in connection with, employment in a 
coal mine.” A number of operators brought this suit claiming 
that the Act is unconstitutional under the Due Process Clause 
of the Fifth Amendment insofar as it requires benefit payments 
with respect to miners who left mine employment before the 
Act’s effective date; that the statutory définitions, presumptions, 
and limitations on rebuttal evidence unconstitutionally impair the 
operator’s ability to defend against benefit daims; and that cer-
tain régulations promulgated by the Secretary of Labor regarding 
the apportionment of liability for benefits among operators are 
inconsistent with the Act and unconstitutional. The District Court 
upheld each challenged provision as constitutional, with two ex-
ceptions: (1) It held §411 (c)(3) unconstitutional as an unrea- 
sonable and arbitrary legislative finding of total disability “in 
ternis other than those provided by the Act as standards for 
total disability.” (2) Reading the evidence limitation on rebuttal 
in § 411 (c) (4) to apply to an operator’s defense in a § 415 tran- 
sition-period case, the court held the limitation arbitrary and 
unreasonable in not permitting a rebuttal showing that the case of 
pneumoconiosis afilicting the miner was not disabling. And, taking 
the provision to mean that an operator may defend against liabil-
ity only on the ground that pneumoconiosis did not arise out of 
employment in any coal mine (rather than in a coal mine for 
which the operator was responsible) the District Court found the 
provision an arbitrary and unreasonable limitation on rebuttal 
evidence relevant and proper under § 422 (c). The court enjoined 
the Secretary of Labor from seeking to apply the two provisions 
thus found unconstitutional. Held:

1. This Court’s summary afiirmance in National Independent 
Coal Operators Assn. n . Brennan, 419 U. S. 955, did not foreclose 
the District Court’s rulings regarding §§ 411 (c) (3) and (4), which 
were not before the Court on that appeal. P. 14.

2. The challenged provisions do not violate the Due Process 
Clause of the Fifth Amendment. Pp. 14-38.

(a) The Clause does not bar requiring an operator to provide 
compensation for a former employee’s death or disability due to 
pneumoconiosis arising out of employment in its mines, even if 
the former employée terminated his employment in its mines 
before the Act was passed. Rétrospective application of the Act 
in this manner can be justified as serving to spread costs in a 
rational manner—by allocating to the operator an actual cost of its 
business, whose avoidance might be thought to hâve enlarged
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the operator’s profits. Railroad Retirement Board v. Alton R. 
Co., 295 U. S. 330, distinguished. Pp. 14-20, 24r-27.

(b) Though the operators contend that the § 402 (f) défi-
nition of total disability is arbitrary because former miners who 
might be employable in other lines of work are compensated, a 
miner disabled under §402 (f)’s standards has suffered health 
impairment, and has been rendered unable to perform the work 
to which he has adapted himself, factors which afford a rational 
basis for compensation. P. 21.

(c) The effect of §411 (c)(3)’s “irrebuttable presumption” 
of total disability—to establish entitlement where a miner is 
clinically diagnosable as extremely ill with pneumoconiosis arising 
ont of coal mine employment—is clearly permissible, and the 
provision, being part of a statute regulating purely économie mat- 
ters, is not rendered invalid by Congress’ choice of statutory 
language. Pp. 22-24.

(d) The presumptions in §§ 411 (c) (1) and (2) are valid 
because there is a “rational connection between the fact proved 
and the ultimate fact presumed,” Mobile, J. & K. C. R. Co. 
v. Tumipseed, 219 U. S. 35, 43. In view of the medical évi-
dence before Congress indicating the noticeable incidence of pneu-
moconiosis in cases of miners with 10 years’ mine employment, it 
was not “purely arbitrary” for Congress to select the 10-year 
figure as a reference point for the presumptions; nor are the 10- 
year presumptions arbitrary because they fail to account for 
varying degrees of exposure. Pp. 27-30.

(e) The 15-year durational basis of the presumption in § 411 
(c) (4) is likewise unassailable, particularly in light of medical 
testimony in the Senate Hearings on the 1969 Act. Pp. 30-31.

(f) Congress had evidence showing doubts about the reli- 
ability of négative X-ray evidence as indicating the absence of the 
disease. That through its adoption of § 413 (b) Congress ulti- 
mately resolved those doubts in the disabled miner’s favor does 
not render that provision arbitrary. Pp. 31-34.

(g) The District Court improperly invalidated the limitation 
on evidence contained in §411 (c) (4) because the limitation is 
inapplicable to operators and applies only to the Secretary of 
HEW. Thus the Act does not restrict the evidence with which 
an operator may rebut the § 411 (c) (4) presumption. Pp. 34-37. 

385 F. Supp. 424, affirmed in part; reversed in part; vacated and 
remanded in part.
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Mars ha ll , J., delivered the opinion of the Court, in which Bre n -
na n , Whi te , and Bla ck mun , JJ., joined; in ail but Part IV of 
which Pow ell , J., joined; and in ail but Part V-D of which 
Stew a rt  and Reh nq ui st , JJ., joined. Pow ell , J., filed an opin-
ion concurring in part and concurring in the judgment in part, 
post, p. 38. Ste wa rt , J., filed an opinion concurring in part and 
dissenting in part, in which Reh nq ui st , J., joined, post, p. 45. 
Bur ger , C. J., concurred in the judgment. Ste ve ns , J., took no 
part in the considération or decision of the cases.

Deputy Solicitor General Wallace argued the cause for 
appellants in No. 74-1302 and for appellees in No. 74- 
1316. With him on the brief were Solicitor General 
Bork, Assistant Attorney General Lee, Ronald R. Glanez, 
and Laurie Streeter.

R. R. McMahan argued the cause for appellees in No. 
74-1302 and for appellants in No. 74-1316. With him 
on the briefs was James M. GravesA

Mr . Just ice  Marsh all  delivered the opinion of the 
Court.

Twenty-two coal mine operators (Operators) brought 
this suit to test the constitutionality of certain aspects 
of Title IV of the Fédéral Coal Mine Health and 
Safety Act of 1969, 83 Stat. 792, as amended by the 
Black Lung Benefits Act of 1972, 86 Stat. 150, 30 U. S. C. 
§ 901 et seq. (1970 ed. and Supp. IV). The Operators, 
potentially liable under the amended Act to compensate 
certain miners, former miners, and their survivors for 
death or total disability due to pneumoconiosis arising out 
of employment in coal mines, sought declaratory and in- 
junctive relief against the Secretary of Labor and the

^Joseph A. Yablonski and Willard P. Owens filed a brief for 
the United Mine Workers of America as amicus curiae urging 
reversai in No. 74-1302 and affirmance in No. 74—1316.

Guy Farmer and William A. Gershuny filed a brief for the 
Bituminous Coal Operators’ Assn., Inc., as amicus curiae.
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Secretary of Health, Education, and Welfare, who are 
responsible for the administration of the Act and the 
promulgation of régulations under the Act.

On cross-motions for summary judgment, a three-judge 
District Court for the Eastern District of Kentucky, 
convened pursuant to 28 U. S. C. §§ 2282 and 2284, 
found the amended Act constitutional on its face, except 
in regard to two provisions concerning the détermination 
of a miner’s total disability due to pneumoconiosis. The 
court enjoined the Secretary of Labor from further ap-
plication of those two provisions. 385 F. Supp. 424 
(1974). After granting a stay of the three-judge court’s 
order, 421 U. S. 944 (1975), we noted probable jurisdic- 
tion of the cross-appeals. 421 U. S. 1010 (1975). We 
conclude that the amended Act, as interpreted, is consti- 
tutionally Sound against the Operators’ challenges.

I
Coal workers’ pneumoconiosis—black lung disease— 

affects a high percentage of American coal miners with 
severe, and frequently crippling, chronic respiratory im- 
pairment.1 The disease is caused by long-term inhala-
tion of coal dust.2 Coal workers’ pneumoconiosis (here-

xThe House and Senate Reports on the 1969 Act placed the 
number of afflicted active and retired miners at 100,000. S. Rep. 
No. 91-411, p. 6 (1969), and H. R. Rep. No. 91-563, p. 17 
(1969). The Senate Report, supra, at 7, specified that, on the 
basis of X-ray examination, the disease rate was 10% for then- 
active coal miners, and 20% for inactive coal miners. Other esti-
mâtes hâve run significantly higher. See, e. g., Hearings on S. 
355, before the Subcommittee on Labor of the Senate Committee 
on Labor and Public Welfare, 91st Cong., Ist Sess., pt. 2, p. 641 
(1969).

2 Coal workers’ pneumoconiosis is a distinct clinical entity, and is 
not the only type of pneumoconiosis. The remarks of the Surgeon 
General, reproduced in H. R. Rep. No. 91-563, supra, at 15, indi-
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after pneumoconiosis) is generally diagnosed on the 
basis of X-ray opacifies indicating nodular lésions on the 
lungs of a patient with a long history of coal dust ex- 
posure. As the Surgeon General has stated, however, 
post-mortem examination data hâve indicated a greater 
prevalence of the disease than X-ray diagnosis reveals.

According to the Surgeon General, pneumoconiosis is 
customarily classified as “simple” or “complicated.”3 
Simple pneumoconiosis, ordinarily identified by X-ray 
opacifies of a limited extent, is generally regarded by 
physicians as seldom productive of significant respiratory 
impairment. Complicated pneumoconiosis, generally far 
more serious, involves progressive massive fibrosis as a 
complex reaction to dust and other factors (which may 
include tuberculosis or other infection), and usually4 
produces significant pulmonary impairment and marked 
respiratory disability. This disability limits the victim’s 
physical capabilities, may induce death by cardiac failure, 
and may contribute to other causes of death.5

Removing the miner from the source of coal dust has 
so far proved the only effective means of preventing 
the contraction of pneumoconiosis, and once contracted 
the disease is irréversible in both its simple and compli-
cated stages. No therapy has been developed. Finally, 
because the disease is progressive,0 at least in its com-

cate that the pathological condition of pneumoconiosis may also be 
caused by inhalation of other dusty materials, such as cotton libers 
or silica.

3 S. Rep. No. 91-411, supra, at 7-8; H. R. Rep. No. 91-563, 
supra, at 15-16.

4 There was evidence before Congress that the complicated stage 
of the disease is sometimes exhibited with “mild pulmonary function 
changes and little or no disability.” Hearings on S. 355, supra, n. 1, 
at 858.

5 Ibid.
c Ibid.
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plicated stage, its symptôms may become apparent only 
after a miner has left the coal mines.

In order to curb the incidence of pneumoconiosis, Con- 
gress provided in Title II of the Fédéral Coal Mine 
Health and Safety Act of 1969, § 201 et seq., 30 U. S. C. 
§ 841 et seq., for limits on the amount of dust to be per- 
mitted in the ambient air of coal mines. Additionally, in 
view of the then-established prevalence of irréversible 
pneumoconiosis among miners, and the insufficiency of 
state compensation programs, Congress passed Title IV 
of the 1969 Act, § 401 et seq., 30 U. S. C. § 901 et seq., 
to provide benefits to afflicted miners and their survivors. 
These benefit provisions were subsequently broadened by 
the Black Lung Benefits Act of 1972. 30 U. S. C. § 901 
et seq. (1970 ed., Supp. IV).

As amended, the Act divides the financial responsi- 
bility for payment of benefits into three parts. Under 
Part B of Title IV, §§ 411-414, 30 U. S. C. §§ 921-924 
(1970 ed. and Supp. IV), daims filed between Decem- 
ber 30, 1969, the date of enactment, and June 30, 1973, 
are adjudicated by the Secretary of Health, Education, 
and Welfare and paid by the United States.7

Under Part C of Title IV, §§ 421^31, 30 U. S. C. 
§§931-941 (1970 ed. and Supp. IV), daims filed after 
December 31, 1973, are to be processed under an appli-
cable state workmen’s compensation law approved by 
the Secretary of Labor under the standards set forth in 
§421, 30 U. S. C. § 931 (1970 ed. and Supp. IV). In

7 As of December 31, 1974, 556,200 daims had been filed under 
Part B of the law. As of that date, with ail but 400 cases decided, 
509,900 individuals had established eligibility as black lung bene- 
ficiaries under the Act. Department of Health, Education, and 
Welfare, Fifth Annual Report to Congress on the Administration 
of Part B of Title IV of the Fédéral Coal Mine Health and Safety 
Act of 1969, p. 3 (1975).
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the absence of such an approved state program, and to 
date no state program has been approved, daims are 
to be filed with and adjudicated by the Secretary of 
Labor, and paid by the mine operators. § 422, 30 
U. S. C. § 932 (1970 ed. and Supp. IV). Under §422 
an operator who is entitled to a hearing in connection 
with these daims is liable for Part C benefits with 
respect to death or total disability due to pneumoconiosis 
arising ont of employment in a mine for which the 
operator is responsible. The operator’s liability for Part 
C benefits covers the period from January 1, 1974, to 
December 30, 1981. Payments of benefits under Part C 
are to the same categories of persons—a miner or certain 
survivors—and in the same amounts, as under Part B. 
§§ 422 (c), (d) ; see § 412 (a), 30 U. S. C. § 922 (a) (1970 
ed. and Supp. IV).8

Claims filed during the transition period between the 
Fédéral Government benefit provision under Part B, and 
state plan or operator benefit provision under Part C— 
that is, July 1 to December 31, 1973—are adjudicated 

8 The individual claimant is entitled to benefits at a rate equal to 
50% of the minimum monthly payment to which a totally disabled 
fédéral employée in Grade GS-2 is entitled. § 412(a) (1), 30 U. S. C. 
§922 (a) (1). At current rates, the individual claimant’s entitle- 
ment is $196.80 per month, or $2,361.60 per year. 40 Fed. Reg. 
56886-56887 (1975); see 20 CFR §410.510 (1975). These basic 
benefits are increased if the claimant has dependents; the maximum 
increase of 100% is available if the claimant has three or more 
dependents. § 412 (a) (4), 30 U. S. C. § 922 (a) (4) (1970 ed., Supp. 
IV). See also 30 U. S. C. §§922 (a) (3), (5) (1970 ed., Supp. IV). 
Thus, the maximum in benefits to which a claimant could be entitled 
is $393.60 per month, or $4,723.20 per year. Benefits under Part C 
are reduced to account for certain alternative income. § 422 (g), 30 
U. S. C. § 932 (g). In addition to these monthly benefits, the oper-
ators are responsible for claimants’ medical expenses. See §422 (a), 
30 U. S. C. § 932 (a) (1970 ed., Supp. IV), incorporating 33 U. S. C. 
§907 (1970 ed., Supp. IV).
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under § 415 of Part B, 30 U. S. C. § 925 (1970 ed., Supp. 
IV), by the Secretary of Labor. The United States is 
responsible for payment of these claims until December 
31, 1973. Responsible operators, having been notified of 
a claim and entitled to participate in a hearing thereon, 
are thereafter liable for benefits as if the claim had been 
filed pursuant to Part C and § 422 had been applicable 
to the operator.

The Act provides that a miner shall be considered 
“totally disabled,” and consequently entitled to compen-
sation, “when pneumoconiosis prevents him from engag- 
ing in gainful employment requiring the skills and abili- 
ties comparable to those of any employment in a mine 
or mines in which he previously engaged with some regu- 
larity and over a substantial period of time.” § 402 (f), 
30 U. S. C. § 902 (f) (1970 ed., Supp. IV).9 The Act also 
prescribes several “presumptions” for use in determining 
compensable disability.10 Under §411(c)(3), a miner

9 Section 402 (f), as set forth in 30 U. S. C. §902 (f) (1970 ed., 
Supp. IV), provides in full:

“The term 'total disability’ has the meaning given it by régulations 
of the Secretary of Health, Education, and Welfare, except that such 
régulations shall provide that a miner shall be considered totally 
disabled when pneumoconiosis prevents him from engaging in gainful 
employment requiring the skills and abilities comparable to those 
of any employment in a mine or mines in which he previously en-
gaged with some regularity and over a substantial period of time. 
Such régulations shall not provide more restrictive criteria than 
those applicable under section 423 (d) of Title 42.”

The Act defines “pneumoconiosis” as “a chronic dust disease of 
the lung arising out of employment in a coal mine.” § 402 (b), 30 
U. S. C. §902 (b) (1970 ed., Supp. IV).

10 These presumptions are applicable directly to Part B adjudica-
tions by the Secretary of HEW, and indirectly to transition-period 
and Part C adjudications by the Secretary of Labor by operation 
of §§422 (h) and 411 (b), 30 U. S. C. §§ 932 (h) and 921 (b) (1970 
ed. and Supp. IV). See S. Rep. No. 92-743, p. 21 (1972). See also 
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shown by X-ray or other clinical evidence to be afflicted 
with complicated pneumoconiosis is “irrebuttably pre- 
sumed” to be totally disabled due to pneumoconiosis; 
if he has died, it is irrebuttably presumed that he was 
totally disabled by pneumoconiosis at the time of his 
death, and that his death was due to pneumoconiosis. 30 
U. S. C. §921 (c) (3) (1970 ed., Supp. IV). In any 
event, the presumption opérâtes conclusively to establish 
entitlement to benefits.

The other presumptions are each explicitly rebuttable 
by an operator seeking to avoid liability. There are three 
such presumptions. First, if a miner with 10 or more 
years’ employment in the mines contracts pneumoconiosis, 
it is rebuttably presumed that the disease arose out of such 
employment. §411(c)(l), 30 U. S. C. §921(c)(l) 
(1970 ed., Supp. IV). Second, if a miner with 10 or more 
years’ employment in the mines died from a “respirable 
disease,” it is rebuttably presumed that his death was due 
to pneumoconiosis. § 411 (c)(2), 30 U. S. C. § 921 (c) 
(2) (1970 ed., Supp. IV). Finally, if a miner, or the sur- 
vivor of a miner, with 15 or more years’ employment in 
underground coal mines is able, despite the absence of 
clinical evidence of complicated pneumoconiosis, to dem- 
onstrate a totally disabling respiratory or pulmonary im- 
pairment, the Act rebuttably présumés that the total 
disability is due to pneumoconiosis, that the miner was 
totally disabled by pneumoconiosis when he died, and 
that the miner’s death was due to pneumoconiosis. § 411 
(c)(4), 30 U. S. C. § 921 (c)(4) (1970 ed., Supp. IV).11 
Section 411 (c)(4) specifically provides: “The Secre- 

§§422 (f)(2), 430, 30 U. S. C. §§932 (f)(2), 940 (1970 ed., Supp. 
IV).

11 The use of this presumption in Part C adjudications is limited 
in some regards not significant in this case. See §§422 (f)(2), 430, 
30 U. S. C. §§ 932 (f) (2), 940 (1970 ed., Supp. IV).
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tary may rebut [this latter] presumption only by estab- 
lishing that (A) such miner does not, or did not, hâve 
pneumoconiosis, or that (B) his respiratory or pulmo- 
nary impairment did not arise out of, or in connection 
with, employment in a coal mine.” Moreover, under 
§413 (b), 30 U. S. C. § 923 (b) (1970 ed., Supp. IV), 
none of these three rebuttable presumptions may be 
defeated solely on the basis of a chest X-ray.12

II
In initiating this suit against the défendant Secretaries 

(hereafter Fédéral Parties), the Operators contended 
that the amended Act is unconstitutional insofar as 
it requires the payment of benefits with respect to 
miners who left employment in the industry before the 
effective date of the Act; that the Act’s définitions, pre-
sumptions, and limitations on rebuttal evidence uncon- 
stitutionally impair the operators’ ability to defend 
against benefit daims; and that certain régulations pro- 
mulgated by the Secretary of Labor regarding the appor- 
tionment of liability for benefits among operators, and 
the provision of medical benefits, are inconsistent with 
the Act and constitutionally defective.

12 Section 413 (b), as set forth in 30 U. S. C. § 923 (b) (1970 ed., 
Supp. IV), provides in pertinent part: “[N]o claim for benefits 
under this part shall be denied solely on the basis of the results 
of a chest roentgenogram.” (Emphasis added.) Section 413 (b) 
is found in Part B of Title IV. Section 430, as set forth in 30 
U. S. C. §940 (1970 ed., Supp. IV), provides, however, that 
“[t]he amendments made by the Black Lung Benefits Act of 1972 
to part B ... shall, to the extent appropriate, also apply [with limita-
tions not relevant here] to . . . part [C].” The legislative history, 
moreover, makes clear that the § 413 (b) limitation on use of X-ray 
evidence, enacted as § 4 (f) of the 1972 Act, was intended to apply 
to Part C claims as well as Part B daims, see H. R. Conf. Rep. No. 
92-1048, p. 9 (1972), and the Operators so concédé. Brief for 
Operators 21.
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The three-judge District Court held that ail issues as 
to the validity of the challenged régulations were within 
the jurisdiction of a single district judge, and the court 
entered an order so remanding them. 385 F. Supp., at 
426. The District Court upheld each challenged statu- 
tory provision as constitutional, with two exceptions. 
First, the District Court held that § 411 (c)(3)’s irrebut- 
table presumption is unconstitutional as an unreasonable 
and arbitrary legislative finding of total disability “in 
ternis other than those provided by the Act as standards 
for total disability.” 385 F. Supp., at 430. Second, read- 
ing the limitation on evidence in rebuttal to §411 (c) 
(4)’s presumption of total disability due to pneumo- 
coniosis to apply to an operator’s defense in a § 415 
transition-period case, the District Court found thât 
limitation unconstitutional in two respects. It held 
the limitation arbitrary and unreasonable in not per- 
mitting a rebuttal showing that the case of pneumo- 
coniosis afflicting the miner was not disabling. 385 F. 
Supp., at 430. And taking the provision to mean that 
an operator may defend against liability only on the 
ground that the pneumoconiosis did not arise out of em- 
ployment in any coal mine, rather than on the ground 
that it did not arise out of employment in a coal mine 
for which the operator was responsible, the District Court 
found the provision an unreasonable and arbitrary 
limitation on rebuttal evidence relevant and proper under 
§ 422 (c), 30 U. S. C. § 932 (c). 385 F. Supp., at 430- 
431. The District Court accordingly entered an order 
declaring unconstitutional, and enjoining the Secretary 
of Labor from seeking to apply, §411 (c)(3)’s irrebut- 
table presumption and §411(c)(4)’s limitation on 
rebuttable evidence.

The Operators’ appeal, No. 74-1316, reasserts the con-
stitutional challenges rejected by the District Court.
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The appeal of the Fédéral Parties, No. 74-1302, seeks 
reversai of the déclaration and injunction respecting the 
constitutionality of §§411 (c)(3) and (4). Neither side 
here questions the District Court’s decision not to address 
the issues raised with respect to the Secretary of Labor’s 
régulations. As we hâve already noted, we uphold the 
statute against ail the constitutional contentions properly 
presented here. Because we read the limitation on re-
buttal evidence in §411 (c)(4) as inapplicable to the 
Operators, however, we vacate that portion of the Dis-
trict Court’s order which invalidâtes that limitation.

III
The Fédéral Parties direct our attention initially to 

National Independent Coal Operators Assn. v. Brennan, 
372 F. Supp. 16 (DC), summarily aff’d, 419 U. S. 955 
(1974), which raised a number of issues identical to those 
presented here. Our summary affirmance in that case 
did not foreclose the District Court’s détermination of 
unconstitutionality regarding §§411(c)(3) and (4), 
those issues not having been before us on the appeal. 
Several questions presented here—most notably those of 
retroactivity and preclusion of sole reliance on X-ray 
testimony evidence—were raised and decided in National 
Independent Coal Operators Assn. v. Brennan, but hav-
ing heard oral argument and entertained full briefing on 
these issues together with the other questions raised in 
the case, we proceed to treat them here more fully. Cf. 
Edelman v. Jordan, 415 U. S. 651, 670-671 (1974).

IV
The Operators contend that the amended Act violâtes 

the Fifth Amendment Due Process Clause by requiring 
them to compensate former employées who terminated 
their work in the industry before the Act was passed,
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and the survivors of such employées.13 The Operators 
accept the liability imposed upon them to compensate 
employées working in coal mines now and in the future 
who are disabled by pneumoconiosis; and they recognize 
Congress’ power to create a program for compensation 
of disabled inactive coal miners. But the Operators 
complain that to impose liability upon them for former 
employées’ disabilities is impermissibly to charge them 
with an unexpected liability for past, completed acts that 
were legally proper and, at least in part, unknown to be 
dangerous at the time.

It is by now well established that legislative Acts 
adjusting the burdens and benefits of économie life corne 
to the Court with a presumption of constitutionality, 
and that the burden is on one complaining of a due 
process violation to establish that the législature has 
acted in an arbitrary and irrational way. See, e. g., Fer gu- 
son v. Skrupa, 372 U. S. 726 (1963); Williamson n . Lee 
Optical Co., 348 U. S. 483, 487-488 (1955). And this 
Court long ago upheld against due process attack the 
compétence of Congress to allocate the interlocking éco-
nomie rights and duties of employers and employées 
upon workmen’s compensation principles analogous to 
those enacted here, regardless of contravening arrange-
ments between employer and employée. New York 
Central R. Co. v. White, 243 U. S. 188 (1917); see also 
Philadelphia, B. & W. R. Co. v. Schubert, 224 U. S. 
603 (1912).

To be sure, insofar as the Act requires compensa-
tion for disabilities bred during employment terminated 

13 For simplicity of discussion, we will generally refer to daims as 
though presented by the miner himself, although they may in fact 
be maintained upon death by a survivor. Neither the District 
Court nor the parties hâve distinguished miners’ daims from sur-
vivors’ daims under the constitutional attacks raised in this case.
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before the date of enactment, the Act has some rétro-
spective effect—although, as we hâve noted, the Act 
imposed no liability on operators until 1974.14 And 
it may be that the liability imposed by the Act for 
disabilities suffered by former employées was not antici- 
pated at the time of actual employment.15 But our 
cases are clear that législation readjusting rights and 
burdens is not unlawful solely because it upsets other- 
wise settled expectations. See Fleming v. Rhodes, 
331 U. S. 100 (1947); Carpenter v. Wabash R. Co., 309 
U. S. 23 (1940); Norman v. Baltimore & Ohio R. Co., 
294 U. S. 240 (1935); Home Bldg. & Loan Assn. n . 
Blaisdell, 290 U. S. 398 (1934); Louisville •& Nashville 
R. Co. v. Mottley, 219 U. S. 467 (1911). This is true 
even though the effect of the législation is to impose a 
new duty or liability based on past acts. See Lichter N. 
United States, 334 U. S. 742 (1948); Welch v. Henry, 
305 U. S. 134 (1938); Funkhouser v. Preston Co., 290 
U. S. 163 (1933).

It does not follow, however, that what Congress can 
legislate prospectively it can legislate retrospectively.

14 The Fédéral Parties suggest that since a claim for benefits 
under Part C must be filed within three years of the discovery of 
total disability due to pneumoconiosis (or the date of death), §422 
(f) (1), 30 U. S. C. §932 (f)(l) (1970 ed., Supp. IV), the operators 
will not ordinarily be liable for any disabilities maturing before 
enactment of their responsibility. See also §422 (f)(2), 30 U. S. C. 
§932 (f) (2) (1970 ed., Supp. IV). This does not hold true, how-
ever, for nonunderground operators, since Part C liability did not 
apply to them until 1972. See Black Lung Benefits Act of 1972, § 3, 
86 Stat. 153, amending §§ 401, 402 (b), (d), 411 (c)(l), (2), 422 (a), 
(h), 423 (a), 30 U. S. C. §§901, 902 (b), (d), 921 (c)(l), (2), 932 
(a), (h), 933 (a) (1970 ed., Supp. IV). In any event, we think 
the point unnecessary to our conclusion.

15 The Operators hâve not contended, however, that the Act is 
constitutionally defective insofar as it requires them to provide 
compensation for présent employées whose disabilities may stem 
from exposure that was terminated before enactment of the Act.
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The rétrospective aspects of législation, as well as the 
prospective aspects, must meet the test of due process, 
and the justifications for the latter may not suffice for 
the former. Thus, in this case the justification for the 
rétrospective imposition of liability must take into ac- 
count the possibilities that the Operators may not hâve 
known of the danger of their employées’ contracting 
pneumoconiosis, and that even if they did know of the 
danger their conduct may hâve been taken in reliance 
upon the current state of the law, which imposed no 
liability on them for disabling pneumoconiosis.16 While 
the Operators hâve clearly been aware of the danger of 
pneumoconiosis for at least 20 years,17 and while they 
hâve not specifically pressed the contention that they 
would hâve taken steps to reduce or eliminate the inci-
dence of pneumoconiosis had the law imposed liability 
upon them, we would nevertheless hesitate to approve 
the rétrospective imposition of liability on any theory of 
deterrence, cf. United States v. Peltier, 422 U. S. 531, 542 

16 Whether or not a person who could hâve anticipated the po- 
tential liability attaching to his chosen course of conduct would 
hâve avoided the liability by altering his conduct has been sig- 
nificant in at least one line of cases in this Court. In Welch v. 
Henry, 305 U. S. 134 (1938), the Court upheld against a due process 
attack a State statute enacted in 1935 taxing 1933 dividend income 
that the 1933 taxing statute had explicitly exempted. Adopting the 
view that a stockholder would hâve continued to receive corporate 
dividends even if he knew that the dividends would subsequently 
be taxed, the Court distinguished prior cases invalidating the rétro-
active taxation of gifts on the ground that the donor might hâve 
refrained from making the gift had he anticipated the tax. Id., 
at 147-148. But see Carpenter v. Wabash R. Co., 309 U. S. 23 
(1940); Louisville & Nashville R. Co. v. Mottley, 219 U. S. 467 
(1911).

17 Coal miner’s pneumoconiosis was recognized in Great Britain as 
early as 1943. It was not generally recognized in the United States 
as an entity distinct from silicosis until the 1950’s. S. Rep. No. 91- 
411, p. 8 (1969).
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(1975), or blameworthiness, cf. ibid.; De Veau v. 
Braisted, 363 U. S. 144, 160 (1960).

We find, however, that the imposition of liability for 
the effects of disabilities bred in the past is justified as 
a rational measure to spread the costs of the employées’ 
disabilities to those who hâve profited from the fruits of 
their labor—the operators and the coal consumers. The 
Operators do not challenge Congress’ power to impose 
the burden of past mine working conditions on the indus- 
try. They do claim, however, that the Act spreads costs 
in an arbitrary and irrational manner by basing liability 
upon past employment relationships, rather than taxing 
ail coal mine operators presently in business. The Oper-
ators note that a coal mine operator whose work force 
has declined may be faced with a total liability that is 
disproportionate to the number of miners currently em- 
ployed. And they argue that the liability scheme gives 
an unfair compétitive advantage to new entrants into the 
industry, who are not saddled with the burden of com-
pensation for inactive miners’ disabilities. In essence the 
Operators contend that compétitive forces will prevent 
them from effectively passing on to the consumer the 
costs of compensation for inactive miners’ disabilities, 
and will unfairly leave the burden on the early operators 
alone.

Of course, as we hâve already indicated, a substantial 
portion of the burden for disabilities stemming from the 
period prior to enactment is borne by the Fédéral Govern-
ment. But even taking the Operators’ argument at face 
value, it is for Congress to choose between imposing the 
burden of inactive miners’ disabilities on ail operators, 
including new entrants and farsighted early operators who 
might hâve taken steps to minimize black lung dangers, 
or to impose that liability solely on those early operators 
whose profits may hâve been increased at the expense of 
their employées’ health. We are unwilling to assess the
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wisdom of Congress’ chosen scheme by examining the 
degree to which the “cost-savings” enjoyed by operators 
in the pre-enactment period produced “excess” profits, 
or the degree to which the rétrospective liability imposed 
on the early operators can now be passed on to the con-
sumer. It is enough to say that the Act approaches the 
problem of cost spreading rationally; whether a broader 
cost-spreading scheme would hâve been wiser or more 
practical under the circumstances is not a question of 
constitutional dimension. See, e. g., Ferguson v. Skrupa, 
372 U. S., at 730-732; Williamson v. Lee Optical Co., 348 
U. S., at 488.

The Operators ultimately rest their due process argu-
ment on Railroad Retirement Board v. Alton R. Co., 295 
U. S. 330 (1935), in which the Court found the Railroad 
Retirement Act of 1934 to be unconstitutional. Among 
the provisions specifically invalidated as arbitrary was a 
provision for employer-financed pensions for former em-
ployées who, though not in the employ of the railroads 
at the time of enactment, had been so employed within 
the year. Assuming that the portion of Alton invalidat- 
ing this provision retains vitality,18 we find it distinguish- 
able from this case. The point of the black lung benefit 
provisions is not simply to increase or supplément a 
former employee’s salary to meet his generalized need 
for funds. Rather, the purpose of the Act is to satisfy a 
spécifie need created by the dangerous conditions under 
which the former employée labored—to allocate to the 
mine operator an actual, measurable cost of his business.

In sum, the Due Process Clause poses no bar to re- 
quiring an operator to provide compensation for a 

18 Mr. Chief Justice Hughes, joined by Justices Brandeis, Stone, 
and Cardozo, dissented from the Court’s invalidating the Railroad 
Retirement Act altogether, but agreed with the Court that the pro-
vision for allowances to former employées was arbitrary. 295 U. S., 
at 374, 389.
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former employee’s death or disability due to pneumo-
coniosis arising out of employment in its mines, even 
if the former employée terminated his employment in 
the industry before the Act was passed.

V
We turn next to a considération of the Operators’ chal-

lenge to the “presumptions” and evidentiary rules gov- 
erning adjudications of compensable disability under the 
Act.

A
The Act prescribes two alternative methods for show- 

ing “total disability,” which is a prerequisite to com-
pensation. First, a miner is “totally disabled” under the 
définition contained in § 402 (f), if pneumoconiosis, simple 
or complicated,

“prevents him from engaging in gainful employ-
ment requiring the skills and abilities comparable to 
those of any employment in a mine or mines in 
which he previously engaged with some regularity 
and over a substantial period of time.” 19

Second, if a miner can show by clinical evidence (ordi- 
narily X-ray evidence) that he is afflicted with compli-
cated pneumoconiosis, the incurable and final stage of the 
disease, then the miner is deemed to be totally disabled 
under § 411 (c) (3).20 Thus, Congress has mandated that

19 For the full text of § 402 (f) see n. 9, supra.
20 Section 411 (c)(3), as set forth in 30 U. S. C. §921 (c)(3) 

(1970 ed., Supp. IV), provides:
“ [I]f a miner is suffering or suffered from a chronic dust disease of 

the lung which (A) when diagnosed by chest roentgenogram, yields 
one or more large opacifies (greater than one centimeter in diameter) 
and would be classified in category A, B, or C in the International 
Classification of Radiographs of the Pneumoconioses by the In-
ternational Labor Organization, (B) when diagnosed by biopsy or 
autopsy, yields massive lésions in the lung, or (C) when diagnosis is 
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the final stage of the disease is always compensable if 
its existence can be shown by positive clinical evidence, 
and that any stage of the disease is compensable when 
physically disabling under the terms of § 402 (f). The 
Operators maintain that both of these standards are 
constitutionally untenable.

(1)
The Operators contend that the définition of “total 

disability” set up in § 402 (f) is unconstitutionally arbi- 
trary and irrational, because it provides for the com-
pensation of former miners who might well be employ- 
able in other lines of work, and who therefore are not 
truly disabled by their mining-generated afflictions. We 
think it patent that this attack on § 402 (f) must fail. 
A miner disabled under § 402 (f) standards has suffered 
in at least two ways: His health is impaired, and he 
has been rendered unable to perform the kind of work 
to which he has adapted himself. Whether these inter-
férences merit compensation is a public policy matter 
left primarily to the détermination of the législature. 
Cf. Geduldig v. Aiello, 417 U. S. 484 (1974). We can- 
not say that they are so insignificant as not to be a 
rational basis for compensation. Indeed, we long ago up- 
held against similar attack a workmen’s compensation 
scheme providing benefits for injuries not depriving the 
employée of his ability to work. See New York Central 
R. Co. v. Bianc, 250 U. S. 596 (1919) ; cf. Urie v. Thomp-
son, 337 U. S. 163, 181-187 (1949).

made by other means, would be a condition which could reasonably 
be expected to yield résulte described in clause (A) or (B) if diag- 
nosis had been made in the manner prescribed in clause (A) or (B), 
then there shall be an irrebuttable presumption that he is totally 
disabled due to pneumoconiosis or that his death was due to pneu-
moconiosis or that at the time of his death he was totally disabled by 
pneumoconiosis, as the case may be.”
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(2)
The District Court, relying on such cases as Stanley v. 

Illinois, 405 U. S. 645 (1972), and Vlandis v. Kline, 412 
U. S. 441 (1973), invalidated §411(c)(3)’s “irrebut- 
table presumption” of total disability due to pneumo- 
coniosis based on clinical evidence of complicated pneu- 
moconiosis. The presumption, the court explained, 

“forecloses ail fact finding as to the effect of that 
disease upon a particular coal miner .... To the 
extent that such presumption purports to making 
a finding of total disability in terms other than those 
provided by [§402 (f)] as standards for total dis-
ability, it is unreasonable and arbitrary. As written, 
section [411 (c)(3)] is violative of due process in 
precluding the opportunity to présent evidence as 
to the effect of a chronic dust disease upon an in- 
dividual in determining whether or not he is 
disabled.” 385 F. Supp., at 429-430.

We think the District Court erred in equating this case 
with those in the mold of Stanley and Vlandis.

As an operational matter, the effect of §411 (c)(3)’s 
“irrebuttable presumption” of total disability is simply 
to establish entitlement in the case of a miner who is 
clinically diagnosable as extremely ill with pneumoconi- 
osis arising out of coal mine employment.21 Indeed, the

21Although the premise of §411 (c)(3), that the miner hâve a 
“chronic dust disease of the lung,” does not explicitly provide that 
the disease must be one arising out of employment in a coal mine, 
it is clear under § 422 (a), and hence under § 415 (a) (5) as well, that 
an operator can be liable only for pneumoconiosis arising out of 
employment in a coal mine. Section 422 (a), as set forth in 30 
U. S. C. §932 (a) (1970 ed., Supp. IV), provides that Part C lia- 
bility “[shall] be applicable to each operator of a coal mine . . . 
with respect to death or total disability due to pneumoconiosis aris-
ing out of employment in such mine.”



USERY v. TURNER ELKHORN MINING CO. 23

1 Opinion of the Court

legislative history discloses that it was precisely this ad- 
vanced and progressive stage of the disease that Congress 
sought most certainly to compensate.22 Were the Act 
phrased simply and directly to provide that operators 
were bound to provide benefits for ail miners clinically 
demonstrating their affliction with complicated pneu- 
moconiosis arising ont of employment in the mines, we 
think it clear that there could be no due process objection 
to it. For, as we hâve already observed, destruction of 
earning capacity is not the sole legitimate basis for com- 
pulsory compensation of employées by their employers. 
New York Central R. Co. v. Bianc, supra. We cannot 
say that it would be irrational for Congress to conclude 
that impairment of health alone warrants compensation. 
Since Congress can clearly draft a statute to accomplish 
precisely what it has accomplished through § 411 (c) 
(3)’s presumption of disability, the argument is essen- 
tially that Congress has accomplished its resuit in an 
impermissible manner—by defining eligibility in terms 
of “total disability” and erecting an “irrebuttable pre-
sumption” of total disability upon a factual showing 
that does not necessarily satisfy the statutory définition 
of total disability. But in a statute such as this, regulat- 

22 The original House and Senate bills that gave rise to the Con-
férence bill enacted as Title IV of the Fédéral Coal Mine Health 
and Safety Act of 1969 each provided for compensation only for 
complicated pneumoconiosis. H. R. 13950, 91st Cong., Ist Sess., 
§§ 112 (b)(l), (7) (B), as it passed the House, 115 Cong, Rec. 32061 
(1969), contained the diagnostic criteria presently embodied in 
§411 (c) (3), and deemed complicated pneumoconiosis to be “to- 
tally disabling” and compensable. S. 2917, 91st Cong., Ist Sess., 
§§ 501-504, as amended on the floor, 115 Cong. Rec. 27632 
(1969), and passed, id., at 28243, established a program of intérim 
benefits for total disability due to complicated pneumoconiosis, and 
directed the Secretary of Health, Education, and Welfare to develop 
standards for determining total disability due to complicated 
pneumoconiosis.
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ing purely économie matters, we do not think that Con- 
gress’ choice of statutory language can invalidate the 
enaetment when its operation and efïect are clearly per- 
missible. Cf. Weinberger v. Salfi, 422 U. S. 749, 767- 
785 (1975); McDonald v. Board of Election, 394 U. S. 
802, 809 (1969) ; United States v. Carolene Products Co., 
304 U. S. 144, 154 (1938).

(3)
In addition to creating an irrebuttable presumption 

of total disability, § 411 (c)(3) provides that clinical évi-
dence of a miner’s complicated pneumoconiosis gives rise 
to an irrebuttable presumption that he was totally dis- 
abled by pneumoconiosis at the time of his death, and that 
his death was due to pneumoconiosis. The efïect of these 
presumptions, in particular the presumption of death due 
to pneumoconiosis, is to grant benefits to the survivors 
of any miner who during his lifetime had complicated 
pneumoconiosis arising out of employment in the mines, 
regardless of whether the miner’s death was caused by 
pneumoconiosis. The Operators raise no separate chal-
lenge to these presumptions, and we would hâve no 
occasion to comment separately on them were it not for 
the Operators’ general complaint against the application 
of the Act to employées who terminated their employ-
ment before the Act was passed. To the extent that the 
presumption of death due to pneumoconiosis is viewed 
as requiring compensation for damages resulting from 
death unrelated to the operator’s conduct, its application 
to employées who terminated their employment before 
the Act was passed would présent difficulties not en- 
countered in our prior discussion of retroactivity. The 
justification we found for the rétrospective application of 
the Act is that it serves to spread costs in a rational man- 
ner—by allocating to the operator an actual cost of his
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business, the avoidance of which might be thought to 
hâve enlarged the operator’s profits. The damage result- 
ing from a miner’s death that is due to causes other than 
the operator’s conduct can hardly be termed a “cost” of 
the operator’s business.

We think it clear, however, that the benefits author- 
ized by § 411 (c)(3)’s presumption of death due to pneu-
moconiosis were intended not simply as compensation for 
damages due to the miner’s death, but as deferred com-
pensation for injury suffered during the miner’s lifetime 
as a resuit of his illness itself. Thus, the Senate Report 
accompanying the 1972 amendments makes clear Con- 
gress’ purpose to award benefits not only to widows 
whose husbands “[gave] their lives,” but also to widows 
whose husbands “gave their health ... in the service of 
the nation’s critical coal needs.” 23

In the case of a miner who died with, but not from, 
pneumoconiosis before the Act was passed, the benefits 
serve as deferred compensation for the suffering endured 
by his dependents by virtue of his illness. And in the 
case of a miner who died with, but not from, pneumo-
coniosis ajter the Act was passed, the benefits serve an 
additional purpose: The miner’s knowledge that his dé-
pendent survivors would receive benefits serves to com- 
pensate him for the suffering he endures. In short, § 411 
(c)(3)’s presumption of death due to pneumoconiosis 
authorizes compensation for injury attributable to the 
operator’s business, and viewed as such it poses no retro- 
activity problems distinct from those considered in our 
prior discussion.

It might be suggested that the payment of benefits to 
dépendent survivors is irrational as a scheme of compen-
sation for injury suffered as a resuit of a miner’s dis-
ability. But we cannot say that the scheme is wholly 

23 S. Rep. No. 92-743, p. 8 (1972).
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unreasonable in providing benefits for those who were 
most likely to hâve shared the miner’s suffering. Nor 
can we say that the scheme is arbitrary simply because 
it spreads the payment of benefits over a period of time.24 

We might face a more difficult problem in applying 
§411(c)(3)’s presumption of death due to pneumo-
coniosis on a rétrospective basis if the presumption au- 
thorized benefits to the survivors of a miner who did 
not die from pneumoconiosis, and who during his life was 
completely unaware of and unaffected by his illness; or, 
in the case of a miner who died before the Act was 
passed, if the presumption authorized benefits to the 
survivors of a miner who did not die from pneumoconio-
sis, who nevertheless was aware of and affected by his 
illness, but whose dependents were completely unaware 
of and unaffected by his illness. But the Operators in 
their facial attack on the Act hâve not suggested that a 
miner whose condition was serious enough to activate 
the §411 (c)(3) presumptions might not hâve been af-
fected in any way by his condition, or that the family 
of such a miner might not hâve noticed it. Under the

24 Under the présent scheme, the payment of monthly benefits Js 
not without limit. Section 422 (e), as set forth in 30 U. S. C. § 932 
(e) (1970 ed., Supp. IV), quite clearly provides that “[n]o pay-
ment of benefits shall be required under this section ... (2) for 
any period prior to January 1, 1974; or (3) for any period after 
twelve years after December 30, 1969.” This time limitation, appli-
cable in Part C cases by its terms, is also applicable to transition- 
period cases by virtue of §415 (a) (5), 30 U. S. C. §925 (a) (5) 
(1970 ed., Supp. IV). Thus, the operator is fiable for monthly 
payments only for a period of eight years. The total amount 
payable to a single dépendent survivor during this period, under 
current rates, is approximately $18,900. The maximum amount 
for which the operator would be liable, if the miner had four or 
more dépendent survivors, is approximately $37,800. See n. 8, 
supra.



USERY v. TURNER ELKHORN MINING CO. 27

1 Opinion of the Court

circumstances, we décliné to engage in spéculation as to 
whether such cases may arise.25

B
Turning our attention to the statutory régulations of 

proof of § 402 (f) disability, we focus initially on the 
Operators’ challenge to the presumptions contained in 
§§ 411 (c) (1) and (2). Section 411 (c) (1) provides that 
a coal miner with 10 years’ employment in the mines 
who suffers from pneumoconiosis will be presumed to 
hâve contracted the disease from his employment.26 
Section 411 (c) (2) provides that if a coal miner with 
10 years’ employment in the mines dies from a respi- 
ratory disease, his death will be presumed to hâve been 
due to pneumoconiosis.27 Each presumption is explicitly 
rebuttable, and the effect of each is simply to shift the 
burden of going forward with evidence from the claimant 
to the operator. See Fed. Rule Evid. 301.

25 Our analysis of the rétrospective application of the § 411 (c) (3) 
presumption of death due to pneumoconiosis is, of course, fully 
applicable to the rétrospective application of any other provisions 
that might be construed to authorize benefits in the case of miners 
who die with, but not from, totally disabling pneumoconiosis. See 
§§422 (a), (c), 412(a)(2), (3), (5), 411 (a), 30 U. S. C. §§932 
(a), (c), 922 (a) (2), (3), (5), 921 (a) (1970 ed. and Supp. IV).

26 Section 411 (c)(l), as set forth in 30 U. S. C. §921 (c)(l) 
(1970 ed., Supp. IV), provides in full:
“ [I]f a miner who is suffering or suffered from pneumoconiosis was 
employed for ten years or more in one or more coal mines there 
shall be a rebuttable presumption that his pneumoconiosis arose out 
of such employment.”

27 Section 411 (c)(2), as set forth in 30 U. S. C. §921 (c)(2) 
(1970 ed., Supp. IV), provides in full:
“[I]f a deceased miner was employed for ten years or more in one 
or more coal mines and died from a respirable disease there shall be 
a rebuttable presumption that his death was due to pneumoconiosis.”
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We hâve consistently tested presumptions arising in 
civil statutes such as this, involving matters of économie 
régulation, against the standard articulated in Mobile, 
J. & K. C. R. Co. v. Turnipseed, 219 U. S. 35, 43 (1910) :

“That a legislative presumption of one fact from 
evidence of another may not constitute a déniai of 
due process of law or a déniai of the equal protection 
of the law it is only essential that there shall be 
some rational connection between the fact proved 
and the ultimate fact presumed, and that the infer- 
ence of one fact from proof of another shall not be 
so unreasonable as to be a purely arbitrary man-
date.”

See Atlantic Coast Line R. Co. v. Ford, 287 U. S. 502 
(1933); Bandini Petroleum Co. v. Superior Court, 284 
U. S. 8, 19 (1931). See also Leary v. United States, 395 
U. S. 6, 29-53 (1969); Tôt v. United States, 319 U. S. 
463, 467-468 (1943). Moreover, as we hâve recognized:

“The process of making the détermination of ration- 
ality is, by its nature, highly empirical, and in 
matters not within specialized judicial compétence 
or completely commonplace, significant weight 
should be accorded the capacity of Congress to 
amass the stuff of actual expérience and cull con-
clusions from it.” United States v. Gainey, 380 
U. S. 63, 67 (1965).

Judged by these standards, the presumptions contained 
in §§411 (c)(l) and (2) are constitutionally valid. The 
Operators focus their attack on the rationality of the 
presumptions’ bases in duration of employment. But it 
is agreed liere that pneumoconiosis is caused by breath- 
ing coal dust, and that the likelihood of a miner’s 
developing the disease rests upon both the concentration 
of dust to which he was exposed and the duration of his 
exposure. Against this scientific background, it was not
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beyond Congress’ authority to refer to exposure factors 
in establishing a presumption that throws the burden of 
going forward on the operators. And in view of the 
medical evidence before Congress indicating the notice- 
able incidence of pneumoconiosis in cases of miners with 
10 years’ employment in the mines,28 we cannot say that 
it was “purely arbitrary” for Congress to select the 10- 
year figure as a point of reference for these presumptions. 
No greater mathematical précision is required. Cf. 
Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61, 78 
(1911).

The Operators insist, however, that the 10-year pre-
sumptions are arbitrary, because they fail to account for 
varying degrees of exposure, some of which would pose 
lesser dangers than others. We reject this contention. 
In providing for a shifting of the burden of going for-
ward to the operators, Congress was no more constrained 
to require a preliminary showing of the degree of dust 
concentration to which a miner was exposed, a historical 
fact difficult for the miner to prove, than it was to 
require a preliminary showing with respect to ail other 
factors that might bear on the danger of infection. It 
is worth repeating that mine employment for 10 years 
does not serve by itself to activate any presumption of 
pneumoconiosis; it simply serves along with proof of 
pneumoconiosis under §411(c)(l) to presumptively 
establish the cause of pneumoconiosis, and along with 
proof of death from a respiratory disease under § 411 
(c) (2) to presumptively establish that death was due to 
pneumoconiosis. In its “rough accommodations,” Me- 
tropolis Theatre Co. v. Chicago, 228 U. S. 61, 69 (1913), 
Congress was surely entitled to select duration of em- 

28 See, e. g., Hearings on S. 355, supra, n. 1, at 699 (testimony of 
Dr. Wemer A. Laqueur).
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ployment, to the exclusion of the degree of dust ex- 
posure and other relevant factors, as signaling the 
point at which the operator must corne forward with 
evidence of the cause of pneumoconiosis or death, as the 
case may be. We certainly cannot say that the pre-
sumptions, by excluding other relevant factors, operate 
in a “purely arbitrary” manner. Mobile, J. & K. C. 
R. Co. v. Turnipseed, supra, at 43.

The Operators press the same due process attack upon 
the durational basis of the rebuttable presumption in 
§ 411 (c)(4), which provides, inter alia, that a miner em- 
ployed for 15 years in underground mines, who is able to 
marshal evidence demonstrating a totally disabling respi-
ratory or pulmonary impairment, shall be rebuttably pre-
sumed to be totally disabled by pneumoconiosis.29 Par-

29 Section 411 (c)(4), as set forth in 30 U. S. C. §921 (c)(4) 
(1970 ed., Supp. IV), provides in full :
“[I]f a miner was employed for fifteen years or more in one or 
more underground coal mines, and if there is a chest roentgenogram 
submitted in connection with such miner’s, his widow’s, his child’s, 
his parent’s, his brother’s, his sister’s, or his dependent’s claim under 
this subchapter and it is interpreted as négative with respect to the 
requirements of paragraph (3) of this subsection, and if other 
evidence demonstrates the existence of a totally disabling respiratory 
or pulmonary impairment, then there shall be a rebuttable presump-
tion that such miner is totally disabled due to pneumoconiosis, that 
his death was due to pneumoconiosis, or that at the time of his 
death he was totally disabled by pneumoconiosis. In the case of a 
living miner, a wife’s affidavit may not be used by itself to establish 
the presumption. The Secretary shall not apply ail or a portion 
of the requirement of this paragraph that the miner work in an 
underground mine where he détermines that conditions of a miner’s 
employment in a coal mine other than an underground mine were 
substantially similar to conditions in an underground mine. The 
Secretary may rebut such presumption only by establishing that 
(A) such miner does not, or did not, hâve pneumoconiosis, or that 
(B) his respiratory or pulmonary impairment did not arise out of, 
or in connection with, employment in a coal mine,”
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ticularly in light of the Surgeon General’s testimony at 
the Senate hearings on the 1969 Act to the effect that 
the 15-year point marks the beginning of linear increase 
in the prevalence of the disease with years spent under-
ground,30 we think it clear that the durational basis of 
this presumption is equally unassailable.

C
The Operators also challenge § 413 (b) of the Act, 

which provides that “no claim for benefits . . . shall be 
denied solely on the basis of the results of a chest roent- 
genogram [X-ray].” 31 Congress, of course, has plenary 
authority over the promulgation of evidentiary rules for 
the fédéral courts. See, e. g., Hawkins v. United States, 
358 U. S. 74, 78 (1958) ; Tôt v. United States, 319 U. S., 
at 467 ; cf. Lindsley v. Naturdl Carbonic Gas Co., supra, 
at 81. The Operators contend, however, that § 413 (b) 
déniés them due process because X-ray evidence is 
frequently the sole evidence they can marshal to rebut 
a claim of pneumoconiosis.32 We conclude that, given 
Congress’ reasoned réservations regarding the reliability 
of négative X-ray evidence, it was entitled to preclude 
exclusive reliance on such evidence.

Congress was presented with significant evidence 
demonstrating that X-ray testing that fails to disclose 
pneumoconiosis cannot be depended upon as a trust- 

30 See S. Rep. No. 92-743, p. 13 (1972).
31 See n. 12, supra.
32 The Operators frame their argument by saying that the effect 

of §413 (b) is to render the rebuttable presumptions of §411 (c) 
effectively irrebuttable. But this dressing adds nothing. Once it 
is determined that the limitation on X-ray evidence is permissible 
generally, it is irrelevant that the burden of going forward with 
some rebuttal evidence is thrown upon the operator by a permis-
sible presumption rather than by the claimant’s affirmative factual 
showing.
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worthy indicator of the absence of the disease.33 In par- 
ticular, the findings of the Surgeon General and others 
indicated that although X-ray evidence was generally the 
most important diagnostic tool in identifying the prés-
ence or absence of pneumoconiosis, when considered alone 
it was not a wholly reliable indicator of the absence of 
the disease; that autopsy frequently disclosed pneumo-
coniosis where X-ray evidence had disclosed none;34 and 
that pneumoconiosis may be masked from X-ray détec-
tion by other disease.35

Taking these indications of the unreliability of néga-
tive X-ray diagnosis at face value, Congress was faced 
with the problem of determining which side should bear 
the burden of the unreliability. On the one hand, pre- 
clusion of any reliance on négative X-ray evidence would 
risk the success of some nonmeritorious daims; on the 
other hand, reliance on uncorroborated négative X-ray 
evidence would risk the déniai of benefits in a significant 
number of meritorious cases. Congress addressed the 
problem by adopting a rule which, while preserving some 
of the utility, avoided the worst dangers of X-ray evi-
dence. Section 413 (b) does not make négative X-ray 
evidence inadmissible, or inéligible to be considered as 
ultimately persuasive evidence when taken together with 
other factors—for example, a low level of coal dust con-
centration in the operator’s mine, a relatively short dura-

33 Our attention has not been directed to any authoritative indica-
tions that X-ray evidence of the presence of pneumoconiosis is 
untrustworthy.

34 Evidence was produced at the Senate hearings showing that in 
one study “approximately 25 percent of a random sample of some 
200 coal miners whose medical records based upon X-ray findings 
showed no coal-worker’s pneumoconiosis were found on post mortem 
examination to hâve the disease.” S. Rep. No. 92-743, supra, 
at 12.

35 Id., at 9-16; H. R. Rep. No. 92-460, pp. 8-10 (1971).
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tion of exposure to coal dust, or the likelihood that the 
miner is disabled by some other cause.36 The prohibition 
is only against sole reliance upon négative X-ray evidence 
in rejecting a claim.

The Operators attack the limitation on the use of nég-
ative X-ray evidence by suggesting that Congress’ con-
clusion as to the unreliability of négative X-ray evidence 
is constitutionally unsupportable. Relying on other evi-
dence submitted to Congress in 1972,37 the Operators con- 
tend that the consensus of medical judgment on the 
question is that good quality X-ray evidence does reliably 
indicate the presence or absence of pneumoconiosis. In 
essence, the Operators seek a judicial reconsideration of 
the judgment of Congress on this issue. But the relia- 
bility of négative X-ray evidence was debated forcefully 
on both sides before the Congress, and the Operators 
here suggest nothing new to add to the debate; they are 
simply dissatisfied with Congress’ conclusion. As we 
hâve recognized in the past, however, when it cornes to 
evidentiary rules in matters “not within specialized ju-
dicial compétence or completely commonplace,” it is 
primarily for Congress “to amass the stuff of actual ex- 

36 Section 413 (b) directs additionally that
“ [i]n determining the validity of claims under this part, ail relevant 
evidence shall be considered, including, where relevant, medical tests 
such as blood gas studies, X-ray examination, electrocardiogram, 
pulmonary function studies, or physical performance tests, and any 
medical history, evidence submitted by the claimant’s physician, or 
his wife’s affidavits, and in the case of a deceased miner, other 
appropriate affidavits of persons with knowledge of the miner’s 
physical condition, and other supportive materials.” 30 U. S. C. 
§923 (b) (1970 ed., Supp. IV).

37 This evidence was brought to the hearings by the Social Secu- 
rity Administration, whose rules the § 413 (b) limitation was 
designed to overrule, and was credited by the minority of the House 
Committee on Education and Labor. H. R. Rep. No. 92-460, 
supra, at 22, 29-30.
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perience and cull conclusions from it.” United States v. 
Gainey, 380 U. S., at 67. It is sufficient that the evi-
dence before Congress showed doubts about the relia- 
bility of négative X-ray evidence. That Congress ulti- 
mately determined “to résolve doubts in favor of the 
disabled miner” 38 does not render the enactment arbi- 
trary under the standard of rationality appropriate to 
this législation.

D
Finally, the Operators challenge the limitation on re- 

buttal evidence contained in § 411 (c) (4). That section, 
as we hâve indicated, provides that a miner employed 
for 15 years in underground mines who is able to demon- 
strate a totally disabling respiratory or pulmonary im-
pairment shall be rebuttably presumed to be totally 
disabled by pneumoconiosis, and his death shall be rebut-
tably presumed to be due to pneumoconiosis. The final 
sentence of § 411 (c) (4) provides that

“[t]he Secretary may rebut [the presumption pro- 
vided herein] only by establishing that (A) such 
miner does not, or did not, hâve pneumoconiosis, or 
that (B) his respiratory or pulmonary impairment 
did not arise out of, or in connection with, employ- 
ment in a coal mine.”

The effect of this limitation on rebuttal evidence is, 
inter alia, to grant benefits to any miner with 15 years’ 
employment in the mines, if he is totally disabled by 
some respiratory or pulmonary impairment arising in 
connection with his employment, and has a case of pneu-
moconiosis. The Operators contend that this limitation 
erects an impermissible irrebuttable presumption, because 
it establishes liability even though it might be medically 
demonstrable in an individual case that the miner’s

38 S. Rep. No. 92-743, supra, at 11.
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pneumoconiosis was mild and did not cause the dis-
ability—that the disability was wholly a product of other 
disease, such as tuberculosis or emphysema. Disability 
due to these diseases, as the Operators note, is not other- 
wise compensable under the Act.

The District Court, concluding that the quoted limita-
tion on rebuttal evidence applied against an operator in 
a § 415 transition-period case, and recognizing that pneu-
moconiosis is not inherently disabling in the § 402 (f) 
sense, judged this limitation unconstitutional on the 
ground that it deprived an operator of a factual dé-
fense—that the miner is not “totally disabled” due to 
pneumoconiosis under § 402 (f). Additionally, reading 
the second part of the § 411 (c) (4) limitation on rebuttal 
to preclude an operator’s defense that the disease did not 
arise out of employment in the particular mines for 
which it was responsible, the District Court found this 
aspect of §411 (c)(4) unconstitutional as well.

The Fédéral Parties urge on their cross-appeal that 
these constitutional judgments are erroneous. We need 
not inquire into the constitutional questions raised by 
the District Court, however, because we think it clear 
as a matter of statutory construction that the § 411 (c) 
(4) limitation on rebuttal evidence is inapplicable to 
operators. By the language of §411 (c)(4), the limita-
tion applies only to “the Secretary” and not to an opera-
tor seeking to avoid liability under § 415 or § 422. And 
this plain language is fortified by the legislative history. 
The Senate Report on §411 (c) (4) specifically States 
that the limitation on rebuttal applies to the Secretary 
of Health, Education, and Welfare, but nowhere sug- 
gests that it binds an operator.39

39Id., at 12. Similarly, the Conférence Report refers to the 
limitation only as running against “the Secretary.” S. Conf. Rep. 
No. 92-780, p. 8 (1972); H. R. Conf. Rep. No. 92-1048; p 8 
(1972).
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While apparently recognizing that the §411 (c) (4) 
limitation on rebuttal evidence could not apply against 
an operator in a Part C détermination, the District Court 
believed that the limitation bound an operator in the 
détermination of a claim filed during the § 415 transition 
period, “[s]ince under section [415] the operator is 
bound by the Secretary’s finding of liability under Part 
B.” 385 F. Supp., at 430. In so concluding, the District 
Court was in error. First, it would appear, again from 
the plain language of the statute, that the reference to 
“the Secretary” in § 411 (c) (4) does not refer to the Sec- 
retary of Labor. On the contrary, § 402 (c), 30 U. S. C. 
§ 902 (c), quite plainly defines “Secretary” when used 
in Part B, including § 411, as meaning the Secretary of 
Health, Education, and Welfare, not the Secretary of 
Labor. The Senate Report referred to above confirms 
this conclusion. Even assuming, however, that the § 411 
(c)(4) limitation on rebuttal by “the Secretary” may 
be taken to bind the Secretary of Labor insofar as he 
was required to pay benefits for which the United 
States was liable during the transition period, § 415 
(a)(l), we hâve found nothing in the statute or in its 
legislative history to suggest that an operator is simi- 
larly bound because the Secretary of Labor is also to 
adjudicate the operator’s liability. §415 (a) (5). In- 
deed, such a reading would render a mine operator bound 
by the rebuttal limitation in § 415 transition-period 
cases, although not so bound in cases filed thereafter 
under Part C. And that resuit would be contrary 
to the language of § 415 (a) (5), which prescribes that an 
operator “shall be bound by the détermination of the 
Secretary of Labor [on a § 415 transition-period claim] 
as if the claim had been filed pursuant to part C.”

In short, we conclude that the Act does not itself 
limit the evidence with which an.operator may rebut the
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§411 (c)(4) presumption. Accordingly, we vacate the 
order of the District Court declaring the §411 (c)(4) 
limitation on rebuttal evidence unconstitutional and en- 
joining the Secretary of Labor from limiting evidence in 
rebuttal to the § 411 (c)(4) presumption. Cf. Van Lare 
v. Hurley, 421 U. S. 338, 344 (1975); United States v. 
Munsingwear, Inc., 340 U. S. 36 (1950).

We are aware that régulations promulgated in 1972 by 
the Secretary of Health, Education, and Welfare under 
his § 411 (b) authorization, 20 CFR §§ 410.414, 410.454 
(1975), applicable to Part C déterminations under § 422 
(h), and expressly adopted in 1973 by the Secretary of 
Labor, 20 CFR pt. 718 (1975), authorize limitations on 
rebuttal evidence similar to those contained in § 411 (c) 
(4), and appear to apply in déterminations of an opera- 
tor’s liability. But the Operators’ amended complaint 
never challenged the statutory or constitutional validity 
of these régulations.40 Particularly in the absence of 
any mention of the régulations in the opinion and judg- 
ment of the District Court, or in the briefs and oral argu-
ments of the parties, we find it inappropriate to consider 
their statutory or constitutional validity at this stage.41

40 It follows from our discussion of the §411 (c)(4) limitation on 
rebuttal that these régulations cannot stand as authoritative ad-
ministrative interprétations of the statute itself. But the rôle of 
régulations is not merely interprétative; they may instead be 
designedly créative in a substantive sense, if so authorized. See, 
e. g., Mouming v. Family Publications Service, Inc., 411 U. S. 356 
(1973), If the régulations promulgated here are to be upheld, it 
must be in this latter sense.

41 We see no reason to remand the case to the three-judge District 
Court for the purpose of determining whether the Operators should 
be granted leave to amend their complaint to include a statutory 
and constitutional challenge to the régulations. The three-judge 
court remanded to a single judge ail questions regarding the validity 
of régulations challenged in the Operators’ complaint, and that 
portion of the case is pending before a single judge. Any motion 
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VI
In sum, the challenged provisions, as construed, are 

constitutionally sound against the Operators’ facial at- 
tack. The judgment of the District Court as appealed 
from in No. 74—1316 is affirmed. The judgment of the 
District Court as appealed from in No. 74-1302 is re- 
versed, except insofar as it déclarés unconstitutional, and 
enjoins the operation of, the limitation on rebuttal evi-
dence contained in §411 (c)(4) of the Act. In this 
latter respect, the judgment in No. 74—1302 is vacated, 
and the case remanded with directions to dismiss.

It is so ordered.

The  Chief  Justice  concurs in the judgment.

Mr . Justice  Stevens  took no part in the considéra-
tion or decision of these cases.

Mr . Justic e Powell , concurring in part and concur- 
ring in the judgment in part.

Appellants in No. 74r-1316, the Operators, challenge as 
unconstitutional the rétroactive obligations imposed on 
them by the Fédéral Coal Mine Health and Safety Act of 
1969 (Act), 83 Stat. 792, as amended by the Black Lung 
Benefits Act of 1972, 86 Stat. 150, 30 U. S. C. § 901 et 
seq. (1970 ed. and Supp. IV). The Court rejects their 
contention in Part IV of its opinion. I concur in the 
judgment as to Part IV, and concur in other portions of 
the opinion not inconsistent with the views herein 
expressed.

I
Coal miner’s pneumoconiosis was not recognized in the 

United States until the 1950’s, and there was no fédéral

for leave to amend the complaint to include a challenge to any 
additional régulations can be addressed to that single judge.
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législation, providing benefits to its victims until the 
enactment of this statute in 1969. In Title IV of the 
Act, Congress significantly redefined the respective rights 
and obligations of miners and their employers in regard 
to this disease by establishing a benefits scheme to com- 
pensate victims of pneumoconiosis.1 Under Title IV 
miners who filed daims before July 1, 1973, are to collect 
benefits from the Fédéral Government, §§411-414, 30 
U. S. C. §§921-924 (1970 ed. and Supp. IV).2 Miners 
filing daims after June 30, 1973, are to collect benefits 
until 1981, see ante, at 26 n. 24, from their individual 
employers. §§ 415, 421-431, 30 U. S. C. §§ 925, 931-941 
(1970 ed. and Supp. IV).3 Under the statute, the class 
of claimants to which individual employers are liable in- 
cludes both (i) miners employed at the time of or after 
enactment and (ii) miners no longer employed in the 
industry at the time of enactment (former miners).

The unprecedented feature of the Act is that miners 
may be eligible to receive benefits from a particular coal- 
mining concern even if the miner was no longer em-
ployed in the industry at the time of enactment. The

1 Title II of the Act prescribes the maintenance of less hazardous 
mine conditions in the future. § 201 et seq., 30 U. S. C. § 841 et 
seq.

2 As does the Court, I simplify by not distinguishing between 
claims by employées and daims by their survivors. See ante, at 15 
n. 13.

3 Claims filed between July 1, 1973, and December 31, 1973, were 
to be paid by the Fédéral Government until December 31,1973, after 
which they became the responsibility of individual mining concems. 
§415, 30 U. S. C. §925 (1970 ed., Supp. IV). Liability on the part 
of individual mining concerns arises only if the claimant does not 
hâve recourse to an applicable state workmen’s compensation pro- 
gram approved by the Secretary of Labor, §§ 421-422, 30 U. S. C. 
§§931-932 (1970 ed. and Supp. IV), but no such state programs 
hâve been approved. See ante, at 8-9.
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Department of Labor already has made initial déter-
minations of liability against one of the Operators and 
in favor of claimants whose employment terminated 
décades ago.4

II
The Operators do not challenge their liability to miners 

employed at the time of or after enactment, a liability 
which accords with familiar principles of workmen’s 
compensation.5 They contend, however, that a statu- 
tory liability to former miners has been imposed in vio-
lation of the Fifth Amendment guarantee against arbi- 
trary, irrational, or discriminatory législation, see, e. g., 
Richardson v. Belcher, 404 U. S. 78, 81 (1971), as there

4 Favorable initial déterminations hâve been made for claimants 
who left mine work in 1923, 1927, 1931, 1932, 1937, 1943, 1946, 
and 1948. Brief for Operators 30 n. 1. These déterminations 
rebut the fédéral parties’ suggestion that in combination the initial 
period of fédéral liability and the statute of limitations specified in 
§422 (f)(l), 30 U. S. C. §932 (f)(l) (1970 ed., Supp. IV), will 
prevent employer liability to miners who left the industry before 
passage of the Act. See ante, at 16 n. 14.

5 Congress apparently recognized that the employers burdened 
by rétroactive liability were not blameworthy. Senator Javits, who 
played a significant rôle in the development of individual-employer 
liability, see Brief for Operators 34, thought that the “blâme” 
for past neglect must be shared by “ail of us,” including “the in-
dustry, the medical profession, and the Government—particularly 
the Public Health Service.” House Committee on Education and 
Labor, 91st Cong., 2d Sess., Legislative History/Fédéral Coal 
Mine Health and Safety Act 338 (Committee Print 1970), 115 
Cong. Rec. 27627 (1969) (floor remarks).

The rétroactive nature of the liability makes deterrence an in- 
sufiicient justification. In their prospective application, it is ra- 
tional for Title IV and other workmen’s compensation schemes to 
disadvantage competitively employers who take less effective pré-
cautions to protect their employées. But only prospective liability 
créâtes an incentive for occupational safety measures.
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is no rational justification for imposing liability to 
former miners upon individual mine owners.

The Court recognizes that its évaluation of the ra- 
tionality of the employers’ challenged liability must take 
into account the rétroactive nature of the liability:

“The rétrospective aspects of législation, as well 
as the prospective aspects, must meet the test of due 
process, and the justifications for the latter may not 
suffice for the former. Th us, in this case the justifi-
cation for the rétrospective imposition of liability 
must take into account the possibilities that the 
Operators may not hâve known of the danger of 
their employées’ contracting pneumoconiosis, and 
that even if they did know of the danger their con- 
duct may hâve been taken in reliance upon the 
current state of the law . . . .” Ante, at 17.

The Court then acknowledges that the Act would not be 
justified “on any theory of deterrence ... or blame- 
worthiness.” Ante, at 17-18. It nonetheless sustains the 
provision for rétroactive liability, reasoning as follows:

“We find . . . that the imposition of liability for 
the effects of disabilities bred in the past is justified 
as a rational measure to spread the costs of the em-
ployées’ disabilities to those who hâve profited from 
the fruits of their labor—the operators and the coal 
consumers.” Ante, at 18.
“We are unwilling to assess the wisdom of Congress’ 
chosen scheme by examining the degree to which the 
‘cost-savings’ enjoyed by operators in the pre-enact- 
ment period produced ‘excess’ profits, or the degree 
to which the rétrospective liability imposed on the 
early operators can now be passed on to the con-
sumer. It is enough to say that the Act approaches 
the problem of cost-spreading rationally . . . .” 
Ante, at 18-19.
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In my view whether the rétroactive liability is consti- 
tutional is a considerably doser question than the Court’s 
treatment suggests. The rationality of rétrospective lia-
bility as a cost-spreading device is highly questionable.

If coal-mining concerns actually enjoyed “excess” 
profits in the pre-enactment period by virtue of their 
nonliability for pneumoconiosis, and if such profits could 
be quantified in some discernible way, Congress ration- 
ally could impose rétrospective liability for the benefit 
of the miners concerned. But, in this context, the term 
“excess profits” must mean profits over and above 
those that operators would hâve made in years and 
décades past if they had set aside from current op-
erations funds sufficient to provide compensation, al- 
though under no obligation to do so. It is unlikely 
that such profits existed. The coal industry is highly 
compétitive and prices normally are determined by mar-
ket forces. One therefore would expect that, had a 
compensation incrément been added to operating costs, 
the operators over the long term simply would hâve 
passed most of it on to consumers, thereby leaving 
their profitability relatively unaffected. In short, the 
talk of “excess profits” in any realistic sense is wholly 
spéculative.

Nor can I accept without serious question the Court’s 
view that the costs now imposed by the Act may be 
passed on to consumers. Firms burdened with rétro-
active payments must meet that expense from current 
production and current sales in a market where prices 
must be compétitive with the prices of firms not so 
burdened. One ordinarily would expect that if burdened 
firms are to meet both compétitive prices and their rétro-
active obligations, their profits necessarily will be less 
than those of their competitors. Thus, the burdened 
firms in ail likelihood will hâve to bear the costs of the
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rétroactive liability rather than pass those costs on 
to consumers. And they must bear such costs quite 
without regard to whether “excess profits” may hâve 
been made in some earlier years.6

In some industries conditions might be such that the 
cost of retroactively imposed benefits could be spread 
to consumers. It seems most unlikely, however, that 
the coal industry is such an industry. A notable fact 
about coal mining is that the industry currently employs 
only about 150,000 persons, whereas in 1939 it employed 
nearly 450,000. Brief for Operators 24. The reduced 
scale of employment in the coal industry, combined with 
the liability to former miners and their survivors, means 
that rétroactive obligations almost certainly will be dis- 
proportionate to the scale of current operations.7 More-
over, it is unlikely that liability to former miners will be 
distributed randomly across the industry, as it is dictated 
by historical patterns that may be wholly unrelated to the 
présent contours of the industry. Two examples are il-
lustrative: (i) Some coal-mining concerns hâve been in 
the mining business for décades, while some competitors 
hâve commenced operation more recently. The exposure 
of the former group to daims of employées long separated 
from active employment is likely to be significantly 

6 It is, of course, impossible to spread the cost to “coal consumers” 
who “profited from the fruits of [former employées’] labor.” Ante, 
at 18. A coal-mining concern cannot retroactively increase its prices 
to the former customers who benefited from the pre-1969 labors 
of former miners. The only consumers, therefore, who could bear 
these burdens are those who purchase coal currently. But in a 
free market such customers cannot be expected to pay a réparation 
add-on for coal produced by disadvantaged coal companies when the 
same product is readily obtainable from others at a lower price.

7 Indeed, the number of former miners and survivors whom an 
individual employer is obliged to compensate could be larger than 
the employer’s présent work force.
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greater than that of their competitors. (ii) Some com- 
panies engaged in coal mining in years past on a much 
larger scale and with many more employées than cur- 
rently. This is not an unusual situation in a “depleting 
asset” industry, where smaller companies often lack the 
resources with which to continue the acquisition and de-
velopment of new properties. Stronger competitors, on 
the other hand, may hâve operated on a constant or an 
increasingly large scale.8 In each case the competitively 
disadvantaged companies may be unable to spread a 
substantial portion of their costs to consumers. In view 
of these considérations it is unrealistic to think that the 
Act will spread costs to “the operators and the coal con-
sumers,” ante, at 18, and thus I question the Court’s 
conclusion that the Act is rational in imposing rétro-
active liability.

III
Despite the foregoing, I must concur in the judgment 

on the record before us. Congress had broad discrétion 
in formulating a statute to deal with the serious problem 
of pneumoconiosis affecting former miners. E. g., Rich-
ardson v. Belcher, 404 U. S. 78 (1971) ; cf. Williamson v. 
Lee Optical Co., 348 U. S. 483 (1955). Nor does the 
Constitution require that législation on économie matters 
be compatible with Sound économies or even with normal 
fairness. As a resuit, économie and remédiai social 
enaetments carry a strong presumption of constitution- 
ality, e. g., United States v. Carolene Products Co., 304 
U. S, 144, 148 (1938), and the Operators had the heavy 
burden of showing the Act to be unconstitutional.

8 In addition, the incidence of liability to former miners may be 
skewed artificially by the régulation imposing liability upon the com-
pany which last employed the claimant without regard to previous 
employment with other companies. 20 CFR § 725.311 (1975). The 
validity of this régulation remains to be considered. See ante, at 14.
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The constitutionality of the rétrospective liability in 
question here ultimately turns on the sophisticated ques-
tions of économie fact suggested above, and these facts 
are likely to vary widely among the Operators.9 In this 
case, however, decided on the cross-motions for summary 
judgment, the Operators hâve failed to make any jactual 
showings that support their sweeping assertions of irra- 
tionality. Although I find these assertions strongly sug-
gestive that Congress has acted irrationally in pursuing 
a legitimate end, I am not satisfied that they are suf- 
ficient—in the absence of appropriate factual support—to 
override the presumption of constitutionality. Accord- 
ingly, I agréé that the fédéral parties were entitled to 
summary judgment on this record.

Mr . Justice  Stewar t , with whom Mr . Justice  Rehn - 
quist  joins, concurring in part and dissenting in part.

While in ail other respects joining the opinion and 
judgment of the Court, I cannot accept the Court’s con-
clusion, ante, at 36-37, that the limitation on rebuttal 
evidence in § 411 (c)(4), 30 U. S. C. § 921 (c) (4) (1970 
ed., Supp. IV), is inapplicable to “transition” détermi-
nations under § 415 insofar as those déterminations bind 
operators. Section 415 (a) (5), as set forth in 30 U. S. C. 
§ 925 (a) (5) (1970 ed., Supp. IV), provides that an 
“operator . . . shall be bound by the détermination of the 
Secretary of Labor [on a transition] claim as if the 
claim had been filed pursuant to part C of this subehap- 
ter and section 932 of this title had been applicable to 
such operator.” As the Court correctly observes, the 
critical question is thus whether the §411 (c)(4) limi-

91 would not foreclose the possibility that a particular coal-mining 
concem, in a proper case, may be able to show that the impact of 
the Act on its operations is irrational. Cf. ante, at 26-27.
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tation would apply “if the claim had been filed pursuant 
to part C . . . and section 932 ... T

The Court reads the “plain language” of § 411 (c)(4), 
and in particular the reference to “the Secretary [of 
Health, Education, and Welfare],” to mean that “the 
limitation applies only to The Secretary’ and not to an 
operator seeking to avoid liability under § 415 [30 
U. S. C. § 925] or § 422 [30 U. S. C. § 932].” Ante, at 
35. This reading, the Court concludes, is “fortified by 
the legislative history” and in particular by the “Senate 
Report on §411 (c)(4) [which] specifically States that 
the limitation on rebuttal applies to the Secretary of 
Health, Education, and Welfare, but nowhere suggests 
that it binds an operator.” Ibid.

The Court’s analysis omits any considération of the 
effect of § 430, as set forth in 30 U. S. C. § 940 (1970 ed., 
Supp. IV), which provides as follows:

“The amendments made by the Black Lung Bene-
fits Act of 1972 to part B of this subchapter shall, 
to the extent appropriate, also apply to [Part C] : 
Provided, That for the purpose of determining the 
applicability of the presumption established by sec-
tion 921 (c) (4) of this title to daims filed under this 
part, no period of employment after June 30, 1971, 
shall be considered in determining whether a miner 
was employed at least fifteen years in one or more 
underground mines.”

Since the limitation on rebuttal evidence in § 411 (c)(4) 
was created by the “amendments made by the Black 
Lung Benefits Act of 1972,” it would seem to follow that 
the limitation applies to Part C déterminations. This 
inference is reinforced by the Senate Report, which 
stated :

“New section 430 requires that amendments to
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part B be applied, wherever appropriate, to part 
C. . . .

“Questions were raised during the Committee de-
liberations over whether the amendments to part B 
would automatically be applicable, where appropri-
ate, to part C.

“Although it would appear clear that the same 
standards are to govern, the Committee concluded 
that it would be best to so specify.

“It is contemplated by the Committee that the 
applicable portions of following sections of part B, 
as amended, would apply to part C: section 411, sec-
tion 412 (except the last sentence of subsection (b) 
thereof), section 413, and section 414.” S. Rep. No. 
92-743, p. 21 (1972).

See also id., at 33.
The only play in the tight linkage of Part C to the 

amendments to Part B is that afforded by the proviso 
in § 430 and by the phrase “to the extent appropriate” 
which appears in that section. The proviso does not re- 
move the rebuttal limitation, but it does alter § 411 (c) 
(4)’s allocation of the burden of proof in another cru-
cial respect: It limits the period of employment which 
may be considered for purposes of determining the appli- 
cability of the presumption. The presence of the proviso 
is relevant in two respects. First, it underscores the basic 
applicability to Part C déterminations of the §411 (c) (4) 
rebuttal presumption. Second, it demonstrates that 
Congress knew how to place a significant limitation on 
the applicability of that presumption when it chose to 
do so.

The care and précision which Congress used in drafting 
this qualifying language bears on the propriety of read- 
ing the phrase “to the extent appropriate” as obliquely 
qualifying the applicability of the rebuttal limitation to 
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Part C déterminations. That limitation is part and par- 
cel of an elaborate réallocation of the burden of proving 
disability resulting from pneumoconiosis. Under prior 
Social Security procedure “if an X-ray [did] not show 
totally disabling pneumoconiosis, no further processing 
of a claim [was] allowed. Thus, any further evidence of 
disability [was] not allowed if the X-ray show[ed] nég-
ative.” S. Rep. No. 92-743, supra, at 11. This heavy 
reliance on X-ray evidence had unfortunate conséquences 
for coal miners because of the inability of X-ray exami-
nations to detect pneumoconiosis in some instances. 
Congress responded to this particular problem by

“prohibiting déniai of a claim solely on the basis of 
an X-ray, by providing a presumption of pneumo-
coniosis for miners with respiratory or pulmonary 
disability where they hâve worked 15 years or more 
in a coal mine, and by requiring the Social Security 
Administration to use tests other than the X-ray to 
establish the basis for a judgment that a miner is or 
is not totally disabled due to pneumoconiosis.” 
Ibid.

The 15-year rebuttable presumption embodied in § 411 
(c) (4) was perhaps the most significant feature of Con-
gress’ response. Based in part on testimony of the Surgeon 
General that “[f]or work periods greater than 15 years 
underground, there was a linear increase in the prevalence 
of the disease with years spent underground,” S. Rep. No. 
92-743, supra, at 13, the presumption embodied a congres- 
sional decision to “giv[e] the benefit of the doubt,” id., at 
11, to a spécifie class of claimants totally disabled by respi-
ratory or pulmonary impairments who could not prove by 
X-ray evidence that the impairment resulted from pneu-
moconiosis. The presumption was rebuttable only if the 
respondent could show either that “(A) such miner does 
not, or did not, hâve pneumoconiosis, or that (B) his 
respiratory or pulmonary impairment did not arise out of,
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or in connection with, employment in a coal mine.” 
§411 (c)(4), 30 U. S. C. §921 (c) (4) (1970 ed., Supp. 
IV).

It is difîicult to believe that Congress would hâve 
used the phrase “to the extent appropriate” in § 430 to 
withdraw the protection of the rebuttal limitation under 
Part C while retaining the rebuttable presumption of 
which it is an intégral part. Such an interprétation is 
inconsistent with the care Congress displayed in draft- 
ing the § 430 proviso. Moreover, it leads necessarily to 
other improbable results. The Court’s approach, for in-
stance, necessarily implies that Congress extended the 
benefit of the §411 (c)(4) presumption to “surface, as 
well as underground, miners [in specified circum- 
stances],” S. Rep. No. 92-743, supra, at 2, with the inten-
tion that the protection would lapse as soon as Part C 
came into play. The relevant sentence in §411 (c)(4) 
States that “[t]he Secretary [of Health, Education, and 
Welfare] shall not apply ail or a portion of the require- 
ment of this paragraph that the miner work in an under-
ground mine where he détermines that conditions of a 
miner’s employment in a coal mine other than an under-
ground mine were substantially similar to conditions in 
an underground mine.” (Emphasis added.) If the opér-
ative principle is that provisions in §411 (c)(4) which 
bind “the Secretary [of Health, Education, and Wel-
fare]” are automatically “inappropriate” for Part C pro- 
ceedings, then surface miners would be stripped of the 
benefits of § 411 (c) (4) as soon as the legislative scheme 
enter s its transitional stage.

Moreover, the Court’s reading of the statute is 
anomalous in terms of the overall structure of Part C. 
The primary goal of Congress in framing Part C was to 
transfer adjudicatory responsibilities over coal miners’ 
pneumoconiosis daims to state workmen’s compensation 
tribunals, but only if the state compensation law was 
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found by the Secretary of Labor to provide “standards 
for determining death or total disability due to pneu- 
moconiosis . . . substantially équivalent to . . . those 
standards established under part B of this subchap- 
ter . . . .” § 421 (b)(2)(C), as set forth in 30 U. S. C. 
§931 (b) (2) (C) (1970 ed., Supp. IV). One of the 
Part B standards is the rebuttal limitation in § 411 
(c)(4). Thus, the Secretary of Labor would not be 
empowered to approve a state law which did not contain 
a “substantially équivalent” evidentiary limitation.

The délégation of adjudicatory responsibility to the 
Secretary of Labor under Part C was a backstop meas- 
ure, intended to provide a forum for présentation of 
daims during any period after January 1, 1974, when a 
state workmen’s compensation law was not included on 
the Secretary of Labor’s list of state laws with provisions 
“substantially équivalent” to those in Part B. § 421 (a), 
30 U. S. C. § 931 (a) (1970 ed., Supp. IV). See S. Rep. 
No. 92-743, supra, at 19-21. Since the very reason for 
withholding approval of a state law and providing an 
alternative fédéral forum is lack of “substantial équiva-
lence” between the state-law provisions and the “stand-
ards established under part B,” including the rebuttal 
limitation in §411 (c)(4), it would be anomalous if the 
substitute fédéral forum could employ evidentiary rules 
which deviate substantially from those in Part B.

The statutory language and legislative history simply 
will not yield such an unlikely resuit. The phrase “to 
the extent appropriate” in § 430, 30 U. S. C. § 940 (1970 
ed., Supp. IV), plainly refers to language in Part B 
which has no relevance to Part C, notably the language 
that spécifiés that “the Secretary [of Health, Education, 
and Welfare]” is to hâve certain adjudicative responsi- 
bilities. These are the references that are not “appro-
priate” under Part C, because Part C transfers adjudica-
tive responsibilities to the States or, in the alternative,
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to the Secretary of Labor. The obvious purpose of the 
phrase “to the extent appropriate” is to accommodate 
minor linguistic variations resulting from this transfer of 
responsibility. Thus, the interaction of the phrase “to 
the extent appropriate” and the reference to “the Secre-
tary” in the rebuttal limitation of §411 (c)(4) does not 
render the entire limitation “inappropriate” to Part C 
proceedings; it merely renders the reference to “the Sec-
retary” inappropriate under Part C.

It is significant that the Court’s interprétation of 
§411 (c)(4)’s rebuttal limitation is not urged or even 
suggested by any party to this suit. The Fédéral Parties’ 
position is that the District Court erred by reading § 411 
(c)(4) to foreclose a showing that would réfuté total 
disability. That position is clearly correct. The § 411 
(c) (4) presumption cornes into play only after the claim- 
ant establishes total disability. See §411 (c) (4), 30 
U. S. C. § 921 (c)(4) (1970 ed., Supp. IV) (“and if other 
evidence demonstrates the existence of a totally disabling 
respiratory or pulmonary impairment, then there shall be 
a rebuttable presumption ...”). In addition, the Dis-
trict Court ruled that § 411 (c)(4) places upon a spécifie 
coal mine owner the burden of proving that the respira-
tory or pulmonary disease did not arise out of coal mine 
employment. The Fédéral Parties urge that this con-
struction is erroneous, because it overlooks the fact that 
under § 422 (c), 30 U. S. C. § 932 (c), a spécifie operator 
can also defeat liability by showing that the disability 
did not arise, even in part, out of employment in his 
mine during the period when he operated it. Again, the 
Fédéral Parties are clearly correct. If the operator makes 
the § 422 (c) showing, then the §411 (c) (4) presump-
tion—and the rebuttal limitation—is irrelevant. Ac- 
cordingly, I would reverse the District Court’s ruling 
that the §411 (c) (4) rebuttal limitation violâtes the 
Constitution.
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PLANNED PARENTHOOD OF CENTRAL MIS-
SOURI et  al . v. DANFORTH, ATTORNEY

GENERAL OF MISSOURI, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF MISSOURI

No. 74-1151. Argued March 23, 1976—Decided July 1, 1976*

Two Missouri-licensed physicians, one of whom performs abortions 
at hospitals and the other of whom supervises abortions at Planned 
Parenthood, a not-for-profit corporation, brought suit, along with 
that organization, for injunctive and declaratory relief challeng- 
ing the constitutionality of the Missouri abortion statute. The 
provisions under attack are: §2 (2), defining “viability” as “that 
stage of fêtai development when the life of the unborn child 
may be continued indefinitely outside the womb by natural or 
artificial life-supportive Systems”; §3(2), requiring that before 
submitting to an abortion during the first 12 weeks of preg- 
nancy a woman must consent in writing to the procedure 
and certify that “her consent is informed and freely given 
and is not the resuit of coercion”; §3(3), requiring, for 
the same period, the written consent of the spouse of a woman 
seeking an abortion unless a licensed physician certifies that the 
abortion is necessary to preserve the mother’s life; §3 (4), re-
quiring, for the same period, and with the same proviso, the 
written consent of a parent or person in loco parentis to the 
abortion of an unmarried woman under âge 18; §6 (1), requir-
ing the physician to exercise professional care to preserve the 
fétus’ life and health, failing which he is deemed guilty of man- 
slaughter and is liable in an action for damages; § 7, declaring an 
infant who survives an attempted abortion not performed to save 
the mother’s life or health an abandoned ward of the State, and 
depriving the mother and a consenting father of parental rights; 
§ 9, prohibiting after the first 12 weeks of pregnancy the abortion 
procedure of saline amniocentesis as “deleterious to maternai 
health”; and §§ 10 and 11, prescribing reporting and recordkeeping

*Together with No. 74-1419, Danforth, Attorney General of 
Missouri v. Planned Parenthood of Central Missouri et al., also 
on appeal from the same court.
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requirements for health facilities and physicians performing abor- 
tions. The District Court ruled that the two physicians had “ob-
vions standing” to maintain the suit and that it was therefore 
unnecessary to détermine if Planned Parenthood also had stand-
ing. On the merits, the court upheld the foregoing provisions with 
the exception of §6(l)’s professional-skill requirement, which 
was held to be “unconstitutionally overbroad” because it failed to 
exclude the pregnancy stage prior to viability. Held:

1. The physician-appellants hâve standing to challenge the fore-
going provisions of the Act with the exception of § 7, the consti- 
tutionality of which the Court déclinés to décidé. Doe v. Bolton, 
410 U. S. 179. P. 62, and n. 2.

2. The définition of viability in § 2 (2) does not conflict with the 
définition in Roe n . Wade, 410 U. S. 113, 160, 163, as the 
point at which the fétus is “potentially able to live outside 
the mother’s womb, albeit with artificial aid,” and is presumably 
capable of “meaningful life outside the mother’s womb.” Section 
2 (2) maintains the flexibility of the term “viability” recognized 
in Roe. It is not a proper legislative or judicial function to fix 
viability, which is essentially for the judgment of the responsible 
attending physician, at a spécifie point in the gestation period. 
Pp. 63-65.

3. The consent provision in § 3 (2) is not unconstitutional. 
The decision to abort is important and often stressful, and the 
awareness of the decision and its significance may be constitu- 
tionally assured by the State to the extent of requiring the 
woman’s prior written consent. Pp. 65-67.

4. The spousal consent provision in §3(3), which does not 
comport with the standards enunciated in Roe v. Wade, supra, 
at 164-165, is unconstitutional, since the State cannot “ ‘delegate 
to a spouse a veto power which the [S]tate itself is absolutely 
and totally prohibited from exercising during the first trimester 
of pregnancy.’ ” Pp. 67-72.

5. The State may not constitutionally impose a blanket 
parental consent requirement, such as § 3 (4), as a condition for 
an unmarried minor’s abortion during the first 12 weeks of her 
pregnancy for substantially the same reasons as in the case of the 
spousal consent provision, there being no significant State inter-
ests, whether to safeguard the family unit and parental authority 
or otherwise, in conditioning an abortion on the consent of a 
parent with respect to the under-18-year-old prégnant minor. 
As stressed in Roe, “the abortion decision and its effectuation must 
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be left to the medical judgment of the prégnant woman’s attending 
physician.” 410 U. S., at 164. Pp. 72-75.

6. Through § 9 the State would prohibit the most commonly 
used abortion procedure in the country and one that is safer, 
with respect to maternai mortality, than even the continuation 
of pregnancy until normal childbirth and would force pregnancy 
terminations by methods more dangerous to the woman’s health 
than the method outlawed. As so viewed (particularly since an- 
other safe technique, prostaglandin, is not yet available) the 
outright legislative proscription of saline amniocentesis fails as a 
reasonable protection of maternai health. As an arbitrary régula-
tion designed to prevent the vast majority of abortions after the 
first 12 weeks, it is plainly unconstitutional. Pp. 75-79.

7. The reporting and recordkeeping requirements, which can be 
useful to the State’s interest in protecting the health of its female 
citizens and which may be of medical value, are not constitu- 
tionally offensive in themselves, particularly in view of reasonable 
confidentiality and rétention provisions. They thus do not 
interfère with the abortion decision or the physician-patient re- 
lationship. It is assumed that the provisions will not be ad- 
ministered in an unduly burdensome way and that patients will 
not be required to execute spousal or parental consent forms in 
accordance with invalid provisions of the Act. Pp. 79-81.

8. The first sentence of §6(1) impermissibly requires a 
physician to preserve the jetus’ life and health, whatever the 
stage of pregnancy. The second sentence, which provides for 
criminal and civil liability where a physician fails “to take such 
measures to encourage or to sustain the life of the child, and the 
death of the child results,” does not alter the duty imposed by 
the first sentence or limit that duty to pregnancies that hâve 
reached the stage of viability, and since it is inseparably tied to 
the first provision, the whole section is invalid. Pp. 81-84.

392 F. Supp. 1362, affirmed in part, reversed in part, and remanded.

Bla ck mun , J., delivered the opinion of the Court, in which 
Bre nn an , Ste wa rt , Mars hal l , and Pow ell , JJ., joined, in ail 
but Parts IV-D and IV-E of which Stev en s , J., joined, and in 
ah but Parts IV-C, IV-D, IV-E, and IV-G of which Burg er , C. J., 
and Whi te  and Reh nq ui st , JJ., joined. Stew art , J., filed a con- 
curring opinion, in which Pow ell , J., joined, post, p. 89. Whi te , J., 
filed an opinion concurring in part and dissenting in part, in which 
Bur ge r , C. J., and Reh nq ui st , J., joined, post, p. 92. Ste ve ns , J.,
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filed an opinion concurring in part and dissenting in part, post, p. 
101.

Frank Susman argued the cause for appellants in No. 
74-1151 and for appellees in No. 74-1419. With him on 
the brief was Judith Mears.

John C. Danforth, pro se, Attorney General of Mis-
souri, argued the cause for appellees in No. 74-1151 and 
for appellant in No. 74—1419. With him on the brief 
were D. Brook Bartlett, First Assistant Attorney Gen-
eral, and Karen M. I ver son and Christopher R. Brewster, 
Assistant Attorneys General.+

Mr . Justice  Blackmun  delivered the opinion of the 
Court.

This case is a logical and anticipated corollary to 
Roe v. Wade, 410 U. S. 113 (1973), and Doe v. Bolton, 
410 U. S. 179 (1973), for it raises issues secondary to 
those that were then before the Court. Indeed, some 
of the questions now presented were forecast and re- 
served in Roe and Doe. 410 U. S., at 165 n. 67.

I
After the decisions in Roe and Doe, this Court re- 

manded for reconsideration a pending Missouri fédéral 
case in which the State’s then-existing abortion legisla-

^Rhonda Copelon and Nancy Stearns filed a brief in both cases 
for the Center for Constitutional Rights et al. as amici curiae 
urging reversai in No. 74-1151.

Briefs of amici curiae were filed in both cases by Eugene 
Krasicky, George E. Reed, and Patrick F. Geary for the United 
States Catholic Conférence; and by Harriet F. Pilpel for Planned 
Parenthood Fédération of America, Inc., et al. Briefs of amici 
curiae were filed in No. 74-1151 by John J. Donnelly for Lawyers 
for Life, Inc., et al., and by Jerome M. McLaughlin for Missouri 
Nurses for Life.
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tion, Mo. Rev. Stat. §§ 559.100, 542.380, and 563.300 
(1969), was under constitutional challenge. Rodgers n . 
Danforth, 410 U. S. 949 (1973). A three-judge fédéral 
court for the Western District of Missouri, in an unre- 
ported decision, thereafter declared the challenged Mis-
souri statutes unconstitutional and granted injunctive 
relief. On appeal here, that judgment was summarily 
affirmed. Danforth v. Rodgers, 414 U. S. 1035 (1973).

In June 1974, somewhat more than a year after Roe 
and Doe had been decided, Missouri’s 77th General 
Assembly, in its Second Regular Session, enacted House 
Committee Substitute for House Bill No. 1211 (here- 
inafter Act). The législation was approved by the Gov- 
ernor on June 14, 1974, and became effective immediately 
by reason of an emergency clause contained in § A of the 
statute. The Act is set forth in full as the Appendix to 
this opinion. It imposes a structure for the control and 
régulation of abortions in Missouri during ail stages of 
pregnancy.

II
Three days after the Act became effective, the présent 

litigation was instituted in the United States District 
Court for the Eastern District of Missouri. The plain- 
tiffs are Planned Parenthood of Central Missouri, a not- 
for-profit Missouri corporation which maintains a facility 
in Columbia, Mo., for the performance of abortions; 
David Hall, M. D.; and Michael Freiman, M. D. Doc- 
tor Hall is a résident of Columbia, is licensed as a phy- 
sician in Missouri, is chairman of the Department and 
Professor of Obstetrics and Gynecology at the University 
of Missouri Medical School at Columbia, and supervises 
abortions at the Planned Parenthood facility. He was 
described by the three-judge court in the 1973 case as 
one of four plaintiffs who were “eminent, Missouri- 
licensed obstetricians and gynecologists.” Jurisdictional
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Statement, App. A7, in Danjorth v. Rodgers, No. 73-426, 
O. T. 1973. Doctor Freiman is a résident of St. Louis, 
is licensed as a physician in Missouri, is an instructor of 
Clinical Obstetrics and Gynecology at Washington Uni- 
versity Medical School, and performs abortions at two 
St. Louis hospitals and at a clinic in that city.

The named défendants are the Attorney General of 
Missouri and the Circuit Attorney of the city of St. 
Louis “in his représentative capacity” and “as the repré-
sentative of the class of ail similar Prosecuting Attorneys 
of the various counties of the State of Missouri.” Com- 
plaint 10.

The plaintiffs brought the action on their own behalf 
and, purportedly, “on behalf of the entire class consist- 
ing of duly licensed physicians and surgeons presently 
performing or desiring to perform the termination of 
pregnancies and on behalf of the entire class consisting 
of their patients desiring the termination of pregnancy, 
ail within the State of Missouri.” Id., at 9. Plaintiffs 
sought declaratory relief and also sought to enjoin en- 
forcement of the Act on the ground, among others, that 
certain of its provisions deprived them and their patients 
of various constitutional rights: “the right to privacy 
in the physician-patient relationship” ; the physicians’ 
“right to practice medicine according to the highest 
standards of medical practice”; the female patients’ 
right to détermine whether to bear children ; the patients’ 
“right to life due to the inhérent risk involved in child- 
birth” or in medical procedures alternative to abortion; 
the physicians’ “right to give and plaintiffs’ patients’ 
right to receive safe and adéquate medical advice and 
treatment, pertaining to the decision of whether to carry 
a given pregnancy to term and the method of termina-
tion”; the patients’ right under the Eighth Amendment 
to be free from cruel and unusual punishment “by forcing 
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and coercing them to bear each pregnancy they con- 
ceive” ; and, by being placed “in the position of decision 
making beset with . . . inhérent possibilities of bias and 
conflict of interest,” the physician’s right to due process 
of law guaranteed by the Fourteenth Amendment. Id., 
at 10-11.

The particular provisions of the Act that remained 
under spécifie challenge at the end of trial were § 2 (2), 
defining the term “viability”; § 3 (2), requiring from the 
woman, prior to submitting to abortion during the first 
12 weeks of pregnancy, a certification in writing that she 
consents to the procedure and “that her consent is in- 
formed and freely given and is not the resuit of coer- 
cion”; § 3 (3), requiring, for the same period, “the writ- 
ten consent of the woman’s spouse, unless the abortion 
is certified by a licensed physician to be necessary in 
order to preserve the life of the mother”; § 3 (4), requir-
ing, for the same period, “the written consent of one 
parent or person in loco parentis of the woman if the 
woman is unmarried and under the âge of eighteen years, 
unless the abortion is certified by a licensed physician 
as necessary in order to preserve the life of the mother” ; 
§6(1), requiring the physician to exercise professional 
care “to preserve the life and health of the fétus” and, 
failing such, deeming him guilty of manslaughter and 
making him liable in an action for damages; § 7, declar- 
ing an infant, who survives “an attempted abortion which 
was not performed to save the life or health of the 
mother,” to be “an abandoned ward of the state under 
the jurisdiction of the juvénile court,” and depriving the 
mother, and also the father if he consented to the abor-
tion, of parental rights; § 9, the legislative finding that 
the method of abortion known as saline amniocentesis “is 
deleterious to maternai health,” and prohibiting that 
method after the first 12 weeks of pregnancy; and §§10
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and 11, imposing reporting and maintenance of record 
requirements for health facilities and for physicians who 
perform abortions.

The case was presented to a three-judge District Court 
convened pursuant to the provisions of 28 U. S. C. 
§§ 2281 and 2284. 392 F. Supp. 1362 (1975). The court 
ruled that the two physician-plaintiffs had standing inas- 
much as §6(1) provides that the physician who fails to 
exercise the prescribed standard of professional care due 
the fétus in the abortion procedure shall be guilty of 
manslaughter, and § 14 provides that any person who 
performs or aids in the performance of an abortion con- 
trary to the provisions of the Act shall be guilty of a mis- 
demeanor. 392 F. Supp., at 1366-1367. Due to this 
“obvions standing” of the two physicians, id., at 1367, 
the court deemed it unnecessary to détermine whether 
Planned Parenthood also had standing.

On the issues as to the constitutionality of the several 
challenged sections of the Act, the District Court, largely 
by a divided vote, ruled that ail except the first sentence 
of §6(1) withstood the attack. That sentence was held 
to be constitutionally impermissible because it imposed 
upon the physician the duty to exercise at ail stages of 
pregnancy “that degree of professional skill, care and 
diligence to preserve the life and health of the fétus” 
that “would be required . . . to preserve the life and 
health of any fétus intended to be born.” Inasmuch as 
this failed to exclude the stage of pregnancy prior to 
viability, the provision was “unconstitutionally over- 
broad.” 392 F. Supp., at 1371.

One judge concurred in part and dissented in part. 
Id., at 1374. He agreed with the majority as to the 
constitutionality of §§ 2 (2), 3 (2), 10, and 11, respec- 
tively relating to the définition of “viability,” the 
woman’s prior written consent, maintenance of records, 
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and rétention of records. He also agreed with the ma- 
jority that §6(1) was unconstitutionally overbroad. He 
dissented from the majority opinion upholding the con- 
stitutionality of §§ 3 (3), 3 (4), 7, and 9, relating, respec- 
tively, to spousal consent, parental consent, the termina- 
tion of parental rights, and the proscription of saline 
amniocentesis.

In No. 74^1151, the plaintiffs appeal from that part 
of the District Court’s judgment upholding sections of 
the Act as constitutional and denying injunctive relief 
against their application and enforcement. In No. 74- 
1419, the défendant Attorney General cross-appeals from 
that part of the judgment holding §6(1) unconstitu- 
tional and enjoining enforcement thereof. We granted 
the plaintiffs’ application for stay of enforcement of the 
Act pending appeal. 420 U. S. 918 (1975). Probable 
jurisdiction of both appeals thereafter was noted. 423 
U. S. 819 (1975).

For convenience, we shall usually refer to the plaintiffs 
as “appellants” and to both named défendants as 
“appellees.”

III
In Roe n . Wade the Court concluded that the “right 

of privacy, whether it be founded in the Fourteenth 
Amendment’s concept of personal liberty and restrictions 
upon state action, as we feel it is, or, as the District Court 
determined, in the Ninth Amendment’s réservation of 
rights to the people, is broad enough to encompass a 
woman’s decision whether or not to terminate her preg- 
nancy.” 410 U. S., at 153. It emphatically rejected, 
however, the proffered argument “that the woman’s 
right is absolute and that she is entitled to terminate 
her pregnancy at whatever time, in whatever way, and 
for whatever reason she alone chooses.” Ibid. Instead,
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this right “must be considered against important state 
interests in régulation.” Id., at 154.

The Court went on to say that the “prégnant woman 
cannot be isolated in her privacy,” for she “carries an em- 
bryo and, later, a fétus.” Id., at 159. It was therefore 
“reasonable and appropriate for a State to décidé that at 
some point in time another interest, that of health of 
the mother or that of potential human life, becomes sig- 
nificantly involved. The woman’s privacy is no longer 
sole and any right of privacy she possesses must be 
measured accordingly.” Ibid. The Court stressed the 
measure of the State’s interest in “the light of présent 
medical knowledge.” Id., at 163. It concluded that the 
permissibility of state régulation was to be viewed in 
three stages: “For the stage prior to approximately the 
end of the first trimester, the abortion decision and its 
effectuation must be left to the medical judgment of 
the prégnant woman’s attending physician,” without in-
terférence from the State. Id., at 164. The participa-
tion by the attending physician in the abortion decision, 
and his responsibility in that decision, thus, were empha- 
sized. After the first stage, as so described, the State 
may, if it chooses, reasonably regulate the abortion pro-
cedure to preserve and protect maternai health. Ibid. 
Finally, for the stage subséquent to viability, a point 
purposefully left flexible for professional détermination, 
and dépendent upon developing medical skill and tech- 
nical ability,1 the State may regulate an abortion to 
protect the life of the fétus and even may proscribe abor-
tion except where it is necessary, in appropriate medical 
judgment, for the préservation of the life or health of the 
mother. Id., at 163-165.

1 “Viability is usually placed at about seven months (28 weeks) 
but may occur earlier, even at 24 weeks.” Roe v. Wade, 410 U. S., 
at 160.
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IV
With the exception specified in n. 2, infra, we agréé 

with the District Court that the physician-appellants 
clearly hâve standing. This was established in Doe v. 
Bolton, 410 U. S., at 188. Like the Georgia statutes 
challenged in that case, “[t]he physician is the one 
against whom [the Missouri Act] directly operate[s] 
in the event he procures an abortion that does not meet 
the statutory exceptions and conditions. The physician- 
appellants, therefore, assert a sufficiently direct threat of 
Personal détriment. They should not be required to 
await and undergo a criminal prosecution as the sole 
means of seeking relief.” 2 Ibid.

Our primary task, then, is to consider each of the

2 This is not so, however, with respect to § 7 of the Act pertain- 
ing to state wardship of a live-born infant. Section 7 applies 
“where a live born infant results from an attempted abortion which 
was not performed to save the life or health of the mother.” It 
then provides that the infant “shall be an abandoned ward of the 
state” and that the mother—and the father, too, if he consented 
to the abortion—“shall hâve no parental rights or obligations what- 
soever relating to such infant.”

The physician-appellants do not contend that this section of the 
Act imposes any obligation on them or that its operation otherwise 
injures them in fact. They do not claim any interest in the ques-
tion of who receives custody that is “sufficiently concrète” to satisfy 
the “case or controversy” requirement of a fédéral court’s Art. III 
jurisdiction. Singleton n . Wvlff, post, at 112. Accordingly, the 
physician-appellants do not hâve standing to challenge § 7 of 
the Act.

The District Court did not décidé whether Planned Parenthood 
has standing to challenge the Act, or any portion of it, because of 
its view that the physician-appellants hâve standing to challenge 
the entire Act. 392 F. Supp. 1362,1366-1367 (1975). We décliné to 
consider here the standing of Planned Parenthood to attack § 7. 
That question appropriately may be left to the District Court 
for reconsideration on remand. As a conséquence, we do not 
décidé the issue of § 7’s constitutionality.
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challenged provisions of the new Missouri abortion stat- 
ute in the particular light of the opinions and decisions 
in Roe and in Doe. To this we now turn, with the assist-
ance of helpful briefs from both sides and from some of 
the amici.

A
The définition of viability. Section 2 (2) of the Act 

defines “viability” as “that stage of fêtai development 
when the life of the unborn child may be continued in- 
definitely outside the womb by natural or artificial life- 
supportive Systems.” Appellants claim that this défi-
nition violâtes and conflicts with the discussion of 
viability in our opinion in Roe. 410 U. S., at 160, 163. 
In particular, appellants object to the failure of the défi-
nition to contain any reference to a gestational time pe- 
riod, to its failure to incorporate and reflect the three 
stages of pregnancy, to the presence of the word “indefi- 
nitely,” and to the extra burden of régulation imposed. 
It is suggested that the définition expands the Court’s 
définition of viability, as expressed in Roe, and amounts 
to a legislative détermination of what is properly a mat- 
ter for medical judgment. It is said that the “mere 
possibility of momentary survival is not the medical 
standard of viability.” Brief for Appellants 67.

In Roe, we used the term “viable,” properly we 
thought, to signify the point at which the fétus is “po- 
tentially able to live outside the mother’s womb, albeit 
with artificial aid,” and presumably capable of “mean- 
ingful life outside the mother’s womb,” 410 U. S., at 160, 
163. We noted that this point “is usually placed” at 
about seven months or 28 weeks, but may occur earlier. 
Id., at 160.

We agréé with the District Court and conclude that the 
définition of viability in the Act does not conflict with 
what was said and held in Roe. In fact, we believe that 
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§ 2 (2), even when read in conjunction with § 5 (proscrib- 
ing an abortion “not necessary to preserve the life or 
health of the mother . . . unless the attending physician 
first certifies with reasonable medical certainty that the 
fétus is not viable”), the constitutionality of which is 
not explicitly challenged here, reflects an attempt on the 
part of the Missouri General Assembly to comply with 
our observations and discussion in Roe relating to via- 
bility. Appellant Hall, in his déposition, had no par- 
ticular difficulty with the statutory définition.3 As noted 
above, we recognized in Roe that viability was a matter 
of medical judgment, skill, and technical ability, and we 
preserved the flexibility of the term. Section 2 (2) does 
the same. Indeed, one might argue, as the appellees do, 
that the presence of the statute’s words “continued in- 
definitely” favor, rather than disfavor, the appellants, for, 
arguably, the point wThen life can be “continued indefi- 
nitely outside the womb” may well occur later in preg- 
nancy than the point where the fétus is “potentially able 
to live outside the mother’s womb.” Roe v. Wade, 410 
U. S., at 160.

In any event, we agréé with the District Court that 
it is not the proper function of the législature or the 
courts to place viability, which essentially is a medical 
concept, at a spécifie point in the gestation period. The 
time when viability is achieved may vary with each 
pregnancy, and the détermination of whether a particu- 
lar fétus is viable is, and must be, a matter for the judg-
ment of the responsible attending physician. The défi-
nition of viability in § 2 (2) merely reflects this fact. 
The appellees do not contend otherwise, for they insist

3“[A]lthough I agréé with the définition of ‘viability,’ I think 
that it must be understood that viability is a very difficult state 
to assess.” Tr. 369.
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that the détermination of viability rests with the physi- 
cian in the exercise of his professional judgmént.4

We thus do not accept appellants’ contention that a 
specified number of weeks in pregnancy must be fixed by 
statute as the point of viability. See Wolfe v. Schroer- 
ing, 388 F. Supp, 631, 637 (WD Ky. 1974) ; Hodgson v. 
Anderson, 378 F. Supp. 1008, 1016 (Minn. 1974), dis- 
missed for want of jurisdiction sub nom. Spannaus v. 
Hodgson, 420 U. S. 903 (1975).5

We conclude that the définition in § 2 (2) of the Act 
does not circumvent the limitations on state régulation 
outlined in Roe. We therefore hold that the Act’s défi-
nition of “viability” comports with Roe and withstands 
the constitutional attack made upon it in this litigation.

B
The woman’s consent. Under § 3 (2) of the Act, a 

woman, prior to submitting to an abortion during the 
first 12 weeks of pregnancy, must certify in writing her 
consent to the procedure and “that her consent is in- 
formed and freely given and is not the resuit of coercion.” 
Appellants argue that this requirement is violative of 

4 “The détermination of when the fétus is viable rests, as it should, 
with the physician, in the exercise of his medical judgmént, on a 
case-by-case basis.” Brief for Appellee Danforth 26. “Because 
viability may vary from patient to patient and with advancements 
in medical technology, it is essential that physicians make the 
détermination in the exercise of their medical judgmént.” Id., at 
28. “Défendant agréés that ‘viability’ will vary, that it is a difficult 
state to assess . . . and that it must be left to the physician’s 
judgmént.” Id., at 29.

5 The Minnesota statute under attack in Hodgson provided that 
a fétus “shall be considered potentially ‘viable’ ” during the second 
half of its gestation period. Noting that the défendants had pre- 
sented no evidence of viability at 20 weeks, the three-judge District 
Court held that that définition of viability was “unreasonable and 
cannot stand.” 378 F. Supp., at 1016.
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Roe v. Wade, 410 U. S., at 164-165, by imposing an 
extra layer and burden of régulation on the abortion 
decision. See Doe n . Bolton, 410 U. S., at 195-200. 
Appellants also claim that the provision is overbroad 
and vague.

The District Court’s majority relied on the proposi-
tions that the decision to terminate a pregnancy, of 
course, “is often a stressful one,” and that the consent 
requirement of § 3 (2) “insures that the prégnant woman 
retains control over the discrétions of her Consulting 
physician.” 392 F. Supp., at 1368, 1369. The majority 
also felt that the consent requirement “does not single 
out the abortion procedure, but merely includes it within 
the category of medical operations for which consent is 
required.” 6 Id., at 1369. The third judge joined the 
majority in upholding § 3 (2), but added that the writ- 
ten consent requirement was “not burdensome or chill- 
ing” and manifested “a legitimate interest of the state 
that this important decision has in fact been made by 
the person constitutionally empowered to do so.” 392 
F. Supp., at 1374. He went on to observe that the 
requirement “in no way interposes the state or third 
parties in the decision-making process.” Id., at 1375.

We do not disagree with the resuit reached by the 
District Court as to § 3 (2). It is true that Doe and 
Roe clearly establish that the State may not restrict the 
decision of the patient and her physician regarding abor-
tion during the first stage of pregnancy. Despite the 
fact that apparently no other Missouri statute, with 
the exceptions referred to in n. 6, supra, requires a

6 Apparently, however, the only other Missouri statutes concerned 
with consent for general medical or surgical care relate to persons 
committed to the Missouri State chest hospital, Mo. Rev. Stat. 
§ 199.240 (Supp. 1975), or to mental or correctional institutions, 
§105.700 (1969).
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patient’s prior written consent to a surgical procedure,7 
the imposition by § 3 (2) of such a requirement for ter- 
mination of pregnancy even during the first stage, in our 
view, is not in itself an unconstitutional requirement. 
The decision to abort, indeed, is an important, and often 
a stressful one, and it is désirable and impérative that 
it be made with full knowledge of its nature and consé-
quences. The woman is the one primarily concerned, 
and her awareness of the decision and its significance 
may be assured, constitutionally, by the State to the 
extent of requiring her prior written consent.

We could not say that a requirement imposed by 
the State that a prior written consent for any surgery 
would be unconstitutional. As a conséquence, we see 
no constitutional defect in requiring it only for some 
types of surgery as, for example, an intracardiac proce-
dure, or where the surgical risk is elevated above a speci- 
fied mortality level, or, for that matter, for abortions.8

C
The spouse’s consent. Section 3 (3) requires the prior 

written consent of the spouse of the woman seeking an 
abortion during the first 12 weeks of pregnancy, unless 

7 There is some testimony in the record to the effect that taking from 
the patient a prior written consent to surgery is the custom. That 
may be so in some areas of Missouri, but we definitely refrain from 
characterizing it extremely as “the universal practice of the medical 
profession,” as the appellees do. Brief for Appellee Danforth 32.

8 The appellants’ vagueness argument centers on the word “in- 
formed.” One might well wonder, offhand, just what “informed 
consent” of a patient is. The three Missouri fédéral judges who 
composed the three-judge District Court, however, were not con-
cerned, and we are content to accept, as the meaning, the giving of 
information to the patient as to just what would be done and as to 
its conséquences. To ascribe more meaning than this might well 
confine the attending physician in an undesired and uncomfortable 
straitjacket in the practice of his profession.
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“the abortion is certified by a licensed physician to be 
necessary in order to preserve the life of the mother.”9

The appellees defend § 3 (3) on the ground that it was 
enacted in the light of the General Assembly’s “percep-
tion of marriage as an institution,” Brief for Appellee 
Danforth 34, and that any major change in family status 
is a decision to be made jointly by the marriage partners. 
Reference is made to an abortion’s possible effect on the 
woman’s childbearing potential. It is said that marriage 
always has entailed some legislatively imposed limita-
tions: Reference is made to adultery and bigamy as 
criminal offenses; to Missouri’s general requirement, Mo. 
Rev. Stat. §453.030.3 (1969), that for an adoption of a 
child boni in wedlock the consent of both parents is 
necessary; to similar joint-consent requirements imposed 
by a number of States with respect to artificial insémina-
tion and the legitimacy of children so conceived; to the 
laws of two States requiring spousal consent for volun- 
tary sterilization ; and to the long-established require-
ment of spousal consent for the effective disposition of 
an interest in real property. It is argued that “[r]ec- 
ognizing that the consent of both parties is generally nec-
essary . . . to begin a family, the législature has deter- 
mined that a change in the family structure set in motion 
by mutual consent should be terminated only by mutual 
consent,” Brief for Appellee Danforth 38, and that what 
the législature did was to exercise its inhérent policy- 
making power “for what was believed to be in the best 
interests of ail the people of Missouri.” Id., at 40.

The appellants, on the other hand, contend that § 3 (3) 
obviously is designed to afford the husband the right 
unilaterally to prevent or veto an abortion, whether or

9 It is of some interest to note that the condition does not relate, 
as most statutory conditions in this area do, to the préservation of 
the life or health of the mother.
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not he is the father of the fétus, and that this not only 
violâtes Roe and Doe but is also in conflict with other 
decided cases. See, e. g., Poe v. Gerstein, 517 F. 2d 787, 
794-796 (CA5 1975), appeal docketed, No. 75-713; 
Wolfe v. Schroering, 388 F. Supp., at 636-637; Doe v. 
Rampton, 366 F. Supp. 189, 193 (Utah 1973). They 
also refer to the situation where the husband’s consent 
cannot be obtained because he cannot be located. And 
they assert that § 3 (3) is vague and overbroad.

In Roe and Doe we specifically reserved decision on 
the question whether a requirement for consent by the 
father of the fétus, by the spouse, or by the parents, or 
a parent, of an unmarried minor, may be constitutionally 
imposed. 410 U. S., at 165 n. 67. We now hold that 
the State may not constitutionally require the consent 
of the spouse, as is specified under § 3 (3) of the Missouri 
Act, as a condition for abortion during the first 12 weeks 
of pregnancy. We thus agréé with the dissenting judge 
in the présent case, and with the courts whose decisions 
are cited above, that the State cannot “delegate to a 
spouse a veto power which the State itself is absolutely 
and totally prohibited from exercising during the first 
trimester of pregnancy.” 392 F. Supp., at 1375. 
Clearly, since the State cannot regulate or proscribe abor-
tion during the first stage, when the physician and his 
patient make that decision, the State cannot delegate au- 
thority to any particular person, even the spouse, to pre- 
vent abortion during that same period.

We are not unaware of the deep and proper concern 
and interest that a devoted and protective husband has 
in his wife’s pregnancy and in the growth and devplop- 
ment of the fétus she is carrying. Neither has this Court 
failed to appreciate the importance of the marital rela- 
tionship in our society. See, e. g., Griswold n . Connecti-
cut, 381 U. S. 479, 486 (1965) ; Maynard v. Hill, 125 U. S.
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190, 211 (1888).  Moreover, we recognize that the de-
cision whether to undergo or to forgo an abortion may 
hâve profound effects on the future of any marriage, 
effects that are both physical and mental, and possibly 
deleterious. Notwithstanding these factors, we cannot 
hold that the State has the constitutional authority to 
give the spouse unilaterally the ability to prohibit the 
wife from terminating her pregnancy, when the State 
itself lacks that right. See Eisenstadt v. Baird, 405 U. S. 
438, 453 (1972).

10

11

10 “We deal with a right of privacy older than the Bill of Rights— 
older than our political parties, older than our school System. Mar-
riage is a coming together for better or for worse, hopefully endur- 
ing, and intimate to the degree of being sacred. It is an association 
that promûtes a way of life, not causes; a harmony in living, not po-
litical faiths; a bilateral loyalty, not commercial or social projects. 
Yet it is an association for as noble a purpose as any involved in our 
prior decisions.” Griswold n . Connecticut, 381 U. S., at 486.

11 As the Court recognized in Eisenstadt v. Baird, “the marital 
couple is not an independent entity with a mind and heart of its 
own, but an association of two individuals each with a separate 
intellectual and emotional makeup. If the right of privacy means 
anything, it is the right of the individual, married or single, to be 
free from unwarranted governmental intrusion into matters so 
fundamentally affecting a person as the decision whether to bear or 
beget a child.” 405 U. S., at 453 (emphasis in original).

The dissenting opinion of our Brother Whi te  appears to overlook 
the implications of this statement upon the issue whether § 3 (3) 
is constitutional. This section does much more than insure that the 
husband participate in the decision whether his wife should hâve an 
abortion. The State, instead, has determined that the husband’s 
interest in continuing the pregnancy of his wife always outweighs 
any interest on her part in terminating it irrespective of the con-
dition of their marriage. The State, accordingly, has granted him 
the right to prevent unilaterally, and for whatever reason, the effec- 
tuation of his wife’s and her physician’s decision to terminate her 
pregnancy. This state détermination not only may discourage the 
consultation that might normally be expected to précédé a major 
decision affecting the marital couple but also, and more importantly, 
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It seems manifest that, ideally, the decision to termi- 
nate a pregnancy should be one concurred in by both the 
wife and her husband. No marriage may be viewed as 
harmonious or successful if the marriage partners are fun- 
damentally divided on so important and vital an issue. 
But it is difficult to believe that the goal of fostering 
mutuality and trust in a marriage, and of strengthening 
the marital relationship and the marriage institution, will 
be achieved by giving the husband a veto power exercis- 
able for any reason whatsoever or for no reason at ail. 
Even if the State had the ability to delegate to the hus-
band a power it itself could not exercise, it is not at ail 
likely that such action would further, as the District 
Court majority phrased it, the “interest of the state in 
protecting the mutuality of decisions vital to the mar-
riage relationship.” 392 F. Supp., at 1370.

We recognize, of course, that when a woman, with the 
approval of her physician but without the approval of 
her husband, décidés to terminate her pregnancy, it could 
be said that she is acting unilaterally. The obvious fact 
is that when the wife and the husband disagree on this 
decision, the view of only one of the two marriage part-
ners can prevail. Inasmuch as it is the woman who 
physically bears the child and who is the more directly 
and immediately affected by the pregnancy, as between 
the two, the balance weighs in her favor. Cf. Roe v. 
Wade, 410 U. S., at 153.

We conclude that § 3 (3) of the Missouri Act is incon- 
sistent with the standards enunciated in Roe v. Wade, 
410 U. S., at 164-165, and is unconstitutional. It is 
therefore unnecessary for us to consider the appellants’ 

the State has interposed an absolute obstacle to a woman’s decision 
that Roe held to be constitutionally protected from such 
interférence.
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additional challenges to § 3 (3) based on vagueness and 
overbreadth.

D
Parental Consent. Section 3 (4) requires, with re-

spect to the first 12 weeks of pregnancy, where the 
woman is unmarried and under the âge of 18 years, the 
written consent of a parent or person in loco parentis 
unless, again, “the abortion is certified by a licensed 
physician as necessary in order to preserve the life of 
the mother.” It is to be observed that only one parent 
need consent.

The appellees defend the statute in several ways. 
They point out that the law properly may subject 
minors to more stringent limitations than are permissible 
with respect to adults, and they cite, among other cases, 
Prince N. Massachusetts, 321 U. S. 158 (1944), and Mc- 
Keiver n . Pennsylvania, 403 U. S. 528 (1971). Missouri 
law, it is said, “is replete with provisions reflecting the in-
terest of the state in assuring the welfare of minors,” cit- 
ing statutes relating to a guardian ad litem for a court 
proceeding, to the care of delinquent and neglected chil- 
dren, to child labor, and to compulsory éducation. Brief 
for Appellee Danforth 42. Certain decisions are consid- 
ered by the State to be outside the scope of a minor’s 
ability to act in his own best interest or in the interest of 
the public, citing statutes proscribing the sale of firearms 
and deadly weapons to minors without parental consent, 
and other statutes relating to minors’ exposure to certain 
types of literature, the purchase by pawnbrokers of prop- 
erty from minors, and the sale of cigarettes and alcoholic 
beverages to minors. It is pointed out that the record 
contains testimony to the effect that children of tender 
years (even âges 10 and 11) hâve sought abortions. 
Thus, a State’s permitting a child to obtain an abor-
tion without the counsel of an adult “who has responsi-
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bility or concern for the child would constitute an irre- 
sponsible abdication of the State’s duty to protect the 
welfare of minors.” Id., at 44. Parental discrétion, too, 
has been protected from unwarranted or unreasonable 
interférence from the State, citing Meyer v. Nebraska, 
262 U. S. 390 (1923); Pierce n . Society of Sisters, 268 
U. S. 510 (1925); Wisconsin v. Yoder, 406 U. S. 205 
(1972). Finally, it is said that § 3 (4) imposes no addi- 
tional burden on the physician because even prior to the 
passage of the Act the physician would require parental 
consent before performing an abortion on a minor.

The appellants, in their turn, emphasize that no other 
Missouri statute specifically requires the additional con-
sent of a minor’s parent for medical or surgical treat- 
ment, and that in Missouri a minor legally may consent 
to medical services for pregnancy (excluding abortion), 
venereal disease, and drug abuse. Mo. Rev. Stat. 
§§ 431.061-431.063 (Supp. 1975). The resuit of § 3 (4), 
it is said, “is the ultimate supremacy of the parents’ de-
sires over those of the minor child, the prégnant patient.” 
Brief for Appellants 93. It is noted that in Missouri a 
woman under the âge of 18 who marries with parental 
consent does not require parental consent to abort, and 
yet her contemporary who has chosen not to marry must 
obtain parental approval.

The District Court majority recognized that, in con- 
trast to § 3 (3), the State’s interest in protecting the 
mutuality of a marriage relationship is not présent with 
respect to § 3 (4). It found “a compelling basis,” how- 
ever, in the State’s interest “in safeguarding the authority 
of the family relationship.” 392 F. Supp., at 1370. The 
dissenting judge observed that one could not seriously 
argue that a minor must submit to an abortion if her 
parents insist, and he could not see “why she would not 
be entitled to the same right of self-determination now 
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explicitly accorded to adult women, provided she is suf- 
ficiently mature to understand the procedure and to 
make an intelligent assessment of her circumstances with 
the advice of her physician.” Id., at 1376.

Of course, much of what has been said above, with 
respect to § 3 (3), applies with equal force to § 3 (4). 
Other courts that hâve considered the parental-consent 
issue in the light of Roe and Doe, hâve concluded that 
a statute like § 3 (4) does not withstand constitutional 
scrutiny. See, e. g., Poe v. Gerstein, 517 F. 2d, at 792; 
Wolfe v. Schroering, 388 F. Supp., at 636-637; Doe v. 
Rampton, 366 F. Supp., at 193, 199; State N. Koome, 84 
Wash. 2d 901, 530 P. 2d 260 (1975).

We agréé with appellants and with the courts whose 
decisions hâve just been cited that the State may not 
impose a blanket provision, such as § 3 (4), requiring the 
consent of a parent or person in loco parentis as a condi-
tion for abortion of an unmarried minor during the first 
12 weeks of her pregnancy. Just as with the require- 
ment of consent from the spouse, so here, the State does 
not hâve the constitutional authority to give a third 
party an absolute, and possibly arbitrary, veto over the 
decision of the physician and his patient to terminate the 
patient’s pregnancy, regardless of the reason for with- 
holding the consent.

Constitutional rights do not mature and corne into 
being magically only when one attains the state-defined 
âge of majority. Minors, as well as adults, are protected 
by the Constitution and possess constitutional rights. 
See, e. g., Breed v. Jones, 421 U. S. 519 (1975); Goss v. 
Lopez, 419 U. S. 565 (1975); Tinker v. Des Moines 
School Dist., 393 U. S. 503 (1969); In re Gault, 387 
U. S. 1 (1967). The Court indeed, however, long has 
recognized that the State has somewhat broader author-
ity to regulate the activities of children than of adults.
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Prince v. Massachusetts, 321 U. S., at 170; Ginsberg v. 
New York, 390 U. S. 629 (1968). It remains, then, to 
examine whether there is any significant state interest 
in conditioning an abortion on the consent of a parent 
or person in loco parentis that is not présent in the case 
of an adult.

One suggested interest is the safeguarding of the family 
unit and of parental authority. 392 F. Supp., at 1370. 
It is difficult, however, to conclude that providing a 
parent with absolute power to overrule a détermination, 
made by the physician and his minor patient, to termi-
nate the patient’s pregnancy will serve to strengthen the 
family unit. Neither is it likely that such veto power 
will enhance parental authority or control where the 
minor and the nonconsenting parent are so fundamen- 
tally in conflict and the very existence of the pregnancy 
already has fractured the family structure. Any inde- 
pendent interest the parent may hâve in the termination 
of the minor daughter’s pregnancy is no more weighty 
than the right of privacy of the competent minor mature 
enough to hâve become prégnant.

We emphasize that our holding that § 3 (4) is invalid 
does not suggest that every minor, regardless of âge or 
maturity, may give effective consent for termination of 
her pregnancy. See Bellotti v. Baird, post, p. 132. The 
fault with § 3 (4) is that it imposes a special-consent 
provision, exercisable by a person other than the woman 
and her physician, as a prerequisite to a minor’s termi-
nation of her pregnancy and does so without a sufficient 
justification for the restriction. It violâtes the strictures 
of Roe and Doe.

E
Saline amniocentesis. Section 9 of the statute pro- 

hibits the use of saline amniocentesis, as a method or 
technique of abortion, after the first 12 weeks of preg- 
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nancy. It describes the method as one whereby the 
amniotic fluid is withdrawn and “a saline or other fluid” 
is inserted into the amniotic sac. The statute imposes 
this proscription on the ground that the technique “is 
deleterious to maternai health,” and places it in the form 
of a legislative finding. Appellants challenge this pro-
vision on the ground that it opérâtes to preclude vir- 
tually ail abortions after the first trimester. This is so, 
it is claimed, because a substantial percentage, in the 
neighborhood of 70% according to the testimony, of ail 
abortions performed in the United States after the first 
trimester are effected through the procedure of saline 
amniocentesis. Appellants stress the fact that the al-
ternative methods of hysterotomy and hysterectomy are 
significantly more dangerous and critical for the woman 
than the saline technique; they also point out that the 
mortality rate for normal childbirth exceeds that where 
saline amniocentesis is employed. Finally, appellants 
note that the perhaps safer alternative of prostaglandin 
instillation, suggested and strongly relied upon by the 
appellees, at least at the time of the trial, is not yet 
widely used in this country.

We held in Roe that after the first stage, “the State, 
in promoting its interest in the health of the mother, 
may, if it chooses, regulate the abortion procedure in 
ways that are reasonably related to maternai health.” 
410 U. S., at 164. The question with respect to § 9 
therefore is whether the fiat prohibition of saline amnio-
centesis is a restriction which “reasonably relates to the 
préservation and protection of maternai health.” Id., 
at 163. The appellees urge that what the Missouri Gen-
eral Assembly has done here is consistent with that 
guideline and is buttressed by substantial supporting 
medical evidence in the record to which this Court 
should defer.
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The District Court’s majority determined, on the basis 
of the evidence before it, that the maternai mortality 
rate in childbirth does, indeed, exceed the mortality rate 
where saline amniocentesis is used. Therefore, the ma-
jority acknowledged, § 9 could be upheld only if there 
were safe alternative methods of inducing abortion after 
the first 12 weeks. 392 F. Supp., at 1373. Referring to 
such methods as hysterotomy, hysterectomy, “mechan- 
ical means of inducing abortion,” and prostaglandin in-
jection, the majority said that at least the latter two 
techniques were safer than saline. Consequently, the 
majority concluded, the restriction in § 9 could be upheld 
as reasonably related to maternai health.

We feel that the majority, in reaching its conclusion, 
failed to appreciate and to consider several significant 
facts. First, it did not recognize the prevalence, as the 
record conclusively demonstrates, of the use of saline 
amniocentesis as an accepted medical procedure in this 
country; the procedure, as noted above, is employed 
in a substantial majority (the testimony from both sides 
ranges from 68% to 80% ) of ail post-first-trimester abor- 
tions. Second, it failed to recognize that at the time of 
trial, there were severe limitations on the availability 
of the prostaglandin technique, which, although promis- 
ing, was used only on an experimental basis until less 
than two years before. See Wolfe v. Schroering, 388 
F. Supp., at 637, where it was said that at that time 
(1974), there were “no physicians in Kentucky competent 
in the technique of prostaglandin amnio infusion.” And 
appellees offered no evidence that prostaglandin abor- 
tions were available in Missouri.12 Third, the statute’s

12 In response to Mr . Just ic e Whi te ’s criticism that the prosta-
glandin method of inducing abortion was available in Missouri, either 
at the time the Act was passed or at the time of trial, we make the 
following observations. First, there is no evidence in the record
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reference to the insertion of “a saline or other fluid” ap- 
pears to include within its proscription the intra-amni- 
otic injection of prostaglandin itself and other methods 
that may be developed in the future and that may 
prove highly effective and completely safe. Finally, 
the majority did not consider the anomaly inhérent in 
§ 9 when it proscribes the use of saline but does not pro- 
hibit techniques that are many times more likely to re-
suit in maternai death. See 392 F. Supp., at 1378 n. 8 
(dissenting opinion).

These unappreciated or overlooked factors place the 
State’s decision to bar use of the saline method in a 
completely different light. The State, through § 9, 
would prohibit the use of a method which the record 
shows is the one most commonly used nationally by 
physicians after the first trimester and which is safer, 
with respect to maternai mortality, than even continua-
tion of the pregnancy until normal childbirth. More-

to which our Brother has pointed that demonstrates that the prosta- 
glandin method was or is available in Missouri. Second, the evi-
dence presented to the District Court does not support such a view. 
Until January 1974 prostaglandin was used only on an experimental 
basis in a few medical centers. And, at the time the Missouri Gen-
eral Assembly proscribed saline, the sole distributor of prostaglandin 
“restricted sales to around twenty medical centers from coast to 
coast.” Brief for Appellee Danforth 68.

It is clear, therefore, that at the time the Missouri General As-
sembly passed the Act, prostaglandin was not available, in any 
meaningful sense of that term. Because of this undisputed fact, it 
was incumbent upon appellees to show that at the time of trial in 
1974 prostaglandin was available. They failed to do so. Indeed, 
appellees’ expert witness, on whose testimony the dissenting opinion 
relies, does not fill this void. He was able to State only that prosta-
glandin was used in a limited way until shortly before trial and that 
he “would think” that it was more readily available at the time of 
trial. Tr. 335. Such an experimental and limited use of prosta-
glandin throughout the country does not make it available or 
accessible to concerned persons in Missouri.



PLANNED PARENTHOOD OF MISSOURI v. DANFORTH 79

52 Opinion of the Court

over, as a practical matter, it forces a woman and her 
physician to terminate her pregnancy by methods more 
dangerous to her health than the method outlawed.

As so viewed, particularly in the light of the présent 
unavailability—as demonstrated by the record—of the 
prostaglandin technique, the outright legislative pro-
scription of saline fails as a reasonable régulation for the 
protection of maternai health. It cornes into focus, in- 
stead, as an unreasonable or arbitrary régulation de- 
signed to inhibit, and having the effect of inhibiting, the 
vast majority of abortions after the first 12 weeks. As 
such, it does not withstand constitutional challenge. 
See Wolfe v. Schroering, 388 F. Supp., at 637.

F
Recordkeeping. Sections 10 and 11 of the Act impose 

recordkeeping requirements for health facilities and phy- 
sicians concerned with abortions irrespective of the preg-
nancy stage. Under § 10, each such facility and physi-
cian is to be supplied with forms “the purpose and 
function of which shall be the préservation of maternai 
health and life by adding to the sum of medical knowl-
edge through the compilation of relevant maternai health 
and life data and to monitor ail abortions performed to 
assure that they are done only under and in accordance 
with the provisions of the law.” The statute States that 
the information on the forms “shall be confidential and 
shall be used only for statistical purposes.” The “records, 
however, may be inspected and health data acquired by 
local, state, or national public health ofiicers.” Under 
§ 11 the records are to be kept for seven years in the per-
manent files of the health facility where the abortion was 
performed.

Appellants object to these reporting and recordkeeping 
provisions on the ground that they, too, impose an extra 
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layer and burden of régulation, and that they apply 
throughout ail stages of pregnancy. Ail the judges of 
the District Court panel, however, viewed these provi-
sions as statistical requirements “essential to the ad- 
vancement of medical knowledge,” and as nothing that 
would “restrict either the abortion decision itself or the 
exercise of medical judgment in performing an abortion.” 
392 F. Supp., at 1374.

One may concédé that there are important and per- 
haps conflicting interests affected by recordkeeping re-
quirements. On the one hand, maintenance of records 
indeed may be helpful in developing information per-
tinent to the préservation of maternai health. On the 
other hand, as we stated in Roe, during the first stage of 
pregnancy the State may impose no restrictions or régu-
lations governing the medical judgment of the prégnant 
woman’s attending physician with respect to the ter- 
mination of her pregnancy. 410 U. S., at 163, 164. 
Furthermore, it is readily apparent that one reason for 
the recordkeeping requirement, namely, to assure that 
ail abortions in Missouri are performed in accordance 
with the Act, fades somewhat into insignificance in view 
of our holding above as to spousal and parental consent 
requirements.

Recordkeeping and reporting requirements that are 
reasonably directed to the préservation of maternai 
health and that properly respect a patient’s confiden- 
tiality and privacy are permissible. This surely is so 
for the period after the first stage of pregnancy, for then 
the State may enact substantive as well as recordkeeping 
régulations that are reasonable means of protecting ma-
ternai health. As to the first stage, one may argue force- 
fully, as the appellants do, that the State should not be 
able to impose any recordkeeping requirements that sig- 
nificantly differ from those imposed with respect to other,
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and comparable, medical or surgical procedures. We 
conclude, however, that the provisions of §§10 and 11, 
while perhaps approaching impermissible limits, are not 
constitutionally offensive in themselves. Recordkeeping 
of this kind, if not abused or overdone, can be useful 
to the State’s interest in protecting the health of its 
female citizens, and may be a resource that is rele-
vant to decisions involving medical expérience and 
judgment.13 The added requirements for confidential- 
ity, with the sole exception for public health officers, 
and for rétention for seven years, a period not un- 
reasonable in length, assist and persuade us in our dé-
termination of the constitutional limits. As so regarded, 
we see no legally significant impact or conséquence on the 
abortion decision or on the physician-patient relationship. 
We naturally assume, furthermore, that these record-
keeping and record-maintaining provisions will be in- 
terpreted and enforced by Missouri’s Division of Health 
in the light of our decision with respect to the Act’s other 
provisions, and that, of course, they will not be utilized in 
such a way as to accomplish, through the sheer burden of 
recordkeeping detail, what we hâve held to be an other- 
wise unconstitutional restriction. Obviously, the State 
may not require execution of spousal and parental con-
sent forms that hâve been invalidated today.

G
Standard of care. Appellee Danforth in No. 74-1419 

appeals from the unanimous decision of the District

13 We note that in Missouri physicians must participate in the re- 
porting of births and deaths, Mo. Rev. Stat. §§ 193.100 and 193.140 
(1969), and communicable diseases, §§ 192.020 and 192.040 (1969), 
and that their use of controlled substances is rigidly monitored by 
the State, §§ 195.010-195.545 (1969 and Supp. 1975).
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Court that § 6 (1) of the Act is unconstitutional. That 
section provides:

“No person who performs or induces an abortion 
shall fail to exercise that degree of professional skill, 
care and diligence to preserve the life and health of 
the fétus which such person would be required to ex-
ercise in order to preserve the life and health of any 
fétus intended to be born and not aborted. Any 
physician or person assisting in the abortion who 
shall fail to take such measures to encourage or to 
sustain the life of the child, and the death of the 
child results, shall be deemed guilty of manslaugh- 
ter . . . . Further, such physician or other person 
shall be liable in an action for damages.”

The District Court held that the first sentence was un- 
constitutionally overbroad because it failed to exclude 
from its reach the stage of pregnancy prior to viability. 
392 F. Supp., at 1371.

The Attorney General argues that the District Court’s 
interprétation is erroneous and unnecessary. He daims 
that the first sentence of §6(1) establishes only the 
general standard of care that applies to the person who 
performs the abortion, and that the second sentence de- 
scribes the circumstances when that standard of care 
applies, namely, when a live child results from the pro-
cedure. Thus, the first sentence, it is said, despite its 
reference to the fétus, has no application until a live 
birth results.

The appellants, of course, agréé with the District 
Court. They take the position that §6(1) imposes its 
standard of care upon the person performing the abortion 
even though the procedure takes place before viability. 
They argue that the statute on its face effectively pre- 
cludes abortion and was meant to do just that.
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We see nothing that requires federal-court abstention 
on this issue. Wisconsin v. Constantineau, 400 U. S. 433, 
437-^439 (1971) ; Kusper v. Pontikes, 414 U. S. 51, 54-55 
(1973). And, like the three judges of the District Court, 
we are unable to accept the appellee’s sophisticated in-
terprétation of the statute. Section 6(1) requires the 
physician to exercise the prescribed skill, care, and dili-
gence to preserve the life and health of the fétus. It 
does not specify that such care need be taken only after 
the stage of viability has been reached. As the provision 
now reads, it impermissibly requires the physician to pre-
serve the life and health of the fétus, whatever the stage 
of pregnancy. The fact that the second sentence of 
§6(1) refers to a criminal penalty where the physician 
fails “to take such measures to encourage or to sustain 
the life of the child, and the death of the child results” 
(emphasis supplied), simply does not modify the duty 
imposed by the previous sentence or limit that duty to 
pregnancies that hâve reached the stage of viability.

The appellees finally argue that if the first sentence of 
§6(1) does not survive constitutional attack, the second 
sentence does, and, under the Act’s severability provision, 
§ B, is severable from the first. The District Court’s 
ruling of unconstitutionality, 392 F. Supp., at 1371, made 
spécifie reference to the first sentence, but its conclusion 
of law and its judgment invalidated ail of §6(1). Id., 
at 1374; Jurisdictional Statement A-34 in No. 74-1419. 
Appellee Danforth’s motion to alter or amend the judg-
ment, so far as the second sentence of §6(1) was con- 
cerned, was denied by the District Court. Id., at A-39.

We conclude, as did the District Court, that §6(1) 
must stand or fall as a unit. Its provisions are inextri- 
cably bound together. And a physician’s or other per- 
son’s criminal failure to protect a liveborn infant surely 
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will be subject to prosecution in Missouri under the 
State’s criminal statutes.

The judgment of the District Court is affirmed in part 
and reversed in part, and the case is remanded for fur- 
ther proceedings consistent with this opinion.

It is so ordered.

APPENDIX TO OPINION OF THE COURT

H. C. S. HOUSE BILL NO. 1211

AN ACT relating to abortion with penalty provisions 
and emergency clause.

Be it enacted by the General Assembly of the State of 
Missouri, as follows:

Section 1. It is the intention of the general assembly 
of the state of Missouri to reasonably regulate abortion 
in conformance with the decisions of the suprême court 
of the United States.

Section 2. Unless the language or context clearly 
indicates a different meaning is intended, the following 
words or phrases for the purpose of this act shall be 
given the meaning ascribed to them:

(1) “Abortion,” the intentional destruction of the life 
of an embryo or fétus in his or her mother’s womb or 
the intentional termination of the pregnancy of a mother 
with an intention other than to increase the probability 
of a live birth or to remove a dead or dying unborn 
child ;

(2) “Viability,” that stage of fêtai development when 
the life of the unborn child may be continued indefi- 
nitely outside the womb by natural or artificial life- 
supportive Systems;

(3) “Physician,” any person licensed to practice medi-
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cine in this state by the state board of registration of 
the healing arts.

Section 3. No abortion shall be performed prior to 
the end of the first twelve weeks of pregnancy except:

(1) By a duly licensed, consenting physician in the 
exercise of his best clinical medical judgment.

(2) After the woman, prior to submitting to the abor-
tion, certifies in writing her consent to the abortion and 
that her consent is informed and freely given and is not 
the resuit of coercion.

(3) With the written consent of the woman’s spouse, 
unless the abortion is certified by a licensed physician 
to be necessary in order to preserve the life of the 
mother.

(4) With the written consent of one parent or per- 
son in loco parentis of the woman if the woman is un- 
married and under the âge of eighteen years, unless the 
abortion is certified by a licensed physician as necessary 
in order to preserve the life of the mother.

Section 4. No abortion performed subséquent to the 
first twelve weeks of pregnancy shall be performed except 
where the provisions of section 3 of this act are satisfied 
and in a hospital.

Section 5. No abortion not necessary to preserve the 
life or health of the mother shall be performed unless 
the attending physician first certifies with reasonable 
medical certainty that the fétus is not viable.

Section 6. (1) No person who performs or induces 
an abortion shall fail to exercise that degree of pro-
fessional skill, care and diligence to preserve the life 
and health of the fétus which such person would be 
required to exercise in order to preserve the life and 
health of any fétus intended to be born and not aborted. 
Any physician or person assisting in the abortion who 
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shall fail to take such measures to encourage or to sus- 
tain the life of the child, and the death of the child re- 
sults, shall be deemed guilty of manslaughter and upon 
conviction shall be punished as provided in Section 559.- 
140, RSMo. Further, such physician or other person 
shall be liable in an action for damages as provided in 
Section 537.080, RSMo.

(2) Whoever, with intent to do so, shall take the life 
of a prématuré infant aborted alive, shall be guilty of 
murder of the second degree.

(3) No person shall use any fétus or prématuré infant 
aborted alive for any type of scientific, research, labora- 
tory or other kind of expérimentation either prior to or 
subséquent to any abortion procedure except as neces- 
sary to protect or preserve the life and health of such 
prématuré infant aborted alive.

Section 7. In every case where a live born infant 
results from an attempted abortion which was not per- 
formed to save the life or health of the mother, such 
infant shall be an abandoned ward of the State under 
the jurisdiction of the juvénile court wherein the abor-
tion occurred, and the mother and father, if he consented 
to the abortion, of such infant, shall hâve no parental 
rights or obligations whatsoever relating to such infant, 
as if the parental rights had been terminated pursuant 
to section 211.411, RSMo. The attending physician 
shall forthwith notify said juvénile court of the existence 
of such live born infant.

Section 8. Any woman seeking an abortion in the 
state of Missouri shall be verbally informed of the pro-
visions of section 7 of this act by the attending physician 
and the woman shall certify in writing that she has been 
so informed.

Section 9. The general assembly finds that the 
method or technique of abortion known as saline amnio-
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centesis whereby the amniotic fluid is withdrawn and a 
saline or other fluid is inserted into the amniotic sac 
for the purpose of killing the fétus and artificially induc- 
ing labor is deleterious to maternai health and is hereby 
prohibited after the first twelve weeks of pregnancy.

Section 10. 1. Every health facility and physician 
shall be supplied with forms promulgated by the division 
of health, the purpose and function of which shall be 
the préservation of maternai health and life by adding 
to the sum of medical knowledge through the compila-
tion of relevant maternai health and life data and to 
monitor ail abortions performed to assure that they are 
done only under and in accordance with the provisions 
of the law.

2. The forms shall be provided by the State division 
of health.

3. Ail information obtained by physician, hospital, 
clinic or other health facility from a patient for the pur-
pose of preparing reports to the division of health under 
this section or reports received by the division of health 
shall be confidential and shall be used only for statistical 
purposes. Such records, however, may be inspected and 
health data acquired by local, State, or national public 
health officers.

Section 11. Ail medical records and other documents 
required to be kept shall be maintained in the perma-
nent files of the health facility in which the abortion 
was performed for a period of seven years.

Section 12. Any practitioner of medicine, surgery, 
or nursing, or other health personnel who shall willfully 
and knowingly do or assist any action made unlawful 
by this act shall be subject to having his license, applica-
tion for license, or authority to practice his profession as 
a physician, surgeon, or nurse in the State of Missouri 
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rejected or revoked by the appropriate state licensing 
board.

Section 13. Any physician or other person who fails 
to maintain the confidentiality of any records or re-
ports required under this act is guilty of a misdemeanor 
and, upon conviction, shall be punished as provided by 
law.

Section 14. Any person who contrary to the provi-
sions of this act knowingly performs or aids in the per-
formance of any abortion or knowingly fails to perform 
any action required by this act shall be guilty of a mis-
demeanor and, upon conviction, shall be punished as 
provided by law.

Section 15. Any person who is not a licensed phy-
sician as defined in section 2 of this act who performs 
or attempts to perform an abortion on another as defined 
in subdivision (1) of section 2 of this act, is guilty of a 
felony, and upon conviction, shall be imprisoned by the 
department of corrections for a term of not less than 
two years nor more than seventeen years.

Section 16. Nothing in this act shall be construed 
to exempt any person, firm, or corporation from civil 
liability for medical malpractice for négligent acts or 
certification under this act.

Section A. Because of the necessity for immédiate 
state action to regulate abortions to protect the lives 
and health of citizens of this state, this act is deemed 
necessary for the immédiate préservation of the public 
health, welfare, peace and safety, and is hereby declared 
to be an emergency act within the meaning of the 
constitution, and this act shall be in full force and effect 
upon its passage and approval.

Section B. If any provision of this Act or the appli-
cation thereof to any person or circumstance shall be



PLANNED PARENTHOOD OF MISSOURI v. DANFORTH 89

52 Stew art , J., concurring

held invalid, such invalidity does not affect the provi-
sions or application of this Act which can be given 
effect without the invalid provisions or applications, and 
to this end the provisions of this Act are declared to be 
severable.

Approved June 14, 1974.
Effective June 14, 1974.

Mr . Just ice  Stewart , with whom Mr . Justic e  
Powell  joins, concurring.

While joining the Court’s opinion, I write separately 
to indicate my understanding of some of the constitu- 
tional issues raised by this litigation.

With respect to the définition of viability in § 2 (2) 
of the Act, it seems to me that the critical considération 
is that the statutory définition has almost no operative 
significance. The State has merely required physicians 
performing abortions to certijy that the fétus to be 
aborted is not viable. While the physician may be 
punished for failing to issue a certification, he may not be 
punished for erroneously concluding that the fétus is not 
viable. There is thus little chance that a physician’s 
professional decision to perform an abortion will be 
“chilled.”

I agréé with the Court that the patient-consent pro-
vision in § 3 (2) is constitutional. While §3(2) obvi- 
ously régulâtes the abortion decision during ail stages of 
pregnancy, including the first trimester, I do not believe 
it conflicts with the statement in Roe v. Wade, 410 U. S. 
113, 163, that “for the period of pregnancy prior to [ap- 
proximately the end of the first trimester] the attending 
physician, in consultation with his patient, is free to dé-
termine, without régulation by the State, that, in his 
medical judgment, the patient’s pregnancy should be 
terminated. If that decision is reached, the judgment 
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may be effectuated by an abortion free of interférence 
by the State.” That statement was made in the context 
of invalidating a state law aimed at thwarting a woman’s 
decision to hâve an abortion. It was not intended to 
preclude the State from enacting a provision aimed at 
ensuring that the abortion decision is made in a knowing, 
intelligent, and voluntary fashion.

As to the provision of the law that requires a husband’s 
consent to an abortion, § 3 (3), the primary issue that 
it raises is whether the State may constitutionally recog- 
nize and give effect to a right on his part to participate in 
the decision to abort a jointly conceived child. This 
seems to me a rather more difficult problem than the 
Court acknowledges. Previous decisions hâve recognized 
that a man’s right to father children and enjoy the asso-
ciation of his offspring is a constitutionally protected free- 
dom. See Stanley v. Illinois, 405 U. S. 645; Skinner v. 
Oklahoma ex rel. Williamson, 316 U. S. 535. But the 
Court has recognized as well that the Constitution pro- 
tects “a woman’s decision whether or not to terminale 
her pregnancy.” Roe v. Wade, supra, at 153 (emphasis 
added). In assessing the constitutional validity of 
§ 3 (3) we are called upon to choose between these com- 
peting rights. I agréé with the Court that since “it is 
the woman who physically bears the child and who is 
the more directly and immediately affected by the preg-
nancy . . . the balance weighs in her favor.” Ante, at 71.

With respect to the state law’s requirement of parental 
consent, § 3 (4), I think it clear that its primary consti-
tutional deficiency lies in its imposition of an absolute 
limitation on the minor’s right to obtain an abortion. 
The Court’s opinion today in Bellotti v. Baird, post, at 
147-148, suggests that a materially different constitu-
tional issue would be presented under a provision re-
quiring parental consent or consultation in most cases
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but providing for prompt (i) judicial resolution of any 
disagreement between the parent and the minor, or (ii) 
judicial détermination that the minor is mature enough 
to give an informed consent without parental concur-
rence or that abortion in any event is in the minor’s best 
interest. Such a provision would not impose parental 
approval as an absolute condition upon the minor’s right 
but would assure in most instances consultation between 
the parent and child.1

There can be little doubt that the State furthers a 
constitutionally permissible end by encouraging an un- 
married prégnant minor to seek the help and advice of 
her parents in making the very important decision 
whether or not to bear a child. That is a grave decision, 
and a girl of tender years, under emotional stress, may 
be ill-equipped to make it without mature advice and 
emotional support. It seems unlikely that she will 
obtain adéquate counsel and support from the attending 
physician at an abortion clinic, where abortions for prég-
nant minors frequently take place.2

1 For some of the considérations that support the State’s interest 
in encouraging parental consent, see the opinion of Mr . Just ic e  
Ste ve ns , concurring in part and dissenting in part. Post, at 102-105.

2 The mode of operation of one such clinic is revealed by the 
record in Bellotti v. Baird, post, p. 132, and accurately described by 
appellants in that case:

“The counseling . . . occurs entirely on the day the abortion is 
to be performed .... It lasts for two hours and takes place in 
groups that include both minors and adults who are strangers to 
one another .... The physician takes no part in this counseling 
process .... Counseling is typically limited to a description of 
abortion procedures, possible complications, and birth control 
techniques ....

“The abortion itself takes five to seven minutes .... The phy-
sician has no prior contact with the minor, and on the days that 
abortions are being performed at the [clinic], the physician, . . . 
may be performing abortions on many other adults and minors.... 
On busy days patients are scheduled in separate groups, consisting
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As to the constitutional validity of § 9 of the Act, pro- 
hibiting the use of the saline amniocentesis procedure, I 
agréé fully with the views expressed by Mr . Justice  
Stevens .

Mr . Just ice  White , with whom The  Chief  Justice  
and Mr . Just ice  Rehnqui st  join, concurring in part 
and dissenting in part.

In Roe n . Wade, 410 U. S. 113 (1973), this Court rec- 
ognized a right to an abortion free from state prohibi-
tion. The task of policing this limitation on state police 
power is and will be a difiicult and continuing venture in 
substantive due process. However, even accepting Roe 
v. Wade, there is nothing in the opinion in that case and 
nothing articulated in the Court’s opinion in this case 
which justifies the invalidation of four provisions of 
House Committee Substitute for House Bill No. 1211 
(hereafter Act) enacted by the Missouri 77th General 
Assembly in 1974 in response to Roe v. Wade. Accord- 
ingly, I dissent, in part.

I
Roe v. Wade, supra, at 163, holds that until a fétus 

becomes viable, the interest of the State in the life or 
potential life it represents is outweighed by the interest 
of the mother in choosing “whether or not to terminate 
her pregnancy.” 410 U. S., at 153. Section 3 (3) of the 
Act provides that a married woman may not obtain an 
abortion without her husband’s consent. The Court 
strikes down this statute in one sentence. It says that 
“since the State cannot . . . proscribe abortion . . . the 
State cannot delegate authority to any particular person, 

usually of five patients .... After the abortion [the physician] 
spends a brief period with the minor and others in the group in 
the recovery room . . . .” Brief for Appellants in No. 75-73, O. T. 
1975, pp. 43-44.
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even the spouse, to prevent abortion . . . .” Ante, at 69. 
But the State is not—under § 3 (3)—delegating to the 
husband the power to vindicate the State’s interest in 
the future life of the fétus. It is instead recognizing 
that the husband has an interest of his own in the life 
of the fétus which should not be extinguished by the uni-
latéral decision of the wife.1 It by no means follows, 
from the fact that the mother’s interest in deciding 
“whether or not to terminate her pregnancy” outweighs 
the State’s interest in the potential life of the fétus, that 
the husband’s interest is also outweighed and may not be 
protected by the State. A father’s interest in having a 
child—perhaps his only child—may be unmatched by any 
other interest in his life. See Stanley v. Illinois, 405 
U. S. 645, 651 (1972), and cases there cited. It is truly 
surprising that the majority finds in the United States 
Constitution, as it must in order to justify the resuit it 
reaches, a rule that the State must assign a greater value 
to a mother’s decision to eut off a potential human life 
by abortion than to a father’s decision to let it mature 
into a live child. Such a rule cannot be found there, nor 
can it be found in R oe v. Wade, supra. These are mat- 
ters which a State should be able to décidé free from the 
suffocating power of the fédéral judge, purporting to act 
in the name of the Constitution.

1 There are countless situations in which the State prohibits con- 
duct only when it is objected to by a private person most closely 
affected by it. Thus a State cannot forbid anyone to enter on 
private property with the owner’s consent, but it may enact and 
enforce trespass laws against unauthorized entrances. It cannot 
forbid transfer of property held in tenancy by the entireties but it 
may require consent by both husband and wife to such a transfer. 
These situations plainly do not involve délégations of legislative 
power to private parties; and neither does the requirement in 
§ 3 (3) that a woman not deprive her husband of his future child 
without his consent.
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In describing the nature of a mother’s interest in ter- 
mininating a pregnancy, the Court in Roe v. Wade men- 
tioned only the post-birth burdens of rearing a child, 410 
U. S., at 153, and rejected a rule based on her interest in 
controlling her own body during pregnancy. Id., at 154. 
Missouri has a law which prevents a woman from putting 
a child up for adoption over her husband’s objection, Mo. 
Rev. Stat. § 453.030 (1969). This law represents a judg- 
ment by the State that the mother’s interest in avoiding 
the burdens of child rearing do not outweigh or snuff 
out the father’s interest in participating in bringing up 
his own child. That law is plainly valid, but no more 
so than § 3 (3) of the Act now before us, resting as it 
does on precisely the same judgment.

II
Section 3 (4) requires that an unmarried woman under 

18 years of âge obtain the consent of a parent or a person 
in loco parentis as a condition to an abortion. Once 
again the Court strikes the provision down in a sentence. 
It States: “Just as with the requirement of consent from 
the spouse, so here, the State does not hâve the con- 
stitutional authority to give a third party an absolute, 
and possibly arbitrary, veto over the decision of the 
physician and his patient to terminate the patient’s preg-
nancy . . ..” Ante, at 74. The Court rejects the notions 
that the State has an interest in strengthening the family 
unit, or that the parent has an “independent interest” 
in the abortion decision, sufficient to justify § 3 (4) and 
apparently concludes that the provision is therefore un- 
constitutional. But the purpose of the parental-consent 
requirement is not merely to vindicate any interest of the 
parent or of the State. The purpose of the requirement 
is to vindicate the very right created in Roe v. Wade, 
supra—the right of the prégnant woman to décidé
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“whether or not to terminate her pregnancy.” 410 U. S., 
at 153 (emphasis added). The abortion decision is un- 
questionably important and has irrevocable conséquences 
whichever way it is made. Missouri is entitled to protect 
the minor unmarried woman from making the decision 
in a way which is not in her own best interests, and it 
seeks to achieve this goal by requiring parental consulta-
tion and consent. This is the traditional way by which 
States hâve sought to protect children from their own 
immature and improvident decisions ;2 and there is abso- 
lutely no reason expressed by the majority why the State 
may not utilize that method here.

III
Section 9 of the Act prohibits abortion by the method 

known as saline amniocentesis—a method used at the 
time the Act was passed for 70% of abortions performed 
after the first trimester. Legislative history reveals that 
the Missouri Législature viewed saline amniocentesis as 
far less safe a method of abortion than the so-called pros-
taglandin method. The court below took evidence on 
the question and summarized it as follows:

“The record of trial discloses that use of the saline 
method exposes a woman to the danger of severe 
complications, regardless of the skill of the physician 
or the précaution taken. Saline may cause one or 

2 As Mr . Just ice  Stev en s States in his separate opinion, post, at 
102:
“The State’s interest in the welfare of its young citizens justifies a 
variety of protective measures. Because he may not foresee the 
conséquences of his decision, a minor may not make an enforceable 
bargain. He may not lawfully work or travel where he pleases, or 
even attend exhibitions of constitutionally protected adult motion 
pictures. Persons below a certain âge may not marry without pa-
rental consent. Indeed, such consent is essential even when the 
young woman is already prégnant.”
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more of the folio wing conditions: Disseminated in- 
travascular coagulation or ‘consumptive coagulap- 
athy’ (disruption of the blood clotting mechanism 
[Dr. Warren, Tr. 57-58; Dr. Klaus, Tr. 269-270; 
Dr. Anderson, Tr. 307; Defts’ Exs. H & M]), 
which may resuit in severe bleeding and possibly 
death (Dr. Warren, Tr. 58) ; hypernatremia (in- 
crease in blood sodium level), which may lead to 
convulsions and death (Dr. Klaus, Tr. 268) ; and 
water intoxication (accumulated water in the body 
tissue which may occur when oxytoxin is used in 
conjunction with the injection of saline), resulting 
in damage to the central nervous System or death 
(Dr. Warren, Tr. 76; Dr. Klaus, Tr. 270-271; Dr. 
Anderson, Tr. 310; Defts’ Ex. L). There is also 
evidence that saline amniocentesis causes massive 
tissue destruction to the inside of the utérus (Dr. 
Anderson, Tr. 308).” 392 F. Supp. 1362, 1372-1373 
(1975).

The District Court also cited considérable evidence es- 
tablishing that the prostaglandin method is safer. In 
fact, the Chief of Obstetries at Yale University, Dr. An-
derson, suggested that “physicians should be liable for 
malpractice if they chose saline over prostaglandin after 
having been given ail the facts on both methods.” Id., 
at 1373. The Court nevertheless reverses the decision of 
the District Court sustaining § 9 against constitutional 
challenge. It does so apparently because saline amnio-
centesis was widely used before the Act was passed; be-
cause the prostaglandin method was seldom used and was 
not generally available ; and because other abortion tech-
niques more dangerous than saline amniocentesis were 
not banned. At bottom the majority’s holding—as well 
as the concurrence—rests on its factual finding that the 
prostaglandin method is unavailable to the women of
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Missouri. It therefore concludes that the ban on the 
saline method is “an unreasonable or arbitrary régulation 
designed to inhibit, and having the effect of inhibiting, 
the vast majority of abortions after the first 12 weeks,” 
ante, at 79. This factual finding was not made either by 
the majority or by the dissenting judge below. Appel-
lants hâve not argued that the record below supports 
such a finding. In fact the record below does not sup-
port such a finding. There is no evidence in the record 
that women in Missouri will be unable to obtain abor-
tions by the prostaglandin method. What evidence there 
is in the record on this question supports the contrary 
conclusion.3 The record discloses that the prostaglandin 
method of abortion was the country’s second most comr 
mon method of abortion during the second trimester, 
Tr. 42, 89-90; that although the prostaglandin method 
had previously been available only on an experimental 
basis, it was, at the time of trial available in “small 
hospitals ail over the country,” id., at 342; that in an- 
other year or so the prostaglandin method would be- 
come—even in the absence of législation on the subject— 
the most prévalent method. Anderson déposition, at 69. 
Moreover, one doctor quite sensibly testified that if the 
saline method were banned, hospitals would quickly 
switch to the prostaglandin method.

The majority relies on the testimony of one doctor 
that—as already noted—prostaglandin had been avail-
able on an experimental basis only until January 1, 1974; 
and that its manufacturer, the Upjohn Co., restricted 
its sales to large medical centers for the following six 
months, after which sales were to be unrestricted. Tr. 

3 The absence of more evidence on the subject in the record seems 
to be a resuit of the fact that the claim that the prostaglandin 
method is unavailable was not part of plaintiffs’ litigating strategy 
below.
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334-335. In what manner this evidence supports the 
proposition that prostaglandin is unavailable to the 
women of Missouri escapes me. The statute involved 
in this litigation was passed on June 14, 1974; evidence 
was taken in July 1974; the District Court’s decree sus- 
taining the ban on the saline method which this Court 
overturns was entered in January 1975; and this Court 
déclarés the statute unconstitutional in July 1976. 
There is simply no evidence in the record that prosta-
glandin was or is unavailable at any time relevant to 
this case. Without such evidence and without any fac- 
tual finding by the court below this Court cannot prop- 
erly strike down a statute passed by one of the States. 
Of course, there is no burden on a State to establish the 
constitutionality of one of its laws. Absent proof of a 
fact essential to its unconstitutionality, the statute re-
mains in effect.

The only other basis for its factual finding which the 
majority offers is a citation to another case—Wolfe v. 
Schroering, 388 F. Supp. 631, 637 (WD Ky. 1974)—in 
which a different court concluded that the record in its 
case showed the prostaglandin method to be unavailable 
in another State—Kentucky—at another time—two years 
ago. This case must be decided on its own record. I am 
not yet prepared to accept the notion that normal rules of 
law, procedure, and constitutional adjudication suddenly 
become irrelevant solely because a case touches on the 
subject of abortion. The majority’s finding of fact that 
women in Missouri will be unable to obtain abortions 
after the first trimester if the saline method is banned 
is wholly unjustifiable.

In any event, the point of § 9 is to change the practice 
under which most abortions were performed under the 
saline amniocentesis method and to make the safer pros-
taglandin method generally available. It promises to
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achieve that resuit, if it remains operative, and the evi-
dence discloses that the resuit is a désirable one or at 
least that the législature could hâve so viewed it. That 
should end our inquiry, unless we purport to be not only 
the country’s continuons constitutional convention but 
also its ex officio medical board with powers to approve 
or disapprove medical and operative practices and stand-
ards throughout the United States.

IV
Section 6 (1) of the Act provides:

“No person who performs or induces an abortion 
shall fail to exercise that degree of professional skill, 
care and diligence to preserve the life and health 
of the fétus which such person would be required 
to exercise in order to preserve the life and health 
of any fétus intended to be born and not aborted. 
Any physician or person assisting in the abortion 
who shall fail to take such measures to encourage 
or to sustain the life of the child, and the death of 
the child results, shall be deemed guilty of man- 
slàughter .... Further, such physician or other 
person shall be liable in an action for damages.” 

If this section is read in any way other than through a 
microscope, it is plainly intended to require that, where 
a “fétus [may hâve] the capability of meaningful life 
outside the mother’s womb,” Roe v. Wade, 410 U. S., at 
163, the abortion be handled in a way which is designed 
to preserve that life notwithstanding the mother’s desire 
to terminate it. Indeed, even looked at through a micro-
scope the statute seems to go no further. It requires a 
physician to exercise “that degree of professional skill... 
to preserve the . . . fétus,” which he would be required to 
exercise if the mother wanted a live child. Plainly, 
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if the pregnancy is to be terminated at a time when 
there is no chance of life outside the womb, a physician 
would not be required to exercise any care ôr skill to 
preserve the life of the fétus during abortion no matter 
what the mother’s desires. The statute would appear 
then to operate only in the gray area after the fétus 
might be viable but while the physician is still able to 
certify “with reasonable medical certainty that the fétus 
is not viable.” See § 5 of the Act which flatly prohibits 
abortions absent such a certification. Since the State 
has a compelling interest, sufficient to outweigh the 
mother’s desire to kill the fétus, when the “fétus . . . has 
the capability of meaningful life outside the mother’s 
womb,” Roe v. Wade, supra, at 163, the statute is 
constitutional.

Incredibly, the Court reads the statute instead to re- 
quire “the physician to preserve the life and health of 
the fétus, whatever the stage of pregnancy,” ante, at 83, 
thereby attributing to the Missouri Législature the strange 
intention of passing a statute with absolutely no chance 
of surviving constitutional challenge under Roe v. Wade, 
supra.

The Court compounds its error by also striking down 
as unseverable the wholly unobjectionable requirement 
in the second sentence of §6(1) that where an abortion 
produces a live child, steps must be taken to sustain its 
life. It explains its resuit in two sentences:

“We conclude, as did the District Court, that 
§6(1) must stand or fall as a unit. Its provisions 
are inextricably bound together.” Ante, at 83.

The question whether a constitutional provision of 
state law is severable from an unconstitutional provision 
is entirely a question of the intent of the state législa-
ture. There is not the slightest reason to suppose that 
the Missouri Législature would not require proper care
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for live babies just because it cannot require physicians 
performing abortions to take care to preserve the life 
of fetuses. The Attorney General of Missouri has argued 
here that the only intent of § 6 (1) was to require physi-
cians to support a live baby which resulted from an 
abortion.

At worst, § 6 (1) is ambiguous on both points and the 
District Court should be directed to abstain until a con-
struction may be had from the state courts. Under no 
circumstances should §6(1) be declared unconstitu-
tional at this point.4

V
I join the judgment and opinion of the Court insofar 

as it upholds the other portions of the Act against consti- 
tutional challenge.

Mr . Just ice  Stevens , concurring in part and dissent- 
ing in part.

With the exception of Parts IV-D and IV-E, I join 
the Court’s opinion.

In Roe N. Wade, 410 U. S. 113, the Court held that a 
woman’s right to décidé whether to abort a pregnancy 
is entitled to constitutional protection. That decision, 
which is now part of our law, answers the question dis- 
cussed in Part IV-E of the Court’s opinion, but merely 
poses the question decided in Part IV-D.

If two abortion procedures had been equally acces-
sible to Missouri women, in my judgment the United 
States Constitution would not prevent the state legis- 

4 The majority’s construction of state law is, of course, not bind- 
ing on the Missouri courts. If they should disagree with the major-
ity’s reading of state law on one or both of the points treated by 
the majority, the State could validly enforce the relevant parts of 
the statute—at least against ail those people not parties to this case. 
Cf. Dombrowski v. Poster, 380 U. S. 479, 492 (1965).
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lature from outlawing the one it found to be less safe 
even though its conclusion might not reflect a unanimous 
consensus of informed medical opinion. However, the 
record indicates that when the Missouri statute was 
enacted, a prohibition of the saline amniocentesis pro-
cedure was almost tantamount to a prohibition of any 
abortion in the State after the first 12 weeks of pregnancy. 
Such a prohibition is inconsistent with the essential hold-
ing of Roe v. Wade and therefore cannot stand.

In my opinion, however, the parental-consent require- 
ment is consistent with the holding in Roe. The State’s 
interest in the welfare of its young citizens justifies a 
variety of protective measures. Because he may not 
foresee the conséquences of his decision, a minor may not 
make an enforceable bargain. He may not lawfully work 
or travel where he pleases, or even attend exhibitions of 
constitutionally protected adult motion pictures. Per-
sons below a certain âge may not marry without pa-
rental consent. Indeed, such consent is essential even 
when the young woman is already prégnant. The State’s 
interest in protecting a young person from harm 
justifies the imposition of restraints on his or 
her freedom even though comparable restraints on 
adults would be constitutionally impermissible. There-
fore, the holding in Roe v. Wade that the abortion de-
cision is entitled to constitutional protection merely 
emphasizes the importance of the decision; it does not 
lead to the conclusion that the state législature has no 
power to enact législation for the purpose of protecting a 
young prégnant woman from the conséquences of an in-
correct decision.

The abortion decision is, of course, more important 
than the decision to attend or to avoid an adult 
motion picture, or the decision to work long hours in a
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factory. It is not necessarily any more important than 
the decision to run away from home or the decision to 
marry. But even if it is the most important kind 
of a decision a young person may ever make, 
that assumption merely enhances the quality of 
the State’s interest in maximizing the probability that 
the decision be made correctly and with full understand- 
ing of the conséquences of either alternative.

The Court recognizes that the State may insist that the 
decision not be made without the benefit of medical ad- 
vice. But since the most significant conséquences of the 
decision are not medical in character, it would seem to 
me that the State may, with equal legitimacy, insist that 
the decision be made only after other appropriate counsel 
has been had as well. Whatever choice a prégnant 
young woman makes—to marry, to abort, to bear her 
child out of wedlock—the conséquences of her de-
cision may hâve a profound impact on her entire 
future life. A legislative détermination that such 
a choice will be made more wisely in most 
cases if the advice and moral support of a parent play 
a part in the decisionmaking process is surely not irra- 
tional. Moreover, it is perfectly clear that the parental- 
consent requirement will necessarily involve a parent 
in the decisional process.

If there is no parental-consent requirement, many 
minors will submit to the abortion procedure 
without ever informing their parents. An assump-
tion that the parental reaction will be hostile, dis- 
paraging, or violent no doubt persuades many children 
simply to bypass parental counsel which would in fact be 
loving, supportive, and, indeed, for some indispensable. 
It is unrealistic, in my judgment, to assume that every 
parent-child relationship is either (a) so perfect that 
communication and accord will take place routinely or
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(b) so imperfect that the absence of communication re- 
flects the child’s correct prédiction that the parent will ex-
ercise his or her veto arbitrarily to further a selfish inter-
est rather than the child’s interest. A state législature 
may conclude that most parents will be primarily inter- 
ested in the welfare of their children, and further, that 
the imposition of a parental-consent requirement is an 
appropriate method of giving the parents an opportunity 
to foster that welfare by helping a prégnant distressed 
child to make and to implement a correct decision.

The State’s interest is not dépendent on an estimate 
of the impact the parental-consent requirement may 
hâve on the total number of abortions that may take 
place. I assume that parents will sometimes prevent 
abortions which might better be performed; other par-
ents may advise abortions that should not be per-
formed. Similarly, even doctors are not omniscient; 
specialists in performing abortions may incorrectly con-
clude that the immédiate advantages of the procedure 
outweigh the disadvantages which a parent could evalu- 
ate in better perspective. In each individual case factors 
much more profound than a mere medical judgment may 
weigh heavily in the scales. The overriding considéra-
tion is that the right to make the choice be exercised as 
wisely as possible.

The Court assumes that parental consent is an appro-
priate requirement if the minor is not capable of under- 
standing the procedure and of appreciating its consé-
quences and those of available alternatives. This as- 
sumption is, of course, correct and consistent with the 
predicate which underlies ail state législation seeking to 
protect minors from the conséquences of decisions they 
are not yet prepared to make. In ail such situations 
chronological âge has been the basis for imposition of a 
restraint on the minor’s freedom of choice even though



PLANNED PARENTHOOD OF MISSOURI v. DANFORTH 105

52 Opinion of Stev en s , J.

it is perfectly obvions that such a yardstick is imprécise 
and perhaps even unjust in particular cases. The Court 
seems to assume that the capacity to conceive a child 
and the judgment of the physician are the only consti- 
tutionally permissible yardsticks for determining whether 
a young woman can independently make the abortion 
decision. I doubt the accuracy of the Court’s empirical 
judgment. Even if it were correct, however, as a matter 
of constitutional law I think a State has power to con- 
clude otherwise and to select a chronological âge as its 
standard.

In short, the State’s interest in the welfare of its young 
citizens is sufficient, in my judgment, to support the 
parental-consent requirement.
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Respondents, two Missouri-licensed physicians, brought this action 
for injunctive relief and a déclaration of the unconstitutionality 
of a Missouri statute that excludes abortions that are not “med- 
ically indicated” from the purposes for which Medicaid benefits 
are available to needy persons. In response to petitioner’s pre- 
answer motion to dismiss, each respondent averred that he had 
provided, and anticipated providing, abortions to needy patients, 
and that petitioner, the responsible state official, acting in reliance 
on the challenged statute, had refused ail Medicaid applications 
filed in connection with such abortions. A three-judge District 
Court dismissed the relevant count of the complaint for lack of 
standing, having concluded that no logical nexus existed between 
the status asserted by respondents and the claim that they sought 
to hâve adjudicated. The Court of Appeals reversed, finding that 
respondents had alleged sufficient “injury in fact” and also an in-
terest “arguably within the zone of interests to be protected . . . 
by the . . . constitutional guarantees in question.” That court then 
considered the case on the merits and found that the challenged 
statute clearly violated the Equal Protection Clause. Held: The 
judgment is reversed and the case is remanded. Pp. 112-121; 
121-122; 122.

508 F. 2d 1211, reversed and remanded.
Mr . Just ice  Bla ck mun  delivered the opinion of the Court 

with respect to Parts I, II-A, and III, finding that:
1. Respondents had standing to maintain this suit. Respond-

ents alleged “injury in fact,” i. e., a sufficiently concrète interest 
in the outcome of their suit to make it a case or controversy 
subject to the District Court’s Art. III jurisdiction. If respond-
ent physicians prevail in their suit to remove the statutory limi-
tation on reimbursable abortions, they will benefit by receiving 
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payment for the abortions and the State will be out of pocket 
by the amount of the payments. Pp. 112-113.

2. The Court of Appeals should not hâve proceeded to résolve 
the merits of this case, since petitioner, who has not filed an 
answer or other pleading addressed to the merits, has not had the 
opportunity to présent evidence or legal arguments in defense of 
the statute. Pp. 119-121.

Mr . Just ice  Bla ck mun , joined by Mr . Just ice  Bre nn an , 
Mr . Just ice  Whi te , and Mr . Just ice  Mars ha ll , concluded, 
in Part II-B, that as a prudential matter, respondents are proper 
proponents of the particular rights on which they base their suit. 
Though “[o]rdinarily, one may not claim standing . . . to vindi- 
cate the constitutional rights of some third party,” Barrows v. 
Jackson, 346 U. S. 249, 255, here the underlying justification for 
that rule is absent. A woman cannot safely secure an abortion 
without a physician’s aid, and an impecunious woman cannot 
easily secure an abortion without the physician’s being paid by 
the State. Aside from the woman herself, the physician is 
uniquely qualified, by virtue of his confidential, professional rela- 
tionship with her, to litigate the constitutionality of the State’s 
interférence with, or discrimination against, the abortion decision. 
Moreover, there are obstacles to the woman’s assertion of her 
own rights, in that the desire to protect her privacy may deter 
her from herself bringing suit, and her daim will soon become 
at least technically moot if her indigency forces her to forgo the 
abortion. Pp. 113-118.

Bla ck mu n , J., announced the judgment of the Court and deliv- 
ered an opinion of the Court with respect to Parts I, II-A, and III, 
in which ail Members joined, and in which, as to Part II-B, 
Bre nna n , Whi te , and Mar shal l , JJ., joined. Stev en s , J., filed 
an opinion concurring in part, post, p. 121. Pow el l , J., filed an 
opinion concurring in part and dissenting in part, in which Burg er , 
C. J., and Ste wa rt  and Reh nq ui st , JJ., joined, post, p. 122.

Michael L. Boicourt, Assistant Attorney General of 
Missouri, argued the cause for petitioner. With him on 
the brief was John C. Danforth, Attorney General.

Frank Susman argued the cause and filed a brief for 
respondents.
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Mr . Justice  Blackmun  delivered the opinion of the 
Court (Parts I, II-A, and III) together with an opinion 
(Part II-B), in which Mr . Justice  Brennan , Mr . Jus -
tice  White , and Mr . Justice  Marsh all  joined.

Like its companions,1 this case involves a claim of a 
State’s unconstitutional interférence with the decision 
to terminate pregnancy. The particular object of the 
challenge is a Missouri statute excluding abortions that 
are not “medically indicated” from the purposes for 
which Medicaid benefits are available to needy persons. 
In its présent posture, however, the case présents two 
issues not going to the merits of this dispute. The first 
is whether the plaintiff-appellees, as physicians who per- 
form nonmedically indicated abortions, hâve standing to 
maintain the suit, to which we answer that they do. 
The second is whether the Court of Appeals, exercising 
jurisdiction because the suit had been dismissed in the 
District Court for lack of standing, properly proceeded 
to a détermination of the merits, to which we answer 
that it did not.

I
Missouri participâtes in the so-called Medicaid pro- 

gram, under which the Fédéral Government partially 
underwrites qualifying state plans for medical assistance 
to the needy. See 42 U. S. C. § 1396 et seq. (1970 ed. 
and Supp. IV). Missouri’s plan, which is set out in Mo. 
Rev. Stat. §§ 208.151-208.158 (Supp. 1975), includes, in 
§ 208.152, a list of 12 categories of medical services that 
are eligible for Medicaid funding. The last is:

“(12) Family planning services as defined by 
fédéral rules and régulations; provided, however, 
that such family planning services shall not in- 

1 Planned Parenthood of Missouri v. Danforth, ante, p. 52, 
Bellotti n . Baird, post, p. 132.
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clude abortions unless such abortions are medically 
indicated.”

This provision is the subject of the litigation before us.2 
The suit was filed in the United States District Court 

for the Eastern District of Missouri by two Missouri- 
licensed physicians. Each plaintiff avers, in an affidavit 
filed in opposition to a motion to dismiss, that he “has 
provided, and anticipâtes providing abortions to welfare 
patients who are eligible for Medicaid payments.” App. 
32, 36.3 The plaintifïs further allégé in their affidavits 
that ail Medicaid applications filed in connection with 
abortions performed by them hâve been refused by the 
défendant, who is the responsible state official,4 in reli- 
ance on the challenged § 208.152 (12). App. 32, 36. It 
is not entirely clear who has filed these applications. 
One affiant States that “he and [his] patients hâve been 
refused,” id., at 32; the other refers to “those who hâve 
submitted applications for such payments on his behalf” 
and States that such “payments hâve been refused.” Id., 
at 36. Indeed, it is not entirely clear to whom the pay-
ments would go if they were made. We assume, how- 
ever, from the statute’s several references to payments 
“on behalf of” eligible persons, see §§ 208.151 and 208.- 
152, that the provider of the services himself seeks 

2 The complaint contained two additional counts directed against 
the Missouri State Board of Registration for the Healing Arts, 
and concerning other Missouri statutes relating to abortions upon 
minors. The District Court’s dismissal of those counts has not been 
appealed and is not now before us.

3 Plaintifïs sued on their own behalf and on behalf of the class of 
similarly situated physicians. App. 15. Apparently, however, the 
suit was dismissed by the District Court before any such class was 
certified.

4 Défendant Singleton, petitioner herein, is Chief of the Bureau 
of Medical Services in the Division of Welfare of Missouri’s De-
partment of Public Health and Welfare. Id., at 16.
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reimbursement from the State. In any event, each 
plaintiff states that he anticipâtes further refusais by 
the défendant to fund nonmedically indicated abortions. 
Each avers that such refusais “deter [him] from the 
practice of medicine in the manner he considers to be 
most expertise [sic] and bénéficiai for said patients . . . 
and chill and thwart the ordinary and customary func- 
tioning of the doctor-patient relationship.” App. 32, 36.

The complaint sought a déclaration of the statute’s 
invalidity and an injunction against its enforcement. 
A number of grounds were stated, among them that the 
statute, “on its face and as applied,” is unconstitutionally 
vague, “[d]eprives plaintiffs of their right to practice 
medicine according to the highest standards of medical 
practice”; “[d]eprives plaintiffs’ patients of the funda- 
mental right of a woman to détermine for herself whether 
to bear children”; “[i]nfringes upon plaintiffs’ right to 
render and their patients’ right to receive safe and adé-
quate medical ad vice and treatment”; and “[d]eprives 
plaintiffs and their patients, each in their own classifica-
tion, of the equal protection of the laws.” Id., at 16, 
12-13.

The defendant’s sole pleading in District Court was 
a pre-answer motion to dismiss. Dismissal was sought 
upon several alternative grounds: that there was no case 
or controversy; that the plaintiffs lacked “standing to 
litigate the constitutional issues raised”; that injunctive 
relief “cannot be granted” because of absence of “irrép-
arable harm” to the plaintiffs; that the plaintiffs “per- 
sonally could suffer no harm” ; and that in any case they 
“cannot litigate the alleged deprivation or infringement 
of the civil rights of their welfare patients.” Id., at 
24r-25.

The plaintiffs having responded to this motion with a 
mémorandum and also with the affidavits described 
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above, the three-judge panel that had been convened to 
hear the case dismissed the count now before us “for 
lack of standing.” The court saw no “logical nexus be- 
tween the status asserted by the plaintiffs and the claim 
they seek to hâve adjudicated.” Wulff v. State Bd. of 
Registration for Healing Arts, 380 F. Supp. 1137, 1144 
(1974).

The United States Court of Appeals for the Eighth 
Circuit reversed. 508 F. 2d 1211 (1974). It reasoned 
that Roe v. Wade, 410 U. S. 113 (1973), and Doe v. 
Bolton, 410 U. S. 179 (1973), as interpreted in several 
of its own earlier decisions, had “ ‘paved the way for 
physicians to assert their constitutional rights to prac-
tice medicine,’ ” citing Nyberg v. City of Virginia, 495 F. 
2d 1342, 1344 (CA8), appeal dismissed and cert. denied, 
419 U. S. 891 (1974). Those rights were said to include 
“ ‘the right to advise and perform abortions,’ ” and 
furthermore to be “ ‘inextricably bound up with the 
privacy rights of women who seek abortions.’ ” 508 F. 
2d, at 1213. Clearly, the restriction of Medicaid benefits 
affected the plaintiff physicians “both professionally and 
monetarily.” Id., at 1214. The resuit, in the Court 
of Appeals’ view, was that they had alleged sufficient 
“ ‘injury in fact,’ ” and also an interest “ ‘arguably within 
the zone of interests to be protected ... by the . .. consti-
tutional guarantee in question,’ ” ibid., quoting Data 
Processing Service v. Camp, 397 U. S. 150, 153 (1970).

Although it found the matter “not without its diffî- 
culty,” 508 F. 2d, at 1214, the Court of Appeals next con- 
cluded that, being “urged by appellants” (respondents 
here), it should proceed from the standing question to 
the merits of the case. This, rather than a remand, it 
considered proper because the question of the statute’s 
validity could not profit from further refinement, and 
indeed was one whose answer was in no doubt. The 
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statute was “obviously unconstitutional,” and it therefore 
appeared “that the case might well hâve been decided 
by one fédéral judge.” Id., at 1215. The court, ac- 
cordingly, chose “to make final détermination of this 
case.” Ibid. Proceeding to the merits, the court found 
a “clear violation of the Equal Protection Clause.” Ibid. 
The statute constituted a “spécial régulation on abor-
tion,” and discriminated against both the patient and the 
physician “by reason of the patient’s poverty.” Id., at 
1215-1216. Section 208.152 (12) was therefore declared 
unconstitutional by the Court of Appeals. Injunctive re-
lief was felt to be unnecessary, it being assumed that 
the State would comply with the déclaration and cease 
any discrimination between needy patients seeking thera- 
peutic and nontherapeutic abortions. 508 F. 2d, at 1213- 
1216. We granted certiorari, limited to the two ques-
tions identified in the opening paragraph of this opinion. 
422 U. S. 1041 (1975).

II
Although we are not certain that they hâve been 

clearly separated in the District Court’s and Court of Ap-
peals’ opinions, two distinct standing questions are pre- 
sented. We hâve distinguished them in prior cases, e. g., 
Data Processing Service v. Camp, 397 U. S., at 152-153; 
Flast v. Cohen, 392 U. S. 83, 99 n. 20 (1968) ; Barrows v. 
Jackson, 346 U. S. 249, 255 (1953), and they are these: 
First, whether the plaintiff-respondents allégé “injury in 
fact,” that is, a sufficiently concrète interest in the out- 
come of their suit to make it a case or controversy sub- 
ject to a fédéral court’s Art. III jurisdiction, and, second, 
whether, as a Prudential matter, the plaintiff-respondents 
are proper proponents of the particular legal rights on 
which they base their suit.

A. The first of these questions needs little comment, 
for there is no doubt now that the respondent-physicians 
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suffer concrète in jury from the operation of the chal- 
lenged statu te. Their complaint and affidavits, described 
above, allégé that they hâve performed and will continue 
to perform operations for which they would be reim- 
bursed under the Medicaid program, were it not for the 
limitation of reimbursable abortions to those that are 
“medically indicated.” If the physicians prevail in their 
suit to remove this limitation, they will benefit, for they 
will then receive payment for the abortions. The State 
(and Fédéral Government) will'be out of pocket by the 
amount of the payments. The relationship between the 
parties is classically adverse, and there clearly exists be-
tween them a case or controversy in the constitutional 
sense. Simon v. Eastern Ky. Welfare Rights Org., 426 
U. S. 26, 37-39 (1976); Investment Co. Institute v. 
Camp, 401 U. S. 617, 620-621 (1971); Data Processing 
Service v. Camp, 397 U. S., at 151-156.

B. The question of what rights the doctors may assert 
in seeking to résolve that controversy is more difficult. 
The Court of Appeals adverted to what it perceived to 
be the doctor’s own “constitutional rights to practice 
medicine.” 508 F. 2d, at 1213. We hâve no occa-
sion to décidé whether such rights exist. Assuming that 
they do, the doctors, of course, can assert them. It ap- 
pears, however, that the Court of Appeals also accorded 
the doctors standing to assert, and indeed granted them 
relief based partly upon, the rights of their patients. 
We must décidé whether this assertion of jus tertii was a 
proper one.

Fédéral courts must hesitate before resolving a contro-
versy, even one within their constitutional power to 
résolve, on the basis of the rights of third persons not 
parties to the litigation. The reasons are two. First, 
the courts should not adjudicate such rights unneces- 
sarily, and it may be that in fact the holders of those 
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rights either do not wish to assert them, or will be able 
to enjoy them regardless of whether the in-court litigant 
is successful or not. See Ashwander v. TVA, 297 U. S. 
288, 345-348 (1936) (Brandeis, J., concurring) (offer- 
ing the standing requirement as one means by which 
courts avoid unnecessary constitutional adjudications). 
Second, third parties themselves usually will be the best 
proponents of their own rights. The courts dépend on 
effective advocacy, and therefore should prefer to con- 
strue legal rights only when the most effective advocates 
of those rights are before them. The holders of the 
rights may hâve a like preference, to the extent they will 
be bound by the courts’ decisions under the doctrine of 
stare decisis. See, e. g., Baker v. Carr, 369 U. S. 186, 
204 (1962) (standing requirement aimed at “assur[ing] 
that concrète adverseness which sharpens the présenta-
tion of the issues upon which the court so largely 
dépends”); Holden n . Hardy, 169 U. S. 366, 397 (1898) 
(assertion of third parties’ rights would corne with 
“greater cogency” from the third parties themselves). 
These two considérations underlie the Court’s general 
rule: “Ordinarily, one may not claim standing in this 
Court to vindicate the constitutional rights of some third 
party.” Barrows v. Jackson, 346 U. S., at 255. See also 
Flast v. Cohen, 392 U. S., at 99 n. 20; McGowan v. 
Maryland, 366 U. S. 420, 429 (1961).

Like any general rule, however, this one should not be 
applied where its underlying justifications are absent. 
With this in mind, the Court has looked primarily to two 
factual éléments to détermine whether the rule should 
apply in a particular case. The first is the relationship 
of the litigant to the person whose right he seeks to 
assert. If the enjoyment of the right is inextricably 
bound up with the activity the litigant wishes to pursue, 
the court at least can be sure that its construction of 
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the right is not unnecessary in the sense that the right’s 
enjoyment will be unaffected by the outcome of the suit. 
Furthermore, the relationship between the litigant and 
the third party may be such that the former is fully, or 
very nearly, as effective a proponent of the right as the 
latter. Thus in Griswold v. Connecticut, 381 U. S. 479 
(1965), where two persons had been convicted of giving 
advice on contraception, the Court permitted the défend-
ants, one of whom was a licensed physician, to assert 
the privacy rights of the married persons whom they 
advised. The Court pointed to the “confidential” nature 
of the relationship between the défendants and the 
married persons, and reasoned that the rights of the 
latter were “likely to be diluted or adversely afïected” 
if they could not be asserted in such a case. Id., at 481. 
See also Eisenstadt v. Baird, 405 U. S. 438, 445-446 
(1972) (stressing “advocate” relationship and “impact 
of the litigation on the third-party interests”) ; Burrows 
v. Jackson, 346 U. S., at 259 (owner of real estate subject 
to racial covenant granted standing to challenge such 
covenant in part because she was “the one in whose 
charge and keeping repose [d] the power to continue 
to use her property to discriminate or to discontinue 
such use”). A doctor-patient relationship similar to that 
in Griswold existed in Doe v. Bolton, where the Court 
also permitted physicians to assert the rights of their 
patients.5 410 U. S., at 188-189. Indeed, since that 
right was the right to an abortion, Doe would flatly con- 
trol the instant case were it not for the fact that there 
the physicians were seeking protection from possible 
criminal prosecution.

The other factual element to which the Court has 
looked is the ability of the third party to assert his own 

5 We hâve reiterated that holding today in Planned Parenthood of 
Missouri v. Danforth, ante, at 62.
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right. Even where the relationship is close, the reasons 
for requiring persons to assert their own rights will gen- 
erally still apply. If there is sonie genuine obstacle to 
such assertion, however, the third party’s absence from 
court loses its tendency to suggest that his right is not 
truly at stake, or truly important to him, and the party 
who is in court becomes by default the right’s best 
available proponent. Thus, in NAACP v. Alabama, 357 
U. S. 449 (1958), the Court held that the National 
Association for the Advancement of Colored People, in 
resisting a court order that it divulge the narnes of its 
members, could assert the First and Fourteenth Amend- 
ments rights of those members to remain anonymous. 
The Court reasoned that “[t]o require that [the right] 
be claimed by the members themselves would resuit in 
nullification of the right at the very moment of its asser-
tion.” Id., at 459. See also Eisenstadt v. Baird, 405 
U. S., at 446; Barrows v. Jackson, 346 U. S., at 259.6

6 Mr . Just ice  Pow ell  objects that such an obstacle is not 
enough, that our prior cases allow assertion of third-party rights 
only when such assertion by the third parties themselves would be 
“in ail practicable terms impossible.” Post, at 126. Care- 
fully analyzed, our cases do not go that far. The Negro real- 
estate purchaser in Barrows, if he could prove that the racial 
covenant alone stood in the way of his purchase (as presumably he 
could easily hâve done, given the amicable posture of the seller 
in that case), could surely hâve sought a déclaration of its invalidity 
or an injunction against its enforcement. The Association members 
in NAACP v. Alabama could hâve obtained a similar déclaration or 
injunction, suing anonymously by the use of pseudonyms. The ré-
cipients of contraceptives in Eisenstadt (or their counterparts in 
Griswold and Doe, for that matter) could hâve sought similar relief 
as necessary to the enjoyment of their constitutional rights. The 
point is not that these were easy alternatives, but that they differed 
only in the degree of difficulty, if they differed at ail, from the al-
ternative in this case of the women themselves seeking a déclaration 
or injunction that would force the State to pay the doctors for their 
abortions.
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Application of these principles to the présent case 
quickly yields its proper resuit. The closeness of the 
relationship is patent, as it was in Griswold and in Doe. 
A woman cannot safely secure an abortion without the 
aid of a physician, and an impecunious woman cannot 
easily secure an abortion without the physician’s being 
paid by the State. The woman’s exercise of her right 
to an abortion, whatever its dimension, is therefore neces- 
sarily at stake here. Moreover, the constitutionally pro- 
tected abortion decision is one in which the physician is 
intimately involved. See Roe N. Wade, 410 U. S., at 
153-156. Aside from the woman herself, therefore, the 
physician is uniquely qualified to litigate the constitu- 
tionality of the State’s interférence with, or discrimina-
tion against, that decision.

As to the woman’s assertion of her own rights, there 
are several obstacles. For one thing, she may be chilled 
from such assertion by a desire to protect the very 
privacy of her decision from the publicity of a court suit. 
A second obstacle is the imminent mootness, at least in 
the technical sense, of any individual woman’s claim. 
Only a few months, at the most, after the maturing of 
the decision to undergo an abortion, her right thereto 
will hâve been irrevocably lost, assuming, as it seems 
fair to assume, that unless the impecunious woman can 
establish Medicaid eligibility she must forgo abortion. 
It is true that these obstacles are not insurmountable. 
Suit may be brought under a pseudonym, as so frequently 
has been done. A woman who is no longer prégnant 
may nonetheless retain the right to litigate the point be- 
cause it is “ ‘capable of répétition yet evading review.’ ” 
Roe v. Wade, 410 U. S., at 124-125. And it may be that 
a class could be assembled, whose fluid membership al- 
ways included some women with live daims. But if 
the assertion of the right is to be “représentative” to such 
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an extent anyway, there seems little loss in terms of ef-
fective advocacy from allowing its assertion by a 
physician.

For these reasons, we conclude that it generally is ap- 
propriate to allow a physician to assert the rights of 
women patients as against governmental interférence 
with the abortion decision, and we décliné to restrict our 
holding to that effect in Doe to its purely criminal con- 
text.7 In this respect, the judgment of the Court of 
Appeals is affirmed.

7 Mr . Just ice  Pow el l  would so limit Doe, and the other cases 
cited, explaining them as cases in which the State “directly inter- 
fered with the abortion decision” and “directly interdicted the 
normal functioning of the physician-patient relationship by criminal- 
izing certain procedures.” Post, at 128. There is no support in 
the language of the cited cases for this distinction, and we are given 
no logical reason why “direct” interférence with a litigant’s conduct 
should provide a spécial reason for allowing him to assert third- 
party rights. Moreover, a “direct interférence” or “interdiction” 
test does not appear to be supported by precedent. We hâve 
allowed jus tertii assertion where the interférence was no more di-
rect than it is here. In Pierce v. Society of Sisters, 268 U. S. 510 
(1925), for example, private schools were permitted to assert the 
rights of parents as against a state requirement that their children 
receive a public éducation, even though the private schools were 
not thereby “interdicted” at ail, but only reduced to the rôle of 
supplementing the public school éducation. Conversely, we regu- 
larly disallow jus tertii assertion even though the State has “inter-
dicted” the litigant’s conduct to the point of “criminalizing” it. 
See Brown v. United States, 411 U. S. 223, 230 (1973) (Fourth 
Amendment rights of others) ; Broadrick v. Oklahoma, 413 U. S. 
601, 610 (1973) (rights of others to be free from application of 
same statute) ; McGowan v. Maryland, 366 U. S. 420, 429-430 
(1961) (store owners convicted of violating Sunday closing laws 
could not assert religious liberty rights of customers). Finally, it 
is not clear why a “direct interférence” or “interdiction” test would 
not allow the jus tertii assertion in this case. For a doctor who 
cannot afford to work for nothing, and a woman who cannot afford 
to pay him, the State’s refusai to fund an abortion is as effective 
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III
On this record, we do not agréé, however, with the 

action of the Court of Appeals in proceeding beyond the 
issue of standing to a resolution of the merits of the case. 
Petitioner urges that this action was particularly inap- 
propriate because the case is one in which the requested 
injunctive relief could be granted or denied on the merits 
only by a three-judge district court, with direct appeal 
here. We find it unnecessary to reach this contention, 
or the respondents’ arguments that a three-judge court 
was not required because the statute is so patently un- 
constitutional and because in any event only declaratory 
relief is warranted. Quite apart from these considéra-
tions, the Court of Appeals’ resolution of the merits 

an “interdiction” of it as would ever be necessary. Furthermore, 
since the right asserted in this case is not simply the right to hâve 
an abortion, but the right to hâve abortions nondiscriminatorily 
funded, the déniai of such funding is as complété an “interdiction” 
of the exercise of the right as could ever exist.

Mr . Just ice  Pow ell  also voices the concem that our decision 
today will be “difficult to cabin,” and threatens to allow “any 
provider of services . . . to assert his client’s or customer’s con- 
stitutional rights, if any, in an attack on a welfare statute that 
excludes from coverage his particular transaction.” Post, at 129, 
129-130. It is true that it is more difficult to predict the pattern of 
results in future cases when the Court elects to proceed, as it 
does today, by assessing relevant factors in individual cases (and we 
give no décisive or pre-eminent importance to any one of these 
factors), rather than by adopting a set of per se rules, such as 
those Mr . Just ic e Pow ell  would apparently prefer based on the 
“direct interdiction” of the litigant’s conduct and the impossibility of 
third-party assertion. Still, we cannot share the Justice’s alarm. 
Unless the “provider of services” that he has in mind enjoys with 
his “client” a confidential relationship such as that of the doctor and 
patient, unless the “client’s” claim is imminently moot, as the 
prégnant woman’s technically is, the standing issue in such a 
future case will not be defmitively controlled by this one. Beyond 
that, we simply décliné to speculate on cases not before us.
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seems to us to be an unacceptable exercise of its appellate 
jurisdiction.

As noted, with respect to the complaint’s count that is 
before us, petitioner filed in the District Court only a 
pre-answer motion to dismiss for lack of standing. He 
filed no answer, and no other pleading addressed to the 
merits. He did answer some interrogatories, App. 26, 
but stipulated to no facts, and gave no intimation of what 
defenses, if any, he might hâve other than the plaintiffs’ 
alleged lack of standing. The District Court granted his 
motion to dismiss and no more. That dismissal was the 
“final decision” appealed from, see 28 U. S. C. § 1291, 
and on appeal petitioner limited himself entirely to the 
standing détermination that underlay it. In short, peti-
tioner has never been heard in any way on the merits of 
the case.

It is the general rule, of course, that a fédéral appellate 
court does not consider an issue not passed upon below. 
In Hormel v. Helvering, 312 U. S. 552, 556 (1941), the 
Court explained that this is “essential in order that 
parties may hâve the opportunity to offer ail the evidence 
they believe relevant to the issues . .. [and] in order that 
litigants may not be surprised on appeal by final decision 
there of issues upon which they hâve had no opportunity 
to introduce evidence.” We hâve no idea what evidence, 
if any, petitioner would, or could, offer in defense of this 
statute, but this is only because petitioner has had no 
opportunity to proffer such evidence. Moreover, even 
assuming that there is no such evidence, petitioner should 
hâve the opportunity to présent whatever legal argu-
ments he may hâve in defense of the statute. We think 
he was justified in not presenting those arguments to the 
Court of Appeals, and in assuming, rather, that he would 
at least be allowed to answer the complaint, should the 
Court of Appeals reinstate it.
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The matter of what questions may be taken up and 
resolved for the first time on appeal is one left primarily 
to the discrétion of the courts of appeals, to be exercised 
on the facts of individual cases. We announce no gen-
eral rule. Certainly there are circumstances in which a 
fédéral appellate court is justified in resolving an issue 
not passed on below, as where the proper resolution is 
beyond any doubt, see Turner v. City of Memphis, 369 
U. S. 350 (1962), or where “injustice might otherwise 
resuit.” Hormel v. Helvering, 312 U. S., at 557.8 Suf- 
fice it to say that this is not such a case. The issue re-
solved by the Court of Appeals has never been passed 
upon in any decision of this Court. This being so, in-
justice was more likely to be caused than avoided by 
deciding the issue without petitioner’s having had an 
opportunity to be heard.

Assuming, therefore, that the Court of Appeals had 
jurisdiction to proceed to the merits in this case, we hold 
that it should not hâve done so. To that extent, its 
judginent is reversed, and the case is remanded with di-
rections that it be retumed to the District Court so that 
petitioner may file an answer to the complaint and the 
litigation proceed accordingly.

It is so ordered.

Mr . Justice  Stevens , concurring in part.
In this case (1) the plaintiff-physicians hâve a finan- 

cial stake in the outcome of the litigation, and (2) they 
claim that the statute impairs their own constitutional 
rights. They therefore clearly hâve standing to bring 
this action.

Because these two facts are présent, I agréé that the 
analysis in Part II-B of Mr . Justice  Black mun ’s  opinion 
provides an adéquate basis for considering the arguments 

8 These examples are not intended to be exclusive.
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based on the effect of the statute on the constitutional 
rights of their patients. Because I am not sure whether 
the analysis in Part II-B would, or should, sustain the 
doctors’ standing, apart from those two facts, I join only 
Parts I, II-A, and III of the Court’s opinion.

Mr . Justi ce  Powell , with whom The  Chief  Justice , 
Mr . Justice  Stewart , and Mr . Justi ce  Rehnquist  
join, concurring in part and dissenting in part.

The Court holds that the respondents hâve standing to 
bring this suit and to assert their own constitutional 
rights, if any, in an attack on Mo. Rev. Stat. § 208.152 
(12) (Supp. 1975). The Court also holds that the Court 
of Appeals erred in proceeding to the merits of respond-
ents’ challenge. I agréé with both of these holdings and 
therefore concur in Parts I, II-A, and III of Justi ce  
Blackm un ’s  opinion, as well as in the first four sentences 
of Part II-B.

The Court further holds that after remand to the 
District Court the respondents may assert, in addition to 
their own rights, the constitutional rights of their 
patients who would be eligible for Medicaid assistance 
in obtaining elective abortions but for the exclusion of 
such abortions in § 208.152 (12). I dissent from this 
holding.

I
As the Court notes, ante, at 109-110, respondents by 

complaint and affidavit established their Art. III standing 
to invoke the judicial power of the District Court. They 
hâve performed abortions for which Missouri’s Medic-
aid System would compensate them directly1 if the 
challenged statutory section did not preclude it. Re- 

1 As the Court notes, ante, at 109-110, Missouri has structured its 
Medicaid System so that payments for medical services are made 
directly to the physician rather than to the patient.
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spondents allégé an intention to continue to perform 
such abortions, and that the statute deprives them of 
compensation. These arguments, if proved, would give 
respondents a personal stake in the controversy over the 
statute’s constitutionality. See Warth v. Seldin, 422 
U. S. 490, 498-499 (1975); cf. id., at 502-508; Simon v. 
Eastern Ky. Welfare Rights Org., 426 U. S. 26, 40-46 
(1976).

II
We noted in Warth, and the Court is careful to reiter- 

ate today, ante, at 112, that the Art. III standing inquiry 
often is only the first of two inquiries necessary to 
détermine whether a fédéral court should entertain a 
claim at the instance of a particular party. The Art. III 
question is one of power within our constitutional Sys-
tem, as courts may décidé only actual cases and contro- 
versies between the parties who stand before the court. 
See Simon v. Eastern Ky. Welfare Rights Org., supra, 
at 41-42. Beyond this question, however, lies the further 
and less easily defined inquiry of whether it is prudent to 
proceed to decision on particular issues even at the in-
stance of a party whose Art. III standing is clear. This 
inquiry has taken various forms, including the one pre- 
sented by this case: whether, in defending against or 
anticipatorily attacking state action, a party may argue 
that it contravenes someone else’s constitutional rights.2

2 The inquiry also has been framed, in appropriate cases, as 
whether a person with Art. III standing is asserting an interest 
arguably within the zone of interests intended to be protected by 
the constitutional or statutory provision on which he relies, see, 
e. g., Data Processing Service v. Camp, 397 U. S. 150, 153-156 
(1970), or whether a person should be allowed to attack a statute, 
not on the ground that it is unconstitutional as applied to him, 
but that it would be unconstitutional as applied to third parties, see, 
e. g., United States v. Raines, 362 U. S. 17 (1960) ; Dombrowski v. 
Pfister, 380 U. S. 479, 486-488 (1965) ; Broadrick v. Oklahoma,
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This second inquiry is a matter of “judicial self- 
governance.” Warth v. Seldin, supra, at 509. The 
usual—and wise—stance of the fédéral courts when 
policing their own exercise of power in this manner is 
one of cautious reserve. See generally Ashwander n . 
TVA, 297 U. S. 288, 346-348 (1936) (Brandeis, J., con-
curring) . This caution has given rise to the general rule 
that a party may not defend against or attack govern- 
mental action on the ground that it infringes the rights 
of some third party, ante, at 114, and to the corollary that 
any exception must rest on spécifie factors outweighing 
the policies behind the rule itself.3 See Barrows v. Jack-

413 U. S. 601, 611-618 (1973). Cf. generally United States v. 
Richardson, 418 U. S. 166, 196 n. 18 (1974) (Pow ell , J., 
concurring).

3I agréé with the plurality, ante, at 113-114, that a fundamental 
policy behind the general rule is a salutary desire to avoid unneces- 
sary constitutional adjudication. See Ashwander v. TVA, 297 U. S., 
at 346-348 (Brandeis, J., concurring). The plurality perceives a 
second basis for the rule in the courts’ need for effective advocacy. 
While this concern is relevant, it should receive no more emphasis in 
this context than in the context of Art. III standing requirements. 
There the need for effective advocacy or a factual sharpening 
of issues long was the touchstone of discussion. See Baker n . Carr, 
369 U. S. 186, 204 (1962); Flast v. Cohen, 392 U. S. 83, 99 
(1968). Perhaps a more accurate formulation of the Art. III 
limitation—one consistent with the concems underlying the constitu-
tional provision—is that the plaintiff’s stake in a controversy must 
insure that exercise of the court’s remédiai powers is both necessary 
and sufficient to give him relief. See Warth v. Seldin, 422 U. S. 
490, 498-499, 508 (1975); Simon v. Eastern Ky. Welfare Rights 
Org., 426 U. S. 26, 38, and n. 16 (1976). The Court today uses this 
formulation. Ante, at 112-113. A similar focus upon the proper 
judicial rôle, rather than quality of advocacy, is préférable in the 
area of prudential limitations upon judicial power. See Warth v. 
Seldin, supra, at 498; cf. Schlesinger v. Reservists to Stop the 
War, 418 U. S. 208, 225-226 (1974).

Congress by statute may foreclose any inquiry into competing 
policy considérations and give a party with Art. III standing the 
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son, 346 U. S. 249, 257 (1953); cf. generally United 
States v. Richardson, 418 U. S. 166, 188-197 (1974) 
(Powell , J., concurring).

The plurality acknowledges this general rule, but 
identifies “two factual éléments”—thought to be derived 
from prior cases—that justify the adjudication of the 
asserted third-party rights: (i) obstacles to the assertion 
by the third party of her own rights, and (ii) the existence 
of some “relationship” such as the one between phy-
sician and patient. In my view these factors do not 
justify allowing these physicians to assert their patients’ 
rights.

A
Our prior decisions are enlightening. In Barrows v. 

Jackson, supra, a covenantor who breached a racially 
restrictive covenant by selling to Negroes was permitted 
to set up the buyers’ rights to equal protection in defense 
against a damages action by the covenantees. See Shelley 
v. Kraemer, 334 U. S. 1 ( 1948). The Court considered the 
general rule outweighed by “the need to protect [these] 
fundamental rights” in a situation “in which it would be 
difficult if not impossible for the persons whose rights 
are asserted to présent their grievance before any court.” 
346 U. S., at 257. It would indeed hâve been difficult 
if not impossible for the rightholders to assert their own 
rights: the operation of the restrictive covenant and the 
threat of damages actions for its breach tended to insure 
they would not corne into possession of the land, and 
there was at the time little chance of a successful suit 
based on a covenantor’s failure to sell to them. In a sec-
ond case, NAACP v. Alabama, 357 U. S. 449 (1958), an 
organization was allowed to resist an order to produce 
its membership list by asserting the associational rights 

right to assert the interests of third parties or even the public 
interest. See Warth n . Seldin, supra, at 500-501.
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of its members to anonymity because, as the plu- 
rality notes, ante, at 116, the members themselves would 
hâve had to forgo the rights in order to assert them. 
And in Eisenstadt v. Baird, 405 U. S. 438 (1972), the 
Court considered it necessary to relax the rule and per-
mit a distributor of contraceptives to assert the constitu- 
tional rights of the récipients because the statutory 
scheme operating to deny the contraceptives to the ré-
cipients appeared to offer them no means of challenge. 
Id., at 446.

The plurality purports to dérivé from these cases 
the principle that a party may assert another’s rights 
if there is “some genuine obstacle” to the third party’s 
own litigation. Ante, at 116. But this understates the 
teaching of those cases: On their facts they indicate 
that such an assertion is proper, not when there is 
merely some “obstacle” to the rightholder’s own liti-
gation, but when such litigation is in ail practicable terms 
impossible. Thus, in its framing of this principle, the 
plurality has gone far beyond our major precedents.

Moreover, on the plurality’s own statement of this prin-
ciple and on its own discussion of the facts, the litigation 
of third-party rights cannot be justified in this case. The 
plurality virtually concédés, as it must, that the two al- 
leged “obstacles” to the women’s assertion of their rights 
are chimerical. Our docket regularly contains cases in 
which women, using pseudonyms, challenge statutes that 
allegedly infringe their right to exercise the abortion 
decision. Nor is there basis for the “obstacle” of incip- 
ient mootness when the plurality itself quotes from the 
portion of Roe v. Wade, 410 U. S. 113, 124-125 (1973), 
that shows no such obstacle exists. In short, in light of 
expérience which we share regularly in reviewing appeals 
and pétitions for certiorari, the “obstacles” identified by 
the plurality as justifying departure from the general rule 
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simply are not significant. Rather than being a logical 
descendant of Barrows, N A AC P, and Eisenstadt, this 
case is much doser to Warth v. Seldin, supra, in which 
taxpayers were refused leave to assert the constitutional 
rights of low-income persons in part because there was no 
obstacle to those low-income persons’ asserting their own 
rights in a proper case.4 See 422 U. S., at 509-510; cf. 
McGowan v. Maryland, 366 U. S. 420, 430 (1961).

B
The plurality places primary reliance on a second élé-

ment, the existence of a “confidential relationship” 
between the rightholder and the party seeking to assert 
her rights.5 Focusing on the professional relationships 

4 The plurality retrospectively analyzes the facts in Barrows, 
NAACP, and Eisenstadt in an effort to show that litigation by 
the rightholders was possible in each case. Ante, at 116 n. 6. While 
this technically may be true, it also is true that the Court in 
Barrows and NAACP expressly emphasized the extreme difficulty 
of such litigation. Moreover, the plurality underestimates the 
difficulty confronting a would-be Negro vendee in Barrows who 
attempted to prove that race alone blocked his deal with a 
covenantor. And the plurality dénigrâtes the difficulty of the 
NAACP members’ assertion of their own right to anonymity 
when in the text on the same page it quotes, approvingly, the very 
language in the NAACP case expressing the difficulty of such litiga-
tion. As for Eisenstadt, allowing the assertion of third-party rights 
there was justified not only because of the difficulty of rightholders’ 
litigation, but also because the State directly interdicted a course 
of conduct that allegedly enjoyed constitutional protection. As 
explained infra, Part II-B, the Court rightly shows spécial solicitude 
in that situation.

In any event, as argued above in the text, my basic disagreement 
with the plurality rests on the facts of this case, and the application 
of the plurality’s own test—“some genuine obstacle” to the right- 
holder’s assertion of her own rights. There simply is no such 
obstacle here.

5 The plurality’s primary emphasis upon this relationship is in 
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présent in Griswold, Doe and Planned Parenthood of 
Missouri v. Danforth, ante, p. 52, the plurality suggests 
that allowing the physicians in this case to assert their 
patients’ rights flows naturally from those three. In- 
deed, its conclusion is couched in terms of the general 
appropriateness of allowing physicians to assert the 
privacy interests of their patients in attacks on “govern- 
mental interférence with the abortion decision.” Ante, 
at 115, 118.

With ail respect, I do not read these cases as merging 
the physician and his patient for constitutional purposes. 
The principle they support turns not upon the confiden- 
tial nature of a physician-patient relationship but upon 
the nature of the State’s impact upon that relationship. 
In each instance the State directly interdicted the normal 
functioning of the physician-patient relationship by 
criminalizing certain procedures. In the circumstances 
of direct interférence, I agréé that one party to the rela-
tionship should be permitted to assert the constitutional 
rights of the other, for a judicial rule of self-restraint 
should not preclude an attack on a State’s proscription 
of constitutionally protected activity. See also Meyer 
N. Nebraska, 262 U. S. 390 (1923). But Missouri has 
not directly interfered with the abortion decision—neither 
the physicians nor their patients are forbidden to engage

marked contrast to the Court’s previous position that the relation-
ship between litigant and rightholder was subordinate in importance 
to “the impact of the litigation on the third-party interests.” Eisen- 
stadt v. Bcùrd, 405 U. S. 438, 445 (1972). I suspect the plurality’s 
inversion of the previous order results from the weakness of the 
argument that this litigation is necessary to protect third-party 
interests. I would keep the emphasis where it has been before, 
and would consider the closeness of any “relationship” only as a 
factor imparting confidence that third-party interests will be 
represented adequately in a case in which allowing their assertion 
is justified on other grounds. Cf. n. 2, supra.
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in the procedure.6 The only impact of § 208.152 (12) is 
that, because of the way Missouri chose to structure its 
Medicaid payments, it causes these doctors financial 
détriment. This affords them Art. III standing because 
they aver in jury in fact, but it does not justify abandon- 
ment of the salutary rule against assertion of third-party 
rights.

C
The physicians hâve offered no spécial reason for allow- 

ing them to assert their patients’ rights in an attack on 
this welfare statu te, and I can think of none. More- 
over, there are persuasive reasons not to permit them 
to do so. It seems wholly inappropriate, as a matter of 
judicial self-governance, for a court to reach unneces- 
sarily to décidé a difficult constitutional issue in a case 
in which nothing more is at stake than rémunération for 
professional services. And second, this case may well 
set a precedent that will prove difficult to cabin. No 
reason immediately cornes to mind, after today’s holding, 
why any provider of services should be denied standing 
to assert his client’s or customer’s constitutional rights, 

6 The plurality contends that assertion of third-party rights has 
been allowed where “the interférence was no more direct than it 
is here,” ante, at 118 n. 7, and cites Pierce v. Society of Sisters, 268 
U. S. 510 (1925). Pierce is of little or no precedential value since the 
Court did not address—or even mention—the issue of third-party 
rights in that case. More importantly, however, the interférence 
with the normal functioning of the private school-parent relation-
ship was as complété as if it had been proscribed: as the statute 
required that children be sent “ 'to a public school for the period 
of time a public school shall be held during the current year,’ ” id., 
at 530, there was no practical way for parents to send their chil-
dren to private schools. As the Court noted, “[t]he inévitable 
practical resuit of enforcing the Act . . . would be destruction of 
appellees’ primary schools, and perhaps ail other private primary 
schools for normal children within the State of Oregon.” Id., at 534.
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if any, in an attack on a welfare statute that excludes 
from coverage his particular transaction.7

Putting it differently, the Court’s holding invites liti- 
gation by those who perhaps hâve the least legitimate 
ground for seeking to assert the rights of third parties.

7 The plurality says it is proceeding “by assessing relevant factors 
in individual cases . . . , rather than by adopting a set of per se 
rules,” and implies that I am advocating the latter course. Ante, 
at 119 n. 7. The fact is that I hâve not proposed any such set of 
rules. Rather, my dissent is grounded in the decisions of the Court 
from which I believe today’s holding départs.

By divining from previous cases two factors, and two factors 
alone, whose application to the facts of this case “quickly yields 
its proper resuit,” ante, at 117, the plurality appears to hâve artic- 
ulated a new rule of third-party standing that leaves little room 
for flexibility. The ease with which the plurality would allow assertion 
of such standing in this case—based on nothing more substantial 
than a professional (or perhaps only an abortion-clinic) relationship 
and dimly perceived “obstacles” to the rightholder’s own litiga- 
tion—suggests that “the proper resuit” usually will be third-party 
standing.

The plurality’s attempt to distinguish this case from the next one 
involving another provider of services is not reassuring. Three 
distinguishing factors are suggested. The first one, a “confidential” 
relationship, is analytically empty (especially when one recognizes 
that, realistically, the “confidential” relationship in a case of this 
kind often is set in an assembly-line type abortion clinic). More- 
over, it is unsupported by nearly half of the cases the plurality 
relies upon in finding “relationship” one of the two éléments 
yielding third-party standing: there was no “confidential” relation-
ship in Barrows or Eisenstadt—or, so far as the opinion shows, with 
respect to one of the défendants in Griswold. The second suggested 
distinction is that the woman’s right in this case “is one that may 
be impaired by its assertion.” I do not understand how a woman’s 
litigation over her right to make an abortion decision impairs her 
ability to make that decision. Finally, the plurality fails back on the 
contention that the woman’s claim here is “imminently moot,” a 
point which the plurality’s own citation to Roe proves to be irrele- 
vant. As these three “distinctions” seem insubstantial, I repeat: 
Today’s holding will be difficult to cabin.
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Before today I certainly would not hâve thought that an 
interest in being compensated for professional services, 
without more, would be deemed a sufficiently compelling 
reason to justify departing from a rule of restraint that 
well serves society and our judicial System. The Court 
quite recently stated, with respect to the rule against 
assertion of third-party rights as well as certain other 
doctrines of judicial self-restraint, that “[t]hese princi- 
ples rest on more than the fussiness of judges. They 
reflect the conviction that under our constitutional Sys-
tem courts are not roving commissions assigned to pass 
judgment on the validity of the Nation’s laws. . . . Con-
stitutional judgments . . . are justified only out of the 
necessity of adjudicating rights in particular cases be- 
tween the litigants brought before the Court.” Broad- 
rick v. Oklahoma, 413 U. S., at 610-611 (citation omitted). 
Today’s holding threatens to make just such “roving com-
missions” of the fédéral courts.
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BELLOTTI, ATTORNEY GENERAL OF MASSA-
CHUSETTS, ET AL. V. BAIRD ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF MASSACHUSETTS

No. 75-73. Argued Match 23, 1976—Decided July 1, 1976*

A 1974 Massachusetts statute governs the type of consent, including 
parental consent, required before an abortion may be performed 
on an unmarried woman under the âge of 18. Appellees, an abor-
tion counseling organization, its president and its medical director, 
and several unmarried women who were prégnant at the time, 
brought a class action against appellant Attorney General and 
District Attorneys, claiming that the statute violâtes the Due 
Process and Equal Protection Clauses of the Fourteenth Arnend- 
ment. A temporary restraining order was entered prior to the 
effective date of the statute. Thereafter, a three-judge District 
Court held the statute unconstitutional as creating a “parental 
veto” over the performance of abortions on minor children in 
that it applied even to those minors capable of giving informed 
consent, and permanently enjoined its operation, denying by im-
plication appellants’ motion that the court abstain from deciding 
the issue pending authoritative construction of the statute by the 
Massachusetts Suprême Judicial Court. In 1975, after the Dis-
trict Court’s decision Massachusetts enacted a statute dealing 
with consent by minors to medical procedures other than abor-
tion and sterilization, and in this Court appellees raised an addi- 
tional claim of impennissible distinction between the consent 
procedures applicable to minors in the area of abortion under the 
1974 statute and the consent required by the 1975 statute in re-
gard to other medical procedures. Held: The District Court 
should hâve abstained from deciding the constitutional issue and 
should hâve certified to the Massachussets Suprême Judicial Court 
appropriate questions concerning the meaning of the 1974 statute 
and the procedure it imposes. Pp. 143-152.

(a) Abstention is appropriate where an unconstrued state stat-
ute is susceptible of a construction by the state judiciary that 

*Together with No. 75-109, Hunerwadel n . Baird et al., also on 
appeal from the same court.
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“might avoid in whole or in part the necessity for fédéral consti- 
tutional adjudication, or at least materially change the nature of 
the problem.” Harrison v. NAACP, 360 U. S. 167, 177. Pp. 146- 
147.

(b) Here the 1974 statute is susceptible of appellants’ interpré-
tation that while it prefers parental consultation and consent it 
permits a minor capable of giving informed consent to obtain a 
court order allowing abortion without parental consultation and 
further permits even a minor incapable of giving informed con-
sent to obtain an abortion order without parental consultation 
where it is shown that abortion would be in her best interests, 
and such an interprétation would avoid or substantially modify 
the fédéral constitutional challenge to the statute. Pp. 147-148.

(c) In regard to the claim of impermissible discrimination due 
to the 1975 statute, it would be appropriate for the District Court 
also to certify a question concerning this statute, and the extent 
to which its procedures differ from the procedures required under 
the 1974 statute. Pp. 151-152.

393 F. Supp. 847, vacated and remanded.

Bla ck mu n , J., delivered the opinion for a unanimous Court.

S. Stephen Rosenfeld, Assistant Attorney General of 
Massachusetts, argued the cause for appellants in No. 
75-73. With him on the brief were Francis X. Bellotti, 
Attorney General, pro se, and Michael Eby and Garrick 
F. Cote, Assistant Attorneys General. Brian A. Riley 
argued the cause pro hac vice for appellant in No. 75- 
109. With him on the brief were Thomas P. McMahon 
and Thomas P. Russell.

Roy Lucas argued the cause and filed a brief for appel-
lees in both cases.

Mr . Justi ce  Blackmu n  delivered the opinion of the 
Court.

In this litigation, a three-judge District Court for the 
District of Massachusetts enjoined the operation of cer-
tain provisions of a 1974 Massachusetts statute that gov- 
ern the type of consent required before an abortion may 
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be performed on an unmarried woman under the âge of 
18. In so acting, the court denied by implication a mo-
tion by appellants that the court abstain from deciding 
the issue pending authoritative construction of the stat-
ute by the Suprême Judicial Court of Massachusetts. 
We hold that the court should hâve abstained, and we 
vacate the judgment and remand the cases for certifica-
tion of relevant issues of state law to the Suprême Judi- 
cial Court, and for abstention pending the decision of 
that tribunal.

I
On August 2, 1974, the General Court of Massachu-

setts (Législature), over the Governor’s veto, enacted 
législation entitled “An Act to protect unbom children 
and maternai health within présent constitutional lim- 
its.” The Act, Mass. Acts and Résolves 1974, c. 706, § 1, 
amended Mass. Gen. Laws Ann., c. 112 (Registration of 
Certain Professions and Occupations), by adding §§ 12H 
through 12R.1 Section 12P provides:

“(1) If the mother is less than eighteen years of 
âge and has not married, the consent of both the 
mother and her parents is required. If one or both 
of the mother’s parents refuse such consent, consent 
may be obtained by order of a judge of the superior 

1 Prior to the passage of the 1974 Act there were already in 
existence a § 12H and a § 12Z of c. 112. These were added by 
Mass. Acts and Résolves 1973, c. 173, § 1, and c. 521, § 1, respec- 
tively. The former called for the printing of the physician’s name 
on a prescription blank, and the latter concemed one’s right not 
to participate in an abortion or sterilization procedure, and to be 
free from damages daims or discipline for exercising that right.

These pre-existing §§ 12H and 12Z hâve not been repealed. 
Consequently, due to this legislative oversight, Massachusetts has 
two statutes denominated § 12H of c. 112, and two denominated 
§ 12Z of that chapter. This opinion, however, concems only the 
1974 législation.
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court for good cause shown, after such hearing as 
he deems necessary. Such a hearing will not re- 
quire the appointment of a guardian for the mother.

“If one of the parents has died or has deserted 
his or her family, consent by the remaining parent is 
sufficient. If both parents hâve died or hâve de-
serted their family, consent of the mother’s guardian 
or other person having duties similar to a guardian, 
or any person who had assumed the care and cus- 
tody of the mother is sufficient.

“(2) The commissioner of public health shall 
prescribe a written form for such consent. Such 
form shall be signed by the proper person or per- 
sons and given to the physician performing the 
abortion who shall maintain it in his permanent 
files.

“Nothing in this section shall be construed as 
abolishing or limiting any common law rights of 
any other person or persons relative to consent to 
the performance of an abortion for purposes of any 
civil action or any injunctive relief under section 
twelve R.”

Ail nonemergency abortions are made subject to the 
provisions of § 12P by § 12N.2 Violations of § 12N are 

2 ‘‘Section 12N. Except in an emergency requiring immédiate 
action, no abortion may be performed under sections twelve I 
[before 24 weeks] or twelve J [24 weeks or more] unless

“(1) the written informed consent of the proper person or per-
sons has been delivered to the physician performing the abortion 
as set forth in section twelve P and

“(2) if the abortion is during or after the thirteenth week of 
pregnancy it is performed in a hospital duly authorized to provide 
facilities for general surgery.

“Except in an emergency requiring immédiate action no abortion 
may be performed under section twelve J unless performed in a 
hospital duly authorized to provide facilities for obstétrical 
services.”
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punishable under § 12Q by a fine of not less than $100 
nor more than $2,000.3 Section 12R provides that the 
Attorney General or any person whose consent is re- 
quired may pétition the superior court for an order en- 
joining the performance of any abortion.4

II
On October 30, 1974, one day prior to the effective 

date of the Act,5 plaintiffs, who are appellees here, filed 
this action in the United States District Court for the 
District of Massachusetts, asserting jurisdiction under 
28 U. S. C. §§ 1343 (3), 1331, and 2201, and 42 U. S. C. 
§ 1983, and claiming that § 12P violâtes the Due Process 
and Equal Protection Clauses of the Fourteenth Amend- 
ment. They sought injunctive and declaratory relief, 
and requested the empaneling of a three-judge court 
pursuant to 28 U. S. C. §§ 2281 and 2284.

On October 31, the single District Judge issued an 
order temporarily restraining the enforcement of the pa- 
rental-consent requirement of § 12P, and accepting the 
request for a three-judge court.6 Record Doc. 2.

3 Section 12Q provides in pertinent part :
“Any person who wilifully violâtes the provisions of sections twelve 
N or twelve O shall be punished by a fine of not less than one 
hundred dollars nor more than two thousand dollars.”

4 ‘‘Section 12R. The attorney general or any person whose 
consent is required either pursuant to section twelve P or under com- 
mon law, may pétition the superior court for an order enjoining 
the performance of any abortion that may be perfonned contrary 
to the provisions of sections twelve I through twelve Q.”

5 Unless a statute is declared an emergency or may not be made 
the subject of a referendum pétition, a law passed by the General 
Court does not take effect “earlier than ninety days after it has 
become a law.” Mass. Const. Amend., Art. 48, Referendum, pt. I 
(1963).

0 Because of the temporary restraining order and the injunction 
subsequently issued by the three-judge court, Jurisdictional State- 
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The plaintiffs, and the classes they purported to repre-
sent, are:

1. William Baird, a citizen of New York.
2. Parents Aid Society, Inc., a Massachusetts not-for- 

profit corporation. Baird is president of the corporation 
and is director and chief counselor of the center it opér-
âtes in Boston for the purpose of providing, inter alia, 
abortion and counseling services. Baird and Parents Aid 
claim to represent ail abortion centers and their admin- 
istrators in Massachusetts who, on a regular and recur- 
ring basis, deal with prégnant minors. App. 13, 43.

3. Mary Moes I, II, III, and IV, four minors under 
the âge of 18, prégnant at the time of the filing of the 
suit, and residing in Massachusetts. Each alleged that 
she wished to terminate her pregnancy and did not wish 
to inform either of her parents. Id., at 16-18, 19-22. 
The Moes claimed to represent ail prégnant minors capa-

7

ment in No. 75-73, pp. A-33, A-34; App. 45-46, the parental- 
consent provisions of § 12P hâve not yet been effective.

7 The complaint as originally filed, named only Mary Moe I and 
Mary Moe II as the prégnant minor plaintiffs, with affidavits con- 
cerning their status attached. App. 16-18. Thereafter, in Novem- 
ber 1974, affidavits were executed by Mary Moe III and Mary Moe 
IV. Id., at 19-22. The motion to certify the plaintiffs’ classes, 
filed December 9, 1974, refers to the four Mary Moes. Similarly, 
the District Court referred to the fact that four Mary Moes were 
named in the action. 393 F. Supp. 847, 849, and n. 1 (1975). The 
record does not disclose how or when Mary Moes III and IV were 
added as parties plaintiff. In any event, Mary Moes II, III, and 
IV were dismissed from the suit for failure to adduce evidence 
supporting their standing, id., at 849 n. 1, and they hâve not ap- 
pealed that ruling. The way in which Mary Moes III and IV en- 
tered the case, therefore, is of no concem to us here.

We note that the fact the pregnancy of Mary Moe I has been 
terminated (through an abortion performed under the protection 
of the temporary restraining order entered by the District Court, 
id., at 850 n. 4) in no way moots the case. Roe v. Wade, 410 U. S. 
113, 124r-125 (1973).
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ble of, and willing to give, informed consent to an abor-
tion, but who décliné to seek the consent of both parents, 
as required by § 12P. App. 13,43.

4. Gerald Zupnick, M. D., a physician licensed to prac-
tice in Massachusetts. He is the medical director of 
the center operated by Parents Aid. He daims to rep- 
resent ail physicians in Massachusetts who, without pa-
rental consent, see minor patients seeking abortions. 
Ibid.

The défendants in the action, who are the appellants 
in No. 75-73 (and who are hereinafter referred to as the 
appellants), are the Attorney General of Massachusetts, 
and the District Attorneys of ail the counties in the 
Common wealth.

Appellant in No. 75-109 (hereinafter referred to as the 
intervenor-appellant) is Jane Hunerwadel, a résident and 
citizen of Massachusetts, and parent of an unmarried 
minor female of childbearing âge. Hunerwadel was per- 
mitted by the District Court to intervene as a défendant 
on behalf of herself and ail others similarly situated.8 
App. 24.

On November 13, appellants filed a “Motion to dismiss 
and/or for summary judgment,” arguing, inter alia, that 
the District Court “should abstain from deciding any 
issue in this case.” Id., at 23. In their mémorandum 
to the court in support of that motion, appellants, in 
addition to other arguments, urged that § 12P, par- 
ticularly in view of its judicial-review provision, “was 

8 Also permitted to intervene as défendants were Kathleen Roth 
and others, parents situated similarly to Hunerwadel, and Jane Doe, 
an anonymous parent of a prégnant unmarried minor. The District 
Court dismissed ail the intervenors except Hunerwadel for failure to 
adduce facts necessary to show standing. 393 F. Supp., at 850. 
Technically, these dismissed intervenors, who hâve not appealed, 
might well be classified as appellees under our Rule 10 (4). Their 
status, however, does not affect the disposition of these cases.
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susceptible of a construction by state courts that would 
avoid or modify any alleged fédéral constitutional ques-
tion.” Record Doc. 5, p. 12. They cited Railroad 
Comm’n v. Pullman Co., 312 U. S. 496 (1941), and Lake 
Carriers’ Assn. v. MacMullan, 406 U. S. 498, 510-511 
(1972), for the proposition that where an unconstrued 
state statute is susceptible of a constitutional construc-
tion, a fédéral court should abstain from deciding a con-
stitutional challenge to the statute until a definitive state 
construction has been obtained.

The District Court held hearings on the motion for a 
preliminary injunction; these were later merged into the 
trial on the merits. It received testimony from various 
experts and from parties to the case, including Mary 
Moe I. On April 28, 1975, the three-judge District 
Court, by a divided vote, handed down a decision hold-
ing § 12P unconstitutional and void. 393 F. Supp. 847. 
An order was entered declaring § 12P “and such other 
portions of the chapter [112] insofar as they make spé-
cifie reference thereto” void, and enjoining the défend-
ants from enforcing them. App. 45-46; Jurisdictional 
Statement in No. 75-73, pp. A-33, A-34.

The majority held, inter alia, that appellees Mary Moe 
I, Doctor Zupnick, and Parents Aid had standing to chal-
lenge the operation of the statute, individually and as 
représentatives of their proposed classes, 393 F. Supp., at 
850-852,9 and that the intervenor-appellant had standing 
to represent the interests of parents of unmarried minor 
women of childbearing âge, id., at 849-850. It found 
that “a substantial number of females under the âge of 
18 are capable of forming a valid consent,” and viewed 
the overall question as “whether the state can be per- 

9 In regard to appellee Baird, the majority stated: “In the light of 
the unassailable standing of other plaintiffs . . . we do not pass on 
the question of Baird’s standing.” 393 F. Supp., at 851.
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mitted to restrain the free exercise of that consent, to the 
extent that it has endeavored to do so.” Id., at 855.

In regard to the meaning of § 12P, the majority made 
the following comments:

“1. The statute does not purport to require simply 
that parents be notified and given an opportunity to 
communicate with the minor, her chosen physician, 
or others. We mention this obvious fact because 
of the persistence of défendants and intervenor in 
arguing that the législature could properly enact 
such a statute. Whether it could is not before us, 
and there is no reason for our considering it.

“2. The statute does not exclude those capable of 
forming an intelligent consent, but applies to ail 
minors. The statute’s provision calling for the 
minor’s own consent recognizes that at least some 
minors can consent, but the minor’s consent must 
be supplemented in every case, either by the con-
sent of both parents, or by a court order.

“4. The statute does not purport simply to pro-
vide a check on the validity of the minor’s consent 
and the wisdom of her decision from the standpoint 
of her interests alone. Rather, it recognizes and 
provides rights in both parents, independent of, and 
hence potentially at variance with, her own personal 
interests.” 393 F. Supp., at 855.

“The dissent is seemingly of the opinion that a 
reviewing Superior Court Judge would consider only 
the interests of the minor. We find no room in the 
statute for so limited an interprétation.” Id., at 855 
n. 10.
“The parents not only must be consulted, they are 
given a veto.” Id., at 856.

The majority observed that “ ‘neither the Four- 
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teenth Amendment nor the Bill of Rights is for adults 
alone,’ In re Gault, 1967, 387 U. S. 1, 13,” ibid., and, 
accordingly, held that the State cannot control a minor’s 
abortion in the first trimester any more than it can con-
trol that of an adult. Re-emphasizing that “the statute 
is cast not in terms of protecting the minor . . . but in 
recognizing independent rights of parents,” the majority 
concluded that “[t]he question cornes, accordingly, do 
parents possess, apart from right to counsel and guide, 
competing rights of their own?” Ibid.

The majority found that in the instant situation, un- 
like others, the parents’ interests often are adverse to 
those of the minor and, specifically rejecting the contrary 
resuit in Planned Parenthood of Central Missouri v. Dan-
forth, 392 F. Supp. 1362 (ED Mo. 1975), see ante, 
p. 52, concluded:

“But even if it should be found that parents may 
hâve rights of a Constitutional dimension vis-a-vis 
their child that are separate from the child’s, we 
would find that in the présent area the individual 
rights of the minor outweigh the rights of the par-
ents, and must be protected.” 393 F. Supp., at 857.

The dissent argued that the parents of Mary Moe I, 
by not being informed of the action or joined as parties, 
“hâve been deprived of their legal rights without due 
process of law,” ibid., that the majority erred in refusing 
to appoint a guardian ad litem for Moe I, and that it 
erred in finding that she had the capacity to give a valid 
and informed consent to an abortion. The dissent fur- 
ther argued that parents possess constitutionally cogniza- 
ble rights in guiding the upbringing of their children, and 
that the statute is a proper exercise of state power in pro-
tection of those parental rights. Id., at 857-865.

Most important, however, the dissent’s view of the 
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statute differed markedly from the interprétation adopted 
by the majority. The dissent stated:

“I find, therefore, no conceivable constitutional 
objection to législation providing in the case of a 
prégnant minor an additional condition designed to 
make certain that she receive parental or judicial 
guidance and counselling before having the abortion. 
The requirement of consent of both parents[*] en- 
sures that both parents will provide counselling and 
guidance, each according to his or her best judg- 
ment. The statute expressly provides that the par-
ents’ refusai to consent is not final. The statute 
expressly gives the state courts the right to make a 
final détermination. If the state courts find that 
the minor is mature enough to give an informed con-
sent to the abortion and that she has been ade- 
quately informed about the nature of an abortion 
and its probable conséquences to her, then we must 
assume that the courts will enter the necessary order 
permitting her to exercise her constitutional right 
to the abortion.” Id., at 864.

The indicated footnote reads:
“The majority speculate concerning possible in-

terprétations of the ‘for good cause shown’ language. 
There is also some doubt whether the statute re- 
quires consent of one or both parents. The con-
struction of the statute is a matter of state law. If 
the majority believe the only constitutional infir- 
mities arise from their interprétation of the statute, 
the majority should certify questions of state law to 
the Suprême Judicial Court of Massachusetts pur- 
suant to Rule 3:21 of that court in order to receive 
a definitive interprétation of the statute.” Id., at 
864 n. 15.



BELLOTTI v. BAIRD 143

132 Opinion of the Court

Both appellants and intervenor-appellant appealed. 
We noted probable jurisdiction of each appeal and set 
the cases for oral argument with Planned Parenthood of 
Central Missouri v. Danforth, ante, p. 52, and its com- 
panion cross-appeal. 423 U. S. 982 (1975).

III
Appellants and intervenor-appellant attack the Dis-

trict Court’s majority decision on a number of grounds. 
They argue, inter alia, and each in their or her own way, 
that § 12P properly préserves the primacy of the family 
unit by reinforcing the rôle of parents in fundamental 
decisions affecting family members; that the District 
Court erred in failing to join Moe l’s parents; that it 
abused its discrétion by failing to appoint a guardian 
ad litem; and that it erred in finding the statute facially 
invalid when it was capable of a construction that would 
withstand constitutional analysis.

The interprétation placed on the statute by appellants 
in this Court is of some importance and merits attention, 
for they are the officiais charged with enforcement of the 
statute.10

10 It is not entirely clear that appellants suggested the saine in-
terprétation in the District Court as they suggest here. See 393 
F. Supp., at 855. Nevertheless, the fact that the full arguments 
in favor of abstention may not hâve been asserted in the District 
Court does not bar this Court’s considération of the issue. Cf. 
Wisconsin v. Constantineau, 400 U. S. 433, 437 (1971).

The practice of abstention is équitable in nature, see Raïlroad 
Commun v. Pullman Co., 312 U. S. 496, 500-501 (1941), and it 
would not be improper to consider the effect of delay caused by the 
State’s failure to suggest or seek a constitutional interprétation. 
Cf. Baggett v. Bullitt, 377 U. S. 360, 379 (1964). In the instant 
case, however, there has been no injury to appellees’ rights due 
to the delay (if any) in the appellants’ coming forward with the 
interprétation they now espouse. As a resuit of the varions orders 
of the District Court, the challenged portion of the statute has 
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Appellants assert, first, that under the statute parental 
consent may not be refused on the basis of concems 
exclusively of the parent. Indeed, “the ‘competing’ pa-
rental right consists exclusively of the right to assess in- 
dependently, for their minor child, what will serve that 
child’s best interest. . . . [I]n operation, the parents’ 
actual deliberation must range no further than would 
that of a prégnant adult making her own abortion 
decision.” Brief for Appellants 23. And the superior 
court’s review will ensure that parental objection based 
upon other considérations will not operate to bar the 
minor’s abortion. Id., at 22-23. See also Brief for In- 
tervenor-Appellant 26.

Second, appellants argue that the last paragraph of 
§ 12P11 préserves the “mature minor” rule in Massachu-
setts, under which a child determined by a court to be 
capable of giving informed consent will be allowed to 
do so. Appellants argue that under this rule a prégnant 
minor could file a complaint in superior court seeking 
authorization for an abortion, and, “[i]mportantly, such 
a complaint could be filed regardless of whether the par-
ents had been consulted or had withheld their consent.” 
Brief for Appellants 37-38 (emphasis in original) ; Tr. 
of Oral Arg. 17. Appellants and the intervenor-appel- 
lant assert that the procedure employed would be struc- 

never gone into effect. Nor can we adopt the view that once a 
request for abstention is made, it is beyond the power of the Dis-
trict Court to consider possible interprétations that hâve not 
been put forth by the parties. Indeed, it would appear that ab-
stention may be raised by the court sua sponte. See Railroad 
Comm’n v. Pullman Co., supra. Cf. England v. Medical Examiners, 
375 U. S. 411, 413 (1964).

11 “Nothing in this section shall be construed as abolishing or limit- 
ing any common law rights of any other person or persons relative 
to consent to the performance of an abortion for purposes of any 
civil action or any injunctive relief under section twelve R.”
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tured so as to be speedy and nonburdensome, and 
would ensure anonymity. Brief for Appellants 38 n. 30; 
Brief for Intervenor-Appellant 26; Tr. of Oral Arg. 
24-26.

Finally, appellants argue that under § 12P, a judge of 
the superior court may permit an abortion without pa-
rental consent for a minor incapable of rendering in- 
formed consent, provided that there is “good cause 
shown.” Brief for Appellants 38. “Good cause” in- 
cludes a showing that the abortion is in the minor’s best 
interests. Id., at 39.

The picture thus painted by the respective appellants 
is of a statute that prefers parental consultation and con-
sent, but that permits a mature minor capable of giving 
informed consent to obtain, without undue burden, an 
order permitting the abortion without parental consulta-
tion, and, further, permits even a minor incapable of giv-
ing informed consent to obtain an order without parental 
consultation where there is a showing that the abortion 
would be in her best interests. The statute, as thus 
read, would be fundamentally different from a statute 
that créâtes a “parental veto.”12

Appellees, however, on their part, take an entirely 
different view of the statute. They argue that the stat- 

12 See generally Planned Parenthood of Missouri v. Danforth, ante, 
p. 52; Poe v. Gerstein, 517 F. 2d 787 (CA5 1975), appeal docketed, 
No. 75-713; Jackson v. Guste, Civ. Action No. 74-2425 (ED La. 
Jan. 26, 1976) ; Doe v. Zimmerman, 405 F. Supp. 534 (MD 
Pa. 1975) ; Doe v. Exon, Civ. Action No. CV 75-L-146 (Neb. 
Oct. 8, 1975) ; Planned Parenthood Assn. v. Fitzpatrick, 401 F. 
Supp. 554 (ED Pa. 1975) ; Foe v. Vanderhoof, 389 F. Supp. 947 
(Colo. 1975) ; Gary-Northwest Indiana Women’s Services v. Bowen, 
Civ. Action No. H-74-289 (ND Ind. Jan. 3, 1975); Wolfe v. 
Schroering, 388 F. Supp. 631 (WD Ky. 1974) ; State v. Koome, 
84 Wash. 2d 901, 530 P. 2d 260 (1975).
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ute créâtes a right to a parental veto,13 that it créâtes an 
irrebuttable presumption that a minor is incapable of 
informed consent,14 and that the statute does not permit 
abortion without parental consent in the case of a ma-
ture minor or, in the case of a minor incapable of giving 
consent, where the parents are irrationally opposed to 
abortion.15

Appellees specifically object to abstention. Their ob-
jection is based upon their opinion that “the statute 
gives to parents of minors an unbridled veto,” Brief for 
Appellees 49, and that once that veto is exercised, the 
minor has the burden of proving to the superior court 
judge that “good cause” exists. Ibid. They view the 
“good cause” hearing as forcing the judge to choose “be-
tween the privacy rights of the young woman and the 
rights of the parents as established by the statute.” 
Ibid. Assuming that “good cause” has a broader mean-
ing, appellees argue that the hearing itself makes the 
statute unconstitutional, because of the burden it im-
poses and the delay it entails. Ibid.

IV
In deciding this case, we need go no further than the 

claim that the District Court should hâve abstained 
pending construction of the statute by the Massachusetts 
courts. As we hâve held on numerous occasions, ab-

13 “ [The statute can] force a prégnant sixteen year old to become 
a seventeen year old mother because her own mother wants a grand- 
child.” Brief for Appellees 33.

14 “ [T] he parental consent statute constitutes a legislative decree 
that no person under âge 18 is competent to consent to an abortion. 
This contravenes the line of decisions which hâve struck down cer-
tain irrebutable presumptions as violative of due process.” Id., 
at 42.

15 “The statute has no exception for mature minors, or other 
minors with immature, emotionally upset parents.” Id., at 46.
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stention is appropriate where an unconstrued state stat- 
ute is susceptible of a construction by the state judiciary 
“which might avoid in whole or in part the necessity for 
fédéral constitutional adjudication, or at least materially 
change the nature of the problem.” Harrison v. 
NAACP, 360 U. S. 167, 177 (1959). See also Colorado 
River Cons. Dist. v. United States, 424 U. S. 800, 813- 
814 (1976) ; Carey v. Sugar, 425 U. S. 73, 78-79 (1976) ; 
Kusper v. Pontikes, 414 U. S. 51, 54-55 (1973); Lake 
Carriers’ Assn. v. MacMullan, 406 U. S., at 510-511; 
Zivickler v. Koota, 389 U. S. 241, 249 (1967); Railroad 
Comm’n v. Pullman Co., 312 U. S. 496 (1941).

We do not accept appellees’ assertion that the Su-
prême Judicial Court of Massachusetts inevitably will 
interpret the statute so as to create a “parental veto,” 
require the superior court to act other than in the best 
interests of the minor, or impose undue burdens upon a 
minor capable of giving an informed consent.

In Planned Parenthood of Central Missouri v. Dan-
forth, we today struck down a statute that created a 
parental veto. Ante, at 72-75. At the same time, how- 
ever, we held that a requirement of written consent on 
the part of a prégnant adult is not unconstitutional un- 
less it unduly burdens the right to seek an abortion. In 
this case, we are concemed with a statute directed toward 
minors, as to whom there are unquestionably greater 
risks of inability to give an informed consent. Without 
holding that a requirement of a court hearing would not 
unduly burden the rights of a mature adult, cf. Doe v. 
Rampton, 366 F. Supp. 189 (Utah 1973), we think it 
clear that in the instant litigation adoption of appellants’ 
interprétation would “at least materially change the na-
ture of the problem” that appellants claim is presented. 
Harrison v. NAACP, 360 U. S., at 177.

Whether the Suprême Judicial Court will so interpret 
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the statute, or whether it will interpret the statute to 
require considération of factors not mentioned above, im-
pose burdens more serious than those suggested, or create 
some unanticipated interférence with the doctor-patient 
relationship, we cannot now détermine.16 Nor need we 
détermine what factors are impermissible or at what 
point review of consent and good cause in the case of a 
minor becomes unduly burdensome. It is sufficient that 
the statute is susceptible of the interprétation offered by 
appellants, and we so find, and that such an interpréta-
tion would avoid or substantially modify the fédéral con-
stitutional challenge to the statute, as it clearly would. 
Indeed, in the absence of an authoritative construction, 
it is impossible to define precisely the constitutional 
question presented.

Appellees also raise, however, a claim of impermissible 
distinction between the consent procedures applicable to 
minors in the area of abortion, and the consent required 
in regard to other medical procedures. This issue has 
corne to the fore through the advent of a Massachusetts 
statute, enacted subséquent to the decision of the Dis-
trict Court, dealing with consent by minors to medical 
procedures other than abortion and sterilization.17 As 

16 As stated in n. 6, supra, the challenged portion of the statute 
has never gone into effect. The heated debate among the parties 
over the meaning of the statute is a strong indication of the ambi- 
guities it contains. We assume that the Suprême Judicial Court will 
do everything in its power to interpret the Act in conformity with 
its title: “An Act to protect . . . within présent constitutional limits.” 
See Boehning n . Indiana State Employées Assn., 423 U. S. 6 (1975).

17 Prior to the enactment of that statute, the consent procedure 
in regard to abortion, at least as interpreted by appellants, was argu- 
ably merely a codification of the common law. See Brief for Appel-
lants 24^39. The new législation, Mass. Acts and Résolves 1975, 
c. 564, approved Aug. 28, 1975, reads:

“Chapter 112 of the General Laws is hereby amended by striking
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we hold today in Planned Parenthood, however, not ail 
distinction between abortion and other procedures is for- 
bidden. Ante, at 80-81. The constitutionality of such

out section 12F, as amended by section 1 of chapter 335 of the acts 
of 1971, and inserting in place thereof the following section:
“Section 12F.

“No physician, dentist or hospital shall be held liable for damages 
for failure to obtain consent of a parent, legal guardian, or other per-
son having custody or control of a minor child, or of the spouse of a 
patient, to emergency examination and treatment, including blood 
transfusions, when delay in treatment will endanger the life, limb, 
or mental well-being of the patient.

“Any minor may give consent to his medical or dental care at the 
time such care is sought if (i) he is married, widowed, divorced; 
or (ü) he is the parent of a child, in which case he may also give 
consent to medical or dental care of the child ; or (m) he is a mem- 
ber of any of the armed forces; or (w) she is prégnant or believes 
herself to be prégnant; or (v) he is living separate and apart from 
his parent or legal guardian, and is managing his own financial 
affairs; or (vi) he reasonably believes himself to be suffering from or 
to hâve corne in contact with any disease defined as dangerous to 
the public health pursuant to section six of chapter one hundred and 
eleven; provided, however, that such minor may only consent to 
care which relates to the diagnosis or treatment of such disease.

“Consent shall not be granted under subparagraphs (ii) through 
(vi), inclusive, for abortion or sterilization.

“Consent given under this section shall not be subject to later dis- 
affirmance because of minority. The consent of the parent or legal 
guardian shall not be required to authorize such care and, notwith- 
standing any other provisions of law, such parent or legal guardian 
shall not be liable for the payment for any care rendered pursuant 
to this section unless such parent or legal guardian has expressly 
agreed to pay for such care.

“No physician or dentist, nor any hospital, clinic or infirmary 
shall be liable, civilly and criminally, for not obtaining the consent 
of the parent or legal guardian to render medical or dental care to a 
minor, if, at the time such care was rendered, such person or facility: 
(i) relied in good faith upon the représentations of such minor that 
he is legally able to consent to such treatment under this section; or 
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distinction will dépend upon its degree and the justifica-
tion for it. The constitutional issue cannot now be de-
fined, however, for the degree of distinction between the 
consent procedure for abortions and the consent pro-
cedures for other medical procedures cannot be estab- 
lished until the nature of the consent required for abor-
tions is established. In these circumstances, the fédéral 
court should stay its hand to the same extent as in a 
challenge directly to the burdens created by the statute. 

Finally, we note that the Suprême Judicial Court of 
Massachusetts has adopted a Rule of Court under which 
an issue of interprétation of Massachusetts law may be 
certified directly to that court for prompt resolution. 
Mass. Rules of Court, Sup. Jud. Ct. Rule 3:21 (1976). 
This Court often has remarked that the équitable prac-
tice of abstention is limited by considérations of “ ‘the 
delay and expense to which application of the abstention 
doctrine inevitably gives rise.’ ” Lake Carriers9 Assn. v. 
MacMullan, 406 U. S., at 509, quoting England v. Med-
ical Examiners, 375 U. S. 411, 418 (1964). See Kusper 
v. Pontikes, 414 U. S., at 54. As we hâve also noted, 
however, the availability of an adéquate certification 
procedure18 “does, of course, in the long run save time, 

(ii) relied in good faith upon the représentations of such minor that 
he is over eighteen years of âge.

“Ail information and records kept in connection with the medical 
or dental care of a minor who consents thereto in accordance with 
this section shall be confidential between the minor and the physician 
or dentist, and shall not be released except upon the written consent 
of the minor or a proper judicial order. When the physician or 
dentist attending a minor reasonably believes the condition of said 
minor to be so serious that his life or limb is endangered, the phy-
sician or dentist shall notify the parents, legal guardian or foster 
parents of said condition and shall inform the minor of said 
notification.”

18 There is no indication that the Massachusetts certification pro-
cedure is inadéquate. Indeed, the dissent in the District Court 
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energy, and resources and helps build a cooperative ju- 
dicial federalism.” Lehman Brothers v. Schein, 416 
U. S. 386, 391 (1974). This Court has utilized certifi-
cation procedures in the past, as hâve courts of appeals. 
Ibid, and cases cited therein at 390 nn. 5 and 6.

The importance of speed in resolution of the instant 
litigation is manifest. Each day the statute is in effect, 
irretrievable events, with substantial personal consé-
quences, occur. Although we do not mean to intimate 
that abstention would be improper in this case were cer-
tification not possible, the availability of certification 
greatly simplifies the analysis. Further, in light of our 
disapproval of a “parental veto” today in Planned Par- 
enthood, we must assume that the lower Massachusetts 
courts, if called upon to enforce the statute pending in-
terprétation by the Suprême Judicial Court, will not im-
pose this most serious barrier. Insofar as the issue thus 
ceases to become one of total déniai of access and be- 
comes one rather of relative burden, the cost of absten-
tion is reduced and the desirability of that équitable 
remedy accordingly increased.

V
We therefore hold that the District Court should hâve 

certified to the Suprême Judicial Court of Massachusetts 
appropriate questions concerning the meaning of § 12P 
and the procedure it imposes. In regard to the claim 
of impermissible discrimination due to the 1975 statute, a 
claim not raised in the District Court but subject to in- 
quiry through an amended complaint, or perhaps by 
other means, we believe that it would not be inappro- 
priate for the District Court, when any procédural re-

cited a prior case in which the procedure was employed with no 
apparent difficulty. 393 F. Supp., at 864 n. 15, citing Hendrickson 
v. Sears, 495 F. 2d 513 (CAI 1974).
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quirement has been complied with, also to certify a ques-
tion concerning the meaning of the new statute, and the 
extent to which its procedures differ from the procedures 
that must be foliowed under § 12P.

The judgment of the District Court is vacated, and the 
cases are remanded to that court for proceedings con-
sistent with this opinion.

It is so ordered.
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GREGG v. GEORGIA

CERTIORARI TO THE SUPREME COURT OF GEORGIA

No. 74-6257. Argued March 31, 1976—Decided July 2, 1976

Petitioner was charged with committing armed robbery and mur- 
der on the basis of evidence that he had killed and robbed two 
men. At the trial stage of Georgia’s bifurcated procedure, the 
jury found petitioner guilty of two counts of armed robbery and 
two counts of murder. At the penalty stage, the judge instructed 
the jury that it could recommend either a death sentence or a life 
prison sentence on each count; that it was free to consider 
mitigating or aggravating circumstances, if any, as presented by 
the parties; and that it would not be authorized to con-
sider imposing the death sentence unless it first found beyond 
a reasonable doubt (1) that the murder was committed while 
the offender was engaged in the commission of other capital 
félonies, viz., the armed robberies of the victims; (2) that he com-
mitted the murder for the purpose of receiving the victims’ money 
and automobile; or (3) that the murder was “outrageously and 
wantonly vile, horrible and inhuman” in that it “involved the 
depravity of [the] mind of the défendant.” The jury found the 
first and second of these aggravating circumstances and retumed 
a sentence of death. The Georgia Suprême Court affirmed the 
convictions. After reviewing the trial transcript and record and 
comparing the evidence and sentence in similar cases the court 
upheld the death sentences for the murders, concluding that they 
had not resulted from préjudice or any other arbitrary factor and 
were not excessive or disproportionate to the penalty applied in 
similar cases, but vacated the armed robbery sentences on the 
ground, inter alia, that the death penalty had rarely been im- 
posed in Georgia for that offense. Petitioner challenges imposi-
tion of the death sentence under the Georgia statute as “cruel and 
unusual” punishment under the Eighth and Fourteenth Amend- 
ments. That statute, as amended following Furman v. Georgia, 
408 U. S. 238 (where this Court held to be violative of those 
Amendments death sentences imposed under statutes that left 
juries with untrammeled discrétion to impose or withhold the 
death penalty), retains the death penalty for murder and five 
other crimes. Guilt or innocence is determined in the first stage 
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of a bifurcated trial; and if the trial is by jury, the trial judge 
must charge lesser included offenses when supported by any view 
of the evidence. Upon a guilty verdict or plea a presentence 
hearing is held where the judge or jury hears additional extenuat- 
ing or mitigating evidence and evidence in aggravation of punish- 
ment if made known to the défendant before trial. At least one 
of 10 specified aggravating circumstances must be found to 
exist beyond a reasonable doubt and designated in writing before 
a death sentence can be imposed. In jury cases, the trial judge 
is bound by the recommended sentence. In its review of a death 
sentence (which is automatic), the State Suprême Court must 
consider whether the sentence was influenced by passion, préju-
dice, or any other arbitrary factor; whether the evidence sup-
ports the finding of a statutory aggravating circumstance; and 
whether the death sentence “is excessive or disproportionate to 
the penalty imposed in similar cases, considering both the crime 
and the défendant.” If the court affirms the death sentence it 
must include in its decision reference to similar cases that it has 
considered. Held: The judgment is affirmed. Pp. 168-207 ; 220- 
226; 227.

233 Ga. 117, 210 S. E. 2d 659, affirmed.
Mr . Just ice  Stew art , Mr . Just ic e Pow el l , and Mr . Just ice  

Stev en s concluded that:
(1) The punishment of death for the crime of murder does 

not, under ail circumstances, violate the Eighth and Fourteenth 
Amendments. Pp. 168-187.

(a) The Eighth Amendment, which has been interpreted 
in a flexible and dynamic manner to accord with evolving stand-
ards of decency, forbids the use of punishment that is “excessive” 
either because it involves the unnecessary and wanton infliction 
of pain or because it is grossly disproportionate to the severity of 
the crime. Pp. 169-173.

(b) Though a législature may not impose excessive punish-
ment, it is not required to select the least severe penalty possible, 
and a heavy burden rests upon those attacking its judgment. 
Pp. 174-176.

(c) The existence of capital punishment was accepted by the 
Framers of the Constitution, and for nearly two centuries this 
Court has recognized that capital punishment for the crime of 
murder is not invalid per se. Pp. 176-178.
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(d) Legislative measures adopted by the people’s chosen rep-
résentatives weigh heavily in ascertaining contemporary standards 
of- decency; and the argument that such standards require that 
the Eighth Amendment be construed as prohibiting the death 
penalty has been undercut by the fact that in the four years 
since Furman, supra, was decided, Congress and at least 35 States 
hâve enacted new statutes providing for the death penalty. Pp. 
179-183.

(e) Rétribution and the possibility of deterrence of capital 
crimes by prospective offenders are not impermissible considéra-
tions for a législature to weigh in determining whether the death 
penalty should be imposed, and it cannot be said that Georgia’s 
legislative judgment that such a penalty is necessary in some cases 
is clearly wrong. Pp. 183-187.

(f) Capital punishment for the crime of murder cannot be 
viewed as invariably disproportionate to the severity of that 
crime. P. 187.

2. The concerns expressed in Furman that the death penalty 
not be imposed arbitrarily or capriciously can be met by a care- 
fully drafted statute that ensures that the sentencing authority 
is given adéquate information and guidance, concerns best met by 
a System that provides for a bifurcated proceeding at which the 
sentencing authority is apprised of the information relevant to 
the imposition of sentence and provided with standards to guide 
its use of that information. Pp. 188-195.

3. The Georgia statutory System under which petitioner was 
sentenced to death is constitutional. The new procedures on 
their face satisfy the concerns of Furman, since before the death 
penalty can be imposed there must be spécifie jury findings as to 
the circumstances of the crime or the character of the défendant, 
and the State Suprême Court thereafter reviews the comparability 
of each death sentence with the sentences imposed on similarly 
situated défendants to ensure that the sentence of death in a par- 
ticular case is not disproportionate. Petitioner’s contentions that 
the changes in Georgia’s sentencing procedures hâve not removed 
the éléments of arbitrariness and capriciousness condemned by 
Furman are without merit. Pp. 196-207.

(a) The opportunities under the Georgia scheme for affording 
an individual défendant mercy—whether through the prosecutor’s 
unfettered authority to select those whom he wishes to prosecute 
for capital offenses and to plea bargain with them; the jury’s 
option to convict a défendant of a lesser included offense; or the 
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fact that the Govemor or pardoning authority may commute a 
death sentence—do not render the Georgia statute unconstitu-
tional. P. 199.

(b) Petitioner’s arguments that certain statutory aggravating 
circumstances are too broad or vague lack merit, since they need 
not be given overly broad constructions or hâve been already 
narrowed by judicial construction. One such provision was held 
impermissibly vague by the Georgia Suprême Court. Petitioner’s 
argument that the sentencing procedure allows for arbitrary 
grants of mercy reflects a misinterpretation of Furman and ig-
nores the reviewing authority of the Georgia Suprême Court to 
détermine whether each death sentence is proportional to other 
sentences imposed for similar crimes. Petitioner also urges that 
the scope of the evidence and argument that can be considered 
at the presentence hearing is too wide, but it is désirable for a 
jury to hâve as much information as possible when it makes the 
sentencing decision. Pp. 200-204.

(c) The Georgia sentencing scheme also provides for auto- 
matic sentence review by the Georgia Suprême Court to safeguard 
against préjudiciai or arbitrary factors. In this very case the 
court vacated petitioner’s death sentence for armed robbery as an 
excessive penalty. Pp. 204r-206.

Mr . Just ice  Whi te , joined by The  Chi ef  Just ice  and Mr . 
Just ice  Reh nq ui st , concluded that:

1. Georgia’s new statutory scheme, enacted to overcome the 
constitutional deficiencies found in Furman v. Georgia, 408 U. S. 
238, to exist under the old System, not only guides the jury in its 
exercise of discrétion as to whether or not it will impose the death 
penalty for first-degree murder, but also gives the Georgia Su-
prême Court the power and imposes the obligation to décidé 
whether in fact the death penalty was being administered for any 
given class of crime in a discriminatory, standardless, or rare 
fashion. If that court properly performs the task assigned to 
it under the Georgia statutes, death sentences imposed for dis-
criminatory reasons or wantonly or freakishly for any given 
category of crime will be set aside. Petitioner has wholly failed to 
establish that the Georgia Suprême Court failed properly to per- 
form its task in the instant case or that it is incapable of perform- 
ing its task adequately in ail cases. Thus the death penalty may 
be carried out under the Georgia legislative scheme consistently 
with the Furman decision. Pp. 220-224.
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2. Petitioner’s argument that the prosecutor’s decisions in plea 
bargaining or in declining to charge capital murder are standard- 
less and will resuit in the wanton or freakish imposition of the 
death penalty condemned in Furman, is without merit, for the 
assumption cannot be made that prosecutors will be motivated 
in their charging decisions by factors other than the strength of 
their case and the likelihood that a jury would impose the death 
penalty if it convicts; the standards by which prosecutors décidé 
whether to charge a capital felony will be the same as those by 
which the jury will décidé the questions of guilt and sentence. 
Pp. 224-225.

3. Petitioner’s argument that the death penalty, however im- 
posed and for whatever crime, is cruel and unusual punishment 
is untenable for the reasons stated in Mr . Just ice  Whi te ’s dis-
sent in Roberts v. Louisiana, post, at 350-356. P. 226.

Mr . Just ice  Bla ck mun  concurred in the judgment. See Fur-
man v. Georgia, 408 U. S., at 405-414 (Bla ck mu n , J., dis- 
senting), and id., at 375 (Burg er , C. J., dissenting) ; id., at 414 
(Pow ell , J., dissenting) ; id., at 465 (Reh nq ui st , J., dissenting). 
P. 227.

Judgment of the Court, and opinion of Ste war t , Pow el l , and 
Ste ve ns , JJ., announced by Ste war t , J. Bur ge r , C. J., and 
Reh nq ui st , J., filed a statement concurring in the judgment, post, 
p. 226. Whi te , J., filed an opinion concurring in the judgment, 
in which Bur ger , C. J., and Reh nq ui st , J., joined, post, p. 207. 
Bla ck mun , J., filed a statement concurring in the judgment, post, p. 
227. Bre nn an , J., post, p. 227, and Mar sha ll , J., post, p. 231, 
filed dissenting opinions.

G. Hughel Harrison, by appointaient of the Court, 424 
U. S. 941, argued the cause and filed a brief for 
petitioner.

G. Thomas Davis, Senior Assistant Attorney General 
of Georgia, argued the cause for respondent. With him 
on the brief were Arthur K. Bolton, Attorney General, 
Robert S. Stubbs II, Chief Deputy Attorney General, 
Richard L. Chambers, Deputy Attorney General, John 
B. Bdllard, Jr., Assistant Attorney General, and Bryant 
Huff.
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Solicitor General Bork argued the cause for the United 
States as amicus curiae. With him on the brief was 
Deputy Solicitor General Randolph. William E. James, 
Assistant Attorney General, argued the cause for the 
State of California as amicus curiae. With him on the 
brief were Evelle J. Younger, Attorney General, and 
Jack R. Winkler, Chief Assistant Attorney General.*

Judgment of the Court, and opinion of Mr . Justice  
Stew art , Mr . Justic e Powel l , and Mr . Justice  Ste -
vens , announced by Mr . Justice  Stewart .

The issue in this case is whether the imposition of 
the sentence of death for the crime of murder under the 
law of Georgia violâtes the Eighth and Fourteenth 
Amendments.

I
The petitioner, Troy Gregg, was charged with com- 

mitting armed robbery and murder. In accordance with 
Georgia procedure in capital cases, the trial was in two 
stages, a guilt stage and a sentencing stage. The evi-
dence at the guilt trial established that on November 21, 
1973, the petitioner and a traveling companion, Floyd 
Allen, while hitchhiking north in Florida were picked up 
by Fred Simmons and Bob Moore. Their car broke 
down, but they continued north after Simmons pur- 
chased another vehicle with some of the cash he 
was carrying. While still in Florida, they picked 
up another hitchhiker, Dennis Weaver, who rode with 
them to Atlanta, where he was let out about 11 p. m.

*Jack Greenberg, James M. Nabrit III, Peggy C. Davis, and 
Anthony G. Amsterdam filed a brief for the N. A. A. C. P. Legal 
Defense and Educational Fund, Inc., as amicus curiae urging 
reversai.

Arthur M. Michaelson filed a brief for Amnesty International 
as amicus curiae.
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A short time later the four men interrupted their journey 
for a rest stop along the highway. The next morning 
the bodies of Simmons and Moore were discovered in a 
ditch nearby.

On November 23, after reading about the shootings 
in an Atlanta newspaper, Weaver comunicated with the 
Gwinnett County police and related information con- 
cerning the journey with the victims, including a descrip-
tion of the car. The next afternoon, the petitioner and 
Allen, while in Simmons’ car, were arrested in Asheville, 
N. C. In the search incident to the arrest a .25-caliber 
pistol, later shown to be that used to kill Simmons and 
Moore, was found in the petitioner’s pocket. After re- 
ceiving the warnings required by Miranda v. Arizona, 
384 U. S. 436 (1966), and signing a written waiver of 
his rights, the petitioner signed a statement in which he 
admitted shooting, then robbing Simmons and Moore. 
He justified the slayings on grounds of self-defense. 
The next day, while being transferred to Lawrence- 
ville, Ga., the petitioner and Allen were taken to the 
scene of the shootings. Upon arriving there, Allen re- 
counted the events leading to the slayings. His ver-
sion of these events was as follows: After Simmons and 
Moore left the car, the petitioner stated that he intended 
to rob them. The petitioner then took his pistol in 
hand and positioned himself on the car to improve his 
aim. As Simmons and Moore came up an embankment 
toward the car, the petitioner fired three shots and the 
two men fell near a ditch. The petitioner, at close 
range, then fired a shot into the head of each. He 
robbed them of valuables and drove away with Allen.

A medical examiner testified that Simmons died from 
a bullet wound in the eye and that Moore died from 
bullet wounds in the cheek and in the back of the head. 
He further testified that both men had several bruises
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and abrasions about the face and head which probably 
were sustained either from the fall into the ditch or 
from being dragged or pushed along the embankment. 
Although Allen did not testify, a police détective re- 
counted the substance of Allen’s statements about the 
slayings and indicated that directly after Allen had made 
these statements the petitioner had admitted that Allen’s 
account was accurate. The petitioner testified in his 
own defense. He confirmed that Allen had made the 
statements described by the détective, but denied their 
truth or ever having admitted to their accuracy. He 
indicated that he had shot Simmons and Moore because 
of fear and in self-defense, testifying they had attacked 
Allen and him, one wielding a pipe and the other a 
knife?

The trial judge submitted the murder charges to the 
jury on both felony-murder and nonfelony-murder théo-
ries. He also instructed on the issue of self-defense but 
declined to instruct on manslaughter. He submitted the 
robbery case to the jury on both an armed-robbery 
theory and on the lesser included offense of robbery by 
intimidation. The jury found the petitioner guilty of 
two counts of armed robbery and two counts of murder.

At the penalty stage, which took place before the same 
jury, neither the prosecutor nor the petitioner’s lawyer 
offered any additional evidence. Both counsel, however, 
made lengthy arguments dealing generally with the 
propriety of capital punishment under the circumstances 
and with the weight of the evidence of guilt. The trial 
judge instructed the jury that it could recommend either 
a death sentence or a life prison sentence on each count.

1 On cross-examination the State introduced a letter written by 
the petitioner to Allen entitled, “[a] statement for you,” with the 
instructions that Allen memorize and then bum it. The statement 
was consistent with the petitioner’s testimony at trial.
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The judge further charged the jury that in determining 
what sentence was appropriate the jury was free to con-
sider the facts and circumstances, if any, presented by 
the parties in mitigation or aggravation.

Finally, the judge instructed the jury that it “would 
not be authorized to consider [imposing] the penalty 
of death” unless it first found beyond a reasonable doubt 
one of these aggravating circumstances:

“One—That the offense of murder was committed 
while the offender was engaged in the commission 
of two other capital félonies, to-wit the armed rob- 
bery of [Simmons and Moore].
“Two—That the offender committed the offense 
of murder for the purpose of receiving money and 
the automobile described in the indictment.
“Three—The offense of murder was outrageously 
and wantonly vile, horrible and inhuman, in that 
they [sic] involved the depravity of [the] mind of 
the défendant.” Tr. 476-477.

Finding the first and second of these circumstances, the 
jury returned verdicts of death on each count.

The Suprême Court of Georgia affirmed the convic-
tions and the imposition of the death sentences for 
murder. 233 Ga. 117, 210 S. E. 2d 659 (1974). After 
reviewing the trial transcript and the record, including 
the evidence, and comparing the evidence and sentence 
in similar cases in accordance with the requirements of 
Georgia law, the court concluded that, considering the 
nature of the crime and the défendant, the sentences of 
death had not resulted from préjudice or any other arbi- 
trary factor and were not excessive or disproportionate 
to the penalty applied in similar cases.2 The death

2 The court further held, in part, that the trial court did not en- 
in refusing to instruct the jury with respect to voluntary man- 
slaughter since there was no evidence to support that verdict.
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sentences imposed for armed robbery, however, were 
vacated on the grounds that the death penalty had rarely 
been imposed in Georgia for that offense and that the 
jury improperly considered the murders as aggravating 
circumstances for the robberies after having considered 
the armed robberies as aggravating circumstances for the 
murders. Id., at 127, 210 S. E. 2d, at 667.

We granted the petitioner’s application for a writ of 
certiorari limited to his challenge to the imposition of 
the death sentences in this case as “cruel and unusual” 
punishment in violation of the Eighth and the Four- 
teenth Amendments. 423 U. S. 1082 (1976).

II
Before considering the issues presented it is necessary 

to understand the Georgia statutory scheme for the im-
position of the death penalty.3 The Georgia statute, 
as amended after our decision in Furman v. Georgia, 408 
U. S. 238 (1972), retains the death penalty for six cate-
gories of crime : murder,4 kidnaping for ransom or where

3 Subséquent to the trial in this case limited portions of the 
Georgia statute were amended. None of these amendments changed 
significantly the substance of the statutory scheme. Ail references 
to the statute in this opinion are to the current version.

4 Georgia Code Ann. §26-1101 (1972) provides:
“(a) A person commits murder when he unlawfully and with 

malice aforethought, either express or implied, causes the death 
of another human being. Express malice is that deliberate intention 
unlawfully to take away the life of a fellow créature, which is mani- 
fested by extemal circumstances capable of proof. Malice shall be 
implied where no considérable provocation appears, and where ail 
the circumstances of the killing show an abandoned and malignant 
heart.

“(b) A person also commits the crime of murder when in the 
commission of a felony he causes the death of another human being, 
irrespective of malice.

“(c) A person convicted of murder shall be punished by death 
or by imprisonment for life.”
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the victim is harmed, armed robbery,5 râpe, treason, and 
aircraft hijacking.6 Ga. Code Ann. §§ 26-1101, 26-1311, 
26-1902, 26-2001, 26-2201, 26-3301 (1972). The capital 
defendant’s guilt or innocence is determined in the tradi- 
tional manner, either by a trial judge or a jury, in the 
first stage of a bifurcated trial.

If trial is by jury, the trial judge is required to charge 
lesser included offenses when they are supported by any 
view of the evidence. Sims n . State, 203 Ga.668, 47 
S. E. 2d 862 (1948). See Linder v. State, 132 Ga. 
App. 624, 625, 208 S. E. 2d 630, 631 (1974). After a 
verdict, finding, or plea of guilty to a capital crime, a 
presentence hearing is conducted before whoever made 
the détermination of guilt. The sentencing procedures 
are essentially the same in both bench and jury trials. 
At the hearing:

“[T]he judge [or jury] shall hear additional evi-
dence in exténuation, mitigation, and aggravation of 
punishment, including the record of any prior crim- 
inal convictions and pleas of guilty or pleas of nolo 
contendere of the défendant, or the absence of any 
prior conviction and pleas: Provided, however, that

5 Section 26-1902 (1972) provides:
“A person commits armed robbery when, with intent to commit 

theft, he takes property of another from the person or the immé-
diate presence of another by use of an offensive weapon. The 
offense robbery by intimidation shall be a lesser included offense in 
the offense of armed robbery. A person convicted of armed robbery 
shall be punished by death or imprisonment for life, or by im- 
prisonment for not less than one nor more than 20 years.”

6 These capital félonies currently are defined as they were when 
Furman was decided. The 1973 amendments to the Georgia statute, 
however, narrowed the class of crimes potentially punishable by 
death by eliminating capital perjury. Compare § 26-2401 (Supp. 
1975) with §26-2401 (1972).
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only such evidence in aggravation as the State has 
made known to the défendant prior to his trial shall 
be admissible. The judge [or jury] shall also hear 
argument by the défendant or his counsel and the 
prosecuting attorney . . . regarding the punishment 
to be imposed.” §27-2503 (Supp. 1975).

The défendant is accorded substantial latitude as to the 
types of evidence that he may introduce. See Brown v. 
State, 235 Ga. 644, 647-650, 220 S. E. 2d 922, 925-926 
(1975).7 Evidence considered during the guilt stage 
may be considered during the sentencing stage without 
being resubmitted. Eberheart n . State, 232 Ga. 247, 253, 
206 S. E. 2d 12, 17 (1974).8

In the assessment of the appropriate sentence to be im-
posed the judge is also required to consider or to include 
in his instructions to the jury “any mitigating circum-
stances or aggravating circumstances otherwise author- 
ized by law and any of [10] statutory aggravating cir-
cumstances which may be supported by the evidence... 
§27-2534.1 (b) (Supp. 1975). The scope of the non- 
statutory aggravating or mitigating circumstances is not 
delineated in the statute. Before a convicted défendant 
may be sentenced to death, however, except in cases of 
treason or aircraft hijacking, the jury, or the trial judge 
in cases tried without a jury, must find beyond a reason- 
able doubt one of the 10 aggravating circumstances speci-

7 It is not clear whether the 1974 amendments to the Georgia 
statute were intended to broaden the types of evidence admissible 
at the presentence hearing. Compare § 27-2503 (a) (Supp. 1975) 
with §27-2534 (1972) (délétion of limitation “subject to the laws 
of evidence”).

8Essentially the same procedures are followed in the case of a 
guilty plea. The judge considers the factual basis of the plea, as 
well as evidence in aggravation and mitigation. See Mitchell v. 
State, 234 Ga. 160, 214 S. E. 2d 900 (1975).
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fied in the statu te.9 The sentence of death may be 
imposed only if the jury (or judge) finds one of the 
statutory aggravating circumstances and then elects to

9 The statute provides in part:
“(a) The death penalty may be imposed for the offenses of air- 

craft hijacking or treason, in any case.
“(b) In ail cases of other offenses for which the death penalty 

may be authorized, the judge shall consider, or he shall include in 
his instructions to the jury for it to consider, any mitigating circum-
stances or aggravating circumstances otherwise authorized by law 
and any of the following statutory aggravating circumstances which 
may be supported by the evidence:

“(1) The offense of murder, râpe, armed robbery, or kidnapping 
was committed by a person with a prior record of conviction for a 
capital felony, or the offense of murder was committed by a person 
who has a substantial history of serions assaultive criminal 
convictions.

“(2) The offense of murder, râpe, armed robbery’, or kidnapping 
was committed while the offender was engaged in the commission 
of another capital felony, or aggravated battery, or the offense of 
murder was committed while the offender was engaged in the 
commission of burglary or arson in the first degree.

“(3) The offender by his act of murder, armed robbery, or 
kidnapping knowingly created a great risk of death to more than 
one person in a public place by means of a weapon or device which 
would normally be hazardous to the lives of more than one person.

“(4) The offender committed the offense of murder for himself 
or another, for the purpose of receiving money or any other thing 
of monetary value.

“(5) The murder of a judicial officer, former judicial officer, dis-
trict attorney or solicitor or former district attorney or soliciter 
during or because of the exercise of his official duty.

“(6) The offender caused or directed another to commit murder 
or committed murder as an agent or employée of another person.

“(7) The offense of murder, râpe, armed robbery, or kidnapping 
was outrageously or wantonly vile, horrible or inhuman in that it 
involved torture, depravity of mind, or an aggravated battery to 
the victim.

“(8) The offense of murder was committed against any peace
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impose that sentence. § 26-3102 (Supp. 1975). If the 
verdict is death, the jury or judge must specify the aggra- 
vating circumstance(s) found. § 27-2534.1 (c) (Supp. 
1975). In jury cases, the trial judge is bound by 
the jury’s recommended sentence. §§ 26-3102, 27-2514 
(Supp. 1975).

In addition to the conventional appellate process avail- 
able in ail criminal cases, provision is made for spécial 
expedited direct review by the Suprême Court of Georgia 
of the appropriateness of imposing the sentence of death 
in the particular case. The court is directed to consider 
“the punishment as well as any errors enumerated by way 
of appeal,” and to détermine:

“(1) Whether the sentence of death was imposed

ofïicer, corrections employée or fireman while engaged in the per-
formance of his official duties.

“(9) The offense of murder was committed by a person in, or 
who has escaped from, the lawful custody of a peace officer or place 
of lawful confinement.

“(10) The murder was committed for the purpose of avoiding, 
interfering with, or preventing a lawful arrest or custody in a place 
of lawful confinement, of himself or another.

“(c) The statutory instructions as determined by the trial judge 
to be warranted by the evidence shall be given in charge and in writ- 
ing to the jury for its deliberation. The jury, if its verdict be a 
recommendation of death, shall designate in writing, signed by the 
foreman of the jury, the aggravating circumstance or circumstances 
which it found beyond a reasonable doubt. In non-jury cases the 
judge shall make such désignation. Except in cases of treason or 
aircraft hijacking, unless at least one of the statutory aggravating 
circumstances enumerated in section 27-2534.1 (b) is so found, 
the death penalty shall not be imposed.” § 27-2534.1 (Supp. 
1975).

The Suprême Court of Georgia, in Arnold n . State, 236 Ga. 534, 
540, 224 S. E. 2d 386, 391 (1976), recently held unconstitutional the 
portion of the first circumstance encompassing persons who hâve 
a “substantial history of serious assaultive criminal convictions” be-
cause it did not set “sufficiently 'clear and objective standards.’ ”
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under the influence of passion, préjudice, or any 
other arbitrary factor, and

“(2) Whether, in cases other than treason or air- 
craft hijacking, the evidence supports the jury’s or 
judge’s finding of a statutory aggravating circum- 
stance as enumerated in section 27.2534.1 (b), and

“(3) Whether the sentence of death is excessive or 
disproportionate to the penalty imposed in similar 
cases, considering both the crime and the défend-
ant.” § 27-2537 (Supp. 1975).

If the court affirms a death sentence, it is required to 
include in its decision reference to similar cases that it 
has taken into considération. § 27-2537 (e) (Supp. 
1975).10

A transcript and complété record of the trial, as well 
as a separate report by the trial judge, are transmitted 
to the court for its use in reviewing the sentence. 
§ 27-2537 (a) (Supp. 1975). The report is in the form 
of a 6^-page questionnaire, designed to elicit informa-
tion about the défendant, the crime, and the circum- 
stances of the trial. It requires the trial judge to char- 
acterize the trial in several ways designed to test for 
arbitrariness and disproportionality of sentence. In- 
cluded in the report are responses to detailed questions 
concerning the quality of the defendant’s représentation, 
whether race played a rôle in the trial, and, whether, in 
the trial court’s judgment, there was any doubt about

10 The statute requires that the Suprême Court of Georgia obtain 
and preserve the records of ail capital felony cases in which the 
death penalty was imposed after January 1, 1970, or such earlier 
date that the court considers appropriate. § 27-2537 (f) (Supp. 
1975). To aid the court in its disposition of these cases the statute 
further provides for the appointment of a spécial assistant and 
authorizes the employment of additional staff members. §§ 27-2537 
(f)-(h) (Supp. 1975).
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the defendant’s guilt or the appropriateness of the sen-
tence. A copy of the report is served upon defense 
counsel. Under its spécial review authority, the court 
may either affirm the death sentence or remand the case 
for resentencing. In cases in which the death sentence 
is affirmed there remains the possibility of executive 
clemency.11

III
We address initially the basic contention that the pun-

ishment of death for the crime of murder is, under ail 
circumstances, “cruel and unusual” in violation of the 
Eighth and Fourteenth Amendments of the Constitution. 
In Part IV of this opinion, we will consider the sentence 
of death imposed under the Georgia statutes at issue in 
this case.

The Court on a number of occasions has both assumed 
and asserted the constitutionality of capital punish-
ment. In several cases that assumption provided a nec- 
essary foundation for the decision, as the Court was 
asked to décidé whether a particular method of carrying 
out a capital sentence would be allowed to stand under 
the Eighth Amendment.12 But until Furman v. Georgia, 
408 U. S. 238 (1972), the Court never confronted squarely 
the fundamental claim that the punishment of death al- 
ways, regardless of the enormity of the offense or the 
procedure followed in imposing the sentence, is cruel and

11 See Ga. Const., Art. 5, §1, T12, Ga. Code Ann. §2-3011 
(1973); Ga. Code Ann. §§77-501, 77-511, 77-513 (1973 and 
Supp. 1975) (Board of Pardons and Paroles is authorized to 
commute sentence of death except in cases where Govemor refuses 
to suspend that sentence).

12 Louisiana ex rel. Francis v. Resweber, 329 U. S. 459, 464 
(1947); In re Kemmler, 136 U. S. 436, 447 (1890); Wilkerson v. 
Utah, 99 U. S. 130, 134-135 (1879). See also McGautha n . Califor-
nia, 402 U. S. 183 (1971); Witherspoon v. Illinois, 391 U. S. 510 
(1968) ; Trop v. Dvlles, 356 U. S. 86, 100 (1958) (plurality opinion).
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unusual punishment in violation of the Constitution. 
Although this issue was presented and addressed in 
Furman, it was not resolved by the Court. Four Jus-
tices would hâve held that capital punishment is not un-
constitutional per se;13 two Justices would hâve reached 
the opposite conclusion;14 and three Justices, while 
agreeing that the statutes then before the Court were in- 
valid as applied, left open the question whether such 
punishment may ever be imposed.15 We now hold that 
the punishment of death does not invariably violate the 
Constitution.

A
The history of the prohibition of “cruel and unusual” 

punishment already has been reviewed at length.16 The 
phrase first appeared in the English Bill of Rights of 
1689, which was drafted by Parliament at the acces-
sion of William and Mary. See Granucci, “Nor Cruel 
and Unusual Punishments Inflicted:” The Original 
Meaning, 57 Calif. L. Rev. 839, 852-853 (1969). The 
English version appears to hâve been directed against 
punishments unauthorized by statute and beyond the ju- 
risdiction of the sentencing court, as well as those dispro-
portionate to the offense involved. Id., at 860. The

13 408 U. S., at 375 (Bur ge r , C. J., dissenting) ; id., at 405 
(Bla ck mu n , J., dissenting) ; id., at 414 (Pow el l , J., dissenting) ; 
id., at 465 (Reh nq ui st , J., dissenting).

14 Id., at 257 (Bre nn an , J., concurring) ; id., at 314 (Mar sha ll , 
J., concurring).

15 Id., at 240 (Douglas, J., concurring) ; id., at 306 (Stew art , 
J., concurring); id., at 310 (Whi te , J., concurring).

Since five Justices wrote separately in support of the judgments 
in Furman, the holding of the Court may be viewed as that posi-
tion taken by those Members who concurred in the judgments on 
the narrowest grounds—Mr . Just ice  Ste wa rt  and Mr . Just ic e  
Whi te . See n. 36, infra.

16408 U. S., at 316-328 (Mars ha ll , J., concurring).
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American draftsmen, who adopted the English phrasing 
in drafting the Eighth Amendment, were primarily con- 
cerned, however, with proscribing “tortures” and other 
“barbarous” methods of punishment.” Id., at 842.17

In the earliest cases raising Eighth Amendment claims, 
the Court focused on particular methods of execution to 
détermine whether they were too cruel to pass consti- 
tutional muster. The constitutionality of the sentence 
of death itself was not at issue, and the criterion used to 
evaluate the mode of execution was its similarity to 
“torture” and other “barbarous” methods. See Wilker- 
son v. Utah, 99 U. S. 130, 136 (1879) (“[I]t is safe to 
affirm that punishments of torture . . . and ail others in 
the same line of unnecessary cruelty, are forbidden by 
that amendment . . .”) ; In re Kemmler, 136 U. S. 436, 
447 (1890) (“Punishments are cruel when they involve 
torture or a lingering death . . .”). See also Louisiana 
ex rel. Francis v. Resweber, 329 U. S. 459, 464 (1947) 
(second attempt at electrocution found not to violate

17 This conclusion dérivés primarily from statements made during 
the debates in the various state conventions called to ratify the 
Fédéral Constitution. For example, Virginia delegate Patrick Henry 
objected vehemently to the lack of a provision banning “cruel and 
unusual punishments”:
“What has distinguished our ancestors?—That they would not 
admit of tortures, or cruel and barbarous punishment. But Con-
gress may introduce the practice of the civil law, in preference to 
that of the common law. They may introduce the practice of 
France, Spain, and Germany—of torturing, to extort a confession of 
the crime.” 3 J. Elliot, Debates 447-448 (1863).
A similar objection was made in the Massachusetts convention: 
“They are nowhere restrained from inventing the most cruel and 
unheard-of punishments and annexing them to crimes; and there is 
no constitutional check on them, but that rocks and gïbbets may be 
amongst the most mild instruments of their discipline.” 2 Elliot, 
supra, at 111.
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Eighth Amendment, since failure of initial execution at- 
tempt was “an unforeseeable accident” and “[t]here 
[was] no purpose to inflict unnecessary pain nor any 
unnecessary pain involved in the proposed execution”).

But the Court has not confined the prohibition em- 
bodied in the Eighth Amendment to “barbarous” meth- 
ods that were generally outlawed in the 18th century. 
Instead, the Amendment has been interpreted in a flex-
ible and dynamic manner. The Court early recognized 
that “a principle to be vital must be capable of wider 
application than the mischief which gave it birth.” 
Weems v. United States, 217 U. S. 349, 373 ( 1910). Thus 
the Clause forbidding “cruel and unusual” punishments 
“is not fastened to the obsolète but may acquire meaning 
as public opinion becomes enlightened by a humane 
justice.” Id., at 378. See also Furman v. Georgia, 408 
U. S., at 429-430 (Powell , J., dissenting) ; Trop v. 
Dulles, 356 U. S. 86, 100-101 (1958) (plurality opinion).

In Weems the Court addressed the constitutionality of 
the Philippine punishment of cadena temporal for the 
crime of falsifying an official document. That punish-
ment included imprisonment for at least 12 years and 
one day, in chains, at hard and painful labor ; the loss of 
many basic civil rights; and subjection to lifetime sur-
veillance. Although the Court acknowledged the possi- 
bility that “the cruelty of pain” may be présent in the 
challenged punishment, 217 U. S., at 366, it did not rely 
on that factor, for it rejected the proposition that the 
Eighth Amendment reaches only punishments that are 
“inhuman and barbarous, torture and the like.” Id., at 
368. Rather, the Court focused on the lack of propor-
tion between the crime and the offense :

“Such penalties for such offenses amaze those who 
hâve formed their conception of the relation of a 
state to even its offending citizens from the practice
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of the American commonwealths, and believe that 
it is a precept of justice that punishment for crime 
should be graduated and proportioned to offense.” 
Id., at 366-367.18

Later, in Trop v. Dulles, supra, the Court reviewed the 
constitutionality of the punishment of denationalization 
imposed upon a soldier who escaped from an Army 
stockade and became a deserter for one day. Although 
the concept of proportionality was not the basis of the 
holding, the plurality observed in dicta that “[f]ines, 
imprisonment and even execution may be imposed de- 
pending upon the enormity of the crime.” 356 U. S., 
at 100.

The substantive limits imposed by the Eighth Amend- 
ment on what can be made criminal and punished were 
discussed in Robinson v. California, 370 U. S. 660 (1962). 
The Court found unconstitutional a state statute that 
made the status of being addicted to a narcotic drug a 
criminal offense. It held, in effect, that it is “cruel and 
unusual” to impose any punishment at ail for the mere 
status of addiction. The cruelty in the abstract of the 
actual sentence imposed was irrelevant: “Even one day 
in prison would be a cruel and unusual punishment for 
the ‘crime’ of having a common cold.” Id., at 667. 
Most recently, in Furman v. Georgia, supra, three Jus-
tices in separate concurring opinions found the Eighth 
Amendment applicable to procedures employed to select 
convicted défendants for the sentence of death.

It is clear from the foregoing precedents that the

18 The Court remarked on the fact that the law under review 
“has corne to us from a govemment of a different form and genius 
from ours,” but it also noted that the punishments it inflicted “would 
hâve those bad attributes even if they were found in a Fédéral en- 
actment and not taken from an alien source.” 217 U. S., at 377.
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Eighth Amendment has not been regarded as a static 
concept. As Mr. Chief Justice Warren said, in an oft- 
quoted phrase, “[t]he Amendment must draw its mean- 
ing from the evolving standards of decency that mark the 
progress of a maturing society.” Trop v. Dulles, supra, 
at 101. See also Jackson v. Bishop, 404 F. 2d 571, 579 
(CA8 1968). Cf. Robinson v. California, supra, at 666. 
Thus, an assessment of contemporary values concerning 
the infliction of a challenged sanction is relevant to the 
application of the Eighth Amendment. As we develop 
below more fully, see infra, at 175-176, this assessment 
does not call for a subjective judgment. It requires, 
rather, that we look to objective indicia that reflect the 
public attitude toward a given sanction.

But our cases also make clear that public perceptions 
of standards of decency with respect to criminal sanctions 
are not conclusive. A penalty also must accord with 
“the dignity of man,” which is the “basic concept under- 
lying the Eighth Amendment.” Trop n . Dulles, supra, at 
100 (plurality opinion). This means, at least, that the 
punishment not be “excessive.” When a form of punish- 
ment in the abstract (in this case, whether capital pun-
ishment may ever be imposed as a sanction for murder) 
rather than in the particular (the propriety of death as a 
penalty to be applied to a spécifie défendant for a spé-
cifie crime) is under considération, the inquiry into 
“excessiveness” has two aspects. First, the punishment 
must not involve the unnecessary and wanton infliction 
of pain. Furman v. Georgia, supra, at 392-393 (Bur - 
ger , C. J., dissenting). See Wilkerson v. Utah, 99 
U. S., at 136; Weems v. United States, supra, at 381. 
Second, the punishment must not be grossly out of pro-
portion to the severity of the crime. Trop v. Dulles, 
supra, at 100 (plurality opinion) (dictum) ; Weems v. 
United States, supra, at 367.
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B
Of course, the requirements of the Eighth Amend-

ment must be applied with an awareness of the limited 
rôle to be played by the courts. This does not mean 
that judges hâve no rôle to play, for the Eighth Amend-
ment is a restraint upon the exercise of legislative 
power.

“Judicial review, by définition, often involves a 
conflict between judicial and legislative judgment as 
to what the Constitution means or requires. In this 
respect, Eighth Amendment cases corne to us in no 
different posture. It seems conceded by ail that 
the Amendment imposes some obligations on the 
judiciary to judge the constitutionality of punish- 
ment and that there are punishments that the 
Amendment would bar whether legislatively ap- 
proved or not.” Furman v. Georgia, 408 U. S., at 
313-314 (White , J., concurring).

See also id., at 433 (Powell , J., dissenting) ,19
But, while we hâve an obligation to insure that con-

19Although legislative measures adopted by the people’s chosen 
représentatives provide one important means of ascertaining con- 
temporary values, it is évident that legislative judgments alone 
cannot be determinative of Eighth Amendment standards since that 
Amendment was intended to safeguard individuals from the abuse 
of legislative power. See Weems v. United States, 217 U. S. 349, 
371-373 (1910); Furman v. Georgia, 408 U. S., at 258-269 (Bre n -
na n , J., concurring). Robinson v. California, 370 U. S. 660 (1962), 
illustrâtes the proposition that penal laws enacted by state législa-
tures may violate the Eighth Amendment because “in the light 
of contemporary human knowledge” they “would doubtless be 
universally thought to be an infliction of cruel and unusual punish- 
ment.” Id., at 666. At the time of Robinson nine States in 
addition to California had criminal laws that punished addiction 
similar to the law declared unconstitutional in Robinson. See Brief 
for Appellant in Robinson v. California, O. T. 1961, No. 554, p. 15.
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stitutional bounds are not overreached, we may not act 
as judges as we might as legislators.

“Courts are not représentative bodies. They are 
not designed to be a good reflex of a démocratie 
society. Their judgment is best informed, and 
therefore most dependable, within narrow limits. 
Their essential quality is detachment, founded on 
independence. History teaches that the independ- 
ence of the judiciary is jeopardized when courts 
become embroiled in the passions of the day and 
assume primary responsibility in choosing between 
competing political, économie and social pressures.” 
Dennis N. United States, 341 U. S. 494, 525 (1951) 
(Frankfurter, J., concurring in affirmance of 
judgment).20

Therefore, in assessing a punishment selected by a 
democratically elected législature against the constitu-
tional measure, we présumé its validity. We may not 
require the législature to select the least severe penalty 
possible so long as the penalty selected is not cruelly 
inhumane or disproportionate to the crime involved. 
And a heavy burden rests on those who would attack 
the judgment of the représentatives of the people.

This is true in part because the constitutional test is 
intertwined with an assessment of contemporary stand-
ards and the legislative judgment weighs heavily in 
ascertaining such standards. “ [I] n a démocratie society 
législatures, not courts, are constituted to respond to the 
will and consequently the moral values of the people.”

20 See also Furman v. Georgia, supra, at 411 (Bla ck mun , J., 
dissenting) :
“We should not allow our personal preferences as to the wisdom of 
legislative and congressional action, or our distaste for such action, 
to guide our judicial decision in cases such as these. The tempta- 
tions to cross that policy Une are very great.”
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Furman v. Georgia, supra, at 383 (Burge r , C. J., dissent-
ing) . The deference we owe to the decisions of the state 
législatures under our fédéral System, 408 U. S., at 465-470 
(Rehnqui st , J., dissenting), is enhanced where the spéci-
fication of punishments is concerned, for “these are pecu- 
liarly questions of legislative policy.” Gore v. United 
States, 357 U. S. 386, 393 (1958). Cf. Robinson v. Cali-
fornia, 370 U.. S., at 664-665; Trop v. Dulles, 356 U. S., 
at 103 (plurality opinion) ; In re Kemmler, 136 U. S., 
at 447. Caution is necessary lest this Court become, 
“under the aegis of the Cruel and Unusual Punishment 
Clause, the ultimate arbiter of the standards of criminal 
responsibility . . . throughout the country.” Powell v. 
Texas, 392 U. S. 514, 533 (1968) (plurality opinion). A 
decision that a given punishment is impermissible under 
the Eighth Amendment cannot be reversed short of a con- 
stitutional amendment. The ability of the people to 
express their preference through the normal démocratie 
processes, as well as through ballot referenda, is 
shut off. Révisions cannot be made in the light of fur- 
ther expérience. See Furman v. Georgia, supra, at 461- 
462 (Powe ll , J., dissenting).

C
In the discussion to this point we hâve sought to iden- 

tify the principles and considérations that guide a court 
in addressing an Eighth Amendment claim. We now 
consider specifically whether the sentence of death for 
the crime of murder is a per se violation of the Eighth 
and Fourteenth Amendments to the Constitution. We 
note first that history and precedent strongly support a 
négative answer to this question.

The imposition of the death penalty for the crime of 
murder has a long history of acceptance both in the 
United States and in England. The common-law rule
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imposed a mandatory death sentence on ail convicted 
murderers. McGautha v. California, 402 U. S. 183, 197- 
198 (1971). And the penalty continued to be used into 
the 20th century by most American States, although the 
breadth of the common-law rule was diminished, initially 
by narrowing the class of murders to be punished by 
death and subsequently by widespread adoption of laws 
expressly granting juries the discrétion to recommend 
mercy. Id., at 199-200. See Woodson v. North Caro-
lina, post, at 289-292.

It is apparent from the text of the Constitution it- 
self that the existence of capital punishment was ac- 
cepted by the Framers. At the time the Eighth Amend- 
ment was ratified, capital punishment was a common 
sanction in every State. Indeed, the First Congress of 
the United States enacted législation providing death 
as the penalty for specified crimes. C. 9, 1 Stat. 112 
(1790). The Fifth Amendment, adopted at the same 
time as the Eighth, contemplated the continued existence 
of the capital sanction by imposing certain limits on the 
prosecution of capital cases:

“No person shall be held to answer for a eapital, 
or otherwise infamous crime, unless on a present- 
ment or indictment of a Grand Jury ... ; nor shall 
any person be subject for the same offense to be 
twice put in jeopardy of life or limb; . . . nor be de- 
prived of life, liberty, or property, without due proc- 
ess of law ... P

And the Fourteenth Amendment, adopted over three- 
quarters of a century later, similarly contemplâtes the 
existence of the capital sanction in providing that no 
State shall deprive any person of “life, liberty, or prop-
erty” without due process of law.

For nearly two centuries, this Court, repeatedly and
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often expréssly, has recognized that capital punishment 
is not invalid per se. In Wilkerson v. Utah, 99 U. S., at 
134—135, where the Court found no constitutional vio-
lation in inflicting death by public shooting, it said:

“Cruel and unusual punishments are forbidden by 
the Constitution, but the authorities referred to are 
quite sufficient to show that the punishment of 
shooting as a mode of executing the death penalty 
for the crime of murder in the first degree is not in- 
cluded in that category, within the meaning of the 
eighth amendment.”

Rejecting the contention that death by electrocution was 
“cruel and unusual,” the Court in In re Kemmler, supra, 
at 447, reiterated:

“[T]he punishment of death is not cruel, within 
the meaning of that word as used in the Constitu-
tion. It implies there something inhuman and bar- 
barous, something more than the mere extinguish- 
ment of life.”

Again, in Louisiana ex rel. Francis v. Resweber, 329 
U. S., at 464, the Court remarked: “The cruelty against 
which the Constitution protects a convicted man is 
cruelty inhérent in the method of punishment, not the 
necessary suffering involved in any method employed to 
extinguish life humanely.” And in Trop N. Dulles, 356 
U. S., at 99, Mr. Chief Justice Warren, for himself and 
three other Justices, wrote:

“Whatever the arguments may be against capital 
punishment, both on moral grounds and in ternis 
of accomplishing the purposes of punishment . . . 
the death penalty has been employed throughout 
our history, and, in a day when it is still widely ac- 
cepted, it cannot be said to violate the constitutional 
concept of cruelty.”
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Four years ago, the petitioners in Furman and its 
companion cases predicated their argument primarily 
upon the asserted proposition that standards of de- 
cency had evolved to the point where capital punish- 
ment no longer could be tolerated. The petitioners in 
those cases said, in effect, that the evolutionary process 
had corne to an end, and that standards of decency re- 
quired that the Eighth Amendment be construed finally 
as prohibiting capital punishment for any crime regard- 
less of its depravity and impact on society. This view 
was accepted by two Justices.21 Three other Justices 
were unwilling to go so far; focusing on the procedures 
by which convicted défendants were selected for the 
death penalty rather than on the actual punishment 
inflicted, they joined in the conclusion that the statutes 
before the Court were constitutionally invalid.22

The petitioners in the capital cases before the Court 
today renew the “standards of decency” argument, but 
developments during the four years since Furman hâve 
undercut substantially the assumptions upon which 
their argument rested. Despite the continuing debate, 
dating back to the 19th century, over the morality and 
utility of capital punishment, it is now évident that a 
large proportion of American society continues to regard 
it as an appropriate and necessary criminal sanction.

The most marked indication of society’s endorsement 
of the death penalty for murder is the legislative re- 
sponse to Furman. The législatures of at least 35 
States23 hâve enacted new statutes that provide for the

21 See concurring opinions of Mr . Jus ti ce  Bren na n and Mr . 
Just ic e  Mar sha ll , 408 U. S., at 257 and 314.

22 See concurring opinions of Mr. Justice Douglas, Mr . Just ic e  
Stew art , and Mr . Just ic e Whi te , id., at 240, 306, and 310.

23 Ala. H. B. 212, §§ 2-4, 6-7 (1975) ; Ariz. Rev. Stat. Ann. §§ 13- 
452 to 13-454 (Supp. 1973) ; Ark. Stat. Ann. § 41-4706 (Supp. 
1975); Cal. Penal Code §§ 190.1, 209, 219 (Supp. 1976); Colo.
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death penalty for at least some crimes that resuit in the 
death of another person. And the Congress of the 
United States, in 1974, enacted a statute providing the 
death penalty for aircraft piracy that results in death.24 
These recently adopted statutes hâve attempted to ad- 
dress the concerns expressed by the Court in Furman 
primarily (i) by specifying the factors to be weighed and 
the procedures to be foliowed in deciding when to im-
pose a capital sentence, or (ii) by making the death 
penalty mandatory for specified crimes. But ail of the 
post-Furman statutes make clear that capital punish-

Laws 1974, c. 52, §4; Conn. Gen. Stat. Rev. §§ 53a-25, 53a-35 
(b), 53a-46a, 53a-54b (1975); Del. Code Ann. tit. 11, §4209 
(Supp. 1975); Fia. Stat. Ann. §§782.04, 921.141 (Supp. 1975- 
1976); Ga. Code Ann. §§26-3102, 27-2528, 27-2534.1, 27-2537 
(Supp. 1975); Idaho Code §18-4004 (Supp. 1975); 111. Ann. 
Stat. c. 38, §§9-1, 1005-5-3, 1005-8-1A (Supp. 1976-1977); Ind. 
Stat. Ann. § 35-13-4-1 (1975) ; Ky. Rev. Stat. Ann. § 507.020 (1975) ; 
La. Rev. Stat. Ann. §14:30 (Supp. 1976); Md. Ann. Code, art. 
27, §413 (Supp. 1975); Miss. Code Ann. §§97-3-19, 97-3-21, 
97-25-55, 99-17-20 (Supp. 1975); Mo. Ann. Stat. §559.009, 
559.005 (Supp. 1976) ; Mont. Rev. Codes Ann. § 94-5-105 (Spec. 
Crim. Code Supp. 1976) ; Neb. Rev. Stat. §§ 28-401, 29-2521 to 
29-2523 (1975); Nev. Rev. Stat. §200.030 (1973); N. H. Rev. 
Stat. Ann. §630:1 (1974); N. M. Stat. Ann. § 40A-29-2 (Supp. 
1975); N. Y. Penal Law §60.06 (1975); N. C. Gen. Stat. § 14-
17 (Supp. 1975); Ohio Rev. Code Ann. §§2929.02-2929.04 (1975);
Okla. Stat. Ann. tit. 21, § 701.1-701.3 (Supp. 1975-1976) ; Pa. Laws
1974, Act. No. 46; R. I. Gen. Laws Ann. § 11-23-2 (Supp. 1975);
S. C. Code Ann. § 16-52 (Supp. 1975) ; Tenn. Code Ann. §§ 39-2402, 
39-2406 (1975); Tex. Penal Code Ann. § 19.03 (a) (1974); Utah
Code Ann. §§76-3-206, 76-3-207, 76-5-202 (Supp. 1975); Va.
Code Ann. §§ 18.2-10, 18.2-31 (1976); Wash. Rev. Code §§ 9A.- 
32.045, 9A.32.046 (Supp. 1975); Wyo. Stat. Ann. §6-54 (Supp.
1975).

24 Antihijacking Act of 1974, 49 U. S. C. §§ 1472 (i), (n) (1970 
ed., Supp. IV).
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ment itself has not been rejected by the elected rep-
résentatives of the people.

In the only statewide referendum occurring since Fur- 
man and brought to our attention, the people of Califor-
nia adopted a constitutional amendment that authorized 
capital punishment, in effect negating a prior ruling by 
the Suprême Court of California in People v. Anderson, 
6 Cal. 3d 628, 493 P. 2d 880, cert. denied, 406 U. S. 958 
(1972), that the death penalty violated the California 
Constitution.25

The jury also is a significant and reliable objective 
index of contemporary values because it is so directly 
involved. See Furman v. Georgia, 408 U. S., at 439-440 
(Powell , J., dissenting). See generally Powell, Jury 
Trial of Crimes, 23 Wash. & Lee L. Rev. 1 (1966). The 
Court has said that “one of the most important functions 
any jury can perform in making ... a sélection [between 
life imprisonment and death for a défendant convicted in 
a capital case] is to maintain a link between contempo-
rary community values and the penal System.” Wither- 
spoon v. Illinois, 391 U. S. 510, 519 n. 15 (1968). It may 
be true that evolving standards hâve influenced juries in

25 In 1968, the people of Massachusetts were asked “Shall the 
commonwealth . . . retain the death penalty for crime? A sub-
stantial majority of the ballots cast answered “Yes.” Of 2,348,005 
ballots cast, 1,159,348 voted “Yes,” 730,649 voted “No,” and 458,008 
were blank. See Commonwealth v. O’Neal, — Mass. —, —, 
and n. 1, 339 N. E. 2d 676, 708, and n. 1 (1975) (Reardon, J., 
dissenting). A December 1972 Gallup poil indicated that 57% 
of the people favored the death penalty, while a June 1973 Harris 
survey showed support of 59%. Vidmar & Ellsworth, Public 
Opinion and the Death Penalty, 26 Stan. L. Rev. 1245, 1249 n. 22 
(1974). In a December 1970 referendum, the voters of Illinois 
also rejected the abolition of capital punishment by 1,218,791 votes 
to 676,302 votes. Report of the Governor’s Study Commission on 
Capital Punishment 43 (Pa. 1973).
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recent décades to be more discriminating in imposing 
the sentence of death.26 But the relative infrequency of 
jury verdicts imposing the death sentence does not indi- 
cate rejection of capital punishment per se. Rather, the 
réluctance of juries in many cases to impose the sentence 
may well reflect the humane feeling that this most irrév-
ocable of sanctions should be reserved for a small 
number of extreme cases. See Furman v. Georgia, 
supra, at 388 (Burge r , C. J., dissenting). Indeed, the 
actions of juries in many States since Furman are fully 
compatible with the legislative judgments, reflected in 
the new statutes, as to the continued utility and necessity 
of capital punishment in appropriate cases. At the close 
of 1974 at least 254 persons had been sentenced to death 
since Furman,21 and by the end of March 1976, more 
than 460 persons were subject to death sentences.

As we hâve seen, however, the Eighth Amendment 
demands more than that a challenged punishment be 
acceptable to contemporary society. The Court also 
must ask whether it comports with the basic concept 
of human dignity at the core of the Amendment. Trop v. 
Dulles, 356 U. S., at 100 (plurality opinion). Although 
we cannot “invalidate a category of penalties because we 
deem less severe penalties adéquate to serve the ends of

26 The number of prisoners who received death sentences in the 
years from 1961 to 1972 varied from a high of 140 in 1961 to a 
low of 75 in 1972, with wide fluctuations in the intervening years: 
103 in 1962; 93 in 1963; 106 in 1964; 86 in 1965; 118 in 1966; 85 
in 1967; 102 in 1968; 97 in 1969; 127 in 1970; and 104 in 1971. 
Department of Justice, National Prisoner Statistics Bulletin, Capital 
Punishment 1971-1972, p. 20 (Dec. 1974). It has been estimated 
that before Furman less than 20% of those convicted of murder 
were sentenced to death in those States that authorized capital 
punishment. See Woodson v. North Carolina, post, at 295-296, n. 31.

27 Department of Justice, National Prisoner Statistics Bulletin, 
Capital Punishment 1974, pp. 1, 26-27 (Nov. 1975).



GREGG v. GEORGIA 183

153 Opinion of Stew art , Pow ell , and Ste ve ns , JJ.

penology,” Furman v. Georgia, supra, at 451 (Powel l , J., 
dissenting), the sanction imposed cannot be so totally 
without penological justification that it results in the 
gratuitous infliction of suffering. Cf. Wilkerson v. Utah, 
99 U. S., at 135-136; In re Kemmler, 136 U. S., at 447.

The death penalty is said to serve two principal social 
purposes: rétribution and deterrence of capital crimes 
by prospective offenders.28

In part, capital punishment is an expression of society’s 
moral outrage at particularly offensive conduct.29 This 
function may be unappealing to many, but it is essential 
in an ordered society that asks its citizens to rely on 
legal processes rather than self-help to vindicate their 
wrongs.

“The instinct for rétribution is part of the nature 
of man, and channeling that instinct in the adminis-
tration of criminal justice serves an important pur- 
pose in promoting the stability of a society governed 
by law. When people begin to believe that orga- 
nized society is unwilling or unable to impose upon 
criminal offenders the punishment they ‘deserve,’ 
then there are sown the seeds of anarchy—of self- 
help, vigilante justice, and lynch law.” Furman v. 
Georgia, supra, at 308 (Stewart , J., concurring).

“Rétribution is no longer the dominant objective of the 
criminal law,” Williams v. New York, 337 U. S. 241, 248 
(1949), but neither is it a forbidden objective nor one 
inconsistent with our respect for the dignity of men.

28Another purpose that has been discussed is the incapacitation 
of dangerous criminals and the conséquent prévention of crimes 
that they may otherwise commit in the future. See People v. An-
derson, 6 Cal. 3d 628, 651, 493 P. 2d 880, 896, cert. denied, 406 
U. S. 958 (1972); Commonwealth v. O’Necd, supra, at —, 339 
N. E. 2d, at 685-686.

29 See H. Packer, Limits of the Criminal Sanction 43-44 (1968).
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Furman v. Georgia, 408 U. S,, at 394—395 (Burger , C. J., 
dissenting) ; id., at 452-454 (Powell , J., dissenting) ; 
Powell v. Texas, 392 U. S., at 531 535-536 (plurality 
opinion). Indeed, the decision that capital punishment 
may be the appropriate sanction in extreme cases is an 
expression of the community’s belief that certain crimes 
are themselves so grievous an affront to humanity that 
the only adéquate response may be the penalty of death.30

Statistical attempts to evaluate the worth of the death 
penalty as a deterrent to crimes by potential offenders 
hâve occasioned a great deal of debate.31 The results

30 Lord Justice Denning, Master of the Rolls of the Court of 
Appeal in England, spoke to this effect before the British Royal 
Commission on Capital Punishment:
“Punishment is the way in which society expresses its denunciation 
of wrong doing: and, in order to maintain respect for law, it is. es- 
sential that the punishment inflicted for grave crimes should ade- 
quately reflect the révulsion felt by the great majority of citizens 
for them. It is a mistake to consider the objects of punishment 
as being deterrent or reformative or préventive and nothing else.... 
The truth is that some crimes are so outrageons that society insists 
on adéquate punishment, because the wrong-doer deserves it, irre-
spective of whether it is a deterrent or not.” Royal Commission on 
Capital Punishment, Minutes of Evidence, Dec. 1, 1949, p. 207 
(1950).

A contemporary writer has noted more recently that opposition 
to capital punishment “has much more appeal when the discussion is 
merely academie than when the community is confronted with a 
crime, or a sériés of crimes, so gross, so heinous, so cold-blooded 
that anything short of death seems an inadéquate response.” Rasp- 
berry, Death Sentence, The Washington Post, Mar. 12, 1976, p. 
A27, cols. 5-6.

31 See, e. g., Peck, The Deterrent Effect of Capital Punishment: 
Ehrlich and His Critics, 85 Yale L. J. 359 (1976); Baldus & Cole, 
A Comparison of the Work of Thorsten Sellin and Isaac Ehrlich 
on the Deterrent Effect of Capital Punishment, 85 Yale L. J. 170 
(1975); Bowers & Pierce, The Illusion of Deterrence in Isaac Ehr- 
lich’s Research on Capital Punishment, 85 Yale L. J. 187 (1975) ;
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simply hâve been inçonclusive. As one opponent of 
capital punishment has said :

“[A]fter ail possible inquiry, including the prob- 
ing of ail possible methods of inquiry, we do not 
know, and for systematic and easily visible reasons 
cannot know, what the truth about this ‘deterrent’ 
effect may be ....

“The inescapable flaw is . . . that social conditions 
in any state are not constant through time, and that 
social conditions are not the same in any two States. 
If an effect were observed (and the observed effeçts, 
one way or another, are not large) then one could 
not at ail tell whether any of this effect is attribut- 
able to the presence or absence of capital punish-
ment. A ‘scientific’—that is to say, a soundly 
based—conclusion is simply impossible, and no 
methodological path out of this tangle suggests it- 
self.” C. Black, Capital Punishment: The Inevita- 
bility of Caprice and Mistake 25-26 (1974).

Although some of the studies suggest that the death 
penalty may not function as a significantly greater dé-
terrent than lesser penalties,32 there is no convincing 
empirical evidence either supporting or refuting this view. 
We may nevertheless assume safely that there are mur- 
derers, such as those who act in passion, for whom the 
threat of death has little or no deterrent effect. But for 
many others, the death penalty undoubtedly is a signifi-

Ehrlich, The Deterrent Effect of Capital Punishment: A Question 
of Life and Death, 65 Am. Econ. Rev. 397 (June 1975) ; Hook, 
The Death Sentence, in The Death Penalty in America 146 (H. 
Bedau ed. 1967) ; T. Sellin, The Death Penalty, A Report for the 
Model Penal Code Project of the American Law Institute (1959).

32 See, e. g., The Death Penalty in America, supra, at 258-332; 
Report of the Royal Commission on Capital Punishment, 1949- 
1953, Cmd. 8932.
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cant deterrent. There are carefully contemplated mur-
ders, such as murder for hire, where the possible penalty 
of death may well enter into the cold calculus that pré-
cédés the decision to act.33 And there are some cate-
gories of murder, such as murder by a life prisoner, where 
other sanctions may not be adéquate.34

The value of capital punishment as a deterrent of 
crime is a complex factual issue the resolution of which 
properly rests with the législatures, which can evaluate 
the results of statistical studies in terms of their own 
local conditions and with a flexibility of approach that 
is not available to the courts. Furman v. Georgia, 
supra, at 403-405 (Burge r , C. J., dissenting). Indeed, 
many of the posVFurman statutes reflect just such a 
responsible effort to define those crimes and those crim- 
inals for which capital punishment is most probably an 
effective deterrent.

In sum, we cannot say that the judgment of the Geor-
gia Législature that capital punishment may be necessary 
in some cases is clearly wrong. Considérations of fed- 
eralism, as well as respect for the ability of a législature

33 Other types of calculated murders, apparently occurring with 
increasing frequency, include the use of bombs or other means of 
indiscriminate killings, the extortion murder of hostages or kidnap 
victims, and the execution-style killing of witnesses to a crime.

34 We hâve been shown no statistics breaking down the total num- 
ber of murders into the categories described above. The overall 
trend in the number of murders committed in the nation, however, 
has been upward for some time. In 1964, reported murders totaled 
an estimated 9,250. During the ensuing decade, the number reported 
increased 123%, until it totaled approximately 20,600 in 1974. In 
1972, the year Furman was announced, the total estimated was 18,- 
520. Despite a fractional decrease in 1975 as compared with 1974, 
the number of murders increased in the three years immediately 
following Furman to approximately 20,400, an increase of almost 
10%. See FBI, Uniform Crime Reports, for 1964, 1972, 1974, and 
1975, Preliminary Annual Release.
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to evaluate, in terms of its particular State, the moral 
consensus concerning the death penalty and its social 
utility as a sanction, require us to conclude, in the ab-
sence of more convincing evidence, that the infliction of 
death as a punishment for murder is not without justi-
fication and thus is not unconstitutionally severe.

Finally, we must consider whether the punishment of 
death is disproportionate in relation to the crime for 
which it is imposed. There is no question that death as 
a punishment is unique in its severity and irrevocability. 
Furman v. Georgia, 408 U. S., at 286-291 (Brennan , J., 
concurring); id., at 306 (Stew art , J., concurring). 
When a defendant’s life is at stake, the Court has been 
particularly sensitive to insure that every safeguard is 
observed. Powell v. Alabama, 287 U. S. 45, 71 (1932) ; 
Reid v. Covert, 354 U. S. 1, 77 (1957) (Harlan, J., con-
curring in resuit). But we are concerned here only with 
the imposition of capital punishment for the crime of 
murder, and when a life has been taken deliberately by 
the offender,35 we cannot say that the punishment is 
invariably disproportionate to the crime. It is an 
extreme sanction, suitable to the most extreme of crimes.

We hold that the death penalty is not a form of pun-
ishment that may never be imposed, regardless of the 
circumstances of the offense, regardless of the character 
of the offender, and regardless of the procedure followed 
in reaching the decision to impose it.

IV
We now consider whether Georgia may impose the 

death penalty on the petitioner in this case.

35 We do not address here the question whether the taking of the 
criminal’s life is a proportionate sanction where no victim has been 
deprived of life—for example, when capital punishment is imposed 
for râpe, kidnaping, or armed robbery that does not resuit in the 
death of any human being.
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A
While Furman did not hold that the infliction of the 

death penalty per se violâtes the Constitution^ ban on 
cruel and unusual punishments, it did recognize that the 
penalty of death is different in kind from any other 
punishment imposed under our System of criminal 
justice. Because of the uniqueness of the death penalty, 
Furman held that it could not be imposed under sentenc- 
ing procedures that created a substantial risk that it 
would be inflicted in an arbitrary and capricious manner. 
Mr . Just ice  White  concluded that “the death penalty is 
exacted with great infrequency even for the most atro- 
cious crimes and . . . there is no meaningful basis for 
distinguishing the few cases in which it is imposed from 
the many cases in which it is not.” 408 U. S., at 313 
(concurring). Indeed, the death sentences examined by 
the Court in Furman were “cruel and unusual in the 
same way that being struck by lightning is cruel and un-
usual. For, of ail the people convicted of [capital 
crimes], many just as reprehensible as these, the peti- 
tioners [in Furman were] among a capriciously selected 
random handful upon whom the sentence of death has 
in fact been imposed. . . . [T]he Eighth and Four- 
teenth Amendments cannot tolerate the infliction of a 
sentence of death under legal Systems that permit this 
unique penalty to be so wantonly and so freakishly 
imposed.” Id., at 309-310 (Stewart , J., concurring).36

36 This view was expressed by other Members of the Court who 
concurred in the judgments. See 408 U. S., at 255-257 (Douglas, 
J.); id., at 291-295 (Bre nna n , J.). The dissenters viewed this 
concem as the basis for the Furman decision: “The décisive 
grievance of the opinions . . . is that the présent System of dis- 
cretionary sentencing in capital cases has failed to produce even- 
handed justice; . . . that the sélection process has followed no ra- 
tional pattern.” Id., at 398-399 (Bur ge r , C. J., dissenting).
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Furman mandates that where discrétion is afforded a 
sentencing body on a matter so grave as the détermina-
tion of whether a human life should be taken or spared, 
that discrétion must be suitably directed and limited so 
as to minimize the risk of wholly arbitrary and capricious 
action.

It is certainly not a novel proposition that discrétion 
in the area of sentencing be exercised in an informed 
manner. We hâve long recognized that “[f]or the déter-
mination of sentences, justice generally requires . . . that 
there be taken into account the circumstances of the 
offense together with the character and propensities of 
the offender.” Pennsylvania ex rel. Sullivan v. Ashe, 
302 U. S. 51, 55 (1937). See also Williams v. Oklahoma, 
358 U. S. 576, 585 (1959); Williams v. New York, 337 
U. S., at 247.37 Otherwise, “the System cannot function 
in a consistent and a rational manner.” American Bar 
Association Project on Standards for Criminal Justice, 
Sentencing Alternatives and Procedures § 4.1 (a), Com- 
mentary, p. 201 (App. Draft 1968). See also President’s 
Commission on Law Enforcement and Administration of 
Justice, The Challenge of Crime in a Free Society 144 
(1967); ALI, Model Penal Code § 7.07, Comment 1, pp. 
52-53 (Tent. Draft No. 2, 1954).38

37 The Fédéral Rules of Criminal Procedure require as a matter of 
course that a presentence report containing information about a 
defendant’s background be prepared for use by the sentencing judge. 
Rule 32 (c). The importance of obtaining accurate sentencing 
information is underscored by the Rule’s direction to the sentencing 
court to “afford the défendant or his counsel an opportunity to 
comment [on the report] and, at the discrétion of the court, to 
introduce testimony or other information relating to any alleged 
factual inaccuracy contained in the presentence report.” Rule 
32 (c)(3)(A).

38 Indeed, we hold elsewhere today that in capital cases it is con- 
stitutionally required that the sentencing authority hâve information 
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The cited studies assumed that the trial judge would 
be the sentencing authority. If an experienced trial 
judge, who daily faces the difficult task of imposing 
sentences, has a vital need for accurate information 
about a défendant and the crime he committed in order 
to be able to impose a rational sentence in the typical 
criminal case, then accurate sentencing information is 
an indispensable prerequisite to a reasoned détermina-
tion of whether a défendant shall live or die by a jury 
of people who may never before hâve made a sentenc-
ing decision.

Jury sentencing has been considered désirable in 
capital cases in order “to maintain a link between con- 
temporary community values and the penal System—a 
link without which the détermination of punishment 
could hardly reflect ‘the evolving standards of decency 
that mark the progress of a maturing society.’ ”39 But 
it créâtes spécial problems. Much of the information 
that is relevant to the sentencing decision may hâve no 
relevance to the question of guilt, or may even be 
extremely préjudiciai to a fair détermination of that 
question.40 This problem, however, is scarcely insur- 
mountable. Those who hâve studied the question sug- 
gest that a bifurcated procedure—one in which the

sufficient to enable it to consider the character and individual cir- 
cumstances of a défendant prior to imposition of a death sentence. 
See Woodson v. North Carolina, post, at 303-305.

39 Witherspoon v. Illinois, 391 U. S., at 519 n. 15, quoting Trop 
v. Dudes, 356 U. S., at 101 (plurality opinion). See also Report 
of the Royal Commission on Capital Punishment, 1949-1953, Cmd. 
8932, |571.

40 In other situations this Court has concluded that a jury cannot 
be expected to consider certain evidence before it on one issue, 
but not another. See, e. g., Bruton n . United States, 391 U. S. 123 
(1968) ; Jackson v. Denno, 378 U. S. 368 (1964).
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question of sentence is not considered until the détermi-
nation of guilt has been made—is the best answer. The 
drafters of the Model Penal Code concluded :

“[If a unitary proceeding is used] the détermination 
of the punishment must be based on less than ail the 
evidence that has a bearing on that issue, such for 
example as a previous criminal record of the accused, 
or evidence must be admitted on the ground that it is 
relevant to sentence, though it would be excluded as 
irrelevant or préjudiciai with respect to guilt or inno-
cence alone. Trial lawyers understandably hâve 
little confidence in a solution that admits the evi-
dence and trusts to an instruction to the jury that it 
should be considered only in determining the penalty 
and disregarded in assessing guilt.

. . The obvious solution . . . is to bifurcate the 
proceeding, abiding strictly by the rules of evidence 
until and unless there is a conviction, but once guilt 
has been determined opening the record to the fur- 
ther information that is relevant to sentence. This 
is the analogue of the procedure in the ordinary 
case when capital punishment is not in issue; the 
court conducts a separate inquiry before impos- 
ing sentence.” ALI, Model Penal Code § 201.6, 
Comment 5, pp. 74-75 (Tent. Draft No. 9, 1959). 

See also Spencer v. Texas, 385 U. S. 554, 567-569 (1967) ; 
Report of the Royal Commission on Capital Punishment, 
1949-1953, Cmd. 8932, H 555, 574; Knowlton, Problems 
of Jury Discrétion in Capital Cases, 101 U. Pa. L. Rev. 
1099, 1135-1136 (1953). When a human life is at stake 
and when the jury must hâve information préjudiciai 
to the question of guilt but relevant to the question of 
penalty in order to impose a rational sentence, a bifur-
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cated System is more likely to ensure élimination of the 
constitutional deficiencies identified in FurmanN

But the provision of relevant information under fair 
procédural rules is not alone sufficient to guarantee that 
the information will be properly used in the imposition 
of punishment, especially if sentencing is performed by a 
jury. Since the members of a jury will hâve had little, 
if any, previous expérience in sentencing, they are un- 
likely to be skilled in dealing with the information they 
are given. See American Bar Association Project on 
Standards for Criminal Justice, Sentencing Alternatives 
and Procedures, § 1.1 (b), Commentary, pp. 46-47 (Ap-
proved Draft 1968) ; Présidents Commission on Law En- 
forcement and Administration of Justice: The Challenge 
of Crime in a Free Society, Task Force Report: The 
Courts 26 (1967). To the extent that this problem is 
inhérent in jury sentencing, it may not be totally cor- 
rectible. It seems clear, however, that the problem will 
be alleviated if the jury is given guidance regarding the 
factors about the crime and the défendant that the State, 
representing organized society, deems particularly rele-
vant to the sentencing decision.

The idea that a jury should be given guidance in its

41 In United States v. Jackson, 390 U. S. 570 (1968), the Court 
considered a statute that provided that if a défendant pleaded 
guilty, the maximum penalty would be life imprisonment, but if a 
défendant chose to go to trial, the maximum penalty upon convic-
tion was death. In holding that the statute was constitutionally 
invalid, the Court noted:
“The inévitable effect of any such provision is, of course, to dis-
courage assertion of the Fifth Amendment right not to plead guilty 
and to deter exercise of the Sixth Amendment right to demand a 
jury trial. If the provision had no other purpose or effect than 
to chill the assertion of constitutional rights by penalizing those 
who choose to exercise them, then it would be patently unconstitu-
tional.” Id., at 581.
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decisionmaking is also hardly a novel proposition. Juries 
are invariably given careful instructions on the law and 
how to apply it before they are authorized to décidé the 
merits of a lawsuit. It would be virtually unthinkable 
to follow any other course in a legal System that has tra- 
ditionally operated by following prior precedents and 
fixed rules of law.42 See Gasoline Products Co. v. 
Champlin Refining Co., 283 U. S. 494, 498 (1931) ; Fed. 
Rule Civ. Proc. 51. When erroneous instructions are 
given, retrial is often required. It is quite simply a 
hallmark of our legal System that juries be carefully and 
adequately guided in their deliberations.

While some hâve suggested that standards to guide 
a capital jury’s sentencing deliberations are impossible to 
formulate,43 the fact is that such standards hâve been 
developed. When the drafters of the Model Penal Code 
faced this problem, they concluded “that it is within 
the realm of possibility to point to the main circum-
stances of aggravation and of mitigation that should be 
weighed and weighed against each other when they are 
presented in a concrète case.” ALI, Model Penal Code 
§ 201.6, Comment 3, p. 71 (Tent. Draft No. 9, 1959) 
(emphasis in original).44 While such standards are by

42 But see Md. Const., Art. XV, §5: “In the trial of ail criminal 
cases, the jury shall be the Judges of the Law, as well as of fact....” 
See also Md. Code Ann., art. 27, § 593 (1971). Maryland judges, 
however, typically give advisory instructions on the law to the 
jury. See Md. Rule 756; Wilson v. State, 239 Md. 245, 210 A. 2d 
824 (1965).

43 See McGautha v. California, 402 U. S., at 204-207; Report 
of the Royal Commission on Capital Punishment, 1949-1953, 
Cmd. 8932, T 595.

44 The Model Penal Code proposes the following standards : 
“(3) Aggravating Circumstances.

“(a) The murder was committed by a convict under sentence of 
imprisonment.

[Footnote 44 continued on p. 194]
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necessity somewhat general, they do provide guidance to 
the sentencing authority and thereby reduce the likeli- 
hood that it will impose a sentence that fairly can be

“(b) The défendant was previously convicted of another murder 
or of a felony involving the use or threat of violence to the person.

“(c) At the tirne the murder was committed the défendant also 
committed another murder.

“(d) The défendant knowingly created a great risk of death to 
many persons.

“(e) The murder was committed while the défendant was engaged 
or was an accomplice in the commission of, or an attempt to com-
mit, or flight after committing or attempting to commit robbery, 
râpe or deviate sexual intercourse by force or threat of force, arson, 
burglary or kidnapping.

“(f) The murder was committed for the purpose of avoiding or 
preventing a lawful arrest or effecting an escape from lawful custody.

“ (g) The murder was committed for pecuniary gain.
“(h) The murder was especially heinous, atrocious or cruel, man- 

ifesting exceptional depravity.
“(4) Mitigating Circumstances.

“(a) The défendant has no significant history of prior criminal 
activity.

“(b) The murder was committed while the défendant was under 
the influence of extreme mental or emotional disturbance.

“(c) The victim was a participant in the defendant’s homicidal 
conduct or consented to the homicidal act.

“(d) The murder was committed under circumstances which the 
défendant believed to provide a moral justification or exténuation 
for his conduct.

“(e) The défendant was an accomplice in a murder committed 
by another person and his participation in the homicidal act was 
relatively minor.

“(f) The défendant acted under duress or under the domination 
of another person.

“(g) At the time of the murder, the capacity of the défendant to 
appreciate the criminality [wrongfulness] of his conduct or to con- 
form his conduct to the requirements of law was impaired as a 
resuit of mental disease or defect or intoxication.

“(h) The youth of the défendant at the time of the crime.” ALI 
Model Penal Code § 210.6 (Proposed Official Draft 1962).
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called capricious or arbitrary.45 Where the sentencing 
authority is required to specify the factors it relied upon 
in reaching its decision, the further safeguard of mean- 
ingful appellate review is available to ensure that death 
sentences are not imposed capriciously or in a freakish 
manner.

In summary, the concerns expressed in Furman that 
the penalty of death not be imposed in an arbitrary or 
capricious manner can be met by a carefully drafted stat-
ute that ensures that the sentencing authority is given 
adéquate information and guidance. As a general propo-
sition these concerns are best met by a System that pro-
vides for a bifurcated proceeding at which the sentencing 
authority is apprised of the information relevant to the 
imposition of sentence and provided with standards to 
guide its use of the information.

We do not intend to suggest that only the above- 
described procedures would be permissible under Furman 
or that any sentencing System constructed along these 
general lines would inevitably satisfy the concerns of 
Furman,46 for each distinct System must be examined on 
an individual basis. Rather, we hâve embarked upon 
this general exposition to make clear that it is possible to 
construct capital-sentencing Systems capable of meeting 
Fur mari s constitutional concerns.47

45 As Mr . Just ic e Bren na n  noted in McGautha v. California, 
supra, at 285-286 (dissenting opinion) :
“[E]ven if a State’s notion of wise capital sentencing policy is such 
that the policy cannot be implemented through a formula capable 
of mechanical application . . . there is no reason that it should not 
give some guidance to those called upon to render decision.”

46 A System could hâve standards so vague that they would fail ade- 
quately to channel the sentencing decision patterns of juries with 
the resuit that a pattern of arbitrary and capricious sentencing like 
that found unconstitutional in Furman could occur.

47 In McGautha v. California, supra, this Court held that the 
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B
We now turn to considération of the constitutionality 

of Georgia’s capital-sentencing procedures. In the wake 
of Furman, Georgia amended its capital punishment stat-
ute, but chose not to narrow the scope of its murder pro-
visions. See Part II, supra. Thus, now as before Fur-
man, in Georgia “[a] person commits murder when he 
unlawfully and with malice aforethought, either express 
or implied, causes the death of another human being.” 
Ga. Code Ann., § 26-1101 (a) (1972). Ail persons con- 
victed of murder “shall be punished by death or by im- 
prisonment for life.” § 26-1101 (c) (1972).

Georgia did act, however, to narrow the class of mur- 
derers subject to capital punishment by specifying 10 

Due Process Clause of the Fourteenth Amendment did not re- 
quire that a jury be provided with standards to guide its decision 
whether to recommend a sentence of life imprisonment or 
death or that the capital-sentencing proceeding be separated from 
the guilt-determination process. McGautha was not an Eighth 
Amendment decision, and to the extent it purported to deal with 
Eighth Amendment concerns, it must be read in light of the opinions 
in Furman n . Georgia. There the Court ruled that death sentences 
imposed under statutes that left juries with untrammeled discrétion 
to impose or withhold the death penalty violated the Eighth and 
Fourteenth Amendments. While Furman did not overrule Mc-
Gautha, it is clearly in substantial tension with a broad reading of 
McGautha’s holding. In view of Furman, McGautha can be viewed 
rationally as a precedent only for the proposition that standardless 
jury sentencing procedures were not employed in the cases there 
before the Court so as to violate the Due Process Clause. We note 
that McGautha’s assumption that it is not possible to devise stand-
ards to guide and regularize jury sentencing in capital cases has 
been undermined by subséquent expérience. In view of that ex-
périence and the considérations set forth in the text, we adhéré to 
Furman’s détermination that where the ultimate punishment of 
death is at issue a System of standardless jury discrétion violâtes 
the Eighth and Fourteenth Amendments.
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statutory aggravating circumstances, one of which must 
be found by the jury to exist beyond a reasonable doubt 
before a death sentence can ever be imposed.48 In addi-
tion, the jury is authorized to consider any other 
appropriate aggravating or mitigating circumstances. 
§ 27-2534.1 (b) (Supp. 1975). The jury is not required 
to find any mitigating circumstance in order to make a 
recommendation of mercy that is binding on the trial 
court, see § 27-2302 (Supp. 1975), but it must find a 
statutory aggravating circumstance before recommend- 
ing a sentence of death.

These procedures require the jury to consider the cir-
cumstances of the crime and the criminal before it rec- 
ommends sentence. No longer can a Georgia jury do 
as Furman’s jury did: reach a finding of the defendant’s 
guilt and then, without guidance or direction, décidé 
whether he should live or die. Instead, the jury’s at-
tention is directed to the spécifie circumstances of the 
crime: Was it committed in the course of another capital 
felony? Was it committed for money? Was it com-
mitted upon a peace officer or judicial officer? Was it 
committed in a particularly heinous way or in a manner 
that endangered the lives of many persons? In addition, 
the jury’s attention is focused on the characteristics of 
the person who committed the crime: Does he hâve a 
record of prior convictions for capital offenses? Are 
there any spécial facts about this défendant that mitigate 
against imposing capital punishment (e. g., his youth, the 
extent of his coopération with the police, his emotional 
state at the time of the crime).49 As a resuit, while

48 The text of the statute enumerating the varions aggravating 
circumstances is set ont at n. 9, supra.

49 See Moore n . State, 233 Ga. 861, 865, 213 S. E. 2d 829, 832 
(1975).
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some jury discrétion still exists, “the discrétion to be 
exercised is controlled by clear and objective standards 
so as to produce non-discriminatory application.” Coley 
v. State, 231 Ga. 829, 834, 204 S. E. 2d 612, 615 (1974).

As an important additional safeguard against arbitrari- 
ness and caprice, the Georgia statutory scheme provides 
for automatic appeal of ail death sentences to the State’s 
Suprême Court. That court is required by statute to re-
view each sentence of death and détermine whether it 
was imposed under the influence of passion or préjudice, 
whether the evidence supports the jury’s finding of a 
statutory aggravating circumstance, and whether the 
sentence is disproportionate compared to those sentences 
imposed in similar cases. § 27-2537 (c) (Supp. 1975).

In short, Georgia’s new sentencing procedures require 
as a prerequisite to the imposition of the death penalty, 
spécifie jury findings as to the circumstances of the 
crime or the character of the défendant. Moreover, to 
guard further against a situation comparable to that 
presented in Furman, the Suprême Court of Georgia 
compares each death sentence with the sentences im-
posed on similarly situated défendants to ensure that 
the sentence of death in a particular case is not dis-
proportionate. On their face these procedures seem to 
satisfy the concerns of Furman. No longer should 
there be “no meaningful basis for distinguishing 
the few cases in which [the death penalty] is imposed 
from the many cases in which it is not.” 408 U. S., at 
313 (White , J., concurring).

The petitioner contends, however, that the changes 
in the Georgia sentencing procedures are only cosmetic, 
that the arbitrariness and capriciousness condemned by 
Furman continue to exist in Georgia—both in traditional 
practices that still remain and in the new sentencing pro-
cedures adopted in response to Furman.
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1
First, the petitioner focuses on the opportunities for 

discretionary action that are inhérent in the Processing 
of any murder case under Georgia law. He notes that 
the state prosecutor has unfettered authority to select 
those persons whom he wishes to prosecute for a capital 
offense and to plea bargain with them. Further, at the 
trial the jury may choose to convict a défendant of a 
lesser included offense rather than find him guilty of a 
crime punishable by death, even if the evidence would 
support a capital verdict. And finally, a défendant who 
is convicted and sentenced to die may hâve his sentence 
commuted by the Governor of the State and the Georgia 
Board of Pardons and Paroles.

The existence of these discretionary stages is not déter-
minative of the issues before us. At each of these stages 
an actor in the criminal justice System makes a decision 
which may remove a défendant from considération as a 
candidate for the death penalty. Furman, in contrast, 
dealt with the decision to impose the death sentence on a 
spécifie individual who had been convicted of a capital of-
fense. Nothing in any of our cases suggests that the de-
cision to afford an individual défendant mercy violâtes the 
Constitution. Furman held only that, in order to mini- 
mize the risk that the death penalty would be imposed 
on a capriciously selected group of offenders, the decision 
to impose it had to be guided by standards so that the 
sentencing authority would focus on the particularized 
circumstances of the crime and the défendant.50

50 The petitioner’s argument is nothing more than a veiled con-
tention that Furman indirectly outlawed capital punishment by 
placing totally unrealistic conditions on its use. In order to repair 
the alleged defects pointed to by the petitioner, it would be neces- 
sary to require that prosecuting authorities charge a capital offense 
whenever arguably there had been a capital murder and that they 
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2
The petitioner further contends that the capital- 

sentencing procedures adopted by Georgia in response to 
Furman do not eliminate the dangers of arbitrariness 
and caprice in jury sentencing that were held in Furman 
to be violative of the Eighth and Fourteenth Amend- 
ments. He daims that the statute is so broad and vague 
as to leave juries free to act as arbitrarily and capri- 
ciously as they wish in deciding whether to impose the 
death penalty. While there is no claim that the jury 
in this case relied upon a vague or overbroad provision 
to establish the existence of a statutory aggravating cir- 
cumstance, the petitioner looks to the sentencing System 
as a whole (as the Court did in Furman and we do 
today) and argues that it fails to reduce sufficiently the 
risk of arbitrary infliction of death sentences. Specifi- 
cally, Gregg urges that the statutory aggravating circum- 
stances are too broad and too vague, that the sentencing 
procedure allows for arbitrary grants of mercy, and that 
the scope of the evidence and argument that can be 
considered at the presentence hearing is too wide.

refuse to plea bargain with the défendant. If a jury refused to 
convict even though the evidence supported the charge, its verdict 
would hâve to be reversed and a verdict of guilty entered or a new 
trial ordered, since the discretionary act of jury nullification would 
not be permitted. Finally, acts of executive clemency would hâve 
to be prohibited. Such a System, of course, would be totally alien 
to our notions of criminal justice.

Moreover, it would be unconstitutional. Such a System in many 
respects would hâve the vices of the mandatory death penalty stat-
utes we hold unconstitutional today in Woodson v. North Carolina, 
post, p. 280, and Roberts v. Louisiana, post, p. 325. The suggestion 
that a jury’s verdict of acquittai could be overturned and a défend-
ant retried would run afoul of the Sixth Amendment jury-trial guar- 
antee and the Double Jeopardy Clause of the Fifth Amendment. 
In the fédéral System it also would be unconstitutional to prohibit a 
President from deciding, as an act of executive clemency, to reprieve 
one sentenced to death. U. S. Const., Art. II, § 2.



GREGG v. GEORGIA 201

153 Opinion of Ste wa rt , Powe ll , and Ste ve ns , JJ.

The petitioner attacks the seventh statutory aggravat-
ing circumstance, which authorizes imposition of the 
death penalty if the murder was “outrageously or 
wantonly vile, horrible or inhuman in that it involved 
torture, depravity of mind, or an aggravated battery to 
the victim,” contending that it is so broad that capital 
punishment could be imposed in any murder case.51 It 
is, of course, arguable that any murder involves depravity 
of mind or an aggravated battery. But this language 
need not be construed in this way, and there is no reason 
to assume that the Suprême Court of Georgia will adopt 
such an open-ended construction.52 In only one case has 
it upheld a jury’s decision to sentence a défendant to 
death when the only statutory aggravating circumstance 
found was that of the seventh, see McCorquodale v. 
State, 233 Ga. 369, 211 S. E. 2d 577 (1974), and that 
homicide was a horrifying torture-murder.53

51 In light of the limited grant of certiorari, see supra, at 162, we 
review the “vagueness” and “overbreadth” of the statutory aggra-
vating circumstances only to consider whether their imprécision 
renders this capital-sentencing System invalid under the Eighth and 
Fourteenth Amendments because it is incapable of imposing capital 
punishment other than by arbitrariness or caprice.

52 In the course of interpreting Florida’s new capital-sentencing 
statute, the Suprême Court of Florida has ruled that the phrase 
“especially heinous, atrocious or cruel” means a “conscienceless or 
pitiless crime which is unnecessarily torturons to the victim.” 
State v. Dixon, 283 So. 2d 1, 9 (1973). See Proffitt n . Florida, post, 
at 255-256.

53 Two other reported cases indicate that juries hâve found ag-
gravating circumstances based on §27-2534.1 (b) (7). In both cases 
a separate statutory aggravating circumstance was also found, and 
the Suprême Court of Georgia did not explicitly rely on the finding 
of the seventh circumstance when it upheld the death sentence. 
See Jarrell v. State, 234 Ga. 410, 216 S. E. 2d 258 (1975) (State 
Suprême Court upheld finding that défendant committed two other 
capital félonies—kidnaping and armed robbery—in the course of 
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The petitioner also argues that two of the statu-
tory aggravating circumstances are vague and therefore 
susceptible of widely differing interprétations, thus creat- 
ing a substantial risk that the death penalty will be 
arbitrarily inflicted by Georgia juries.54 In light of the 
decisions of the Suprême Court of Georgia we must dis- 
agree. First, the petitioner attacks that part of § 27- 
2534.1 (b) (1) that authorizes a jury to consider whether a 
défendant has a “substantial history of serious assaultive 
criminal convictions.” The Suprême Court of Georgia, 
however, has demonstrated a concern that the new sen-
tencing procedures provide guidance to juries. It held 
this provision to be impermissibly vague in Arnold v. 
State, 236 Ga. 534, 540, 224 S. E. 2d 386, 391 (1976), 
because it did not provide the jury with “sufficiently 
‘clear and objective standards.’ ” Second, the petitioner 
points to § 27-2534.1 (b) (3) which speaks of creating a 
“great risk of death to more than one person.” While 
such a phrase might be susceptible of an overly broad 
interprétation, the Suprême Court of Georgia has not so 
construed it. The only case in which the court upheld 
a conviction in reliance on this aggravating circum- 
stance involved a man who stood up in a church and 
fired a gun indiscriminately into the audience. See

the murder, § 27-2534.1 (b) (2) ; jury also found that the murder 
was committed for money, §27-2534.1 (b) (4), and that a great risk 
of death to bystanders was created, § 27-2534.1 (b) (3)) ; Floyd 
v. State, 233 Ga. 280, 210 S. E. 2d 810 (1974) (found to hâve 
committed a capital felony—armed robbery—in the course of the 
murder, §27-2534.1 (b) (2)).

54 The petitioner also attacks § 25-2534.1 (b) (7) as vague. As 
we hâve noted in answering his overbreadth argument concerning 
this section, however, the state court has not given a broad 
Trading to the scope of this provision, and there is no reason 
to think that juries will not be able to understand it. See n. 51, 
supra ; Proffitt v. Florida, post, at 255-256.
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Chenault v. State, 234 Ga. 216, 215 S. E. 2d 223 
(1975). On the other hand, the court expressly reversed 
a finding of great risk when the victim was simply kid- 
naped in a parking lot. See Jarrell v. State, 234 Ga. 
410, 424, 216 S. E. 2d 258, 269 (1975).55

The petitioner next argues that the requirements of 
Furman are not met here because the jury has the power 
to décliné to impose the death penalty even if it finds 
that one or more statutory aggravating circumstances 
are présent in the case. This contention misinterprets 
Furman. See supra, at 198-199. Moreover, it ignores 
the rôle of the Suprême Court of Georgia which reviews 
each death sentence to détermine whether it is propor- 
tional to other sentences imposed for similar crimes. 
Since the proportionality requirement on review is in- 
tended to prevent caprice in the decision to inflict the 
penalty, the isolated decision of a jury to afford mercy 
does not render unconstitutional death sentences im-
posed on défendants who were sentenced under a System 
that does not create a substantial risk of arbitrariness 
or caprice.

The petitioner objects, finally, to the wide scope of 
evidence and argument allowed at presentence hearings. 
We think that the Georgia court wisely has chosen not 
to impose unnecessary restrictions on the evidence that 
can be offered at such a hearing and to approve open and 
far-ranging argument. See, e. g., Brown v. State, 235 
Ga. 644, 220 S. E. 2d 922 (1975). So long as the

55 The petitioner also objects to the last part of § 27-2534.1 (b) 
(3) which requires that the great risk be created “by means of a 
weapon or device which would normally be hazardous to the 
lives of more than one person.” While the state court has not 
focused on this section, it seems reasonable to assume that if a 
great risk in fact is created, it will be likely that a weapon 
or device normally hazardous to more than one person will hâve 
created it.
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evidence introduced and the arguments made at the pre-
sentence hearing do not préjudice a défendant, it is préf-
érable not to impose restrictions. We think it désirable 
for the jury to hâve as much information before it as 
possible when it makes the sentencing decision. See 
supra, at 189-190.

3
Finally, the Georgia statute has an additional provision 

designed to assure that the death penalty will not be 
imposed on a capriciously selected group of convicted 
défendants. The new sentencing procedures require that 
the State Suprême Court review every death sentence to 
détermine whether it was imposed under the influence of 
passion, préjudice, or any other arbitrary factor, whether 
the evidence supports the findings of a statutory aggra- 
vating circumstance, and “[w]hether the sentence of 
death is excessive or disproportionate to the penalty im-
posed in similar cases, considering both the crime and the 
défendant.” § 27-2537 (c) (3) (Supp. 1975).56 In per-

56 The court is required to specify in its opinion the similar cases 
which it took into considération. § 27-2537 (e) (Supp. 1975). 
Spécial provision is made for staff to enable the court to compile 
data relevant to its considération of the sentence’s validity. §§ 27- 
2537 (f)-(h) (Supp. 1975). See generally supra, at 166-168.

The petitioner claims that this procedure has resulted in an in-
adéquate basis for measuring the proportionality of sentences. First, 
he notes that nonappealed capital convictions where a life sentence 
is imposed and cases involving homicides where a capital conviction 
is not obtained are not included in the group of cases which the 
Suprême Court of Georgia uses for comparative purposes. The 
Georgia court has the authority to consider such cases, see Ross v. 
State, 233 Ga. 361, 365-366, 211 S. E. 2d 356, 359 (1974), and it 
does consider appealed murder cases where a life sentence has been 
imposed. We do not think that the petitioner’s argument establishes 
that the Georgia court’s review process is ineffective. The petitioner 
further complains about the Georgia court’s current practice of using 
some pre-Furman cases in its comparative examination. This prac-
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forming its sentence-review function, the Georgia court 
has held that “if the death penalty is only rarely imposed 
for an act or it is substantially out of line with sentences 
imposed for other acts it will be set aside as excessive.” 
Coley v. State, 231 Ga., at 834, 204 S. E. 2d, at 616. 
The court on another occasion stated that “we view it 
to be our duty under the similarity standard to assure 
that no death sentence is affirmed unless in similar cases 
throughout the State the death penalty has been im-
posed generally . . . .” Moore v. State, 233 Ga. 861, 864, 
213 S. E. 2d 829, 832 (1975). See also Jarrell v. State, 
supra, at 425, 216 S. E. 2d, at 270 (standard is whether 
“juries generally throughout the state hâve imposed the 
death penalty”) ; Smith v. State, 236 Ga. 12, 24, 222 
S. E. 2d 308, 318 (1976) (found “a clear pattern” of 
jury behavior).

It is apparent that the Suprême Court of Georgia has 
taken its review.responsibilities seriously. In Coley, it 
held that “[t]he prior cases indicate that the past prac-
tice among juries faced with similar factual situations 
and like aggravating circumstances has been to impose 
only the sentence of life imprisonment for the offense 
of râpe, rather than death.” 231 Ga., at 835, 204 S. E. 
2d, at 617. It thereupon reduced Coley’s sentence from 
death to life imprisonment. Similarly, although armed 
robbery is a capital offense under Georgia law, § 26- 
1902 (1972), the Georgia court concluded that the death 
sentences imposed in this case for that crime were “un- 
usual in that they are rarely imposed for [armed rob-
bery]. Thus, under the test provided by statute, . . . 
they must be considered to be excessive or dispropor-
tionate to the penalties imposed in similar cases.” 233 

tice was necessary at the inception of the new procedure in the ab-
sence of any -post-Furman capital cases available for comparison. It 
is not unconstitutional.
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Ga., at 127, 210 S. E. 2d, at 667. The court therefore 
vacated Gregg’s death sentences for armed robbery and 
has followed a similar course in every other armed rob-
bery death penalty case to corne before it. See Floyd v. 
State, 233 Ga. 280, 285, 210 S. E. 2d 810, 814 (1974); 
Jarrell v. State, 234 Ga., at 424-425, 216 S. E. 2d, at 270. 
See Dorsey v. State, 236 Ga. 591, 225 S. E. 2d 418 (1976).

The provision for appellate review in the Georgia cap- 
ital-sentencing System serves as a check against the ran- 
dom or arbitrary imposition of the death penalty. In 
particular, the proportionality review substantially élim-
inâtes the possibility that a person will be sentenced to 
die by the action of an aberrant jury. If a time cornes 
when juries generally do not impose the death sentence 
in a certain kind of murder case, the appellate review 
procedures assure that no défendant convicted under 
such circumstances will suffer a sentence of death.

V
The basic concern of Furman centered on those de- 

fendants wrho were being condemned to death capriciously 
and arbitrarily. Under the procedures before the Court 
in that case, sentencing authorities were not directed to 
give attention to the nature or circumstances of the 
crime committed or to the character or record of the 
défendant. Left unguided, juries imposed the death 
sentence in a way that could only be called freakish. 
The new Georgia sentencing procedures, by contrast, 
focus the jury’s attention on the particularized nature 
of the crime and the particularized characteristics of 
the individual défendant. While the jury is permitted 
to consider any aggravating or mitigating circumstances, 
it must find and identify at least one statutory aggra-
vating factor before it may impose a penalty of death. 
In this way the jury’s discrétion is channeled. No longer 
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can a jury wantonly and freakishly impose the death 
sentence; it is always circumscribed by the legislative 
guidelines. In addition, the review function of the Su-
prême Court of Georgia affords additional assurance that 
the concerns that prompted our decision in Furman are 
not présent to any significant degree in the Georgia pro-
cedure applied here.

For the reasons expressed in this opinion, we hold that 
the statutory System under which Gregg was sentenced 
to death does not violate the Constitution. Accordingly, 
the judgment of the Georgia Suprême Court is aflirmed.

It is so ordered.

Mr . Justi ce  White , with whom The  Chief  Justic e  
and Mr . Justic e Rehnquis t  join, concurring in the 
judgment.

In Furman v. Georgia, 408 U. S. 238 (1972), this 
Court held the death penalty as then administered in 
Georgia to be unconstitutional. That same year the 
Georgia Législature enacted a new statutory scheme under 
which the death penalty may be imposed for several 
offenses, including murder. The issue in this case is 
whether the death penalty imposed for murder on peti-
tioner Gregg under the new Georgia statutory scheme 
may constitutionally be carried out. I agréé that it 
may.

I
Under the new Georgia statutory scheme a person 

convicted of murder may receive a sentence either of 
death or of life imprisonment. Ga. Code Ann. § 26-1101 
(1972).1 Under Georgia Code Ann. §26-3102 (Supp.

1 Section 26-1101 provides as follows:
“Murder.
“(a) A person commits murder when he unlawfully and with 

malice aforethought, either express or implied, causes the death 
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1975), the sentence will be life imprisonment unless 
the jury at a separate evidentiary proceeding immedi- 
ately following the verdict finds unanimously and beyond 
a reasonable doubt at least one statutorily defined 
“aggravating circumstance.” 2 The aggravating circum-
stances are:

“(1) The offense of murder, râpe, armed robbery,

of another human being. Express malice is that deliberate in-
tention unlawfully to take away the life of a fellow créature, 
which is manifested by extemal circumstances capable of proof. 
Malice shall be implied where no considérable provocation appears, 
and where ail the circumstances of the killing show an abandoned 
and malignant heart.

“(b) A person also commits the crime of murder when in the 
commission of a felony he causes the death of another human being, 
irrespective of malice.

“(c) A person convicted of murder shall be punished by death 
or by imprisonment for life.”
The death penalty may also be imposed for kidnaping, Ga. Code 
Ann. §26-1311; armed robbery, §26-1902; râpe, §26-2001; 
treason, §26-2201; and aircraft hijacking, §26-3301.

2 Section 26-3102 (Supp. 1975) provides:
“Capital offenses; jury verdict and sentence.
“Where, upon a trial by jury, a person is convicted of an offense 

which may be punishable by death, a sentence of death shall not 
be imposed unless the jury verdict includes a finding of at least 
one statutory aggravating circumstance and a recommendation that 
such sentence be imposed. Where a statutory aggravating cir-
cumstance is found and a recommendation of death is made, the 
court shall sentence the défendant to death. Where a sentence 
of death is not recommended by the jury, the court shall sentence 
the défendant to imprisonment as provided by law. Unless the 
jury trying the case makes a finding of at least one statutory 
aggravating circumstance and recommends the death sentence in 
its verdict, the court shall not sentence the défendant to death, 
provided that no such finding of statutory aggravating circum-
stance shall be necessary in offenses of treason or aircraft hijacking. 
The provisions of this section shall not affect a sentence when the
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or kidnapping was committed by a person with a 
prior record of conviction for a capital felony, or 
the offense of murder was committed by a person 

7^"ed WithOUt “ iUry °r When the iUdge accepts a pIea 

Georgia Laws, 1973, Act No. 74, p. 162, provides-

,of “JfeIony cases heard b-v a »d
+ f and prOper Charge from the court> the jury 

7 7verdict of guilty or not without «y
ZmST « r In non'iu,y felonytho iudge 
shall Iikewise first consider a finding of guilty or not guilty without 
any considération of punishment. Where the jury or judge retums 
a verdict or finding of guilty, the court shall résumé the trial and 
conduct a prosentence hearing before the jury or judge at which 
IX J,æue « be the détermination of punishment to 
be imposed. In such hearing, subject to the laws of evidence the 
jury or judge shall hear additions! evidence in exténuation, mitiga-
tion, and aggravation of punishment, including the record of anv 
pnor cnminal convictions and pleas of guilty or pleas of nolo 
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777 7TTT haS made kn0™ to the défendant 
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who has a substantial history of serions assaultive 
criminal convictions.

“(2) The offense of murder, râpe, armed robbery, 
or kidnapping was committed while the offender was 
engaged in the commission of another capital felony 
or aggravated battery, or the offense of murder was 
committed while the offender was engaged in the 
commission of burglary or arson in the first degree.

“(3) The offender by his act of murder, armed 
robbery, or kidnapping knowingly created a great 
risk of death to more than one person in a public 
place by means of a weapon or device which would 
normally be hazardous to the lives of more than one 
person.

“(4) The offender committed the offense of mur-
der for himself or another, for the purpose of receiv- 
ing money or any other thing of monetary value.

“(5) The murder of a judicial officer, former 
judicial officer, district attorney or solicitor or former 
district attorney or solicitor during or because of the 
exercise of his official duty.

“(6) The offender caused or directed another to 
commit murder or committed murder as an agent 
or employée of another person.

“(7) The offense of murder, râpe, armed robbery, 
or kidnapping was outrageously or wantonly vile, 
horrible or inhuman in that it involved torture, 
depravity of mind, or an aggravated battery to 
the victim.

“(8) The offense of murder was committed 
against any peace officer, corrections employée or 
fireman while engaged in the performance of his 
official duties.

cause of error only in the pre-sentence hearing, the new trial which 
may be ordered shall apply only to the issue of punishment.”



GREGG v. GEORGIA 211

153 Whi te , J., concurring in judgment

“(9) The offense of murder was committed by a 
person in, or who has escaped from, the lawful 
custody of a peace officer or place of lawful 
confinement.

“(10) The murder was committed for the purpose 
of avoiding, interfering with, or preventing a lawful 
arrest or custody in a place of lawful confinement, 
of himself or another.” § 27-2534.1 (b) (Supp. 
1975).

Having found an aggravating circumstance, however, the 
jury is not required to impose the death penalty. In- 
stead, it is merely authorized to impose it after con- 
sidering evidence of “any mitigating circumstances or 
aggravating circumstances otherwise authorized by law 
and any of the [enumerated] statutory aggravating 
circumstances . . . .” § 27-2534.1 (b) (Supp. 1975). 
Unless the jury unanimously détermines that the death 
penalty should be imposed, the défendant will be sen- 
tenced to life imprisonment. In the event that the jury 
does impose the death penalty, it must designate in writ- 
ing the aggravating circumstance which it found to exist 
beyond a reasonable doubt.

An important aspect of the new Georgia legislative 
scheme, however, is its provision for appellate review. 
Prompt review by the Georgia Suprême Court is pro- 
vided for in every case in which the death penalty is 
imposed. To assist it in deciding whether to sustain the 
death penalty, the Georgia Suprême Court is supplied, in 
every case, with a report from the trial judge in the form 
of a standard questionnaire. § 27-2537 (a) (Supp. 
1975). The questionnaire contains, inter alia, six ques-
tions designed to disclose whether race played a rôle in 
the case and one question asking the trial judge whether 
the evidence forecloses “ail doubt respecting the defend- 
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ant’s guilt.” In deciding whether the death penalty is to 
be sustained in any given case, the court shall détermine :

“(1) Whether the sentence of death was imposed 
under the influence of passion, préjudice, or any 
other arbitrary factor, and

“(2) Whether, in cases other than treason or air- 
craft hijacking, the evidence supports the jury’s or 
judge’s finding of a statutory aggravating circum-
stance as enumerated in section 27-2534.1 (b), and 

“(3) Whether the sentence of death is excessive 
or disproportionate to the penalty imposed in 
similar cases, considering both the crime and the 
défendant. . .

In order that information regarding “similar cases” may 
be before the court, the post of Assistant to the Suprême 
Court was created. The Assistant must “accumulate 
the records of ail capital felony cases in which sentence 
was imposed after January 1, 1970, or such earlier date 
as the court may deem appropriate.” § 27-2537 (f).3 
The court is required to include in its decision a refer-
ence to “those similar cases which it took into considéra-
tion.” § 27-2537 (e).

II
Petitioner Troy Gregg and a 16-year-old companion, 

Floyd Allen, were hitchhiking from Florida to Asheville, 
N. C., on November 21, 1973. They were picked up in 
an automobile driven by Fred Simmons and Bob Moore, 
both of whom were drunk. The car broke down and 
Simmons purchased a new one—a 1960 Pontiac—using 

3 Section 27-2537 (g) provides:
“The court shall be authorized to employ an appropriate staff 

and such methods to compile such data as are deemed by the 
Chief Justice to be appropriate and relevant to the statutory ques-
tions conceming the validity of the sentence. . . .”
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part of a large roll of cash which he had with him. 
After picking up another hitchhiker in Florida and 
dropping him off in Atlanta, the car proceeded north to 
Gwinnett County, Ga., where it stopped so that Moore 
and Simmons could urinate. While they were out of 
the car Simmons was shot in the eye and Moore was 
shot in the right cheek and in the back of the head. 
Both died as a resuit.

On November 24, 1973, at 3 p. m., on the basis of in-
formation supplied by the hitchhiker, petitioner and Allen 
were arrested in Asheville, N. C. They were then in 
possession of the car which Simmons had purchased; 
petitioner was in possession of the gun which had killed 
Simmons and Moore and $107 which had been taken 
from them; and in the motel room in which petitioner 
was staying was a new stéréo and a car stéréo player.

At about 11 p. m., after the Gwinnett County police 
had arrived, petitioner made a statement to them ad- 
mitting that he had killed Moore and Simmons, but as- 
serting that he had killed them in self-defense and in 
defense of Allen. He also admitted robbing them of 
$400 and taking their car. A few moments later peti-
tioner was asked why he had shot Moore and Simmons 
and responded: “By God, I wanted them dead.”

At about 1 o’clock the next morning, petitioner and 
Allen were released to the custody of the Gwinnett 
County police and were transported in two cars back to 
Gwinnett County. On the way, at about 5 a. m., the car 
stopped at the place where Moore and Simmons had been 
killed. Everyone got out of the car. Allen was asked, in 
petitioner’s presence, how the killing occurred. He said 
that he had been sitting in the back seat of the 1960 
Pontiac and was about half asleep. He woke up when 
the car stopped. Simmons and Moore got out, and as 
soon as they did petitioner turned around and told Allen : 
“Get out, we’re going to rob them.” Allen said that he 
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got out and walked toward the back of the car, looked 
around and could see petitioner, with a gun in his hand, 
leaning up against the car so he could get a good aim. 
Simmons and Moore had gone down the bank and had 
relieved themselves and as they were coming up the 
bank petitioner fired three shots. One of the men fell, 
the other staggered. Petitioner then circled around the 
back and approached the two men, both of whom were 
now lying in the ditch, from behind. He placed the gun 
to the head of one of them and pulled the trigger. Then 
he went quickly to the other one and placed the gun to 
his head and pulled the trigger again. He then took the 
money, whatever was in their pockets. He told Allen 
to get in the car and they drove away.

When Allen had finished telling this story, one of the 
officers asked petitioner if this was the way it had hap- 
pened. Petitioner hung his head and said that it was. 
The officer then said: “You mean you shot these men 
down in cold blooded murder just to rob them,” and peti-
tioner said yes. The officer then asked him why and 
petitioner said he did not know. Petitioner was indicted 
in two counts for murder and in two counts for robbery.

At trial, petitioner’s defense was that he had killed in 
self-defense. He testified in his own behalf and told 
a version of the events similar to that which he had orig- 
inally told to the Gwinnett County police. On cross- 
examination, he was confronted with a letter to Allen 
recounting a version of the events similar to that to 
which he had just testified and instructing Allen to 
memorize and burn the letter. Petitioner conceded writ- 
ing the version of the events, but denied writing the por-
tion of the letter which instructed Allen to memorize 
and burn it. In rebuttal, the State called a handwriting 
expert who testified that the entire letter was written by 
the same person.
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The jury was instructed on the éléments of murder 4 
and robbery. The trial judge gave an instruction on 
self-defense, but refused to submit the lesser included 

4 The court said:
“And, I charge you that our law provides, in connection with the 

offense of murder the following. A person commits murder when 
he unlawfully and with malice aforethought, either express or im- 
plied causes the death of another human being.

“Express malice is that deliberate intention, unlawfully to take 
away the life of a fellow créature which is manifested by external 
circumstances, capable of proof.

“Malice shall be implied where no considérable provocation ap- 
pears and where ail of the circumstances of the killing show an 
abandoned and malignant heart.

“Section B of this Code Section, our law provides that a person 
also commits the crime of murder when in the commission of a 
felony he causes the death of another human being irrespective of 
malice.

“Now, then, I charge you that if you find and believe beyond a 
reasonable doubt that the défendant did commit the homicide in 
the two counts alleged in this indictment, at the time he was engaged 
in the commission of some other felony, you would be authorized to 
find him guilty of murder.

“In this connection, I charge you that in order for a homicide to 
hâve been done in the perpétration of a felony, there must be some 
connection between the felony and the homicide. The homicide 
must hâve been done in pursuance of the unlawful act not collateral 
to it. It is not enough that the homicide occurred soon or pres- 
ently after the felony was attempted or committed, there must be 
such a legal relationship between the homicide and the felony that 
you find that the homicide occurred by reason of and a part of the 
felony or that it occurred before the felony was at an end, so 
that the felony had a legal relationship to the homicide and was 
concurrent with it in part at least, and a part of it in an actual 
and material sense. A homicide is committed in the perpétration 
of a felony when it is committed by the accused while he is en-
gaged in the performance of any act required for the full execution 
of such felony.

“I charge you that if you find and believe beyond a reasonable 
doubt that the homicide alleged in this indictment was caused by 



216 OCTOBER TERM, 1975

Whi te , J., concurring in judgment 428 U. S.

offense of manslaughter to the jury. It returned ver-
dicts of guilty on ail counts.

No new evidence was presented at the sentencing pro- 
ceeding. However, the prosecutor and the attorney for 
petitioner each made arguments to the jury on the 
issue of punishment. The prosecutor emphasized the 
strength of the case against petitioner and the fact that 
he had murdered in order to eliminate the witnesses to 
the robbery. The defense attorney emphasized the pos- 
sibility that a mistake had been made and that petitioner 
was not guilty. The trial judge instructed the jury on 

the défendant while he, the said accused was in the commission of 
a felony as I hâve just given you in this charge, you would be au- 
thorized to convict the défendant of murder.

“And this you would be authorized to do whether the défendant 
intended to kill the deceased or not. A homicide, although un- 
intended, if committed by the accused at the time he is engaged in 
the commission of some other felony constitutes murder.

“In order for a killing to hâve been done in perpétration or at- 
tempted perpétration of a felony, or of a particular felony, there 
must be some connection as I previously charged you between the 
felony and the homicide.

“Before you would be authorized to find the défendant guilty of 
the offense of murder, you must find and believe beyond a reason- 
able doubt, that the défendant did, with malice aforethought either 
express or implied cause the deaths of [Simmons or Moore] or 
you must find and believe beyond a reasonable doubt that the 
défendant, while in the commission of a felony caused the death of 
these two victims just named.

“I charge you, that if you find and believe that, at any time prior 
to the date this indictment was returned into this court that the 
défendant did, in the county of Gwinnett, State of Georgia, with 
malice aforethought kill and murder the two men just named in 
the way and manner set forth in the indictment or that the défend-
ant caused the deaths of these two men in the way and manner 
set forth in the indictment, while he, the said accused was in the 
commission of a felony, then in either event, you would be author-
ized to find the défendant guilty of murder.”
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their sentencing function and in so doing submitted to 
them three statutory aggravating circumstances. He 
stated :

“Now, as to counts one and three, wherein the 
défendant is charged with the murders of—has been 
found guilty of the murders of [Simmons and 
Moore], the following aggravating circumstances are 
some that you can consider, as I say, you must find 
that these existed beyond a reasonable doubt before 
the death penalty can be imposed.
“One—That the offense of murder was committed 
while the offender was engaged in the commission 
of two other capital félonies, to-wit the armed rob- 
bery of [Simmons and Moore].
“Two—That the offender committed the offense of 
murder for the purpose of receiving money and the 
automobile described in the indictment.
“Three—The offense of murder was outrageously 
and wantonly vile, horrible and inhuman, in that 
they involved the depravity of mind of the défendant. 
“Now, so far as the counts two and four, that is 
the counts of armed robbery, of which you hâve 
found the défendant guilty, then you may find— 
inquire into these aggravating circumstances.
“That the offense of armed robbery was committed 
while the offender was engaged in the commission 
of two capital félonies, to-wit the murders of [Sim-
mons and Moore] or that the offender committed 
the offense of armed robbery for the purpose of 
receiving money and the automobile set forth in 
the indictment, or three, that the offense of armed 
robbery was outrageously and wantonly vile, hor-
rible and inhuman in that they involved the deprav-
ity of the mind of the défendant.
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“Now, if you find that there was one or more of 
these aggravating circumstances existed beyond a 
reasonable doubt, then and I refer to each indi- 
vidual count, then you would be authorized to con- 
sider imposing the sentence of death.
“If you do not find that one of these aggravating 
circumstances existed beyond a reasonable doubt, in 
either of these counts, then you would not be 
authorized to consider the penalty of death. In 
that event, the sentence as to counts one and three, 
those are the counts wherein the défendant was 
found guilty of murder, the sentence could be im- 
prisonment for life.” Tr. 476-477.

The jury returned the death penalty on ail four counts 
finding ail the aggravating circumstances submitted to 
it, except that it did not find the crimes to hâve been 
“outrageously or wantonly vile,” etc.

On appeal the Georgia Suprême Court affirmed the 
death sentences on the murder counts and vacated the 
death sentences on the robbery counts. 233 Ga. 117, 210 
S. E. 2d 659 (1974). It concluded that the murder sen-
tences were not imposed under the influence of passion, 
préjudice, or any other arbitrary factor; that the evi-
dence supported the finding of a statutory aggravating 
factor with respect to the murders; and, citing several 
cases in which the death penalty had been imposed 
previously for murders of persons who had witnessed a 
robbery, held:

“After considering both the crimes and the défend-
ant and after comparing the evidence and the 
sentences in this case with those of previous murder 
cases, we are also of the opinion that these two 
sentences of death are not excessive or dispropor- 
tionate to the penalties imposed in similar cases 
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which are hereto attached.” 5 Id., at 127, 210 S. E. 
2d, at 667.

However, it held with respect to the robbery sentences: 
“Although there is no indication that these two 

5 In a subsequently decided robbery-murder case, the Georgia 
Suprême Court had the following to say about the same “similar 
cases” referred to in this case:

“We hâve compared the evidence and sentence in this case with 
other similar cases and conclude the sentence of death is not ex-
cessive or disproportionate to the penalty imposed in those cases. 
Those similar cases we considered in reviewing the case are: Lingo 
v. State, 226 Ga. 496 (175 SE2d 657), Johnson v. State, 226 Ga. 
511 (175 SE2d 840), Pass v. State, 227 Ga. 730 (182 SE2d 779), 
Watson v. State, 229 Ga. 787 (194 SE2d 407), Scott v. State, 230 
Ga. 413 (197 SE2d 338), Kramer v. State, 230 Ga. 855 (199 SE2d 
805), and Gregg v. State, 233 Ga. 117 (210 SE2d 659).

“In each of the comparison cases cited, the records show that the 
accused was found guilty of murder of the victim of the robbery 
or burglary committed in the course of such robbery or burglary. In 
each of those cases, the jury imposed the sentence of death. In Pass 
v. State, supra, the murder took place in the victim’s home, as 
occurred in the case under considération.

“We find that the sentence of death in this case is not excessive 
or disproportionate to the penalty imposed in similar cases, consid- 
ering both the crime and the défendant. Code Ann. § 27-2537 (c) 
(3). Notwithstanding the fact that there hâve been cases in which 
robbery victims were murdered and the juries imposed life sentences 
(see Appendix), the cited cases show that juries faced with similar 
factual situations hâve imposed death sentences. Compare Coley 
v. State, 231 Ga. 829, 835, supra. Thus the sentence here was not 
‘wantonly and freakishly imposed’ (see above).” Moore v. State, 
233 Ga. 861, 865-866, 213 S. E. 2d 829, 833 (1975).
In another case decided after the instant case the Georgia Suprême 
Court stated:

“The cases reviewed included ail murder cases coming to this 
court since January 1, 1970. AU kidnapping cases were likewise 
reviewed. The comparison involved a search for similarities in 
addition to the similarity of offense charged and sentence imposed.

“AU of the murder cases selected for comparison involved mur- 
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sentences were imposed under the influence of pas-
sion, préjudice or any other arbitrary factor, the 
sentences imposed here are unusual in that they are 
rarely imposed for this offense. Thus, under the 
test provided by statute for comparison (Code Ann. 
§27-2537 (c), (3)), they must be considered to be 
excessive or disproportionate to the penalties im-
posed in similar cases.” Ibid.

Accordingly, the sentences on the robbery counts were 
vacated.

III
The threshold question in this case is whether the 

death penalty may be carried out for murder under the 
Georgia legislative scheme consistent with the decision 
in Furman N. Georgia, supra. In Furman, this Court 
held that as a resuit of giving the sentencer unguided 
discrétion to impose or not to impose the death penalty 
for murder, the penalty was being imposed discrimina- 

ders wherein ail of the witnesses were killed or an attempt was 
made to kill ail of the witnesses, and kidnapping cases where the vic- 
tim was killed or seriously injured.

“The cases indicate that, except in some spécial circumstance 
such as a juvénile or an accomplice driver of a get-away vehicle, 
where the murder was committed and trial held at a time when the 
death penalty statute was effective, juries generally throughout the 
state hâve imposed the death penalty. The death penalty has also 
been imposed when the kidnap victim has been mistreated or seri-
ously injured. In this case the victim was murdered.

“The cold blooded and calions nature of the offenses in this case 
are the types condemned by death in other cases. This defend- 
ant’s death sentences for murder and kidnapping are not excessive 
or disproportionate to the penalty imposed in similar cases. Using 
the standards prescribed for our review by the statute, we conclude 
that the sentences of death imposed in this case for murder and 
kidnapping were not imposed under the influence of passion, préju-
dice or any other arbitrary factor.” Jarrell n . State, 234 Ga. 410, 
425-426, 216 S. E. 2d 258, 270 (1975).
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torily,6 wantonly and freakishly,7 and so infrequently8 
that any given death sentence was cruel and unusual. 
Petitioner argues that, as in Furman, the jury is still the 
sentencer; that the statutory criteria to be considered by 
the jury on the issue of sentence under Georgia’s new 
statutory scheme are vague and do not purport to be 
all-inclusive ; and that, in any event, there are no cir- 
cumstances under which the jury is required to impose 
the death penalty.9 Consequently, the petitioner argues 
that the death penalty will inexorably be imposed in as 
discriminatory, standardless, and rare a manner as it was 
imposed under the scheme declared invalid in Furman.

The argument is considerably overstated. The Geor-
gia Législature has made an effort to identify those 
aggravating factors which it considers necessary and 
relevant to the question whether a défendant convicted 
of capital murder should be sentenced to death.10 The 

6 See Furman v. Georgia, 408 U. S., at 240 (Douglas, J., 
concurring).

7 See id., at 306 (Ste wa rt , J., concurring).
8See id., at 310 (Whi te , J., concurring).
9 Petitioner also argues that the différences between murder—for 

which the death penalty may be imposed—and manslaughter—for 
which it may not be imposed—are so difficult to define and the jury’s 
ability to disobey the trial judge’s instructions so unfettered that 
juries will use the guilt-determination phase of a trial arbitrarily 
to convict some of a capital offense while convicting similarly situ- 
ated individuals only of noncapital offenses. I believe this argu-
ment is enormously overstated. However, since the jury has dis-
crétion not to impose the death penalty at the sentencing phase of 
a case in Georgia, the problem of offense définition and jury nulli-
fication loses virtually ail its significance in this case.

10 The factor relevant to this case is that the “murder . . . was 
committed while the offender was engaged in the commission of 
another capital felony.” The State in its brief refers to this type 
of murder as “witness-elimination” murder. Apparently the State 
of Georgia wishes to supply a substantial incentive to those engaged 
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jury which imposes sentence is instructed on ail statu-
tory aggravating factors which are supported by the 
evidence, and is told that it may not impose the death 
penalty unless it unanimously finds at least one of those 
factors to hâve been established beyond a reasonable 
doubt. The Georgia Législature has plainly made an 
effort to guide the jury in the exercise of its discrétion, 
while at the same time permitting the jury to dispense 
mercy on the basis of factors too intangible to Write 
into a statute, and I cannot accept the naked assertion 
that the effort is bound to fail. As the types of murders 
for which the death penalty may be imposed become 
more narrowly defined and are limited to those which 
are particularly serious or for which the death penalty 
is peculiarly appropriate as they are in Georgia by reason 
of the aggravating-circumstance requirement, it becomes 
reasonable to expect that juries—even given discrétion 
not to impose the death penalty—will impose the death 
penalty in a substantial portion of the cases so defined. 
If they do, it can no longer be said that the penalty is 
being imposed wantonly and freakishly or so infrequently 
that it loses its usefulness as a sentencing de vice. There 
is, therefore, reason to expect that Georgia’s current Sys-
tem would escape the infirmities which invalidated its 
previous System under Furman. However, the Georgia 
Législature was not satisfied with a System which might, 
but also might not, turn out in practice to resuit in death 
sentences being imposed with reasonable consistency for 
certain serious murders. Instead, it gave the Georgia 
Suprême Court the power and the obligation to perform 
precisely the task which three Justices of this Court, 
whose opinions were necessary to the resuit, performed 

in robbery to leave their guns at home and to persuade their co- 
conspirators to do the same in the hope that fewer victims of rob- 
beries will be killed.
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in Furman: namely, the task of deciding whether in 
fact the death penalty was being administered for any 
given class of crime in a discriminatory, standardless, or 
rare fashion.

In considering any given death sentence on appeal, 
the Georgia Suprême Court is to détermine whether 
the sentence imposed was consistent with the relevant 
statutes—i. e., whether there was sufficient evidence to 
support the finding of an aggravating circumstance. Ga. 
Code Ann. § 27-2537 (c)(2) (Supp. 1975). However, it 
must do much more than détermine whether the penalty 
was lawfully imposed. It must go on to décidé—after 
reviewing the penalties imposed in “similar cases”— 
whether the penalty is “excessive or disproportionate” 
considering both the crime and the défendant. § 27- 
2537 (c)(3) (Supp. 1975). The new Assistant to the 
Suprême Court is to assist the court in collecting the 
records of “ail capital felony cases” 11 in the State of 
Georgia in which sentence was imposed after January 1, 
1970. § 27-2537 (f) (Supp. 1975). The court also has 
the obligation of determining whether the penalty was 
“imposed under the influence of passion, préjudice, or any 
other arbitrary factor.” § 27-2537 (c)(l) (Supp. 1975). 
The Georgia Suprême Court has interpreted the appel- 
late review statute to require it to set aside the death 
sentence whenever juries across the State impose it only 
rarely for the type of crime in question; but to require 
it to aflirm death sentences whenever juries across the 
State generally impose it for the crime in question.

11 Petitioner states several times without citation that the only 
cases considered by the Georgia Suprême Court are those in which 
an appeal was taken either from a sentence of death or life im-
prisonment. This view finds no support in the language of the rele-
vant statutes. Moore v. State, 233 Ga., at 863-864, 213 S. E. 2d, 
at 832..
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Thus, in this case the Georgia Suprême Court concluded 
that the death penalty was so rarely imposed for the 
crime of robbery that it set aside the sentences on the 
robbery counts, and effectively foreclosed that penalty 
from being imposed for that crime in the future under 
the legislative scheme now in existence. Similarly, the 
Georgia Suprême Court has determined that juries im-
pose the death sentence too rarely with respect to certain 
classes of râpe. Compare Coley v. State, 231 Ga. 829, 
204 S. E. 2d 612 (1974), with Coker v. State, 234 Ga. 555, 
216 S. E. 2d 782 (1975). However, it concluded that 
juries “generally throughout the state” hâve imposed 
the death penalty for those who murder witnesses to 
armed robberies. JarreU v. State, 234 Ga. 410, 425, 216 
S. E. 2d 258, 270 ( 1975). Consequently, it aflirmed the 
sentences in this case on the murder counts. If the 
Georgia Suprême Court is correct with respect to this 
factual judgment, imposition of the death penalty in this 
and similar cases is consistent with Furman. Indeed, if 
the Georgia Suprême Court properly performs the task 
assigned to it under the Georgia statutes, death sentences 
imposed for discriminatory reasons or wantonly or freak- 
ishly for any given category of crime will be set aside. 
Petitioner has wholly failed to establish, and has not 
even attempted to establish, that the Georgia Suprême 
Court failed properly to perform its task in this case or 
that it is incapable of performing its task adequately in 
ail cases; and this Court should not assume that it did 
not do so.

Petitioner also argues that decisions made by the prose- 
cutor—either in negotiating a plea to some lesser offense 
than capital murder or in simply declining to charge cap-
ital murder—are standardless and will inexorably resuit 
in the wanton and freakish imposition of the penalty 
condemned by the judgment in Furman. I address this
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point separately because the cases in which no capital 
offense is charged escape the view of the Georgia Suprême 
Court and are not considered by it in determining 
whether a particular sentence is excessive or 
disproportionate.

Petitioner’s argument that prosecutors behave in a 
standardless fashion in deciding which cases to try as 
capital félonies is unsupported by any facts. Petitioner 
simply asserts that since prosecutors hâve the power not 
to charge capital félonies they will exercise that power in 
a standardless fashion. This is untenable. Absent facts 
to the contrary, it cannot be assumed that prosecutors 
will be motivated in their charging decision by factors 
other than the strength of their case and the likelihood 
that a jury would impose the death penalty if it convicts. 
Unless prosecutors are incompetent in their judgments, 
the standards by which they décidé whether to charge 
a capital felony will be the same as those by which the 
jury will décidé the questions of guilt and sentence. 
Thus défendants will escape the death penalty through 
prosecutorial charging decisions only because the offense 
is not sufîiciently serious; or because the proof is insuf- 
ficiently strong. This does not cause the System to be 
standardless any more than the jury’s decision to impose 
life imprisonment on a défendant whose crime is deemed 
insufficiently serious or its decision to acquit someone 
who is probably guilty but whose guilt is not established 
beyond a reasonable doubt. Thus the prosecutor’s charg-
ing decisions are unlikely to hâve removed from the sam- 
ple of cases considered by the Georgia Suprême Court 
any which are truly “similar.” If the cases really were 
“similar” in relevant respects, it is unlikely that prose-
cutors would fail to prosecute them as capital cases; and 
I am unwilling to assume the contrary.

Petitioner’s argument that there is an unconstitutional 
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amount of discrétion in the System which séparâtes those 
suspects who receive the death penalty from those who 
receive life imprisonment, a lesser penalty, or are acquit- 
ted or never charged, seems to be in final analysis 
an indictment of our en tire System of justice. Peti- 
tioner has argued, in efïect, that no matter how effective 
the death penalty may be as a punishment, government, 
created and run as it must be by humans, is inevitably 
incompetent to administer it. This cannot be accepted 
as a proposition of constitutional law. Imposition of 
the death penalty is surely an awesome responsibility 
for any System of justice and those who participate in 
it. Mistakes will be made and discriminations will 
occur which will be difficult to explain. However, one 
of society’s most basic tasks is that of protecting the 
lives of its citizens and one of the most basic ways in 
which it achieves the task is through criminal laws 
against murder. I décliné to interfère with the manner 
in which Georgia has chosen to enforce such laws on 
what is simply an assertion of lack of faith in the ability 
of the System of justice to operate in a fundamentally 
fair manner.

IV
For the reasons stated in dissent in Roberts v. Loui- 

siana, post, at 350-356, neither can I agréé with the peti- 
tioner’s other basic argument that the death penalty, 
however imposed and for whatever crime, is cruel and 
unusual punishment.

I therefore concur in the judgment of affirmance.

Statement of The  Chief  Justice  and Mr . Just ice  
Rehnqui st :

We concur in the judgment and join the opinion of 
Mr . Justi ce  White , agreeing with its analysis that 
Georgia’s System of capital punishment comports with 
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the Court’s holding in Furman v. Georgia, 408 U. S. 238 
(1972).

Mr . Justice  Blackmun , concurring in the judgment.
I concur in the judgment. See Furman v. Georgia, 408 

U. S. 238, 405-414 (1972) (Black mun , J., dissenting), 
and id., at 375 (Burger , C. J., dissenting) ; id., at 414 
Powell , J., dissenting) ; id., at 465 (Rehnquist , J., 
dissenting).

Mr . Justice  Brennan , dissenting.*
The Cruel and Unusual Punishments Clause “must 

draw its meaning from the evolving standards of de- 
cency that mark the progress of a maturing society.” 1 
The opinions of Mr . Just ice  Stewart , Mr . Justic e  
Powell , and Mr . Justice  Stevens  today hold that 
“evolving standards of decency” require focus not on the 
essence of the death penalty itself but primarily upon the 
procedures employed by the State to single out persons 
to suffer the penalty of death. Those opinions hold 
further that, so viewed, the Clause invalidâtes the man- 
datory infliction of the death penalty but not its infliction 
under sentencing procedures that Mr . Justice  Stewart , 
Mr . Justice  Powell , and Mr . Justice  Stevens  conclude 
adequately safeguard against the risk that the death 
penalty was imposed in an arbitrary and capricious 
manner.

In Furman v. Georgia, 408 U. S. 238, 257 (1972) (con-
curring opinion), I read “evolving standards of decency” 
as requiring focus upon the essence of the death penalty 
itself and not primarily or solely upon the procedures

*[This opinion applies also to No. 75-5706, Proffitt v. Florida, 
post, p. 242, and No. 75-5394, Jurek v. Texas, post, p. 262.] 

1 Trop v. Dudes, 356 U. S. 86, 101 (1958) (plurality opinion of 
Warren, C. J.).
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under which the détermination to inflict the penalty upon 
a particular person was made. I there said:

“From the beginning of our Nation, the punish-
ment of death has stirred acute public controversy. 
Although pragmatic arguments for and against the 
punishment hâve been frequently advanced, this 
longstanding and heated controversy cannot be ex- 
plained solely as the resuit of différences over the 
practical wisdom of a particular government policy. 
At bottom, the battle has been waged on moral 
grounds. The country has debated whether a so-
ciety for which the dignity of the individual is the 
suprême value can, without a fundamental incon- 
sistency, follow the practice of deliberately putting 
some of its members to death. In the United States, 
as in other nations of the western world, The strug- 
gle about this punishment has been one between 
ancient and deeply rooted beliefs in rétribution, 
atonement or vengeance on the one hand, and, on 
the other, beliefs in the personal value and dignity 
of the common man that were born of the démo-
cratie movement of the eighteenth century, as well 
as beliefs in the scientific approach to an under- 
standing of the motive forces of human conduct, 
which are the resuit of the growth of the sciences 
of behavior during the nineteenth and twentieth 
centuries.’ It is this essentially moral conflict that 
forms the backdrop for the past changes in and the 
présent operation of our System of imposing death 
as a punishment for crime.” Id., at 296.2

That continues to be my view. For the Clause for- 
bidding cruel and unusual punishments under our con- 

2 Quoting T. Sellin, The Death Penalty, A Report for the Model 
Penal Code Project of the American Law Institute 15 (1959).
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stitutional System of government embodies in unique 
degree moral principles restraining the punishments that 
our civilized society may impose on those persons who 
transgress its laws. Thus, I too say: “For myself, I do 
not hesitate to assert the proposition that the only way 
the law has progressed from the days of the rack, the 
screw and the wheel is the development of moral con-
cepts, or, as stated by the Suprême Court . . . the appli-
cation of ‘evolving standards of decency’ . 3

This Court inescapably has the duty, as the ultimate 
arbiter of the meaning of our Constitution, to say 
whether, when individuals condemned to death stand 
before our Bar, “moral concepts” require us to hold that 
the law has progressed to the point where we should 
déclaré that the punishment of death, like punishments 
on the rack, the screw, and the wheel, is no longer morally 
tolerable in our civilized society.4 My opinion in Fur-
man v. Georgia concluded that our civilization and the 
law had progressed to this point and that therefore the 
punishment of death, for whatever crime and under ail 
circumstances, is “cruel and unusual” in violation of the 
Eighth and Fourteenth Amendments of the Constitu-
tion. I shall not again canvass the reasons that led to 
that conclusion. I emphasize only that foremost among 
the “moral concepts” recognized in our cases and in-
hérent in the Clause is the primary moral principle that 
the State, even as it punishes, must treat its citizens 
in a manner consistent with their intrinsic worth as 
human beings—a punishment must not be so severe as 
to be degrading to human dignity. A judicial determina- 

3 Novak v. Beto, 453 F. 2d 661, 672 (CA5 1971) (Tuttle, J., con- 
curring in part and dissenting in part).

4Tao, Beyond Furman v. Georgia: The Need for a Morally Based 
Decision on Capital Punishment, 51 Notre Dame Law. 722, 736 
(1976).
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tion whether the punishment of death comports with 
human dignity is therefore not only permitted but com- 
pelled by the Clause. 408 U. S., at 270.

I do not understand that the Court disagrees that “[i]n 
comparison to ail other punishments today . . . the 
deliberate extinguishment of human life by the State 
is uniquely degrading to human dignity.” Id., at 291. 
For three of my Brethren hold today that mandatory 
infliction of the death penalty constitutes the penalty 
cruel and unusual punishment. I perceive no principled 
basis for this limitation. Death for whatever crime and 
under ail circumstances “is truly an awesome punish-
ment. The calculated killing of a human being by the 
State involves, by its very nature, a déniai of the exe- 
cuted person’s humanity. . . . An executed person has 
indeed ‘lost the right to hâve rights.’ ” Id., at 290. 
Death is not only an unusually severe punishment, un-
usual in its pain, in its finality, and in its enormity, but it 
serves no penal purpose more effectively than a less 
severe punishment; therefore the principle inhérent in 
the Clause that prohibits pointless infliction of excessive 
punishment when less severe punishment can adequately 
achieve the same purposes invalidâtes the punishment. 
Id., at 279.

The fatal constitutional infirmity in the punishment of 
death is that it treats “members of the human race as 
nonhumans, as objects to be toyed with and discarded. 
[It is] thus inconsistent with the fondamental premise of 
the Clause that even the vilest criminal remains a human 
being possessed of common human dignity.” Id., at 273. 
As such it is a penalty that “subjects the individual to a 
fate forbidden by the principle of civilized treatment 
guaranteed by the [Clause].”5 I therefore would hold, 

5 Trop v. Dulles, 356 U. S., at 99 (plurality opinion of War-
ren, C. J.).
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on that ground alone, that death is today a cruel and 
unusual punishment prohibited by the Clause. “Justice 
of this kind is obviously no less shocking than the crime 
itself, and the new ‘official’ murder, far from offering re- 
dress for the offense committed against society, adds 
instead a second défilement to the first.”6

I dissent from the judgments in No. 74—6257, Gregg 
N. Georgia, No. 75-5706, Proffitt v. Florida, and No. 
75-5394, Jurek v. Texas, insofar as each upholds the 
death sentences challenged in those cases. I would set 
aside the death sentences imposed in those cases as vio- 
lative of the Eighth and Fourteenth Amendments.

Mr . Justice  Marsh all , dissenting.*
In Furman v. Georgia, 408 U. S. 238, 314 (1972) (con-

curring opinion), I set forth at some length my views on 
the basic issue presented to the Court in these cases. The 
death penalty, I concluded, is a cruel and unusual pun-
ishment prohibited by the Eighth and Fourteenth 
Amendments. That continues to be my view.

I hâve no intention of retracing the “long and tedious 
journey,” id., at 370, that led to my conclusion in Fur-
man. My sole purposes here are to consider the sugges-
tion that my conclusion in Furman has been undercut 
by developments since then, and briefly to evaluate the 
basis for my Brethren’s holding that the extinction of 
life is a permissible form of punishment under the Cruel 
and Unusual Punishments Clause.

In Furman I concluded that the death penalty is con- 
stitutionally invalid for two reasons. First, the death 
penalty is excessive. Id., at 331-332; 342-359. And 

6 A. Camus, Reflections on the Guillotine 5-6 (Fridtjof-Karia 
Pub. 1960).

*[This opinion applies also to No. 75-5706, Proffitt v. Florida, 
post, p. 242, and No. 75-5394, Jurek v. Texas, post, p. 262.]
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second, the American people, fully informed as to the 
purposes of the death penalty and its liabilities, would 
in my view reject it as morally unacceptable. Id., at 
360-369.

Since the decision in Furman, the législatures of 35 
States hâve enacted new statutes authorizing the imposi-
tion of the death sentence for certain crimes, and Con- 
gress has enacted a law providing the death penalty for 
air piracy resulting in death. 49 U. S. C. §§ 1472 (i), (n) 
(1970 ed., Supp. IV). I would be less than candid if I 
did not acknowledge that these developments hâve a sig- 
nificant bearing on a realistic assessment of the moral ac- 
ceptability of the death penalty to the American people. 
But if the constitutionality of the death penalty turns, 
as I hâve urged, on the opinion of an informed citizenry, 
then even the enactment of new death statutes cannot 
be viewed as conclusive. In Furman, I observed that 
the American people are largely unaware of the informa-
tion critical to a judgment on the morality of the death 
penalty, and concluded that if they were better informed 
they would consider it shocking, unjust, and unaccept-
able. 408 U. S., at 360-369. A recent study, conducted 
after the enactment of the po^-Furman statutes, has 
confirmed that the American people know little about 
the death penalty, and that the opinions of an informed 
public would differ significantly from those of a public 
unaware of the conséquences and effects of the death 
penalty.1

Even assuming, however, that the po^-Furman enact-
ment of statutes authorizing the death penalty renders 
the prédiction of the views of an informed citizenry an

1Sarat & Vidmar, Public Opinion, The Death Penalty, and the 
Eighth Amendment: Testing the Marshall Hypothesis, 1976 Wis. 
L. Rev. 171.
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uncertain basis for a constitutional decision, the enact- 
ment of those statutes has no bearing whatsoever on 
the conclusion that the death penalty is unconstitutional 
because it is excessive. An excessive penalty is invalid 
under the Cruel and Unusual Punishments Clause “even 
though popular sentiment may favor” it. Id., at 331; 
ante, at 173, 182-183 (opinion of Stewart , Powell , and 
Stevens , JJ.) ; Roberts v. Louisiana, post, at 353-354 
(White , J., dissenting). The inquiry here, then, is 
simply whether the death penalty is necessary to ac- 
complish the legitimate legislative purposes in punish-
ment, or whether a less severe penalty—life imprison- 
ment—would do as well. Furman, supra, at 342 (Mar -
shall , J., concurring).

The two purposes that sustain the death penalty as 
nonexcessive in the Court’s view are general deterrence 
and rétribution. In Furman, I canvassed the relevant 
data on the deterrent effect of capital punishment. 408 
U. S., at 347-354.2 The state of knowledge at that 
point, after literally centuries of debate, was summarized 
as follows by a United Nations Cbmmittee:

“It is generally agreed between the retentionists and 
abolitionists, whatever their opinions about the va- 
lidity of comparative studies of deterrence, that the 
data which now exist show no corrélation between 
the existence of capital punishment and lower rates 
of capital crime.”3

The available evidence, I concluded in Furman, was con- 
vincing that “capital punishment is not necessary as a 
deterrent to crime in our society.” Id., at 353.

The Solicitor General in his amicus brief in these cases 

2 See e. g., T. Sellin, The Death Penalty, A Report for the Model 
Penal Code Project of the American Law Institute (1959).

3 United Nations, Department of Economie and Social Affairs, 
Capital Punishment, pt. II, 1159, p. 123 (1968).
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relies heavily on a study by Isaac Ehrlich,4 reported a 
year after Furman, to support the contention that the 
death penalty does deter murder. Since the Ehrlich 
study was not available at the time of Furman and since 
it is the first scientific study to suggest that the death 
penalty may hâve a deterrent effect, I will briefly con- 
sider its import.

The Ehrlich study focused on the relationship in the 
Nation as a whole between the homicide rate and “execu-
tion risk”—the fraction of persons convicted of murder 
who were actually executed. Comparing the différences 
in homicide rate and execution risk for the years 1933 
to 1969, Ehrlich found that increases in execution risk 
were associated with increases in the homicide rate.5 
But when he employed the statistical technique of mul-
tiple régression analysis to control for the influence of 
other variables posited to hâve an impact on the homicide 
rate,6 Ehrlich found a négative corrélation between 
changes in the homicide rate and changes in execution 
risk. His tentative conclusion was that for the period 
from 1933 to 1967 each additional execution in the 
United States might hâve saved eight lives.7

The methods and conclusions of the Ehrlich study 

41. Ehrlich, The Deterrent Effect of Capital Punishment : A 
Question of Life and Death (Working Paper No. 18, National 
Bureau of Economie Research, Nov. 1973) ; Ehrlich, The Deterrent 
Effect of Capital Punishment: A Question of Life and Death, 
65 Am. Econ. Rev. 397 (June 1975).

5 Id., at 409.
6 The variables other than execution risk included probability of 

arrest, probability of conviction given arrest, national aggregate 
measures of the percentage of the population between âge 14 and 24, 
the unemployment rate, the labor force participation rate, and 
estimated per capita income.

7 Id., at 398, 414.
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hâve been severely criticized on a number of grounds.8 
It has been suggested, for example, that the study is 
defective because it compares execution and homicide 
rates on a nationwide, rather than a state-by-state, basis. 
The aggregation of data from ail States—including those 
that hâve abolished the death penalty—obscures the 
relationship between murder and execution rates. Under 
Ehrlich’s methodology, a decrease in the execution risk in 
one State combined with an increase in the murder rate 
in another State would, ail other things being equal, 
suggest a deterrent effect that quite obviously would not 
exist. Indeed, a deterrent effect would be suggested if, 
once again ail other things being equal, one State abol-
ished the death penalty and experienced no change in 
the murder rate, while another State experienced an 
increase in the murder rate.9

The most compelling criticism of the Ehrlich study is 

8 See Passell & Taylor, The Deterrent Effect of Capital Punish- 
ment: Another View (unpublished Columbia University Discussion 
Paper 74-7509, Mar. 1975), reproduced in Brief for Petitioner 
App. E in Jurek v. Texas, O. T. 1975, No. 75-5844; Passell, 
The Deterrent Effect of the Death Penalty: A Statistical Test, 
28 Stan. L. Rev. 61 (1975); Baldus & Cole, A Comparison of 
the Work of Thorsten Sellin & Isaac Ehrlich on the Deterrent 
Effect of Capital Punishment, 85 Yale L. J. 170 (1975); Bowers 
& Pierce, The Illusion of Deterrence in Isaac Ehrlich’s Research 
on Capital Punishment, 85 Yale L. J. 187 (1975); Peck, The 
Deterrent Effect of Capital Punishment: Ehrlich and His Critics, 
85 Yale L. J. 359 (1976). See also Ehrlich, Deterrence: Evidence 
and Inference, 85 Yale L. J. 209 (1975); Ehrlich, Rejoinder, 
85 Yale L. J. 368 (1976). In addition to the items discussed 
in text, criticism has been directed at the quality of Ehrlich’s data, 
his choice of explanatory variables, his failure to account for the 
mterdependence of those variables, and his assumptions as to the 
mathematical form of the relationship between the homicide rate 
and the explanatory variables.

9 See Baldus & Cole, supra, at 175-177.
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that its conclusions are extremely sensitive to the choice 
of the time period included in the régression analysis. 
Analysis of Ehrlich’s data reveals that ail empirical sup-
port for the deterrent effect of capital punishment dis- 
appears when the five most recent years are removed 
from his time sériés—that is to say, whether a decrease 
in the execution risk corresponds to an increase or a 
decrease in the murder rate dépends on the ending point 
of the sample period.10 This finding has cast severe 
doubts on the reliability of Ehrlich’s tentative conclu-
sions.11 Indeed, a recent régression study, based on 
Ehrlich’s theoretical model but using cross-section state 
data for the years 1950 and 1960, found no support for 
the conclusion that executions act as a deterrent.12

The Ehrlich study, in short, is of little, if any, assist-
ance in assessing the deterrent impact of the death pen-
alty. Accord, Commonwealth v. O’Neal,---- Mass. —, 
---- , 339 N. E. 2d 676, 684 (1975). The evidence I re- 
viewed in Furman13 remains convincing, in my view, that 
“capital punishment is not necessary as a deterrent to 
crime in our society.” 408 U. S., at 353. The justifica-
tion for the death penalty must be found elsewhere.

The other principal purpose said to be served by the 
death penalty is rétribution.14 The notion that retribu- 

10Bowers & Pierce, supra, n. 8, at 197-198. See also Passell & 
Taylor, supra, n. 8, at 2-66—2-68.

11 See Bowers & Pierce, supra, n. 8, at 197-198; Baldus & Cole, 
supra, n. 8, at 181, 183-185; Peck, supra, n. 8, at 366-367.

12 Passell, supra, n. 8.
13 See also Bailey, Murder and Capital Punishment : Some Further 

Evidence, 45 Am. J. Orthopsychiatry 669 (1975); W. Bowers, 
Executions in America 121-163 (1974).

14 In Furman, I considered several additional purposes arguably 
served by the death penalty. 408 U. S., at 314, 342, 355-358. 
The only additional purpose mentioned in the opinions in these 
cases is spécifie deterrence—preventing the murderer from com- 
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tion can serve as a moral justification for the sanction 
of death finds credence in the opinion of my Brothers 
Stewart , Powell , and Stevens , and that of my Brother 
White  in Roberts v. Louisiana, post, p. 337. See also 
Furman n . Georgia, 408 U. S., at 394-395 (Burger , C. J., 
dissenting). It is this notion that I find to be the most 
disturbing aspect of today’s unfortunate decisions.

The concept of rétribution is a multifaceted one, and 
any discussion of its rôle in the criminal law must be 
undertaken with caution. On one level, it can be said 
that the notion of rétribution or réprobation is the basis 
of our insistence that only those who hâve broken the 
law be punished, and in this sense the notion is quite 
obviously central to a just System of criminal sanctions. 
But our récognition that rétribution plays a crucial rôle 
in determining who may be punished by no means re- 
quires approval of rétribution as a general justification 
for punishment.15 It is the question whether rétribution 
can provide a moral justification for punishment—in par- 
ticular, capital punishment—that we must consider.

My Brothers Stewart , Powell , and Stevens  offer the 
foliowing explanation of the rétributive justification for 
capital punishment:

“ ‘The instinct for rétribution is part of the nature 
of man, and channeling that instinct in the adminis-
tration of criminal justice serves an important pur- 
pose in promoting the stability of a society governed 

mitting another crime. Surely life imprisonment and, if neces- 
sary, solitary confinement would fully accomplish this purpose. 
Accord, Commonwealth v. O’Neal, — Mass. —, —, 339 N. E. 
2d 676, 685 (1975); People v. Anderson, 6 Cal. 3d 628, 651, 493 
P. 2d 880, 896, cert. denied, 406 U. S. 958 (1972).

15 See, e. g., H. Hart, Punishment and Responsibility 8-10, 71-83 
(1968); H. Packer, Limits of the Criminal Sanction 38-39, 66 
(1968).
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by law. When people begin to believe that orga- 
nized society is unwilling or unable to impose upon 
criminal offenders the punishment they ‘deserve/ 
then there are sown the seeds of anarchy—of self- 
help, vigilante justice, and lynch law.’ ” Ante, at 
183, quoting from Furman v. Georgia, supra, at 308 
(Stewar t , J., concurring).

This statement is wholly inadéquate to justify the death 
penalty. As my Brother Brennan  stated in Furman, 
“[t]here is no evidence whatever that utilization of im- 
prisonment rather than death encourages private blood 
feuds and other disorders.” 408 U. S., at 303 (concur-
ring opinion).16 It simply défiés belief to suggest that 
the death penalty is necessary to prevent the American 
people from taking the law into their own hands.

In a related vein, it may be suggested that the expres-
sion of moral outrage through the imposition of the 
death penalty serves to reinforce basic moral values— 
that it marks some crimes as particularly offensive and 
therefore to be avoided. The argument is akin to a de- 
terrence argument, but differs in that it contemplâtes the 
individual’s shrinking from antisocial conduct, not be-
cause he fears punishment, but because he has been told 
in the strongest possible way that the conduct is wrong. 
This contention, like the previous one, provides no sup-
port for the death penalty. It is inconceivable that any 
individual concerned about conforming his conduct to 
what society says is “right” would fail to realize that 
murder is “wrong” if the penalty were simply life 
imprisonment.

The foregoing contentions—that society’s expression of 
moral outrage through the imposition of the death pen-
alty pre-empts the citizenry from taking the law into its 

16 See Commonwealth v. O’Neal, supra, at —, 339 N. E. 2d, at 
687; Bowers, supra, n. 13, at 135; Sellin, supra, n. 2, at 79.
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own hands and reinforces moral values—are not rétribu-
tive in the purest sense. They are essentially utilitarian 
in that they portray the death penalty as valuable be-
cause of its bénéficiai results. These justifications for the 
death penalty are inadéquate because the penalty is, 
quite clearly I think, not necessary to the accomplish- 
ment of those results.

There remains for considération, however, what might 
be terméd the purely rétributive justification for the 
death penalty—that the death penalty is appropriate, 
not because of its bénéficiai effect on society, but because 
the taking of the murderer’s life is itself morally good.17 
Some of the language of the opinion of my Brothers 
Stewart , Powell , and Steve ns  in No . 74-6257 appears 
positively to embrace this notion of rétribution for its 
own sake as a justification for capital punishment.18 
They state:

“[T]he decision that capital punishment may be 
the appropriate sanction in extreme cases is an ex-
pression of the community’s belief that certain 
crimes are themselves so grievous an affront to hu- 
manity that the only adéquate response may be the 
penalty of death.” Ante, at 184 (footnote omitted).

17 See Hart, supra, n. 15, at 72, 74-75, 234-235; Packer, supra, 
n. 15, at 37-39.

18 Mr . Just ice  Whi te ’s view of rétribution as a justification for 
the death penalty is not altogether clear. “The widespread re- 
enactment of the death penalty,” he States at one point, “answers 
any claims that life imprisonment is adéquate punishment to satisfy 
the need for réprobation or rétribution.” Roberts n . Louisiana, 
post, at 354. (Whit e , J„ dissenting). But Mr . Just ic e Whi te  
later states: “It will not do to denigrate these legislative judgments 
as some form of vestigial savagery or as purely rétributive in 
motivation; for they are solemn judgments, reasonably based, that 
imposition of the death penalty will save the lives of innocent 
persons.” Post, at 355.
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They then quote with approval from Lord Justice 
Denning’s remarks before the British Royal Commission 
on Capital Punishment:

“ ‘The truth is that some crimes are so outrageous 
that society insists on adéquate punishment, because 
the wrong-doer deserves it, irrespective of whether it 
is a deterrent or not.’ ” Ante, at 184 n. 30.

Of course, it may be that these statements are intended 
as no more than observations as to the popular demands 
that it is thought must be responded to in order to pre- 
vent anarchy. But the implication of the statements 
appears to me to be quite different—namely, that so- 
ciety’s judgment that the murderer “deserves” death 
must be respected not simply because the préservation of 
order requires it, but because it is appropriate that society 
make the judgment and carry it out. It is this latter 
notion, in particular, that I consider to be fundamentally 
at odds with the Eighth Amendment. See Furman N. 
Georgia, 408 U. S., at 343-345 (Marshall , J., 
concurring). The mere fact that the community de-
mands the murderer’s life in return for the evil he has 
done cannot sustain the death penalty, for as Justi ces  
Stewart , Powell , and Stevens  remind us, “the Eighth 
Amendment demands more than that a challenged pun-
ishment be acceptable to contemporary society.” Ante, 
at 182. To be sustained under the Eighth Amendment, 
the death penalty must “compor[t] with the basic con-
cept of human dignity at the core of the Amendment,” 
ibid.; the objective in imposing it must be “[consistent] 
with our respect for the dignity of [other] men.” Ante, 
at 183. See Trop v. Dulles, 356 U. S. 86, 100 (1958) 
(plurality opinion). Under these standards, the taking 
of life “because the wrongdoer deserves it” surely must 



GREGG v. GEORGIA 241

153 Mar sha ll , J., dissenting

fall, for such a punishment has as its very basis the total 
déniai of the wrongdoer’s dignity and worth.19

The death penalty, unnecessary to promote the goal of 
deterrence or to further any legitimate notion of rétri-
bution, is an excessive penalty forbidden by the Eighth 
and Fourteenth Amendments. I respectfully dissent 
from the Court’s judgment upholding the sentences of 
death imposed upon the petitioners in these cases.

19 See Commonwealth v. CNeal, supra, at ——, 339 N. E. 2d, at 
687 ; People v. Anderson, 6 Cal. 3d, at 651, 493 P. 2d, at 896.
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Petitioner, whose first-degree murder conviction and death sen-
tence were affirmed by the Florida Suprême Court, attacks the 
constitutionality of the Florida capital-sentencing procedure, that 
was enacted in response to Furman v. Georgia, 408 U. S. 238. 
Under the new statute, the trial judge (who is the sentencing 
authority) must weigh eight statutory aggravating factors against 
seven statutory mitigating factors to détermine whether the death 
penalty should be imposed, thus requiring him to focus on the 
circumstances of the crime and the character of the individual 
défendant. The Florida System resembles the Georgia System 
upheld in Gregg v. Georgia, ante, p. 153, except for the basic 
différence that in Florida the sentence is determined by the trial 
judge rather than by the jury, which has an advisory rôle with 
respect to the sentencing phase of the trial. Held: The judgment 
is affirmed. Pp. 251-260; 260-261; 261.

315 So. 2d 461, affirmed.
Mr . Just ice  Ste wa rt , Mr . Just ic e  Pow ell , and Mr . Just ice  

Ste ve ns , concluded that:
1. The imposition of the death penalty is not per se cruel and 

unusual punishment in violation of the Eighth and Fourteenth 
Amendments. Gregg, ante, at 168-187. P. 247.

2. On its face, the Florida procedures for imposition of the 
death penalty satisfy the constitutional deficiencies identified in 
Furman, supra. Florida trial judges are given spécifie and detailed 
guidance to assist them in deciding whether to impose a death 
penalty or imprisonment for life, and their decisions are reviewed 
to ensure that they comport with other sentences imposed under 
similar circumstances. Petitioner’s contentions that the new 
Florida procedures remain arbitrary and capricious lack merit. 
Pp. 251-259.

(a) The argument that the Florida System is constitutionally 
invalid because it allows discrétion to be exercised at each stage 
of the criminel proceeding fundamentally misinterprets Furman. 
Gregg, ante, at 199. P. 254.
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(b) The aggravating circumstances authorizing the death 
penalty if the crime is “especially heinous, atrocious, or cruel,” 
or if “[t]he défendant knowingly created a great risk of death 
to many persons,” as construed by the Florida Suprême Court, 
provide adéquate guidance to those involved in the sentencing 
process and as thus construed are not overly broad. Pp. 255-256.

(c) Petitioner’s argument that the imprécision of the miti- 
gating circumstances makes them incapable of détermination by 
a judge or jury and other contentions in a similar vein raise 
questions about line-drawing évaluations that do not differ from 
factors that juries and judges traditionally consider. The Florida 
statute gives clear and précisé directions to judge and jury to 
enable them to weigh aggravating circumstances against mitigat- 
ing ones. Pp. 257-258.

(d) Contrary to petitioner’s contention, the State Suprême 
Court’s review rôle is neither ineffective nor arbitrary, as evidenced 
by the careful procedures it has followed in assessing the imposi-
tion of death sentences, over a third of which that court has va- 
cated. Pp. 258-259.

Mr . Just ic e Whi te , joined by The  Chi ef  Just ice  and Mr . 
Just ice  Reh nq ui st , concluded that under the Florida law the 
sentencing judge is required to impose the death penalty on ail 
first-degree murderers as to whom the statutory aggravating fac-
tors outweigh the mitigating factors, and as to those categories 
the penalty will not be freakishly or rarely, but will be regularly, 
imposed; and therefore the Florida scheme does not run afoul of 
the Court’s holding in Furman. Petitioner’s contentions about 
prosecutorial discrétion and his argument that the death penalty 
may never be imposed under any circumstances consistent with 
the Eighth Amendment are without substance. See Gregg v. 
Georgia, ante, at 224r-225 (Whi te , J., concurring in judgment) 
and Roberts v. Louisiana, post, at 348-350; 350-356 (Whi te , J., 
dissenting). Pp. 260-261.

Mr . Just ice  Bla ck mun  concurred in the judgment. See Fur-
man v. Georgia, 408 U. S. 238, 405-414 (Bla ck mu n , J., dissent-
ing), and id., at 375, 414, and 465. P. 261.

Judgment of the Court, and opinion of Ste wa rt , Pow el l , and 
Stev en s , JJ., announced by Pow ell , J. Whi te , J., filed an 
opinion concurring in the judgment, in which Bur ge r , C. J., and 
Reh nq ui st , J., joined, post, p. 260. Bla ck mun , J., filed a state-
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ment concurring in the judgment, post, p. 261. Bre nn an , J., 
ante, p. 227, and Mars hal l , J., ante, p. 231, filed dissenting 
opinions.

Clinton A. Curtis argued the cause for petitioner. 
With him on the brief was Jack O. Johnson.

Robert L. Shevin, Attorney General of Florida, argued 
the cause for respondent. With him on the brief were 
A. S. Johnston, George R. Georgieff, and Raymond L. 
Marky, Assistant Attorneys General.

Soliciter General Bork argued the cause for the United 
States as amicus curiae. With him on the brief was 
Deputy Solicitor General Randolph. William E. James, 
Assistant Attorney General, argued the cause for the 
State of California as amicus curiae. With him on the 
brief were Evelle J. Younger, Attorney General, and 
Jack R. Winkler, Chief Assistant Attorney General.*

Judgment of the Court, and opinion of Mr . Justic e  
Stewar t , Mr . Justice  Powell , and Mr . Justice  Ste -
vens , announced by Mr . Justice  Powe ll .

The issue presented by this case is whether the imposi-
tion of the sentence of death for the crime of murder 
under the law of Florida violâtes the Eighth and Four- 
teenth Amendments.

I
The petitioner, Charles William Proffitt, was tried, 

found guilty, and sentenced to death for the first-degree

*Jack Greenberg, James M. Nabrit III, Peggy C. Davis, and 
Anthony G. Amsterdam filed a brief for the N. A. A. C. P. Legal 
Defense and Educational Fund, Inc., as amicus curiae urging 
reversai.

Briefs of amici curiae were filed by Rollie R. Rogers and Lee J. 
Belstock for the Colorado State Public Defender System, and by 
Arthur M. Michaelson for Amnesty International.
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murder of Joël Medgebow. The circumstances surround- 
ing the murder were testified to by the decedent’s wife, 
who was présent at the time it was committed. On 
July 10, 1973, Mrs. Medgebow awakened around 5 a. m. 
in the bedroom of her apartment to find her husband 
sitting up in bed, moaning. He was holding what she 
took to be a ruler.1 Just then a third person jumped 
up, hit her several times with his fist, knocked her to 
the floor, and ran out of the house. It soon appeared 
that Medgebow had been fatally stabbed with a butcher 
knife. Mrs. Medgebow was not able to identify the at-
tacher, although she was able to give a description of 
him.2

The petitioner’s wife testified that on the night before 
the murder the petitioner had gone to work dressed in 
a white shirt and gray pants, and that he had returned 
at about 5:15 a. m. dressed in the saine clothing but 
without shoes. She said that after a short conversa-
tion the petitioner had packed his clothes and departed. 
A young woman boarder, who overheard parts of the 
petitioner’s conversation with his wife, testified that the 
petitioner had told his wife that he had stabbed and 
killed a man with a butcher knife while he was burglar- 
izing a place, and that he had beaten a woman. One 
of the petitioner’s coworkers testified that they had been 
drinking together until 3:30 or 3:45 on the morning of 
the murder and that the petitioner had then driven him 
home. He said that the petitioner at this time was 
wearing gray pants and a white shirt.

The jury found the défendant guilty as charged. Sub-

1 It appears that the “ruler” was actually the murder weapon 
which Medgebow had pulled from his own chest.

2 She described the attacher as wearing light pants and a pin- 
striped shirt with long sleeves rolled up to the elbow. She also 
stated that the attacher was a medium-sized white male.
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sequently, as provided by Florida law, a separate hearing 
was held to détermine whether the petitioner should be 
sentenced to death or to life imprisonment. Under the 
state law that decision turned on whether certain statu-
tory aggravating circumstances surrounding the crime 
outweighed any statutory mitigating circumstances found 
to exist.3 At that hearing it was shown that the peti-
tioner had one prier conviction, a 1967 charge of breaking 
and entering. The State also introduced the testimony 
of the physician (Dr. Crumbley) at the jail where the 
petitioner had been held pending trial. He testified that 
the petitioner had corne to him as a physician, and told 
him that he was concerned that he would harm other 
people in the future, that he had had an uncontrollable 
desire to kill that had already resulted in his killing one 
man, that this desire was building up again, and that he 
wanted psychiatrie help so he would not kill again. Dr. 
Crumbley also testified that, in his opinion, the petitioner 
was dangerous and would be a danger to his fellow 
inmates if imprisoned, but that his condition could be 
treated successfully.

The jury returned an advisory verdict recommending 
the sentence of death. The trial judge ordered an in- 
dependent psychiatrie évaluation of the petitioner, the 
results of which indicated that the petitioner was not, 
then or at the time of the murder, mentally impaired. 
The judge then sentenced the petitioner to death. In 
his written findings supporting the sentence, the judge 
found as aggravating circumstances that (1) the murder 
was premeditated and occurred in the course of a felony 
(burglary) ; (2) the petitioner has the propensity to 
commit murder; (3) the murder was especially heinous, 
atrocious, and cruel; and (4) the petitioner knowingly, 
through his intentional act, created a great risk of serious

3 See infra, at 248-250.
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bodily harm and death to many persons. The judge 
also found specifically that noue of the statutory miti- 
gating circumstances existed. The Suprême Court of 
Florida affirmed. 315 So. 2d 461 (1975). We granted 
certiorari, 423 U. S. 1082 (1976), to consider whether the 
imposition of the death sentence in this case constitutes 
cruel and unusual punishment in violation of the Eighth 
and Fourteenth Amendments.

II
The petitioner argues that the imposition of the death 

penalty under any circumstances is cruel and unusual 
punishment in violation of the Eighth and Fourteenth 
Amendments. We reject this argument for the reasons 
stated today in Gregg v. Georgia, ante, at 168-187.

III
A

In response to Furman v. Georgia, 408 U. S. 238 
(1972), the Florida Législature adopted new statutes that 
authorize the imposition of the death penalty on those 
convicted of first-degree murder. Fia. Stat. Ann. § 782.04 
(1) (Supp. 1976-1977).4 At the same time Florida

4 The murder statute under which petitioner was convicted reads 
as follows:

“(l)(a) The unlawful killing of a human being, when perpetrated 
from a premeditated design to effect the death of the person killed 
or any human being, or when committed by a person engaged in 
the perpétration of, or in the attempt to perpetrate, any arson, 
involuntary sexual battery, robbery, burglary7, kidnapping, aircraft 
piracy, or unlawful throwing, placing, or discharging of a destructive 
device or bomb, or which resulted from the unlawful distribution of 
heroin by a person 18 years of âge or older when such drug is
proven to be the proximate cause of the death of the user, shall be 
murder in the first degree and shall constitute a capital felony, 
punishable as provided in s. 775.082.
“(b) In ail cases under this section, the procedure set forth in
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adopted a new capital-sentencing procedure, patterned 
in large part on the Model Penal Code. See § 921.141 
(Supp. 1976-1977).5 Under the new statute, if a défend-
ant is found guilty of a capital offense, a separate evi- 
dentiary hearing is held before the trial judge and jury 
to détermine his sentence. Evidence may be presented 
on any matter the judge deems relevant to sentencing 
and must include matters relating to certain legislatively 
specified aggravating and mitigating circumstances. 
Both the prosecution and the defense may présent argu-
ment on whether the death penalty shall be imposed.

At the conclusion of the hearing the jury is directed 
to consider “[w]hether sufficient mitigating circumstances 
exist . . . which outweigh the aggravating circumstances 
found to exist; and . . . [b]ased on these considérations, 
whether the défendant should be sentenced to life [im-
prisonment] or death.” §§ 921.141 (2) (b) and (c) 
(Supp. 1976-1977).° The jury’s verdict is determined by 

s. 921.141 shall be followed in order to détermine sentence of death 
or life imprisonment.” Fia. Stat. Ann. §782.04 (Supp. 1976-1977).

Another Florida statute authorizes imposition of the death penalty 
upon conviction of sexual battery of a child under 12 years of 
âge. §794.011 (2) (Supp. 1976-1977). We do not in this opinion 
consider the constitutionality of the death penalty for any offense 
other than first-degree murder.

5 See Model Penal Code §210.6 (Proposed Official Draft, 1962) 
(set out in Gregg v. Georgia, ante, at 193-194, n. 44).

cThe aggravating circumstances are:
“(a) The capital felony was committed by a person under sentence 
of imprisonment.
“(b) The défendant was previously convicted of another capital 
felony or of a felony involving the use or threat of violence to the 
person.
“(c) The défendant knowingly created a great risk of death to many 
persons.
“(d) The capital felony was committed while the défendant was 
engaged, or was an accomplice, in the commission of, or an attempt 
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majority vote. It is only advisory; the actual sentence 
is determined by the trial judge. The Florida Suprême 
Court has stated, however, that “[i]n order to sustain a 
sentence of death following a jury recommendation of 
life, the facts suggesting a sentence of death should be 
so clear and convincing that virtually no reasonable per-
son could differ.” Tedder v. State, 322 So. 2d 908, 910 
(1975). Accord, Thompson V. State, 328 So. 2d 1, 5

to commit, or flight after committing or attempting to commit, 
any robbery, râpe, arson, burglary, kidnapping, or aircraft piracy 
or the unlawful throwing, placing, or discharging of a destructive 
device or bomb.
“.(e) The capital felony was committed for the purpose of avoiding 
or preventing a lawful arrest or effecting an escape from custody. 
“(f) The capital felony was committed for pecuniary gain.
“(g) The capital felony was committed to disrupt or hinder the 
lawful exercise of any governmental function or the enforcement 
of laws.
“(h) The capital felony was especially heinous, atrocious, or cruel.” 
§921.141 (5) (Supp. 1976-1977).

The mitigating circumstances are:
“(a) The défendant has no significant history of prior criminal 
activity.
“(b) The capital felony was committed while the défendant was 
under the influence of extreme mental or emotional disturbance.
“(c) The victim was a participant in the defendant’s conduct or 
consented to the act.
“(d) The défendant was an accomplice in the capital felony com-
mitted by another person and his participation was relatively 
minor.
“(e) The défendant acted under extreme duress or under the sub- 
stantial domination of another person.
“(f) The capacity of the défendant to apprécia te the criminality 
of his conduct or to conform his conduct to the requirements of law 
was substantially impaired.
“(g) The âge of the défendant at the time of the crime.” § 921.141 
(6) (Supp. 1976-1977).
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(1976) . Cf. Spinkellink v. State, 313 So. 2d 666, 671 
(1975).7

The trial judge is also directed to weigh the statutory 
aggravating and mitigating circumstances when he dé-
termines the sentence to be imposed on a défendant. 
The statute requires that if the trial court imposes a 
sentence of death, “it shall set forth in writing its findings 
upon which the sentence of death is based as to the facts: 
(a) [t]hat sufficient [statutory] aggravating circum-
stances exist . . . and (b) [t]hat there are insufficient 
[statutory] mitigating circumstances . . . to outweigh the 
aggravating circumstances.” § 921.141 (3) (Supp. 1976- 
1977).8

The statute provides for automatic review by the Su-
prême Court of Florida of ail cases in which a death 
sentence has been imposed. § 921.141 (4) (Supp. 1976- 
1977). The law differs from that of Georgia in that it does

7 Tedder has not always been cited when the Florida court has 
considered a judge-imposed death sentence following a jury recom-
mendation of life imprisonment. See, e. g., Thompson n . State, 
328 So. 2d 1 (1976); Douglas v. State, 328 So. 2d 18 (1976); 
Dobbert v. State, 328 So. 2d 433 (1976). But in the latter case 
two judges relied on Tedder in separate opinions, one in support 
of reversing the death sentence and one in support of affirming it.

8 In one case the Florida court upheld a death sentence where 
the trial judge had simply listed six aggravating factors as justifica-
tion for the sentence he imposed. Sawyer v. State, 313 So. 2d 680 
(1975). Since there were no mitigating factors, and since some of 
these aggravating factors arguably fell within the statutory cate-
gories, it is unclear whether the Florida court would uphold a 
death sentence that rested entirely on nonstatutory aggravating 
circumstances. It seems unlikely that it would do so, since the 
capital-sentencing statute explicitly provides that “[a]ggravating 
circumstances shall be limited to the following [eight specified 
factors].” §921.141(5) (Supp. 1976-1977). (Emphasis added.) 
There is no such limiting language introducing the list of statutory 
mitigating factors. See §921.141 (6) (Supp. 1976-1977). See also 
n. 14, infra.
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not require the court to conduct any spécifie form of re-
view. Since, however, the trial judge must justify the 
imposition of a death sentence with written findings, 
meaningful appellate review of each such sentence is made 
possible, and the Suprême Court of Florida, like its 
Georgia counterpart, considers its function to be to “[guar- 
antee] that the [aggravating and mitigating] reasons 
présent in one case will reach a similar resuit to that 
reached under similar circumstances in another case. . . . 
If a défendant is sentenced to die, this Court can review 
that case in light of the other decisions and détermine 
whether or not the punishment is too great.” State v. 
Dixon, 283 So. 2d 1,10 (1973).

On their face these procedures, like those used in 
Georgia, appear to meet the constitutional deficiencies 
identified in Furman. The sentencing authority in 
Florida, the trial judge, is directed to weigh eight aggra-
vating factors against seven mitigating factors to déter-
mine whether the death penalty shall be imposed. This 
détermination requires the trial judge to focus on the 
circumstances of the crime and the character of the indi- 
vidual défendant. He must, inter alia, consider whether 
the défendant has a prior criminal record, whether the 
défendant acted under duress or under the influence of 
extreme mental or emotional disturbance, whether the 
defendant’s rôle in the crime was that of a minor accom- 
plice, and whether the defendant’s youth argues in favor 
of a more lenient sentence than might otherwise be 
imposed. The trial judge must also détermine whether 
the crime was committed in the course of one of several 
enumerated félonies, whether it was committed for 
pecuniary gain, whether it was committed to assist in 
an escape from custody or to prevent a lawful arrest, 
and whether the crime was especially heinous, atrocious, 
or cruel. To answer these questions, which are not un-
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like those considered by a Georgia sentencing jury, see 
Gregg v. Georgia, ante, at 197, the sentencing judge must 
focus on the individual circumstances of each homicide 
and each défendant.

The basic différence between the Florida System and 
the Georgia System is that in Florida the sentence is 
determined by the trial judge rather than by the jury? 
This Court has pointed out that jury sentencing in a 
capital case can perform an important sociétal function, 
Witherspoon v. Illinois, 391 U. S. 510, 519 n. 15 (1968), 
but it has ne ver suggested that jury sentencing is consti- 
tutionally required. And it would appear that judicial 
sentencing should lead, if anything, to even greater con- 
sistency in the imposition at the trial court level of cap-
ital punishment, since a trial judge is more experienced 
in sentencing than a jury, and therefore is better able to 
impose sentences similar to those imposed in analogous 
cases.10

The Florida capital-sentencing procedures thus seek to

9 Because the trial judge imposes sentence, the Florida court has 
ruled that he may order préparation of a presentence investigation 
report to assist him in determining the appropriate sentence. See 
Swan v. State, 322 So. 2d 485, 488-489 (1975) ; Songer v. State, 322 
So. 2d 481, 484 (1975). These reports frequently contain much 
information relevant to sentencing. See Gregg v. Georgia, ante, 
at 189 n. 37.

10 See American Bar Association Project on Standards for Crimi- 
nal Justice, Sentencing Alternatives and Procedures § 1.1, Com- 
mentary, pp. 43-48 (Approved Draft 1968) ; President’s Commis-
sion on Law Enforccment and Administration of Justice: The 
Challenge of Crime in a Free Society, Task Force Report: The 
Courts 26 (1967). See also Gregg v. Georgia, ante, at 189-192. In 
the words of the Florida court, “a trial judge with expérience 
in the facts of criminality possesses the requisite knowledge to 
balance the facts of the case against the standard criminal activity 
which can only be developed by involvement with the trials of 
numerous défendants.” State v. Dixon, 283 So. 2d 1, 8 (1973).
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assure that the death penalty will not be imposed in an 
arbitrary or capricious manner. Moreover to the extent 
that any risk to the contrary exists, it is minimized by 
Florida’s appellate review System, under which the evi-
dence of the aggravating and mitigating circumstances is 
reviewed and reweighed by the Suprême Court of Florida 
“to détermine independently whether the imposition of 
the ultimate penalty is warranted.” Songer v. State, 322 
So. 2d 481, 484 (1975). See also Sullivan v. State, 303 
So. 2d 632, 637 (1974). The Suprême Court of Florida, 
like that of Georgia, has not hesitated to vacate a death 
sentence when it has determined that the sentence 
should not hâve been imposed. Indeed, it has vacated 
8 of the 21 death sentences that it has reviewed to 
date. See Taylor v. State, 294 So. 2d 648 (1974); La- 
madline v. State, 303 So. 2d 17 (1974); Slater v. State, 
316 So. 2d 539 (1975); Swan v. State, 322 So. 2d 485 
(1975); Tedder v. State, 322 So. 2d 908 (1975); Halli- 
well v. State, 323 So. 2d 557 ( 1975) ; Thompson v. State, 
328 So. 2d 1 (1976); Messer v. State, 330 So. 2d 137 
(1976).

Under Florida’s capital-sentencing procedures, in sum, 
trial judges are given spécifie and detailed guidance to 
assist them in deciding whether to impose a death pen-
alty or imprisonment for life. Moreover, their decisions 
are reviewed to ensure that they are consistent with 
other sentences imposed in similar circumstances. Thus, 
in Florida, as in Georgia, it is no longer true that there 
is “ ‘no meaningful basis for distinguishing the few cases 
in which [the death penalty] is imposed from the many 
cases in which it is not.’ ” Gregg v. Georgia, ante, at 188, 
quoting Furman v. Georgia, 408 U. S., at 313 (White , 
J., concurring). On its face the Florida System thus 
satisfies the constitutional deficiencies identified in 
Furman.
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B
As in Gregg, the petitioner contends, however, that, 

while perhaps facially acceptable, the new sentencing 
procedures in actual efïect are merely cosmetic, and that 
arbitrariness and caprice still pervade the System under 
which Florida imposes the death penalty.

(1)
The petitioner first argues that arbitrariness is inhérent 

in the Florida criminal justice System because it allows 
discrétion to be exercised at each stage of a criminal 
proceeding—the prosecutor’s decision whether to charge 
a capital offense in the first place, his decision whether 
to accept a plea to a lesser offense, the jury’s considéra-
tion of lesser included offenses, and, after conviction and 
unsuccessful appeal, the Executive’s decision whether to 
commute a death sentence. As we noted in Gregg, this 
argument is based on a fundamental misinterpretation 
of Furman, and we reject it for the reasons expressed in 
Gregg. See ante, at 199.

(2)
The petitioner next argues that the new Florida sen-

tencing procedures in reality do not eliminate the arbi-
trary infliction of death that was condemned in Furman. 
Basically he contends that the statutory aggravating and 
mitigating circumstances are vague and overbroad,11 and 
that the statute gives no guidance as to how the miti-
gating and aggravating circumstances should be weighed 
in any spécifie case.

11 As in Gregg, we examine the claims of vagueness and over- 
breadth in the statutory criteria only insofar as it is necessary to 
détermine whether there is a substantial risk that the Florida 
capital-sentencing System, when viewed in its entirety, will resuit 
in the capricious or arbitrary imposition of the death penalty. See 
Gregg v. Georgia, ante, at 201 n. 51.
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(a)
Initially the petitioner asserts that the enumerated ag-

gravating and mitigating circumstances are so vague and 
so broad that virtually “any capital défendant becomes 
a candidate for the death penalty . . . .” In particu- 
lar, the petitioner attacks the eighth and third statu-
tory aggravating circumstances, which authorize the 
death penalty to be imposed if the crime is “especially 
heinous, atrocious, or cruel,” or if “[t]he défendant 
knowingly created a great risk of death to many per-
sons.” §§ 921.141 (5)(h), (c) (Supp. 1976-1977). These 
provisions must be considered as they hâve been con- 
strued by the Suprême Court of Florida.

That court has recognized that while it is arguable 
“that ail killings are atrocious, . . . [s]till, we believe 
that the Législature intended something ‘especially’ 
heinous, atrocious or cruel when it authorized the death 
penalty for first degree murder.” Tedder v. State, 322 
So. 2d, at 910. As a conséquence, the court has indi- 
cated that the eighth statutory provision is directed 
only at “the conscienceless or pitiless crime which is 
unnecessarily torturons to the victim.” State v. Dixon, 
283 So. 2d, at 9. See also Aljord v. State, 307 So. 2d 
433, 445 (1975) ; Halliwell v. State, supra, at 561.12 We

12 The Suprême Court of Florida has affirmed death sentences in 
several cases, including the instant case, where this eighth statutory 
aggravating factor was found, without specifically stating that the 
homicide was “pitiless” or “torturons to the victim.” See, e. g., 
Hallman v. State, 305 So. 2d 180 (1974) (victim’s throat slit with 
broken bottle) ; Spinkellink v. State, 313 So. 2d 666 (1975) (“career 
criminal” shot sleeping traveling companion) ; Gardner v. State, 313 
So. 2d 675 (1975) (brutal beating and murder); Alvord v. State, 322 
So. 2d 533 (1975) (three women killed by strangulation, one raped) ; 
Douglas n . State, 328 So. 2d 18 (1976) (depraved murder); Henry 
v. State, 328 So. 2d 430 (1976) (torture murder); Dobbert v. State, 
328 So. 2d 433 (1976) (torture and killing of two children). But 
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cannot say that the provision, as so construed, provides 
inadéquate guidance to those charged with the duty of 
recommending or imposing sentences in capital cases. 
See Gregg v. Georgia, ante, at 200-203.

In the only case, except for the instant case, in which 
the third aggravating factor—“[t]he défendant know- 
ingly created a great risk of death to many persons”— 
was found, Alvord n . State, 322 So. 2d 533 (1975), the 
State Suprême Court held that the défendant created a 
great risk of death because he “obviously murdered two 
of the victims in order to avoid a surviving witness to 
the [first] murder.” Id., at 540.13 As construed by 
the Suprême Court of Florida these provisions are not 
impermissibly vague.14

the circumstances of ail of these cases could accurately be charac- 
terized as “pitiless” and “unnecessarily torturous,” and it thus does 
not appear that the Florida Court has abandoned the définition 
that it announced in Dixon and applied in Alford, Tedder, and 
HdUiwell.

13 While it might be argued that this case broadens that construc-
tion, since only one person other than the victim was attacked at 
ail and then only by being hit with a fist, this would be to read 
more into the State Suprême Court’s opinion than is actually there. 
That court considered 11 daims of error advanced by the peti-
tioner, including the trial judge’s finding that none of the statutory 
mitigating circumstances existed. It did not, however, consider 
whether the findings as to each of the statutory’ aggravating cir-
cumstances were supported by the evidence. If only one aggravat-
ing circumstance had been found, or if some mitigating circumstance 
had been found to exist but not to outweigh the aggravating circum-
stances, we would be justified in concluding that the State Suprême 
Court had necessarily decided this point even though it had not 
expressly done so. However, in the circumstances of this case, when 
four separate aggravating circumstances were found and where each 
mitigating circumstance was expressly found not to exist, no such 
holding on the part of the State Suprême Court can be implied.

14 The petitioner notes further that Florida’s sentencing System 
fails to channel the discrétion of the jury or judge because it
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(b)
The petitioner next attacks the imprécision of the mit- 

igating circumstances. He argues that whether a de- 
fendant acted “under the influence of extreme mental 
or emotional disturbance,” whether a defendant’s ca- 
pacity “to conform his conduct to the requirements of 
law was substantially impaired,” or whether a defend-
ant’s participation as an accomplice in a capital felony 
was “relatively minor,” are questions beyond the capacity 
of a jury or judge to détermine. See §§ 921.141 (6) (b), 
(f), (d) (Supp. 1976-1977).

He also argues that neither a jury nor a judge is ca-
pable of deciding how’ to weigh a defendant’s âge or de- 
termining whether he had a “significant history of prior 
criminal activity.” See §§ 921.141 (6) (g), (a) (Supp. 
1976-1977). In a similar vein the petitioner argues 
that it is not possible to make a rational détermination 
whether there are “sufficient” aggravating circumstances 
that are not outweighed by the mitigating circumstances, 
silice the state law assigns no spécifie weight to any of 
the various circumstances to be considered. See § 921.141 
(Supp. 1976-1977).

While these questions and decisions may be hard, 
they require no more line drawing than is commonly re- 
quired of a factfinder in a lawsuit. For example, juries 
hâve traditionally evaluated the validity of defenses such 
as insanity or reduced capacity, both of which involve 
the same considérations as some of the above-mentioned

allows for considération of nonstatutory aggravating factors. In 
the only case to approve such a practice, Sawyer v. State, 313 So. 
2d 680 (1975), the Florida court recast the trial court’s six non- 
statutory aggravating factors into four aggravating circumstances— 
two of them statutory. As noted earlier, it is unclear that. the 
Florida court would ever approve a death sentence based entirely 
on nonstatutory aggravating circumstances. See n. 8, supra.
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mitigating circumstances. While the various factors to 
be considered by the sentencing authorities do not hâve 
numerical weights assigned to them, the requirements 
of Furman are satisfied when the sentencing authority’s 
discrétion is guided and channeled by requiring examina-
tion of spécifie factors that argue in favor of or against 
imposition of the death penalty, thus eliminating total 
arbitrariness and capriciousness in its imposition.

The directions given to judge and jury by the Florida 
statute are sufficiently clear and précisé to enable the 
various aggravating circumstances to be weighed against 
the mitigating ones. As a resuit, the trial court’s sen-
tencing discrétion is guided and channeled by a System 
that focuses on the circumstances of each individual 
homicide and individual défendant in deciding whether 
the death penalty is to be imposed.

(c)
Finally, the Florida statute has a provision designed 

to assure that the death penalty will not be imposed 
on a capriciously selected group of convicted défendants. 
The Suprême Court of Florida reviews each death sen-
tence to ensure that similar results are reached in sim-
ilar cases.15

Nonetheless the petitioner attacks the Florida appel- 
late review process because the rôle of the Suprême 
Court of Florida in reviewing death sentences is neces-
sarily subjective and unpredictable. While it may be 
true that that court has not chosen to formulate a rigid 
objective test as its standard of review for ail cases, it 
does not follow that the appellate review process is in-
effective or arbitrary. In fact, it is apparent that the 
Florida court has undertaken responsibly to perform its 
function of death sentence review with a maximum of

15 State v. Dixon, 283 So. 2d, at 10.
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rationality and consistency. For example, it has sev- 
eral times compared the circumstances of a case under 
review with those of previous cases in which it has as- 
sessed the imposition of death sentences. See, e. g., Al- 
ford v. State, 307 So. 2d, at 445; Alvord v. State, 322 So. 
2d, at 540-541. By following this procedure the Florida 
court has in effect adopted the type of proportionality 
review mandated by the Georgia statute. Cf. Gregg N. 
Georgia, ante, at 204-206. And any suggestion that the 
Florida court engages in only cursory or rubber-stamp 
review of death penalty cases is totally controverted by 
the fact that it has vacated over one-third of the death 
sentences that hâve corne before it. See supra, at 253.1C

IV
Florida, like Georgia, has responded to Furman by 

enacting législation that passes constitutional muster. 
That législation provides that after a person is convicted 
of first-degree murder, there shall be an informed, 
focused, guided, and objective inquiry into the question 
whether he should be sentenced to death. If a death 
sentence is imposed, the sentencing authority articulâtes 
in writing the statutory reasons that led to its decision. 
Those reasons, and the evidence supporting them, are 
conscientiously reviewed by a court which, because of

16 The petitioner also argues that since the Florida Court does 
not review sentences of life imprisonment imposed in capital cases 
or sentences imposed in cases where a capital crime was charged 
but where the jury convicted of a lesser offense, it will hâve an 
unbalanced view of the way that the typical jury treats a murder 
case and it will affirm death sentences under circumstances where 
the vast majority of judges would hâve imposed a sentence of life 
imprisonment. As we noted in Gregg v. Georgia, ante, at 204 n. 56, 
this problem is not sufficient to raise a serious risk that the state 
capital-sentencing System will resuit in arbitrary and capricious 
imposition of the death penalty.
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its statewide jurisdiction, can assure consistency, fairness, 
and rationality in the evenhanded operation of the state 
law. As in Georgia, this System serves to assure that sen-
tences of death will not be “wantonly” or “freakishly” 
imposed. See Furman n . Georgia, 408 TJ. S., at 310 
(Stewart , J., concurring). Accordingly, the judgment 
before us is affirmed.

It is so ordered.

[For dissenting opinion of Mr . Justice  Brennan , see 
ante, p. 227.]

[For dissenting opinion of Mr . Justice  Marsh all , see 
ante, p. 231.]

Mr . Justi ce  White , with whom The  Chief  Justic e  
and Mr . Justice  Rehnquist  join, concurring in the 
judgment.

There is no need to repeat the statement of the facts 
of this case and of the statutory procedure under which 
the death penalty was imposed, both of which are de- 
scribed in detail in the opinion of Mr . Justice  Stew art , 
Mr . Just ice  Powell , and Mr . Justic e Stevens . I 
agréé with them, see Parts III-B (2) (a) and (b), ante, at 
255-258, that although the statutory aggravating and 
mitigating circumstances are not susceptible of mechani- 
cal application, they are by no means so vague and over- 
broad as to leave the discrétion of the sentencing au- 
thority unfettered. Under Florida law, the sentencing 
judge is required to impose the death penalty on ail first- 
degree murderers as to whom the statutory aggravating 
factors outweigh the mitigating factors. There is good 
reason to anticipate, then, that as to certain categories 
of murderers, the penalty will not be imposed freakishly 
or rarely but will be imposed with regularity; and con- 
sequently it cannot be said that the death penalty in
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Florida as to those categories has ceased “to be a crédible 
deterrent or measurably to contribute to any other end 
of punishment in the criminal justice System.” Furman 
v. Georgia, 408 U. S. 238, 311 (1972) (White , J., con-
curring). Accordingly, the Florida statutory scheme for 
imposing the death penalty does not run afoul of this 
Court’s holding in Furman n . Georgia.

For the reasons set forth in my opinion concurring in 
the judgmént in Gregg v. Georgia, ante, at 22-4-225, and 
my dissenting opinion in Roberts v. Louisiana, post, at 
348-350, this conclusion is not undercut by the possibility 
that some murderers may escape the death penalty solely 
through exercise of prosecutorial discrétion or executive 
clemency. For the reasons set forth in my dissenting 
opinion in Roberts v. Louisiana, post, at 350-356, I also 
reject petitioner’s argument that under the Eighth 
Amendment the death penalty may never be imposed 
under any circumstances.

I concur in the judgmént of affirmance.

Mr . Justi ce  Blackmu n , concurring in the judgmént.
I concur in the judgmént. See Furman v. Georgia, 408 

U. S. 238, 405-414 (1972) (Blackmun , J., dissenting), 
and id., at 375,414, and 465.
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JUREK v. TEXAS

CERTIORARI TO THE COURT OF CRIMINAL APPEALS OF TEXAS

No. 75-5394. Argued March 30, 1976—Decided July 2, 1976

Petitioner, who was convicted of murder and whose death sentence 
was upheld on appeal, challenges the constitutionality of the 
Texas procedures enacted after this Court’s decision in Furman 
v. Georgia, 408 U. S. 238. The new Texas Penal Code limits 
capital homicides to intentional and knowing murders committed 
in five situations. Texas also adopted a new capital-sentencing 
procedure, which requires the jury to answer the following three 
questions in a proceeding that takes place after a verdict finding 
a person guilty of one of the specified murder categories : 
(1) whether the conduct of the défendant causing the death 
was committed deliberately and with the reasonable expectation 
that the death would resuit ; (2) whether it is probable that the 
défendant would commit criminal acts of violence constituting a 
continuing threat to society; and (3) if raised by the evidence, 
whether the défendant’s conduct was an unreasonable response to 
the provocation, if any, by the deceased. If the jury finds that 
the State has proved beyond a reasonable doubt that the answer 
to each of the three questions is affirmative the death sentence 
is imposed; if it finds that the answer to any question is néga-
tive a sentence of life imprisonment results. The Texas Court 
of Criminal Appeals in this case indicated that it will interpret 
the “continuing threat to society” question to mean that the 
jury could consider various mitigating factors. Held: The judg-
ment is affirmed. Pp. 268-277; 277; 278-279; 279.

522 S. W. 2d 934, affirmed.
Mr . Just ice  Stewa rt , Mr . Just ice  Pow ell , and Mr . Just ic e  

Ste ve ns  concluded that:
1. The imposition of the death penalty is not per se cruel and 

unusual punishment in violation of the Eighth and Fourteenth 
Amendments. Gregg, ante, at 168-187. Pp. 268.

2. The Texas capital-sentencing procedures do not violate the 
Eighth and Fourteenth Amendments. Texas’ action in narrow- 
ing capital offenses to five categories in essence requires the jury 
to find the existence of a statutory aggravating circumstance be- 
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fore the death penalty may be imposed, thus requiring the sen- 
tencing authority to focus on the particularized nature of the 
crime. And, though the Texas statute does not explicitly speak 
of mitigating circumstances, it has been construed to embrace the 
jury’s considération of such circumstances. Thus, as in the cases 
of Gregg v. Georgia, ante, p. 153, and Proffitt v. Florida, ante, 
p. 242, the Texas capital-sentencing procedure guides and focuses 
the jury’s objective considération of the particularized circum-
stances of the individual offense and the individual offender be-
fore it can impose a sentence of death. The Texas law has thus 
eliminated the arbitrariness and caprice of the System invalidated 
in Furman. Petitioner’s contentions to the contrary are without 
substance. Pp. 268-276.

(a) His assertion that arbitrariness still pervades the entire 
Texas criminal justice System fundamentally misinterprets Furman. 
Gregg, ante, at 198-199. P. 274.

(b) Petitioner’s contention that the second statutory ques-
tion is unconstitutionally vague because it requires the prédiction 
of human behavior lacks merit. The jury’s task in answering that 
question is one that must commonly be performed throughout the 
American criminal justice System, and Texas law clearly satisfies 
the essential requirement that the jury hâve ail possible relevant 
information about the individual défendant. Pp. 274-276.

The  Chi ef  Just ic e concurred in the judgment. See Furman 
v. Georgia, supra, at 375 (Bur ge r , C. J., dissenting). P. 277.

Mr . Just ice  Whi te , joined by The  Chi ef  Jus ti ce  and Mr . 
Just ic e Reh nq ui st , concluded that under the revised Texas law 
the substantive crime of murder is narrowly defined and when 
murder occurs in one of the five circumstances detailed in the stat-
ute, the death penalty must be imposed if the jury makes the 
certain additional findings against the défendant. Petitioner’s 
contentions that unconstitutionally arbitrary or discretionary 
statutory features nevertheless remain are without substance, 
Roberts v. Louisiana, post, at 348-350 (Whi te , J., dissenting) ; 
Gregg v. Georgia, ante, at 224-225 (Whi te , J., concurring in 
judgment), as is his assertion that the Eighth Amendment forbids 
the death penalty under any and ail circumstances. Roberts v. 
Louisiana, post, at 350-356 (Whi te , J., dissenting). Pp. 278-279.

Mr . Just ice  Bla ck mun  concurred in the judgment. See Fur-
man v. Georgia, 408 U. S. 238, 405-414 (Bla ck mun , J., dissent-
ing), and id., at 375,414, and 465. P. 279.
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Judgment of the Court, and opinion of Ste wa rt , Pow el l , and 
Stev en s , JJ., announccd by Stev ens , J. Bur ge r , C. J., filed a 
statement concurring in the judgment, post, p. 277. Whi te , J., filed 
an opinion concurring in the judgment, in which Bur ge r , C. J., 
and Reh nq ui st , J., joincd, post, p. 277. Blac kmun , J., filed a 
statement concurring in the judgment, post, p. 279. Bre nn an , J., 
ante, p. 227, and Mar sha ll , J., ante, p. 231, filed dissenting opinions.

Anthony G. Amsterdam argued the cause for peti-
tioner. With him on the brief were Jack Greenberg, 
James M. Nabrit III, and Peggy C. Davis.

John L. Hill, Attorney General of Texas, argued the 
cause for respondent. With him on the brief were Bert 
W. Pluymen, Assistant Attorney General, and Jim D. 
Vollers.

Solicitor General Bork argued the cause for the United 
States as amicus curiae. With him on the brief was 
Deputy Solicitor General Randolph. William E. James, 
Assistant Attorney General, argued the cause for the 
State of California as amicus curiae. With him on the 
brief were Evelle J. Younger, Attorney General, and 
Jack R. Winkler, Chief Assistant Attorney General.*

Judgment of the Court, and opinion of Mr . Justi ce  
Stewart , Mr . Justice  Powell , and Mr . Justi ce  
Stevens , announced by Mr . Just ice  Stevens .

The issue in this case is whether the imposition of the 
sentence of death for the crime of murder under the law 
of Texas violâtes the Eighth and Fourteenth Amend- 
ments to the Constitution.

I
The petitioner in this case, Jerry Lane Jurek, was 

charged by indictment with the killing of Wendy Adams

* Arthur M. Michaelson filed a brief for Amnesty International as 
amicus curiae.
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“by choking and strangling her with his hands, and by 
drowning her in water by throwing her into a river . . . 
in the course of committing and attempting to commit 
kidnapping of and forcible râpe upon the said Wendy 
Adams.” 1

1 At the time of the charged offense, Texas law provided : 
“Whoever shall voluntarily kill any person within this State shall 
be guilty of murder. Murder shall be distinguished from every 
other species of homicide by the absence of circumstances which 
reduce the offense to négligent homicide or which excuse or justify 
the killing.” Tex. Penal Code, Art. 1256 (1973).

Under the new Texas Penal Code (effective Jan. 1, 1974), 
murder is now defined by § 19.02 (a) :
“A person commits an offense if he:
“(1) intentionally or knowingly causes the death of an individual; 
“(2) intends to cause serions bodily injury and commits an act 
clearly dangerous to human life that causes the death of an 
individual; or
“(3) commits or attempts to commit a felony, other than voluntary 
or involuntary manslaughter, and in the course of and in furtherance 
of the commission or attempt, or in immédiate flight from the 
commission or attempt, he commits or attempts to commit an 
act clearly dangerous to human life that causes the death of an 
individual.”

Texas law prescribed the punishment for murder as follows:
“(a) Except as provided in subsection (b) of this Article, the 
punishment for murder shall be confinement in the penitentiary for 
life or for any term of years not less than two.
“(b) The punishment for murder with malice aforethought shall be 
death or imprisonment for life if:

“(1) the person murdered a peace officer or fireman who was 
acting in the lawful discharge of an official duty and who the 
défendant knew was a peace officer or fireman;

“(2) the person intentionally committed the murder in the course 
of committing or attempting to commit kidnapping, burglary, rob-
bery, forcible râpe, or arson;

‘(3) the person committed the murder for rémunération or the 
promise of rémunération or employed another to commit the murder 
for rémunération or the promise of rémunération;
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The evidence at his trial consisted of incriminating 
statements made by the petitioner,2 the testimony of 
several people who saw the petitioner and the deceased 
during the day she was killed, and certain technical evi-
dence. This evidence established that the petitioner, 22 
years old at the time, had been drinking beer in the 
afternoon. He and two young friends later went driving 
together in his old pickup truck. The petitioner ex- 
pressed a desire for sexual relations with some young 
girls they saw, but one of his companions said the girls 
were too young. The petitioner then dropped his two 
friends off at a pool hall. He was next seen talking to 
Wendy, who was 10 years old, at a public swimming pool 
where her grandmother had left her to swim. Other 
witnesses testified that they later observed a man resem- 
bling the petitioner driving an old pickup truck through 
town at a high rate of speed, with a young blond girl 
standing screaming in the bed of the truck. The last 
witness who saw them heard the girl crying “help me,

“ (4) the person committed the murder while escaping or attempt-
ing to escape from a penal institution;

“(5) the person, while incarcerated in a penal institution, mur- 
dered another who was employed in the operation of the penal 
institution.
“(c) If the jury does not find beyond a reasonable doubt that the 
murder was committed under one of the circumstances or conditions 
enumerated in Subsection (b) of this Article, the défendant may be 
convicted of murder, with or without malice, under Subsection (a) 
of this Article or of any other lesser included offense.” Tex. Penal 
Code, Art. 1257 (1973).
Article 1257 has been superseded by § 19.03 of the new Texas 
Penal Code, which is substantially similar to Art. 1257.

2 The court held a separate hearing to détermine whether these 
statements were given voluntarily, and concluded that they were. 
The question of the voluntariness of the confessions was also sub- 
mitted to the jury. The Court of Criminal Appeals affirmed the 
admissibility of the statements. 522 S. W. 2d 934, 943 (1975).
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help me.” The witness tried to follow them, but lost 
them in traffic. According to the petitioner’s statement, 
he took the girl to the river, choked her,3 and threw her 
unconscious body in the river. Her drowned body was 
found downriver two days later.

At the conclusion of the trial the jury returned a 
verdict of guilty.

Texas law requires that if a défendant has been con- 
victed of a capital offense, the trial court must conduct 
a separate sentencing proceeding before the saine jury 
that tried the issue of guilt. Any relevant evidence may 
be introduced at this proceeding, and both prosecution 
and defense may présent argument for or against the 
sentence of death. The jury is then presented with two 
(sometimes three) questions,4 the answers to which dé-
termine whether a death sentence will be imposed.

During the punishment phase of the petitioner’s trial, 
several witnesses for the State testified to the petitioner’s 
bad réputation in the community. The petitioner’s 
father countered with testimony that the petitioner had 
always been steadily employed since he had left school 
and that he contributed to his family’s support.

The jury then considered the two statutory questions 
relevant to this case: (1) whether the evidence estab- 
lished beyond a reasonable doubt that the murder of the 
deceased was committed deliberately and with the rea-
sonable expectation that the death of the deceased or 
another would resuit, and (2) whether the evidence 
established beyond a reasonable doubt that there was

3 The petitioner originally stated that he started choking Wendy 
when she angered him by criticizing him and his brother for their 
drinking. In a later statement he said that he choked her after 
she refused to hâve sexual relations with him and started screaming.

4 See infra, at 269.
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a probability that the défendant would commit criminal 
acts of violence that would constitute a continuing threat 
to society. The jury unanimously answered “yes” to 
both questions, and the judge, therefore, in accordance 
with the statute, sentenced the petitioner to death. The 
Court of Criminal Appeals of Texas affirmed the judg-
ment. 522 S. W. 2d 934 (1975).

We granted certiorari, 423 U. S. 1082, to consider 
whether the imposition of the death penalty in this case 
violâtes the Eighth and Fourteenth Amendments of the 
United States Constitution.

II
The petitioner argues that the imposition of the death 

penalty under any circumstances is cruel and unusual 
punishment in violation of the Eighth and Fourteenth 
Amendments. We reject this argument for the reasons 
stated today in Gregg n . Georgia, ante, at 168-187.

III
A

After this Court held Texas’ System for imposing capital 
punishment unconstitutional in Branch v. Texas, decided 
with Furman v. Georgia, 408 U. S. 238 (1972), the 
Texas Législature narrowed the scope of its laws relating 
to capital punishment. The new Texas Penal Code 
limits capital homicides to intentional and knowing mur- 
ders committed in five situations: murder of a peace 
officer or fireman; murder committed in the course of 
kidnaping, burglary, robbery, forcible râpe, or arson; 
murder committed for rémunération; murder committed 
while escaping or attempting to escape from a penal 
institution; and murder committed by a prison inmate 
when the victim is a prison employée. See Tex. Penal 
Code § 19.03 (1974).
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In addition, Texas adopted a new capital-sentencing 
procedure. See Tex. Code Crim. Proc., Art. 37.071 
(Supp. 1975-1976). That procedure requires the jury 
to answer three questions in a proceeding that takes 
place subséquent to the return of a verdict finding a 
person guilty of one of the above categories of murder. 
The questions the jury must answer are these:

“(1) whether the conduct of the défendant that 
caused the death of the deceased was committed 
deliberately and with the reasonable expectation 
that the death of the deceased or another would 
resuit;

“(2) whether there is a probability that the de- 
fendant would commit criminal acts of violence that 
would constitute a continuing threat to society; 
and

“(3) if raised by the evidence, whether the con-
duct of the défendant in killing the deceased was 
unreasonable in response to the provocation, if any, 
by the deceased.” Art. 37.071 (b) (Supp. 1975- 
1976).

If the jury finds that the State has proved beyond 
a reasonable doubt that the answer to each of the three 
questions is yes, then the death sentence is imposed. If 
the jury finds that the answer to any question is no, then 
a sentence of life imprisonment results. Arts. 37.071 (c), 
(e) (Supp. 1975-1976).5 The law also provides for an 
expedited review by the Texas Court of Criminal Ap-
peals. See Art. 37.071 (f) (Supp. 1975-1976).

5 The jury eau answer “yes” only if ail members agréé; it can 
answer “no” if 10 of 12 members agréé. Art. 37.071 (d) (Supp. 
1975-1976). Texas law is unclear as to the procedure to be 
followed in the event that the jury is unable to answer the 
questions. See Vemon’s Texas Codes Ann.—Penal § 19.03, Practice 
Commentary, p. 107 (1974).
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The Texas Court of Criminal Appeals has thus far 
affirmed only two judgments imposing death sentences 
under its post-Furman law—in this case and in Smith v. 
State, No. 49,809 (Feb. 18, 1976) (rehearing pending; 
initially reported in advance sheet for 534 S. W. 2d but 
subsequently withdrawn from bound volume). In the 
présent case the state appellate court noted that its law 
“limits the circumstances under which the State may 
seek the death penalty to a small group of narrowly 
defined and particularly brutal offenses. This insures 
that the death penalty will only be imposed for the most 
serious crimes [and] . . . that [it] will only be imposed 
for the same type of offenses which occur under the same 
types of circumstances.” 522 S. W. 2d, at 939.

While Texas has not adopted a list of statutory aggra-
vating circumstances the existence of which can justify 
the imposition of the death penalty as hâve Georgia and 
Florida, its action in narrowing the categories of murders 
for which a death sentence may ever be imposed serves 
much the same purpose. See McGautha N. California, 
402 U. S. 183, 206 n. 16 (1971); Model Penal Code 
§ 201.6, Comment 3, pp. 71-72 (Tent. Draft No. 9, 1959). 
In fact, each of the five classes of murders made capital 
by the Texas statute is encompassed in Georgia and 
Florida by one or more of their statutory aggravating 
circumstances. For example, the Texas statute requires 
the jury at the guilt-determining stage to consider 
whether the crime was committed in the course of a 
particular felony, whether it was committed for hire, or 
whether the défendant was an inmate of a penal institu-
tion at the time of its commission. Cf. Gregg v. Georgia, 
ante, at 165-166, n. 9; Proffitt v. Florida, ante, at 248- 
249, n. 6. Thus, in essence, the Texas statute requires 
that the jury find the existence of a statutory aggravating 
circumstance before the death penalty may be imposed.
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So far as considération of aggravating circumstances is 
concerned, therefore, the principal différence between 
Texas and the other two States is that the death penalty 
is an available sentencing option—even potentially—for a 
smaller class of murders in Texas. Otherwise the stat- 
utes are similar. Each requires the sentencing authority 
to focus on the particularized nature of the crime.

But a sentencing System that allowed the jury to con- 
sider only aggravating circumstances would almost cer- 
tainly fall short of providing the individualized sentenc-
ing détermination that we today hâve held in Woodson v. 
North Carolina, post, at 303-305, to be required by the 
Eighth and Fourteenth Amendments. For such a System 
would approach the mandatory laws that we today hold 
unconstitutional in Woodson and Roberts v. Louisiana, 
post, p. 325.6 A jury must be allowed to consider on the 
basis of ail relevant evidence not only why a death sen-
tence should be imposed, but also why it should not be 
imposed.

Thus, in order to meet the requirement of the Eighth 
and Fourteenth Amendments, a capital-sentencing Sys-
tem must allow the sentencing authority to consider 
mitigating circumstances. In Gregg v. Georgia, we today 
hold constitutionally valid a capital-sentencing System

6 When the drafters of the Model Penal Code considered a pro-
posai that would hâve simply listed aggravating factors as sufficient 
reasons for imposition of the death penalty, they found the proposai 
unsatisfactory :

“Such an approach has the disadvantage, however, of according 
disproportionate significance to the énumération of aggravating cir-
cumstances when what is rationally necessary is . . . the balancing 
of any aggravations against any mitigations that appear. The object 
sought is better attained, in our view, by requiring a finding that 
an aggravating circumstance has been established and a finding 
that there are no substantial mitigating circumstances.” Model 
Penal Code §201.6, Comment 3, p. 72 (Tent. Draft No. 9, 1959) 
(emphasis in original).
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that directs the jury to consider any mitigating factors, 
and in Proffitt v. Florida we likewise hold constitutional 
a System that directs the judge and advisory jury to 
consider certain enumerated mitigating circumstances. 
The Texas statute does not explicitly speak of mitigating 
circumstances; it directs only that the jury answer three 
questions. Thus, the constitutionality of the Texas pro-
cedures turns on whether the enumerated questions allow 
considération of particularized mitigating factors.

The second Texas statutory question7 asks the jury 
to détermine “whether there is a probability that the 
défendant would commit criminal acts of violence that 
would constitute a continuing threat to society” if he 
were not sentenced to death. The Texas Court of Crim-
inal Appeals has yet to define precisely the meanings of 
such terms as “criminal acts of violence” or “continuing 
threat to society.” In the présent case, however, it indi- 
cated that it will interpret this second question so as to 
allow a défendant to bring to the jury’s attention what- 
ever mitigating circumstances he may be able to show:

“In determining the likelihood that the défendant 
would be a continuing threat to society, the jury 

7 The Texas Court of Criminal Appeals has not yet construed 
the first and third questions (which are set out in the text, supra, 
at 269) ; thus it is as yet undetermined whether or not the jury’s 
considération of those questions would properly include considéra-
tion of mitigating circumstances. In at least some situations the 
questions could, however, comprehend such an inquiry. For 
example, the third question asks whether the conduct of the défendant 
was unreasonable in response to any provocation by the deceased. 
This might be construed to allow the jury to consider circumstances 
which, though not sufficient as a defense to the crime itself, might 
nevertheless hâve enough mitigating force to avoid the death 
penalty—a claim, for example, that a woman who hired an assassin 
to kill her husband was driven to it by his continued cruelty to 
her. We cannot, however, construe the statute; that power is 
reserved to the Texas courts.
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could consider whether the défendant had a signifi- 
cant criminal record. It could consider the range 
and severity of his prior criminal conduct. It could 
further look to the âge of the défendant and whether 
or not at the time of the commission of the offense 
he was acting under duress or under the domination 
of another. It could also consider whether the de- 
fendant was under an extreme form of mental or 
emotional pressure, something less, perhaps, than 
insanity, but more than the émotions of the aver-
age man, however inflamed, could withstand.” 522 
S. W. 2d, at 939-940.

In the only other case in which the Texas Court of 
Criminal Appeals has upheld a death sentence, it focused 
on the question of whether any mitigating factors were 
présent in the case. See Smith v. State, No. 49,809 
(Feb. 18, 1976). In that case the state appellate court 
examined the sufficiency of the evidence to see if a “yes” 
answer to question 2 should be sustained. In doing so 
it examined the defendant’s prior conviction on narcotics 
charges, his subséquent failure to attempt to rehabilitate 
himself or obtain employment, the fact that he had not 
acted under duress or as a resuit of mental or emotional 
pressure, his apparent willingness to kill, his lack of 
remorse after the killing, and the conclusion of a psy- 
chiatrist that he had a sociopathic personality and that 
his patterns of conduct would be the same in the future 
as they had been in the past.

Thus, Texas law essentially requires that one of five 
aggravating circumstances be found before a défendant 
can be found guilty of capital murder, and that in con- 
sidering whether to impose a death sentence the jury 
may be asked to consider whatever evidence of mitigat-
ing circumstances the defense can bring before it. It 
thus appears that, as in Georgia and Florida, the Texas
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capital-sentencing procedure guides and focuses the 
jury’s objective considération of the particularized cir-
cumstances of the individual offense and the individual 
offender before it can impose a sentence of death.

B
As in the Georgia and Florida cases, however, the peti-

tioner contends that the substantial legislative changes 
that Texas made in response to this Court’s Furman 
decision are no more than cosmetic in nature and hâve 
in fact not eliminated the arbitrariness and caprice of 
the System held in Furman to violate the Eighth and 
Fourteenth Amendments.8

(1)
The petitioner first asserts that arbitrariness still per- 

vades the en tire criminal justice System of Texas—from 
the prosecutor’s decision whether to charge a capital 
offense in the first place and then whether to engage 
in plea bargaining, through the jury’s considération of 
lesser included offenses, to the Governor’s ultimate power 
to commute death sentences. This contention funda- 
mentally misinterprets the Furman decision, and we 
reject it for the reasons set out in our opinion today 
in Gregg v. Georgia, ante, at 199.

(2)
Focusing on the second statutory question that Texas 

requires a jury to answer in considering whether to 
impose a death sentence, the petitioner argues that it 
is impossible to predict future behavior and that the 
question is so vague as to be meaningless. It is, of 
course, not easy to predict future behavior. The fact 
that such a détermination is difîicult, however, does not 

8 See Branch n . Texas, decided with Furman v. Georgia, 408 
U. S. 238 (1972).
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mean that it cannot be made. Indeed, prédiction of 
future criminal conduct is an essential element in many 
of the decisions rendered throughout our criminal justice 
System. The decision whether to admit a défendant to 
bail, for instance, must often turn on a judge’s prédiction 
of the defendant’s future conduct? And any sentencing 
authority must predict a convicted person’s probable 
future conduct when it engages in the process of deter- 
mining what punishment to impose.10 For those sen- 
tenced to prison, these same prédictions must be made 
by parole authorities.11 The task that a Texas jury

9 See, e. g., American Bar Association Project on Standards for 
Criminal Justice, Pretrial Release § 5.1 (a) (Approved Draft 1968) : 
“It should be presumed that the défendant is entitled to be released 
on order to appear or on his own recognizance. The presumption 
may be overcome by a finding that there is substantial risk of non- 
appearance .... In capital cases, the défendant may be detained 
pending trial if the facts support a finding that the défendant is 
likely to commit a serious crime, intimidate witnesses or otherwise 
interfère with the administration of justice or will flee if released.”

10 See, e. g., id., Sentencing Alternatives and Procedures § 2.5 (c) : 
“A sentence not involving total confinement is to be preferred in 
the absence of affirmative reasons to the contrary. Examples of 
legitimate reasons for the sélection of total confinement in a given 
case are:

“(i) Confinement is necessary in order to protect the public 
from further criminal activity by the défendant . . . .”

A similar conclusion was reached by the drafters of the Model 
Penal Code:

“The Court shall deal with a person who has been convicted of 
a crime without imposing sentence of imprisonment unless, having 
regard to the nature and circumstances of the crime and the history, 
character and condition of the défendant, it is of the opinion that 
his imprisonment is necessary for protection of the public because:

“(a) there is undue risk that during the period of a suspended 
sentence or probation the défendant will commit another crime.” 
Model Penal Code §7.01 (1) (Proposed Official Draft 1962).

11 See, e. g., id., § 305.9 (1) :
“Whenever the Board of Parole considère the first release of a 
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must perform in answering the statutory question in 
issue is thus basically no different from the task per-
formed countless times each day throughout the Ameri-
can System of criminal justice. What is essential is that 
the jury hâve before it ail possible relevant information 
about the individual défendant whose fate it must déter-
mine. Texas law clearly assures that ail such evidence 
will be adduced.

IV
We conclude that Texas’ capital-sentencing proce-

dures, like those of Georgia and Florida, do not violate 
the Eighth and Fourteenth Amendments. By narrow- 
ing its définition of capital murder, Texas has essentially 
said that there must be at least one statutory aggravat-
ing circumstance in a first-degree murder case before a 
death sentence may even be considered. By authorizing 
the defense to bring before the jury at the separate 
sentencing hearing whatever mitigating circumstances 
relating to the individual défendant can be adduced, 
Texas has ensured that the sentencing jury will hâve 
adéquate guidance to enable it to perform its sentencing 
function. By providing prompt judicial review of the 
jury’s decision in a court with statewide jurisdiction, 
Texas has provided a means to promote the evenhanded, 
rational, and consistent imposition of death sentences 
under law. Because this System serves to assure that 
sentences of death will not be “wantonly” or “freakishly” 
imposed, it does not violate the Constitution. Furman 
v. Georgia, 408 U. S., at 310 (Stewart , J., concurring).

prisoner who is eligible for release on parole, it shall be the policy 
of the Board to order his release, unless the Board is of the opinion 
that his release should be deferred because:

“(a) there is substantial risk that he will not conform to the 
conditions of parole . . . .”
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Accordingly, the judgment of the Texas Court of Crim- 
inal Appeals is affirmed.

It is so ordered.

[For dissenting opinion of Mr . Justice  Brennan , see 
ante, p. 227.]

[For dissenting opinion of Mr . Justice  Marsh all , see 
ante, p. 231. ]

Mr . Chief  Justice  Burger , concurring in judgment.
I concur in the judgment. See Furman v. Georgia, 408 

U. S. 238, 375 (1972) (Burger , C. J., dissenting).

Mr . Justi ce  White , with whom The  Chief  Justice  
and Mr . Just ice  Rehnqui st  join, concurring in the 
judgment.

Following the invalidation of the Texas capital pun-
ishment statute in Branch v. Texas, decided with Fur-
man v. Georgia, 408 U. S. 238 (1972), the Texas Législa-
ture re-enacted the death penalty for five types of mur-
der, including murders committed in the course of certain 
félonies and required that it be imposed providing that, 
after returning a guilty verdict in such murder cases and ' 
after a sentencing proceeding at which ail relevant evi-
dence is admissible, the jury answers two questions in 
the affirmative—and a third if raised by the evidence:

“(1) whether the conduct of the défendant that 
caused the death of the deceased was committed de- 
liberately and with the reasonable expectation that 
the death of the deceased or another would resuit;

“(2) whether there is a probability that the de- 
fendant would commit criminal acts of violence that 
would constitute a continuing threat to society; and

“(3) if raised by the evidence, whether the conduct 
of the défendant in killing the deceased was unrea- 
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sonable in response to the provocation, if any, by the 
deceased.” Tex. Code Crim. Proc., Art. 37.071 (b) 
(Supp. 1975-1976).

The question in this case is whether the death penalty 
imposed on Jerry Lane Jurek for the crime of felony 
murder may be carried out consistently with the Eighth 
and Fourteenth Amendments.

The opinion of Mr . Just ice  Stew art , Mr . Justice  
Powell , and Mr . Justic e  Steve ns  describes, and I shall 
not repeat, the facts of the crime and proceedings leading 
to the imposition of the death penalty when the jury 
unanimously gave its affirmative answers to the relevant 
questions posed in the judge’s post-verdict instructions. 
I also agréé with that opinion that the judgment of the 
Texas Court of Criminal Appeals, which affirmed the 
conviction and judgment, must be affirmed here. 522 
S. W. 2d 934 (1975).

For the reasons stated in my dissent in Roberts v. 
Louisiana, post, at 350-356, I cannot conclude that the 
Eighth Amendment forbids the death penalty under any 
and ail circumstances. I also cannot agréé with peti-
tioner’s other major contention that under the new Texas 
statute and the State’s criminal justice System in general, 
the criminal jury and other law enforcement officers ex-
ercise such a range of discrétion that the death penalty 
will be imposed so seldom, so arbitrarily, and so freak- 
ishly that the new statute suffers from the infirmities 
which Branch v. Texas found in its predecessor. Under 
the revised law, the substantive crime of murder is de- 
fined; and when a murder occurs in one of the five cir-
cumstances set out in the statute, the death penalty 
must be imposed if the jury also makes the certain ad- 
ditional findings against the défendant. Petitioner 
daims that the additional questions upon which the 
death sentence dépends are so vague that in essence the 
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jury possesses standardless sentencing power; but I 
agréé with Justices  Stewar t , Powell , and Stevens  that 
the issues posed in the sentencing proceeding hâve a 
common-sense core of meaning and that criminal juries 
should be capable of understanding them. The statute 
does not extend to juries discretionary power to dispense 
mercy, and it should not be assumed that juries will dis- 
obey or nullify their instructions. As of February of this 
year, 33 persons, including petitioner, had been sentenced 
to death under the Texas murder statute. I cannot con- 
clude at this juncture that the death penalty under this 
System will be imposed so seldom and arbitrarily as to 
serve no useful penological function and hence fall within 
reach of the decision announced by five Members of the 
Court in Furman v. Georgia.

Nor, for the reasons I hâve set out in Roberts, post, 
at 348-350, and Gregg, ante, at 224-225, am I convinced 
that this conclusion should be modified because of the 
alleged discrétion which is exercisable by other major 
functionaries in the State’s criminal justice System. Fur- 
thermore, as Justic es  Stewart , Powell , and Steve ns  
state and as the Texas Court of Criminal Appeals has 
noted, the Texas capital punishment statute limits the 
imposition of the death penalty to a narrowly defined 
group of the most brutal crimes and aims at limiting its 
imposition to similar offenses occurring under similar cir-
cumstances. 522 S. W. 2d, at 939.

I concur in the judgment of affirmance.

Mr . Justice  Blackm un , concurring in the judgment.
I concur in the judgment. See Furman v. Georgia, 408 

U. S. 238, 405-414 (1972) (Blackmu n , J., dissenting), 
and id., at 375, 414, and 465.
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WOODSON ET AL. v. NORTH CAROLINA

CERTIORARI TO THE SUPREME COURT OF NORTH CAROLINA

No. 75-5491. Argued Match 31, 1976—Decided July 2, 1976

Following this Court’s decision in Furman v. Georgia, 408 U. S. 
238, the North Carolina law that previously had provided that 
in cases of first-degree murder the jury in its unbridled discrétion 
eould choose whether the convicted défendant should be sen- 
tenced to death or life imprisonment was changed to make the 
death penalty mandatory for that crime. Petitioners, whose 
convictions of first-degree murder and whose death sentences under 
the new statute were upheld by the Suprême Court of North 
Carolina, hâve challenged the statute’s constitutionality. Held: 
The judgment is reversed insofar as it upheld the death sentences, 
and the case is remanded. Pp. 285-305 ; 305-306 ; 306.

287 N. C. 578, 215 S. E. 2d 607, reversed and remanded.
Mr . Just ice  Stew art , Mr . Justi ce  Pow ell , and Mr . Just ic e  

Stev en s concluded that North Carolina’s mandatory death sen-
tence statute violâtes the Eighth and Fourteenth Amendments. 
Pp. 285-305.

(a) The Eighth Amendment serves to assure that the State’s 
power to punish is “exercised within the limits of civilized stand-
ards,” Trop v. Dulles, 356 U. S. 86, 100 (plurality opinion), and 
central to the application of the Amendment is a détermination of 
contemporary standards regarding the infliction of punishment, 
Gregg v. Georgia, ante, at 176-182. P. 288.

(b) Though at the time the Eighth Amendment was adopted, 
ail the States provided mandatory death sentences for specified 
offenses, the reaction of jurons and legislators to the harshness of 
those provisions has led to the replacement of automatic death 
penalty statutes with discretionary jury sentencing. The two 
crucial indicators of evolving standards of decency respecting the 
imposition of punishment in our society—jury déterminations and 
legislative enactments—conclusively point to the répudiation of 
automatic death sentences. “The belief no longer prevails that 
every offense in a like legal category calls for an identical pun-
ishment without regard to the past life and habits of a particular 
offender,” Williams v. New York, 337 U. S. 241, 247. North 
Carolina’s mandatory death penalty statute for first-degree mur-



WOODSON v. NORTH CAROLINA 281

280 Syllabus

der, which resulted from the state législature^ adoption of the 
State Suprême Court’s analysis that Furman required the sev- 
erance of the discretionary feature of the old law, is a constitu- 
tionally impermissible departure from contemporary standards re- 
specting imposition of the unique and irretrievable punishment 
of death. Pp. 289-301.

(c) The North Carolina statute fails to provide a constitution- 
ally tolerable response to Furman’s rejection of unbridled jury 
discrétion in the imposition of capital sentences. Central to the 
limited holding in that case was the conviction that vesting a 
jury with standardless sentencing power violated the Eighth 
and Fourteenth Amendments, yet that constitutional deficiency 
is not eliminated by the mère formai removal of ail sentencing 
power from juries in capital cases. In view of the historié rec-
ord, it may reasonably be assumed that many juries under man- 
datory statutes will continue to consider the grave conséquences 
of a conviction in reaching a verdict. But the North Carolina 
statute provides no standards to guide the jury in determining 
which murderers shall live and which shall die. Pp. 302-303.

(d) The respect for human dignity underlying the Eighth 
Amendment, Trop v. Dulles, supra, at 100 (plurality opinion), 
requires considération of aspects of the character of the individual 
offender and the circumstances of the particular offense as a con- 
stitutionally indispensable part of the process of imposing the 
ultimate punishment of death. The North Carolina statute im- 
permissibly treats ail persons convicted of a designated offense 
not as uniquely individual human beings, but as members of a 
faceless, undifferentiated mass to be subjected to the blind inflic-
tion of the death penalty. Pp. 303-305.

Mr . Just ic e Bren na n  concurred in the judgment for the rea- 
sons stated in his dissenting opinion in Gregg n . Georgia, ante, 
p. 227. P. 305.

Mr . Justi ce  Mar sha ll , being of the view that death is a cruel 
and unusual punishment forbidden by the Eighth and Fourteenth 
Amendments, concurred in the judgment. Gregg v. Georgia, ante, 
p. 231 (Mars hal l , J., dissenting). P. 306.

Judgment of the Court, and opinion of Stewa rt , Pow el l , and 
Ste ve ns , JJ., announced by Stewa rt , J. Bre nna n , J., post, p. 
305, and Mar sha ll , J., post, p. 306, filed statements concurring 
in the judgment. Whit e , J., filed a dissenting opinion, in which 
Bur ge r , C. J., and Reh nq ui st , J., joined, post, p. 306. Blac kmun ,
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J., filed a dissenting statement, post, p. 307. Reh nq ui st , J., filed a 
dissenting opinion, post, p. 308.

Anthony G. Amsterdam argued the cause for petition-
ers. With him on the brief were Jack Greenberg, James 
M. Nabrit III, Peggy C. Davis, Adam Stein, Charles L. 
Becton, Edward H. McCormick, and W. A. Johnson.

Sidney S. Eagles, Jr., Spécial Deputy Attorney Gen-
eral of North Carolina, argued the cause for respondent. 
With him on the brief were Rufus L. Edmisten, Attor-
ney General, James E. Magner, Jr., Assistant Attorney 
General, Jean A. Benoy, Deputy Attorney General, and 
Noël L. Allen and David S. Crump, Associate Attorneys 
General.

Solicitor General Bork argued the cause for the United 
States as amicus curiae. With him on the brief was 
Deputy Solicitor General Randolph. William E. James, 
Assistant Attorney General, argued the cause for the 
State of California as amicus curiae. With him on the 
brief were Evelle J. Younger, Attorney General, and Jack 
R. Winkler, Chief Assistant Attorney General.*

Judgment of the Court, and opinion of Mr . Justi ce  
Stewart , Mr . Justi ce  Powell , and Mr . Justi ce  
Stevens , announced by Mr . Just ice  Stewart .

The question in this case is whether the imposition of 
a death sentence for the crime of first-degree murder un-
der the law of North Carolina violâtes the Eighth and 
Fourteenth Amendments.

I
The petitioners were convicted of first-degree murder 

as the resuit of their participation in an armed robbery

*Arthur M. Michaelson filed a brief for Amnesty International 
as amicus curiae.
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of a convenience food store, in the course of which the 
cashier was killed and a customer was seriously wounded. 
There were four participants in the robbery: the peti- 
tioners James Tyrone Woodson and Luby Waxton and 
two others, Leonard Tucker and Johnnie Lee Carroll. 
At the petitioners’ trial Tucker and Carroll testified for 
the prosecution after having been permitted to plead 
guilty to lesser offenses; the petitioners testified in their 
own defense.

The evidence for the prosecution established that the 
four men had been discussing a possible robbery for 
some time. On the fatal day Woodson had been drink- 
ing heavily. About 9:30 p. m., Waxton and Tucker came 
to the trader where Woodson was staying. When 
Woodson came out of the trader, Waxton struck him 
in the face and threatened to kill him in an effort to 
make him sober up and corne along on the robbery. The 
three proceeded to Waxton’s trader where they met Car-
roll. Waxton armed himself with a nickel-plated der- 
ringer, and Tucker handed Woodson a rifle. The four 
then set out by automobile to rob the store. Upon ar- 
riving at their destination Tucker and Waxton went 
into the store while Carroll and Woodson remained in the 
car as lookouts. Once inside the store, Tucker purchased 
a package of cigarettes from the woman cashier. Waxton 
then also asked for a package of cigarettes, but as the 
cashier approached him he pulled the derringer out of his 
hip pocket and fatally shot her at point-blank range. 
Waxton then took the money tray from the cash register 
and gave it to Tucker, who carried it out of the store, 
pushing past an entering customer as he reached the door. 
After he was outside, Tucker heard a second shot from 
inside the store, and shortly thereafter Waxton emerged, 
carrying a handful of paper money. Tucker and Wax-
ton got in the car and the four drove away.
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The petitioners’ testimony agreed in large part with 
this version of the circumstances of the robbery. It dif- 
fered diametrically in one important respect: Waxton 
claimed that he never had a gun, and that Tucker had 
shot both the cashier and the customer.

During the trial Waxton asked to be allowed to plead 
guilty to the same lesser offenses to which Tucker had 
pleaded guilty,1 but the soliciter refused to accept the 
pleas.2 Woodson, by contrast, maintained throughout 
the trial that he had been coerced by Waxton, that he 
wàè therefore innocent, and that he would not consider 
pleading guilty to any offense.

The petitioners were found guilty on ail charges,3 and, 
as was required by statute, sentenced to death. The 
Suprême Court of North Carolina affirmed. 287 N. C. 
578, 215 S. E. 2d 607 (1975). We granted certiorari, 
423 U. S. 1082 (1976), to consider whether the imposi-
tion of the death penalties in this case comports with

1 Tucker had been allowed to plead guilty to charges of accessory 
after the fact to murder and to armed robbery. He was sentenced 
to 10 years’ imprisonment on the first charge, and to not less 
than 20 years nor more than 30 years on the second, the sentences 
to run concurrently.

2 The soliciter gave no reason for refusing to accept Waxton’s 
offer to plead guilty to a lesser offense. The Suprême Court of 
North Carolina, in finding that the soliciter had not abused his 
discrétion, noted:
“The evidence that Waxton planned and directed the robbery and 
that he fired the shots which killed Mrs. Butler and wounded 
Mr. Stancil is overwhelming. No extenuating circumstances gave 
the soliciter any incentive to accept the plea he tendered at the 
close of the State’s evidence.” 287 N. C. 578, 595-596, 215 S. E. 
2d 607, 618 (1975).

3 In addition to first-degree murder, both petitioners were found 
guilty of armed robbery. Waxton was also found guilty of assault 
with a deadly weapon with intent to kill, a charge arising from the 
wounding of the customer.
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the Eighth and Fourteenth Amendments to the United 
States Constitution.

II
The petitioners argue that the imposition of the death 

penalty under any circumstances is cruel and unusual 
punishment in violation of the Eighth and Fourteenth 
Amendments. We reject this argument for the reasons 
stated today in Gregg v. Georgia, ante, at 168-187.

III
At the time of this Court’s decision in Furman v. 

Georgia, 408 U. S. 238 (1972), North Carolina law pro-
vided that in cases of first-degree murder, the jury in its 
unbridled discrétion could choose whether the convicted 
défendant should be sentenced to death or to life im-
prisonment.4 After the Furman decision the Suprême 
Court of North Carolina in State v. Waddell, 282 N. C. 
431, 194 S. E. 2d 19 (1973), held unconstitutional the 
provision of the death penalty statute that gave the jury 
the option of returning a verdict of guilty without cap-

4 The murder statute in effect in North Carolina until April 
1974 read as follows:
“§ 14—17. Murder in the first and second degree defined; punish-
ment.—A murder which shall be perpetrated by means of poison, 
lying in wait, imprisonment, starving, torture, or by any other 
kind of willful, deliberate and premeditated killing, or which shall 
be committed in the perpétration or attempt to perpetrate any 
arson, râpe, robbery, burglary or other felony, shall be deemed to 
be murder in the first degree and shall be punished with death: 
Provided, if at the time of rendering its verdict in open court, the 
jury shall so recommend, the punishment shall be imprisonment for 
life in the State’s prison, and the court shall so instruct the jury. 
Ail other kinds of murder shall be deemed murder in the second 
degree, and shall be punished with imprisonment of not less than 
two nor more than thirty years in the State’s prison.” N. C. Gen. 
Stat. §14-17 (1969).
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ital punishment, but held further that this provision was 
severable so that the statute survived as a mandatory 
death penalty law.5

The North Carolina General Assembly in 1974 fol- 
lowed the court’s lead and enacted a new statute that 
was essentially unchanged from the old one except that 
it made the death penalty mandatory. The statute now 
reads as follows:

“Murder in the first and second degree defined; 
punishment.—A murder which shall be perpetrated 
by means of poison, lying in wait, imprisonment, 
starving, torture, or by any other kind of willful, 
deliberate and premeditated killing, or which shall 
be committed in the perpétration or attempt to per- 
petrate any arson, râpe, robbery, kidnapping, bur- 
glary or other felony, shall be deemed to be murder 
in the first degree and shall be punished with death. 
Ail other kinds of murder shall be deemed murder 
in the second degree, and shall be punished by im-
prisonment for a term of not less than two years nor 
more than life imprisonment in the State’s prison.” 
N. C. Gen. Stat. §14-17 (Cum. Supp. 1975).

It was under this statute that the petitioners, who 
committed their crime on June 3, 1974, were tried, con- 
victed, and sentenced to death.

North Carolina, unlike Florida, Georgia, and Texas, 
has thus responded to the Furman decision by making 
death the mandatory sentence for ail persons convicted 

5 The court characterized the effect of the statute without the 
invalid provision as follows:
“Upon the return of a verdict of guilty of any such offense, the 
court must pronounce a sentence of death. The punishment to be 
imposed for these capital félonies is no longer a discretionary ques-
tion for the jury and therefore no longer a proper subject for an 
instruction by the judge.” 282 N. C., at 445, 194 S. E. 2d, at 28-29.
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of first-degree murder.6 In ruling on the constitution- 
ality of the sentences imposed on the petitioners under 
this North Carolina statute, the Court now addresses for 
the first time the question whether a death sentence re- 
turned pursuant to a law imposing a mandatory death 
penalty for a broad category of homicidal offenses7 con- 
stitutes cruel and unusual punishment within the mean- 
ing of the Eighth and Fourteenth Amendments.8 The 
issue, like that explored in Furman, involves the proce-
dure employed by the State to select persons for the 
unique and irréversible penalty of death.9

6 North Carolina also has enacted a mandatory death sentence 
statute for the crime of first-degree râpe. N. C. Gen. Stat. § 14-21 
(Cum. Supp. 1975).

7 This case does not involve a mandatory death penalty statute 
limited to an extremely narrow category of homicide, such as murder 
by a prisoner serving a life sentence, defined in large part in terms of 
the character or record of the offender. We thus express no opinion 
regarding the constitutionality of such a statute. See n. 25, infra.

8 The Eighth Amendment’s proscription of cruel and unusual pun-
ishments has been held to be applicable to the States through the 
Fourteenth Amendment. See Robinson v. California, 370 U. S. 
660 (1962).

The Court’s decision in Furman v. Georgia, 408 U. S. 238 (1972), 
involved statutes providing for jury discrétion in the imposition of 
death sentences. Several members of the Court in Furman ex- 
pressly declined to state their views regarding the constitutionality 
of mandatory death sentence statutes. See id., at 257 (Douglas, J., 
concurring) ; id., at 307 (Ste wa rt , J., concurring) ; id., at 310-311 
(Whi te , J., concurring).

9 The petitioners here, as in the other four death penalty cases be- 
fore the Court, contend that their sentences were imposed in viola-
tion of the Constitution because North Carolina has failed to elimi- 
nate discrétion from ail phases of its procedure for imposing capital 
punishment. We hâve rejected similar daims today in Gregg, Prof- 
fitt, and Jurek. The mandatory nature of the North Carolina death 
penalty statute for first-degree murder présents a different ques-
tion under the Eighth and Fourteenth Amendments.
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A
The Eighth Amendment stands to assure that the 

State’s power to punish is “exercised within the limits 
of civilized standards.” Trop v. Dulles, 356 U. S. 86, 100 
(1958) (plurality opinion). See id., at 101; Weems v. 
United States, 217 U. S. 349, 373, 378 (1910) ; Louisiana 
ex rel. Francis v. Resweber, 329 U. S. 459, 468-469 (1947) 
(Frankfurter, J., concurring) ;10 Robinson v. California, 
370 U. S. 660, 666 (1962) ; Furman v. Georgia, 408 U. S., 
at 242 (Douglas, J., concurring) ; id., at 269-270 (Bren -
nan , J., concurring) ; id., at 329 (Marshall , J., con-
curring) ; id., at 382-383 (Burger , C. J., dissenting) ; 
id., at 409 (Blackmun , J., dissenting) ; id., at 428-429 
(Powell , J., dissenting). Central to the application of 
the Amendment is a détermination of contemporary 
standards regarding the infliction of punishment. As 
discussed in Gregg v. Georgia, ante, at 176-182, indicia 
of sociétal values identified in prior opinions include 
history and traditional usage,11 legislative enactments,12 
and jury déterminations.13

10 Mr. Justice Frankfurter contended that the Eighth Amendment 
did not apply to the States through the Fourteenth Amendment. He 
believed, however, that the Due Process Clause of the Fourteenth 
Amendment itself “expresses a demand for civilized standards.” 
Louisiana ex rel. Francis v. Resweber, 329 U. S., at 468 (concurring 
opinion).

11 See Trop v. Dulles, 356 U. S. at 99 (plurality opinion) (dictum). 
See also Furman v. Georgia, supra, at 291 (Bre nn an , J., 
concurring).

12 See Weems v. United States, 217 U. S. 349, 377 (1910) (noting 
that the punishment of cadena temporal at issue in that case had “no 
fellow in American législation”) ; Furman v. Georgia, supra, at 
436-437 (Pow el l , J., dissenting) ; Gregg v. Georgia, ante, at 179-181.

13 See Witherspoon v. Illinois, 391 U. S. 510, 519, and n. 15 (1968) ; 
McGautha v. California, 402 U. S. 183, 201-202 (1971); Fur-
man v. Georgia, supra, at 388 (Bur ge r , C. J., dissenting); id., at 
439-441 (Pow ell , J., dissenting) (“Any attempt to discem, there-
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In order to provide a frame for assessing the relevancy 
of these factors in this case we begin by sketching the 
history of mandatory death penalty statutes in the 
United States. At the time the Eighth Amendment was 
adopted in 1791, the States uniformly foliowed the com- 
mon-law practice of making death the exclusive and 
mandatory sentence for certain specified offenses.14 Al- 
though the range of capital offenses in the American 
Colonies was quite limited in comparison to the more 
than 200 offenses then punishable by death in England,15 
the Colonies at the time of the Révolution imposed 
death sentences on ail persons convicted of any of a 
considérable number of crimes, typically including at 
a minimum, murder, treason, piracy, arson, râpe, rob- 
bery, burglary, and sodomy.16 As at common law, ail 
homicides that were not involuntary, provoked, justified, 
or excused constituted murder and were automatically 
punished by death.17 Almost from the outset jurors 
reacted unfavorably to the harshness of mandatory death 
sentences.18 The States initially responded to this ex- 

fore, where prevailing standards of decency lie must take careful 
account of the jury’s response to the question of capital 
punishment”).

14 See H. Bedau, The Death Penalty in America 5-6, 15, 27-28 
(rev. ed. 1967) (hereafter Bedau).

15 See id., at 1-2; R. Bye, Capital Punishment in the United 
States 1-2 (1919) (hereafter Bye).

See Bedau 6; Bye 2-3 (most New England Colonies made 
12 offenses capital; Rhode Island, with 10 capital crimes, was 
the “mildest of ail of the colonies”) ; Hartung, Trends in the 
Use of Capital Punishment, 284 Annals of Am. Academy of Pol. 
and Soc. Sci. 8, 10 (1952) (“The English colonies in-this country 
had from ten to eighteen capital offenses”).

17 See Bedau 23-24.
18 See id., at 27 ; Knowlton, Problems of Jury Discrétion in Capi-

tal Cases, 101 U. Pa. L. Rev. 1099, 1102 (1953); Mackey, The 
Inutility of Mandatory Capital Punishment: An Historical Note, 
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pression of public dissatisfaction with mandatory stat- 
utes by limiting the classes of capital offenses.19

This reform, however, left unresolved the problem 
posed by the not infrequent refusai of juries to cou- 
vict murderers rather than subject them to automatic 
death sentences. In 1794, Pennsylvania attempted to 
alleviate the undue severity of the law by confining 
the mandatory death penalty to “murder of the first 
degree” encompassing ail “wilful, deliberate and pre- 
meditated” killings. Pa. Laws 1794 c. 1766.20 Other 
jurisdictions, including Virginia and Ohio, soon enacted 
similar measures, and within a génération the practice 
spread to most of the States.21

Despite the broad acceptance of the division of mur-
der into degrees, the reform proved to be an unsatisfac- 
tory means of identifying persons appropriately punish- 
able by death. Although its failure was due in part to 
the amorphous nature of the controlling concepts of will-

54 B. U. L. Rev. 32 (1974); McGautha v. California, supra, at 
198-199; Andres v. United States, 333 U. S. 740, 753 (1948) 
(Frankfurter, J., concurring); Winston v. United States, 172 U. S. 
303, 310 (1899).

19 See Bye 5. During the colonial period, Pennsylvania in 1682 
under the Great Law of William Penn limited capital punishment 
to murder. Following Penn’s death in 1718, however, Pennsyl-
vania greatly expanded the number of capital offenses. See 
Hartung, supra, n. 16, at 9-10.

Many States during the early 19th century significantly reduced 
the number of crimes punishable by death. See Davis, The Move- 
ment to Abolish Capital Punishment in America, 1787-1861, 63 
Am. Hist. Rev. 23, 27, and n. 15 (1957).

20 See Bedau 24.
21 See ibid.; Davis, supra, at 26-27, n. 13. By the late 1950’s, 

some 34 States had adopted the Pennsylvania formulation, and only 
10 States retained a single category of murder as defined at common 
law. See American Law Institute, Model Penal Code § 201.6, 
Comment 2, p. 66 (Tent. Draft No. 9, 1959).
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fulness, deliberateness, and préméditation,22 a more fun- 
damental weakness of the reform soon became apparent. 
Juries continued to find the death penalty inappropriate 
in a significant number of first-degree murder cases and 
refused to return guilty verdicts for that crime.23

The inadequacy of distinguishing between murderers 
solely on the basis of legislative criteria narrowing the 
définition of the capital offense led the States to grant 
juries sentencing discrétion in capital cases. Tennessee 
in 1838, foliowed by Alabama in 1841, and Louisiana in 
1846, were the first States to abandon mandatory death 
sentences in favor of discretionary death penalty stat-
utes.24 This flexibility remedied the harshness of man-
datory statutes by permitting the jury to respond to 
mitigating factors by withholding the death penalty. 
By the turn of the century, 23 States and the Fédéral 
Government had made death sentences discretionary for 
first-degree murder and other capital offenses. During 
the next two décades 14 additional States replaced their 
mandatory death penalty statutes. Thus, by the end 
of World War I, ail but eight States, Hawaii, and the 
District of Columbia either had adopted discretionary 
death penalty schemes or abolished the death penalty 
altogether. By 1963, ail of these remaining jurisdic-

22 See McGautha v. California, supra, at 198-199.
23 See Bedau 27; Mackey, supra, n. 18; McGautha v. California, 

supra, at 199.
24 See Tenn. Laws 1837-1838, c. 29; Ala. Laws 1841; La. Laws 

1846, Act No. 139. See also W. Bowers, Executions in America 7 
(1974).

Prior to the Tennessee reform in 1838, Maryland had changed 
from a mandatory to an optional death sentence for the crimes of 
treason, râpe, and arson. Md. Laws 1809, c. 138. For a time 
during the early colonial period Massachusetts, as part of its 
“Capitall Lawes” of 1636, apparently had a nonmandatory provi-
sion for the crime of râpe. See Bedau 28.
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lions had replaced their automatic death penalty stat-
utes with discretionary jury sentencing.25

The history of mandatory death penalty statutes in

25 See Bowers, supra, at 7—9 (Table 1—2 sets forth the date 
each State adopted discretionary jury sentencing) ; Brief for United 
States as Amicus Curiae in McGautha v. California, O. T. 1970, 
No. 70-203, App. B (listing statutes in each State initially intro- 
ducing discretionary jury sentencing in capital cases), App. C (list-
ing state statutes in force in 1970 providing for discretionary 
jury sentencing in capital murder cases).

Prior to this Court’s 1972 decision in Furman v. Georgia, 408 
U. S. 238, there remained a handful of obscure statutes scattered 
among the penal codes in varions States that required an automatic 
death sentence upon conviction of a specified offense. These 
statutes applied to such esoteric crimes as trainwrecking resulting in 
death, perjury in a capital case resulting in the execution of an in-
nocent person, and treason against a state govemment. See Bedau 
46-47 (1964 compilation). The most prévalent of these statutes 
dealt with the crime of treason against state govermnents. Ibid. It 
appears that no one has ever been prosecuted under these or other 
state treason laws. See Hartung, supra, n. 16, at 10. See also 
T. Sellin, The Death Penalty, A Report for the Model Penal 
Code Project of the American Law Institute 1 (1959) (discussing 
the Michigan statute, subsequently repealed in 1963, and the North 
Dakota statute). Several States retained mandatory death sen-
tences for perjury in capital cases resulting in the execution 
of an innocent person. Data covering the years from 1930 to 1961 
indicate, however, that no State employed its capital perjury 
statute during that period. See Bedau 46.

The only category of mandatory death sentence statutes that ap_ 
pears to hâve had any relevance to the actual administration of the 
death penalty in the years preceding Furman concemed the crimes 
of murder or assault with a deadly weapon by a life-term prisoner. 
Statutes of this type apparently existed in five States in 1964. See 
id., at 46-47. In 1970, only five of the more than 550 prisoners 
under death sentence across the country had been sentenced under 
a mandatory death penalty statute. Those prisoners had ail been 
convicted under the California statute applicable to assaults by life- 
term prisoners. See Brief For NAACP Legal Defense and Educa- 
tional Fund, Inc., et al., as Amici Curiae in McGautha n . California, 
O. T. 1970, No. 70-203, p. 15 n. 19. We hâve no occasion in
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the United States thus reveals that the practice of sen-
tencing to death ail persons convicted of a particular 
offense has been rejected as unduly harsh and unwork- 
ably rigid. The two crucial indicators of evolving stand-
ards of decency respecting the imposition of punish-
ment in our society—jury déterminations and legislative 
enactments—both point conclusively to the répudiation 
of automatic death sentences. At least since the Révo-
lution, American jurors hâve, with some regularity, dis- 
regarded their oaths and refused to convict défendants 
where a death sentence was the automatic conséquence 
of a guilty verdict. As we hâve seen, the initial move- 
ment to reduce the number of capital offenses and to 
separate murder into degrees was prompted in part by 
the reaction of jurors as well as by reformers who ob- 
jected to the imposition of death as the penalty for 
any crime. Nineteenth century journalists, statesmen, 
and jurists repeatedly observed that jurors were often 
deterred from convicting palpably guilty men of first- 
degree murder under mandatory statutes.26 Thereafter, 
continuing evidence of jury réluctance to convict persons 
of capital offenses in mandatory death penalty jurisdic- 
tions resulted in legislative authorization of discretion- 
ary jury sentencing—by Congress for fédéral crimes in 
1897,27 by North Carolina in 1949,26 and by Congress for 
the District of Columbia in 1962.20

this case to examine the constitutionality of mandatory death 
sentence statutes applicable to prisoners serving life sentences.

20 See Mackey, supra, n. 18.
27 See H. R. Rep. No. 108, 54th Cong., Ist Sess., 2 (1896) 

(noting that the modification of the fédéral capital statutes to 
make the death penalty discretionary was in harmony with “a 
growing public sentiment,” quoting H. R. Rep. No. 545, 53d 
Cong., 2d Sess., 1 (1894)) ; S. Rep. No. 846, 53d Cong., 3d Sess. 
(1895).

[Footnotes 28 and 29 are on p. 294]
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As we hâve noted today in Gregg y. Georgia, ante, at 
179-181, legislative measures adopted by the people’s 
chosen représentatives weigh heavily in ascertaining con-

28 See Report of the Spécial Commission for the Improvement of 
the Administration of Justice, North Carolina, Popular Government 
13 (Jan. 1949).

29 See unpublished Hearings on S. 138 before the Subcommittee on 
the Judiciary of the Senate Committee on the District of Columbia 
19-20 (May 17, 1961) (testimony of Sen. Keating). Data com- 
piled by a former United States Attorney for the District of 
Columbia indicated that juries convicted défendants of first-degree 
murder in only 12 of the 60 jury trials for first-degree murder 
held in the District of Columbia between July 1, 1953, and Feb- 
ruary 1960. Ibid. The conviction rate was “substantially below 
the general average in prosecuting other crimes.” Id., at 20. The 
lower conviction rate was attributed to the réluctance of jurors to 
impose the harsh conséquences of a first-degree murder conviction 
in cases where the record might justify a lesser punishment. 
Ibid. See McCafferty, Major Trends in the Use of Capital Punish-
ment, 1 Am. Crim. L. Q. No. 2, pp. 9, 14-15 (1963) (discussing 
a similar study of first-degree murder cases in the District of Colum-
bia during the period July 1, 1947, through June 30, 1958).

A study of the death penalty submitted to the American Law In- 
stitute noted that juries in Massachusetts and Connecticut had “for 
many years” resorted to second-degree murder convictions to avoid 
the conséquences of those States’ mandatory death penalty statutes 
for first-degree murder, prior to their replacement with discretionary 
sentencing in 1951. See Sellin, supra, n. 25, at 13.

A 1973 Pennsylvania legislative report surveying the available 
literature analyzing mandatory death sentence statutes concluded:

“Although the data collection techniques in some instances are 
weak, the uniformity of the conclusions in substantiating what these 
authors termed ‘jury nullification’ (i. e. refusai to convict because of 
the required penalty) is impressive. Authors on both sides of the 
capital punishment debate reached essentially the same conclusions. 
Authors writing about the mandatory death penalty who wrote in 
1892 reached the same conclusions as persons writing in the 1950’s 
and 1960’s.” McCloskey, A Review of the Literature Contrasting 
Mandatory and Discretionary Systems of Sentencing Capital Cases, 
in Report of the Govemor’s Study Commission on Capital Punish-
ment 100, 101 (Pa., 1973).
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temporary standards of decency. The consistent course 
charted by the state législatures and by Congress since 
the middle of the past century demonstrates that the 
aversion of jurors to mandatory death penalty statutes 
is shared by society at large.30

Still further evidence of the incompatibility of manda-
tory death penalties with contemporary values is pro-
vided by the results of jury sentencing under discretion- 
ary statutes. In Witherspoon v. Illinois, 391 U. S. 510 
(1968), the Court observed that “one of the most im-
portant functions any jury can perform” in exercising its 
discrétion to choose “between life imprisonment and 
capital punishment” is “to maintain a link between con-
temporary community values and the penal System.” 
Id., at 519, and n. 15. Varions studies indicate that even 
in first-degree murder cases juries with sentencing dis-
crétion do not impose the death penalty “with any great 
frequency.” H. Kalven & H. Zeisel, The American 
Jury 436 (1966).31 The actions of sentencing juries sug-

30 Not only hâve mandatory death sentence laws for murder been 
abandoned by législature after législature since Tennessee replaced 
its mandatory statute 138 years ago, but, with a single exception, no 
State prior to this Court’s Furman decision in 1972 ever returned 
to a mandatory scheme after adopting discretionary sentencing. 
See Bedau 30; Bowers, supra, n. 29, at 9. Vermont, which first 
provided for jury discrétion in 1911, was apparently prompted to re- 
turn to mandatory sentencing by a “véritable crime wave of twenty 
murders” in 1912. See Bedau 30. Vermont reinstituted discre-
tionary jury sentencing in 1957.

31 Data compiled on discretionary jury sentencing of persons con- 
victed of capital murder reveal that the penalty of death is gen- 
erally imposed in less than 20% of the cases. See Furman v. Geor-
gia, 408 U. S., at 386-387, n. 11 (Bur ge r , C. J., dissenting); 
id., at 435-436, n. 19 (Pow ell , J., dissenting) ; Brief for Petitioner 
in Aikens v. California, O. T. 1971, No. 68-5027, App. F (collect- 
ing data from a number of jurisdictions indicating that the per-
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gest that under contemporary standards of decency 
death is viewed as an inappropriate punishment for a 
substantial portion of convicted first-degree murderers. 

Although the Court has never ruled on the constitu- 
tionality of mandatory death penalty statutes, on several 
occasions dating back to 1899 it has commented upon 
our society’s aversion to automatic death sentences. In 
Winston v. United States, 172 U. S. 303 (1899), the 
Court noted that the “hardship of punishing with death 
every crime coming within the définition of murder at 
common law, and the réluctance of jurors to concur in a 
capital conviction, hâve induced American législatures, in 
modem times, to allow some cases of murder to be pun-
ished by imprisonment, instead of by death.” Id., at 
310.32 Fifty years after Winston, the Court underscored 
the marked transformation in our attitudes toward man-
datory sentences: “The belief no longer prevails that 
every offense in a like legal category calls for an identical

centage of death sentences in many States was well below 20%). 
Statistics compiled by the Department of Justice show that only 
66 convicted murderers were sentenced to death in 1972. See Law 
Enforcement Assistance Administration, Capital Punishment, 1971— 
1972, Table 7a (National Prisoner Statistics Bulletin Dec. 1974). 
(The figure does not include persons retained in local facilities dur- 
ing the pendency of their appeals.)

82 Later, in Andres v. United States, Mr. Justice Frankfurter ob- 
served that the 19th century movement leading to the passage 
of législation providing for discretionary sentencing in capital cases 
“was impelled both by ethical and humanitarian arguments against 
capital punishment, as well as by the practical considération that 
jurors were reluctant to bring in verdicts which inevitably called for 
its infliction.” 333 U. S., at 753 (concurring opinion). The Court 
in Andres noted that the decision of Congress at the end of 
the 19th century to replace mandatory death sentences with dis-
cretionary jury sentencing for fédéral capital crimes was prompted 
by “[d]issatisfaction over the harshness and antiquity of the fédéral 
criminal laws.” Id., at 747-748, n. 11.
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punishment without regard to the past life and habits of 
a particular offender. This whole country has traveled 
far from the period in which the death sentence was an 
automatic and commonplace resuit of convictions . . . .” 
Williams v. New York, 337 U. S. 241, 247 (1949).

More recently, the Court in McGautha v. California, 
402 U. S. 183 (1971), detailed the évolution of discre- 
tionary imposition of death sentences in this country, 
prompted by what it termed the American “rébellion 
against the common-law rule imposing a mandatory 
death sentence on ail convicted murderers.” Id., at 198. 
See id., at 198-202. Perhaps the one important factor 
about evolving social values regarding capital punish-
ment upon which the Members of the Furman Court 
agreed was the accuracy of McGautha1 s assessment of 
our Nation’s rejection of mandatory death sentences. 
See Furman v. Georgia, 408 U. S., at 245-246 (Douglas, 
J., concurring) ; id., at 297-298 (Brennan , J., concur-
ring) ; id., at 339 (Marsh all , J., concurring) ; id., at 
402-403 (Burger , C. J., with whom Blackm un , Powell , 
and Rehnquis t , JJ., joined, dissenting) ; id., at 413 
(Black mun , J., dissenting). Mr . Justice  Blackmu n , 
for example, emphasized that législation requiring an 
automatic death sentence for specified crimes would be 
“régressive and of an antique mold” and would mark 
a return to a “point in our criminology [passed beyond] 
long ago.” Ibid. The  Chief  Just ice , speaking for 
the four dissenting Justices in Furman, discussed the 
question of mandatory death sentences at some length:

“I had thought that nothing was clearer in history, 
as we noted in McGautha one year ago, than the 
American abhorrence of The common-law rule im-
posing a mandatory death sentence on ail convicted 
murderers.’ 402 U. S., at 198. As the concurring 
opinion of Mr . Just ice  Marsh all  shows, [408
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U. S.,] at 339, the 19th century movement away 
from mandatory death sentences marked an enlight- 
ened introduction of flexibility into the sentencing 
process. It recognized that individual culpability is 
not always measured by the category of the crime 
committed. This change in sentencing practice was 
greeted by the Court as a humanizing development. 
See Winston v. United States, 172 U. S. 303 (1899) ; 
cf. Calton v. Utah, 130 U. S. 83 (1889). See also 
Andres v. United States, 333 U. S. 740, 753 (1948) 
(Frankfurter, J., concurring).” Id., at 402.

Although it seems beyond dispute that, at the time of 
the Furman decision in 1972, mandatory death penalty 
statutes had been renounced by American juries and 
législatures, there remains the question whether the 
mandatory statutes adopted by North Carolina and a 
number of other States following Furman évincé a sud- 
den reversai of sociétal values regarding the imposition 
of capital punishment. In view of the persistent and 
unswerving legislative rejection of mandatory death pen-
alty statutes beginning in 1838 and continuing for more 
than 130 years until Furman;'-' it seems évident that the 
posA-Furman enactments reflect attempts by the States 
to retain the death penalty in a form consistent with the 
Constitution, rather than a renewed sociétal acceptance 
of mandatory death sentencing.34 The fact that some

33 See n. 30, supra.
34 A study of public opinion poils on the death penalty concludcd 

that “despitc the increasing approval for the death penalty reflected 
in opinion poils during the last decade, there is evidence that many 
people supporting the general idea of capital punishment want its 
administration to dépend on the circumstances of the case, the 
character of the défendant, or both.” Vidmar & Ellsworth, Pub-
lic Opinion and the Death Penalty, 26 Stan. L. Rev. 1245, 1267 
(1974). One poil discussed by the authors revealed that a “sub- 
stantial majority” of persons opposed mandatory capital punish- 
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States hâve adopted mandatory measures following Fur-
man while others hâve legislated standards to guide jury 
discrétion appears attributable to diverse readings of 
this Court’s multi-opinioned decision in that case.35

A brief examination of the background of the current 
North Carolina statute serves to reaffirm our assessment 
of its limited utility as an indicator of contemporary 
values regarding mandatory death sentences. Before 
1949, North Carolina imposed a mandatory death sen-
tence on any person convicted of râpe or first-degree 
murder. That year, a study commission created by the 
state législature recommended that juries be granted dis-
crétion to recommend life sentences in ail capital cases:

“We propose that a recommendation of mercy by 
the jury in capital cases automatically carry with 
it a life sentence. Only three other States now 
hâve the mandatory death penalty and we believe 
its rétention will be definitely harmful. Quite fre- 
quently, juries refuse to convict for râpe or first 
degree murder because, from ail the circumstances, 
they do not believe the défendant, although guilty, 
should suffer death. The resuit is that verdicts are 
returned hardly in harmony with evidence. Our .

ment. Id., at 1253. Moreover, the public through the jury Sys-
tem has in recent years applied the death penalty in anything but 
a mandatory fashion. See n. 31, supra.

35 The fact that, as Mr . Just ic e Reh nq ui st ’s dissent properly 
notes, some States “preferred mandatory capital punishment to no 
capital punishment at ail,” post, at 313, is entitled to some weight. 
But such an artificial choice merely establishes a desire for some 
form of capital punishment; it is hardly “utterly inconsistent with 
the notion that [those States] regarded mandatory capital sentenc-
ing as beyond ‘evolving standards of decency.’ ” Ibid. It says 
no more about contemporary values than would the decision of 
a State, thinking itself faced with a choice between a barbarous pun-
ishment and no punishment at ail, to choose the former.
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proposai is already in effect in respect to the crimes 
of burglary and arson. There is much testimony 
that it has proved bénéficiai in such cases. We 
think the law can now be broadened to include ail 
capital crimes.” Report of the Spécial Commission 
For the Improvement of the Administration of Jus-
tice, North Carolina, Popular Government 13 (Jan. 
1949).

The 1949 session of the General Assembly of North 
Carolina adopted the proposed modifications of its râpe 
and murder statutes. Although in subséquent years nu- 
merous bills were introduced in the législature to limit 
further or abolish the death penalty in North Carolina, 
they were rejected as were two 1969 proposais to return 
to mandatory death sentences for ail capital offenses. 
See State v. Waddell, 282 N. C., at 441, 194 S. E. 2d, at 
26 (opinion of the court) ; id., at 456-457, 194 S. E. 2d, 
at 32-33 (Bobbitt, C. J., concurring in part and dissent-
ing in part).

As noted, supra, at 285-286, when the Suprême Court 
of North Carolina analyzed the constitutionality of the 
State’s death penalty statute following this Court’s de-
cision in Furman, it severed the 1949 proviso authorizing 
jury sentencing discrétion and held that “the remainder 
of the statute with death as the mandatory punish-
ment . . . remains in full force and effect.” State N. 
Waddell, supra, at 444-445, 194 S. E. 2d, at 28. The 
North Carolina General Assembly then followed the 
course found constitutional in Waddell and enacted a 
first-degree murder provision identical to the mandatory 
statute in operation prior to the authorization of jury 
discrétion. The State’s brief in this case relates that 
the législature sought to remove “ail sentencing discré-
tion [so that] there could be no successful Furman 
based attack on the North Carolina statute.”
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It is now well established that the Eighth Amendment 
draws much of its meaning from “the evolving standards 
of decency that mark the progress of a maturing so-
ciety.” Trop v. Dulles, 356 U. S., at 101 (plurality 
opinion). As the above discussion makes clear, one of 
the most significant developments in our society’s 
treatment of capital punishment has been the rejection 
of the common-law practice of inexorably imposing a 
death sentence upon every person convicted of a speci- 
fied offense. North Carolina’s mandatory death penalty 
statute for first-degree murder départs markedly from 
contemporary standards respecting the imposition of the 
punishment of death and thus cannot be applied con- 
sistently with the Eighth and Fourteenth Amendments’ 
requirement that the State’s power to punish “be exer- 
cised within the limits of civilized standards.” Id., at 
100.36

3G Dissenting opinions in this case and in Roberts v. Louisiane,, post, 
p. 325, argue that this conclusion is “simply mistaken” because the 
American rejection of mandatory death sentence statutes might 
possibly be ascribable to “some maverick juries or jurors.” Post, at 
309, 313 (Reh nq ui st , J., dissenting). See Roberts v. Louisiane, 
post, at 361 (Whi te , J., dissenting). Since acquittais no less than 
convictions required unanimity and citizens with moral réservations 
concerning the death penalty were regularly excluded from capital 
juries, it seems hardly conceivable that the persistent refusai of 
American juries to convict palpably guilty défendants of capital 
offenses under mandatory death sentence statutes merely “repre- 
sented the intransigence of only a small minority” of jurors. Post, 
at 312 (Reh nq ui st , J., dissenting). Moreover, the dissenting opin-
ions simply ignore the expérience under discretionary death sentence 
statutes indicating that juries reflecting contemporary community 
values, Witherspoon v. Illinois, 391 U. S., at 519, and n. 15, found 
the death penalty appropriate for only a small minority of con-
victed first-degree murderers. See n. 31, supra. We think it évi-
dent that the uniform assessment of the historical record by Mem- 
bers of this Court beginning in 1899 in Winston v. United States, 
172 U. S. 303 (1899), and continuing through the dissenting opin-
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B
A separate deficiency of North Carolina’s mandatory 

death sentence statute is its failure to provide a consti- 
tutionally tolerable response to Furman’s rejection of 
unbridled jury discrétion in the imposition of capital sen-
tences. Central to the limited holding in Furman was 
the conviction that the vesting of standardless sentencing 
power in the jury violated the Eighth and Fourteenth 
Amendments. See Furman v. Georgia, 408 U. S., at 309- 
310 (Stew art , J., concurring) ; id., at 313 (White , J., 
concurring) ; cf. id., at 253-257 (Douglas, J., concur-
ring). See also id., at 398-399 (Burger , C. J., dissent- 
ing). It is argued that North Carolina has remedied 
the inadequacies of the death penalty statutes held un- 
constitutional in Furman by withdrawing ail sentencing 
discrétion from juries in capital cases. But when one 
considers the long and consistent American expérience 
with the death penalty in first-degree murder cases, it 
becomes évident that mandatory statutes enacted in re-
sponse to Furman hâve simply papered over the problem 
of unguided and unchecked jury discrétion.

As we hâve noted in Part III-A, supra, there is gen-
eral agreement that American juries hâve persistently 
refused to convict a significant portion of persons charged 
with first-degree murder of that offense under mandatory 
death penalty statutes. The North Carolina study com-
mission, supra, at 299-300, reported that juries in that 
State “[q]uite frequently” were deterred from rendering 
guilty verdicts of first-degree murder because of the enor- 
mity of the sentence automatically imposed. Moreover,

ions of The  Chi ef  Just ice  and Mr . Just ic e  Bla ck mun  four years 
ago in Furman, see supra, at 296-298, and n. 32, provides a far more 
cogent and persuasive explanation of the American rejection of 
mandatory death sentences than do the spéculations in today’s 
dissenting opinions.
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as a matter of historié fact, juries operating under discre- 
tionary sentencing statutes hâve consistently returned 
death sentences in only a minority of first-degree murder 
cases.37 In view of the historié record, it is only reason-
able to assume that many juries under mandatory stat-
utes will continue to consider the grave conséquences of 
a conviction in reaching a verdict. North Carolina’s 
mandatory death penalty statute provides no standards to 
guide the jury in its inévitable exercise of the power to 
détermine which first-degree murderers shall live and 
which shall die. And there is no way under the North 
Carolina law for the judiciary to check arbitrary and ca- 
pricious exercise of that power through a review of death 
sentences.38 Instead of rationalizing the sentencing proc-
ess, a mandatory scheme may well exacerbate the prob- 
lem identified in Furman by resting the penalty déter-
mination on the particular jury’s willingness to act 
lawlessly. While a mandatory death penalty statute 
may reasonably be expected to increase the number of 
persons sentenced to death, it does not fulfill Furman’s 
basic requirement by replacing arbitrary and wanton 
jury discrétion with objective standards to guide, regu- 
larize, and make rationally reviewable the process for 
imposing a sentence of death.

C
A third constitutional shortcoming of the North Car-

olina statute is its failure to allow the particularized 
considération of relevant aspects of the character and 
record of each convicted défendant before the imposition 
upon him of a sentence of death. In Furman, members 
of the Court acknowledged what cannot fairly be de- 
nied—that death is a punishment different from ail other

37 See n. 31. supra.
38 See Gregg v. Georgia, ante, at 204-206.
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sanctions in kind rather than degree. See 408 U. S., 
at 286-291 (Brennan , J., concurring); id., at 306 
(Stew art , J., concurring). A process that accords no !
significance to relevant facets of the character and record ।
of the individual ofïender or the circumstances of the |
particular offense excludes from considération in fixing ।
the ultimate punishment of death the possibility of com- j
passionate or mitigating factors stemming from the di-
verse frailties of humankind. It treats ail persons con- 
victed of a designated offense not as uniquely individual 
human beings, but as members of a faceless, undifferen- 
tiated mass to be subjected to the blind infliction of the 
penalty of death.

This Court has previously recognized that “[f]or the 
détermination of sentences, justice generally requires 
considération of more than the particular acts by which 
the crime was committed and that there be taken into 
account the circumstances of the offense together with 
the character and propensities of the offender.” Penn-
sylvania ex rel. Sullivan v. Ashe, 302 U. S. 51, 55 (1937). 
Considération of both the offender and the offense in 
order to arrive at a just and appropriate sentence has 
been viewed as a progressive and humanizing develop-
ment. See Williams v. New York, 337 U. S., at 247-249; 
Furman v. Georgia, 408 U. S., at 402-403 (Burger , C. J., 
dissenting). While the prevailing practice of individ- 
ualizing sentencing déterminations generally reflects sim- 
ply enlightened policy rather than a constitutional im-
pérative, we believe that in capital cases the fundamental 
respect for humanity underlying the Eighth Amendment, 
see Trop N. Dulles, 356 U. S., at 100 (plurality opinion), 
requires considération of the character and record of 
the individual offender and the circumstances of the 
particular offense as a constitutionally indispensable 
part of the process of inflicting the penalty of death.
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This conclusion rests squarely on the predicate that 
the penalty of death is qualitatively different from a sen-
tence of imprisonment, however long. Death, in its 
finality, differs more from life imprisonment than a 100- 
year prison term differs from one of only a year or two. 
Because of that qualitative différence, there is a corre- 
sponding différence in the need for reliability in the dé-
termination that death is the appropriate punishment 
in a spécifie case.39

For the reasons stated, we conclude that the death 
sentences imposed upon the petitioners under North Car- 
olina’s mandatory death sentence statute violated the 
Eighth and Fourteenth Amendments and therefore must 
be set aside.40 The judgment of the Suprême Court of 
North Carolina is reversed insofar as it upheld the death 
sentences imposed upon the petitioners, and the case is 
remanded for further proceedings not inconsistent with 
this opinion.

It is so ordered.

Mr . Justice  Brennan , concurring in the judgment.
For the reasons stated in my dissenting opinion in 

Gregg v. Georgia, ante, p. 227, I concur in the judgment 

39 Mr . Jus ti ce  Reh nq ui st ’s dissenting opinion proceeds on the 
faulty premise that if, as we hold in Gregg v. Georgia, ante, p. 153, 
the penalty of death is not invariably a cruel and unusual punish-
ment for the crime of murder, then it must be a proportionate and 
appropriate punishment for any and every murderer regardless of 
the circumstances of the crime and the character and record of 
the offender. See post, at 322-324.

40 Our détermination that the death sentences in this case were 
imposed under procedures that violated constitutional standards 
makes it unnecessary to reach the question whether imposition of 
the death penalty on petitioner Woodson would hâve been so dis-
proportionate to the nature of his involvement in the capital 
offense as independently to violate the Eighth and Fourteenth 
Amendments. See Gregg v. Georgia, ante, at 187.
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that sets aside the death sentences imposed under the 
North Carolina death sentence statute as violative of 
the Eighth and Fourteenth Amendments.

Mr . Justice  Marsh all , concurring in the judgment.
For the reasons stated in my dissenting opinion in 

Gregg v. Georgia, ante, p. 231, I am of the view that the 
death penalty is a cruel and unusual punishment for- 
bidden by the Eighth and Fourteenth Amendments. I 
therefore concur in the Court’s judgment.

Mr . Just ice  White , with whom The  Chief  Justice  
and Mr . Justice  Rehnquist  join, dissenting.

Following Furman v. Georgia, 408 U. S. 238 (1972), 
the North Carolina Suprême Court considered the effect 
of that case on the North Carolina criminal statutes 
which imposed the death penalty for first-degree murder 
and other crimes but which provided that “if at the time 
of rendering its verdict in open court, the jury shall so 
recommend, the punishment shall be imprisonment for 
life in the State’s prison, and the court shall so instruct 
the jury.” State v. Waddell, 282 N. C. 431, 194 S. E. 
2d 19 (1973), determined that Furman v. Georgia invali- 
dated only the proviso giving the jury the power to limit 
the penalty to life imprisonment and that thenceforward 
death was the mandatory penalty for the specified capital 
crimes. Thereafter N. C. Gen. Stat. § 14-17 was 
amended to eliminate the express dispensing power of the 
jury and to add kidnaping to the underlying félonies 
for which death is the specified penalty. As amended in 
1974, the section reads as follows:

“A murder which shall be perpetrated by means 
of poison, lying in wait, imprisonment, starving, tor-
ture, or by any other kind of willful, deliberate and 
premeditated killing, or which shall be committed
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in the perpétration or attempt to perpetrate any 
arson, râpe, robbery, kidnapping, burglary or other 
felony, shall be deemed to be murder in the first 
degree and shall be punished with death. Ail other 
kinds of murder shall be deemed murder in the sec-
ond degree, and shall be punished by imprisonment 
for a term of not less than two years nor more than 
life imprisonment in the State’s prison.”

It was under this statute that the petitioners in this case 
were convicted of first-degree murder and the mandatory 
death sentences imposed.

The facts of record and the proceedings in this case 
leading to petitioners’ convictions for first-degree murder 
and their death sentences appear in the opinion of Mr . 
Justi ce  Stewart , Mr . Justice  Powell , and Mr . Justic e  
Steve ns . The issues in the case are very similar, if not 
identical, to those in Roberts v. Lomsiana, post, p. 325. 
For the reasons stated in my dissenting opinion in that 
case, I reject petitioners’ arguments that the death pen-
alty in any circumstances is a violation of the Eighth 
Amendment and that the North Carolina statute, al- 
though making the imposition of the death penalty 
mandatory upon proof of guilt and a verdict of first- 
degree murder, will nevertheless resuit in the death 
penalty being imposed so seldom and arbitrarily that it is 
void under Furman n . Georgia. As is also apparent from 
my dissenting opinion in Roberts v. Louisiana, I also dis- 
agree with the two additional grounds which the plurality 
sua sponte offers for invalidating the North Carolina 
statute. I would affirm the judgment of the North Caro-
lina Suprême Court.

Mr . Justi ce  Blackm un , dissenting.
I dissent for the reasons set forth in my dissent in 

Furman v. Georgia, 408 U. S. 238, 405-414 (1972), and 
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in the other dissenting opinions I joined in that case. 
Id., at 375, 414, and 465.

Mr . Justice  Rehnquist , dissenting.

I
The difficulties which attend the plurality’s explana- 

tion for the resuit it reaches tend at first to obscure 
difficulties at least as significant which inhere in the 
unarticulated promises necessarily underlying that expla- 
nation. I ad vert to the latter only briefly, in order to 
devote the major and following portion of this dissent to 
those issues which the plurality actually considers.

As an original proposition, it is by no means clear 
that the prohibition against cruel and unusual punish- 
ments embodied in the Eighth Amendment, and made 
applicable to the States by the Fourteenth Amendment, 
Robinson v. California, 370 U. S. 660 (1962), was not 
limited to those punishments deemed cruel and unusual 
at the time of the adoption of the Bill of Rights. 
McGautha v. California, 402 U. S. 183, 225 (1971) 
(opinion of Black, J.). If Weems v. United States, 217 
U. S. 349 (1910), dealing not with the Eighth Amend-
ment but with an identical provision contained in the 
Philippine Constitution, and the plurality opinion in 
Trop v. Dulles, 356 U. S. 86 (1958), are to be taken 
as indicating the contrary, they should surely be weighed 
against statements in cases such as Wilkerson v. Utah, 
99 U. S. 130 (1879); In re Kemmler, 136 U. S. 436 
(1890) ; Louisiana ex rel. Francis v. Resweber, 329 U. S. 
459, 464 (1947), and the plurality opinion in Trop itself, 
that the infliction of capital punishment is not in itself 
violative of the Cruel and Unusual Punishments Clause. 
Thus for the plurality to begin its analysis with the 
assumption that it need only demonstrate that “evolv- 
ing standards of decency” show that contemporary “so-
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ciety” has rejected such provisions is itself a somewhat 
shaky point of departure. But even if the assumption 
be conceded, the plurality opinion’s analysis nonetheless 
founders.

The plurality relies first upon its conclusion that 
society has turned away from the mandatory imposition 
of death sentences, and second upon its conclusion that 
the North Carolina System has “simply papered over” 
the problem of unbridled jury discrétion which two of 
the separate opinions in Furman v. Georgia, 408 U. S. 
238 (1972), identified as the basis for the judgment 
rendering the death sentences there reviewed unconsti- 
tutional. The third “constitutional shortcoming” of the 
North Carolina statute is said to be “its failure to allow 
the particularized considération of relevant aspects of 
the character and record of each convicted défendant be- 
fore the imposition upon him of a sentence of death.” 
Ante, at 303.

I do not believe that any one of these reasons singly, 
or ail of them together, can withstand careful analysis. 
Contrary to the plurality’s assertions, they would import 
into the Cruel and Unusual Punishments Clause procé-
dural requirements which find no support in our cases. 
Their application will resuit in the invalidation of a 
death sentence imposed upon a défendant convicted of 
first-degree murder under the North Carolina System, 
and the upholding of the same sentence imposed on an 
identical défendant convicted on identical evidence of 
first-degree murder under the Florida, Georgia, or Texas 
Systems—a resuit surely as “freakish” as that condemned 
in the separate opinions in Furman.

II
The plurality is simply mistaken in its assertion that 

“[t]he history of mandatory death penalty statutes in 
the United States thus reveals that the practice of sen- 
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tencing to death ail persons convicted of a particular 
offense has been rejected as unduly harsh and unwork- 
ably rigid.” Ante, at 292-293. This conclusion is pur- 
portedly based on two historié developments : the first a 
sériés of legislative decisions during the 19th century 
narrowing the class of offenses punishable by death; the 
second a sériés of legislative decisions during both the 
19th and 20th centuries, through which mandatory im-
position of the death penalty largely gave way to jury 
discrétion in deciding whether or not to impose this 
ultimate sanction. The first development may hâve 
some relevance to the plurality’s argument in general 
but has no bearing at ail upon this case. The second 
development, properly analyzed, has virtually no rele-
vance even to the plurality’s argument.

There can be no question that the legislative and other 
materials discussed in the plurality’s opinion show a 
widespread conclusion on the part of state législatures 
during the 19th century that the penalty of death was 
being required for too broad a range of crimes, and that 
these législatures proceeded to narrow the range of crimes 
for which such penalty could be imposed. If this case 
involved the imposition of the death penalty for an 
offense such as burglary or sodomy, see ante, at 289, the 
virtually unanimous trend in the législatures of the States 
to exclude such offenders from liability for capital pun-
ishment might bear on the plurality’s Eighth Amendment 
argument. But petitioners were convicted of first-degree 
murder, and there is not the slightest suggestion in the 
material relied upon by the plurality that there had been 
any turning away at ail, much less any such unanimous 
turning away, from the death penalty as a punishment 
for those guilty of first-degree murder. The legislative 
narrowing of the spectrum of capital crimes, therefore, 
while very arguably representing a general sociétal judg-
ment since the trend was so widespread, simply never



WOODSON v. NORTH CAROLINA 311

280 Reh nq ui st , J., dissenting

reached far enough to exclude the sort of aggravated 
homicide of which petitioners stand convicted.

The second string to the plurality’s analytical bow is 
that legislative change from mandatory to discretionary 
imposition of the death sentence likewise évidences 
sociétal rejection of mandatory death penalties. The 
plurality simply does not make out this part of its case, 
however, in large part because it treats as being of equal 
dignity with legislative judgments the judgments of par-
ticular juries and of individual jurors.

There was undoubted dissatisfaction, from more than 
one sector of 19th century society, with the operation of 
mandatory death sentences. One segment of that society 
was totally opposed to capital punishment, and was ap- 
parently willing to accept the substitution of discretion-
ary imposition of that penalty for its mandatory imposi-
tion as a halfway house on the road to total abolition. 
Another segment was equally unhappy with the operation 
of the mandatory System, but for an entirely different 
reason. As the plurality recognizes, this second seg-
ment of society was unhappy with the operation of the 
mandatory System, not because of the death sentences 
imposed under it, but because people obviously guilty of 
criminal offenses were not being convicted under it. See 
ante, at 293. Change to a discretionary System was ac- 
cepted by these persons not because they thought man-
datory imposition of the death penalty was cruel and un- 
usual, but because they thought that if jurors were per- 
mitted to return a sentence other than death upon the 
conviction of a capital crime, fewer guilty défendants 
would be acquitted. See McGautha, 402 U. S., at 199.

So far as the action of juries is concerned, the fact 
that in some cases juries operating under the manda- 

| tory system refused to convict obviously guilty défend-
ants does not reflect any “turning away” from the death 
penalty, or the mandatory death penalty, supporting the 
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proposition that it is “cruel and unusual.” Given the 
requirement of unanimity with respect to jury verdicts 
in capital cases, a requirement which prevails today in 
States which accept a nonunanimous verdict in the case 
of other crimes, see Johnson v. Louisiana, 406 U. S. 356, 
363-364 (1972), it is apparent that a single juror could 
prevent a jury from returning a verdict of conviction. 
Occasional refusais to convict, therefore, may just as 
easily hâve represented the intransigence of only a small 
minority of 12 jurors as well as the unanimous judg-
ment of ail 12. The fact that the presence of such 
jurors could prevent conviction in a given case, even 
though the majority of society, speaking through 
législatures, had decreed that it should be imposed, cer- 
tainly does not indicate that society as a whole rejected 
mandatory punishment for such offenders; it does not 
even indicate that those few members of society who 
serve on juries, as a whole, had done so.

The introduction of discretionary sentencing likewise 
créâtes no inference that contemporary society had re-
jected the mandatory System as unduly severe. Législa-
tures enacting discretionary sentencing statutes had no 
reason to think that there would not be roughly the 
same number of capital convictions under the new Sys-
tem as under the old. The same subjective juror re- 
sponses which resulted in juror nullification under the 
old System were legitimized, but in the absence of those 
subjective responses to a particular set of facts, a capital 
sentence could as likely be anticipated under the discre-
tionary System as under the mandatory. And at least 
some of those who would hâve been acquitted under the 
mandatory System would be subjected to at least some 
punishment under the discretionary System, rather than 
escaping altogether a penalty for the crime of which they 
were guilty. That society was unwilling to accept the
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Paradox presented to it by the actions of some maverick 
juries or jurors—the acquittai of palpably guilty 
défendants—hardly reflects the sort of an “evolving 
standard of decency” to which the plurality professes 
obeisance.

Nor do the opinions in Furman which indicate a pref- 
erence for discretionary sentencing in capital cases sug-
gest in the slightest that a mandatory sentencing 
procedure would be cruel and unusual. The plurality 
concédés, as it must, that following Furman 10 States 
enacted laws providing for mandatory capital punish-
ment. See State Capital Punishment Statutes Enacted 
Subséquent to Furman v. Georgia, Congressional Re-
search Service Pamphlet 17-22 (June 19, 1974). These 
enactments the plurality seeks to explain as due to a 
wrongheaded reading of the holding in Furman. But 
this explanation simply does not wash. While those 
States may be presumed to hâve preferred their prior 
Systems reposing sentencing discrétion in juries or judges, 
they indisputably preferred mandatory capital punish-
ment to no capital punishment at ail. Their willingness 
to enact statutes providing that penalty is utterly incon- 
sistent with the notion that they regarded mandatory 
capital sentencing as beyond “evolving standards of 
decency.” The plurality’s glib rejection of these legisla-
tive decisions as having little weight on the scale which 
it finds in the Eighth Amendment seems to me more an 
instance of its desire to save the people from them- 
selves than a conscientious effort to ascertain the content 
of any “evolving standard of decency.”

III
The second constitutional flaw which the plurality 

finds in North Carolina’s mandatory System is that it 
has simply “papered over” the problem of unchecked 
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jury discrétion. The plurality states, ante, at 302, that 
“there is general agreement that American juries hâve 
persistently refused to convict a significant portion of 
persons charged with first-degree murder of that of-
fense under mandatory death penalty statutes.” The 
plurality also states, ante, at 303, that “as a matter 
of historié fact, juries operating under discretionary 
sentencing statutes hâve consistently returned death 
sentences in only a minority of first degree murder 
cases.” The basic factual assumption of the plurality 
seems to be that for any given number of first-degree 
murder défendants subject to capital punishment, there 
will be a certain number of jurors who will be unwilling 
to impose the death penalty even though they are en- 
tirely satisfied that the necessary éléments of the sub- 
stantive offense are made out.

In North Carolina jurors unwilling to impose the death 
penalty may simply hang a jury or they may so assert 
themselves that a verdict of not guilty is brought in; 
in Louisiana they will hâve a similar effect in causing 
some juries to bring in a verdict of guilty of a lesser 
included offense even though ail the jurors are satisfied 
that the éléments of the greater offense are made out. 
Such jurors, of course, are violating their oath, but such 
violation is not only consistent with the majority’s hy- 
pothesis; the majority’s hypothesis is bottomed on its 
occurrence.

For purposes of argument, I accept the plurality’s 
hypothesis; but it seems to me impossible to conclude 
from it that a mandatory death sentence statute such as 
North Carolina enacted is any less sound constitution-
ally than are the Systems enacted by Georgia, Florida, 
and Texas which the Court upholds.

In Georgia juries are entitled to return a sentence of 
life, rather than death, for no reason whatever, simply
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based upon their own subjective notions of what is right 
and what is wrong. In Florida the judge and jury are 
required to weigh legislatively enacted aggravating fac-
tors against legislatively enacted mitigating factors, and 
then base their choice between life or death on an esti- 
mate of the resuit of that weighing. Substantial discré-
tion exists here, too, though it is somewhat more 
canalized than it is in Georgia. Why these types of dis-
crétion are regarded by the plurality as constitutionally 
permissible, while that which may occur in the North 
Carolina System is not, is not readily apparent. The 
freakish and arbitrary nature of the death penalty de- 
scribed in the separate concurring opinions of Justices  
Stewart  and White  in Furman arose not from the 
perception that so many capital sentences were being 
imposed but from the perception that so few were being 
imposed. To conclude that the North Carolina System is 
bad because juror nullification may permit jury discrétion 
while concluding that the Georgia and Florida Systems are 
Sound because they require this same discrétion, is, as the 
plurality opinion demonstrates, inexplicable.

The Texas System much more closely approximates 
the mandatory North Carolina System which is struck 
down today. The jury is required to answer three statu-
tory questions. If the questions are unanimously an- 
swered in the affirmative, the death penalty must be 
imposed. It is extremely difficult to see how this System 
can be any less subject to the infirmities caused by juror 
nullification which the plurality concludes are fatal to 
North Carolina’s statute. Justices  Stew art , Powell , 
and Stevens  apparently think they can sidestep this in- 
consistency because of their belief that one of the three 
questions will permit considération of mitigating factors 
justifying imposition of a life sentence. It is, however, 
as those Justices recognize, Jurek v. Texas, ante, at 272-
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273, far from clear that the statute is to be read in such a 
fashion. In any event, while the imposition of such un- 
limited considération of mitigating factors may conform 
to the plurality’s novel constitutional doctrine that “[a] 
jury must be allowed to consider on the basis of ail rele-
vant evidence not only why a death sentence should be 
imposed, but also why it should not be imposed,” ante, 
at 271, the resulting System seems as likely as any to 
produce the unbridled discrétion which was condemned 
by the separate opinions in Furman.

The plurality seems to believe, see ante, at 303, that 
provision for appellate review will afford a check upon 
the instances of juror arbitrariness in a discretionary 
System. But it is not at ail apparent that appellate 
review of death sentences, through a process of compar- 
ing the facts of one case in which a death sentence was 
imposed with the facts of another in which such a sen-
tence was imposed, will afford any meaningful protection 
against whatever arbitrariness results from jury discré-
tion. Ail that such review of death sentences can pro-
vide is a comparison of fact situations which must in 
their nature be highly particularized if not unique, and 
the only relief which it can afford is to single out the 
occasional death sentence which in the view of the re- 
viewing court does not conform to the standards estab- 
lished by the législature.

It is established, of course, that there is no right 
to appellate review of a criminal sentence. McKane v. 
Durston, 153 U. S. 684 (1894). That question is not at 
issue here, since North Carolina, along with the other 
four States whose Systems the petitioners are challenging 
in these cases, provides appellate review for a death 
sentence imposed in one of its trial courts.

By définition, of course, there can be no separate appel-
late review of the factual basis for the sentencing decision
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in a mandatory System. If it is once established in a 
fairly conducted trial that the défendant has in fact com-
mitted the crime in question, the only question as to the 
sentence which can be raised on appeal is whether a 
legislative détermination that such a crime should be 
punished by death violâtes the Cruel and Unusual Pun- 
ishments Clause of the Eighth Amendment. Here both 
petitioners were convicted of first-degree murder, and 
there is no serious question raised by the plurality that 
death is not a constitutionally permissible penalty for 
such a crime.

But the plurality sees another rôle for appellate review 
in its description of the reasons why the Georgia, Texas, 
and Florida Systems are upheld, and the North Carolina 
System struck down. And it is doubtless true that 
Georgia in particular has made a substantial effort to 
respond to the concerns expressed in Furman, not an 
easy task considering the glossolalial manner in which 
those concerns were expressed. The Georgia Suprême 
Court has indicated that the Georgia death penalty 
statute requires it to review death sentences imposed 
by juries on the basis of rough “proportionality.” It has 
announced that it will not sustain, at least at the présent 
time, death penalties imposed for armed robbery because 
that penalty is so seldom imposed by juries for that 
offense. It has also indicated that it will not sustain 
death penalties imposed for râpe in certain fact situa-
tions, because the death penalty has been so seldom 
imposed on facts similar to those situations.

But while the Georgia response may be an admirable 
one as a matter of policy, it has imperfections, if a failure 
to conform completely to the dictâtes of the separate 
opinions in Furman be deemed imperfections, which the 
opinion of Justices  Stewart , Powell , and Stevens  does 
not point out. Although there may be some disagree- 
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ment between that opinion, and the opinion of my 
Brother White  in Gregg v. Georgia, which I hâve joined, 
as to whether the proportionality review conducted by 
the Suprême Court of Georgia is based solely upon cap-
ital sentences imposed, or upon ail sentences imposed in 
cases where a capital sentence could hâve been imposed 
by law, I shall assume for the purposes of this discus-
sion that the System contemplâtes the latter. But this 
is still far from a guarantee of any equality in sentenc-
ing, and is likewise no guarantee against juror nullifica-
tion. Under the Georgia System, the jury is free to 
recommend life imprisonment, as opposed to death, for 
no stated reason whatever. The Georgia Suprême Court 
cannot know, therefore, when it is reviewing jury sen-
tences for life in capital cases, whether the jurors found 
aggravating circumstances présent, but nonetheless de- 
cided to recommend mercy, or instead found no aggra-
vating circumstances at ail and opted for mercy. So 
the “proportionality” type of review, while it would 
perhaps achieve its objective if there were no possible 
factual lacunae in the jury verdicts, will not achieve its 
objective because there are necessarily such lacunae.

Identical defects seem inhérent in the Systems of ap- 
pellate review provided in Texas and Florida, for neither 
requires the sentencing authority which concludes that 
a death penalty is inappropriate to state what mitigat- 
ing factors were found to be présent or whether certain 
aggravating factors urged by the prosecutor were actually 
found to be lacking. Without such detailed factual 
findings Justic es  Stew art , Powell , and Stevens ’ praise 
of appellate review as a cure for the constitutional in- 
firmities which they identify seems to me somewhat 
forced.

Appellate review affords no correction whatever with 
respect to those fortunate few who are the beneficiaries
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of random discrétion exercised by juries, whether under 
an admittedly discretionary System or under a purport- 
edly mandatory System. It may make corrections at 
one end of the spectrum, but cannot at the other. It 
is even less clear that any provision of the Constitution 
can be read to require such appellate review. If the 
States wish to undertake such an effort, they are un- 
doubtedly free to do so, but surely it is not required by 
the United States Constitution.

The plurality’s insistence on “standards” to “guide the 
jury in its inévitable exercise of the power to détermine 
which . . . murderers shall live and which shall die” is 
squarely contrary to the Court’s opinion in McGautha N. 
California, 402 U. S. 183 (1971), written by Mr. Justice 
Harlan and subscribed to by five other Members of the 
Court only five years ago. So is the plurality’s latter- 
day récognition, some four years after the decision of 
the case, that Furman requires “objective standards to 
guide, regularize, and make rationally reviewable the 
process for imposing a sentence of death.” Its abandon- 
ment of stare decisis in this répudiation of McGautha is 
a far lesser mistake than its substitution of a superficial 
and contrived constitutional doctrine for the genuine 
wisdom contained in McGautha. There the Court ad- 
dressed the “standardless discrétion” contention in this 
language:

“In our view, such force as this argument has 
dérivés largely from its generality. Those who hâve 
corne to grips with the hard task of actually attempt- 
ing to draft means for channeling capital sentencing 
discrétion hâve confirmed the lesson taught by the 
history recounted above. To identify before the 
fact those characterstics of criminal homicides and 
their perpetrators which call for the death penalty, 
and to express these characteristics in language 
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which can be fairly understood and applied by the 
sentencing authority, appear to be tasks which are 
beyond présent human ability.

“Thus the British Home Office, which before the 
recent abolition of capital punishment in that coun- 
try had the responsibility for selecting the cases from 
England and Wales which should receive the benefit 
of the Royal Prérogative of Mercy, observed:

“ ‘The difficulty of defining by any statutory pro-
vision the types of murder which ought or ought not 
to be punished by death may be illustrated by refer- 
ence to the many diverse considérations to which 
the Home Secretary has regard in deciding whether 
to recommend clemency. No simple formula can 
take account of the innumerable degrees of cul- 
pability, and no formula which fails to do so can 
claim to be just or satisfy public opinion.’ 1-2 
Royal Commission on Capital Punishment, Minutes 
of Evidence 13 (1949).” 402 U. S., at 204-205.

“In light of history, expérience, and the présent 
limitations of human knowledge, we find it quite 
impossible to say that committing to the untram- 
meled discrétion of the jury the power to pronounce 
life or death in capital cases is offensive to anything 
in the Constitution. The States are entitled to 
assume that jurors confronted with the truly awe- 
some responsibility of decreeing death for a fellow 
human will act with due regard for the conséquences 
of their decision and will consider a variety of fac-
tors, many of which will hâve been suggested by the 
evidence or by the arguments of defense counsel. 
For a court to attempt to catalog the appropriate 
factors in this elusive area could inhibit rather than 
expand the scope of considération, for no list of cir-
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cumstances would ever be really complété. The in-
finité variety of cases and facets to each case would 
make general standards either meaningless ‘boiler- 
plate’ or a statement of the obvious that no jury 
would need.” Id., at 207-208 (citation omitted).

It is also worth noting that the plurality opinion ré-
pudiâtes not only the view expressed by the Court in 
McGautha, but also, as noted in McGautha, the view 
which had been adhered to by every other American 
jurisdiction which had considered the question. See id., 
at 196 n. 8.

IV
The plurality opinion’s insistence, in Part III-C, that 

if the death penalty is to be imposed there must be “par- 
ticularized considération of relevant aspects of the char- 
acter and record of each convicted défendant” is but- 
tressed by neither case authority nor reason. Its 
principal claim to distinction is that it contradicts 
important parts of Part III-A in the same opinion.

Part III-A, which describes what it conceives to hâve 
been society’s turning away from the mandatory imposi-
tion of the death penalty, purports to express no opinion 
as to the constitutionality of a mandatory statute for 
“an extremely narrow category of homicide, such as mur-
der by a prisoner serving a life sentence.” See ante, at 
287 n. 7. Yet if “particularized considération” is to be 
required in every case under the doctrine expressed in 
Part III-C, such a réservation in Part III-A is dis- 
ingenuous at best.

None of the cases half-heartedly cited by the plurality 
in Part III-C cornes within a light-year of establishing 
the proposition that individualized considération is a 
constitutional requisite for the imposition of the death 
penalty. Pennsylvania ex rel. Sullivan v. Ashe, 302 
U. S. 51 (1937), upheld against a claim of violation of 
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the Equal Protection Clause a Pennsylvania statute 
which made the sentence imposed upon a convict break- 
ing out of a penitentiary dépendent upon the length 
of the term which he was serving at the time of the 
break. In support of its conclusion that Pennsylvania 
had not denied the convict equal protection, the Court 
observed :

“The comparative gravity of criminal offenses and 
whether their conséquences are more or less injurious 
are matters for [the State’s] détermination. ... It 
may inflict a deserved penalty merely to vindicate 
the law or to deter or to reform the offender or for 
ail of these purposes. For the détermination of 
sentences, justice generally requires considération of 
more than the particular acts by which the crime 
was committed and that there be taken into account 
the circumstances of the offense together with the 
character and propensities of the offender. His past 
may be taken to indicate his présent purposes and 
tendencies and significantly to suggest the period of 
restraint and the kind of discipline that ought to be 
imposed upon him.” Id., at 55.

These words of Mr. Justice Butler, speaking for the 
Court in that case, and those of Mr. Justice Black in 
Williams n . New York, 337 U. S. 241 (1949), the other 
opinion relied on by the plurality, lend no support what- 
ever to the principle that the Constitution requires indi- 
vidualized considération. This is not surprising, since 
even if such a doctrine had respectable support, which 
it has not, it is unlikely that either Mr. Justice Butler 
or Mr. Justice Black would hâve embraced it.

The plurality also relies upon the indisputable propo-
sition that “death is different” for the resuit which it 
reaches in Part III-C. But the respects in which death 
is “different” from other punishment which may be im-
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posed upon convicted criminals do not seem to me to 
establish the proposition that the Constitution requires 
individualized sentencing.

One of the principal reasons why death is different 
is because it is irréversible; an executed défendant can-
not be brought back to life. This aspect of the différ-
ence between death and other penalties would undoubt- 
edly support statutory provisions for especially careful 
review of the fairness of the trial, the accuracy of the 
factfinding process, and the fairness of the sentencing 
procedure where the death penalty is imposed. But 
none of those aspects of the death sentence is at issue 
here. Petitioners were found guilty of the crime of first- 
degree murder in a trial the constitutional validity of 
which is unquestioned here. And since the punishment 
of death is conceded by the plurality not to be a cruel 
and unusual punishment for such a crime, the irré-
versible aspect of the death penalty has no connection 
whatever with any requirement for individualized con-
sidération of the sentence.

The second aspect of the death penalty which makes 
it “different” from other penalties is the fact that it is 
indeed an ultimate penalty, which ends a human life 
rather than simply requiring that a living human being 
be confined for a given period of time in a penal insti-
tution. This aspect of the différence may enter into the 
decision of whether or not it is a “cruel and unusual” 
penalty for a given offense. But since in this case the 
offense was first-degree murder, that particular inquiry 
need proceed no further.

The plurality’s insistence on individualized considéra-
tion of the sentencing, therefore, does not dépend upon 
any traditional application of the prohibition against 
cruel and unusual punishment contained in the Eighth 
Amendment. The punishment here is concededly not 
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cruel and unusual, and that détermination has tradi- 
tionally ended judicial inquiry in our cases construing 
the Cruel and Unusual Punishments Clause. Trop v. 
Dulles, 356 U. S. 86 (1958) ; Robinson v. California, 370 
U. S. 660 (1962) ; Louisiana ex rel. Francis v. Resweber, 
329 U. S. 459 (1947); Wilkerson v. Utah, 99 U. S. 130 
(1879). What the plurality opinion has actually done 
is to import into the Due Process Clause of the Four- 
teenth Amendment what it conceives to be désirable pro-
cédural guarantees where the punishment of death, con- 
cededly not cruel and unusual for the crime of which the 
défendant was convicted, is to be imposed. This is 
squarely contrary to McGautha, and unsupported by any 
other decision of this Court.

I agréé with the conclusion of the plurality, and with 
that of Mr . Justi ce  White , that death is not a cruel 
and unusual punishment for the offense of which these 
petitioners were convicted. Since no member of the 
Court suggests that the trial which led to those convic-
tions in any way fell short of the standards mandated by 
the Constitution, the judgments of conviction should 
be affirmed. The Fourteenth Amendment, giving the 
fullest scope to its “majestic generalities,” Fay v. New 
York, 332 U. S. 261, 282 (1947), is conscripted rather 
than interpreted when used to permit one but not an- 
other System for imposition of the death penalty.
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No. 75-5844. Argued March 30-31, 1976—Decided July 2, 1976

Petitioner was found guilty of first-degree murder and sentenced to 
death under amended Louisiana statutes enacted after this Court’s 
decision in Furman v. Georgia, 408 U. S. 238. The Louisiana Su-
prême Court affirmed, rejecting petitioner’s contention that the 
new procedure for imposing the death penalty is unconstitutional. 
The post-Furman législation mandates imposition of the death 
penalty whenever, with respect to five categories of homicide (here 
killing during the perpétration of an armed robbery), the jury 
finds the défendant had a spécifie intent to kill or to inflict great 
bodily harm. If a verdict of guilty of first-degree murder is re- 
turned, death is mandated regardless of any mercy recommenda-
tion. Every jury is instructed on the crimes of second-degree 
murder and manslaughter and pennitted to consider those ver-
dicts even if no evidence supports the lesser verdicts; and if a 
lesser verdict is retumed it is treated as an acquittai of ail 
greater charges. Held: The judgment is reversed insofar as it 
upheld the death sentence, and the case is remanded. Pp. 331-336; 
336; 336-337.

319 So. 2d 317, reversed and remanded.
Mr . Just ice  Stewa rt , Mr . Just ice  Pow ell , and Mr . Just ic e  

Stev en s concluded that:
1. The imposition of the death penalty is not per se cruel and 

unusual punishment violative of the Eighth and Fourteenth 
Amendments. Gregg v. Georgia, ante, at 168-187. P. 331.

2. Louisiana’s mandatory death penalty statute violâtes the 
Eighth and Fourteenth Amendments. Pp. 331-336.

(a) Though Louisiana has adopted a different and somewhat 
narrower définition of first-degree murder than North Carolina, 
the différence is not of constitutional significance, and the Louisi-
ana statute imposing a mandatory death sentence is invalid for 
substantially the same reasons as are detailed in Woodson v. North 
Carolina, ante, at 289-296. Pp. 331-334.

(b) Though respondent State daims that it has adopted satis- 
factory procedures to comply with Furman’s requirement that 
standardless jury discrétion be replaced by procedures that safe- 
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guard against the arbitrary and capricious imposition of death 
sentences, that objective has not been realized, since the respon- 
sive-verdict procedure not only lacks standards to guide the jury 
in selecting among first-degree murderers, but it plainly invites 
the jurors to disregard their oaths and choose a verdict for a lesser 
offense whenever they feel that the death penalty is inappropriate. 
See Woodson, ante, at 302-303. Pp. 334—336.

Mr . Just ic e Bren na n  concurred in the judgment for the rea- 
sons stated in his dissenting opinion in Gregg v. Georgia, ante, 
p. 227. P. 336.

Mr . Just ice  Mar sha ll , being of the view that death is a cruel 
and unusual punishment forbidden by the Eighth and Fourteenth 
Amendments, concurred in the judgment. Gregg n . Georgia, ante, 
p. 231 (Mar shal l , J., dissenting). P. 336.

Judgment of the Court, and opinion of Stewa rt , Pow ell , and 
Stev en s , JJ., announced by Stev ens , J. Bre nn an , J., post, p. 
336, and Mar sha ll , J., post, p. 336, filed statements concurring 
in the judgment. Burg er , C. J., filed a dissenting statement, 
post, p. 337. Whi te , J., filed a dissenting opinion, in which 
Bur ge r , C. J., and Bla ck mu n , and Reh nq ui st , JJ., joined, post, 
p. 337. Bla ck mu n , J., filed a dissenting statement, post, p. 363.

Anthony G. Amsterdam argued the cause for peti-
tioner. With him on the brief were Jack Greenberg, 
James M. Nabrit III, Peggy C. Davis, James E. Williams, 
and Richard P. leyoub.

James L. Babin argued the cause for respondent. 
With him on the brief were William J. Guste, Jr., Attor-
ney General of Louisiana, Walter L. Smith and L. J. 
Hymel, Jr., Assistant Attorneys General, and Frank T. 
Salter, Jr.

Solicitor General Bork argued the cause for the United 
States as amicus curiae. With him on the brief was 
Deputy Solicitor General Randolph. William E. James, 
Assistant Attorney General, argued the cause for the 
State of California as amicus curiae. With him on the
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brief were Evelle J. Younger, Attorney General, and 
Jack R. Winkler, Chief Assistant Attorney General.*

Judgment of the Court, and opinion of Mr . Justic e  
Stewart , Mr . Just ice  Powell , and Mr . Justice  Ste -
vens , announced by Mr . Justi ce  Stevens .

The question in this case is whether the imposition of 
the sentence of death for the crime of first-degree murder 
under the law of Louisiana violâtes the Eighth and Four- 
teenth Amendments.

I
On August 18, 1973, in the early hours of the morning, 

Richard G. Lowe was found dead in the office of the 
Lake Charles, La., gas station where he worked. He 
had been shot four times in the head. Four men—the 
petitioner, Huey Cormier, Everett Walls, and Calvin 
Arceneaux—were arrested for complicity in the murder. 
The petitioner was subsequently indicted by a grand 
jury on a presentment that he “[d]id unlawfully with 
the spécifie intent to kill or to inflict great bodily harm, 
while engaged in the armed robbery of Richard G. 
Lowe, commit first degree murder by killing one Richard 
G. Lowe, in violation of Section One (1) of LSA—R. S. 
14:30.”

At the petitioner’s trial, Cormier, Walls, and Arceneaux 
testified for the prosecution. Their testimony estab- 
lished that just before midnight on August 17, the peti-
tioner discussed with Walls and Cormier the subject of 
“ripping off that old man at the station,” and that on the 
early morning of August 18, Arceneaux and the peti-
tioner went to the gas station on the pretext of seeking 
employment. After Lowe told them that there were no 
jobs available they surreptitiously made their way into

^Arthur M. Michaelson filed a brief for Amnesty International 
as amicus curiae.



328 OCTOBER TERM, 1975

Opinion of Ste wa rt , Powe ll , and Ste ve ns , JJ. 428 U. S.

the office of the station, where Arceneaux removed a 
pistol from a desk drawer. The petitioner insisted on 
taking possession of the pistol. When Lowe returned to 
the office, the petitioner and Arceneaux assaulted him 
and then shoved him into a small back room. Shortly 
thereafter a car drove up. Arceneaux went out and, 
posing as the station attendant, sold the motorist about 
three dollars’ worth of gasoline. While still out in front, 
Arceneaux heard four shots from inside the station. He 
went back inside and found the petitioner gone and Lowe 
lying bleeding on the floor. Arceneaux grabbed some 
empty “money bags” and ran.

The jury found the petitioner guilty as charged. As 
required by state law, the trial judge sentenced him to 
death. The Suprême Court of Louisiana affirmed the 
judgment. 319 So. 2d 317 (1975). We granted cer- 
tiorari, 423 U. S. 1082 (1976), to consider whether the 
imposition of the death penalty in this case violâtes the 
Eighth and Fourteenth Amendments of the United 
States Constitution.

II
The Louisiana Législature in 1973 amended the state 

statutes relating to murder and the death penalty in 
apparent response to this Court’s decision in Furman v. 
Georgia, 408 U. S. 238 (1972). Before these amend-
ments, Louisiana law defined the crime of “murder” as 
the killing of a human being by an offender with a spé-
cifie intent to kill or to inflict great bodily harm, or by an 
offender engaged in the perpétration or attempted perpé-
tration of certain serious félonies, even without an intent 
to kill.1 The jury was free to return any of four ver-

1La. Rev. Stat. Ann. § 14:30 (1951). The félonies were aggra- 
vated arson, aggravated burglary, aggravated kidnaping, aggravated 
râpe, armed robbery, and simple robbery.
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dicts: guilty, guilty without capital punishment, guilty 
of manslaughter, or not guilty.2

In the 1973 amendments, the législature changed this 
discretionary statute to a wholly mandatory one, requir- 
ing that the death penalty be imposed whenever the jury 
finds the défendant guilty of the newly defined crime of 
first-degree murder. The revised statute, under which 
the petitioner was charged, convicted, and sentenced, 
provides in part that first-degree murder is the killing of 
a human being when the offender has a spécifie intent to 
kill or to inflict great bodily harm and is engaged in the 
perpétration or attempted perpétration of aggravated 
kidnaping, aggravated râpe, or armed robbery.3 In a

2 La. Code Crim. Proc. Ann., Art. 814 (1967).
3 La. Rev. Stat. Ann. § 14:30 (1974):
“First degree murder
“First degree murder is the killing of a human being:
“(1) When the offender has a spécifie intent to kill or to inflict 

great bodily harm and is engaged in the perpétration or attempted 
perpétration of aggravated kidnapping, aggravated râpe or armed 
robbery; or

“(2) When the offender has a spécifie intent to kill, or to inflict 
great bodily harm upon, a fireman or a peace officer who was en-
gaged in the performance of his lawful duties ; or

“(3) Where the offender has a spécifie intent to kill or to inflict 
great bodily harm and has previously been convicted of an unrelated 
murder or is serving a life sentence ; or

“(4) When the offender has a spécifie intent to kill or to inflict 
great bodily harm upon more than one person; [or]

“(5) When the offender has spécifie intent to commit murder and 
has been offered or has received anything of value for committing 
the murder.

“For the purposes of Paragraph (2) henein, the term peace officer 
shall be defined and include any constable, sheriff, deputy sheriff, 
local or state policeman, game warden, fédéral law enforcement 
officer, jail or prison guard, parole officer, probation officer, judge,
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first-degree murder case, the four responsive verdicts are 
now guilty, guilty of second-degree murder, guilty of 
manslaughter, and not guilty. La. Code Crim. Proc.
Ann., Art. 814 (A)(l) (Supp. 1975). The jury must be 
instructed on ail these verdicts, whether or not raised by 
the evidence or requested by the défendant.4

Under the former statute, the jury had the unfettered 
choice in any case where it found the défendant guilty of 
murder of returning either a verdict of guilty, which re-
quired the imposition of the death penalty, or a verdict 
of guilty without capital punishment, in which case the 
punishment was imprisonment at hard labor for life/

district attorney, assistant district attorney or district attorneys 
investigator.

“Whoever commits the crime of first degree murder shall be pun- 
ished by death.”

(In 1975, § 14:30 (1) was amended to add the crime of aggravated 
burglary as a predicate felony for first-degree murder. La. Acts 
1975, No. 327, § 1.)

Louisiana Rev. Stat. Ann. § 14:30.1 (1974) provides:
“Second degree murder
“Second degree murder is the killing of a human being:
“(1) When the offender has a spécifie intent to kill or to inflict 

great bodily harm; or
“(2) When the offender is engaged in the perpétration or at- 

tempted perpétration of aggravated arson, aggravated burglary, 
aggravated kidnapping, aggravated escape, armed robbery, or simple 
robbery, even though he has no intent to kill.

“Whoever commits the crime of second degree murder shall be im- 
prisoned at hard labor for life and shall not be eligible for parole, 
probation or suspension of sentence for a period of twenty years.

(In 1975, § 14:30.1 was amended to increase the period of parole 
ineligibility from 20 to 40 years following a conviction for second- 
degree murder. La. Acts 1975, No. 380.)

4 See State v. Cooley, 260 La. 768, 257 So. 2d 400 (1972).
5 Louisiana Code Crim. Proc. Ann., Art. 814 (1967), enumerated 

“guilty without capital punishment” as one of the responsive verdicts 
available in a murder case. Article 817 provided that the jury in a 
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Under the new statute the jury is required to détermine 
only whether both conditions existed at the time of the 
killing; if there was a spécifie intent to kill or to inflict 
great bodily harm, and the offender was engaged in an 
armed robbery, the offense is first-degree murder and 
the mandatory punishment is death. If only one of 
these conditions existed, the offense is second-degree mur-
der and the mandatory punishment is imprisonment at 
hard labor for life. Any qualification or recommenda-
tion which a jury might add to its verdict—such as a 
recommendation of mercy where the verdict is guilty of 
first-degree murder—is without any effect.0

III
The petitioner argues that the imposition of the death 

penalty under any circumstances is cruel and unusual 
punishment in violation of the Eighth and Fourteenth 
Amendments. We reject this argument for the reasons 
stated today in Gregg v. Georgia, ante, at 168-187.

IV
Louisiana, like North Carolina, has responded to Fur-

man by replacing discretionary jury sentencing in capital 
cases with mandatory death sentences. Under the prés-
ent Louisiana law, ail persons found guilty of first-degree 
murder, aggravated râpe, aggravated kidnaping, or 
treason are automatically sentenced to death. See La. 
Rev. Stat. Ann. §§ 14:30, 14:42, 14:44, 14:113 (1974).

There are two major différences between the Louisiana 
and North Carolina statutes governing first-degree mur-
der cases. First, the crime of first-degree murder in 
North Carolina includes any willful, deliberate, and 

capital case could qualify its verdict of guilty with the phrase 
“without capital punishment.”

G La. Code Crim. Proc. Ann., Art. 817 (Supp. 1975).
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premeditated homicide and any felony murder, whereas 
Louisiana limits first-degree murder to five categories of 
homicide—killing in connection with the commission of 
certain félonies; killing of a fireman or à peace officer in 
the performance of his duties; killing for rémunération; 
killing with the intent to inflict harm on more than one 
person ; and killing by a person with a prior murder con-
viction or under a current life sentence. Second, Loui-
siana employs a unique System of responsive verdicts 
under which the jury in every first-degree murder case 
must be instructed on the crimes of first-degree murder, 
second-degree murder, and manslaughter and must be 
provided with the verdicts of guilty, guilty of second- 
degree murder, guilty of manslaughter, and not guilty. 
See La. Code Crim. Proc. Ann., Arts. 809, 814 (Supp. 
1975) ; State v. Cooley, 260 La. 768, 771, 257 So. 2d 400, 
401 (1972). By contrast, in North Carolina instructions 
on lesser included offenses must hâve a basis in the evi-
dence adduced at trial. See State v. Spivey, 151 N. C. 
676, 65 S. E. 995 (1909) ; cf. State v. Vestai, 283 N. C. 
249, 195 S. E. 2d 297 (1973).

That Louisiana has adopted a different and somewhat 
narrower définition of first-degree murder than North 
Carolina is not of controlling constitutional significance. 
The history of mandatory death penalty statutes indi- 
cates a firm sociétal view that limiting the scope of capi-
tal murder is an inadéquate response to the harshness 
and inflexibility of a mandatory death sentence statute. 
See Woodson v. North Carolina, ante, at 289-296. A 
large group of jurisdictions first responded to the unac- 
ceptable severity of the common-law rule of automatic 
death sentences for ail murder convictions by narrowing 
the définition of capital homicide. Each of these juris-

7 See La. Rev. Stat. Ann. § 14:30 (1974), set forth at n. 3, supra.
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dictions found that approach insufficient and subse- 
quently substituted discretionary sentencing for manda-
tory death sentences. See Woodson v. North Carolina, 
ante, at 290-292.8

The futility of attempting to solve the problems of 
mandatory death penalty statutes by narrowing the scope 
of the capital offense stems from our society’s rejection 
of the belief that “every offense in a like legal category 
calls for an identical punishment without regard to the 
past life and habits of a particular offender.” Williams 
v. New York, 337 U. S. 241, 247 (1949). See also Penn-
sylvania ex rel. Sullivan v. Ashe, 302 U. S. 51, 55 (1937). 
As the dissenting Justices in Furman noted, the 19th 
century movement away from mandatory death sentences 
was rooted in the récognition that “individual culpability 
is not always measured by the category of crime com- 
mitted.” 408 U. S., at 402 (Burger , C. J., joined by 
Blackmu n , Powell , and Rehnquist , JJ., dissenting).

The constitutional vice of mandatory death sentence 
statutes—lack of focus on the circumstances of the par-
ticular offense and the character and propensities of the 
offender—is not resolved by Louisiana’s limitation of 
first-degree murder to various categories of killings. The 
diversity of circumstances presented in cases falling 
within the single category of killings during the commis-
sion of a specified felony, as well as the variety of possi-
ble offenders involved in such crimes, underscores the 
rigidity of Louisiana’s enactment and its similarity to 
the North Carolina statute. Even the other more nar- 
rowly drawn categories of first-degree murder in the 
Louisiana law afford no meaningful opportunity for con-
sidération of mitigating factors presented by the circum-

8 At least 27 jurisdictions first limited the scope of their capital 
homicide laws by dividing murder into degrees and then later made 
death sentences discretionary even in first-degree murder cases.
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stances of the particular crime or by the attributes of the 
individual offender.9

Louisiana’s mandatory death sentence statute also fails 
to comply with Furman^ requirement that standardless 
jury discrétion be replaced by procedures that safeguard 
against the arbitrary and capricious imposition of death 
sentences. The State daims that it has adopted satisfac- 
tory procedures by taking ail sentencing authority from 
juries in capital murder cases. This was accomplished, 
according to the State, by deleting the jury’s pre-Furman 
authority to return a verdict of guilty without capital 
punishment in any murder case. See La. Rev. Stat. Ann. 
§ 14:30 (1974) ; La. Code Crim. Proc. Ann., Arts. 814, 817 
(Supp. 1975).19

Under the current Louisiana System, however, every 
jury in a first-degree murder case is instructed on the 
crimes of second-degree murder and manslaughter and 
permitted to consider those verdicts even if there is not a 
scintilla of evidence to support the lesser verdicts. See 
La. Code Crim. Proc. Ann., Arts. 809, 814 (Supp. 1975). 
And, if a lesser verdict is returned, it is treated as an ac-
quittai of ail greater charges. See La. Code Crim. Proc. 
Ann., Art. 598 (Supp. 1975). This responsive verdict

$ Only the third category of the Louisiana first-degree murder 
statute, covering intentional killing by a person serving a life sen-
tence or by a person previously convicted of an unrelated murder, 
defines the capital crime at least in significant part in ternis of the 
character or record of the individual offender. Although even this 
narrow category does not permit the jury to consider possible miti- 
gating factors, a prisoner serving a life sentence présents a unique 
problem that may justify such a law. See Gregg v. Georgia, ante, 
at 186; Woodson v. North Carolina, ante, at 287 n. 7, 292-293, n. 25.

10 Louisiana juries are instructed to return a guilty verdict for the 
offense charged if warranted by the evidence and to consider lesser 
verdicts only if the evidence does not justify a conviction on the 
greater offense. See State v. Hill, 297 So. 2d 660, 662 (La. 1974), 
cf. State v. Selman, 300 So. 2d 467, 471—473 (La. 1974).
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procedure not only lacks standards to guide the jury in 
selecting among first-degree murderers, but it plainly 
invites the jurors to disregard their oaths and choose a 
verdict for a lesser offense whenever they feel the death 
penalty is inappropriate. There is an element of capri- 
ciousness in making the jurors’ power to avoid the death 
penalty dépendent on their willingness to accept this 
invitation to disregard the trial judge’s instructions. The 
Louisiana procedure neither provides standards to chan- 
nel jury judgments nor permits review to check the arbi-
trary exercise of the capital jury’s de facto sentencing 
discrétion. See Woodson v. North Carolina, ante, at 
302-303.11

The Louisiana statute thus suffers from constitutional 
deficiencies similar to those identified in the North Caro-
lina statute in Woodson v. North Carolina, ante, p. 280. 
As in North Carolina, there are no standards provided to 
guide the jury in the exercise of its power to select those 
first-degree murderers who will receive death sentences, 
and there is no meaningful appellate review of the jury’s

11 While it is likely that many juries will follow their instructions 
and consider only the question of guilt in reaching their verdict, it 
is only reasonable to assume, in light of past expérience with man-
datory death sentence statutes, that a significant number of juries 
will take into account the fact that the death sentence is an auto- 
matic conséquence of any first-degree murder conviction in Louisi-
ana. See Woodson v. North Carolina, ante, at 302-303. Those 
juries that do consider sentencing conséquences are given no guid-
ance in deciding when the ultimate sanction of death is an appro- 
priate punishment and will often be given little or no evidence 
concerning the personal characteristics and previous record of an 
individual défendant. Moreover, there is no judicial review to 
safeguard against capricious sentencing déterminations. Indeed, 
there is no judicial review of the sufficiency of the evidence to sup-
port a conviction. See State n . Brumfield, 319 So. 2d 402, 404 (La. 
1975); State v. Evans, 317 So. 2d 168, 170 (La. 1975); State v. 
Douglas, 278 So. 2d 485, 491 (La. 1973).
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decision. As in North Carolina, death sentences are 
mandatory upon conviction for first-degree murder. 
Louisiana’s mandatory death sentence law employs a pro-
cedure that was rejected by that State’s législature 130 
years ago 12 and that subsequently has been renounced by 
législatures and juries in every jurisdiction in this Nation. 
See Woodson v. North Carolina, ante, at 291-296. The 
Eighth Amendment, which draws much of its mean-
ing from “the evolving standards of decency that mark 
the progress of a maturing society,” Trop v. Dulles, 356 
U. S. 86, 101 (1958) (plurality opinion), simply cannot 
tolerate the réintroduction of a practice so thoroughly 
discredited.

Accordingly, we find that the death sentence imposed 
upon the petitioner under Louisiana’s mandatory death 
sentence statute violâtes the Eighth and Fourteenth 
Amendments and must be set aside. The judgment of 
the Suprême Court of Louisiana is reversed insofar as it 
upheld the death sentence imposed upon the petitioner, 
and the case is remanded for further proceedings not 
inconsistent with this opinion.

It is so ordered.

Mr . Justice  Brennan , concurring in the judgment.
For the reasons stated in my dissenting opinion in 

Gregg v. Georgia, ante, p. 227, I concur in the judgment 
that sets aside the death sentence imposed under the 
Louisiana death sentence statute as violative of the 
Eighth and Fourteenth Amendments.

Mr . Justice  Marsh all , concurring in the judgment.
For the reasons stated in my dissenting opinion in 

Gregg v. Georgia, ante, p. 231, I am of the view that the 
death penalty is a cruel and unusual punishment for- 

12 See La. Laws 1846, c. 139.
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bidden by the Eighth and Fourteenth Amendments. I 
therefore concur in the Court’s judgment.

Mr . Chief  Justi ce  Burger , dissenting.
I dissent for the reasons set forth in my dissent in 

Furman v. Georgia, 408 U. S. 238, 375 (1972).

Mr . Justice  White , with whom The  Chief  Justi ce , 
Mr . Justice  Black mun , and Mr . Justic e Rehnquist  
join, dissenting.

Under the Louisiana statutes in effect prior to 1973, 
there were three grades of criminal homicide—murder, 
manslaughter, and négligent homicide. La. Rev. Stat. 
Ann. § 14:29 (1951). Murder was punishable by death, 
La. Rev. Stat. Ann. § 14:30 (1951) ; but a jury finding a 
défendant guilty of murder was empowered to foreclose 
the death penalty by returning a verdict of “guilty with-
out capital punishment.” La. Rev. Stat. Ann. § 15:409 
(1951). Following Furman v. Georgia, 408 U. S. 238 
(1972), which the Louisiana Suprême Court held effec- 
tively to hâve invalidated the Louisiana death penalty,1 
the statutes were amended to provide four grades of crim-
inal homicide : first-degree murder, second-degree murder, 
manslaughter, and négligent homicide. La. Rev. Stat. 
Ann. § 14:29 (1974 Supp.). First-degree murder was 
defined as the killing of a human in prescribed situations, 
including where the offender, with spécifie intent to kill or 
to inflict great bodily harm, takes another’s life while per- 

1 State v. Sinclair, 263 La. 377, 268 So. 2d 514 (1972); State 
v. Poland, 263 La. 269, 268 So. 2d 221 (1972); State v. Singleton, 
263 La. 267, 268 So. 2d 220 (1972); State v. Williams, 263 La. 
284, 268 So. 2d 227 (1972); State v. Square, 263 La. 291, 268 So. 
2d 229 (1972) ; State v. Douglas, 263 La. 294, 268 So. 2d 231 (1972) ; 
State v. McAUister, 263 La. 296, 268 So. 2d 231 (1972); State v. 
Strong, 263 La. 298, 268 So. 2d 232 (1972); State v. Marks, 263 
La. 355, 268 So. 2d 253 (1972).
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petrating or attempting to perpetrate aggravated kidnap- 
ing, aggravated râpe, or armed robbery. La. Rev. Stat. 
Ann. § 14:30 (1974). The new statute provides that 
“whoever commits the crime of first degree murder shall 
be punished by death,” and juries are no longer author- 
ized to return guilty verdicts without capital punish-
ment.2 As had been the case before 1973, the possible 

2 Section 14:30 of La. Rev. Stat. Ann. (1974 Supp.), which became 
effective July 2, 1973, provided:

“First degree murder is the killing of a human being:
“(1) When the offender has a spécifie intent to kill or to inflict 

great bodily harm and is engaged in the perpétration or attempted 
perpétration of aggravated kidnapping, aggravated râpe or armed 
robbery; or

“(2) When the offender has a spécifie intent to kill, or to inflict 
great bodily harm upon, a fireman or a peace officer who was en-
gaged in the performance of his lawful duties; or

“(3) Where the offender has a spécifie intent to kill or to inflict 
great bodily harm and has previously been convicted of an unrelated 
murder or is serving a life sentence; or

“(4) When the offender has a spécifie intent to kill or to inflict 
great bodily harm upon more than one person;

“(5) When the offender has spécifie intent to commit murder and 
has been offered or has received anything of value for committing 
the murder.

“For the purposes of paragraph (2) herein, the terni peace officer 
shall be defined and include any constable, sheriff, deputy sheriff, 
local or state policeman, game warden, fédéral law enforcement 
officer, jail or prison guard, parole officer, probation officer, judge, 
district attorney, assistant district attorney or district attorneys’ 
investigator.

“Whoever commits the crime of first degree murder shall be 
punished by death.
“Amended by Acts 1973, No. 109, § 1.”
Subsection (1) of the the statute was amended in 1975 to include 
“aggravated burglary.” La. Acts 1975, No. 327, § 1.

As petitioner here concédés, Louisiana’s post-Furman législation, 
supra, “narrowed” “the range of cases in which the punishment of 
death might be inflicted.” Brief for Petitioner 31 (emphasis in 
original). Prior to the 1973 législation, ail murders were pun- 
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jury verdicts in first-degree murder cases are also specified 
by statute. As amended in 1973, these “responsive ver-
dicts,” as to which juries were to be instructed in every 
first-degree murder case, are: “guilty,” “guilty of second 
degree murder,” “guilty of manslaughter,” and “not 
guilty.” La. Code Crim. Proc., Art. 814 (A)(l) (Supp. 
1975).

The issue in this case is whether the imposition of the 
death penalty under this statutory scheme upon a de- 
fendant found guilty of first-degree murder is consistent 
with the Eighth Amendment, which forbids the infliction 
of “cruel and unusual punishments” and which by virtue 
of the Fourteenth Amendment is binding upon the States. 
Robinson v. California, 370 U. S. 660 (1962). I am 
convinced that it is and dissent from the Court’s 
judgment.

I
On August 18, 1973, Richard G. Lowe of Lake Charles, 

La., was found dead in the Texaco service station where 

ishable by the death penalty. Section 14:30, La. Rev. Stat. Ann. 
(1951), which was applicable prior to Furman, provided:

“Murder is the killing of a human being,
“(1) When the offender has a spécifie intent to kill or to inflict 

great bodily harm; or
“(2) When the offender is engaged in the perpétration or at- 

tempted perpétration of aggravated arson, aggravated burglary, 
aggravated kidnapping, aggravated râpe, armed robbery, or simple 
robbery, even though he has no intent to kill.

“Whoever commits the crime of murder shall be punished by 
death.”

In addition to murder, Louisiana prior to Furman provided for 
the death penalty in cases of aggravated râpe (§14:42), aggravated 
kidnaping (§14:44), and treason (§14:113). Louisiana’s post- 
Furman législation re-enacted the death penalty for aggravated 
râpe (§ 14:42 (1975 Supp.)), aggravated kidnaping (§14:44 (1974 
Supp.)), and treason (§ 14:113 (1974 Supp.)). The constitution- 
ality of these statutes is not before the Court.
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he worked as an attendant. He had been shot four times 
in the head with a pistol which was not found on the 
scene, but which, as it turned out, had been kept by the 
station manager in a drawer near the cash register. The 
gun was later recovered from the owner of a bar and was 
traced to petitioner, who was charged with first-degree 
murder in an indictment alleging that “with the spécifie 
intent to kill or to inflict great bodily harm” and “while 
engaged in . . . armed robbery,” he had killed Richard G. 
Lowe.

At the trial Calvin Arceneaux, testifying for the prose- 
cution, stated that he had participated in the robbery 
and that he had taken the gun from the drawer and 
given it to petitioner, who had said he wanted it because 
he had “always wanted to kill a white dude.” The at-
tendant, who had been overpowered, remained inside the 
station with petitioner while Arceneaux, posing as the 
station attendant, went outside to tend a customer. 
According to Arceneaux, Lowe was shot during this inter-
val. Another witness, Everett Walls, testified that he 
had declined to participate in the robbery but by chance 
had seen the petitioner at the station with a gun in his 
hand. According to a third witness, Huey Cormier, who 
also had refused petitioner’s invitation to participate, peti-
tioner had corne to Cormier’s house early on August 18 
and had said that he “had just shot that old man . . . at 
the filling station.” Record 134-135.

The case went to the jury under instructions advising 
the jury of the State’s burden of proof and cf the charge 
in the indictment that petitioner had killed another per-
son with “spécifie intent to kill or to inflict great bodily 
harm and done when the accused was engaged in the 
perpétration of armed robbery.” The éléments which 
the State was required to prove beyond reasonable doubt 
were explained, including the éléments of first-degree 
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murder and of armed robbery.3 In accordance with the 
statute the court also explained the possible verdicts 
other than first-degree murder: “The law provides that 

3 “There are certain facts that must be proved by the State to 
your satisfaction and beyond a reasonable doubt before you can 
return a verdict of guilty in this case.

“First, the State must prove that a crime was committed and 
that it was committed within the Parish of Calcasieu.

“Second, the State must prove that the alleged crime was com-
mitted by Stanislaus Roberts, the person named in the indictment, 
and on trial in this case.

“Third, the State must prove that Richard G. Lowe, the person 
named in the indictment as having been killed, was in fact killed.

“Fourth, the State must prove that the killing occurred while 
the défendant was engaged in an armed robbery.

“Fifth, the State must prove that the killing occurred on or about 
the date alleged in the indictment, although I charge you that it 
is not necessary that the State prove the exact date alleged in the 
indictment.

“Sixth, the State must prove that the offense committed was 
murder.

“First degree murder is defined in LSA-R. S. 14:30 as follows:
“ ‘First degree murder is the killing of a human being:
“‘(1) When the offender has a spécifie intent to kill or to inflict 

great bodily harm and is engaged in the perpétration or attempted 
perpétration of aggravated kidnapping, aggravated râpe or armed 
robbery; . . .’

“The indictment in this case charged Stanislaus Roberts under 
the statute. The State then, under this indictment, must prove 
that the killing was unlawful and done with a spécifie intent to kill 
or to inflict great bodily harm and done when the accused was 
engaged in the perpétration of armed robbery.

“Armed robbery is defined in LSA-R. S. 14:64 as follows:
“ ‘Armed robbery is the theft of anything of value from the per-

son of another or which is in the immédiate control of another, by 
use of force or intimidation, while armed with a dangerous weapon.’

“Theft includes the taking of anything of value which belongs 
to another without his consent. An intent to deprive the other per- 

. manently of whatever may be the subject of the taking is essential.
“A ‘dangerous weapon’ is defined by the law of Louisiana as ‘any 
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in a trial of murder in the first degree, if the jury is not 
convinced beyond a reasonable doubt that the accused is 
guilty of the crime of murder in the first degree, but is 

gas, liquid or other substance or instrumentality, which, in the 
manner used, is calculated or likely to produce death or great bodily 
harm.’

“The test of a dangerous weapon is not whether the weapon is 
inherently dangerous, but whether it is dangerous ‘in the manner 
used.’ Whether a dangerous weapon was used in this case is a 
question to be determined by the jury in considering: (1) whether 
a weapon was used; (2) the nature of a weapon if so used; (3) and 
the manner in which it may hâve been used; under the law and 
définition referred to above.

“An essential element of the crime of armed robbery is spécifie 
criminal intent, which is that state of mind which exists when the 
circumstances indicate that the offender actively desired the pre- 
scribed criminal conséquences to follow his act or failure to act.

“The requisite intent may be established by direct or positive 
evidence, or it may be inferred from the acts or conduct of the 
défendant or from other facts or circumstances surrounding the 
alleged commission of the offense. You may consider the acts or 
conduct of the défendant prior to, at the time of, or after the 
alleged offense, as well as ail other facts by which you might ascer- 
tain whether the accused intended to commit the offense charged.

“To constitute the crime of first degree murder, the offender must 
hâve a spécifie intent to kill or inflict great bodily harm, and this 
‘spécifie intent’ must actually exist in the mind of the offender at 
the time of the killing. If a human being is killed, when the 
offender is charged under this statute, but at the time of the killing, 
the offender did not hâve a spécifie intent to kill or inflict great 
bodily harm, then, the killing could not be murder in the first 
degree, although it might be murder in the second degree, man- 
slaughter, justifiable homicide or an accident. The spécifie intent 
to kill or to inflict great bodily harm not only must exist at the 
time of the killing, but it must also be felonious, that is, it must 
be wrong or without any just cause or excuse.

“I charge you that it is not necessary that this spécifie intent 
should hâve existed in the mind of the offender for any particular 
length of time before the killing in order to constitute the crime • 
of murder. If the will accompanies the act, that is, if the spécifie 
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convinced beyond a reasonable doubt that he is guilty 
of murder in the second degree, it should render a verdict 
of guilty of murder in the second degree.” The éléments 
of second-degree murder and also of manslaughter were 
then explained, whereupon the court instructed:

“If you should conclude that the défendant is not 
guilty of murder in the first degree, but you are 
convinced beyond a reasonable doubt that he is 
guilty of murder in the second degree it would be 
your duty to find that défendant guilty of murder 
in the second degree.

“If you should conclude that the défendant is not 
guilty of murder in the first degree or murder in the 
second degree, but you are convinced beyond a rea-
sonable doubt that he is guilty of manslaughter, it 
would then be your duty to find the défendant guilty 
of manslaughter.

“If you should conclude that the défendant is not 
guilty of murder in the first degree, or murder in the 
second degree or manslaughter, it would then be 
your duty to find the défendant not guilty.”

Finally, the court instructed the jury:
“To summarize, you may return any one of the 

foliowing verdicts:
“1. Guilty as charged.
“2. Guilty of second degree murder.
“3. Guilty of manslaughter.
“4. Not guilty.
“Accordingly, I will now set forth the proper form 

intent to kill or to inflict great bodily [harm] actually exists in the 
mind of the offender at the moment of the killing, even though this 
spécifie intent was formed only a moment prior to the act itself 
which causes death, it would be as completely sufficient to make 
the act murder as if the intent had been formed on the previous 
day, an hour earlier, or any other time.”
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of each verdict that may be rendered, reminding 
you that only one verdict shall be rendered.

“If you are convinced beyond a reasonable doubt 
that the défendant is guilty of the offense charged, 
the form of your verdict should be: ‘We, the jury, 
find the défendant guilty as charged.’

“If you are not convinced beyond a reasonable 
doubt that the défendant is guilty of murder in the 
first degree but you are convinced beyond a reason-
able doubt that the défendant is guilty of murder 
in the second degree, the form of your verdict would 
be: ‘We, the jury, find the défendant guilty of sec-
ond degree murder.’

“If you are not convinced beyond a reasonable 
doubt that the défendant is guilty of murder in the 
first degree or murder in the second degree, but you 
are convinced beyond a reasonable doubt that the 
défendant is guilty of manslaughter, the form of 
your verdict would be: ‘We, the jury, find the de- 
fendant guilty of manslaughter.’

“If you are not convinced that the défendant is 
guilty of murder in the first degree, murder in the 
second degree or manslaughter, the form of your 
verdict would be: ‘We, the jury, find the défendant 
not guilty.’ ”

The jury found the défendant guilty of first-degree 
murder and the death sentence was imposed. On ap- 
peal, the conviction was affirmed, the Louisiana Suprême 
Court rejecting petitioner’s challenge to the death pen-
alty based on the Eighth Amendment. 319 So. 2d 317 
(1975).

II
Petitioner mounts a double attack on the death penalty 

imposed upon him: First, that the statute under which 
his sentence was imposed is too little different from 
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the provision at issue in Furman v. Georgia to escape 
the strictures of our decision in that case; second, that 
death is a cruel and unusual punishment for any crime 
committed by any défendant under any conditions, an 
argument presented in Furman and there rejected by 
four of the six Justices who addressed the issue. I 
disagree with both submissions.

I cannot conclude that the current Louisiana first- 
degree murder statute is insufficiently different from the 
statutes invalidated in Furmaris wake to avoid invalida-
tion under that case. As I hâve already said, under 
prior Louisiana law, one of the permissible verdicts that 
a jury in any capital punishment case was authorized 
by statute and by its instructions to return was “guilty 
without capital punishment.” Dispensing with the 
death penalty was expressly placed within the uncon- 
trolled discrétion of the jury and in no case involved a 
breach of its instructions or the controlling statute. A 
guilty verdict carrying capital punishment required a 
unanimous verdict; any juror, consistent with his in-
struction and whatever the evidence might be, was free 
to vote for a verdict of guilty without capital punish-
ment, thereby, if he persevered, at least foreclosing a 
capital punishment verdict at that trial.

Under this or similar jury-sentencing arrangements 
which were in force in Louisiana, Georgia, and most other 
States that authorized capital punishment, the death 
penalty came to be imposed less and less frequently, so 
much so that in Furman v. Georgia the Court concluded 
that in practice criminal juries, exercising their lawful dis-
crétion, were imposing it so seldom and so freakishly and 
arbitrarily that it was no longer serving the legitimate ends 
of criminal justice and had corne to be cruel and unusual 
punishment violative of the Eighth Amendment. It was 
in response to this judgment that Louisiana sought to 
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re-enact the death penalty as a constitutionally valid pun- 
ishment by redefining the crime of first-degree murder 
and by making death the mandatory punishment for 
those found guilty of that crime.

To implement this aim, the présent Louisiana law 
eliminated the “guilty without capital punishment” ver-
dict. Jurors in first-degree murder cases are no longer 
instructed that they hâve discrétion to withhold capital 
punishment. Their instructions now are to find the 
défendant guilty if they believe beyond a reasonable 
doubt that he committed the crime with which he is 
charged. A verdict of guilty carries a mandatory death 
sentence. In the présent case, the jury was instructed 
as to the spécifie éléments constituting the crime of 
felony murder which the indietment charged. They 
were also directed that if they believed beyond reason-
able doubt that Roberts committed these acts, they 
were to return a verdict of guilty as charged in the in-
dietment. The jury could not, if it believed the défend-
ant had committed the crime, nevertheless dispense with 
the death penalty.

The différence between a jury’s having and not having 
the lawful discrétion to spare the life of the défend-
ant is apparent and fondamental. It is undeniable 
that the unfettered discrétion of the jury to save the 
défendant from death was a major contributing factor in 
the developments which led us to invalidate the death 
penalty in Furman v. Georgia. This factor Louisiana 
has now sought to eliminate by making the death penalty 
compulsory upon a verdict of guilty in first-degree mur-
der cases. As I see it, we are now in no position to rule 
that the State’s présent law, having eliminated the overt 
discretionary power of juries, suffers from the same con-
stitutional infirmities which led this Court to invalidate 
the Georgia death penalty statute in Furman v. Georgia.
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Even so, petitioner submits that in every capital case 
the court is required to instruct the jury with respect to 
lesser included offenses and that the jury therefore has 
unlimited discrétion to foreclose the death penalty by 
finding the défendant guilty of a lesser included offense 
for which capital punishment is not authorized. The 
difficulty with the argument is illustrated by the instruc-
tions in this case. The jury was not instructed that it 
could in its discrétion convict of a lesser included offense. 
The jury’s plain instructions, instead, were to return a 
verdict of guilty of murder as charged if it believed 
from the evidence that Roberts had committed the spé-
cifie acts constituting the offense charged and defined 
by the court. Only if they did not believe Roberts had 
committed the acts charged in the indietment were the 
jurors free to consider whether he was guilty of the lesser 
included offense of second-degree murder, and only if 
they did not find beyond a reasonable doubt that Rob-
erts was guilty of second-degree murder were they free 
to consider the offense of manslaughter. As the Suprême 
Court of Louisiana said in State v. Hill, 297 So. 2d 660, 
662 (1974), and repeated in this case, 319 So. 2d, at 
322, “the use of these lesser verdicts . . . is contin-
gent upon the jury finding insufficient evidence to con-
vict the défendant of first degree murder, with which he 
is charged.” See also State v. Selman, 300 So. 2d 467, 
473 (La. 1974), cert. pending, No. 74-6065.

It is true that the jury in this case, like juries in other 
capital cases in Louisiana and elsewhere, may violate 
its instructions and convict of a lesser included offense 
despite the evidence. But for constitutional purposes I 
am quite unwilling to equate the raw power of nullifica-
tion with the unlimited discrétion extended jurors under 
prior Louisiana statutes. In McGautha v. California, 402 
U. S. 183 (1971), we rejected the argument that vesting 
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standardless sentencing discrétion in the jury was un-
constitutional under the Due Process Clause. In arriv- 
ing at that judgment, we noted that the practice of jury 
sentencing had emerged from the “rébellion against the 
common-law rule imposing a mandatory death sentence 
on ail convicted murderers,” id., at 198, and from the un- 
satisfactory expérience with attempting to define the var- 
ious grades of homicide and to specify those for which 
the death penalty was required. Vesting complété sen-
tencing power in the jury was the upshot. The difficul- 
ties adverted to in McGautha, however, including that of 
jury nullification, are inadéquate to require invalidation 
of the Louisiana felony-murder rule on the ground that 
jurors will so often and systematically refuse to follow 
their instructions that the administration of the death 
penalty under the current law will not be substantially 
different from that which obtained under prior statutes.

Nor am I convinced that the Louisiana death penalty 
for first-degree murder is substantially more vulnérable 
because the prosecutor is vested with discrétion as to the 
sélection and filing of charges, by the practice of plea 
bargaining or by the power of executive clemency. Peti-
tioner argues that these characteristics of the criminal 
justice System in Louisiana, combined with the discré-
tion arguably left to the jury as discussed above, insure 
that the death penalty will be as seldom and arbitrarily 
applied as it was under the predecessor statutes. The 
Louisiana statutes, however, define the éléments of first- 
degree murder, and I cannot accept the assertion that 
state prosecutors will systematically fail to file first- 
degree murder charges when the evidence warrants it or 
to seek convictions for first-degree murder on less than 
adéquate evidence. Of course, someone must exercise 
discrétion and judgment as to what charges are to be 
filed and against whom; but this essential process is 
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nothing more than the rational enforcement of the State’s 
criminal law and the sensible operation of the criminal 
justice System. The discrétion with which Louisiana’s 
prosecutors are invested and which appears to be no 
more than normal, furnishes no basis for inferring that 
capital crimes will be prosecuted so arbitrarily and infre- 
quently that the présent death penalty statute is invalid 
under Furman n . Georgia.

I hâve much the same reaction to plea bargaining 
and executive clemency. A prosecutor may seek or 
accept pleas to lesser offenses where he is not confident 
of his first-degree murder case, but this is merely the 
proper exercise of the prosecutor’s discrétion as I hâve 
already discussed. So too, as illustrated by this case 
and the North Carolina case, Woodson n . North Carolina, 
ante, p. 280, some défendants who otherwise w’ould hâve 
been tried for first-degree murder, convicted, and sen- 
tenced to death are permitted to plead to lesser offenses 
because they are willing to testify against their codefend- 
ants. This is a grisly trade, but it is not irrational ; for it 
is aimed at insuring the successful conclusion of a first- 
degree murder case against one or more other défend-
ants. Whatever else the practice may be, it is neither 
inexplicable, freakish, nor violative of the Eighth Amend-
ment. Nor has it been condemned by this Court under 
other provisions of the Constitution. Santobello v. New 
York, 404 U. S. 257 (1971); North Carolina v. Alford, 
400 U. S. 25 (1970) ; Parker v. North Carolina, 397 U. S. 
790 (1970); Brady v. United States, 397 U. S. 742 
(1970). See also Chaffin v. Stynchcombe, 412 U. S. 
17, 30-31 (1973).

As for executive clemency, I cannot assume that this 
power, exercised by governors and vested in the President 
by Art. II, § 2, of the Constitution, will be used in a 
standardless and arbitrary manner. It is more reason- 
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able to expect the power to be exercised by the Executive 
Branch whenever it is concluded that the criminal justice 
System has unjustly convicted a défendant of first-degree 
murder and sentenced him to death. The country’s ex-
périence with the commutation power does not suggest 
that it is a senseless lottery, that it opérâtes in an arbi- 
trary or discriminatory manner, or that it will lead to 
reducing the death penalty to a merely theoretical threat 
that is imposed only on the luckless few.

I cannot conclude, as do Mr . Justice  Stewart , Mr . 
Justice  Powell , and Mr . Justi ce  Stevens  (hereinafter 
the plurality), that under the présent Louisiana law, 
capital punishment will occur so seldom, discriminatorily, 
or freakishly that it will fail to satisfy the Eighth 
Amendment as construed and applied in Furman n . 
Georgia.

III
I also cannot agréé with the petitioner’s other basic 

argument that the death penalty, however imposed and 
for whatever crime, is cruel and unusual punishment. 
The opposing positions on this issue, as well as the 
history of the death penalty, were fully canvassed by 
varions Justices in their separate opinions in Furman n . 
Georgia, and these able and lucid présentations need not 
be repeated here. It is plain enough that the 
Constitution drafted by the Framers expressly made room 
for the death penalty. The Fifth Amendment provides 
that “no person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury ...” and that no person shall 
be “twice put in jeopardy of life or limb . . . nor be 
deprived of life . . . without due process of law.” The 
Fourteenth Amendment, adopted three-quarters of a 
century later, likewise enjoined the States from depriv- 
ing any person of “his life” without due process of law.
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Since the very first Congress, fédéral law has defined 
crimes for which the death penalty is authorized. Capi-
tal punishment has also been part of the criminal justice 
System of the great majority of the States ever since 
the Union was first organized. Until Furman v. Georgia, 
this Court’s opinions, if they did not squarely uphold 
the death penalty, consistently assumed its constitution- 
ality. Wilkerson v. Utah, 99 U. S. 130 (1879); In re 
Kemmler, 136 U. S. 436 ( 1890) ; Louisiana ex rel. Francis v. 
Resweber, 329 U. S. 459 (1947) ; McGautha n . California, 
402 U. S. 183 (1971); Witherspoon v. Illinois, 391 U. S. 
510(1968). In Trop v. Dulles, 356 U. S. 86,99 (1958), four 
Members of the Court—Mr. Chief Justice Warren and 
Justices Black, Douglas, and Whittaker—agreed that 
“[w] hâte ver the arguments may be against capital pun-
ishment, both on moral grounds and in terms of accom- 
plishing the purposes of punishment—and they are force- 
ful—the death penalty has been employed throughout 
our history, and, in a day when it is still widely accepted, 
it cannot be said to violate the constitutional concept of 
cruelty.”

Until Furman v. Georgia, this was the consistent 
view of the Court and of every Justice who in a pub- 
lished opinion had addressed the question of the validity 
of capital punishment under the Eighth Amendment. In 
Furman, it was concluded by at least two Justices4 that 
the death penalty had become unacceptable to the great 
majority of the people of this country and for that rea- 
son, alone or combined with other reasons, was invalid 

4 Mr . Just ic e Mar sha ll  wrote that the death penalty was in-
valid for several independent reasons, one of which was that “it is 
morally unacceptable to the people of the United States at this time 
in our history.” 408 U. S., at 360. That capital punishment “has 
been almost totally rejected by contemporary society,” id., at 295, 
was one of four factors which together led Mr . Just ice  Bren na n  
to invalidate the statute before us in Furman v. Georgia.
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under the Eighth Amendment, which must be construed 
and applied to reflect the evolving moral standards of the 
country. Trop v. Dulles, supra, at 111; Weems n . 
United States, 217 U. S. 349, 378 (1910). That argu-
ment, whether or not accurate at that time, when meas- 
ured by the manner in which the death penalty was 
being administered under the then-prevailing statutory 
schemes, is no longer descriptive of the country’s atti-
tude. Since the judgment in Furman, Congress and 35 
state législatures re-enacted the death penalty for one 
or more crimes.5 Ail of these States authorize the death

5 The statutes are summarized in the Appendix to petitioner’s 
brief in No. 73-7031, Fowler n . North Carolina, cert. granted, 419 
U. S. 963 (1974), and in Appendix A to the petitioner’s brief in 
No. 75-5394, Jurek v. Texas, ante, p. 262, decided this day. The 
varions types of post-Furman statutes which hâve been enacted are 
described and analyzed in the Note, Discrétion and the Constitu-
tionality of the New Death Penalty Statutes, 87 Harv. L. Rev. 1690 
(1974).

Following the invalidation of the death penalty in California by 
the California Suprême Court on state constitutional grounds in 
People v. Anderson, 6 Cal. 3d 628, 493 P. 2d 880, cert. denied, 406 
U. S. 958 (1972), the State Constitution was amended by initiative 
and referendum to reinstate the penalty (with approximately two- 
thirds of those voting approving the measure). Cal. Const., 
Art. I, §27 (effective Nov. 7, 1972). Approximately 64% of the 
voters at the 1968 Massachusetts general élection voted “yes” 
to a referendum asking “Shall the commonwealth of Massachusetts 
retain the death penalty for crime?” See Commonwealth n . O’Neal, 
— Mass. —, —, 339 N. E. 2d 676, 708 (1975) (Reardon, J., dis-
senting). For other state referenda approving capital punishment, 
see Furman v. Georgia, 408 U. S., at 437-439 (Pow el l , J., dissent-
ing): Oregon (1964), Colorado (1966), Illinois (1970).

There hâve also been public opinion poils on capital punishment, 
see, e. g., S. Rep. No. 93-721, pp. 13-14 (1974), but their validity 
and reliability hâve been strongly criticized, see, e. g., Vidmar & 
Ellsworth, Public Opinion and the Death Penalty, 26 Stan. L. Rev. 
1245 (1974), and indeed neither the parties here nor amici rely on
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penalty for murder of one kind or another. With these 
profound developments in mind, I cannot say that cap-
ital punishment has been rejected by or is offensive to 
the prevailing attitudes and moral presuppositions in the 
United States or that it is always an excessively cruel or 
severe punishment or always a disproportionate punish-
ment for any crime for which it might be imposed.6 
These grounds for invalidating the death penalty are 
foreclosed by recent events, which this Court must ac- 
cept as demonstrating that capital punishment is accept-
able to the contemporary community as just punishment 
for at least some intentional killings.

It is apparent also that Congress and 35 state législa-
tures are of the view that capital punishment better 
serves the ends of criminal justice than would life im-
prisonment and that it is therefore not excessive in the 
sense that it serves no legitimate legislative or social 
ends. Petitioner Roberts, to the contrary, submits that 
life imprisonment obviously would better serve the end 
of reformation or réhabilitation and that there is no 
satisfactory evidence that punishing by death serves more 
effectively than does life imprisonment the other major 
endsof imposingseriouscriminalsanctions: incapacitation

such polis as relevant to the issue before us. Brief for United 
States as Amicus Curiae 54.

6 As shown by Mr . Just ice  Pow ell ’s opinion in Furman v. Geor-
gia, 408 U. S., at 442-443, n. 37, state death penalty statutes with- 
stood constitutional challenge in the highest courts of 25 States. 
Post-Furman législation has been widely challenged but has been 
sustained as not contrary to the Eighth and Fourteenth Amendments 
in the five States now before us and in Oklahoma (e. g., Davis v. 
State, 542 P. 2d 532 (1975)). Final resolutions of cases in many 
other States is apparently awaiting our decision in the cases decided 
today. But see Commonwealth v. O’Neal, supra, and People ex 
rel. Rice v. Cunningham, 61 111. 2d 353, 336 N. E. 2d 1 (1975), 
invalidating the death penalty on state-law grounds.
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of the prisoner, the deterrence of others, and moral re- 
enforcement and rétribution. The death penalty is 
therefore cruel and unusual, it is argued, because it is 
the purposeless taking of life and the needless imposition 
of suffering.

The widespread re-enactment of the death penalty, it 
seems to me, answers any claims that life imprisonment 
is adéquate punishment to satisfy the need for réproba-
tion or rétribution. It also seems clear enough that 
death finally forecloses the possibility that a prisoner will 
commit further crimes, whereas life imprisonment does 
not. This leaves the question of general deterrence as 
the principal battleground : Does the death penalty more 
effectively deter others from crime than does the threat 
of life imprisonment?

The debate on this subject started générations ago and 
is still in progress. Each side has a plethora of fact and 
opinion in support of its position,7 some of it quite old 

7 The debate over the general deterrent effect of the death pen-
alty and the relevant materials were canvassed exhaustively by 
Mr . Just ice  Mar sha ll  in his separate concurring opinion in Fur-
man, supra, at 345-354. The debate has intensified since then. 
See Part III of Brief for Petitioner in No. 73-7301, Fowler v. 
North Carolina, supra (esp. pp. 121-130, and App. E, pp. le- 
10e), incorporated by reference in petitioner’s brief in this case. 
See also Brief for United States as Amicus Curiae 34—35 in this and 
related cases. The focal point of the most recent stage of the 
debate has been Prof. Isaac Ehrlich’s study of the issue. Ehrlich, 
The Deterrent Effect of Capital Punishment: A Question of Life 
and Death, 65 Am. Econ. Rev. 397 (June 1975). For reactions 
to and comments on the Ehrlich study, see Statistical Evidence on 
the Deterrent Effect of Capital Punishment, 85 Yale L. J. 164-227 
(1975). See also Passell, The Deterrent Effect of the Death Pen-
alty: A Statistical Test, 28 Stan. L. Rev. 61 (1975).

For analysis of some of the reasons for the inconclusive nature 
of statistical studies on the issue, see, e. g., Report of the Royal 
Commission on Capital Punishment, 1949-1953, Cmd. 8932, fl 62- 
67 (1953); Gibbs, Crime, Punishment, and Deterrence, 48 Sw. Soc.
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and some of it very new; but neither has yet silenced 
the other. I need not detail these conflicting mate- 
rials, most of which are familiar sources. It is quite 
apparent that the relative efficacy of capital punishment 
and life imprisonment to deter others from crime re-
mains a matter about which reasonable men and reason-
able legislators may easily differ. In this posture of the 
case, it would be neither a proper or wise exercise of the 
power of judicial review to refuse to accept the reason-
able conclusions of Congress and 35 state législatures 
that there are indeed certain circumstances in which the 
death penalty is the more efficacious deterrent of crime.

It will not do to denigrate these legislative judgments 
as some form of vestigial savagery or as purely rétribu-
tive in motivation; for they are solemn judgments, rea-
sonably based, that imposition of the death penalty will 
save the lives of innocent persons. This concern for life 
and human values and the sincère efforts of the States 
to pursue them are matters of the greatest moment with 
which the judiciary should be most reluctant to interfère. 
The issue is not whether, had we been legislators, we 
would hâve supported or opposed the capital punishment 
statutes presently before us. The question here under 
discussion is whether the Eighth Amendment requires us 
to interfère with the enforcement of these statutes on 
the grounds that a sentence of life imprisonment for the 
crimes at issue would as well hâve served the ends of 
criminal justice. In my view, the Eighth Amend-

Sci. Q. 515 (1968); Hart, Murder and the Principles of Punish- 
ment: England and the United States, 52 Nw. U. L. Rev. 433, 
457-458 (1957). See also Posner, The Economie Approach to Law, 
53 Tex. L. Rev. 757, 766-768 (1975).

For a study of the deterrent effect of punishment generally, 
see F. Zimring & G. Hawkins, Deterrence (1973), and especially 
id., at 16, 18-19, 31, 62-64, 186-190 (for a general discussion of 
capital punishment as a deterrent).
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ment provides no warrant for overturning these convic-
tions on these grounds.

IV
The plurality offers two additional reasons for invali- 

dating the Louisiana statute, neither of which had been 
raised by the parties and with both of which I disagree.

The plurality holds the Louisiana statute unconstitu- 
tional for want of a separate sentencing proceeding in 
which the sentencing authority may focus on the sen-
tence and consider some or ail of the aggravating and 
mitigating circumstances. In McGautha v. California, 
402 U. S. 183 (1971), after having heard the same issues 
argued twice before in Maxwell n . Bishop, 398 U. S. 
262 (1970), we specifically rejected the daims that a 
defendant’s “constitutional rights were infringed by per- 
mitting the jury to impose the death penalty without 
governing standards” and that “the jury’s imposition of 
the death sentence in the same proceeding and verdict as 
determined the issue of guilt was [not] constitutionally 
permissible.” 402 U. S., at 185. With respect to the 
necessity of a bifurcated criminal trial, we had reached 
essentially the same resuit in Spencer v. Texas, 385 U. S. 
554 (1967). In spite of these cases, the plurality holds 
that the State must provide a procedure under which 
the sentencer may separately consider the character and 
record of the individual défendant, along with the cir-
cumstances of the particular offense, including any miti-
gating circumstances that may exist. For myself, I see 
no reason to reconsider McGautha and would not invali- 
date the Louisiana statute for its failure to provide 
what McGautha held it need not provide. I still share 
the concluding remarks of the Court in McGautha v. 
California:

“It may well be, as the American Law Institute and 
the National Commission on Reform of Fédéral
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Criminal Laws hâve concluded, that bifurcated trials 
and criteria for jury sentencing discrétion are su- 
perior means of dealing with capital cases if the 
death penalty is to be retained at ail. But the Féd-
éral Constitution, which marks the limits of our 
authority in these cases, does not guarantee trial 
procedures that are the best of ail worlds, or that 
accord with the most enlightened ideas of students 
of the infant science of criminology, or even those 
that measure up to the individual prédilections of 
members of this Court. See Spencer v. Texas, 385 
U. S. 554 (1967). The Constitution requires no 
more than that trials be fairly conducted and that 
guaranteed rights of défendants be scrupulously re- 
spected. From a constitutional standpoint we can- 
not conclude that it is impermissible for a State to 
consider that the compassionate purposes of jury 
sentencing in capital cases are better served by hav- 
ing the issues of guilt and punishment determined 
in a single trial than by focusing the jury’s attention 
solely on punishment after the issue of guilt has 
been determined.

“Certainly the facts of these gruesome murders 
bespeak no miscarriage of justice. The ability of 
juries, unassisted by standards, to distinguish be-
tween those défendants for whom the death pen-
alty is appropriate punishment and those for whom 
imprisonment is sufficient is indeed ’illustrated by the 
discriminating verdict of the jury in McGautha’s 
case, finding Wilkinson the less culpable of the two 
défendants and sparing his life.

“The procedures which petitioners challenge are 
those by which most capital trials in this country 
are conducted, and by which ail were conducted un- 
til a few years ago. We hâve determined that these 
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procedures are consistent with the rights to which 
petitioners were constitutionally entitled, and that 
their trials were entirely fair. Having reached 
these conclusions we hâve performed our task of 
measuring the States’ process by fédéral constitu-
tional standards . . . 402 U. S., at 221-222.

Implicit in the plurality’s holding that a separate pro-
ceeding must be held at which the sentencer may consider 
the character and record of the accused is the proposition 
that States are constitutionally prohibited from consider-
ing any crime, no matter how defined, so serious that 
every person who commits it should be put to death 
regardless of extraneous factors related to his character. 
Quite apart from McGautha v. California, supra, I can-
not agréé. It is axiomatic that the major justification 
for concluding that a given défendant deserves to be 
punished is that he committed a crime. Even if the 
character of the accused must be considered under the 
Eighth Amendment, surely a State is not constitutionally 
forbidden to provide that the commission of certain 
crimes conclusively establishes that the criminal’s char-
acter is such that he deserves death. Moreover, quite 
apart from the character of a criminal, a State should 
constitutionally be able to conclude that the need to 
deter some crimes and that the likelihood that the death 
penalty will succeed in deterring these crimes is such 
that the death penalty may be made mandatory for ail 
people who commit them. Nothing resembling a rea- 
soned basis for the rejection of these propositions is to 
be found in the plurality opinion.

The remaining reason offered for invalidating the 
Louisiana statute is also infirm. It is said that the 
Eighth Amendment forbids the législature to require 
imposition of the death penalty when the éléments 
of the specified crime hâve been proved to the satisfac-
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tion of the jury because historically the concept of the 
mandatory death sentence has been rejected by the com- 
munity and départs so far from contemporary standards 
with respect to the imposition of capital punishment 
that it must be held unconstitutional.

Although the plurality seemingly makes an unlimited 
pronouncement, it actually stops short of invalidating 
any statute making death the required punishment for 
any crime whatsoever. Apparently there are some 
crimes for which the plurality in its infinité wisdom will 
permit the States to require the death sentence to be im-
posed without the additional procedures which its opinion 
seems to mandate. There hâve always been mandatory 
death penalties for at least some crimes, and the législa-
tures of at least two States hâve now again embraced 
this approach in order to serve what they deem to be 
their own penological goals.

Furthermore, Justic es  Stewart , Powell , and Stevens  
uphold the capital punishment statute of Texas, under 
which capital punishment is required if the défendant is 
found guilty of the crime charged and the jury answers 
two additional questions in the affirmative. Once that 
occurs, no discrétion is left to the jury; death is manda-
tory. Although Louisiana juries are not required to 
answer these précisé questions, the Texas law is not con- 
stitutionally distinguishable from the Louisiana System 
under which the jury, to convict, must find the éléments 
of the crime, including the essential element of intent to 
kill or inflict great bodily harm, which, according to the 

■ instructions given in this case, must be felonious, “that is, 
it must be wrong or without any just cause or excuse.”

As the plurality now interprets the Eighth Amendment, 
the Louisiana and North Carolina statu tes are infirm 
because the jury is deprived of ail discrétion once it finds 
the défendant guilty. Yet in the next breath it invali- 
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dates these statutes because they are said to invite or 
allow too much discrétion: Despite their instructions, 
when they feel that défendants do not deserve to die, 
juries will so often and systematically disobey their in-
structions and find the défendant not guilty or guilty of 
a noncapital offense that the statute fails to satisfy the 
standards of Furman n . Georgia. If it is truly the case 
that Louisiana juries will exercise too much discrétion— 
and I do not agréé that it is—then it seems strange in- 
deed that the statute is also invalidated because it pur- 
ports to give the jury too Utile discrétion by making the 
death penalty mandatory. Furthermore, if there is dan-
ger of freakish and too infrequent imposition of capital 
punishment under a mandatory System such as Louisi- 
ana’s, there is very little ground for believing that ju-
ries will be any more faithful to their instructions under 
the Georgia and Florida Systems where the opportunity 
is much, much greater for juries to practice their own 
brand of unbridled discrétion.

In any event the plurality overreads the history upon 
which it so heavily relies. Narrowing the categories of 
crime for which the death penalty was authorized re- 
flected a growing sentiment that death was an excessive 
penalty for many crimes, but I am not convinced, as 
apparently the plurality is, that the decision to vest dis- 
cretionary sentencing power in the jury was a judgment 
that mandatory punishments were excessively cruel 
rather than merely a legislative response to avoid jury 
nullifications which were occurring with some frequency. 
That législatures chose jury sentencing as the least 
troublesome of two approaches hardly proves legislative 
rejection of mandatory sentencing. State législatures 
may hâve preferred to vest discretionary sentencing 
power in a jury rather than to hâve guilty défendants go 
scot-free ; but I doubt that these events necessarily reflect 
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an affirmative legislative preference for discretionary 
Systems or support an inference that législatures would 
hâve chosen them even absent their expérience with jury 
nullification.

Nor does the fact that juries at times refused to con- 
vict despite the evidence prove that the mandatory 
nature of the sentence was the burr under the jury’s 
saddle rather than that one or more persons on those 
juries were opposed in principle to the death penalty un-
der whatever System it might be authorized or imposed. 
Surely if every nullifying jury had been interrogated at 
the time and had it been proved to everyone’s satis-
faction that ail or a large part of the nullifying 
verdicts occurred because certain members of these juries 
had been opposed to the death penalty in any form, 
rather than because the juries involved were reluctant 
to impose the death penalty on the particular défendants 
before them, it could not be concluded that either those 
juries or the country had condemned mandatory punish- 
ments as distinguished from the death penalty itself. 
The plurality nevertheless draws such an inference even 
though there is no more reason to infer that jury nulli-
fication occurred because of opposition to the death 
penalty in particular cases than because one or more of 
the 12 jurors on the critical juries were opposed to the 
death penalty in any form and stubbornly refused to 
participate in a guilty verdict. Of course, the plurality 
does not conclude that the death penalty was itself placed 
beyond legislative resuscitation either by jury nullifica-
tion under mandatory statutes or by the érosion of the 
death penalty under the discretionary-sentencing Systems 
that led to the judgment in Furman v. Georgia. I see no 
more basis for arriving at a contrary conclusion with re-
spect to the mandatory statutes.

Louisiana and North Carolina hâve returned to the 
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mandatory capital punishment System for certain crimes.8 
Their législatures hâve not deemed mandatory punish-
ment, once the crime is proved, to be unacceptable ; nor 
hâve their juries rejected it, for the death penalty has 
been imposed with some regularity. Perhaps we would 

8 It is unclear to me why, because législatures found shortcomings 
in their mandatory statutes and decided to try vesting absolute 
discrétion in juries, the législatures are constitutionally forbidden to 
retum to mandatory statutes when shortcomings are discovered 
in their discretionary statutes. See Furman v. Georgia. Florida 
has in effect at the présent time a statute under which the 
death penalty is mandatory whenever the sentencing judge finds 
that statutory aggravating factors outweigh the mitigating factors. 
Georgia has in effect a statute which gives the sentencer discrétion 
in every case to décliné to impose the death penalty. If Florida 
and ail other States like it choose to adopt the Georgia statutory 
scheme, will the Eighth Amendment prevent them from later chang- 
ing their minds and retuming to their présent scheme? I would 
think not.

Most of the States had in effect prior to Furman v. Georgia 
statutes under which even the least culpable first-degree mur- 
derer could be put to death. I simply cannot find from the 
decision to adopt such statutes a constitutional rule preventing the 
States from removing the standardless nature of sentencing under 
such statutes and replacing them with statutes under which ail or 
a substantial portion of first-degree murderers are put to death.

This is particularly true in Louisiana. The most that the plu- 
rality can possibly infer from its own description of the history of 
capital punishment in this country is that the législatures hâve 
rejected the proposition that ail first-degree murderers should be 
put to death. This is so because the only mandatory statutes 
which were historically repealed or replaced were those which 
msde death the mandatory punishment for ail first-degree murders. 
Louisiana has now passed a statute which makes death the 
mandatory penalty for only five narrow categories of first-degree 
murder, not for ail first-degree murders by any means. The his-
tory relied upon by the plurality is utterly silent on society’s reaction 
to such a statute. It cannot be invalidated on the basis of contem-
porary standards because we do not know that it is inconsistent 
with such standards.
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prefer that these States had adopted a different System, 
but the issue is not our individual preferences but the 
constitutionality of the mandatory Systems chosen by 
these two States. I see no warrant under the Eighth 
Amendment for refusing to uphold these statutes.

Indeed, the. more fundamental objection than the 
plurality’s muddled reasoning is that in Gregg v. Georgia, 
ante, at 174-176, it lectures us at length about the rôle 
and place of the judiciary and then proceeds to ignore its 
own advice, the net effect being to suggest that observers 
of this institution should pay more attention to what we 
do than what we say. The plurality claims that it has 
not forgotten what the past has taught about the limits 
of judicial review ; but I fear that it has again surrendered 
to the temptation to make policy for and to attempt to 
govem the country through a misuse of the powers given 
this Court under the Constitution.

V
I conclude that § 14:30 of the Louisiana statutes 

imposing the death penalty for first-degree murder 
is not unconstitutional under the Eighth Amendment. 
I am not impressed with the argument that this resuit 
reduces the Amendment to little more than mild advice 
from the Framers to state legislators. Weems, Trop, 
and Furman bear witness to the contrary.

For the foregoing reasons, I dissent.

Mr . Just ice  Blackmu n , dissenting.
I dissent for the reasons set forth in my dissent in 

Furman v. Georgia, 408 U. S. 238, 405-414 (1972), and 
in the other dissenting opinions I joined in that case. 
Id., at 375, 414, and 465.
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SOUTH DAKOTA v. OPPERMAN

CERTIORARI TO THE SUPREME COURT OF SOUTH DAKOTA

No. 75-76. Argued March 29, 1976—Decided July 6, 1976

After respondent’s car had been impounded for multiple parking 
violations the police, following standard procedures, inventoried 
the contents of the car. In doing so they discovered marihuana 
in the glove compartment, for the possession of which respondent 
was subsequently arrested. His motion to suppress the evidence 
yielded by the warrantless inventory search was denied, and 
respondent was thereafter convicted. The State Suprême Court 
reversed, concluding that the evidence had been obtained in viola-
tion of the Fourth Amendment as made applicable to the States 
by the Fourteenth. Held: The police procedures followed in this 
case did not involve an “unreasonable” search in violation of the 
Fourth Amendment. The expectation of privacy in one’s auto-
mobile is significantly less than that relating to one’s home or 
office, Cardwéll v. Lewis, 417 U. S. 583, 590. When vehicles are 
impounded, police routinely follow caretaking procedures by 
securihg and inventorying the cars’ contents. These procedures 
hâve been widely sustained as reasonable under the Fourth 
Amendment. This standard practice was followed here, and there 
is no suggestion of any investigatory motive on the part of the 
police. Pp. 367-376.

89 S. D.---- , 228 N. W. 2d 152, reversed and remanded.

Bur ger , C. J., delivered the opinion of the Court, in which 
Bla ck mu n , Pow ell , Reh nq ui st , and Ste ve ns , JJ., joined. Pow el l , 
J., filed a concurring opinion, post, p. 376. Whi te , J., filed a 
dissenting statement, post, p. 396. Mar sha ll , J., filed a dissent-
ing opinion, in which Bre nna n and Stew art , JJ., joined, post, 
p. 384.

William J. Janklow, Attorney General of South Da-
kota, argued the cause for petitioner. With him on 
the brief was Earl R. Mettler, Assistant Attorney 
General.

Robert C. Ulrich, by appointment of the Court, 423
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U. S. 1012, argued the cause for respondent pro hac vice. 
With him on the brief were Lee M. McCahren and 
John F. Hagemann*

Mr . Chief  Justice  Burge r  delivered the opinion of 
the Court.

We review the judgment of the Suprême Court of 
South Dakota, holding that local police violated the 
Fourth Amendment to the Fédéral Constitution, as ap-
plicable to the States under the Fourteenth Amendment, 
when they conducted a routine inventory search of an 
automobile lawfully impounded by police for violations 
of municipal parking ordinances.

(1)
Local ordinances prohibit parking in certain areas of 

downtown Vermillion, S. D., between the hours of 2 a. m. 
and 6 a. m. During the early morning hours of Decem-
ber 10, 1973, a Vermillion police officer observed respond- 
ent’s unoccupied vehicle illegally parked in the restricted 
zone. At approximately 3 a. m., the officer issued an 
overtime parking ticket and placed it on the car’s wind- 
shield. The citation warned:

“Vehicles in violation of any parking ordinance 
may be towed from the area.”

At approximately 10 o’clock on the same morning, an- 

*Briefs of amici curiae urging reversai were filed by Evelle J. 
Younger, Attorney General, Jack R. Winkler, Chief Assistant At-
torney General, S. Clark Moore, Assistant Attorney General, and 
Kent L. Richland and Robert R. Anderson, Deputy Attorneys Gen-
eral, for the State of California; by Théodore L. Sendak, Attorney 
General, and Donald P. Bogard, Executive Assistant Attorney Gen-
eral, for the State of Indiana; by Toney Anaya, Attorney General, 
and Warren O. F. Harris, Deputy Attorney General, for the State 
of New Mexico; and by Wayne W. Schmidt for Americans for Effec-
tive Law Enforcement, Inc.
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other officer issued a second ticket for an overtime park-
ing violation. These circumstances were routinely re- 
ported to police headquarters, and after the vehicle was 
inspected, the car was towed to the city impound lot.

From outside the car at the impound lot, a police 
officer observed a watch on the dashboard and other 
items of personal property located on the back seat and 
back floorboard. At the officer’s direction, the car door 
was then unlocked and, using a standard inventory form 
pursuant to standard police procedures, the officer in- 
ventoried the contents of the car, including the contents 
of the glove compartment, which was unlocked. There 
he found marihuana contained in a plastic bag. Ail 
items, including the contraband, were removed to the 
police department for safekeeping.1 During the late 
afternoon of December 10, respondent appeared at the 
police department to claim his property. The marihuana 
was retained by police.

Respondent was subsequently arrested on charges of 
possession of marihuana. His motion to suppress the 
evidence yielded by the inventory search was denied; he 
was convicted after a jury trial and sentenced to a fine 
of $100 and 14 days’ incarcération in the county jail. 
On appeal, the Suprême Court of South Dakota reversed

1 At respondent’s trial, the officer who conducted the inventory 
testified as follows:

“Q. And why did you inventory this car?
“A. Mainly for safekeeping, because we hâve had a lot of trouble 

in the past of people getting into the impound lot and breaking 
into cars and stealing stuff out of them.

“Q. Do you know whether the vehicles that were broken into . . . 
were locked or unlocked?

“A. Both of them were locked, they would be locked.” Record 74. 
In describing the impound lot, the officer stated:

“A. It’s the old county highway yard. It has a wooden fence 
partially around part of it, and kind of a dilapidated wire fence, a 
makeshift fence.” Id., at 73.
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the conviction. 89 S. D.---- , 228 N. W. 2d 152. The 
court concluded that the evidence had been obtained in 
violation of the Fourth Amendment prohibition against 
unreasonable searches and seizures. We granted cer- 
tiorari, 423 U. S. 923 (1975), and we reverse.

(2)
This Court has traditionally drawn a distinction be-

tween automobiles and homes or offices in relation to the 
Fourth Amendment. Although automobiles are “effects” 
and thus within the reach of the Fourth Amendment, 
Cady v. Dombrowski, 413 U. S. 433, 439 (1973), war- 
rantless examinations of automobiles hâve been upheld 
in circumstances in which a search of a home or office 
would not. Cardwell v. Lewis, 417 U. S. 583, 589 (1974) ; 
Cady n . Dombrowski, supra, at 439-440; Chambers n . 
Maroney, 399 U. S. 42, 48 (1970).

The reason for this well-settled distinction is twofold. 
First, the inhérent mobility of automobiles créâtes cir-
cumstances of such exigency that, as a practical necessity, 
rigorous enforcement of the warrant requirement is im-
possible. Carroll v. United States, 267 U. S. 132, 153- 
154 (1925) ; Coolidge v. New Hampshire, 403 U. S. 443, 
459-460 ( 1971). But the Court has also upheld warrant- 
less searches where no immédiate danger was presented 
that the car would be removed from the jurisdiction. 
Chambers v. Maroney, supra, at 51-52; Cooper v. 
California, 386 U. S. 58 (1967). Besides the element of 
mobility, less rigorous warrant requirements govern be-
cause the expectation of privacy with respect to one’s 
automobile is significantly less than that relating to 
one’s home or office.2 In discharging their varied re- 

2 In Camara v. Municipal Court, 387 U. S. 523 (1967), and See 
v. City of Seattle, 387 U. S. 541 (1967), the Court held that a 
warrant was required to effect an unoonsented administrative entry 
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sponsibilities for ensuring the public safety, law enforce- 
ment officiais are necessarily brought into frequent con-
tact with automobiles. Most of this contact is distinctly 
noncriminal in nature. Cady v. Dombrowski, supra, at 
442. Automobiles, unlike homes, are subjected to per- 
vasive and continuing governmental régulation and Con-
trols, including periodic inspection and licensing require- 
ments. As an everyday occurrence, police stop and 
examine vehicles when license plates or inspection stickers 
hâve expired, or if other violations, such as exhaust fumes 
or excessive noise, are noted, or if headlights or other 
safety equipment are not in proper working order.

The expectation of privacy as to automobiles is fur- 
ther diminished by the obviously public nature of auto-
mobile travel. Only two Terms ago, the Court noted:

“One has a lesser expectation of privacy in a mo- 
tor vehicle because its function is transportation and 
it seldom serves as one’s résidence or as the reposi- 
tory of personal effects. ... It travels public thor- 
oughfares where both its occupants and its contents 
are in plain view.” Cardwell v. Lewis, supra, 
at 590.

In the interests of public safety and as part of what 
the Court has called “community caretaking functions,” 
Cady n . Dombrowski, supra, at 441, automobiles are fre- 
quently taken into police custody. Vehicle accidents 
présent one such occasion. To permit the uninterrupted 
flow of traffic and in some circumstances to preserve 
evidence, disabled or damaged vehicles will often be re- 
moved from the highways or streets at the behest of po-
lice engaged solely in caretaking and traffic-control activi-

into and inspection of private dwellings or commercial promises to 
ascertain health or safety conditions. In contrast, this procedure has 
never been held applicable to automobile inspections for safety 
purposes.
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ties. Police will also frequently remove and impound 
automobiles which violate parking ordinances and which 
thereby jeopardize both the public safety and the efficient 
movement of vehicular traffic.3 The authority of police 
to seize and remove from the streets vehicles impeding 
traffic or threatening public safety and convenience is 
beyond challenge.

When vehicles are impounded, local police departments 
generally follow a routine practice of securing and in- 
ventorying the automobiles’ contents. These procedures 
developed in response to three distinct needs: the protec-
tion of the owner’s property while it remains in police 
custody, United States v. Mitchell, 458 F. 2d 960, 961 
(CA9 1972) ; the protection of the police against daims 
or disputes over lost or stolen property, United States v. 
Kelehar, 470 F. 2d 176, 178 (CA5 1972) ; and the protec-
tion of the police from potential danger, Cooper v. Cali-
fornia, supra, at 61-62. The practice has been viewed as 
essential to respond to incidents of theft or vandalism. 
See Cabbler v. Commonwealth, 212 Va. 520, 522, 184 
S. E. 2d 781, 782 (1971), cert. denied, 405 U. S. 1073 
(1972) ; Warrix v. State, 50 Wis. 2d 368, 376, 184 N. W. 
2d 189, 194 (1971). In addition, police frequently at- 
tempt to détermine whether a vehicle has been stolen 
and thereafter abandoned.

These caretaking procedures hâve almost uniformly 
been upheld by the state courts, which by virtue of the 
localized nature of traffic régulation hâve had considér-
able occasion to deal with the issue.4 Applying the 

3 The New York Court of Appeals has noted that in New York 
City alone, 108,332 cars were towed away for traffic violations 
during 1969. People v. Sullivan, 29 N. Y. 2d 69, 71, 272 N. E. 
2d 464, 465 (1971).

4 In contrast to state officiais engaged in everyday caretaking 
functions:
“The contact with vehicles by fédéral law enforcement officers
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Fourth Amendment standard of “reasonableness,” 5 the 
state courts hâve overwhelmingly concluded that, even 
if an inventory is characterized as a “search,”6 the

usually, if not always, involves the détection or investigation of 
crimes unrelated to the operation of a vehicle.” Cady v. Dom- 
browski, 413 U. S. 433, 440 (1973).

5 In analyzing the issue of reasonableness vel non, the courts hâve 
not sought to détermine whether a protective inventory was justi- 
fied by “probable cause.” The standard of probable cause is 
peculiarly related to criminal investigations, not routine, non-
criminal procedures. See generally Note, Warrantless Searches and 
Seizures of Automobiles, 87 Harv. L. Rev. 835, 850-851 (1974). 
The probable-cause approach is unhelpful when analysis centers 
upon the reasonableness of routine administrative caretaking func- 
tions, particularly when no claim is made that the protective 
procedures are a subterfuge for criminal investigations.

In view of the noncriminal context of inventory searches, and 
the inapplicability in such a setting of the requirement of probable 
cause, courts hâve held—and quite correctly—that search warrants 
are not required, linked as the warrant requirement textually is to 
the probable-cause concept. We hâve frequently observed that the 
warrant requirement assures that legal inferences and conclusions as 
to probable cause will be drawn by a neutral magistrate unrelated 
to the criminal investigative-enforcement process. With respect to 
noninvestigative police inventories of automobiles lawfully within 
govemmental custody, however, the policies underlying the war-
rant requirement, to which Mr . Just ice  Pow ell  refers, are 
inapplicable.

6 Given the benign noncriminal context of the intrusion, see 
Wyman v. James, 400 U. S. 309, 317 (1971), some courts hâve con-
cluded that an inventory does not constitute a search for Fourth 
Amendment purposes. See, e. g., People v. Sullivan, supra, at 77, 
272 N. E. 2d, at 469; People x. Willis, 46 Mich. App. 436,208 N. W. 2d 
204 (1973) ; State v. Wallen, 185 Neb. 44, 49-50, 173 N. W. 2d 372, 
376, cert. denied, 399 U. S. 912 (1970). Other courts hâve ex- 
pressed doubts as to whether the intrusion is classifiable as a 
search. State v. Ail, 17 N. C. App. 284, 286, 193 S. E. 2d 770, 
772, cert. denied, 414 U. S. 866 (1973). Petitioner, however, has 
expressly abandoned the contention that the inventory in this case 
is exempt from the Fourth Amendment standard of reasonableness. 
Tr. of Oral Arg. 5.
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intrusion is constitutionally permissible. See, e. g., City 
of St. Paul v. Myles, 298 Minn. 298, 300-301, 218 N. W. 
2d 697, 699 (1974); State v. Tully, 166 Conn. 126, 136, 
348 A. 2d 603, 609 (1974); People v. Trusty, 183 Colo. 
291, 296-297, 516 P. 2d 423, 425-426 (1973); People v. 
Sullivan, 29 N. Y. 2d 69, 73, 272 N. E. 2d 464, 466 
(1971); Cabbler v. Commonwealth, supra; Warrix v. 
State, supra; State v. Wallen, 185 Neb. 44, 173 N. W. 2d 
372, cert. denied, 399 U. S. 912 (1970) ; State v. Criscola, 
21 Utah 2d 272, 444 P. 2d 517 (1968) ; State v. Monta- 
gue, 73 Wash. 2d 381, 438 P. 2d 571 (1968); People n . 
Clark, 32 111. App. 3d 898, 336 N. E. 2d 892 (1975); 
State v. Achter, 512 S. W. 2d 894 (Mo. Ct. App. 1974) ; 
Bennett v. State, 507 P. 2d 1252 (Okla. Crim. App. 
1973) ; People v. Willis, 46 Mich. App. 436, 208 N. W. 2d 
204 (1973) ; State v. AU, 17 N. C. App. 284, 193 S. E. 2d 
770, cert. denied, 414 U. S. 866 (1973) ; Godbee n . State, 
224 So. 2d 441 (Fia. Dist. Ct. App. 1969). Even the 
séminal state decision relied on by the South Dakota 
Suprême Court in reaching the contrary resuit, Mozzetti 
v. Superior Court, 4 Cal. 3d 699, 484 P. 2d 84 (1971), 
expressly approved police caretaking activities resulting 
in the securing of property within the officer’s plain 
view.

The majority of the Fédéral Courts of Appeals hâve 
likewise sustained inventory procedures as reasonable 
police intrusions. As Judge Wisdom has observed:

“[W]hen the police take custody of any sort of con-
tainer [such as] an automobile . . . it is reasonable 
to search the container to itemize the property to be 
held by the police. [This reflects] the underlying 
principle that the fourth amendment proscribes only 
unreasonable searches.” United States v. Gravitt, 
484 F. 2d 375, 378 (CA5 1973), cert. denied, 414 
U. S. 1135 (1974) (emphasis in original).
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See also Cabbler v. Superintendent, 528 F. 2d 1142 (CA4 
1975), cert. pending, No. 75—1463; Barker v. Johnson, 
484 F. 2d 941 (CA6 1973) ; United States v. Mitchell, 458 
F. 2d 960 (CA9 1972) ; United States v. Lipscomb, 435 
F. 2d 795 (CA5 1970), cert. denied, 401 U. S. 980 (1971) ; 
United States v. Pennington, 441 F. 2d 249 (CA5), cert. 
denied, 404 U. S. 854 (1971); United States v. Boyd, 
436 F. 2d 1203 (CA5 1971) ; Cotton v. United States, 371 
F. 2d 385 (CA9 1967). Accord, Lowe v. Hopper, 400 
F. Supp. 970, 976-977 (SD Ga. 1975) ; United States v. 
Spitalieri, 391 F. Supp. 167, 169-170 (ND Ohio 1975) ; 
United States v. Smith, 340 F. Supp. 1023 (Conn. 1972) ; 
United States v. Fuller, 277 F. Supp. 97 (DC 1967), 
conviction aff’d, 139 U. S. App. D. C. 375, 433 F. 2d 533 
(1970). These cases hâve recognized that standard in-
ventories often include an examination of the glove com- 
partment, since it is a customary place for documents 
of ownership and registration, United States v. Penning-
ton, supra, at 251, as well as a place for the temporary 
storage of valuables.

(3)
The decisions of this Court point unmistakably to the 

conclusion reached by both fédéral and state courts that 
inventories pursuant to standard police procedures are 
reasonable. In the first such case, Mr. Justice Black 
made plain the nature of the inquiry before us:

“But the question here is not whether the search 
was authorized by state law. The question is rather 
whether the search was reasonable under the Fourth 
Amendment.” Cooper v. California, 386 U. S., at 
61 (emphasis added).

And, in his last writing on the Fourth Amendment, 
Mr. Justice Black said:

“[T]he Fourth Amendment does not require that 
every search be made pursuant to a warrant. It
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prohibits only ‘unreasondble searches and seizures.’ 
The relevant test is not the reasonableness of the 
opportunity to procure a warrant, but the reason-
ableness of the seizure under ail the circumstances. 
The test of reasonableness cannot be fixed by per se 
rules; each case must be decided on its own facts.” 
Coolidge v. New Hampshire, 403 U. S., at 509-510 
(concurring and dissenting) (emphasis added).

In applying the reasonableness standard adopted by 
the Framers, this Court has consistently sustained police 
intrusions into automobiles impounded or otherwise in 
lawful police custody where the process is aimed at secur- 
ing or protecting the car and its contents. In Cooper v. 
California, supra, the Court upheld the inventory of a 
car impounded under the authority of a state forfeiture 
statute. Even though the inventory was conducted in 
a distinctly criminal setting7 and carried out a week 
after the car had been impounded, the Court nonethe- 
less found that the car search, including examination of 
the glove compartment where contraband was found, was 
reasonable under the circumstances. This conclusion 
was reached despite the fact that no warrant had issued 
and probable cause to search for the contraband in the 
vehicle had not been established. The Court said in 
language explicitly applicable here:

“It would be unreasonable to hold that the police, 
having to retain the car in their custody for such 
a length of time, had no right, even for their own 
protection, to search it.” 386 U. S., at 61-62.8

7 In Cooper, the owner had been arrested on narcotics charges, 
and the car was taken into custody pursuant to the state forfeiture 
statute. The search was conducted several months before the for-
feiture proceedings were actually instituted.

8 There was, of course, no certainty at the time of the search 
that forfeiture proceedings would ever be held. Accordingly, there
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In the following Term, the Court in Harris v. United 
States, 390 U. S. 234 (1968), upheld the introduction of 
evidence, seized by an officer who, after conducting an 
inventory search of a car and while taking means to 
safeguard it, observed a car registration card lying on 
the métal stripping of the car door. Rejecting the argu-
ment that a warrant was necessary, the Court held that 
the intrusion was justifiable since it was “taken to protect 
the car while it was in police custody.” Id., at 236.9

Finally, in Cady v. Dombrowski, supra, the Court up-
held a warrantless search of an automobile towed to a 
private garage even though no probable cause existed to 
believe that the vehicle contained fruits of a crime. The 
sole justification for the warrantless incursion was that it 
was incident to the caretaking function of the local police 
to protect the community’s safety. Indeed, the protec- 
tive search was instituted solely because local police 
“were under the impression” that the incapacitated 
driver, a Chicago police officer, was required to carry his 
service revolver at ail times; the police had reasonable 
grounds to believe a weapon might be in the car, and 
thus available to vandals. 413 U. S., at 436. The 
Court carefully noted that the protective search was

was no reason for the police to assume automatically that the auto-
mobile would eventually be forfeited to the State. Indeed, as the 
California Court of Appeal stated, “[T]he instant record nowhere 
discloses that forfeiture proceedings were instituted in respect to 
defendant’s car . . . .” People n . Cooper, 234 Cal. App. 2d 587, 
596, 44 Cal. Rptr. 483, 489 (1965). No reason would therefore 
appear to limit Cooper to an impoundment pursuant to a forfeiture 
statute.

9 The Court expressly noted that the legality of the inventory 
was not presented, since the evidence was discovered at the point 
when the officer was taking protective measures to secure the auto-
mobile from the éléments. But the Court clearly held that the 
officer acted properly in opening the car for protective reasons.
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carried out in accordance with standard procedures in 
the local police department, ibid., a factor tending to en- 
sure that the intrusion would be limited in scope to the 
extent necessary to carry out the caretaking function. 
See United States v. Spitalieri, 391 F. Supp., at 169. In 
reaching this resuit, the Court in Cady distinguished 
Preston v. United States, 376 U. S. 364 (1964), on the 
grounds that the holding, invalidating a car search con- 
ducted after a vagrancy arrest, “stands only for the prop-
osition that the search challenged there could not be jus- 
tified as one incident to an arrest.” 413 U. S., at 444. 
Preston therefore did not raise the issue of the constitu- 
tionality of a protective inventory of a car lawfully 
within police custody.

The holdings in Cooper, Harris, and Cady point the 
way to the correct resolution of this case. None of the 
three cases, of course, involves the précisé situation pre- 
sented here; but, as in ail Fourth Amendment cases, we 
are obliged to look to ail the facts and circumstances of 
this case in light of the principles set forth in these prior 
decisions.

“[W]hether a search and seizure is unreasonable 
within the meaning of the Fourth Amendment dé-
pends upon the facts and circumstances of each 
case . . . Cooper v. California, 386 U. S., at 59.

The Vermillion police were indisputably engaged in a 
caretaking search of a lawfully impounded automobile. 
Cf. United States v. Lawson, 487 F. 2d 468, 471 (CA8 
1973). The inventory was conducted only after the car 
had been impounded for multiple parking violations. 
The owner, having left his car illegally parked for an ex- 
tended period, and thus subject to impoundment, was 
not présent to make other arrangements for the safekeep- 
ing of his belongings. The inventory itself was 
prompted by the presence in plain view of a number of 
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valuables inside the car. As in Cady, there is no sugges-
tion whatever that this standard procedure, essentially 
like that followed throughout the country, was a pretext 
concealing an investigatory police motive.10

On this record we conclude that in following standard 
police procedures, prevailing throughout the country and 
approved by the overwhehning majority of courts, the 
conduct of the police was not “unreasonable” under the 
Fourth Amendment.

The judgment of the South Dakota Suprême Court 
is therefore reversed, and the case is remanded for fur- 
ther proceedings not inconsistent with this opinion.

Reversed and remanded.

Mr . Just ice  Powell , concurring.
While I join the opinion of the Court, I add this opin-

ion to express additional views as to why the search con- 
ducted in this case is valid under the Fourth and 
Fourteenth Amendments. This inquiry involves two 
distinct questions : (i) whether routine inventory searches 
are impermissible, and (ii) if not, whether they must be 
conducted pursuant to a warrant.

10 The inventory was not unreasonable in scope. Respondent’s 
motion to suppress in state court challenged the inventory only 
as to items inside the car not in plain view. But once the police- 
man was lawfully inside the car to secure the personal property in 
plain view, it was not unreasonable to open the unlocked glove 
compartment, to which vandals would hâve had ready and unob- 
structed access once inside the car.

The “consent” theory advanced by the dissent rests on the 
assumption that the inventory is exclusively for the protection of 
the car owner. It is not. The protection of the municipality and 
public officers from daims of lost or stolen property and the pro-
tection of the public from vandals who might find a firearm, Cady 
v. Dombrowski, or as here, contraband drugs, are also crucial.
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I
The central purpose of the Fourth Amendment is to 

safeguard the privacy and security of individuals against 
arbitrary invasions by government officiais. See, e. g., 
United States n . Brignoni-Ponce, 422 U. S. 873, 878 
(1975); Camara n . Municipal Court, 387 U. S. 523, 528 
(1967). None of our prior decisions is dispositive of 
the issue whether the Amendment permits routine in- 
ventory “searches” 1 of automobiles.2 Resolution of this 

1 Routine inventories of automobiles intrude upon an area in which 
the private citizen has a “reasonable expectation of privacy.” 
Katz v. United States, 389 U. S. 347, 360 (1967) (Harlan, J., con-
curring). Thus, despite their benign purpose, when conducted by 
government officiais they constitute “searches” for purposes of the 
Fourth Amendment. See Terry v. Ohio, 392 U. S. 1, 18 n. 15 
(1968) ; United States v. Lawson, 487 F. 2d 468 (CA8 1973) ; 
Mozzetti v. Superior Court, 4 Cal. 3d 699, 709-710, 484 P. 2d 84, 
90-91 (1971) (en banc). Cf. Cardwell v. Lewis, 417 U. S. 583, 591 
(1974) (plurality opinion).

2 The principal decisions relied on by the State to justify the 
inventory search in this case, Harris v. United States, 390 U. S. 
234 (1968); Cooper n . California, 386 U. S. 58 (1967); and Cady v. 
Dombrowski, 413 U. S. 433 (1973), each relied in part on significant 
factors not found here. Harris only involved an application of the 
“plain view” doctrine. In Cooper the Court validated an auto-
mobile search that took place one week after the vehicle was im- 
pounded on the theory that the police had a possessory interest in 
the car based on a state forfeiture statute requiring them to retain it 
some four months until the forfeiture sale. See 386 U. S., at 61-62. 
Finally, in Cady the Court held that the search of an automobile 
trunk “which the officer reasonably believed to contain a gun” was 
not unreasonable within the meaning of the Fourth and Fourteenth 
Amendments. 413 U. S., at 448. See also id., at 436-437. The 
police in a typical inventory search case, however, will hâve no rea-
sonable belief as to the particular automobile’s contents. And, 
although the police in this case knew with certainty that there were 
items of personal property within the exposed interior of the car— 
i. e., the watch on the dashboard—see ante, at 366, this information
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question requires a weighing of the governmental and 
sociétal interests advanced to justify such intrusions 
against the constitutionally protected interest of the in-
dividual citizen in the privacy of his effects. United 
States v. Martinez-Fuerte, post, at 555 ; United States v. 
Brignoni-Ponce, supra, at 878-879; United States N. 
Ortiz, 422 U. S. 891, 892 (1975); Cady v. Dombrowski, 
413 U. S. 433, 447-448 (1973) ; Terry v. Ohio, 392 U. S. 
1, 20-21 (1968). Cf. Camara v. Municipal Court, supra, 
at 534-535. As noted in the Court’s opinion, see ante, at 
369, three interests generally hâve been advanced in sup-
port of inventory searches: (i) protection of the police 
from danger; (ii) protection of the police against daims 
and disputes over lost or stolen property; and (iii) pro-
tection of the owner’s property while it romains’in police 
custody.

Except in rare cases, there is little danger associated 
with impounding unsearched automobiles. But the oc- 
casional danger that may exist cannot be discounted en- 
tirely. See Cooper v. California, 386 U. S. 58, 61-62 
(1967). The harmful conséquences in those rare cases 
may be great, and there does not appear to be any effec-
tive way of identifying in advance those circumstances 
or classes of automobile impoundments which represent a 
greater risk. Society also has an important interest in 
minimizing the number of false daims filed against police 
since they may diminish the community’s respect for law 
enforcement generally and lower department morale, 
thereby impairing the effectiveness of the police.3 It 

alone did not, in the circumstances of this case, provide additional 
justification for the search of the closed console glove compartment 
in which the contraband was discovered.

3 The interest in protecting the police from liability for lost or 
stolen property is not relevant in this case. Respondent’s motion to 
suppress was limited to items inside the automobile not in plain 
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is not clear, however, that inventories are a completely 
effective means of discouraging false daims, since there 
remains the possibility of accompanying such daims with 
an assertion that an item was stolen prior to the inven-
tory or was intentionally omitted from the police records.

The protection of the owner’s property is a significant 
interest for both the policeman and the citizen. It is 
argued that an inventory is not necessary since locked 
doors and rolled-up Windows afford the same protection 
that the contents of a parked automobile normally enjoy.4 
But many owners might leave valuables in their automo-
bile temporarily that they would not leave there unat- 
tended for the several days that police custody may last. 
There is thus a substantial gain in security if automobiles 
are inventoried and valuable items removed for storage. 
And, while the same security could be attained 
by posting a guard at the storage lot, that alterna-
tive may be prohibitively expensive, especially for 
smaller jurisdictions.5

Against these interests must be weighed the citizen’s 
interest in the privacy of the contents of his automobile. 
Although the expectation of privacy in an automobile is 
significantly less than the traditional expectation of 
privacy associated with the home, United States v. Mar- 
tinez-Fuerte, post, at 561-562 ; United States v. Ortiz, su-
pra, at 896 n. 2 ; see Cardwell v. Lewis, 417 U. S. 583, 590- 
591 (1974) (plurality opinion), the unrestrained search 

view. And, the Suprême Court of South Dakota here held that 
the removal of objects in plain view, and the closing of Windows and 
locking of doors, satisfied any duty the police department owed 
the automobile’s owner to protect property in police possession. 
89 S. D. —, —, 228 N. W. 2d 152, 159 (1975).

4 See Mozzetti v. Superior Court, supra, at 709-710, 484 P. 2d, 
at 90-91.

5 See Note, Warrantless Searches and Seizures of Automobiles, 87 
Harv. L. Rev. 835, 853 (1974).
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of an automobile and its contents would constitute a 
serious intrusion upon the privacy of the individual in 
many circumstances. But such a search is not at issue in 
this case. As the Court’s opinion emphasizes, the search 
here was limited to an inventory of the unoccupied auto-
mobile and was conducted strictly in accord with the 
régulations of the Vermillion Police Department.6 Up- 
holding searches of this type provides no general license 
for the police to examine ail the contents of such 
automobiles.7

I agréé with the Court that the Constitution permits 
routine inventory searches, and turn next to the question 
whether they must be conducted pursuant to a warrant.

6 A complété “inventory report” is required of ail vehicles im-
pounded by the Vermillion Police Department. The standard 
inventory consists of a survey of the vehicle’s exterior—Windows, 
fenders, trunk, and hood—apparently for damage, and its interior, to 
locate “valuables” for storage. As part of each inventory a stand-
ard report form is completed. The report in this case listed the 
items discovered in both the automobile’s interior and the unlocked 
glove compartment. The only notation regarding the trunk was 
that it was locked. A police officer testified that ail impounded 
vehicles are searched, that the search always includes the glove 
compartment, and that the trunk had not been searched in this case 
because it was locked. See Record 33-34, 73-79.

7 As part of their inventory search the police may discover ma- 
terials such as letters or checkbooks that “touch upon intimate areas 
of an individual’s personal affairs,” and “reveal much about a per- 
son’s activities, associations, and beliefs.” California Bankers Assn. 
v. Shultz, 416 U. S. 21, 78-79 (1974) (Pow el l , J., concurring). See 
also Fisher v. United States, 425 U. S. 391, 401 n. 7 (1976). In 
this case the police found, inter alia, “miscellaneous papers,” a 
checkbook, an installment loan book, and a social security status 
card. Record 77. There is, however, no evidence in the record that 
in carrying out their established inventory duties the Vermillion 
police do other than search for and remove for storage such prop- 
erty without examining its contents.



SOUTH DAKOTA v. OPPERMAN 381

364 Powe ll , J., concurring

II
While the Fourth Amendment speaks broadly in terms 

of “unreasonable searches and seizures,” 8 the decisions 
of this Court hâve recognized that the définition of “rea- 
sonableness” turns, at least in part, on the more spécifie 
dictâtes of the Warrant Clause. See United States v. 
United States District Court, 407 U. S. 297, 315 (1972) ; 
Katz v. United States, 389 U. S. 347, 356 (1967) ; Camara 
v. Municipal Court, 387 U. S., at 528. As the Court ex- 
plained in Katz N. United States, supra, at 357, 
“[s]earches conducted without warrants hâve been held 
unlawful ‘notwithstanding facts unquestionably showing 
probable cause,’ Agnello n . United States, 269 U. S. 20, 
33, for the Constitution requires ‘that the deliberate, im-
partial judgment of a judicial officer . . . be interposed 
between the citizen and the police . . . .’ Wong Sun v. 
United States, 371 U. S. 471, 481-482.” Thus, although 
“[s]orne hâve argued that ‘[t]he relevant test is not 
whether it is reasonable to procure a search warrant, 
but whether the search was reasonable,’ United States v. 
Rabinowitz, 339 U. S. 56, 66 (1950),” “[t]his view has 
not been accepted.” United States v. United States Dis-
trict Court, supra, at 315, and n. 16. See Chimel v. Cali-
fornia, 395 U. S. 752 (1969). Except in a few carefully 
defined classes of cases, a search of private property 
without valid consent is “unreasonable” unless it has 
been authorized by a valid search warrant. See, e. g., 
Almeida-Sanchez v. United States, 413 U. S. 266, 269 
(1973) ; Stoner n . California, 376 U. S. 483, 486 (1964) ;

8 The Amendaient provides that
“The right of the people to be secure in their persons, houses, 

papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall issue, but upon probable 
cause, supported by Oath or affirmation, and particularly describ- 
ing the place to be searched, and the persons or things to be seized.”
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Camara v. Municipal Court, supra, at 528; United 
States v. Jeffers, 342 U. S. 48, 51 (1951); Agnello v. 
United States, 269 U. S. 20, 30 (1925).

Although the Court has validated warrantless searches 
of automobiles in circumstances that would not justify a 
search of a home or office, Cady v. Dombrowski, 413 
U. S. 433 (1973); Chambers v. Maroney, 399 U. S. 42 
(1970); Carroll v. United States, 267 U. S. 132 (1925), 
these decisions establish no general “automobile excep-
tion” to the warrant requirement. See Preston n . 
United States, 376 U. S. 364 (1964). Rather, they dem- 
onstrate that “ ‘for the purposes of the Fourth Amend-
ment there is a constitutional différence between houses 
and cars,’ ” Cady v. Dombrowski, supra, at 439, quoting 
Chambers v. Maroney, supra, at 52, a différence that may 
in some cases justify a warrantless search.9

The routine inventory search under considération in 
this case does not fall within any of the established ex-
ceptions to the warrant requirement.10 But examination 
of the interests which are protected when searches are

9 This différence turns primarily on the mobility of the auto-
mobile and the impracticability of obtaining a warrant in many 
circumstances, e. g., Carroll v. United States, 267 U. S. 132, 153— 
154 (1925). The lesser expectation of privacy in an automobile also 
is important. See United States v. Ortiz, 422 U. S. 891, 896 n. 
2 (1975) ; Cardwell n . Lewis, 417 U. S., at 590; Almeida-Sanchez v. 
United States, 413 U. S. 266, 279 (1973) (Pow ell , J., concurring). 
See Cady v. Dombrowski, 413 U. S., at 441-442.

10 See, e. g., Chimel v. California, 395 U. S. 752 (1969); Terry v. 
Ohio, 392 U. S. 1 (1968); Warden v. Hayden, 387 U. S. 294, 298- 
300 (1967); Cooper v. California, 386 U. S. 58 (1967); Brinegar v. 
United States, 338 U. S. 160, 174-177 (1949); Carroll v. United 
States, supra, at 153, 156. See also McDonald v. United States, 335 
U. S. 451, 454-456 (1948) ; United States v. Mapp, 476 F. 2d 67, 76 
(CA2 1973) (listing then-recognized exceptions to warrant require-
ment: (i) hot pursuit; (ii) plain-view doctrine; (iii) emergency 
situation; (iv) automobile search; (v) consent; and (vi) incident 
to arrest).
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conditioned on warrants issued by a judicial officer reveals 
that none of these is implicated here. A warrant may 
issue only upon “probable cause.” In the criminal con- 
text the requirement of a warrant protects the in- 
dividual’s legitimate expectation of privacy against the 
overzealous police officer. “Its protection consists in re-
quiring that those inferences [concerning probable 
cause] be drawn by a neutral and detached magistrate in- 
stead of being judged by the officer engaged in the often 
compétitive enterprise of ferreting out crime.” Johnson 
v. United States, 333 U. S. 10, 14 (1948). See, e. g., 
United States v. United States District Court, supra, at 
316-318. Inventory searches, however, are not conducted 
in order to discover evidence of crime. The officer does 
not make a discretionary détermination to search based 
on a judgment that certain conditions are présent. In-
ventory searches are conducted in accordance with estab- 
lished police department rules or policy and occur when- 
ever an automobile is seized. There are thus no spécial 
facts for a neutral magistrate to evaluate.

A related purpose of the warrant requirement is to 
prevent hindsight from affecting the évaluation of the 
reasonableness of a search. See United States v. Mar- 
tinez-Fuerte, post, at 565; cf. United States v. Watson, 
423 U. S. 411, 455 n. 22 (1976) (Marshall , J., dis-
senting). In the case of an inventory search conducted 
in accordance with standard police department proce-
dures, there is no significant danger of hindsight justifi-
cation. The absence of a warrant will not impair the 
effectiveness of post-search review of the reasonableness 
of a particular inventory search.

Warrants also hâve been required outside the context 
of a criminal investigation. In Camara v. Municipal 
Court, the Court held that, absent consent, a warrant 
was necessary to conduct an areawide building code in-
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spection, even though the search could be made absent 
cause to believe that there were violations in the par-
ticular buildings being searched. In requiring a war-
rant the Court emphasized that “[t]he practical effect 
of [the existing warrantless search procedures had been] 
to leave the occupant subject to the discrétion of the of-
ficial in the field,” since

“when [an] inspector demands entry, the occupant 
ha[d] no way of knowing whether enforcement of 
the municipal code involved require[d] inspection 
of his premises, no way of knowing the lawful limits 
of the inspector’s power to search, and no way of 
knowing whether the inspector himself [was] acting 
under proper authorization.” 387 U. S., at 532.

In the inventory search context these concerns are absent. 
The owner or prior occupant of the automobile is not 
présent, nor, in many cases, is there any real likelihood 
that he could be located within a reasonable period of 
time. More importantly, no significant discrétion is 
placed in the hands of the individual officer: he usually 
has no choice as to the subject of the search or its scope.11

In sum, I agréé with the Court that the routine inven-
tory search in this case is constitutional.

Mr . Justi ce  Marshall , with whom Mr . Justi ce  
Brennan  and Mr . Just ice  Stew art  join, dissenting.

The Court today holds that the Fourth Amendment 
permits a routine police inventory search of the closed

11 In this case, for example, the officer who conducted the search 
testified that the offending automobile was towed to the city im- 
pound lot after a second ticket had been issued for a parking vio-
lation. The officer further testified that ail vehicles taken to the lot 
are searched in accordance with a “standard inventory sheet” and 
“ail items [discovered in the vehicles] are removed for safekeeping.” 
Record 74. See n. 6, supra.



SOUTH DAKOTA v. OPPERMAN 385

364 Mar sha ll , J., dissenting

glove compartment of a locked automobile impounded 
for ordinary traffic violations. Under the Court’s hold-
ing, such a search may be made without attempting to se- 
cure the consent of the owner and without any particular 
reason to believe the impounded automobile contains 
contraband, evidence, or valuables, or présents any dan-
ger to its custodians or the public.1 Because I believe 
this holding to be contrary to Sound élaboration of estab- 
lished Fourth Amendment principles, I dissent.

As Mr . Just ice  Powell  recognizes, the requirement 
of a warrant aside, resolution of the question whether 
an inventory search of closed compartments inside a 
locked automobile can ever be justified as a constitution- 
ally “reasonable” search2 dépends upon a réconciliation 
of the owner’s constitutionally protected privacy inter-
ests against governmental intrusion, and legitimate gov- 
ernmental interests furthered by securing the car and its 
contents. Terry v. Ohio, 392 U. S. 1, 20-21 (1968); 
Camara v. Municipal Court, 387 U. S. 523, 534-535, 536- 
537 (1967). The Court fails clearly to articulate the 
reasons for its réconciliation of these interests in this 
case, but it is at least clear to me that the considérations 

1 The Court does not consider, however, whether the police might 
open and search the glove compartment if it is locked, or whether 
the police might search a locked trunk or other compartment.

21 agréé with Mr . Just ice  Pow el l ’s conclusion, ante, at 377 n. 
1, that, as petitioner conceded, Tr. of Oral Arg. 5, the examina-
tion of the closed glove compartment in this case is a “search.” 
See Camara n . Municipal Court, 387 U. S. 523, 530 (1967): “It 
is surely anomalous to say that the individual and his private prop- 
erty are fully protected by the Fourth Amendment only when the 
individual is suspected of criminal behavior.” See also Cooper n . 
California, 386 U. S. 58, 61 (1967), quoted in n. 5, infra. Indeed, 
the Court recognized in Harris v. United States, 390 U. S. 234, 236 
(1968), that the procedure invoked here would constitute a search 
for Fourth Amendment purposes.
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alluded to by the Court, and further discussed by Mr . 
Justice  Powell , are insufficient to justify the Court’s 
resuit in this case.

To begin with, the Court appears to suggest by refer- 
ence to a “diminished” expectation of privacy, ante, at 
368, that a person’s constitutional interest in protecting 
the integrity of closed compartments of his locked auto-
mobile may routinely be sacrificed to governmental in-
terests requiring interférence with that privacy that are 
less compelling than would be necessary to justify a 
search of similar scope of the person’s home or office. 
This has never been the law. The Court correctly ob-
serves that some prior cases hâve drawn distinctions be- 
tween automobiles and homes or offices in Fourth 
Amendment cases; but even as the Court’s discussion 
makes clear, the reasons for distinction in those cases 
are not présent here. Thus, Chambers v. Maroney, 399 
U. S. 42 (1970), and Carroll v. United States, 267 U. S. 
132 (1925), permitted certain probable-cause searches 
to be carried out without warrants in view of the exi- 
gencies created by the mobility of automobiles, but both 
decisions reaffirmed that the standard of probable cause 
necessary to authorize such a search was no less than the 
standard applicable to search of a home or office. Cham-
bers, supra, at 51; Carroll, supra, at 155-156.3 In 
other contexts the Court has recognized that automobile 
travel sacrifices some privacy interests to the publicity 
of plain view, e. g., Cardwell v. Lewis, 417 U. S. 583, 590 
(1974) (plurality opinion); cf. Harris v. United States, 
390 U. S. 234 (1968). But this récognition, too, is in- 
apposite here, for there is no question of plain view in

3 This is, of course, “probable cause in the sense of spécifie knowl-
edge about a particular automobile.” Almeida-Sanchez v. United 
States, 413 U. S. 266, 281 (1973) (Pow el l , J., concurring).
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this case.4 Nor does this case concern intrusions of the 
scope that the Court apparently assumes would ordi- 
narily be permissible in order to insure the running 
safety of a car. While it may be that privacy expecta-
tions associated with automobile travel are in some re-
gards less than those associated with a home or office, see 
United States v. Martinez-Fuerte, post, at 561-562, 
it is equally clear that “[t]he word ‘automobile’ is not a 
talisman in whose presence the Fourth Amendment fades 
away . . . ,” Coolidge v. New Hampshire, 403 U. S. 443, 

4 In its opinion below, the Suprême Court of South Dakota stated 
that in its view the police were constitutionally justified in entering 
the car to remove, list, and secure objects in plain view from the 
outside of the car. 89 S. D. —, —, 228 N. W. 2d 152, 158-159 
(1975). This issue is not presented on certiorari here.

Contrary to the Court’s assertion, however, ante, at 375-376, 
the search of respondent’s car was not in any way “prompted by 
the presence in plain view of a number of valuables inside the car.” 
In fact, the record plainly states that every vehicle taken to the 
city impound lot was inventoried, Record 33, 74, 75, and that as 
a matter of “standard procedure,” “every inventory search” would 
involve entry into the car’s closed glove compartment. Id., at 43, 44. 
See also Tr. of Oral Arg. 7. In any case, as Mr . Just ice  Pow el l  
recognizes, ante, at 377-378, n. 2, entry to remove plain-view articles 
from the car could not justify a further search into the car’s closed 
areas. Cf. Chimel v. California, 395 U. S. 752, 763, 764-768 (1969). 
Despite the Court’s confusion on this point—further reflected by its 
discussion of Mozzetti v. Superior Court, 4 Cal. 3d 699, 484 P. 2d 84 
(1971), ante, at 371, and its reliance on state and lower federal-court 
cases approving nothing more than inventorying of plain-view items, 
e. g., Barker v. Johnson, 484 F. 2d 941 (CA6 1973) ; United States v. 
Mitchell, 458 F. 2d 960 (CA9 1972) ; United States v. FuUer, 277 
F. Supp. 97 (DC 1967), conviction aff’d, 139 U. S. App. D. C. 375, 
433 F. 2d 533 (1970); State v. TuUy, 166 Conn. 126, 348 A. 2d 
603 (1974) ; State v. Achter, 512 S. W. 2d 894 (Mo. Ct. App. 1974) ; 
State v. AU, 17 N. C. App. 284, 193 S. E. 2d 770, cert. denied, 
414 U. S. 866 (1973)—I must conclude that the Court’s holding 
also permits the intrusion into a car and its console even in the 
absence of articles in plain view.
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461 (1971).5 Thus, we hâve recognized that “[a] search, 
even of an automobile, is a substantial invasion of pri- 
vacy,” United States v. Ortiz, 422 U. S. 891, 896 (1975) 
(emphasis added), and accordingly our cases hâve con- 
sistently recognized that the nature and substantiality of 
interest required to justify a search of private areas of an 
automobile is no less than that necessary to justify an 
intrusion of similar scope into a home or office. See, 
e. g., United States v. Ortiz, supra; Almeida-Sanchez v. 
United States, 413 U. S. 266, 269-270 (1973); Coolidge, 
supra; Dyke n . Taylor Implement Mfg. Co., 391 U. S. 
216, 221-222 (1968) ; Preston n . United States, 376 U. S. 
364 (1964).6

5 Moreover, as the Court observed in Cooper v. California, supra, 
at 61: “‘[L]awful custody of an automobile does not of itself 
dispense with constitutional requirements of searches thereafter 
made of it.’ ”

6 It would be wholly unrealistic to say that there is no reason- 
able and actual expectation in maintaining the privacy of closed 
compartments of a locked automobile, when it is customary for 
people in this day to carry their most personal and private papers 
and effects in their automobiles from time to time. Cf. Katz v. 
United States, 389 U. S. 347, 352 (1967) (opinion of the Court); 
id., at 361 (Harlan, J., concurring). Indeed, this fact is implicit 
in the very basis of the Court’s holding—that such compartments 
may contain valuables in need of safeguarding.

Mr . Just ice  Pow el l  observes, ante, at 380, and n. 7, that the 
police would not be justified in sifting through papers secured under 
the procedure employed here. I agréé with this, and I note that the 
Court’s opinion does not authorize the inspection of suitcases, boxes, 
or other containers which might themselves be sealed, removed, and 
secured without further intrusion. See, e. g., United States v. 
Lawson, 487 F. 2d 468 (CA8 1973) ; State v. McDougal, 68 Wis. 2d 
399, 228 N. W. 2d 671 (1975); Mozzetti v. Superior Court, supra. 
But this limitation does not remedy the Fourth Amendment intru-
sion when the simple inventorying of closed areas discloses tokens, 
literature, medicines, or other things which on their face may 
“reveal much about a person’s activities, associations, and beliefs,
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The Court’s opinion appears to suggest that its resuit 
may in any event be justified because the inventory 
search procedure is a “reasonable” response to

“three distinct needs: the protection of the own- 
er’s property while it remains in police custody ... ; 
the protection of the police against daims or dis-
putes over lost or stolen property ... ; and the pro-
tection of the police from potential danger.” Ante, 
at 369.7

This suggestion is flagrantly misleading, however, be-
cause the record of this case explicitly belies any rele- 
vance of the last two concerns. In any event it is my 
view that none of these “needs,” separately or together, 
can suffice to justify the inventory search procedure ap-
proved by the Court.

First, this search cannot be justified in any way as a 
safety measure, for—though the Court ignores it—the 
sole purpose given by the State for the Vermillion po- 
lice’s inventory procedure was to secure valuables, 
Record 75, 98. Nor is there any indication that the 
officer’s search in this case was tailored in any way to 
safety concerns, or that ordinarily it is so circumscribed. 
Even aside from the actual basis for the police practice 
in this case, however, I do not believe that any blanket 
safety argument could justify a program of routine

California Bankers Assn. v. Shvltz, 416 U. S. 21, 78-79 (1974) 
(Pow el l , J., concurring).

7 The Court also observes that “[i]n addition, police frequently 
attempt to détermine whether a vehicle has been stolen and there- 
after abandoned.” Ante, at 369. The Court places no reliance on 
this concem in this case, however, nor could it. There is no sug-
gestion that the police suspected that respondent’s car was stolen, or 
that their search was directed at, or stopped with, a détermination 
of the car’s ownership. Indeed, although the police readily identified 
the car as respondent’s, Record 98-99, the record does not show 
that they ever sought to contact him.
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searches of the scope permitted here. As Mr . Justi ce  
Powell  recognizes, ordinarily “there is little danger as- 
sociated with impounding unsearched automobiles,” ante, 
at 378.8 Thus, while the safety rationale may not be en- 
tirely discounted when it is actually relied upon, it surely 
cannot justify the search of every car upon the basis of 
undifferentiated possibility of harm; on the contrary, 
such an intrusion could ordinarily be justified only in 
those individual cases where the officer’s inspection was 
prompted by spécifie circumstances indicating the pos-

8 The very premise of the State’s chief argument, that the cars 
must be searched in order to protect valuables because no guard is 
posted around the vehicles, itself belies the argument that they must 
be searched at the city lot in order to protect the police there. 
These circumstances alone suffice to distinguish the dicta from 
Cooper v. California, 386 U. S., at 61-62, recited by the Court, ante, 
at 373.

The Court suggests a further “crucial” justification for the search 
in this case: “protection of the public from vandals who might find 
a firearm, Cady v. Dombrowski, [413 U. S. 433 (1973)], or as here, 
contraband drugs” (emphasis added). Ante, at 376 n. 10. This 
rationale, too, is absolutely without support in this record. There 
is simply no indication the police were looking for dangerous items. 
Indeed, even though the police found shotgun shells in the in- 
terior of the car, they never opened the trunk to détermine 
whether it might contain a shotgun. Cf. Cady, supra. Aside from 
this, the suggestion is simply untenable as a matter of law. If this 
asserted rationale justifies search of ail impounded automobiles, it 
must logically also justify the search of ail automobiles, whether im-
pounded or not, located in a similar area, for the argument is not 
based upon the custodial rôle of the police. See also Cooper v. Cali-
fornia, supra, at 61, quoted in n. 5, supra. But this Court has 
never permitted the search of any car or home on the mere undif-
ferentiated assumption that it might be vandalized and the vandals 
might find dangerous weapons or substances. Certainly Cady v. 
Dombrowski, permitting a limited search of a wrecked automobile 
where, inter alia, the police had a reasonable belief that the car con- 
tained a spécifie firearm, 413 U. S., at 448, does not so hold.
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sibility of a particular danger. See Terry v. Ohio, 392 
U. S., at 21, 27; cf. Cady v. Dombrowski, 413 U. S. 433, 
448 (1973).

Second, the Court suggests that the search for valu- 
ables in the closed glove compartment might be justified 
as a measure to protect the police against lost property 
daims. Again, this suggestion is belied by the record, 
since—although the Court déclinés to discuss it—the 
South Dakota Suprême Court’s interprétation of state 
law explicitly absolves the police, as “gratuitous deposi- 
tors,” from any obligation beyond inventorying ob-
jects in plain view and locking the car. 89 S. D.  , 
—, 228 N. W. 2d 152, 159 (1975).9 Moreover, as 
Mr . Justi ce  Powell  notes, ante, at 378-379, it may well 
be doubted that an inventory procedure would in any 
event work significantly to minimize the frustrations of 
false daims.10

Finally, the Court suggests that the public interest in 
protecting valuables that may be found inside a closed 
compartment of an impounded car may justify the in-
ventory procedure. I recognize the genuineness of this 
governmental interest in protecting property from pilfer- 
age. But even if I assume that the posting of a guard 
would be fiscally impossible as an alternative means to 

9 Even were the State to impose a higher standard of custodial 
responsibility upon the police, however, it is equally clear that such 
a requirement must be read in light of the Fourth Amendment’s 
pre-eminence to require protective measures other than interior 
examination of closed areas.

10 Indeed, if such daims can be deterred at ail, they might more 
effectively be deterred by sealing the doors and trunk of the car so 
that an unbroken seal would certify that the car had not been 
opened during custody. See Cabbler n . Superintendent, 374 F. 
Supp. 690, 700 (ED Va. 1974), rev’d, 528 F. 2d 1142 (CA4 1975), 
cert. pending, No. 75-1463.
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the same protective end,111 cannot agréé with the Court’s 
conclusion. The Court’s resuit authorizes—indeed it ap- 
pears to require—the routine search of nearly every12 
car impounded.13 In my view, the Constitution does 
not permit such searches as a matter of routine; absent 
spécifie consent, such a search is permissible only in 
exceptional circumstances of particular necessity.

It is at least clear that any owner might prohibit the 
police from executing a protective search of his im-
pounded car, since by hypothesis the inventory is con- 
ducted for the owner’s benefit. Moreover, it is obvious 
that not everyone whose car is impounded would want 
it to be searched. Respondent himself proves this; but

111 do not believe, however, that the Court is entitled to make 
this assumption, there being no such indication in the record. Cf. 
Cady v. Dombrowski, supra, at 447.

12 The Court makes clear, ante, at 375, that the police may not 
proceed to search an impounded car if the owner is able to make 
other arrangements for the safekeeping of his belongings. Addition- 
ally, while the Court does not require consent before a search, it 
does not hold that the police may proceed with such a search in the 
face of the owner’s déniai of permission. In my view, if the owner 
of the vehicle is in police custody or otherwise in communication 
with the police, his consent to the inventory is prerequisite to an 
inventory search. See Cabbler v. Superintendent, supra, at 700; 
cf. State n . McDougal, 68 Wis. 2d, at 413, 228 N. W. 2d, at 678; 
Mozzetti v. Superior Court, 4 Cal. 3d, at 708, 484 P. 2d, at 89.

13 In so requiring, the Court appears to recognize that a search of 
some, but not ail, cars which there is no spécifie cause to believe 
contain valuables would itself belie any asserted property-securing 
purpose.

The Court makes much of the fact that the search here was a 
routine procedure, and attempts to analogize Cady n . Dombrowski. 
But it is quite clear that the routine in Cady was only to search 
where there was a reasonable belief that the car contained a danger- 
ous weapon, 413 U. S., at 443; see Dombrowski n . Cady, 319 F. 
Supp. 530, 532 (ED Wis. 1970), not, as here, to search every car in 
custody without particular cause.
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one need not carry contraband to prefer that the police 
not examine one’s private possessions. Indeed, that 
preference is the premise of the Fourth Amendment. 
Nevertheless, according to the Court’s resuit the law 
may présumé that each owner in respondent’s position 
consents to the search. I cannot agréé. In my view, 
the Court’s approach is squarely contrary to the law of 
consent;34 it ignores the duty, in the absence of consent, 
to analyze in each individual case whether there is a need 
to search a particular car for the protection of its owner 
which is sufficient to outweigh the particular invasion. 
It is clear to me under established principles that 
in order to override the absence of explicit consent, 
such a search must at least be conditioned upon the ful- 
fillment of two requirements.15 First, there must be 
spécifie cause to believe that a search of the scope to be 
undertaken is necessary in order to preserve the integ- 
rity of particular valuable property threatened by the 
impoundment:

“[I]n justifying the particular intrusion the police 
officer must be able to point to spécifie and articu- 
lable facts which . . . reasonably warrant that intru-
sion.” Terry v. Ohio, 392 U. S., at 21.

Such a requirement of “specificity in the information 
upon which police action is predicated is the central 
teaching of this Court’s Fourth Amendment jurispru-
dence,” id., at 21 n. 18, for “[t]he basic purpose of this 

14 Even if it may be true that many persons would ordinarily 
consent to a protective inventory of their car upon its impound-
ment, this fact is not dispositive since even a majority lacks au-
thority to consent to the search of ail cars in order to assure the 
search of theirs. Cf. United States v. Matlock, 415 U. S. 164, 171 
(1974); Stoner v. California, 376 U. S. 483 (1964).

151 need not consider here whether a warrant would be required 
in such a case.
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Amendment, as recognized in countless decisions of this 
Court, is to safeguard the privacy and security of indi- 
viduals against arbitrary invasions by governmental offi-
ciais.” Camara v. Municipal Court, 387 U. S., at 528. 
Cf. United States v. Brignoni-Ponce, 422 U. S. 873, 883- 
884 (1975); Cady v. Dombrowski, 413 U. S., at 448; 
Terry n . Ohio, supra, at 27. Second, even where a search 
might be appropriate, such an intrusion may only follow 
the exhaustion and failure of reasonable efforts under 
the circumstances to identify and reach the owner of the 
property in order to facilitate alternative means of secur-
ity or to obtain his consent to the search, for in this con- 
text the right to refuse the search remains with the 
owner. Cf. Bumper v. North Carolina, 391 U. S. 543 
(1968).16

Because the record in this case shows that the proce-
dures followed by the Vermillion police in searching re- 
spondent’s car fall far short of these standards, in my 
view the search was impermissible and its fruits must be 
suppressed. First, so far as the record shows, the 
police in this case had no reason to believe that the 
glove compartment of the impounded car contained 
particular property of any substantial value. More- 
over, the owner had apparently thought it adéquate to 
protect whatever he left in the car overnight on the Street 
in a business area simply to lock the car, and there 
is nothing in the record to show that the im-

1C Additionally, although not relevant on this record, since the 
inventory procedure is premised upon benefit to the owner, it cannot 
be executed in any case in which there is reason to believe the 
owner would prefer to forgo it. This principle, which is fully con-
sistent with the Court’s resuit today, requires, for example, that when 
the police harbor suspicions (amounting to less than probable cause) 
that evidence or contraband may be found inside the automobile, 
they may not inventory it, for they must présumé that the owner 
would refuse to permit the search.
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poundment lot would prove a less secure location against 
pilferage,17 cf. Mozzetti n . Superior Court, 4 Cal. 3d 699, 
707, 484 P. 2d 84, 89 (1971), particularly when it would 
seem likely that the owner would claim his car and its 
contents promptly, at least if it contained valuables 
worth protecting.18 Even if the police had cause to be- 
lieve that the impounded car’s glove compartment con-
tained particular valuables, however, they made no effort 
to secure the owner’s consent to the search. Although 
the Court relies, as it must, upon the fact that respondent 
was not présent to make other arrangements for the care 
of his belongings, ante, at 375, in my view that is not 
the end of the inquiry. Here the police readily ascer- 
tained the ownership of the vehicle, Record 98-99, yet 
they searched it immediately without taking any steps 
to locate respondent and procure his consent to the in-
ventory or advise him to make alternative arrangements 
to safeguard his property, id., at 32, 72, 73, 79. Such 
a failure is inconsistent with the rationale that the in-
ventory procedure is carried out for the benefit of the 
owner.

The Court’s resuit in this case elevates the conserva-
tion of property interests—indeed mere possibilities of 
property interests—above the privacy and security in-

17While evidence at the suppression hearing suggested that the 
inventory procedures were prompted by past thefts at the impound 
lot, the testimony refers to only two such thefts, see ante, at 366 n. 1, 
over an undisclosed period of time. There is no reason on this 
record to believe that the likelihood of pilferage at the lot was higher 
or lower than that on the Street where respondent left his car with 
valuables in plain view inside. Moreover, the failure of the police 
to secure such frequently stolen items as the car’s battery, suggests 
that the risk of loss from the impoundment was not in fact thought 
severe.

18 In fact respondent claimed his possessions about five hours 
after his car was removed from the Street. Record 39, 93.
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terests protected by the Fourth Amendment. For this 
reason I dissent. On the remand it should be clear in 
any event that this Court’s holding does not preclude 
a contrary resolution of this case or others involving the 
same issues under any applicable state law. See Oregon 
v. Hass, 420 U. S. 714, 726 (1975) (Marshall , J., 
dissenting).

Statement of Mr . Justice  White .
Although I do not subscribe to ail of my Brother Mar - 

shall ’s dissenting opinion, particularly some aspects of 
his discussion concerning the necessity for obtaining the 
consent of the car owner, I agréé with most of his analysis 
and conclusions and consequently dissent from the judg-
ment of the Court.
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BUFFALO FORGE CO. v. UNITED STEELWORK-
ERS OF AMERICA, AFI^CIO, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT

No. 75-339. Argued March 24, 1976—Decided July 6, 1976

After petitioner employer’s “office clerical-technical” (O&T) em-
ployées went on strike and picketed petitioner’s plants during 
negotiations for a collective-bargaining contract, petitioner’s pro-
duction and maintenance (P&M) employées, who are represented 
by respondent unions, honored the O&T picket lines and stopped 
work in support of the sister unions representing the O&T em-
ployées. Petitioner then filed suit against respondents under 
§ 301 (a) of the Labor Management Relations Act, claiming that 
the P&M employées’ work stoppage violated the no-strike clause in 
the collective-bargaining contracts between petitioner and respond-
ents, and that the question whether such work stoppage violated 
the no-strike clause was arbitrable under the grievance and arbi- 
tration provisions of the contracts for settling disputes over the 
interprétation and application of each contract. Petitioner 
sought damages, injunctive refief, and an order directing respond-
ents to arbitrate such question. The District Court, concluding 
that the work stoppage was the resuit of P&M employées’ engag- 
ing in a sympathy strike in support of the striking O&T em-
ployées, held that it was prohibited from issuing an injunction 
by § 4 of the Norris-LaGuardia Act because the P&M employées’ 
strike was not an “arbitrable grievance” and hence was not within 
the “narrow” exception to the Norris-LaGuardia Act established 
in Boys Markets v. Retail Clerks Union, 398 U. S. 235. The 
Court of Appeals affirmed. Held: The District Court was not 
empowered to enjoin the P&M employées’ sympathy strike pend- 
ing the arbitrator’s decision as to whether the strike was for- 
bidden by the no-strike clause. Pp. 404—413.

(a) The strike was not over any dispute between respondents 
and petitioner that was even remotely subject to the arbitration 
provisions of the collective-bargaining contract, but was a sym-
pathy strike in support of sister unions negotiating with peti-
tioner with neither the purpose nor the effect of denying or evad-
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ing an obligation to arbitrale or of depriving petitioner of its 
bargain. Boys Markets, supra, distinguished. Pp. 405-408.

(b) Nor was an injonction authorized solely because it was 
alleged that the sympathy strike violated the no-strike clause, 
since, although a § 301 suit may be brought against strikes that 
breach collective-bargaining contracts, this does not mean that 
fédéral courts may enjoin contract violations despite the Norris- 
LaGuardia Act. P. 409.

(c) While the issue whether the sympathy strike violated the 
no-strike clause was arbitrable, it does not follow that the Dis-
trict Court was empowered not only to order arbitration but 
also to enjoin the strike pending the arbitrator’s decision, since 
if an injunction could so issue a court could enjoin any alleged 
breach of a collective-bargaining contract pending the exhaustion 
of the applicable grievance and arbitration procedures, thus 
cutting deeply into the Norris-LaGuardia Act’s policy and making 
courts potential participants in a wide range of arbitrable disputes 
under many collective-bargaining contracts, not just for the pur-
pose of enforcing promises to arbitrate, but for the purpose of 
preliminarily dealing with the factual and interprétative issues 
that are subjects for the arbitrator. Pp. 409-412.

517 F. 2d 1207, affirmed.

Whi te , J., delivered the opinion of the Court, in which Bu rg er , 
C. J., and Stewa rt , Bla ck mun , and Reh nq ui st , JJ., joined. 
Ste ve ns , J., filed a dissenting opinion, in which Bre nn an , Mar -
sha ll , and Pow ell , JJ., joined, post, p. 413.

Jeremy V. Cohen argued the cause and filed briefs for 
petitioner.

George H. Cohen argued the cause for respondents. 
With him on the brief were Elliot Bredhoff, Michael H. 
Gottesman, Robert M. Weinberg, Bernard Kleiman, Cari 
Frankel, Thomas P. McMahon, J. Albert Woll, and 
Laurence S. Gold*

*Briefs of amici curiae urging reversai were filed by George R- 
Fearon and Charles E. Cooney, Jr., for Associated Industries of 
New York State, Inc.; by Guy Farmer and William A. Gershuny 
for Bituminous Coal Operators’ Assn., Inc.; by Lawrence B. Kraus,
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Mr . Justic e White  delivered the opinion of the 
Court.

The issue for decision is whether a fédéral court may 
enjoin a sympathy strike pending the arbitrator’s de-
cision as to whether the strike is forbidden by the ex-
press no-strike clause contained in the collective-bar- 
gaining contract to which the striking union is a party.

I
The Buffalo Forge Co. (employer) opérâtes three sep-

arate plant and office facilities in the Buffalo, N. Y., 
area. For some years production and maintenance 
(P&M) employées at the three locations hâve been 
represented by the United Steelworkers of America, 
AFL-CIO, and its Local Unions No. 1874 and No. 3732 
(hereafter sometimes collectively the Union). The 
United Steelworkers is a party to the two separate 
collective-bargaining agreements between the locals and 
the employer. The contracts contain identical no-strike 
clauses,1 as well as grievance and arbitration provisions

Richard B. Berman, G. Brockwel Heylin, William J. Curtin, and 
Harry A. Rissetto for the Chamber of Commerce of the United 
States; and by Richard D. Godown for the National Association of 
Manufacturera of the United States.

1 Section 14.b. of each agreement provides:
“There shall be no strikes, work stoppages or interruption or 

impeding of work. No Officers or représentatives of the Union shall 
authorize, instigate, aid or condone any such activities. No em-
ployée shall participate in any such activity. The Union recognizes 
its possible liabilities for violation of this provision and will use its 
influence to see that work stoppages are prevented. Unsuccessful 
efforts by Union officers or Union représentatives to prevent and 
terminate conduct prohibited by this paragraph, will not be con- 
strued as ‘aid’ or ‘condonation’ of such conduct and shall not resuit 
in any disciplinary actions against the Officers, committeemen or 
stewards involved.” App. 16.
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for settling disputes over the interprétation and applica-
tion of each contract. The latter provide:

“26. Should différences arise between the [em-
ployer] and any employée covered by this Agree- 
ment as to the meaning and application of the pro-
visions of this Agreement, or should any trouble 
of any kind arise in the plant, there shall be no sus-
pension of work on account of such différences, but 
an earnest effort shall be made to settle such dif-
férences immediately [under the six-step grievance 
and arbitration procedure provided in sections 27 
through 32].”2

Shortly before this dispute arose, the United Steelwork- 
ers and two other locals not parties to this litigation were 
certified to represent the employer’s “office clérical-tech- 
nical” (O&T) employées at the same three locations. 
On November 16, 1974, after several months of negotia- 
tions looking toward their first collective-bargaining 
agreement, the O&T employées struck and established 
picket lines at ail three locations. On Novem-
ber 18, P&M employées at one plant refused to cross 
the O&T picket line for the day. Two days later, the 
employer learned that the P&M employées planned to 
stop work at ail three plants the next morning. In tele- 
grams to the Union, the employer stated its position 
that a strike by the P&M employées would violate the 
no-strike clause and offered to arbitrale any dispute

2 Id., at 17. The final step in the six-part grievance procedure 
is provided for in § 32 :

“In the event the grievance in volves a question as to the meaning 
and application of the provisions of this Agreement, and has not 
been previously satisfactorily adjusted, it may be submitted to arbi-
tration upon written notice of the Union or the Company.” Id., 
at 19.
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which had led to the planned strike.3 The next day, 
at the Union’s direction, the P&M employées honored 
the O&T picket line and stopped work at the three 
plants. They did not return to work until December 16, 
the first regular working day after the District Court de- 
nied the employer’s prayer for a preliminary injunction.

The employer’s complaint under § 301 (a) of the 
Labor Management Relations Act, 1947,4 filed in District 
Court on November 26, claimed the work stoppage was 
in violation of the no-strike clause. Contending in the 
alternative that the work strike was caused by a spécifie 
incident involving P&M truck drivers’ refusai to follow 
a supervisons instructions to cross the O&T picket line, 
and that the question whether the P&M employées’ 
work stoppage violated the no-strike clause was itself 
arbitrable, the employer requested damages, a temporary 
restraining order and a preliminary injunction against 
the strike, and an order compelling the parties to submit 

3 Id., at 22-23. At oral argument before this Court, the parties 
disagreed whether the employer’s telegrams were sufficient to submit 
the dispute to the contractual grievance procedures. Tr. of Oral 
Arg. 44-45, 48-50. The employer’s complaint prayed for an order 
requiring arbitration of a dispute “relating to work performance of 
truck drivers or any other underlying dispute.” App. 10. As far 
as the record indicates no grievance proceedings hâve taken place 
with respect to any aspect of the dispute. The Union apparently 
argued in the Court of Appeals that the employer was not entitled 
to an injunction because it failed to invoke the contractual griev-
ance procedures. 517 F. 2d 1207, 1209 n. 4 (1975). Like the Court 
of Appeals, ibid., we need not reach the issue under our disposition 
of the case.

461 Stat. 156, 29 U. S. C. § 185 (a). Section 301 (a) provides: 
“Suits for violation of contracts between an employer and a labor 

organization representing employées in an industry affecting com-
merce as defined in this Act, or between any such labor organi- 
zations, may be brought in any district court of the United States 
having jurisdiction of the parties, without respect to the amount in 
controversy or without regard to the citizenship of the parties.”
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any “underlying dispute” to the contractual grievance 
and arbitration procedures. The Union’s position was 
that the work stoppage did not violate the no-strike 
clause.5 It offered to submit that question to arbitra-
tion “on one day’s notice,” 6 but opposed the prayer for 
injunctive relief.

After denying the temporary restraining order and 
finding that the P&M work stoppage was not the resuit 
of the spécifie refusai to cross the O&T picket line, the 
District Court concluded that the P&M employées were 
engaged in a sympathy action in support of the striking 
O&T employées. The District Court then held itself 
forbidden to issue an injunction by § 4 of the Norris- 
LaGuardia Act7 because the P&M employées’ strike

5 District Court Tr. 57 ; Mémorandum for Respondent in District 
Court 9, 13.

0 Id., at 9.
7 Section 4 of the Norris-LaGuardia Act, 47 Stat. 70, 29 U. S. C.

§ 104, provides:
“No court of the United States shall hâve jurisdiction to issue any 

restraining order or temporary or permanent injunction in any case 
involving or growing out of any labor dispute to prohibit any person 
or persons participating or interested in such dispute (as these 
terms are herein defined) from doing, whether singly or in concert, 
any of the following acts :

“(a) Ceasing or refusing to perform any work or to remain in any 
relation of employment;

“(b) Becoming or remaining a member of any labor organization 
or of any employer organization, regardless of any such undertaking 
or promise as is described in section 3 of this Act;

“(c) Paying or giving to, or withholding from, any person partici-
pating or interested in such labor dispute, any strike or unemploy- 
ment benefits or insurance, or other moneys or things of value;

“(d) By ail lawful means aiding any person participating or inter-
ested in any labor dispute who is being proceeded against in, or is 
prosecuting, any action or suit in any court of the United States or 
of any State;

“(e) Giving publicity to the existence of, or the facts involved in,
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was not over an “arbitrable grievance” and hence was 
not within the “narrow” exception to the Norris-La- 
Guardia Act established in Boys Markets v. Retail Clerks 
Union, 398 U. S. 235 (1970). 386 F. Supp. 405 (WDNY 
1974).

On the employer’s appeal from the déniai of a prelim- 
inary injunction, 28 U. S. C. § 1292 (a)(l), the parties 
stipulated that the District Court’s findings of fact were 
correct, that the Union had authorized and directed the 
P&M employées’ work stoppage, that the O&T employ-
ées’ strike and picket line were bona fide, primary, and 
legal, and that the P&M employées’ work stoppage, 
though ended, might “be resumed at any time in the 
near future at the direction of the International Union, 
or otherwise.”8

The Court of Appeals affirmed. It held that enjoin-

any labor dispute, whether by advertising, speaking, patrolling, or 
by any other method not involving fraud or violence;

“(f) Assembling peaceably to act or to organize to act in promo-
tion of their interests in a labor dispute;

“(g) Advising or notifying any person of an intention to do any 
of the acts heretofore specified;

“(h) Agreeing with other persons to do or not to do any of the 
acts heretofore specified; and

“(i) Advising, urging, or otherwise causing or inducing without 
fraud or violence the acts heretofore specified, regardless of any 
such undertaking or promise as is described in section 3 of this 
Act.”

8 App. 25. The presence of an existing dispute makes this a 
live controversy despite the P&M employées’ retum to the job. 
See Super Tire Engineering Co. v. McCorkle, 416 U. S. 115, 124- 
125 (1974); Bus Employées v. Missouri, 374 U. S. 74, 77-78 (1963). 
The collective-bargaining agreements in efïect when this action 
arose hâve expired, but the parties hâve stipulated, App. 25, that 
they govem resolution of this dispute. On appeal the employer did 
not challenge the District Court’s finding that the P&M employées’ 
work stoppage was not, at least in part, a protest over truck driving 
assignments. 517 F. 2d, at 1211 n. 7.
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ing this strike, which was not “over a grievance which 
the union has agreed to arbitrale,” was not permitted by 
the Boys Markets exception to the Norris-LaGuardia Act. 
517 F. 2d 1207, 1210 (CA2 1975). Because the Courts of 
Appeals are divided on the question whether such a strike 
may be enjoined,9 we granted the employer’s pétition 
for a writ of certiorari, 423 U. S. 911 (1975), and now 
affirm the judgment of the Court of Appeals.

II
As a preliminary matter, certain éléments in this case 

are not in dispute. The Union has gone on strike not by

9 The decision of the Second Circuit in this case is in accord with 
decisions of the Fifth and Sixth Circuits, Amstar Corp. n . Méat 
Cutters, 468 F. 2d 1372 (CA5 1972); Plain Dealer Pub. Co. v. 
Cleveland Typographical Union, 520 F. 2d 1220 (CA6 1975), cert. 
denied, post, p. 909; see United States Steel Corp. v. Mine Workers, 
519 F. 2d 1236 (CA5 1975), reh. denied, 526 F. 2d 376 (1976), 
cert. denied, post, p. 910, but at odds with decisions of the Third, 
Fourth, and Eighth Circuits, NAPA Pittsburgh, Inc. v. Automotive 
Chauffeurs, 502 F. 2d 321 (CA3) (en banc), cert. denied, 419 U. S. 
1049 (1974) ; Island Creek Coal Co. v. Mine Workers, 507 F. 2d 650 
(CA3), cert. denied, 423 U. S. 877 (1975); Armco Steel Corp. v. 
Mine Workers, 505 F. 2d 1129 (CA4 1974), cert. denied, 423 U. S. 
877 (1975); Pilot Freight Carriers, Inc. v. Teamsters, 497 F. 2d 311 
(CA4), cert. denied, 419 U. S. 869 (1974); Wilmington Shipping Co. 
v. Longshoremen, 86 L. R. R. M. 2846 (CA4), cert. denied, 419 U. S. 
1022 (1974) ; Monongahela Power Co. n . Electrical Workers, 484 
F. 2d 1209 (CA4 1973) ; Valmac Industries n . Food Handlers, 519 
F. 2d 263 (CA8 1975), cert. granted, vacated and remanded, post, 
p. 906; Associated Gen. Contractors v. Operating Engineers, 519 F. 
2d 269 (CA8 1975). The Seventh Circuit has adopted an inter- 
médiate position. Hyster Co. v. Independent Towing Assn., 519 F. 
2d 89 (1975), cert. denied sub nom. Hyster Co. v. Employées Assn. 
of Kewanee, post, p. 910; Gary Hobart Water Corp. n . NLRB, 511 
F. 2d 284, cert. denied, 423 U. S. 925 (1975). But cf. Inland Steel 
Co. n . Mine Workers, 505 F. 2d 293 (1974).
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reason of any dispute it or any of its members has with 
the employer, but in support of other local unions of the 
same international organization, that were negotiating a 
contract with the employer and were out on strike. The 
parties involved here are bound by collective-bargain- 
ing contracts each containing a no-strike clause which 
the Union claims does not forbid sympathy strikes. The 
employer has the other view, its complaint in the Dis-
trict Court asserting that the work stoppage violated the 
no-strike clause. Each of the contracts between the par-
ties also has an arbitration clause broad enough to reach 
not only disputes between the Union and the employer 
about other provisions in the contracts but also as to the 
meaning and application of the no-strike clause itself. 
Whether the sympathy strike the Union called violated 
the no-strike clause, and the appropriate remedies if it 
did, are subject to the agreed-upon dispute-settlement 
procedures of the contracts and are ultimately issues for 
the arbitrator. Steelworkers n . American Mfg. Co., 363 
U. S. 564 (1960); Steelworkers v. Warrior & Gulf Co., 
363 U. S. 574 (1960); Steelworkers n . Enterprise Corp., 
363 U. S. 593 (1960). The employer thus was entitled 
to invoke the arbitral process to détermine the legality 
of the sympathy strike and to obtain a court order re-
quiring the Union to arbitrate if the Union refused to do 
so. Gateway Coal Co. v. Mine Workers, 414 U. S. 368 
(1974). Furthermore, were the issue arbitrated and the 
strike found illégal, the relevant fédéral statu tes as ccn- 
strued in our cases would permit an injunction to enforce 
the arbitral decision. Steelworkers v. Enterprise Corp., 
supra.

The issue in this case arises because the employer not 
only asked for an order directing the Union to arbitrate 
but prayed that the strike itself be enjoined pending 
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arbitration and the arbitrator’s decision whether the 
strike was permissible under the no-strike clause. Con- 
trary to the Court of Appeals, the employer daims that 
despite the Norris-LaGuardia Act’s ban on federal-court 
injunctions in labor disputes the District Court was 
empowered to enjoin the strike by § 301 of the Labor 
Management Relations Act as construed by Boys Mar-
kets v. Retail Clerks Union, supra. This would un- 
doubtedly hâve been the case had the strike been pre- 
cipitated by a dispute between union and management 
that was subject to binding arbitration under the pro-
visions of the contracts. In Boys Markets, the union 
demanded that supervisory employées cease performing 
tasks claimed by the union to be union work. The 
union struck when the demand was rejected. The dis-
pute was of the kind subject to the grievance and arbi-
tration clauses contained in the collective-bargaining con- 
tract, and it was also clear that the strike violated the 
no-strike clause accompanying the arbitration provisions. 
The Court held that the union could be enjoined from 
striking over a dispute which it was bound to arbitrale 
at the employer’s behest.

The holding in Boys Markets was said to be a “narrow 
one,” dealing only with the situation in which the col-
lective-bargaining contract contained mandatory griev-
ance and arbitration procedures. Id., at 253. “[F]or 
the guidance of the district courts in determining whether 
to grant injunctive relief,” the Court expressly adopted 
the principles enunciated in the dissent in Sinclair Refin- 
ing Co. v. Atkinson, 370 U. S. 195, 228 (1962), including 
the proposition that

“ ‘[w]hen a strike is sought to be enjoined because it 
is over a grievance which both parties are con- 
tractually bound to arbitrale, the District Court may
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issue no injunctive order until it first holds that the 
contract does hâve that effect; and the employer 
should be ordered to arbitrate, as a condition of his 
obtaining an injunction against the strike? ” 398 
U. S., at 254 (emphasis in Sinclair).

The driving force behind Boys Markets was to imple- 
ment the strong congressional preference for the private 
dispute settlement mechanisms agreed upon by the 
parties. Only to that extent was it held necessary to ac- 
commodate § 4 of the Norris-LaGuardia Act to § 301 of 
the Labor Management Relations Act and to lift the 
former’s ban against the issuance of injunctions in labor 
disputes. Striking over an arbitrable dispute would in-
terfère with and frustrate the arbitral processes by which 
the parties had chosen to settle a dispute. The quid pro 
quo for the employer’s promise to arbitrate was the un- 
ion’s obligation not to strike over issues that were subject 
to the arbitration machinery. Even in the absence of 
an express no-strike clause, an undertaking not to strike 
would be implied where the strike was over an otherwise 
arbitrable dispute. Gateway Coal Co. v. Mine Work- 
ers, supra; Teamsters n . Lucas Flour Co., 369 U. S. 95 
(1962). Otherwise, the employer would be deprived of 
his bargain and the policy of the labor statutes to imple- 
ment private resolution of disputes in a manner agreed 
upon would seriously suffer.

Boys Markets plainly does not control this case. The 
District Court found, and it is not now disputed, that the 
strike was not over any dispute between the Union and 
the employer that was even remotely subject to the arbi-
tration provisions of the contract. The strike at issue 
was a sympathy strike in support of sister unions negotia- 
ting with the employer; neither its causes nor the issue 
underlying it was subject to the settlement procedures 
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provided by the contracte between the employer and re- 
spondents. The strike had neither the purpose nor 
the effect of denying or evading an obligation to arbi-
trale or of depriving the employer of ite bargain. Thus, 
had the contract not contained a no-strike clause or had 
the clause expressly excluded sympathy strikes, there 
would hâve been no possible basis for implying from the 
existence of an arbitration clause a promise not to strike 
that could hâve been violated by the sympathy strike in 
this case. Gateway Coal Co. v. Mine Workers, supra, at 
382.10

10 To the extent that the Court of Appeals, 517 F. 2d, at 1211, and 
other courts, Island Creek Coal Co. v. Mine Workers, 507 F. 2d, 
at 653-654; Armco Steel Corp. v. Mine Workers, 505 F. 2d, at 
1132-1133; Amstar Corp. v. Méat Cutters, 337 F. Supp. 810, 815 
(ED La.), rev’d on other grounds, 468 F. 2d 1372 (CA5 1972); 
Inland Steel Co. v. Mine Workers, 505 F. 2d, at 299'-300, hâve 
assumed that a mandatory arbitration clause implies a commitment 
not to engage in sympathy strikes, they are wrong.

Gateway Coal Co. v. Mine Workers itself fumishes no addi- 
tional support for the employer here. In that case, after finally 
concluding that the dispute over which the strike occurred was 
arbitrable within the meaning of the arbitration clause contained 
in a contract which did not also contain a no-strike clause, the 
Court held that the contract implied an undertaking not to 
strike, based on Teamsters v. Lucas Flour Co., 369 U. S. 95 
(1962), and permitted an injunction against the strike based on 
the principles of Boys Markets. The critical détermination 
in Gateway was that the dispute was arbitrable. This was the 
fulcrum for finding a duty not to strike over that dispute and for 
enjoining the strike the union had called. Of course, the au- 
thority to enjoin the work stoppage depended on “whether the 
union was under a contractual duty not to strike.” 414 U. S., at 
380. But that statement was made only preparatory to finding 
an implied duty not to strike. The strike was then enjoined only 
because it was over an arbitrable dispute. The same precondition 
to a strike injunction also existed in Boys Markets. Absent that 
factor, neither case fumishes the authority to enjoin a strike solely 
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Nor was the injunction authorized solely because it was 
alleged that the sympathy strike called by the Union 
violated the express no-strike provision of the contracts. 
Section 301 of the Act assigns a major rôle to the courts 
in enforcing collective-bargaining agreements, but aside 
from the enforcement of the arbitration provisions of 
such contracts, within the limits permitted by Boys 
Markets, the Court has never indicated that the courts 
may enjoin actual or threatened contract violations de- 
spite the Norris-LaGuardia Act. In the course of en- 
acting the Taft-Hartley Act, Congress rejected the 
proposai that the Norris-LaGuardia Act’s prohibition 
against labor-dispute injunctions be lifted to the extent 
necessary to make injunctive remedies available in féd-
éral courts for the purpose of enforcing collective- 
bargaining agreements. See Sinclair Refining Co. v. 
Atkinson, supra, at 205-208, and 216-224 (dissenting 
opinion). The allégation of the complaint that the 
Union was breaching its obligation not to strike did not 
in itself warrant an injunction. As was stated in the 
Sinclair dissent embraced in Boys Markets:

“[T]here is no general fédéral anti-strike policy; 
and although a suit may be brought under § 301 
against strikes which, while they are breaches of 
private contracts, do not threaten any additional 
public policy, in such cases the anti-injunction policy 
of Norris-LaGuardia should prevail.” 370 U. S., at 
225.

The contracts here at issue, however, also contained 
grievance and arbitration provisions for settling disputes 
over the interprétation and application of the provisions 
of the contracts, including the no-strike clause. That 

because it is claimed to be in breach of contract and because this 
claim is itself arbitrable.
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clause, like others, was subject to enforcement in accord-
ance with the procedures set out in the contracts. Here 
the Union struck, and the parties were in dispute whether 
the sympathy strike violated the Union’s no-strike under- 
taking. Concededly, that issue was arbitrable. It was 
for the arbitrator to détermine whether there was a 
breach, as well as the remedy for any breach, and the 
employer was entitled to an order requiring the Union 
to arbitrale if it refused to do so. But the Union does 
not deny its duty to arbitrale; in fact, it déniés that 
the employer ever demanded arbitration. However 
that may be, it does not follow that the District Court 
was empowered not only to order arbitration but to en- 
join the strike pending the decision of the arbitrator, 
despite the express prohibition of § 4 (a) of the Norris- 
LaGuardia Act against injunctions prohibiting any per-
son from “[c]easing or refusing to perform any work or 
to remain in any relation of employment.” If an injunc- 
tion could issue against the strike in this case, so in 
proper circumstances could a court enjoin any other 
alleged breach of contract pending the exhaustion of the 
applicable grievance and arbitration provisions even 
though the injunction would otherwise violate one of the 
express prohibitions of § 4. The court in such cases 
would be permitted, if the dispute was arbitrable, to hold 
hearings, make findings of fact,11 interpret the applicable 
provisions of the contract and issue injunctions so as to 
restore the status quo, or to otherwise regulate the 
relationship of the parties pending exhaustion of the 
arbitration process. This would eut deeply into the 
policy of the Norris-LaGuardia Act and make the courts 
potential participants in a wide range of arbitrable dis-
putes under the many existing and future collective-

11 See Fed. Rule Civ. Proc. 52 (a).
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bargaining contracts,12 not just for the purpose of en- 
forcing promises to arbitrale, which was the limit of 
Boys Markets, but for the purpose of preliminarily deal- 
ing with the merits of the factual and legal issues that are 
subjects for the arbitrator and of issuing injunctions 
that would otherwise be forbidden by the Norris-LaGuar- 
dia Act.

This is not what the parties hâve bargained for. Surely 
it cannot be concluded here, as it was in Boys Markets, 
that such injunctions pending arbitration are essential 
to carry out promises to arbitrale and to implement the 
private arrangements for the administration of the con- 
tract. As is typical, the agreements in this case outline 
the prearbitration seulement procedures and provide 
that if the grievance “has not been . . . satisfactorily ad- 
justed,” arbitration may be had. Nowhere do they pro-
vide for coercive action of any kind, let alone judicial 
injunctions, short of the terminal decision of the arbi-
trator. The parties hâve agreed to submit to grievance 
procedures and arbitrale, not to litigate. They hâve not 
contracted for a judicial preview of the facts and the 
law.13 Had they anticipated additional régulation of 
their relationships pending arbitration, it seems very 
doubtful that they would hâve resorted to litigation 
rather than to private arrangements. The unmistak- 
able policy of Congress stated in § 203 (d), 29 U. S. C. 
§ 173 (d), is: “Final adjustment by a method agreed 

12 This could embroil the district courts in massive preliminary 
injunction litigation. In 1972, the most recent year for which com-
préhensive data hâve been published, more than 21 million workers 
in the United States were covered under more than 150,000 col- 
lective-bargaining agreements. Bureau of Labor Statistics, Direc- 
tory of National Unions and Employée Associations 87-88 (1973).

13 Whether a district court’s preview led it to grant or to refuse 
the requested injunction pending arbitration, its order, as in this 
case, would be appealable, 28 U. S. C. § 1292 (a)(l).
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upon by the parties is declared to be the désirable 
method for settlement of grievance disputes arising 
over the application or interprétation of an existing 
collective-bargaining agreement.” Gateway Coal Co. 
v. Mine Workers, 414 U. S., at 377. But the parties’ 
agreement to adjust or to arbitrate their différences 
themselves would be eviscerated if the courts for ail prac- 
tical purposes were to try and décidé contractual disputes 
at the preliminary injunction stage.

The dissent suggests that injunctions should be au- 
thorized in cases such as this at least where the violation, 
in the court’s view, is clear and the court is sufficiently 
sure that the parties seeking the injunction will win be-
fore the arbitrator. But this would still involve hearings, 
findings, and judicial interprétations of collective-bar-
gaining contracts. It is incredible to believe that the 
courts would always view the facts and the contract as 
the arbitrator would; and it is difficult to believe that 
the arbitrator would not be heavily influenced or wholly 
pre-empted by judicial views of the facts and the mean-
ing of contracts if this procedure is to be permitted. 
Injunctions against strikes, even temporary injunctions, 
very often permanently settle the issue; and in other 
contexts time and expense would be discouraging factors 
to the losing party in court in considering whether to 
relitigate the issue before the arbitrator.

With these considérations in mind, we are far from 
concluding that the arbitration process will be frustrated 
unless the courts hâve the power to issue interlocutory in-
junctions pending arbitration in cases such as this or in 
others in which an arbitrable dispute awaits decision. 
We agréé with the Court of Appeals that there is no ne- 
cessity here, such as was found to be the case in Boys 
Markets, to accommodate the policies of the Norris-La- 
Guardia Act to the requirements of § 301 by empowering
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the District Court to issue the injunction sought by the 
employer.

The judgment of the Court of Appeals is afiirmed.

So ordered.

Mr . Justice  Stevens , with whom Mr . Justice  Bren -
nan , Mr . Just ice  Marshall , and Mr . Justic e  Powell  
join, dissenting.

A contractual undertaking not to strike is the union’s 
normal quid pro quo for the employer’s undertaking to 
submit grievances to binding arbitration. The question 
in this case is whether that quid pro quo is severable into 
two parts—one which a fédéral court may enforce by in-
junction and another which it may not.

Less than three years ago ail eight of my Brethren 
joined in an opinion which answered that question quite 
directly by stating that whether a district court has au- 
thority to enjoin a work stoppage “dépends on whether 
the union was under a contractual duty not to strike.” 
Gateway Coal Co. v. Mine Workers, 414 U. S. 368, 380.1

The Court today holds that only a part of the union’s 
quid pro quo is enforceable by injunction.2 The prin-

1 The Court read Boys Markets v. Retail Clerks Union, 398 U. S. 
235, to conclude that “§ 301 (a) empowers a fédéral court to enjoin 
violations of a contractual duty not to strike.” 414 U. S., at 381. 
There was no dissent from that proposition.

2 The enforceable part of the no-strike agreement is the part re- 
lating to a strike “over an arbitrable dispute.” In Gateway Coal, 
however, my Brethren held that the District Court had properly en- 
tered an injunction that not only terminated a strike pending an 
arbitrator’s decision of an underlying safety dispute, but also “pro- 
spectively required both parties to abide by his resolution of the 
controversy.” Id., at 373. A strike in défiance of an arbitrator’s 
award would not be “over an arbitrable dispute”; nevertheless, the 
Court today recognizes the propriety of an injunction against such 
a strike. Ante, at 405.
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cipal bases for the holding are (1) the Court’s literal in-
terprétation of the Norris-LaGuardia Act; and (2) its 
fear that the fédéral judiciary would otherwise make a 
“massive” entry into the business of contract interpré-
tation heretofore reserved for arbitrators. The first argu-
ment has been rejected repeatedly in cases in which the 
central concerns of the Norris-LaGuardia Act were not 
implicated. The second is wholly unrealistic3 and was 
implicitly rejected in Gateway Coal when the Court held 
that “a substantiel question of contractual interprétation” 
was a sufficient basis for fédéral equity jurisdiction. 414 
U. S., at 384. That case held that an employer might 
enforce a somewhat ambiguous quid pro quo; today the 
Court holds that a portion of the quid pro quo is unen- 
forceable no matter how unambiguous it may be. With 
ail respect, I am persuaded that a correct application of 
the reasoning underlying the landmark decision in Boys 
Markets v. Retail Clerks Union, 398 U. S. 235, requires a 
different resuit.

In order to explain my conclusion adequately, I first re-
view the rationale of Boys Markets and then relate that 
rationale to the question presented by this case.

3 The Court’s expressed concem that enforcing an unambiguous 
no-strike clause by enjoining a sympathy strike might “embroil the 
district courts in massive preliminary injunction litigation,” ante, 
at 411 n. 12, is supposedly supported by the fact that 21 million 
AmericAn workers were covered by over 150,000 collective-bargain- 
ing agreements in 1972. These figures give some idea of the po- 
tential number of grievances that may arise, each of which could 
lead to a strike which is plainly enjoinable under Boys Markets. 
These figures do not shed any light on the number of sympathy 
strikes which may violate an express no-strike commitment. In the 
past several years over a dozen such cases hâve arisen. See ante, at 
404 n. 9. Future litigation of this character would, of course, be 
minimized by clarifying amendments to existing no-strike clauses.
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I
Eight years before Boys Markets, the Court squarely 

held that the Norris-LaGuardia Act precluded a fédéral 
district court from enjoining a strike in breach of a no- 
strike obligation under a collective-bargaining agreement 
requiring arbitration of the underlying dispute. Sinclair 
Refining Co. v. Atkinson, 370 U. S. 195.4 To authorize 
the injunction in Boys Markets, the Court was therefore 
required to overrule a decision directly in point as well 
as to harmonize its holding with the language of the 
Norris-LaGuardia Act. The Court found several reasons 
that compelled this resuit.

First, the Court noted that injunctions enforcing a con- 
tractual commitment to arbitrale a grievance were not 
among the abuses against which the Norris-LaGuardia 
Act was aimed.5 This, of course, is clear from the 
déclaration of policy in the Norris-LaGuardia Act itself,6 

4 One week after the decision in Sinclair, the Court decided Team- 
sters v. Yellow Transit, 370 U. S. 711, by per curiam order citing 
only Sinclair. The dissenters in Sinclair, whose position was sub- 
stantially adopted in Boys Markets, concurred in Yellow Transit 
because “the collective bargaining agreement involved in this case 
does not bind either party to arbitrale any dispute.” 370 U. S., 
at 711-712. In this case, as in those cases, it does not follow from 
the availability of an injunction when the agreement contains a 
mandatory arbitration clause that one may issue when it does not. 
See n. 20, infra.

5 Referring to the holding in Textile Workers v. Lincoln Mills, 
353 U. S. 448, the Court stated that it had “rejected the con-
tention that the anti-injunction proscriptions of the Norris-La-
Guardia Act prohibited this type of relief, noting that a» refusai to 
arbitrale was not ‘part and parcel of the abuses against which the 
Act was aimed,’ id., at 458, and that the Act itself manifests a 
policy détermination that arbitration should be encouraged. See 29 
U. S. C. § 108.” 398 U. S., at 242 (footnote omitted).

6 Section 2 of the Act provides :
“In the interprétation of this Act and in determining the juris- 

diction and authority of the courts of the United States, as such
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which plainly identifies a primary concern with protect- 
ing labor’s ability to organize and to bargain collectively. 
It was the history of injunctions against strike activity in 
furtherance of union organization, récognition, and col-
lective bargaining, rather than judicial enforcement of 
collective-bargaining agreements, that led to the enact- 
ment of the Norris-LaGuardia Act in 1932.7 As the 

jurisdiction and authority are herein defined and limited, the public 
policy of the United States is hereby declared as follows :

“Whereas under prevailing économie conditions, developed with 
the aid of govemmental authority for owners of property to organize 
in the corporate and other forms of ownership association, the indi-
vidual unorganized worker is commonly helpless to exercise actual 
liberty of contract and to protect his freedom of labor, and thereby 
to obtain acceptable tenns and conditions of employment, wherefore, 
though he should be free to décliné to associate with his fellows, it 
is necessary that he hâve full freedom of association, self-organiza- 
tion, and désignation of représentatives of his own choosing, to nego- 
tiate the tenns and conditions of his employment, and that he shall 
be free from the interférence, restraint, or coercion of employers of 
labor, or their agents, in the désignation of such représentatives or 
in self-organization or in other concerted activities for the purpose 
of collective bargaining or other mutual aid or protection; therefore, 
the following définitions of, and limitations upon, the jurisdiction 
and authority of the courts of the United States are hereby enacted.” 
47 Stat. 70, 29 U. S. C. § 102.

7 In Boys Markets the Court quoted with approval the following 
statement by the neutral members of the Spécial Atkinson-Sinclair 
Committee of the American Bar Association Labor Relations Law 
Section:

“ ‘Any proposai which would subject unions to injunctive relief 
must take account of the Norris-LaGuardia Act and the opposition 
expressed in that Act to the issuing of injunctions in labor disputes. 
Nevertheless, the reasons behind the Norris-LaGuardia Act seem 
scarcely applicable to the situation ... [in which a strike in viola-
tion of a collective-bargaining agreement is enjoined]. The Act was 
passed primarily because of widespread dissatisfaction with the 
tendency of judges to enjoin concerted activities in accordance with 
“doctrines of tort law which made the lawfulness of a strike dépend 
upon judicial views of social and économie policy.” [Citation
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Court observed in Boys Markets, the climate of labor 
relations has been transformed since the passage of the 
Norris-LaGuardia Act, 398 U. S., at 250-251, and “the 
central purpose of the Norris-LaGuardia Act to foster 
the growth and viability of labor organizations is hardly 
retarded—if anything, this goal is advanced—by a re-
médiai device that merely enforces the obligation that 
the union freely undertook under a specifically enforce- 
able agreement to submit disputes to arbitration.” Id., 
at 252-253 (footnote omitted). It is equally clear that 
the présent case does not implicate the central concerns 
of the Norris-LaGuardia Act; for it also déals with 
the enforceability of a collective-bargaining agreement 
rather than with the process by which such agreements 
are negotiated and formed.

Second, the Court emphasized the relevance of the 
subsequently enacted statute enlarging the jurisdiction 
of fédéral courts to grant relief in labor disputes. Sec-
tion 301 (a) of the Labor Management Relations Act 
expressly authorized fédéral jurisdiction of suits for vi-
olation of collective-bargaining agreements without re-
spect to the amount in controversy or the citizenship of 
the parties. That provision was viewed as supporting 
the collective-bargaining process, for employers would 
hâve more incentive to enter into agreements with un-

omitted.] Where an injunction is used against a strike in breach 
of contract, the union is not subjected in this fashion to judicially 
created limitations on its freedom of action but is simply compelled 
to comply with limitations to which it has previously agreed. More-
over, where the underlying dispute is arbitrable, the union is not 
deprived of any practicable means of pressing its claim but is only 
required to submit the dispute to the impartial tribunal that it has 
agreed to establish for this purpose.’ ” 398 U. S., at 253 n. 22, 
quoting Report of Spécial Atkinson-Sinclair Committee, American 
Bar Association Labor Relations Law Section—Proceedings 242 
(1963).
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ions if they were mutually enforceable than if they were 
not. With spécifie reference to the value of an enforce-
able commitment to arbitrate grievance disputes, Boys 
Markets emphasized the importance of the union’s no- 
strike commitment as the quid pro quo for the em- 
ployer’s undertaking to submit disputes to arbitration.8 
And in many collective-bargaining agreements, the em-

8 “As we hâve previously indicated, a no-strike obligation, express 
or implied, is the quid pro quo for an undertaking by the employer 
to submit grievance disputes to the process of arbitration. See 
Textile Workers Union v. Lincoln Mills, supra, at 455. Any in-
centive for employers to enter into such an arrangement is neces-
sarily dissipated if the principal and most expeditious method by 
which the no-strike obligation can be enforced is eliminated. While 
it is of course true, as respondent contends, that other avenues of 
redress, such as an action for damages, would remain open to an 
aggrieved employer, an award of damages after a dispute has been 
settled is no substitute for an immédiate hait to an illégal strike. 
Furthermore, an action for damages prosecuted during or after a 
labor dispute would only tend to aggravate industrial strife and 
delay an early resolution of the difficulties between employer and 
union.” 398 U. S., at 247-248 (footnotes omitted). Accord, Wil-
liam E. Arnold Co. v. Carpenters, 417 U. S. 12, 19; Gateway Coal, 
414 U. S., at 381-382, and n. 14.

The Court relied upon another statement by the neutral members 
of the Spécial Atkinson-Sinclair Committee:
“ 'Under existing laws, employers may maintain an action for dam-
ages resulting from a strike in breach of contract and may discipline 
the employées involved. In many cases, however, neither of these 
alternatives will be feasible. Discharge of the strikers is often inex- 
pedient because of a lack of qualified replacements or because of 
the adverse effect on relationships within the plant. The damage 
remedy may also be unsatisfactory because the employer’s losses are 
often hard to calculate and because the employer may hesitate to 
exacerbate relations with the union by bringing a damage action. 
Hence, injunctive relief will often be the only effective means by 
which to remedy the breach of the no-strike pledge and thus effectu- 
ate fédéral labor policy.’” 398 U. S., at 248-249, n. 17, quoting 
Report of Spécial Atkinson-Sinclair Committee, supra, n. 7, at 242.



BUFFALO FORGE CO. v. STEELWORKERS 419

397 Ste ve ns , J., dissenting

ployer has agreed to mandatory arbitration only in 
exchange for a no-strike clause that extends beyond 
strikes over arbitrable disputes.9 It is therefore simply 
wrong to argue, as the Court does, that the strike in 
this case could not hâve had the purpose or efïect “of 
depriving the employer of his bargain.” Ante, at 408. If 
the sympathy strike in this case violâtes the Union’s no- 
strike pledge, the same public interest in an enforceable 
quid pro quo is présent here as in Boys Markets. The 
Union contends, however, that this strike did not violate 
its contract, or at least, that it has not yet been decided 
that it does. Accordingly, this portion of the rationale 
of Boys Markets applies only to the extent of the cer- 
tainty that the sympathy strike falls within the no-strike 
clause.

Third, the Court relied upon a line of cases in which 
the language of the Norris-LaGuardia Act had not been 
given controlling efïect. Several decisions had held that 
the fédéral courts could issue injunctions in labor dis-
putes to compel employers and unions to fulfill their 
obligations under the Railway Labor Act,10 notwithstand- 
ing “the earlier and more general provisions of the Nor-
ris-LaGuardia Act.” Virginian R. Co. v. System Féd-
ération, 300 U. S. 515, 563. Accord, Railroad Trainmen 
v. Howard, 343 U. S. 768, 774; Graham v. Locomotive 
Firemen, 338 U. S. 232, 237-240. These decisions cul- 
minated in Railroad Trainmen v. Chicago, R. & I. R. 
Co., 353 U. S. 30, 39-42, which held that a fédéral court 
could enjoin a strike by a railroad union over a dispute 
subject to mandatory arbitration under the Railway La-
bor Act. The Norris-LaGuardia Act was held not to 
bar the injunction because of “the need to accommodate 

9 Feller, A General Theory of the Collective Bargaining Agree- 
ment, 61 Calif. L. Rev. 663, 757-760 (1973).

10 44 Stat. 577, as amended, 48 Stat. 1185, 45 U. S. C. §§ 151-188.
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two statutes, when both were adopted as a part of a 
pattern of labor législation.” Id., at 42. See Chicago 
& N. W. R. Co. v. Transportation Union, 402 U. S. 570, 
581-584. In Textile Workers v. Lincoln Mills, 353 U. S. 
448, the Court relied on the same rationale to hold that 
§ 301 (a) of the Labor Management Relations Act con- 
ferred jurisdiction upon the district courts to grant the 
union spécifie enforcement of an arbitration clause in a 
collective-bargaining agreement. Speaking for the Court, 
Mr. Justice Douglas noted that the legislative history 
of § 301 (a) “is somewhat cloudy and confusing” but 
that the conférence report had stated that once the par-
ties had made a collective-bargaining agreement, its en- 
forcement “ ‘should be left to the usual processes of the 
law.’ ” 353 U. S., at 452, quoting H. R. Conf. Rep. No. 
510, 80th Cong., Ist Sess., 42 (1947). He added:

“Both the Senate and the House took pains to 
provide for ‘the usual processes of the law’ by pro-
visions which were the substantial équivalent of 
§ 301 (a) in its présent form. Both the Senate 
Report and the House Report indicate a primary 
concern that unions as well as employées should be 
bound to collective bargaining contracts. But there 
was also a broader concern—a concern with a pro-
cedure for making such agreements enforceable in 
the courts by either party. At one point the Senate 
Report, [S. Rep. No. 105, 80th Cong., Ist Sess. 
(1947),] p. 15, states, ‘We feel that the aggrieved 
party should also hâve a right of action in the Féd-
éral courts. Such a policy is completely in accord 
with the purpose of the Wagner Act which the Su-
prême Court declared was “to compel employers to 
bargain collectively with their employées to the end 
that an employment contract, binding on both par-
ties, should be made ....”’
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“Congress was also interested in promoting collec-
tive bargaining that ended with agreements not to 
strike. The Senate Report, supra, p. 16 States:

“ ‘If unions can break agreements with relative 
impunity, then such agreements do not tend to sta- 
bilize industrial relations. The execution of an 
agreement does not by itself promote industrial 
peace. The chief advantage which an employer can 
reasonably expect from a collective labor agreement 
is assurance of uninterrupted operation during the 
term of the agreement. Without some effective 
method of assuring freedom from économie warfare 
for the term of the agreement, there is little reason 
why an employer would desire to sign such a 
contract.

“ ‘Consequently, to encourage the making of 
agreements and to promote industrial peace through 
faithful performance by the parties, collective agree-
ments affecting Interstate commerce should be en- 
forceable in the Fédéral courts. Our amendment 
would provide for suits by unions as legal entities 
and against unions as legal entities in the Fédéral 
courts in disputes affecting commerce.’
“Thus collective bargaining contracts were made 
‘equally binding and enforceable on both parties.’ 
Id., p. 15. As stated in the House Report, [H. R. 
Rep. No. 245, 80th Cong., Ist Sess. (1947),] p. 6, 
the new provision ‘makes labor organizations equally 
responsible with employers for contract violations 
and provides for suit by either against the other in 
the United States district courts.’ To repeat, the 
Senate Report, supra, p. 17, summed up the philos- 
ophy of § 301 as follows: ‘Statutory récognition of 
the collective agreement as a valid, binding, and 
enforceable contract is a logical and necessary step.
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It will promote a higher degree of responsibility 
upon the parties to such agreements, and will 
thereby promote industrial peace.’

“Plainly the agrèement to arbitrale grievance dis-
putes is the quid pro quo for an agreement not to 
strike. Viewed in this light, the législation does 
more than confer jurisdiction in the fédéral courts 
over labor organizations. It expresses a fédéral pol-
icy that fédéral courts should enforce these agree-
ments on behalf of or against labor organizations 
and that industrial peace can be best obtained only 
in that way.” 353 U. S., at 453-455 (footnote 
omitted).

With direct référencé to the argument that jurisdiction 
was withdrawn by the Norris-LaGuardia Act, Mr. Jus-
tice Douglas pointed out that even though a literal 
reading of that statute might bring the dispute within 
its terms, there was no policy justification for restricting 
§ 301 (a) to damages suits and subjecting spécifie per-
formance of an agreement to arbitrale grievance disputes 
to the inapposite provisions of that Act. 353 U. S., 
at 458.

These decisions and the holding of Boys Markets it-
self, make clear that the literal wording of the Norris- 
LaGuardia Act is not an insuperable obstacle to spécifie 
enforcement of a no-strike commitment in accordance 
with “the usual processes of the law.”11

11 The Court relies upon the fact that when Congress enacted 
the Labor Management Relations Act, it considered and rejected 
a proposai that would hâve rendered the Norris-LaGuardia Act 
inapplicable in any proceeding involving the violation of a collective- 
bargaining agreement. Ante, at 409. The argument that con- 
gressional rejection of a broad repeal of the Norris-LaGuardia Act 
precluded accommodation of the two Acts was fully canvassed in 
Sinclair, where it was accepted by the Court and rejected by the dis- 
senters, whose views were later substantially adopted by the Court
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Fourth, Boys Markets stressed one anomalous consé-
quence of Sinclair. In many state jurisdictions a no- 
strike clause could be enforced by injunction. The 
enactment of §301 (a), which was intended to provide 
an additional forum for the enforcement of collective- 
bargaining agreements,12 made it possible to remove 
state litigation to the fédéral forum,13 and then to fore- 
close any injunctive relief by reliance on the Norris- 
LaGuardia Act. 398 U. S., at 243-247. This incon- 
gruous resuit could not easily be squared with the intent 
of Congress in § 301 (a) to confer concurrent jurisdiction 
upon the state courts. That argument applies with 
equal force to this case.

Finally, Boys Markets emphasized the strong fédéral 
policy favoring settlement of labor disputes by arbitra-
tion. 398 U. S., at 242-243. Since, apart from statu-
tory authorization, this method of settling disputes is 
available only when authorized by agreement between 
the parties, the policy favoring arbitration equally favors 
the making of enforceable agreements to arbitrale. For 
that reason, Boys Markets also emphasized the impor-
tance of ensuring enforceability of the union’s quid pro 
quo for the employer’s agreement to submit grievance 
disputes to arbitration. Id., at 247-249, 251-253. A 
sympathy strike in violation of a no-strike clause does

in Boys Markets. Sinclair Refining Co. v. Atkinson, 370 U. S. 195, 
204r-210; id., at 220-225 (Bre nn an , J., dissenting); Boys Markets, 
398 U. S., at 249. The Court today nevertheless revives this 
argument, candidly citing the overruled decision in Sinclair, and 
arguing, as did the opinion in that case, that any further ac-
commodation between the Labor Management Relations Act and 
the Norris-LaGuardia Act will resuit in Wholesale enforcement of 
no-strike clauses by injunction. See Sinclair, supra, at 209-210. 

12 William E. Arnold Co. v. Carpenter s, 417 U. S., at 20; Dowd 
Box Co. v. Courtney, 368 U. S. 502.

13 Avco Corp. n . Aero Lodge 735, 390 U. S. 557.
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not directly frustrate the arbitration process, but if the 
clause is not enforceable against such a strike, it does 
frustrate the more basic policy of motivating employers 
to agréé to binding arbitration by giving them an effec-
tive “assurance of uninterrupted operation during the 
term of the agreement.” 14 This portion of Boys Mar-
kets is therefore not entirely applicable to the présent 
case. Accordingly, it is essential to consider the impor-
tance of arbitration to the holding in Boys Markets. To 
that question I now tum.

II
The Boys Markets decision protects the arbitration 

process. A court is authorized to enjoin a strike over a 
grievance which the parties are contractually bound to 
arbitrale, but that authority is conditioned upon a find- 
ing that the contract does so provide, that the strike is in 
violation of the agreement, and further that the issuance 
of an injunction is warranted by ordinary principles of 
equity. Id., at 254.15 These conditions plainly stated 
in Boys Markets demonstrate that the interest in pro- 
tecting the arbitration process is not simply an end in

14 Lincoln Mills, 353 U. S., at 454. As the Court reminded us in 
Gateway Coal, “ 'the parties’ objective in using the arbitration proc-
ess is primarily to further their common goal of uninterrupted pro-
duction under the agreement, to make the agreement serve their 
specialized needs.’ ” 414 U. S., at 379, quoting Steelworkers v. 
Warrior & Gulf Co., 363 U. S. 574, 582.

15 Gateway Coal later extended Boys Markets to an injunction en- 
forcing an implied no-strike clause coextensive with the arbitration 
clause in a case in which the question of arbitrability was itself a 
“substantial question of contractual interprétation.” 414 U. S., at 
380-384. It did not alter the fondamental preconditions of a 
Boys Markets injunction: a contractual commitment to final and 
binding arbitration, a corresponding no-strike commitment, and 
satisfaction of the ordinary principles of equity. Id., at 380-384, 
387-388.
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itself which exists at large and apart from other funda- 
mental aspects of our national labor policy.

On the one hand, an absolute precondition of any Boys 
Markets injunction is a contractual obligation. A court 
may not order arbitration unless the parties hâve agreed 
to that process; nor can the court require the parties to 
accept an arbitrator’s decision unless they hâve agreed 
to be bound by it. Id., at 253-255. Accord, Gateway 
Coal, 414 U. S., at 374, 380-384. If the union reserves 
the right to resort to self-help at the conclusion of the 
arbitration process, that agreement must be respected.16 
The court’s power is limited by the contours of the agree-
ment between the parties.17

On the other hand, the arbitration procedure is not 
merely an exercise; it performs the important purpose 
of determining what the underlying agreement actually 
means as applied to a spécifie setting. If the parties 
hâve agreed to be bound by the arbitrator’s decision, the 
reasons which justify an injunction against a strike that 
would impair his ability to reach a decision must equally 
justify an injunction requiring the parties to abide by a 
decision that a strike is in violation of the no-strike 
clause.18 The arbitration mechanism would hardly re-
tain its respect as a method of resolving disputes if the 

16 Associated Gen. Contractors of Illinois v. Illinois Conférence of 
Teamsters, 454 F. 2d 1324 (CA7 1972).

17 In particular, an implied no-strike clause does not extend to 
sympathy strikes. See ante, at 407-408, and n. 10.

18 The Court recognizes that an injunction may issue to enforce 
an arbitrator’s decision that a strike is in violation of the no-strike 
clause. Ante, at 405. See Longshoremen v. Marine Trade Assn., 389 
U. S. 64, 77-79 (Douglas, J., concurring in part and dissenting 
in part) ; New Orléans S. S. Assn. v. General Longshore Workers, 389 
F. 2d 369 (CA5 1968), cert. denied, 393 U. S. 828; Dunau, Three 
Problems in Labor Arbitration, 55 Va. L. Rev. 427, 473-477 (1969).
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end product of the process had less significance than the 
process itself.

The net effect of the arbitration process is to remove 
completely any ambiguity in the agreement as it applies 
to an unforeseen, or undescribed, set of facts. But if the 
spécifie situation is foreseen and described in the con- 
tract itself with such précision that there is no need for 
interprétation by an arbitrator, it would be reasonable 
to give the same legal effect to such an agreement prior 
to the arbitrator’s decision.19 In this case, the question 
whether the sympathy strike violâtes the no-strike clause 
is an arbitrable issue. If the court had the benefit of an 
arbitrator’s resolution of the issue in favor of the em-
ployer, it could enforce that decision just as it could re- 
quire the parties to submit the issue to arbitration. And 
if the agreement were so plainly unambiguous that there 
could be no bona fide issue to submit to the arbitrator, 
there must be the same authority to enforce the parties’ 
bargain pending the arbitrator’s final decision.29

19 The Court asserts that intérim relief should not be granted 
unless the collective-bargaining agreement expressly provides for it. 
Ante, at 411. The same argument could hâve been made against the 
holding in Boys Markets, since Sinclair left the parties free to endow 
the arbitrator with power to order an end to strikes over arbitrable 
grievances. Indeed, the union members of the Spécial Atkinson- 
Sinclair Committee suggested such contractual provisions as an 
alternative to abandonment of Sinclair. Report of Spécial Atkinson- 
Sinclair Committee, supra, n. 7, at 239.

20 Cf. Stokély-Van Camp, Inc. v. Thacker, 394 F. Supp. 715, 719- 
720 (WD Wash. 1975) ; Note, The Applicability of Boys Mar-
kets Injunctions to Refusais to Cross a Picket Line, 76 Col. L. 
Rev. 113, 136-140 (1976). It is not necessary to hold that an in-
junction may issue if the scope of the no-strike clause is not a 
clearly arbitrable issue. If the agreement contains no arbitration 
clause whatsoever, enfoncement of the no-strike clause would not 
promote arbitration by encouraging employers to agréé to an arbi-
tration clause in exchange for a no-strike clause. Furthermore, even
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The Union advances three arguments against this con-
clusion: (1) that interprétation of the collective-bargain- 
ing agreement is the exclusive province of the arbitrator; 
(2) that an injunction erroneously entered pending arbi-
tration will effectively deprive the union of the right to 
strike before the arbitrator can render his decision; and 
(3) that it is the core purpose of the Norris-LaGuardia 
Act to eliminate the risk of an injunction against a law- 
ful strike.21 Although I acknowledge the force of these 
arguments, I think they are insufficient to take this case 
outside the rationale of Boys Markets.

The Steelworkers trilogy22 establishes that a collective- 
bargaining agreement submitting ail questions of contract 
interprétation to the arbitrator deprives the courts of 

if the agreement contains an arbitration clause, but the clause does 
not clearly extend to the question whether a strike violâtes the agree-
ment, then the parties’ commitment to enforcement of the no-strike 
clause through enforcement of the arbitrator’s final decision also 
remains unclear.

21 The Union also argues that an injunction should be barred be-
cause the party seeking arbitration is usually required to accept the 
condition of which he complains pending the decision of the arbitra-
tor. The employer normally receives the benefit of this rule, since 
it is the union that initiâtes most grievances. The Union contends 
that fairness dictâtes that it receive the same benefit pending the 
outcome of employer grievances. However, the rule has its origins 
in the need for production to go forward under the employer’s con- 
trol pending clarification of the agreement through arbitration. See 
Feller, supra, n. 9, at 737-740. This justification hardly supports, 
but rather undermines, the Union’s position.

The Court advances the same argument as a threat of “massive 
preliminary injunction litigation” by both employers and unions 
over ail arbitrable disputes. Ante, at 411 n. 12. This argument 
simply ignores the spécial status of the no-strike clause as the 
quid pro quo of the arbitration clause.

22 Steelworkers v. American Mjg. Co., 363 U. S. 564, 567-568; 
Steelworkers v. Warrior & Gulj Co., 363 U. S., at 582-583; Steel-
workers v. Enterprise Corp., 363 U. S. 593, 597-599.
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almost ail power to interpret the agreement to prevent 
submission of a dispute to arbitration or to refuse en- 
forcement of an arbitrator’s award. Boys Markets itself 
repeated the warning that it was not for the courts to 
usurp the functions of the arbitrator. 398 U. S., at 242- 
243. And Gateway Coal held that an injunction may 
issue to protect the arbitration process even if a “sub- 
stantial question of contractual interprétation” must be 
answered to détermine whether the strike is over an arbi-
trable grievance. 414 U. S., at 382-384. In each of 
these cases, however, the choice was between interpréta-
tion of the agreement by the court or interprétation by 
the arbitrator; a decision that the dispute was not arbi-
trable, or not properly arbitrated, would hâve precluded 
an interprétation of the agreement according to the con-
tractual grievance procedure. In the présent case, an in-
térim détermination of the no-strike question by the 
court neither usurps nor precludes a decision by the arbi-
trator. By définition, issuance of an injunction pending 
the arbitrator’s decision does not supplant a decision that 
he otherwise would hâve made. Indeed, it is the ineffec- 
tiveness of the damages remedy for strikes pending arbi-
tration that lends force to the employer’s argument for 
an injunction.23 The court does not oust the arbitrator 
of his proper function but fulfills a rôle that he never 
served.

The Union’s second point, however, is that the arbi-
trator will rarely render his decision quickly enough to 
prevent an erroneously issued injunction from effectively 
depriving the union of its right to strike. The Union 
relies particularly upon decisions of this Court that recog- 
nize that even a temporary injunction can quickly end 
a strike.24 But this argument demonstrates only that

23 See n. 8, supra.
24 Construction Laborers v. Curry, 371 U. S. 542, 550; Liner v.
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arbitration, to be effective, must be prompt, not that the 
fédéral courts must be deprived entirely of jurisdiction to 
grant équitable relief. Déniai of an injunction when a 
strike violâtes the agreement may hâve effects just as 
devastating to an employer as the issuance of an injunc-
tion may hâve to the union when the strike does not vio- 
late the agreement. Furthermore, a sympathy strike 
does not directly further the économie interests of the 
members of the striking local or contribute to the reso-
lution of any dispute between that local, or its members, 
and the employer.25 On the contrary, it is the source 
of a new dispute which, if the strike goes forward, will 
impose costs on the strikers, the employer, and the pub-
lic without prospect of any direct benefit to any of these 
parties. A rule that authorizes postponement of a sym-
pathy strike pending an arbitrator’s clarification of the 
no-strike clause will not critically impair the vital inter-
ests of the striking local even if the right to strike is up- 
held, and will avoid the costs of interrupted production 
if the arbitrator concludes that the no-strike clause 
applies.

Jafco, Inc., 375 U. S. 301, 308. Curry held that a judgment of a 
State Suprême Court requiring issuance of a temporary injunction 
against labor picketing was final and hence reviewable in this Court. 
Liner held that a state-court injunction against labor picketing was 
reviewable in this Court despite a claim of mootness arising from 
completion of construction at the picketed site. In both cases, the 
claim on the merits was that state-court jurisdiction was pre-empted 
by fédéral law. The finality and mootness holdings in each case 
rested partly on the need to protect fédéral labor policy from frus-
tration by temporary injunctions erroneously issued by state courts. 
It was at this point that the final effect of a temporary labor 
injunction became relevant.

25 In this case the sympathy strike is in support of a strike by 
other local unions of the same international. The parties, however, 
attach no significance to that fact.
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Finally, the Norris-LaGuardia Act cannot be in- 
terpreted to immunize the union from ail risk of an er- 
roneously issued injunction. Boys Markets itself sub- 
jected the union to the risk of an injunction entered upon 
a judge’s erroneous conclusion that the dispute was arbi-
trable and that the strike was in violation of the no-strike 
clause, 398 U. S., at 254. Gateway Coal subjected the 
union to a still greater risk, for the court there entered 
an injunction to enforce an implied no-strike clause de- 
spite the fact that the arbitrability of the dispute, and 
hence the legality of the strike over the dispute, pre- 
sented a “substantial question of contractual interpréta-
tion.” 414 U. S., at 384; see id., at 380 n. 10. The 
strict reading that the Union would give the Norris- 
LaGuardia Act would not hâve permitted this resuit.26

26 The Court emphasizes the risk of conflicting déterminations in 
this case, but ignores the risk of conflicting déterminations in Boys 
Markets and Gateway Coal. In Boys Markets, the District Court 
was required to détermine the arbitrability of the dispute and the 
legality of the strike, clear or not, and in Gateway Coal, the Dis-
trict Court need only hâve found that the arbitrability of the dispute 
and the legality of the strike were “a substantial question of con-
tractual interprétation,” and hence not clear at ail. The likelihood 
of an injunction against a lawful strike was vastly larger under the 
standard of Gateway Coal than under a standard requiring the Dis-
trict Court to find a clear violation of the no-strike clause.

The Court obscures the latter point by misreading Gateway Coal 
to hold that an injunction was properly issued because the dispute 
in that case was arbitrable. Ante, at 408-409, n. 10. But Gateway 
Coal expressly held that the question whether the union properly in- 
voked a provision for work stoppages because of unsafe mine condi-
tions was “a substantial question of contractual interprétation, and 
the collective-bargaining agreement explicitly commits to resolution 
by an impartial umpire ail disagreements ‘as to the meaning and ap-
plication of the provisions of this agreement.’ ” 414 U. S., at 384 
(footnote omitted). Consistently with this holding, the arbitrator 
remained free to décidé that the underlying dispute was not arbitra-
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These considérations, however, do not support the con-
clusion that a sympathy strike should be temporarily 
enjoined whenever a collective-bargaining agreement 
contains a no-strike clause and an arbitration clause. 
The accommodation between the Norris-LaGuardia Act 
and § 301 (a) of the Labor Management Relations Act 
allows the judge to apply “the usual processes of the 
law” but not to take the place of the arbitrator. Be-
cause of the risk that a fédéral judge, less expert in labor 
matters than an arbitrator, may misconstrue general con- 
tract language, I would agréé that no injunction or tem- 
porary restraining order should issue without first giving 
the union an adéquate opportunity to présent evidence 
and argument, particularly upon the proper interpréta-
tion of the collective-bargaining agreement; the judge 
should not issue an injunction without convincing evi-
dence that the strike is clearly within the no-strike 
clause.27 Furthermore, to protect the efficacy of arbi-
tration, any such injunction should require the parties to 
submit the issue immediately to the contractual grievance 
procedure, and if the union so requests, at the last stage 
and upon an expedited schedule that assures a decision 
by the arbitrator as soon as practicable. Such stringent 
conditions would insure that only strikes in violation of 
the agreement would be enjoined and that the union’s 
access to the arbitration process would not be foreclosed 
by the combined effect of a temporary injunction and 
protracted grievance procedures. Finally, as in Boys

ble and hence that the enjoined strike was not in violation of the 
agreement.

Of course, it is possible that an arbitrator would disagree with 
the court even when the latter finds the strike to be clearly pro- 
hibited. But in that case, the arbitrator’s détermination would 
govern, provided it withstands the ordinary standard of review for 
arbitrators’ awards. See Steelworkers n . Enterprise Corp 363 
U. S., at 597-599.
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Markets, the normal conditions of équitable relief would 
hâve to be met.28

Like the decision in Boys Markets, this opinion re- 
flects, on the one hand, my confidence that expérience 
during the décades since the Norris-LaGuardia Act was 
passed has dissipated any legitimate concem about the 
impartiality of fédéral judges in disputes between labor 
and management, and on the other, my continued réc-
ognition of the fact that judges hâve less familiarity 
and expertise than arbitrators and administrators who 
regularly work in this specîalized area. The decision in 
Boys Markets requires an accommodation between the 
Norris-LaGuardia Act and the Labor Management Re-
lations Act. I would hold only that the terms of that 
accommodation do not entirely deprive the fédéral courts 
of ail power to grant any relief to an employer, threat- 
ened with irréparable in jury from a sympathy strike 
clearly in violation of a collective-bargaining agree-
ment, regardless of the equities of his claim for injunc- 
tive relief pending arbitration.

Since in my view the Court of Appeals erroneously 
held that the District Court had no jurisdiction to enjoin 
the Union’s sympathy strike, I would reverse and re- 
mand for considération of the question whether the 
employer is entitled to an injunction.

28“‘[T]he District Court must, of course, consider whether issu- 
ance of an injunction would be warranted under ordinary prin- 
eiples of equity—whether breaches are occurring and will continue, 
or hâve been threatened and will he committed; whether they hâve 
caused or will cause irréparable injury to the employer; and whether 
the employer will suffer more from the déniai of an injunction than 
will the union from its issuance.’ ” 398 U. S., at 254, quoting 
Sinclair, 370 U. S., at 228 (Bre nn an , J., dissenting).
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Based upon the affidavit of a police officer, a Los Angeles judge 
issued a search warrant, pursuant to which the police seized from 
respondent $4,940 in cash and certain wagering records. The 
officer advised the Internai Revenue Service (1RS) that respond-
ent had been arrested for bookmaking activity. Using a calcula-
tion based upon the seized evidence, the 1RS assessed respondent 
for wagering excise taxes and levied upon the $4,940 in partial 
satisfaction. In the subséquent state criminal proceeding against 
respondent the trial court found the police officer’s affidavit 
defective, granted a motion to quash the warrant, and ordered 
the seized items retumed to the respondent, except for the $4,940. 
Respondent filed a refund claim for the $4,940 and, later, this 
action. The Government answered and counterclaimed for the 
unpaid balance of the assessment. Respondent moved' to sup- 
press the evidence seized and ail copies thereof, and to quash the 
assessment. The District Court, after a hearing, concluded that 
respondent was entitled to a refund, because the assessment “was 
based in substantial part, if not completely, on illegally procured 
evidence in violation of [respondent’s] Fourth Amendment rights,” 
and that under the circumstances respondent was not required 
to prove the extent of the claimed refund. The assessment 
was quashed and the counterclaim accordingly was dismissed. 
The Court of Appeals affirmed. Held: The judicially created 
exclusionary rule should not be extended to forbid the use in 
the civil proceeding of one sovereign (here the Fédéral Govern-
ment) of evidence illegally seized by a criminal law enf or cernent 
agent of another sovereign (here the state government), since the 
likelihood of deterring law enforcement conduct through such 
a rule is not sufficient to outweigh the sociétal costs imposed by 
the exclusion. Pp. 443-460.

(a) The prime, if not the sole, purpose of the exclusionary 
rule “is to deter future unlawful police conduct.” Pp. 443^447.

(b) Whether the exclusionary rule is a deterrent has not y et 
been demonstrated. Assuming, however, that it is a deterrent, 
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then its use in situations where it is now applied must be deemed 
to suffi ne to accomplish its purpose, because the local law enforce- 
ment official is already “punished” by the exclusion of the evi-
dence in both the state and the fédéral criminal trials. The 
additional marginal deterrence provided by its extension in cases 
like this one does not outweigh the sociétal costs of excluding 
conoededly relevant evidence. Pp. 447-460.

Reversed and remanded.

Blac kmun , J., delivered the opinion of the Court, in which 
Burg er , C. J., and Whi te , Pow ell , and Reh nq ui st , JJ., joined. 
Bre nn an , J., filed a dissenting opinion, in which Mar sha ll , J., 
joined, post, p. 460. Stew art , J., filed a dissenting opinion, post, 
p. 460. Ste ve ns , J., took no part in the considération or decision 
of the case.

Solicitor General Bork argued the cause for petition-
ers. With him on the brief were Assistant Attorney 
General Crampton, Stuart A. Smith, Robert E. Lindsay, 
and Carleton D. Powell.

Herbert D. Sturman argued the cause for respondent. 
With him on the brief was Richard G. Sherman.

Mr . Justi ce  Blackmu n  delivered the opinion of the 
Court.

This case présents an issue of the appropriateness of an 
extension of the judicially created exclusionary rule: Is 
evidence seized by a state criminal law enforcement offi- 
cer in good faith, but nonetheless unconstitutionally, 
inadmissible in a civil proceeding by or against the 
United States?

I
In November 1968 the Los Angeles police obtained a 

warrant directing a search for bookmaking paraphernalia 
at two specified apartment locations in the city and, as 
well, on the respective persons of Morris Aaron Levine 
and respondent Max Janis. The warrant was issued by 
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a judge of the Municipal Court of the Los Angeles Ju- 
dicial District. It was based upon the affidavit of Officer 
Leonard Weissman.1 After the search, made pursuant 

1 Officer Weissman’s affidavit, App. 69-74, stated : He and Sergeant 
Briggs of the Los Angeles Police Department each had received 
information from an informant conceming respondent Janis and 
Levine and concerning téléphoné numbers the two men used for 
bookmaking. Police investigation disclosed that Janis had two 
téléphonés with unpublished numbers, including the number given 
by Weissman’s informant, and that there was a third published 
number at the same address in the name of Nancy L. Janis. The 
unpublished numbers given by Weissman’s informant as being used 
by Levine were found to be maintained by Levine at a different 
address, and that address was the one given by Briggs’ informant 
as being Levine’s base of operations. Both informants stated that 
Levine and Janis were working in concert. Each officer regarded 
his informant as reliable; the informant had given information in 
the past that led to arrests for bookmaking and, in the case of 
Briggs’ informant, to convictions as well. Preliminary hearings and 
trials were pending for persons arrested with the aid of Weissman’s 
informant. Each officer and his informant believed that it was 
necessary for the informant’s safety, and his future usefulness to law 
enforcement officers, that his identity be kept secret.

Weissman further stated:
“From the nature and context of the information supplied by the 

informant to this affiant, and from the nature and context of the 
information which was supplied to Sgt. Briggs, as told to this affiant, 
it is believed that the informants . . . at ail times mentioned in this 
affidavit, unless otherwise specified, were speaking with personal 
knowledge.” Id., at 73.

The affidavit, taken in its entirety, bears some similarity to the 
affidavit the Court later considered in SpineUi v. United States, 393 
U. S. 410, 420—422 (1969). SpineUi was a 5-3 decision handed 
down two months after the Los Angeles warrant in the présent case 
had been issued. Mr . Just ice  Whi te  joined the opinion in 
SpineUi, id., at 423-429, but, in doing so, referred, id., at 427, to the 
“tension between Draper [v. United States, 358 U. S. 307 (1959)],” 
on the one hand, and Nathanson v. United States, 290 U. S. 41 
(1933), and Aguilar v. Texas, 378 U. S. 108 (1964), on the other, 

“[p]ending full-scale reconsideration” of Draper “or of the
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to the warrant, both the respondent and Levine were 
arrested and the police seized from respondent property 
consisting of $4,940 in cash and certain wagering records.2

Soon thereafter, Officer Weissman telephoned an agent 
of the United States Internai Revenue Service and in- 
formed the agent that Janis had been arrested for book- 
making activity.3 With the assistance of Weissman, who 
was familiar with bookmakers’ codes, the revenue agent 
analyzed the wagering records that had been seized and 
determined from them the gross volume of respondent’s 
gambling activity for the five days immediately preced- 
ing the seizure. Weissman informed the agent that he 
had conducted a surveillance of respondent’s activities 
that indicated that respondent had been engaged in book-

N athanson-Aguilar cases,” joined “the opinion of the Court and the 
judgment of reversai, especially since a vote to affirm would produce 
an equally divided Court.” 393 U. S., at 429. 

2 The Internai Revenue Service’s Certificate of Assessments and 
Payments, App. 81, shows a crédit of $5,097, the amount actually 
seized by the police and subjected to the Service’s subséquent levy. 
The Government acknowledges, however, that $157 of this amount 
was money belonging to Levine. It was applied upon the joint 
assessment made against both Janis and Levine. Levine has not 
sought a refund of the $157. Brief for United States 5 n. 1. The 
présent case, therefore, concerns only the $4,940 taken from re-
spondent Janis.

3 Officer Weissman testified that there was no departmental policy 
to call the Internai Revenue Service in a situation of this kind. 
He did it “as a matter of police procedure.” He would not do it, 
he said, on what he “would consider a small-size book, but I con- 
sidered this one a major-size book. So, I, therefore, did it.” App. 
42. He further stated that some of his fellow officers had acted 
similarly, but that he did not think “that they ail hâve done it.” 
Ibid. The District Court did not rest its conclusion on any fédéral 
involvement in, or encouragement of, the search. We therefore 
must assume, for purposes of this opinion, that there was no fédéral 
involvement. See n. 31, infra.
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making during the 77-day period from September 14 
through November 30, 1968, the day of the arrest.

Respondent had not filed any fédéral wagering tax re- 
turn pertaining to bookmaking activities for that 77-day 
period. Based exclusively upon its examination of the 
evidence so obtained by the Los Angeles police, the In-
ternai Revenue Service made an assessment jointly 
against respondent and Levine for wagering taxes, under 
§ 4401 of the Internai Revenue Code of 1954, 26 U. S. C. 
§ 4401, in the amount of $89,026.09, plus interest. The 
amount of the assessment was computed by first deter- 
mining respondent’s average daily gross proceeds for the 
five-day period covered by the seized material and ana- 
lyzed by the agent, and then multiplying the resulting 
figure by 77, the period of the police surveillance of re-
spondent’s activities.4 The assessment having been 
made, the Internai Revenue Service exercised its statu-
tory authority, under 26 U. S. C. § 6331, to levy upon the 
$4,940 in cash in partial satisfaction of the assessment 
against respondent.

Charges were filed in due course against respondent 
and Levine in Los Angeles Municipal Court for violation 
of the local gambling laws. They moved to quash the 
search warrant. A suppression hearing was held by the 
same judge who had issued the warrant. The défendants 
pressed upon the court the case of Spinelli v. United 
States, 393 U. S. 410 (1969), which had been decided just 
three weeks earlier and after the search warrant had been 
issued. They urged that the Weissman affidavit did not 
set forth, in sufficient detail, the underlying circum-
stances to enable the issuing magistrale to détermine in- 

4 The wagering excise tax at the time was 10% of the amount of 
the wagers. § 4401 (a) of the Internai Revenue Code of 1954, 26 
U. S. C. §4401 (a). The rate was reduced to 2%, effective De-
cember 1, 1974, by Pub. L. 93-499, §3 (a), 88 Stat. 1550.
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dependently the reliability of the information supplied 
by the informants. The judge granted the motion to 
quash the warrant. He then ordered that ail items seized 
pursuant to it be returned except the cash that had been 
levied upon by the Internai Revenue Service. App. 
78-80.

In June 1969 respondent filed a claim for refund of the 
$4,940. The claim was not honored, and 18 months 
later, in December 1970, respondent filed suit for that 
amount in the United States District Court for the Cen-
tral District of California. The Government answered 
and counterclaimed for the substantial unpaid balance 
of the assessment.5 In pretrial proceedings, it was agreed 
that the “sole basis of the computation of the civil tax 
assessment . . . was . . . the items obtained pursuant to 
the search warrant . . . and the information furnished to 
[the revenue agent] by Officer Weissman with respect to 
the duration of [respondent’s] alleged wagering activi- 
ties.” 6 Id., at 18. Respondent then moved to suppress 
the evidence seized, and ail copies thereof in the posses-
sion of the Service, and to quash the assessment. Id., 
at 23-24.

At the outset of the hearing on the motion, the Dis-
trict Court observed that it was “reluctantly holding that 

5 The Government advises us that, in order to avoid multiple 
litigation, its policy is to counterclaim in a refund suit, just as it 
did here, where there is an outstanding unpaid assessment and the 
refund suit and the counterclaim in volve the same facts. Brief for 
United States 17 n. 4.

6 The Certificate of Assessments and Payments was stipulated “to 
be admissible without objection.” App. 20. The Government did 
not seek to introduce the wagering records obtained by the Los 
Angeles police.

The Government has not asserted that, absent the seized materials, 
it would hâve had grounds for an assessment against respondent and 
Levine.
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the affidavit supporting the search warrant is insufficient 
under the Spinelli and Aguilar [v. Texas, 378 U. S. 108 
(1964)] doctrines.” Id., at 47. It then concluded that 
“ [a] 11 of the evidence utilized as the basis” of the assess- 
ment “was obtained directly or indirectly as a resuit of 
the search pursuant to the defective search warrant,” and 
that, consequently, the assessment “was based in substan- 
tial part, if not completely, on illegally procured evi-
dence ... in violation of [respondent’s] Fourth Amend-
ment rights to be free from unreasonable searches and 
seizures.” 73-1 USTC fl 16,083, p. 81,392 (1973). The 
court concluded that Janis was entitled to a refund of the 
$4,940, together with interest thereon, “for the reason 
that substantially ail, if not ail, of the evidence utilized 
by the défendants herein in making their assessment . . . 
was illegally obtained, and, as such, the assessment was 
invalid.” Ibid. Further, where, as here, “illegally 
obtained evidence constitutes the basis of a fédéral tax 
assessment,” the respondent was “not required to prove 
the extent of the refund to which he daims he is en-
titled.” Id., at 81,393. Instead, it was sufficient if he 
prove “that substantially ail, if not ail, of the evidence 
upon which the assessment was based was the resuit of 
illegally obtained evidence.” Accordingly, the court 
ordered that the civil tax assessment made by the Internai 
Revenue Service “against ail the property and assets 
of . . . Janis be quashed,” and entered judgment for the 
respondent. Ibid. The Government's counterclaim was 
dismissed with préjudice. The United States Court of 
Appeals for the Ninth Circuit, by unpublished mémoran-
dum without opinion, affirmed on the basis of the Dis-
trict Court’s findings of fact and conclusions of law. Pet. 
for Cert. 12A.

Because of the obvious importance of the question, we 
granted certiorari. 421 U. S. 1010 (1975).
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II
Some initial observations about the procédural posture 

of the case in the District Court are indicated. If there 
is to be no limit to the burden of proof the respondent, 
as “taxpayer,” must carry, then, even though he were 
to obtain a favorable decision on the inadmissibility-of- 
evidence issue, the respondent on this record could not 
possibly defeat the Government’s counterclaim. The 
Government notes, properly we think, that the litigation 
is composed of two separate éléments: the refund suit 
instituted by the respondent, and the collection suit insti- 
tuted by the United States through its counterclaim. In 
a refund suit the taxpayer bears the burden of proving 
the amount he is entitled to recover. Lewis v. Reynolds, 
284 U. S. 281 (1932). It is not enough for him to dem- 
onstrate that the assessment of the tax for which refund 
is sought was erroneous in some respects.

This Court has not spoken with respect to the burden 
of proof in a tax collection suit. The Government 
argues here that the presumption of correctness that at-
taches to the assessment in a refund suit must also apply 
in a civil collection suit instituted by the United States 
under the authority granted by §§ 7401 and 7403 of the 
Code, 26 U. S. C. §§ 7401 and 7403. Thus, it is said, 
the défendant in a collection suit has the same burden 
of proving that he paid the correct amount of his tax 
liability.

The policy behind the presumption of correctness and 
the burden of proof, see Bull v. United States, 295 U. S. 
247, 259-260 (1935), would appear to be applicable in 
each situation. It accords, furthermore, with the burden- 
of-proof rule which prevails in the usual preassessment 
proceeding in the United States Tax Court. Lucas v. 
Structural Steel Co., 281 U. S. 264, 271 (1930); Welch 
n . Helvering, 290 U. S. 111, 115 (1933); Rule 142 (a) 



UNITED STATES v. JANIS 441

433 Opinion of the Court

of the Rules of Practice and Procedure of the United 
States Tax Court (1973). In any event, for purposes of 
this case, we assume that this is so and that the burden 
of proof may be said technically to rest with respondent 
Janis.

Respondent, however, submitted no evidence tending 
either to demonstrate that the assessment was incorrect 
or to show the correct amount of wagering tax liability, 
if any, on his part. In the usual situation one might 
well argue, as the Government does, that the District 
Court then could not properly grant judgment for the 
respondent on either aspect of the suit. But the présent 
case may well not be the usual situation. What we 
hâve is a “naked” assessment without any foundation 
whatsoever if what was seized by the Los Angeles police 
cannot be used in the formulation of the assessment.7 
The détermination of tax due then may be one “without 
rational foundation and excessive,” and not properly 
subject to the usual rule with respect to the burden of 
proof in tax cases. Helvering v. Taylor, 293 U. S. 507, 
514-515 (1935).8 See 9 J. Mertens, Law of Fédéral In- 
come Taxation §50.65 (1971).

There appears, indeed, to be some debate among the

7 The situation may be described as having some resemblance to 
that for which the Court has developed an exception to the Anti- 
Injunction Act, § 7421 (a) of the Code, 26 U. S. C. § 7421 (a). See 
Enochs v. Williams Packing Co., 370 U. S. 1 (1962); Bob Jones 
University v. Simon, 416 U. S. 725 (1974) ; Commissioner v. “Ameri- 
cans United” Inc., 416 U. S. 752 (1974); Laing n . United States, 
423 U. S. 161 (1976); Commissioner v. Shapiro, 424 U. S 614 
(1976).

8 Taylor, although decided more than 40 years ago, has never 
been cited by this Court on the burden-of-proof issue. The Courts 
of Appeals, the Court of Claims, the Tax Court, and the Fédéral 
District Courts, however, frequently hâve referred to that aspect of 
the case.
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Fédéral Courts of Appeals, in different factual contexts, 
as to the effect upon the burden of proof in a tax case 
when there is positive evidence that an assessment is 
incorrect. Some courts indicate that the burden of 
showing the amount of the deficiency then shifts to the 
Commissioner.9 Others hold that the burden of show-
ing the correct amount of the tax remains with the tax- 
payer.10 However that may be, the debate does not 
extend to the situation where the assessment is shown 
to be naked and without any foundation. The courts 
then appear to apply the rule of the Taylor case. See 
United States v. Rexach, 482 F. 2d 10, 16-17, n. 3 (CAI), 
cert. denied, 414 U. S. 1039 (1973); Pizzarello v. United 
States, 408 F. 2d 579 (CA2), cert. denied, 396 U. S. 986 
(1969); Suarez v. Commisioner, 58 T. C. 792, 814-815 
(1972). But cf. Compton v. United States, 334 F. 2d 
212, 216 (CA4 1964).

Certainly, proof that an assessment is utterly without 
foundation is proof that it is arbitrary and erroneous. 
For purposes of this case, we need not go so far as to 
accept the Government’s argument that the exclusion of 
the evidence in issue here is insufficient to require judg-
ment for the respondent or even to shift the burden to 
the Government. We are willing to assume that if the 
District Court was correct in ruling that the evidence 
seized by the Los Angeles police may not be used in 
formulating the assessment (on which both the levy and 
the counterclaim were based), then the District Court 
was also correct in granting judgment for Janis in both 

9E. g., Foster n . Commissioner, 391 F. 2d 727, 735 (CA4 1968) ; 
Herbert v. Commissioner, 377 F. 2d 65, 69 (CA9 1967). See Bar L 
Ranch, Inc. n . Phinney, 426 F. 2d 995, 999 (CA5 1970).

10 E. g., United States v. Rexach, 482 F. 2d 10, 15-17 (CAI), cert. 
denied, 414 U. S. 1039 (1973); Psaty n . United States, 442 F. 2d 
1154, 1158-1161 (CA3 1971); Ehlers n . Vinal, 382 F. 2d 58, 65-66 
(CA8 1967). See Bar L Ranch, Inc. v. Phinney, 426 F. 2d, at 998.
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aspects of the présent suit. This assumption takes us, 
then, to the primary issue.11

III
This Court early pronounced a rule that the Fifth 

Amendment’s command that no person “shall be com- 
pelled in any criminal case to be a witness against him- 
self” renders evidence falling within the Amendment’s 
prohibition inadmissible. Boyd n . United States, 116 
U. S. 616 (1886). It was not until 1914, however, that 
the Court held that the Fourth Amendment alone may 
be the basis for excluding from a fédéral criminal trial 
evidence seized by a fédéral officer in violation solely of 
that Amendment. Weeks v. United States, 232 U. S. 
383. This comparatively late judicial création of a 
Fourth Amendment exclusionary rule is not particu- 
larly surprising. In contrast to the Fifth Amendment’s 
direct command against the admission of compelled 
testimony, the issue of admissibility of evidence ob- 
tained in violation of the Fourth Amendment is deter- 
mined after, and apart from, the violation.12 In

11 Although the présent case présents only the issue whether such 
evidence may be used in the formulation of the assessment, there 
appears to be no différence between that question and the issue 
whether the evidence is to be excluded in the refund or collection 
suit itself. We perceive no principled distinction to be made be-
tween the use of the evidence as the basis of an assessment and its 
use in the case in chief.

i2“[Tjhe ruptured privacy of the victims’ homes and effects can-
not be restored. Réparation cornes too late.” Linkletter v. Walker, 
381 U. S. 618, 637 (1965). “The rule is calculated to prevent, not 
to repair. Its purpose is to deter—to compel respect for the consti-
tutional guaranty in the only effectively available way—by removing 
the incentive to disregard it.” Elkins v. United States, 364 U. S. 
206, 217 (1960). See United States v. Calandra, 414 U. S. 338, 
347-348 (1974) ; Mapp v. Ohio, 367 U. S. 643, 656 (1961) ; Tehan v. 
United States ex rel. Shott, 382 U. S. 406, 413 (1966) ; Terry v. Ohio, 
392 U. S. 1,29 (1968),
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Weeks it was held, however, that the Fourth Amend-
ment did not apply to state officers, and, therefore, that 
material seized unconstitutionally by a state officer could 
be admitted in a fédéral criminal proceeding. This was 
the “silver platter” doctrine.13

In Wolf v. Colorado, 338 U. S. 25 (1949), the Court 
determined that the Due Process Clause of the Four-
teenth Amendment reflected the Fourth Amendment to 
the extent of providing those protections against in-
trusions that are “ ‘implicit in the concept of ordered 
liberty.’ ” Id., at 27. Nonetheless, the Court, in not 
applying the Weeks doctrine in a state trial to the 
product of a state search, held:

“Granting that in practice the exclusion of evidence 
may be an effective way of deterring unreasonable 
searches, it is not for this Court to condemn as 
falling below the minimal standards assured by the 
Due Process Clause a State’s reliance upon other 
methods which, if consistently enforced, would be 
equally effective.” 338 U. S., at 31.

Not long thereafter, the Court ruled that means used 
by a State to procure evidence could be sufficiently of-
fensive to the concept of ordered liberty as to make ad-
mission of the evidence so procured a violation of the 
Due Process Clause, Rochin v. California, 342 U. S. 165 
(1952), but that such a violation would exist only in the 
most extreme case, Irvine v. California, 347 U. S. 128 
(1954).

13 In Elkins v. United States, 364 U. S., at 207 n. 1, the Court 
noted that the appellation stems from Mr. Justice Frankfurter’s 
plurality opinion in Lustig v. United States, 338 U. S. 74 (1949):

“The crux of that doctrine is that a search is a search by a fédéral 
official if he had a hand in it; it is not a search by a fédéral official 
if evidence secured by state authorities is tumed over to the fédéral 
authorities on a silver platter.” Id., at 78-79.
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Thus, as matters then stood, the Fourth Amendment 
was applicable to the States, but a State could allow 
an official to engage in a violation thereof with no ju-
dicial sanction except in the most extreme case. In 
addition, fédéral authorities, if they happened upon a 
State so inclined, could profit from the State’s action 
by receiving on a silver platter evidence unconstitution- 
ally obtained. The fédéral authorities, profiting thereby, 
had no judicially created reason to discourage uncon-
stitutional searches by a State, and the States, having 
no judicially mandated Controls, were free to engage in 
such searches.14

Elkins v. United States, 364 U. S. 206, was decided 
in 1960. Invoking its “supervisory power over the ad-
ministration of criminal justice in the fédéral courts,” 
id., at 216, the Court held that

“evidence obtained by state officers during a search 
which, if conducted by fédéral officers, would hâve 
violated the defendant’s immunity from unreason- 
able searches and seizures under the Fourth Amend-
ment is inadmissible over the defendant’s timely ob-
jection in a fédéral criminal trial.” Id., at 223.

The rule thus announced apparently served two pur- 
poses. First, it assured that a State, which could ad-
mit the evidence in its own proceedings if it so chose, 

14 The absence of this Court’s imposition of Controls did not mean, 
of course, that the States were running unchecked in their pursuit 
of evidence. Not only were there tort remedies and internai dis- 
ciplinary sanctions available, but, as the Court noted in Elkins: 
“Not more than half the States continue totally to adhéré to the 
rule that evidence is freely admissible no matter how it was obtained. 
Most of the others hâve adopted the exclusionary rule in its 
entirety; the rest hâve adopted it in part.” 364 U. S., at 219 
(footnote omitted).
See also id., at 224-225 (Appendix to opinion).
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nevertheless would suffer some deterrence in that its 
fédéral counterparts would be unable to use the evidence 
in fédéral criminal proceedings. Second, the rule dis- 
couraged fédéral authorities from using a state official 
to circumvent the restrictions of Weeks.

Only one year later, however, the exclusionary rule was 
made applicable to state criminal trials. Mapp v. Ohio, 
367 U. S. 643 ( 1961 ). The Court ruled :

“Since the Fourth Amendment’s right of privacy 
has been declared enforceable against the States 
through the Due Process Clause of the Fourteenth, 
it is enforceable against them by the same sanction 
of exclusion as is used against the Fédéral Govern-
ment.” Id., at 655.

The debate within the Court on the exclusionary rule 
has always been a warm one.15 It has been unaided, un- 
happily, by any convincing empirical evidence on the 
effects of the rule. The Court, however, has established 
that the “prime purpose” of the rule, if not the sole one, 
“is to deter future unlawful police conduct.” United 
States n . Calandra, 414 U. S. 338, 347 (1974). See 
United States v. Peltier, 422 U. S. 531, 536-539 (1975). 
Thus,

“[i]n sum, the rule is a judicially created remedy 
designed to safeguard Fourth Amendment rights gen- 
erally through its deterrent effect, rather than a 
Personal constitutional right of the party aggrieved.” 
United States v. Calandra, 414 U. S., at 348.

15 Except for the unanimous decision written by Mr. Justice Day 
in Weeks v. United States, 232 U. S. 383 (1914), the évolution of 
the exclusionary rule has been marked by sharp divisions in the 
Court. Indeed, Wolf, Lustig, Rochin, Irvine, Elkins, Mapp, and 
Calandra produced a combined total of 27 separate signed opinions 
or statements.
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And
“[a] s with any remédiai de vice, the application of 
the rule has been restricted to those areas where its 
remédiai objectives are thought most efficaciously 
served.” Ibid.™

In the complex and turbulent history of the rule, the 
Court never has applied it to exclude evidence from a 
civil proceeding, fédéral or state.17

IV
In the présent case we are asked to create judicially a 

deterrent sanction by holding that evidence obtained by 
a state criminal law enforcement officer in good-faith 
reliance on a warrant that later proved to be defective 
shall be inadmissible in a fédéral civil tax proceeding. 
Clearly, the enforcement of admittedly valid laws 
would be hampered by so extending the exclusionary 
rule, and, as is nearly always the case with the rule, con- 
cededly relevant and reliable evidence would be rendered 
unavailable.18

16Thus, the Court has held that the exclusionary rule may be 
invoked only by those whose rights are infringed by the search 
itself, and not by those who are merely aggrieved by the introduc-
tion of evidence so obtained. Alderman v. United States, 394 U. S. 
165, 174-175 (1969).

17 The Court has applied the exclusionary rule in a proceeding 
for forfeiture of an article used in violation of the criminal law. 
Plymouth Sedan n . Pennsylvania, 380 U. S. 693 (1965). There it 
expressly relied on the fact that “forfeiture is clearly a penalty 
for the criminal offense” and “[i]t would be anomalous indeed, 
under these circumstances, to hold that in the criminal proceeding the 
illegally seized evidence is excludable, while in the forfeiture pro-
ceeding, requiring the détermination that the criminal law has been 
violated, the same evidence would be admissible.” Id., at 701. 
See also Boyd v. United States, 116 U. S. 616, 634 (1886), where 
a forfeiture proceeding was characterized as “quasi-criminal.”

18 There are studies and commentary to the effect that the exclu- 
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In evaluating the need for a deterrent sanction, one 
must first identify those who are to be deterred. In this 
case it is the state officer who is the primary object of the 
sanction. It is his conduct that is to be controlled. Two 
factors suggest that a sanction in addition to those that 
presently exist is unnecessary. First, the local law en- 
forcement official is already “punished” by the exclusion 
of the evidence in the state criminal trial.19 That, neces- 
sarily, is of substantial concern to him. Second, the evi-
dence is also excludable in the fédéral criminal trial, 
Elkins v. United States, supra, so that the entire criminal 
enforcement process, which is the concern and duty of 
these officers, is frustrated.20

Jurists and scholars uniformly hâve recognized that 
the exclusionary rule imposes a substantial cost on the 
sociétal interest in law enforcement by its proscription

sionary rule tends to lessen the accuracy of the evidence presented 
in court because it encourages the police to lie in order to avoid 
suppression of evidence. See, e. g., Garbus, Police Perjury: An In-
terview, 8 Crim. L. Bull. 363 (1972); Kuh, The Mapp Case One 
Year After; An Appraisal of Its Impact in New York, 148 N. Y. L. J. 
Nos. 55 and 56 (1962); Comment, Police Perjury in Narcotics 
“Dropsy” Cases: A New Credibility Gap, 60 Geo. L. J. 507 (1971) ; 
Effect, of Mapp n . Ohio on Police Search-and-Seizure Practices in 
Narcotics Cases, 4 Colum. J. L. & Soc. Probs. 87 (1968). See also 
People v. McMurty, 64 Mise. 2d 63, 314 N. Y. S. 2d 194 (N. Y. C. 
Crim. Ct. 1970).

19 It is of interest to note that the exclusion of this evidence from 
the California state triai was required by a decision of the State’s 
Suprême Court issued some years prior to Mapp. See People v. 
Cahan, 44 Cal. 2d 434, 282 P. 2d 905 (1955).

20 We are aware of the suggestion, made by some commentators 
and incorporated in some studies, that police often view trial and 
conviction as a lesser aspect of law enforcement. See, e. g., J. Skol-
nick, Justice Without Trial 219-235 (2d ed., 1975) ; Milner, Suprême 
Court Effectiveness and the Police Organization, 36 Law & Contemp. 
Probs. 467, 475, 479 (1971); Oaks, Studying the Exclusionary Rule 
in Search and Seizure, 37 U. Chi. L. Rev. 665, 720-736 (1970).
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of what concededly is relevant evidence. See, e. g., Biv- 
ens v. Six Unknown Fed. Narcotics Agents, 403 U. S. 
388, 411 (1971) (Burger , C. J., dissenting); Amster-
dam, Perspectives on the Fourth Amendment, 58 Minn. 
L. Rev. 349, 429 (1974). And alternatives that would 
be less costly to sociétal interests hâve been the subject 
of extensive discussion and exploration.21

Equally important, although scholars hâve attempted 
to détermine whether the exclusionary rule in fact does 
hâve any deterrent effect, each empirical study on the 

21 See, e. g., Bivens n . Six Unknown Fed. Narcotics Agents, 403 
U. S. 388, 411 (1971) (Bur ge r , C. J, dissenting); ALI Model Code 
of Pre-Arraignment Procedure § SS 290.2 (Proposed Official Draft 
1975) ; Davidow, Criminal Procedure Ombudsman as a Substitute 
for the Exclusionary Rule: A Proposai, 4 Tex. Tech. L. Rev. 317 
(1973) ; Davis, An Approach to Legal Control of the Police, 52 Texas 
L. Rev. 703 (1974); Foote, Tort Remedies for Police Violations of 
Individual Rights, 39 Minn. L. Rev. 493 (1955); Geller, Enforc- 
ing the Fourth Amendment: The Exclusionary Rule and Its Alter-
natives, 1975 Wash. U. L. Q. 621; Kaplan, The Limits of the 
Exclusionary Rule, 26 Stan. L. Rev. 1027 (1974); LaFave, Im- 
proving Police Performance Through the Exclusionary Rule—Part 
II: Defining the Norms and Training the Police, 30 Mo. L. Rev. 566 
(1965); McGowan, Rule-Making and the Police, 70 Mich. L. Rev. 
659 (1972); Quinn, The Effect of Police Rulemaking on the Scope 
of Fourth Amendment Rights, 52 J. Urb. L. 25 (1974); Roche, 
A Viable Substitute for the Exclusionary Rule: A Civil Rights Ap-
peals Board, 30 Wash. & Lee L. Rev. 223 (1973) ; Spiotto, The 
Search and Seizure Problem—Two Approaches: The Canadian Tort 
Remedy and the U. S. Exclusionary Rule, 1 J. Police Sci. & Ad. 36 
(1973) ; Spiotto, Search and Seizure: An Empirical Study of the 
Exclusionary Rule and Its Alternatives, 2 J. Leg. Stud. 243 (1973); 
Comment, Fédéral Injunctive Relief from Illégal Search, 1967 Wash. 
U. L. Q. 104; Comment, The Fédéral Injunction as a Remedy for 
Unconstitutional Police Conduct, 78 Yale L. J. 143 (1968); Com-
ment, Use of § 1983 to Remedy Unconstitutional Police Conduct: 
Guarding the Guards, 5 Harv. Civ. Rights-Civ. Lib. L. Rev. 104 
(1970).
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subject, in its own way, appears to be flawed.22 It would 
not be appropriate to fault those who hâve attempted 
empirical studies for their lack of convincing data. The 

22 The salient and most comprehensive study is that of Oaks, cited 
above in n. 20. Professer (now President) Oaks reviews at length 
the data in previous studies and the problems involved in drawing 
conclusions from those data. The previous studies include, inter alia, 
D. Oaks & W. Lehman, A Criminal Justice System and the Indi-
gent: A Study of Chicago and Cook County (1968); J. Skolnick, 
Justice Without Trial (Ist ed. 1966); Goldstein, Police Discrétion 
not to Invoke the Criminal Process: Low-Visibility Decisions in the 
Administration of Justice, 69 Yale L. J. 543 (1960) ; Kamisar, On the 
Tactics of Police-Prosecution Oriented Critics of the Courts, 49 Cor- 
nell L. Q. 436 (1964); Kamisar, Public Safety v. Individual Liber- 
ties: Some “Facts” and “Théories,” 53 J. Crim. L. C. & P. S. 171 
(1962); Kamisar, Wolf and Lustig Ten Years Later: Illégal State 
Evidence in State and Fédéral Courts, 43 Minn. L. Rev. 1083 
(1959); Katz, The Suprême Court and the States: An Inquiry into 
Mapp v. Ohio in North Carolina. The Model, the Study and the 
Implications, 45 N. C. L. Rev. 119 (1966) ; Kuh, supra, n. 18; Nagel, 
Testing the Effects of Excluding Illegally Seized Evidence, 1965 Wis. 
L. Rev. 283 ; Paulsen, The Exclusionary Rule and Misconduct by the 
Police, 52 J. Crim. L. C. & P. S. 255 (1961); Comment, Search and 
Seizure in Illinois: Enforcement of the Constitutional Right of 
Privacy, 47 Nw. U. L. Rev. 493 (1952); Weinstein, Local Responsi- 
bility for Improvement of Search and Seizure Practices, 34 Rocky 
Mt. L. Rev. 150 (1962); Younger, Constitutional Protection on 
Search and Seizure Dead?, 3 Trial 41 (Aug.-Sept. 1967); Comment, 
Effect of Mapp n . Ohio on Police Search-and-Seizure Practices in 
Narcotics Cases, 4 Colum. J. L. & Soc. Probs. 87 (1968).

Oaks discusses the types of research that may be possible, and 
the difficulties inhérent in each. His final conclusion is 
straightforward :

“Writing just after the decision in Mapp n . Ohio, Francis A. Allen 
declared that up to that time, ‘no effective quantitative measure of 
the rule’s deterrent efficacy has been devised or applied.’ [Allen, 
Federalism and the Fourth Amendment: A Requiem for Wolf, 1961 
Sup. Ct. Rev. 1, 34.] That conclusion is not yet outdated. The 
foregoing findings represent the largest fund of information yet 
assembled on the effect of the exclusionary rule, but they obviously
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number of variables is substantial,23 and many cannot 
be measured or subjected to effective Controls. Record- 
keeping before Mapp was spotty at best, a fact which 

fall short of an empirical substantiation or réfutation of the déter-
rent effect of the exclusionary rule.” Oaks, supra, n. 20, at 709.

More recently, Canon, Is the Exclusionary Rule in Failing Health? 
Some New Data and a Plea against a Precipitous Conclusion, 62 Ky. 
L. J. 681 (1974), discusses the data collected and reviewed by Oaks, 
and explores the difficulties in drawing conclusions from those data. 
The paper also reviews studies that appeared subséquent to the 
Oaks article: Spiotto, supra, n. 21, at 243; and two papers by 
Michael Ban, The Impact of Mapp n . Ohio on Police Behavior 
(delivered at the annual meeting of the Midwest Political Science 
Assn., Chicago, May 1973) and Local Courts v. The Suprême Court: 
The Impact of Mapp n . Ohio (delivered at the annual meeting of 
the American Political Science Assn., New Orléans, Sept. 1973). 
Canon describes his own research, but his data and conclusions 
appear to suffer from many of the same difficulties and faults 
présent in the prior studies, many of which are explicitly recog-
nized. Consequently, although Canon argues in favor of retain- 
ing the exclusionary rule while Oaks argues against it, Canon’s 
conclusions are no firmer than are Oaks’: “Consequently, our argu-
ment is négative rather than positive; we are maintaining that the 
evidence from the 14 cities certainly does not support a conclusion 
that the exclusionary rule had no impact upon arrests in search- 
and-seizure type crimes in the years following its imposition.” 
Canon, supra, at 707. “Consequently, we cannot confidently attrib- 
ute the increased use of search warrants entirely or even primarily 
to police reaction to the exclusionary rule.” Id., at 713. See also 
id., at 724-725 and at 725-726. Canon concédés that “the inconclu- 
siveness of our findings is real enough,” id., at 726, but argues that 
the exclusionary rule should be given time to take_effect. “Only 
after a substantial amount of time has passed do trends of changing 
behavior (if any) become apparent.” Id., at 727. One might 
wonder why, if the substantial amount of time necessary for the 
rule to take effect is extremely relevant, the study fails to take into 
account the fact that over half the States hâve had an exclusionary 
rule for a significantly greater length of time than Mapp has been 
on the books.

Most recently, Critique, On the Limitations of Empirical Evalu- 
[Footnote 23 is on p. 1^5 2~\ 
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thus severely hampers before-and-after studies. Since 
Mapp, of course, ail possibility of broad-scale controlled 
or even semi-controlled comparison studies has been 
eliminated.24 “Response” studies are hampered by the

ations of the Exclusionary Rule: A Critique of the Spiotto Re-
search and United States v. Calandra, 69 Nw. U. L. Rev. 740 (1974), 
reviews the Oaks, Canon, and Spiotto papers and the studies men- 
tioned therein. The comment discusses the design difficulties présent 
and involved in studying the deterrent efïect of the exclusionary 
rule in general. Although a proponent of the rule, the author 
concludes :
“A review of Spiotto’s research and that conducted by others does 
not demonstrate the inefïectiveness of the exclusionary rule. Rather, 
it tends to illustrate the obstacles that stand in the way of any 
Sound, empirical évaluation of the rule. When ail factors are con- 
sidered, there is virtually no likelihood that the Court is going to 
receive any 'relevant statistics’ which objectively measure the 'prac- 
tical efficacy’ of the exclusionary rule.” Id., at 763-764.

The final conclusion is clear. No empirical researcher, proponent 
or opponent of the rule, has yet been ablê to establish with any as-
surance whether the rule has a deterrent efïect even in the situations 
in which it is now applied. It is, of course, virtually impossible to 
study the marginal deterrence added to Mapp by the Elkins silver 
platter rule because of the difficulty of controlling the efïect of 
intersovereign exclusion.

We are aware of no study on the possible deterrent efïect of 
excluding evidence in a civil proceeding.

23 For discussion of the variables involved, see Canon, supra, n. 22 ; 
Geller, supra, n. 21; Kaplan, supra, n. 21; Milner, supra, n. 20; Oaks, 
supra, n. 20; Wright, Must the Criminal Go Free if the Constable 
Blunders?, 50 Texas L. Rev. 736 (1972); Critique, supra.

24 Studies hâve attempted to compare the expérience in countries 
without the exclusionary rule with the expérience in this country. 
See, e. g., Oaks, supra, n. 20, at 701-706; Spiotto, The Search and 
Seizure Problem—Two Approaches: The Canadian Tort Remedy 
and the U. S. Exclusionary Rule, 1 J. Police Sci. & Ad. 36 (1973). 
See generally The Exclusionary Rule Regarding Ulegally Seized Evi-
dence: An International Symposium, 52 J. Crim. L. C. & P. S. 245 
(1961). The difficulties in drawing conclusions from cross-cultural 
comparisons are self-evident. See also Canon, supra, n. 22, at 
692 n. 53.
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presence of the respondents’ interests.25 And extrapola-
tion studies are rendered highly inconclusive by the 
changes in legal doctrines and police-citizen relationships 
that hâve taken place in the 15 years since Mapp was 
decided.26

We find ourselves, therefore, in no better position than 
the Court was in 1960 when it said :

“Empirical statistics are not available to show that 
the inhabitants of States which follow the exclusion- 
ary rule suffer less from lawless searches and seizures 
than do those of states which admit evidence unlaw- 
fully obtained. Since as a practical matter it is 
never easy to prove a négative, it is hardly likely 
that conclusive factual data could ever be assembled. 
For much the same reason, it cannot positively be 
demonstrated that enforcement of the criminal law 
is either more or less effective under either rule.” 
Elkins v. United States, 364 U. S., at 218.

If the exclusionary rule is the “strong medicine” that its 
proponents claim it to be, then its use in the situations in 
which it is now applied (resulting, for example, in this 
case in frustration of the Los Angeles police officers’ good- 
faith duties as enforcers of the criminal laws) must be 
assumed to be a substantial and efficient deterrent. As- 
suming this efficacy, the additional marginal deterrence 
provided by forbidding a different sovereign from using 
the evidence in a civil proceeding surely does not out- 

25 See generally id., at 713-717, 723-725; Katz, supra, n. 22; 
Murphy, Judicial Review of Police Methods in Law Enforcement, 
44 Texas L. Rev. 939, 941-943 (1966).

26 We do not mean to imply that more accurate studies could 
never be developed, or that what statisticians refer to as “triangu-
lation” might not eventually provide us with Armer conclusions. We 
just do not And that the studies now available provide us with 
reliable conclusions.
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weigh the cost to society of extending the rule to that 
situation.27 If, on the other hand, the exclusionary rule 
does not resuit in appréciable deterrence, then, clearly, 
its use in the instant situation is unwarranted. Under 
either assumption, therefore, the extension of the rule is 
unjustified.28

In short, we conclude that exclusion from fédéral civil 
proceedings of evidence unlawfully seized by a state crim-
inal enforcement officer has not been shown to hâve a 
sufficient likelihood of deterring the conduct of the state 
police so that it outweighs the sociétal costs imposed by 
the exclusion. This Court, therefore, is not justified in 
so extending the exclusionary rule.29

27 If the exclusionary rule is not “strong medicine,” but does pro-
vide some marginal deterrence in the criminal situations in which 
it is now applied, that marginal deterrence is diluted by the atténu-
ation existing when a different sovereign uses the material in a civil 
proceeding, and we must again find that the marginal utility of the 
création of such a rule is outweighed by the costs it imposes on 
society.

28“[W]e simply décliné to extend the court-made exclusionary 
rule to cases in which its deterrent purpose would not be served.” 
Desist n . United States, 394 U. S. 244,254 n. 24 (1969).

“As with any remédiai device, the application of the rule has been 
restricted to those areas where its remédiai objectives are thought 
most efficaciously served.” United States v. Calandra, 414 U. S., at 
348.

“Where the official action was pursued in complété good faith, 
however, the deterrence rationale loses much of its force.” Michi-
gan n . Tucker, 417 U. S. 433, 447 (1974). See United States v. 
Peltier, 422 U. S., at 537-538.

29 “ [I] t will not do to forget that the Weeks rule is a rule arrived 
at only on the nicest balance of competing considérations and in 
view of the necessity of finding some effective judicial sanction to 
preserve the Constitution’s search and seizure guarantees. The rule 
is unsupportable as réparation or compensatory dispensation to the 
injured criminal; its sole rational justification is the expérience of its 
indispensability in 'exert[ing] general legal pressures to secure obédi-
ence to the Fourth Amendment on the part of fédéral law-enforcing
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Respondent argues, however, that the application of 
the exclusionary rule to civil proceedings long has been 
recognized in the fédéral courts. He cites a number of 
cases.30 But respondent does not critically distinguish 
between those cases in which the officer committing the 
unconstitutional search or seizure was an agent of the 
sovereign that sought to use the evidence, on the one 
hand, and those cases, such as the présent one, on the 
other hand, where the officer has no responsibility or duty 
to, or agreement with, the sovereign seeking to use the 
evidence.31

oflicers.’ As it serves this function, the rule is a needed, but 
grud[g]ingly taken, médicament; no more should be swallowed than 
is needed to combat the disease. Granted that so many criminals 
must go free as will deter the constables from blundering, pursu- 
ance of this policy of libération beyond the confines of necessity 
inflicts gratuitous harm on the public interest as declared by Con- 
gress.” Amsterdam, Search, Seizure, and Section 2255: A Comment, 
112 U. Pa. L. Rev. 378, 388-389 (1964) (footnotes omitted).

30 Suarez n . Commissioner, 58 T. C. 792 (1972); Pizzarello v. 
United States, 408 F. 2d 579 (CA2), cert. denied, 396 U. S. 986 
(1969); Knoll Associates, Inc. v. PTC, 397 F. 2d 530 (CA7 
1968); Powell v. Zuckert, 125 U. S. App. D. C. 55, 366 F. 2d 634 
(1966) ; Rogers v. United States, 97 F. 2d 691 (CAI 1938) ; Ander-
son v. Richardson, 354 F. Supp. 363 (SD Fia. 1973) ; lowa n . Union 
Asphalt & Roadoils, Inc., 281 F. Supp. 391 (SD lowa 1968), aff’d 
sub nom. Standard Oil Co. v. lowa, 408 F. 2d 1171 (CA8 1969); 
United States v. Sto'nehill, 274 F. Supp. 420 (SD Cal. 1967), aff’d, 
405 F. 2d 738 (CA9 1968), cert. denied, 395 U. S. 960 (1969); 
United States v. Blank, 261 F. Supp. 180 (ND Ohio 1966) ; Lassoff 
v. Gray, 207 F. Supp. 843 (WD Ky. 1962).

31 The decision by the District Court to suppress the evidence 
did not rest upon any finding of such an agreement or participation, 
and from the record it does not appear that any “fédéral participa-
tion” existed. See Lustig v. United States, 338 U. S. 74 (1949); 
Byars v. United States, 273 U. S. 28 (1927). As stated above in 
n. 3, we décidé the présent case on the assumption that no such 
agreement or arrangement existed. Respondent remains free on re- 
mand to attempt to prove that there was fédéral participation in 
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The séminal cases that apply the exclusionary rule to a 
civil proceeding involve “intrasovereign” violations,32 a 
situation we need not consider here. In some cases the 
courts hâve refused to create an exclusionary rule for 
either intersovereign or intrasovereign violations in pro- 
ceedings other than strictly criminal prosecutions. See 
United States ex rel. Sperling v. Fitzpatrick, 426 F. 2d 
1161 (CA2 1970) (intrasovereign/parole révocation); 
United States v. Schipani, 435 F. 2d 26 (CA2 1970), cert. 
denied, 401 U. S. 983 (1971) (intersovereign/sentenc-
ing).33 And in Compton v. United States, 334 F. 2d 212, 
215-216 (1964), a case remarkably like this one, the 
Fourth Circuit held that the presumption of correctness 
given a tax assessment was not affected by the fact that 
the assessment was based upon evidence unconstitution- 
ally seized by state criminal law enforcement officers. 
Only one case cited by the respondent squarely holds that 
there must be an exclusionary rule barring use in a civil 
proceeding by one sovereign of material seized in viola-
tion of the Fourth Amendment by an officer of another 
sovereign.34 In Suarez v. Commissioner, 58 T. C. 792

fact. If he succeeds in that proof, he raises the question, not 
presented by this case, whether the exclusionary rule is to be 
applied in a civil proceeding involving an intrasovereign violation.

It is well established, of course, that the exclusionary rule, as a 
deterrent sanction, is not applicable where a private party or a 
foreign government commits the offending act. See Burdeau v. Mc- 
Dowell, 256 U. S. 465 (1921); United States v. Stonehill, supra.

32 See Pizzaréllo v. United States, supra; Knoll Associates, Inc. v. 
FTC, supra; Powell v. Zuckert, supra; lowa v. Union Asphalt & 
Roadoils, Inc., supra; United States v. Blank, supra. See also 
Hand n . United States, 441 F. 2d 529 (CA5 1971).

33 We express no view on the issue whether sentencing and parole 
révocation proceedings constitute “civil proceedings” for the purposes 
of the principles announced in this opinion.

34 In Anderson v. Richardson, 354 F. Supp. 363 (SD Fia. 1973), 
which otherwise might be in this category, the trial court relied on
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(1972) (reviewed by the court, with two judges dissent-
ing), the Tax Court determined that the exclusionary 
rule should be applied in a situation similar to the one 
that confronts us here. The court concluded that

“any competing considération based upon the need 
for effective enforcement of civil tax liabilities (com-
pare Elkins v. United States . . .) must give way 
to the higher goal of protection of the individual and 
the necessity for preserving confidence in, rather 
than encouraging contempt for, the processes of 
Government.” Id., at 805.

No appeal was taken.
We disagree with the broad implications of this state- 

ment of the Tax Court for two reasons. To the extent 
that the court did not focus on the deterrent purpose of 
the exclusionary rule, the law has since been clarified. 
See United States v. Calandra, 414 U. S. 338 (1974); 
United States v. Peltier, 422 U. S. 531 (1975). More- 
over, the court did not distinguish between intersover- 
eign and intrasovereign uses of unconstitutionally seized 
material. Working, as we must, with the absence of 
convincing empirical data, common sense dictâtes that

Pizzarello, supra, in enjoining a tax assessment based upon illegally 
seized evidence. The Government had conceded, however, that the 
jeopardy assessment upon which it relied could not ultimately succeed. 
354 F. Supp., at 366. To the extent that dicta in that case might be 
relevant, the court failed to note that Pizzarello concerned an intra-
sovereign situation.

In United States v. Chase, 67-1 USTC î 15733 (DC 1966), the 
District Court relied entirely upon principles of judicial integrity in 
excluding from a tax proceeding evidence unconstitutionally seized 
by state agents. Id., at 84,477. As noted previously, the Court has 
since clarified the fact that the primary, if not the sole, function of 
the exclusionary rule is deterrence. See United States v. Calandra, 
supra; United States v. Peltier, supra. See also n. 35, infra. 
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the deterrent effect of the exclusion of relevant evi-
dence is highly attenuated when the “punishment” 
imposed upon the offending criminal enforcement offi- 
cer is the removal of that evidence from a civil suit by 
or against a different sovereign. In Elkins the Court in- 
dicated that the assumed interest of criminal law enforce-
ment officers in the criminal proceedings of another sov-
ereign counterbalanced this atténuation sufficiently to 
justify an exclusionary rule. Here, however, the atténu-
ation is further augmented by the fact that the proceed-
ing is one to enforce only the civil law of the other 
sovereign.

This atténuation, coupled with the existing deterrence 
effected by the déniai of use of the evidence by either sov-
ereign in the criminal trials with which the searching 
ofîicer is concerned, créâtes a situation in which the im-
position of the exclusionary rule sought in this case is 
unlikely to provide significant, much less substantial, 
additional deterrence. It falls outside the offending offi- 
cer’s zone of primary interest. The extension of the ex-
clusionary rule, in our view, would be an unjustifiably 
drastic action by the courts in the pursuit of what is an 
undesired and undesirable supervisory rôle over police 
officers.35 See Rizzo v. Goode, 423 U. S. 362 (1976).

35 To the extent that recent cases state that deterrence is the 
prime purpose of the exclusionary rule, and that “judicial in- 
tegrity” is a relevant, albeit subordinate factor, we hold that in this 
case considérations of judicial integrity do not require exclusion of 
the evidence.

Judicial integrity clearly does not mean that the courts must 
never admit evidence obtained in violation of the Fourth Amend-
ment. The requirement that a défendant must hâve standing to 
make a motion to suppress demonstrates as much. See Alderman N. 
United States, 394 U. S. 165 (1969).

The primary meaning of “judicial integrity” in the context of 
evidentiary rules is that the courts must not commit or encourage 
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In the past this Court has opted for exclusion in the 
anticipation that law enforcement officers would be de-
terred from violating Fourth Amendment rights. Then, 
as now, the Court acted in the absence of convincing em- 
pirical evidence and relied, instead, on its own assump- 
tions of human nature and the interrelationship of the 
varions components of the law enforcement System. In 
the situation before us, we do not find sufficient justifi-
cation for the drastic measure of an exclusionary rule. 
There cornes a point at which courts, consistent with 
their duty to administer the law, cannot continue to 
create barriers to law enforcement in the pursuit of a 
supervisory rôle that is properly the duty of the Executive 
and Legislative Branches. We find ourselves at that point 
in this case. We therefore hold that the judicially 

violations of the Constitution. In the Fourth Amendment area, 
however, the evidence is unquestionably accurate, and the violation 
is complété by the time the evidence is presented to the court. See 
United States v. Calandra, 414 U. S., at 347, 354. The focus 
therefore must be on the question whether the admission of 
the evidence encourages violations of Fourth Amendment rights. 
As the Court has noted in recent cases, this inquiry is essen- 
tially the same as the inquiry into whether exclusion would serve 
a deterrent purpose. See United States v. Peltier, 422 U. S., 
at 538; Michigan v. Tucker, 417 U. S., at 450 n. 25. The 
analysis showing that exclusion in this case has no demonstrated 
deterrent effect and is unlikely to hâve any significant such effect 
shows, by the same reasoning, that the admission of the evidence is 
unlikely to encourage violations of the Fourth Amendment. The 
admission of evidence in a fédéral civil proceeding is simply not 
important enough to state criminal law enforcement officers to en-
courage them to violate Fourth Amendment rights (and thus to 
obtain evidence that they are unable to use in either state or fédéral 
criminal proceedings). In, addition, the officers here were clearly 
acting in good faith, see n. 1, supra, a factor that the Court has 
recognized reduces significantly the potential deterrent effect of 
exclusion. See Michigan n . Tucker, 417 U. S., at 447; United States 
v. Peltier, 422 U. S., at 539.
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created exclusionary rule should not be extended to for- 
bid the use in the civil proceeding of one sovereign of 
evidence seized by a criminal law enforcement agent of 
another sovereign.

The judgment of the Court of Appeals is reversed, and 
the case is remanded for further proceedings consistent 
with this opinion. u s0 ordered

Mr . Justice  Stevens  took no part in the considération 
or decision of this case.

Mr . Justice  Brennan , with whom Mr . Just ice  Mar -
shall  concurs, dissenting.

I adhéré to my view that the exclusionary rule is a 
necessary and inhérent constitutional ingrédient of the 
protections of the Fourth Amendment. See United 
States v. Calandra, 414 U. S. 338, 355-367 (1974) 
(Brennan , J., dissenting), and United States v. Peltier, 
422 U. S. 531, 550-562 (1975) (Brennan , J., dissenting). 
Répétition or élaboration of the reasons supporting that 
view in this case would serve no useful purpose. My 
view of the exclusionary rule would, of course, require 
an afîirmance of the Court of Appeals. Today’s deci-
sions in this case and in Stone v. Powell, post, p. 465, 
continue the Court’s “business of slow strangulation of 
the rule,” 422 U. S., at 561. But even accepting the 
proposition that deterrence of police misconduct is the 
only purpose served by the exclusionary rule, as my 
Brother Stewart  apparently does, his dissent persua- 
sively demonstrates the error of today’s resuit. I dissent.

Mr . Just ice  Stewart , dissenting.
The Court today holds that evidence unconstitution- 

ally seized from the respondent by state officiais may be 
introduced against him in a proceeding to adjudicate his 
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liability under the wagering excise tax provisions of the 
Internai Revenue Code of 1954. This resuit, in my 
view, cannot be squared with Elkins v. United States, 
364 U. S. 206. In that case the Court discarded the 
“silver platter doctrine” and held that evidence illegally 
seized by state officers cannot lawfully be introduced 
against a défendant in a fédéral criminal trial.

Unless the Elkins doctrine is to be abandoned, evi-
dence illegally seized by state officers must be excluded 
as well from fédéral proceedings to détermine liability 
under the fédéral wagering excise tax provisions. These 
provisions, constituting an “interrelated statutory System 
for taxing wagers,” Marchetti n . United States, 390 U. S. 
39, 42, operate in an area “permeated with criminal stat-
utes” and impose liability on a group “inherently suspect 
of criminal activities.” Albertson v. SACB, 382 U. S. 70, 
79, quoted in Marchetti v. United States, supra, at 47. 
While the enforcement of these provisions results in the 
collection of revenue, “we cannot ignore either the char- 
acteristics of the activities” which give rise to wagering 
tax liability “or the composition of the group” from 
which payment is sought. Grosso v. United States, 390 
U. S. 62, 68. The wagering provisions are intended not 
merely to raise revenue but also to “assist the efforts of 
state and fédéral authorities to enforce [criminal] penal- 
ties” for unlawful wagering activities. Marchetti v. 
United States, supra, at 47.

Fédéral officiais responsible for the enforcement of the 
wagering tax provisions regularly cooperate with fédéral 
and local officiais responsible for enforcing criminal laws 
restricting or forbidding wagering. See 390 U. S., at 
47-48. Similarly, fédéral and local law enforcement per-
sonnel regularly provide fédéral tax officiais with infor-
mation, obtained in criminal investigations, indicating 
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liability under the wagering tax.*  The pattern is one of 
mutual coopération and coordination, with the fédéral 
wagering tax provisions buttressing state and fédéral 
criminal sanctions.

*The parties here stipulated as follows:
“On December 3, 1968, Leonard Weissman, a Los Angeles Police 

Department officer, informed Morris Nimovitz, a revenue officer of 
the Internai Revenue Service, that the plaintiff herein had been 
arrested for alleged bookmaking activities. Officer Weissman was 
the same person who had prepared the affidavit in support of the 
search warrant which had been quashed by Judge Lang on the basis 
of an insufficient affidavit in support thereof. Mr. Nimovitz pro- 
ceeded to the Los Angeles Police Department and with the help of 
Officer Weissman, analyzed certain betting markers and information 
which had been seized pursuant to the aforementioned search war-
rant. On the basis of their analysis, the gross volume of book- 
making activities alleged to hâve been conducted by the plaintiff 
herein and Morris Aaron Levine was determined for the five days 
immediately preceding the arrest of the plaintiff herein and Morris 
Aaron Levine. Officer Weissman further informed Mr. Nimovitz 
that he had commenced his investigation of the plaintiff herein on 
September 14, 1968, which continued on an intermittent basis 
through November 30, 1968, the date of the arrest. On the basis 
of the information given by Officer Weissman to Mr. Nimovitz, the 
civil tax assessment was made by taking five days of activities as 
determined from the items seized pursuant to the aforementioned 
search warrant and multiplying the daily gross volume times 77 
days, to wit, the period of Officer Weissman’s intermittent surveil-
lance (September 14, 1968 through November 30, 1968).” 
Officer Weissman stated as follows in a déposition:

“Q Now, Sergeant Weissman, is it police department policy to 
call the Internai Revenue Service when you hâve taken a substantial 
sum of cash related to a bookmaking arrest?

“A I don’t think that there’s policy either way. I just—I did it 
as a matter of I wouldn’t say it was policy. I did it as a matter 
of police procedure.

In other words, here’s a person that was involved in a crime that 
had this kind of money, and I thought of Internai Revenue.

“Q Do you do that on a regular basis ?
[Footnote is continued on p. 4^3]
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Given this pattern, our observation in Elkins is 
directly opposite:

“Free and open coopération between state and 
fédéral law enforcement officers is to be commended 
and encouraged. Yet that kind of coopération is 
hardly promoted by a rule that . . . at least tacitly 
[invites fédéral officers] to encourage state officers 
in the disregard of constitutionally protected free- 
dom.” 364 U. S., at 221-222.

To be sure, the Elkins case was a fédéral criminal pro-
ceeding and the présent case is civil in nature. But our 
prior decisions make it clear that this différence is irrele-
vant for Fourth Amendment exclusionary rule purposes 
where, as here, the civil proceeding serves as an adjunct 
to the enforcement of the criminal law. See Plymouth 
Sedan v. Pennsylvania, 380 U. S. 693.

The Court’s failure to heed these precedents not only 
rips a hole in the fabric of the law but leads to a resuit 
that cannot even serve the valid arguments of those who 
would eliminate the exclusionary rule entirely. For 
under the Court’s ruling, society must not only continue 
to pay the high cost of the exclusionary rule (by for- 
going criminal convictions which can be obtained only 
on the basis of illegally seized evidence) but it must also 
forfeit the benefit for which it has paid so dearly.

If state police officiais can effectively crack down 
on gambling law violators by the simple expédient of 
violating their constitutional rights and turning the il-
legally seized evidence over to Internai Revenue Service 
agents on the proverbial “silver platter,” then the deter-

“A I don’t do it on what I would consider a small-size book, but 
I considered this one a major-size book. So, I, therefore, did it.

“Q Would you do that with every major-size book that you run 
across with a substantial amount of cash?

“A I probably would.”
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rent purpose of the exclusionary rule is wholly frustrated. 
“If, on the other hand, it is understood that the fruit of 
an unlawful search by state agents will be inadmissible 
in a fédéral trial, there can be no inducement to subter-
fuge and évasion with respect to federal-state coopération 
in criminal investigation.” Elkins v. United States, 
supra, at 222.
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STONE, WARDEN v. POWELL

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 74—1055. Argued February 24, 1976—Decided July 6, 1976*

Respondent in No. 74-1055, was convicted of murder in state court, 
in part on the basis of testimony concerning a revolver found on 
his person when he was arrested for violating a vagrancy ordi- 
nance. The trial court rejected respondent’s contention that the 
testimony should hâve been excluded because the ordinance was 
unconstitutional and the arrest therefore invalid. The appellate 
court affirmed, finding it unnecessary to pass upon the legality of 
the arrest and search because of the court’s conclusion that the 
error, if any, in admitting the challenged testimony was harmless, 
beyond a reasonable doubt. Respondent then applied for habeas 
corpus relief in the Fédéral District Court, which concluded that 
the arresting officer had probable cause and that even if the va-
grancy ordinance was unconstitutional the deterrent purpose of 
the exclusionary rule did not require that it be applied to bar 
admission of the fruits of a search incident to an otherwise valid 
arrest. The court held, altematively, that any error in admission 
of the challenged evidence was harmless. The Court of Appeals 
reversed, concluding that the ordinance was unconstitutional; that 
respondent’s arrest was therefore illégal; and that, although ex-
clusion of the evidence would serve no deterrent purpose with re-
gard to officers who were enforcing statutes in good faith, exclusion 
would deter legislators from enacting unconstitutional statutes. 
The court also held that admission of the evidence was not harm-
less error. In No. 74-1222, respondent was also convicted of mur-
der in a state court, in part on the basis of evidence seized pur- 
suant to a search warrant which respondent on a suppression 
motion claimed was invalid. The trial court denied respondent’s 
motion to suppress, and was upheld on appeal. Respondent then 
filed a habeas corpus pétition in Fédéral District Court. The 
court concluded that the warrant was invalid, and rejected the 
State’s contention that in any event probable cause justified the

*Together with No. 74r-1222, Wolff, Warden v. Rice, on certiorari 
to the United States Court of Appeals for the Eighth Circuit.
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search. The Court of Appeals affirmed. Held: Where the State, 
as in each of these cases, has provided an opportunity for full and 
fair litigation of a Fourth Amendment claim, a state prisoner may 
not be granted fédéral habeas corpus relief on the ground that evi-
dence obtained through an unconstitutional search and seizure was 
introduced at his trial. In this context the contribution of the ex-
clusionary rule, if any, to the effectuation of the Fourth Amend-
ment is minimal as compared to the substantial sociétal costs of 
applying the rule. Pp. 474-495.

(a) Until these cases this Court has had no occasion fully to 
examine the validity of the assumption made in Kaufman v. United 
States, 394 U. S. 217, that the effectuation of the Fourth Amend-
ment, as applied to the States through the Fourteenth, requires 
the granting of habeas corpus relief when a prisoner has been con- 
victed in state court on the basis of evidence obtained in an illé-
gal search or seizure since those Amendments were held in 
Mapp n . Ohio, 367 U. S. 643, to require exclusion of such evi-
dence at trial and reversai of conviction upon direct review. 
Pp. 480-481.

(b) The Mapp majority justified application of the exclusionary 
rule chiefly upon the belief that exclusion would deter future un- 
lawful police conduct, and though preserving the integrity of the 
judicial process has been alluded to as also justifying the rule, 
that concem is minimal where fédéral habeas corpus relief is 
sought by a prisoner who has already been given the opportunity 
for full and fair considération of his search-and-seizure claim at 
trial and on direct review. Pp. 484r-486.

(c) Despite the broad deterrent purpose of the exclusionary 
rule, it has never been interpreted to proscribe the introduction 
of illegally seized evidence in ail proceedings or against ail persons; 
in various situations the Court has found the policies behind the 
rule outweighed by countervailing considérations. Pp. 486-489.

(d) The ultimate question of guilt or innocence should be the 
central concem in a criminal proceeding. Application of the exclu-
sionary rule, however, deflects the truthfinding process and often 
frees the guilty. Though the mie is thought to deter unlawful police 
activity, in part through nurturing respect for Fourth Amend-
ment values, indiscriminate application of the rule may well gen- 
erate disrespect for the law and the administration of justice. 
Pp. 489-491.

(e) Despite the absence of supportive empirical evidence, the 
assumption has been that the exclusionary rule deters law enforce- 
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ment officers from violating the Fourth Amendment by removing 
the incentives to disregard it. Though the Court adhères to that 
view as applied to the trial and direct-appeal stages, there is no 
reason to believe that the effect of applying the rule would be ap- 
preciably diminished if search-and-seizure daims could not be 
raised in fédéral habeas corpus review of state convictions. Even 
if some additional deterrent effect existed from application of the 
rule in isolated habeas corpus cases, the furtherance of Fourth 
Amendment goals would be outweighed by the détriment to the 
criminal justice System. Pp. 492-494.

No. 74-1055, 507 F. 2d 93; No. 74-1222, 513 F. 2d 1280, reversed.

Pow el l , J., delivered the opinion of the Court, in which Bur ge r , 
C. J., and Ste wa rt , Bla ck mu n , Reh nq ui st , and Stev ens , JJ., 
joined. Bur ge r , C. J., filed a concurring opinion, post, p. 496. 
Bre nn an , J., filed a dissenting opinion, in which Mar sha ll , J., 
joined, post, p. 502. Whi te , J., filed a dissenting opinion, post, 
p. 536.

Robert R. Granucci, Deputy Attorney General of Cali-
fornia, argued the cause for petitioner in No. 74-1055. 
With him on the briefs were Evelle J. Younger, Attorney 
General, Jack R. Winkler, Chief Assistant Attorney 
General, Edward P. O’Brien, Assistant Attorney Gen-
eral, and Clifford K. Thompson, Jr., Thomas A. Brady, 
and Ronald E. Niver, Deputy Attorneys General. Mel- 
vin Kent Kammerlohr, Assistant Attorney General of 
Nebraska, argued the cause for petitioner in No. 74-1222. 
With him on the brief was Paul L. Douglas, Attorney 
General.

Robert W. Peter son, by appointment of the Court, 
423 U. S. 817, argued the cause and filed a brief for 
respondent in No. 74-1055. William C. Cunningham 
argued the cause for respondent in No. 74-1222. With 
him on the brief was J. Patrick GreenA

+ Briefs of amici curiae urging reversai in No. 74-1222 were filed 
by Bruce E. Babbitt, Attorney General, Shirley H. Frondorf, and 
Frank T. Galati, Assistant Attorneys General, and William J. Schajer
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Respondents in these cases were convicted of criminal 
offenses in state courts, and their convictions were af-
firmed on appeal. The prosecution in each case relied 
upon evidence obtained by searches and seizures alleged 
by respondents to hâve been unlawful. Each respondent 
subsequently sought relief in a Fédéral District Court by 
filing a pétition for a writ of fédéral habeas corpus under

III, for the State of Arizona; by Arthur K. Bolton, Attorney Gen-
eral, Robert S. Stubbs II, Chief Deputy Attorney General, Richard 
L. Chambers, Deputy Attorney General, and G. Thomas Davis, 
Senior Assistant Attorney General, for the State of Georgia; by 
Théodore L. Sendak, Attorney General, and Donald P. Bogard, 
Assistant Attorney General, of Indiana, and Richard C. Turner, 
Attorney General of lowa, for the States of Indiana and lowa; 
and by Vernon B. Romney, Attorney General, and William W. Bar- 
rett, Assistant Attorney General, for the State of Utah.

John J. Cleary filed a brief for the California Public Defenders 
Assn. as amicus curiae urging affirmance in No. 74—1055. Briefs of 
amici curiae urging affirmance in No. 74r-1222 were filed by Mary 
M. Kaufman for the National Alliance Against Racist and Political 
Repression; by Henry W. McGee, Jr., for the National Conférence 
of Black Lawyers ; by Jonathan M. Hyman for the National Lawyers’ 
Guild et al.; and by Théodore A. Gottfried and Robert E. Davison 
for the National Legal Aid and Defender Assn.

Leon Friedman, Melvin L. Wvlf, and Joël M. Gora filed a brief 
for the American Civil Liberties Union as amicus curiae in both 
cases. Briefs of amici curiae in No. 74-1222 were filed by Robert 
L. Shevin, Attorney General, and Stephen R. Koons, Assistant At-
torney General, for the State of Florida; by William F. Hyland, 
Attorney General, David S. Baime, John DeCicco, and Daniel 
Louis Grossman, Deputy Attorneys General, for the State of New 
Jersey; by Louis J. Lefkowitz, Attorney General, Samuel A. Hirsh- 
owitz, First Assistant Attorney General, and Lillian Z. Cohen, 
Assistant Attorney General, for the State of New York; and by 
Frank Carrington, Fred E. Inbau, Wayne W. Schmidt, James R. 
Thompson, and William K. Lambie for Americans for Effective Law 
Enforcement, Inc., et al.
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28 U. S. C. § 2254. The question presented is whether 
a fédéral court should consider, in ruling on a pétition for 
habeas corpus relief filed by a state prisoner, a claim that 
evidence obtained by an unconstitutional search or sei- 
zure was introduced at his trial, when he has previously 
been afforded an opportunity for full and fair litigation 
of his claim in the state courts. The issue is of consid-
érable importance to the administration of criminal 
justice.

I
We summarize first the relevant facts and procédural 

history of these cases.
A

Respondent Lloyd Powell was convicted of murder 
in June 1968 after trial in a California state court. At 
about midnight on February 17, 1968, he and three com- 
panions entered the Bonanza Liquor Store in San Ber-
nardine, Cal., where Powell became involved in an alter-
cation with Gerald Parsons, the store manager, over the 
theft of a bottle of wine. In the scuffling that followed 
Powell shot and killed Parsons’ wife. Ten hours later 
an officer of the Henderson, Nev., Police Department ar- 
rested Powell for violation of the Henderson vagrancy 
ordinance,1 and in the search incident to the arrest dis- 
covered a .38-caliber revolver with six expended car- 
tridges in the cylinder.

Powell was extradited to California and convicted of 

1The ordinance provides:
“Every person is a vagrant who:

“[1] Loiters or wanders upon the streets or from place to place 
without apparent reason or business and [2] who refuses to identify 
himself and to account for his presence when asked by a police 
officer to do so [3] if surrounding circumstances are such as 
to indicate to a reasonable man that the public safety demands such 
identification.”
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second-degree murder in the Superior Court of San Ber- 
nardino County. Parsons and Powell’s accomplices at 
the liquor store testified against him. A criminologist 
testified that the revolver found on Powell was the gun 
that killed Parsons’ wife. The trial court rejected 
Powell’s contention that testimony by the Henderson 
police officer as to the search and the discovery of the re-
volver should hâve been excluded because the vagrancy 
ordinance was unconstitutional. In October 1969, the 
conviction was affirmed by a California District Court of 
Appeal. Although the issue was duly presented, that 
court found it unnecessary to pass upon the legality of 
the arrest and search because it concluded that the error, 
if any, in admitting the testimony of the Henderson offi-
cer was harmless beyond a reasonable doubt under 
Chapman v. California, 386 U. S. 18 (1967). The Su-
prême Court of California denied Powell’s pétition for 
habeas corpus relief.

In August 1971 Powell filed an amended pétition for a 
writ of fédéral habeas corpus under 28 U. S. C. § 2254 in 
the United States District Court for the Northern Dis-
trict of California, contending that the testimony con- 
cerning the .38-caliber revolver should hâve been 
excluded as the fruit of an illégal search. He argued 
that his arrest had been unlawful because the Henderson 
vagrancy ordinance was unconstitutionally vague, and 
that the arresting officer lacked probable cause to believe 
that he was violating it. The District Court concluded 
that the arresting officer had probable cause and held 
that even if the vagrancy ordinance was unconstitutional, 
the deterrent purpose of the exclusionary rule does not 
require that it be applied to bar admission of the fruits 
of a search incident to an otherwise valid arrest. In the 
alternative, that court agreed with the California District 
Court of Appeal that the admission of the evidence con- 
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cerning Powell’s arrest, if error, was harmless beyond a 
reasonable doubt.

In December 1974, the Court of Appeals for the Ninth 
Circuit reversed. 507 F. 2d 93. The court concluded 
that the vagrancy ordinance was unconstitutionally 
vague,2 that Powell’s arrest was therefore illégal, and 
that although exclusion of the evidence would serve no 
deterrent purpose with regard to police officers who were 
enforcing statutes in good faith, exclusion would serve 
the public interest by deterring legislators from enacting 
unconstitutional statutes. Id., at 98. After an inde- 
pendent review of the evidence the court concluded that 
the admission of the evidence was not harmless error 
since it supported the testimony of Parsons and Powell’s 
accomplices. Id., at 99.

B
Respondent David Rice was convicted of murder in 

April 1971 after trial in a Nebraska state court. At 2:05 
a. m. on August 17, 1970, Omaha police received a télé-
phoné call that a woman had been heard screaming at 
2867 Ohio Street. As one of the officers sent to that 
address examined a suitcase lying in the doorway, it ex- 
ploded, killing him instantly. By August 22 the investi-
gation of the murder centered on Duane Peak, a 
15-year-old member of the National Committee to Com-

2 In support of the vagueness holding the court relied principally 
on Papachristou n . Jacksonville, 405 U. S. 156 (1972), where 
we invalidated a city ordinance in part defining vagrants as “per- 
sons wandering or strolling around from place to place without any 
lawful purpose or object . . . .” Id., at 156—157, n. 1. Noting the 
similarity between the first element of the Henderson ordinance, see 
n. 1, supra, and the Jacksonville ordinance, it concluded that the second 
and third éléments of the Henderson ordinance were not sufficiently 
spécifie to cure its overall vagueness. 507 F. 2d, at 95-97. Peti-
tioner Stone challenges these conclusions, but in view of our disposi-
tion of the case we need not consider this issue.
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bat Fascism (NCCF), and that afternoon a warrant 
was issued for Peak’s arrest. The investigation also 
focused on other known members of the NCCF, including 
Rice, some of whom were believed to be planning to kill 
Peak before he could incriminate them. In their search 
for Peak, the police went to Rice’s home at 10:30 
that night and found lights and a télévision on, but there 
was no response to their repeated knocking. While some 
officers remained to watch the premises, a warrant was 
obtained to search for explosives and illégal weapons 
believed to be in Rice’s possession. Peak was not in the 
house, but upon entering the police discovered, in plain 
view, dynamite, blasting caps, and other materials use- 
ful in the construction of explosive devices. Peak 
subsequently was arrested, and on August 27, Rice 
voluntarily surrendered. The cio thés Rice was wearing 
at that time were subjected to Chemical analysis, disclos- 
ing dynamite particles.

Rice was tried for first-degree murder in the District 
Court of Douglas County. At trial Peak admitted plant- 
ing the suitcase and making the téléphoné call, and 
implicated Rice in the bombing plot. As corroborative 
evidence the State introduced items seized during the 
search, as well as the results of the Chemical analysis of 
Rice’s clothing. The court denied Rice’s motion to sup- 
press this evi|dence. On appeal the Suprême Court of 
Nebraska affirmed the conviction, holding that the search 
of Rice’s home had been pursuant to a valid search 
warrant. State v. Rice, 188 Neb. 728, 199 N. W. 2d 480 
(1972).

In September 1972 Rice filed a pétition for a writ of 
habeas corpus in the United States District Court for 
Nebraska. Rice’s sole contention was that his incarcéra-
tion was unlawful because the evidence underlying his 
conviction had been discovered as the resuit of an illégal 
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search of his home. The District Court concluded that 
the search warrant was invalid, as the supporting affi-
davit was defective under Spinelli v. United States, 393 
U. S. 410 (1969), and Aguilar v. Texas, 378 U. S. 108 
(1964). 388 F. Supp. 185, 190-194 (1974).3 The court 
also rejected the State’s contention that even if the 
warrant was invalid the search was justified because of 
the valid arrest warrant for Peak and because of the 
exigent circumstances of the situation—danger to Peak 
and search for bombs and explosives believed in posses-
sion of the NCCF. The court reasoned that the arrest 
warrant did not justify the entry as the police lacked 
probable cause to believe Peak was in the house, and 
further concluded that the circumstances were not suffi- 
ciently exigent to justify an immédiate warrantless 

3 The sole evidence presented to the magistrate was the affidavit 
in support of the warrant application. It indicated that the police 
believed explosives and illégal weapons were présent in Rice’s home 
because (1) Rice was an official of the NCCF, (2) a violent 
killing of an officer had occurred and it appeared that the NCCF 
was involved, and (3) police had received information in the past 
that Rice possessed weapons and explosives, which he had said should 
be used against the police. See 388 F. Supp., at 189 n. 1. In 
concluding that there existed probable cause for issuance of the 
warrant, although the Nebraska Suprême Court found the affidavit 
alone sufficient, it also referred to information contained in testi- 
mony adduced at the suppression hearing but not included in the 
affidavit. 188 Neb. 728, 738-739, 199 N. W. 2d 480, 487-488. See 
also id., at 754, 199 N. W. 2d, at 495 (concurring opinion). The 
District Court limited its probable-cause inquiry to the face of the 
affidavit, see Spinelli v. United States, 393 U. S., at 413 n. 3; 
Aguilar v. Texas, 378 U. S., at 109 n. 1, and concluded prob-
able cause was lacking. Petitioner Wolff contends that police should 
be pennitted to supplément the information contained in an affidavit 
for a search warrant at the hearing on a motion to suppress, a 
contention that we hâve several times rejected, see, e. g., Whiteley v. 
Warden, 401 U. S. 560, 565 n. 8 (1971); Aguilar v. Texas, supra, at 
109 n. 1, and need not reach again here.
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search. Id., at 194-202.4 The Court of Appeals for the 
Eighth Circuit affirmed, substantially for the reasons 
stated by the District Court. 513 F. 2d 1280 (1975).

Petitioners Stone and Wolff, the wardens of the respec-
tive state prisons where Powell and Rice are incarcerated, 
petitioned for review of these decisions, raising questions 
concerning the scope of fédéral habeas corpus and the rôle 
of the exclusionary rule upon collateral review of cases 
involving Fourth Amendment daims. We granted their 
pétitions for certiorari. 422 U. S. 1055 (1975).5 We 
now reverse.

II
The authority of fédéral courts to issue the writ of 

habeas corpus ad subjiciendum6 was included in the first 

4 The District Court further held that the evidence of dynamite 
particles found on Rice’s clothing should hâve been suppressed as 
the tainted fruit of an arrest warrant that would not hâve been issued 
but for the unlawful search of his home. 388 F. Supp., at 202-207. 
See Wong Sun v. United States, 371 U. S. 471 (1963); Süverthome 
Lumber Co. v. United States, 251 U. S. 385 (1920).

5 In the orders granting certiorari in these cases we requested that 
counsel in Stone v. Powell and Wolff v. Rice respectively address the 
questions:
“Whether, in light of the fact that the District Court found that 
the Henderson, Nev., police officer had probable cause to arrest 
respondent for violation of an ordinance which at the time of 
the arrest had not been authoritatively determined to be unconstitu-
tional, respondent’s claim that the gun discovered as a resuit of 
a search incident to that arrest violated his rights under the Fourth 
and Fourteenth Amendments to the United States Constitution is 
one cognizable under 28 U. S. C. §2254.
“Whether the constitutional validity of the entry and search of 
respondent’s promises by Omaha police officers under the circum-
stances of this case is a question properly cognizable under 28 U. S. C. 
§ 2254.”

6 It is now well established that the phrase “habeas corpus” used 
alone refers to the common-law writ of habeas corpus ad subjicien-
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grant of federal-court jurisdiction, made by the Judiciary 
Act of 1789, c. 20, § 14, 1 Stat. 81, with the limitation 
that the writ extend only to prisoners held in custody 
by the United States. The original statutory authoriza- 
tion did not define the substantive reach of the writ. It 
merely stated that the courts of the United States “shall 
hâve power to issue writs of . . . habeas corpus ... A 
Ibid. The courts defined the scope of the writ in accord-
ance with the common law and limited it to an inquiry as 
to the jurisdiction of the sentencing tribunal. See, e. g., 
Ex parte Watkins, 3 Pet. 193 (1830) (Marshall, C. J.).

In 1867 the writ was extended to state prisoners. Act 
of Feb. 5, 1867, c. 28, § 1, 14 Stat. 385. Under the 1867 
Act fédéral courts were authorized to give relief in “ail 
cases where any person may be restrained of his or her 
liberty in violation of the constitution, or of any treaty or 
law of the United States . . . .” But the limitation of 
fédéral habeas corpus jurisdiction to considération of the 
jurisdiction of the sentencing court persisted. See, e. g., 
In re Wood, 140 U. S. 278 (1891) ; In re Rahrer, 140 U. S. 
545 (1891); Andrews v. Swartz, 156 U. S. 272 (1895); 
Bergemann v. Backer, 157 U. S. 655 ( 1895) ; Pettïbone n . 
Nichols, 203 U. S. 192 (1906). And, although the con-
cept of “jurisdiction” was subjected to considérable strain 
as the substantive scope of the writ was expanded,7 this

dum, known as the “Great Writ.” Ex parte Bollman, 4 Cranch 75, 
95 (1807) (Marshall, C. J.).

7 Prior to 1889 there was, in practical effect, no appellate review 
in fédéral criminal cases. The possibility of Suprême Court review 
on certificate of division of opinion in the circuit court was remote 
because of the practice of single district judges’ holding circuit court. 
See P. Bator, P. Mishkin, D. Shapiro, & H. Wechsler, Hart & Wech- 
sler’s The Fédéral Courts and the Fédéral System 1539-1540 (2d ed. 
1973) ; F. Frankfurter & J. Landis, The Business of the Suprême 
Court 31-32, 79-80, and n. 107 (1927). Pressure naturally developed 
for expansion of the scope of habeas corpus to reach otherwise
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expansion was limited to only a few classes of cases8 
until Frank n . Mangum, 237 U. S. 309, in 1915. In 
Frank, the prisoner had claimed in the state courts that 
the proceedings which resulted in his conviction for mur-
der had been dominated by a mob. After the State Su-
prême Court rejected his contentions, Frank unsuccess- 
fully sought habeas corpus relief in the Fédéral District 
Court. This Court affirmed the déniai of relief because 
Frank’s fédéral daims had been considered by a compe-
tent and unbiased state tribunal. The Court recognized, 
however, that if a habeas corpus court found that the 
State had failed to provide adéquate “corrective process” 
for the full and fair litigation of fédéral daims, whether 
or not “jurisdictional,” the court could inquire into the 
merits to détermine whether a détention was lawful. Id., 
at 333-336.

In the landmark decision in Brown n . Allen, 344 U. S. 
443, 482-487 (1953), the scope of the writ was expanded 
still further.9 In that case and its companion case, Dan-
iels v. Allen, state prisoners applied for fédéral habeas 
corpus relief claiming that the trial courts had erred 

unreviewable decisions involving fondamental rights. See Ex parte 
Siebold, 100 U. S. 371, 376-377 (1880); Bator, Finality in Criminal 
Law and Fédéral Habeas Corpus For State Prisoners, 76 Harv. L. 
Rev. 441, 473, and n. 75 (1963).

8 The expansion occurred primarily with regard to (i) convic-
tions based on assertedly unconstitutional statutes, e. g., Ex parte 
Siebold, supra, or (ii) détentions based upon an allegedly illégal 
sentence, e. g., Ex parte Lange, 18 Wall. 163 (1874). See Bator, 
supra, n. 7, at 465-474.

9 There has been disagreement among scholars as to whether the 
resuit in Brown n . Allen was foreshadowed by the Court’s decision 
in Moore n . Dempsey, 261 U. S. 86 (1923). Compare Hart, Fore- 
word: The Time Chart of the Justices, 73 Harv. L. Rev. 84, 105 
(1959) ; Reitz, Fédéral Habeas Corpus; Impact of an Abortive State 
Proceeding, 74 Harv. L. Rev. 1315, 1328-1329 (1961), with Bator, 
supra, n. 7, at 488-491. See also Fay v. Noia, 372 U. S. 391, 421, 
and n. 30 (1963); id., at 457-460 (Harlan, J., dissenting).



STONE v. POWELL 477

465 Opinion of the Court

in failing to quash their indictments due to alleged 
discrimination in the sélection of grand jurors and in 
ruling certain confessions admissible. In Brown, the 
highest court of the State had rejected these daims on di-
rect appeal, State v. Brown, 233 N. C. 202, 63 S. E. 2d 99, 
and this Court had denied certiorari, 341 U. S. 943 
(1951). Despite the apparent adequacy of the state cor-
rective process, the Court reviewed the déniai of the writ 
of habeas corpus and held that Brown was entitled to a 
full reconsideration of these constitutional daims, includ- 
ing, if appropriate, a hearing in the Fédéral District 
Court. In Daniels, however, the State Suprême Court on 
direct review had refused to consider the appeal because 
the papers were filed out of time. This Court held that 
since the state-court judgment rested on a reasonable 
application of the State’s legitimate procédural rules, a 
ground that would hâve barred direct review of his 
fédéral daims by this Court, the District Court lacked 
authority to grant habeas corpus relief. See 344 U. S., 
at 458, 486.

This final barrier to broad collateral re-examination of 
state criminal convictions in fédéral habeas corpus pro- 
ceedings was removed in Fay v. Noia, 3ÏÏ2 U. S. 391 
( 1963) .10 Noia and two codefendants had been convicted 

10 Despite the expansion of the scope of the writ, there has been 
no change in the established rule with respect to nonconstitutional 
claims. The writ of habeas corpus and its fédéral counterpart, 28 
U. S. C. § 2255, “will not be allowed to do service for an appeal.” 
Sunal v. Large, 332 U. S. 174, 178 (1947). For this reason, non-
constitutional claims that could hâve been raised on appeal, but 
were not, may not be asserted in collateral proceedings. Id., at 
178-179; Davis v. United States, 417 U. S. 333, 345-346, and n. 15 
(1974). Even those nonconstitutional claims that could not hâve 
been asserted on direct appeal can be raised on collateral review only 
if the alleged error constituted “ ‘a fondamental defect which in- 
herently results in a complété miscarriage of justice,’ ” id., at 346, 
quotipg Hill v. United States, 368 U. S. 424, 428 (1962).
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of felony murder. The sole evidence against each de- 
fendant was a signed confession. Noia’s codefendants, 
but not Noia himself, appealed their convictions. Al- 
though their appeals were unsuccessful, in subséquent 
state proceedings they were able to establish that their 
confessions had been coerced and their convictions there-
fore procured in violation of the Constitution. In a sub-
séquent fédéral habeas corpus proceeding, it was stipu- 
lated that Noia’s confession also had been coerced, but 
the District Court followed Daniels in holding that Noia’s 
failure to appeal barred habeas corpus review. See 
United States v. Fay, 183 F. Supp. 222, 225 (SDNY 
1960). The Court of Appeals reversed, ordering that 
Noia’s conviction be set aside and that he be released 
from custody or that a new trial be granted. This Court 
afiirmed the grant of the writ, narrowly restricting the 
circumstances in which a fédéral court may refuse to 
consider the merits of fédéral constitutional daims.11

During the period in which the substantive scope of 
the writ was expanded, the Court did not consider 
whether exceptions to full review might exist with respect 

11 In construing broadly the power of a fédéral district court to 
consider constitutional daims presented in a pétition for writ of habeas 
corpus, the Court in Fay also reaffirmed the équitable nature of the 
writ, noting that “[d]iscretion is implicit in the statutory command 
that the judge . . . ‘dispose of the matter as law and justice require.’ 
28 U. S. C. § 2243.” 372 U. S., at 438. More recently, in Francis 
v. Henderson, 425 U. S. 536 (1976), holding that a state prisoner 
who failed to make a timely challenge to the composition of the 
grand jury that indicted him cannot bring such a challenge in a post-
conviction fédéral habeas corpus proceeding absent a claim of actual 
préjudice, we emphasized:
“This Court has long recognized that in some circumstances con-
sidérations of comity and concems for the orderly administration of 
criminal justice require a fédéral court to forgo the exercise of its 
habeas corpus power. See Fay n . Noia, 372 U. S. 391, 425-426.” 
Id., at 539.
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to particular categories of constitutional daims. Prior 
to the Court’s decision in Kaufman n . United States, 394 
U. S. 217 (1969), however, a substantial majority of the 
Fédéral Courts of Appeals had concluded that collateral 
review of search-and-seizure daims was inappropriate on 
motions filed by fédéral prisoners under 28 U. S. C. 
§ 2255, the modem postconviction procedure available 
to fédéral prisoners in lieu of habeas corpus.12 The 
primary rationale advanced in support of those decisions 
was that Fourth Amendment violations are different in 
kind from déniais of Fifth or Sixth Amendment rights in 
that daims of illégal search and seizure do not “impugn 
the integrity of the fact-finding process or challenge 
evidence as inherently unreliable; rather, the exclusion 
of illegally seized evidence is simply a prophylactic de- 
vice intended generally to deter Fourth Amendment vio-
lations by law enforcement officers.” 394 U. S., at 224. 
See Thornton v. United States, 125 U. S. App. D. C. 114, 
368 F. 2d 822 (1966).

Kaufman rejected this rationale and held that search- 
and-seizure daims are cognizable in § 2255 proceedings. 
The Court noted that “the fédéral habeas remedy ex- 
tends to state prisoners alleging that unconstitutionally 
obtained evidence was admitted against them at trial,” 
394 U. S., at 225, citing, e. g., Mancusi v. DeForte, 392 

12 Compare, e. g., United States v. Re, 372 F. 2d 641 (CA2), cert. 
denied, 388 U. S. 912 (1967); United States v. Jenkins, 281 F. 2d 
193 (CA3 1960) ; Eisner v. United States, 351 F. 2d 55 (CA6 1965) ; 
De Welles v. United States, 372 F. 2d 67 (CA7), cert denied, 388 
U. S. 919 (1967); Williams v. United States, 307 F. 2d 366 (CA9 
1962); Armstead v. United States, 318 F. 2d 725 (CA5 1963), with, 
e. g., United States v. Sutton, 321 F. 2d 221 (CA4 1963) ; Gaitan v. 
United States, 317 F. 2d 494 (CA10 1963). See also Thornton v. 
United States, 125 U. S. App. D. C. 114, 368 F. 2d 822 (1966) 
(search-and-seizure daims not cognizable under § 2255 absent spécial 
circumstances).
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U. S. 364 (1968); Carafas v. LaVallée, 391 U. S. 234 
(1968), and concluded, as a matter of statutory construc-
tion, that there was no basis for restricting “access by 
fédéral prisoners with illégal search-and-seizure daims 
to fédéral collateral remedies, while placing no similar 
restriction on access by state prisoners,” 394 U. S., at 226. 
Although in recent years the view has been expressed 
that the Court should re-examine the substantive scope 
of fédéral habeas jurisdiction and limit collateral review 
of search-and-seizure daims “solely to the question of 
whether the petitioner was provided a fair oppor- 
tunity to raise and hâve adjudicated the question in state 
courts,” Schneckloth v. Bustamonte, 412 U. S. 218, 250 
(1973) (Powel l , J., concurring),13 the Court, without 
discussion or considération of the issue, has continued to 
accept jurisdiction in cases raising such daims. See 
Lefkowitz v. Newsome, 420 U. S. 283 (1975); Cady v. 
Dombrowski, 413 U. S. 433 (1973); Cardwell v. Lewis, 
417 U. S. 583 (1974) (plurality opinion).14

The discussion in Kaufman of the scope of fédéral 
habeas corpus rests on the view that the effectua- 
tion of the Fourth Amendment, as applied to the States 
through the Fourteenth Amendment, requires the grant- 
ing of habeas corpus relief when a prisoner has been con-

13 See, e. g., Friendly, Is Innocence Irrelevant? Collateral Attack 
on Criminal Judgments, 38 U. Chi. L. Rev. 142 (1970).

14 In Newsome the Court focused on the issue whether a state 
defendant’s plea of guilty waives fédéral habeas corpus review where 
state law does not foreclose review of the plea on direct appeal, 
and did not consider the substantive scope of the writ. See 420 
U. S., at 287 n. 4. Similarly, in Cardwell and Cady the question 
considered here was not presented in the pétition for certiorari, and 
in neither case was relief granted on the basis of a search-and- 
seizure claim. In Cardwell the plurality expressly noted that it was 
not addressing the issue of the substantive scope of the writ. See 
417 U. S., at 596, and n. 12.
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victed in state court on the basis of evidence obtained in 
an illégal search or seizure since those Amendments were 
held in Mapp v. Ohio, 367 U. S. 643 (1961), to require 
exclusion of such evidence at trial and reversai of convic-
tion upon direct review.15 Until these cases we hâve not 
had occasion fully to consider the validity of this view. 
See, e. g., Schneckloth v. Bustamonte, supra, at 249 n. 38; 
Cardwell v. Lewis, supra, at 596, and n. 12. Upon 
examination, we conclude, in light of the nature and 
purpose of the Fourth Amendment exclusionary rule, 
that this view is unjustified.16 We hold, therefore, that 

15 As Mr. Justice Black commented in dissent, 394 U. S., at 231, 
239, the Kaufman majority made no effort to justify its resuit in 
light of the long-recognized deterrent purpose of the exclusionary 
rule. Instead, the Court relied on a sériés of prior cases as im- 
plicitly establishing the proposition that search-and-seizure daims 
are cognizable in fédéral habeas corpus proceedings. See Mancusi 
v. DeForte, 392 U. S. 364 (1968); Carafas v. LaVallee, 391 U. S. 
234 (1968); Warden v. Hayden, 387 U. S. 294 (1967). But only 
in Mancusi did this Court order habeas relief on the basis of a 
search-and-seizure claim, and in that case, as well as in Warden, 
the issue of the substantive scope of the writ was not presented 
to the Court in the pétition for writ of certiorari. Moreover, of the 
other “numerous occasions” cited by Mr . Just ic e  Bre nn an ’s  dissent, 
post, at 518-519, in which the Court has accepted jurisdiction over 
collateral attacks by state prisoners raising Fourth Amendment 
daims, in only one case—Whiteley v. Warden, 401 U. S. 560 (1971)— 
was relief granted on that basis. And in Whiteley, as in Man-
cusi, the issue of the substantive scope of the writ was not presented 
in the pétition for certiorari. As emphasized by Mr. Justice Black, 
only in the most exceptional cases will we consider issues not raised 
in the pétition. 394 U. S., at 239, and n. 7.

16 The issue in Kaufman was the scope of § 2255. Our decision 
today rejects the dictum in Kaufman concerning the applicability 
of the exclusionary rule in fédéral habeas corpus review of state- 
court decisions pursuant to § 2254. To the extent the application 
of the exclusionary rule in Kaufman did not rely upon the super- 
visory rôle of this Court over the lower fédéral courts, cf. Elkins v.
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where the State has provided an opportunity for full and 
fair litigation of a Fourth Amendment claim, the Con-
stitution does not require that a state prisoner be granted 
fédéral habeas corpus relief on the ground that evidence 
obtained in an unconstitutional search or seizure was in- 
troduced at his trial.17

III
The Fourth Amendment assures the “right of the 

people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures.” The 
Amendment was primarily a reaction to the evils associ- 
ated with the use of the general warrant in England and 
the writs of assistance in the Colonies, Stanford v. Texas, 
379 U. S. 476, 481-485 (1965); Frank v. Maryland, 359 
U. S. 360, 363-365 (1959), and was intended to protect 
the “sanctity of a man’s home and the privacies of life,” 
Boyd v. United States, 116 U. S. 616, 630 (1886), from 
searches under unchecked general authority.18

The exclusionary rule was a judicially created means 
of effectuating the rights secured by the Fourth Amend-
ment. Prior to the Court’s decisions in Weeks v. United 
States, 232 U. S. 383 (1914), and Gouled v. United States, 
255 U. S. 298 (1921), there existed no barrier to the 
introduction in criminal trials of evidence obtained in 
violation of the Amendment. See Adams v. New York, 

United States, 364 U. S. 206 (1960), see infra, at 484, the rationale 
for its application in that context is also rejected.

17 We find it unnecessary to consider the other issues conceming 
the exclusionary rule, or the statutory scope of the habeas corpus 
statute, raised by the parties. These include, principally, whether in 
view of the purpose of the rule, it should be applied on a per se 
basis without regard to the nature of the constitutional claim or 
the circumstances of the police action.

18 See generally J. Landynski, Search and Seizure and the Suprême 
Court (1966); N. Lasson, The History and Development of the 
Fourth Amendment to the United States Constitution (1937).
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192 U. S. 585 (1904).19 In Weeks the Court held that 
the défendant could pétition before trial for the return of 
property secured through an illégal search or seizure con- 
ducted by fédéral authorities. In Gouled the Court held 
broadly that such evidence could not be introduced in a 
fédéral prosecution. See Warden v. Hayden, 387 U. S. 
294, 304—305 (1967). See also Silverthorne Lumber Co. 
v. United States, 251 U. S. 385 (1920) (fruits of illegally 
seized evidence). Thirty-five years after Weeks the 
Court held in Wolj v. Colorado, 338 U. S. 25 (1949), 
that the right to be free from arbitrary intrusion by 
the police that is protected by the Fourth Amendment 
is “implicit in ‘the concept of ordered liberty’ and as 
such enforceable against the States through the [Four-
teenth Amendment] Due Process Clause.” Id., at 27-28. 
The Court concluded, however, that the Weeks exclu-
sionary rule would not be imposed upon the States as 
“an essential ingrédient of [that] right.” 338 U. S., at 
29. The full force of Wolj was eroded in subséquent 
decisions, see Elkins v. United States, 364 U. S. 206 
(1960) ; Rea v. United States, 350 U. S. 214 (1956), and a 
little more than a decade later the exclusionary rule was 
held applicable to the States in Mapp v. Ohio, 367 
U. S. 643 (1961).

19 The roots of the Weeks decision lay in an early decision, Boyd 
v. United States, 116 U. S. 616 (1886), where the Court held that 
the compulsory production of a person’s private books and papers 
for introduction against him at trial violated the Fourth and Fifth 
Amendments. Boyd, however, had been severely limited in Adams n . 
New York, where the Court, emphasizing that the “law held un- 
constitutional [in Boyd] virtually compelled the défendant to furnish 
testimony against himself,” 192 U. S., at 598, adhered to the 
common-law rule that a trial court must not inquire, on Fourth 
Amendment grounds, into the method by which otherwise competent 
evidence was acquired. See, e. g., Commonwealth v. Dana, 43 Mass 
329 (1841).
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Decisions prior to Mapp advanced two principal rea- 
sons for application of the rule in fédéral trials. The 
Court in Elkins, for example, in the context of its spécial 
supervisory rôle over the lower fédéral courts, referred to 
the “impérative of judicial integrity,” suggesting that 
exclusion of illegally seized evidence prevents contami-
nation of the judicial process. 364 U. S., at 222.20 But 
even in that context a more pragmatic ground was 
emphasized :

“The rule is calculated to prevent, not to repair. 
Its purpose is to deter—to compel respect for the 
constitutional guaranty in the only effectively avail- 
able way—by removing the incentive to disregard 
it.” Id., at 217.

The Mapp majority justified the application of the rule 
to the States on several grounds,21 but relied principally 
upon the belief that exclusion would deter future unlaw- 
ful police conduct. 367 U. S., at 658.

20 See Terry v. Ohio, 392 U. S. 1, 12-13 (1968); Weeks v. United 
States, 232 U. S. 383, 391-392, 394 (1914) ; Olmstead v. United States, 
277 U. S. 438, 470 (1928) (Holmes, J., dissenting) ; id., at 484 
(Brandeis, J., dissenting).

21 See 367 U. S., at 656 (prévention of introduction of evidence 
where introduction is “tantamount” to a coerced confession) ; id., at 
658 (deterrence of Fourth Amendment violations) ; id., at 659 (prés-
ervation of judicial integrity).

Only four Justices adopted the view that the Fourth Amendment 
itself requires the exclusion of unconstitutionally seized evidence in 
state criminal trials. See id., at 656; id., at 666 (Douglas, J., con- 
curring). Mr. Justice Black adhered to his view that the Fourth 
Amendment, standing alone, was not sufficient, see Wolf v. Colorado, 
338 U. S. 25, 39 (1949) (concurring opinion), but concluded that, 
when the Fourth Amendment is considered in conjunction with the 
Fifth Amendment ban against compelled self-incrimination, a consti-
tutional basis emerges for requiring exclusion. 367 U. S., at 661 
(concurring opinion). See n. 19, supra.
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Although our decisions often hâve alluded to the 
“impérative of judicial integrity,” e. g., United States 
N. Peltier, 422 U. S. 531, 536-539 (1975), they demon- 
strate the limited rôle of this justification in the dé-
termination whether to apply the rule in a particular 
context.22 Logically extended this justification would 
require that courts exclude unconstitutionally seized 
evidence despite lack of objection by the défendant, 
or even over his assent. Cf. Henry v. Mississippi, 
379 U. S. 443 (1965). It also would require abandon- 
ment of the standing limitations on who may object to 
the introduction of unconstitutionally seized evidence, 
Alderman v. United States, 394 U. S. 165 (1969), and 
retreat from the proposition that judicial proceedings 
need not abate when the defendant’s person is unconsti-
tutionally seized, Gerstein v. Pugh, 420 U. S. 103, 119 
(1975); Frisbie v. Collins, 342 U. S. 519 (1952). Simi- 
larly, the interest in promoting judicial integrity does 
not prevent the use of illegally seized evidence in grand 
jury proceedings. United States v. Calandra, 414 U. S. 
338 (1974). Nor does it require that the trial court 
exclude such evidence from use for impeachment of a 
défendant, even though its introduction is certain to 
resuit in conviction in some cases. Walder v. United 
States, 347 U. S. 62 (1954). The teaching of these cases 
is clear. While courts, of course, must ever be con- 
cerned with preserving the integrity of the judicial 
process, this concern has limited force as a justifica-
tion for the exclusion of highly probative evidence.23

22 See Monaghan, Foreword: Constitutional Common Law, 89 
Harv. L. Rev. 1, 5-6, and n. 33 (1975).

23 As we recognized last Term, judicial integrity is “not offended 
if law enforcement officiais reasonably believed in good faith that 
their conduct was in accordance with the law even if decisions sub-
séquent to the search and seizure hâve held that conduct of the type 
engaged in by the law enforcement officiais is not permitted by the 
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The force of this justification becomes minimal where 
fédéral habeas corpus relief is sought by a prisoner who 
previously has been afforded the opportunity for full 
and fair considération of his search-and-seizure claim at 
trial and on direct review.

The primary justification for the exclusionary rule 
then is the deterrence of police conduct that violâtes 
Fourth Amendment rights. Post-Mapp decisions hâve 
established that the rule is not a personal constitutional 
right. It is not calculated to redress the in jury to the 
privacy of the victim of the search or seizure, for any 
“[r]eparation cornes too late.” Linkletter v. Walker, 
381 U. S. 618, 637 (1965). Instead,

“the rule is a judicially created remedy designed to 
safeguard Fourth Amendment rights generally 
through its deterrent effect . . . .” United States n . 
Calandra, supra, at 348.

Accord, United States v. Peltier, supra, at 538-539; 
Terry v. Ohio, 392 U. S. 1, 28-29 (1968); Linkletter v. 
Walker, supra, at 636-637; Tehan v. United States ex 
rel. Shott, 382 U. S. 406, 416 (1966).

Mapp involved the enforcement of the exclusionary 
rule at state trials and on direct review. The decision in 
Kaufman, as noted above, is premised on the view that 
implémentation of the Fourth Amendment also requires 
the considération of search-and-seizure daims upon col-
lateral review of state convictions. But despite the broad 
deterrent purpose of the exclusionary rule, it has never 
been interpreted to proscribe the introduction of illegally 
seized evidence in ail proceedings or against ail persons. 
As in the case of any remédiai device, “the application of 
the rule has been restricted to those areas where its reme- 

Constitution.” United States v. Peltier, 422 U. S. 531, 538 (1975) 
(emphasis omitted).
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dial objectives are thought most efficaciously served.” 
United States v. Calandra, supra, at 348.24 Thus, our 
refusai to extend the exclusionary rule to grand jury 
proceedings was based on a balancing of the potential 
injury to the historié rôle and function of the grand jury 
by such extension against the potential contribution to 
the effectuation of the Fourth Amendment through de- 
terrence of police misconduct:

“Any incrémental deterrent effect which might be 
achieved by extending the rule to grand jury pro-
ceedings is uncertain at best. Whatever deterrence 
of police misconduct may resuit from the exclusion 
of illegally seized evidence from criminal trials, it 
is unrealistic to assume that application of the 
rule to grand jury proceedings would significantly 
further that goal. Such an extension would deter 
only police investigation consciously directed toward 
the discovery of evidence solely for use in a grand 
jury investigation. . . . We therefore décliné to 
embrace a view that would achieve a spéculative 
and undoubtedly minimal advance in the deterrence 
of police misconduct at the expense of substantially 

24 As Professer Amsterdam has observed :
“The rule is unsupportable as réparation or compensatory dispen-
sation to the injured criminal; its sole rational justification is the 
expérience of its indispensability in 'exert[ing] general legal pressures 
to secure obedience to the Fourth Amendment on the part of . . . 
law-enforcing officers.’ As it serves this function, the rule is a 
needed, but grud[g]ingly taken, médicament; no more should be 
swallowed than is needed to combat the disease. Granted that so many 
criminals must go free as will deter the constables from blundering, 
pursuance of this policy of libération beyond the confines of necessity 
inflicts gratuitous harm on the public interest . . . .” Search, Seizure, 
and Section 2255: A Comment, 112 U. Pa. L. Rev. 378, 388-389 
(1964) (footnotes omitted).
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impeding the rôle of the grand jury.” 414 U. S., 
at 351-352 (footnote omitted).

The same pragmatic analysis of the exclusionary rule’s 
usefulness in a particular context was évident earlier 
in Walder v. United States, supra, where the Court 
permitted the Government to use unlawfully seized evi-
dence to impeach the credibility of a défendant who had 
testified broadly in his own defense. The Court held, 
in efïect, that the interests safeguarded by the exclusion-
ary rule in that context were outweighed by the need to 
prevent perjury and to assure the integrity of the trial 
process. The judgment in Walder revealed most clearly 
that the policies behind the exclusionary rule are not 
absolute. Rather, they must be evaluated in light of 
competing policies. In that case, the public interest in 
détermination of truth at trial25 was deemed to out- 
weigh the incrémental contribution that might hâve been 
made to the protection of Fourth Amendment values by 
application of the rule.

The balancing process at work in these cases also 
finds expression in the standing requirement. Standing 
to invoke the exclusionary rule has been found to exist 
only when the Government attempts to use illegally ob- 
tained evidence to incriminate the victim of the illégal 
search. Brown v. United States, 411 U. S. 223 (1973); 
Alderman v. United States, 394 U. S. 165 (1969) ; Wong 
Sun v. United States, 371 U. S. 471, 491-492 (1963). 
See Jones v. United States, 362 U. S. 257, 261 (1960). 
The standing requirement is premised on the view that 
the “additional benefits of extending the . . . rule” to 
défendants other than the victim of the search or seizure 
are outweighed by the “further encroachment upon the 

25 See generally M. Frankel, The Search For Truth—An Umpireal 
View, 31st Annual Benjamin N. Cardozo Lecture, Association of the 
Bar of the City of New York, Dec. 16, 1974.
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public interest in prosecuting those accused of crime and 
having them acquitted or convicted on the basis of ail the 
evidence which exposes the truth.” Alderman v. United 
States, supra, at 174-175.20

IV
We turn now to the spécifie question presented by these 

cases. Respondents allégé violations of Fourth Amend-
ment rights guaranteed them through the Fourteenth 
Amendment. The question is whether state prisoners— 
who hâve been afforded the opportunity for full and fair 
considération of their reliance upon the exclusionary rule 
with respect to seized evidence by the state courts at trial 
and on direct review—may invoke their claim again on 
fédéral habeas corpus review. The answer is to be found 
by weighing the utility of the exclusionary rule against 
the costs of extending it to collateral review of Fourth 
Amendment daims.

The costs of applying the exclusionary rule even at 
trial and on direct review are well known: 27 the focus 

26 Cases addressing the question whether search-and-seizure hold-
ings should be applied retroactively also hâve focused on the 
deterrent purpose served by the exclusionary rule, consistently with 
the balancing analysis applied generally in the exclusionary rule con-
text. See Desist v. United States, 394 U. S. 244, 249-251, 253-254, 
and n. 21 (1969) ; Linkletter v. Walker, 381 U. S. 618, 636-637 (1965). 
Cf. Fvller v. Alaska, 393 U. S. 80, 81 (1968). The “attenuation- 
of-the-taint” doctrine also is consistent with the balancing approach. 
See Brown v. Illinois, 422 U. S. 590 (1975); Wong Sun v. United 
States, 371 U. S., at 491-492; Amsterdam, supra, n. 24, at 389-390.

27 See, e. g., Irvine v. California, 347 U. S. 128, 136 (1954) ; Bivens 
v. Six Unknown Fed. Narcotics Agents, 403 U. S. 388, 411 (1971) 
(Burg er , C. J., dissenting) ; People v. Defore, 242 N. Y. 13, 150 
N. E. 585 (1926) (Cardozo, J.) ; 8 J. Wigmore, Evidence § 2184a, pp. 
51-52 (McNaughton ed. 1961) ; Amsterdam, supra, n. 24, at 388-391; 
Friendly, supra, n. 13, at 161 ; Oaks, Studying the Exclusionary Rule 
in Search and Seizure, 37 U. Chi. L. Rev. 665, 736-754 (1970), and
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of the trial, and the attention of the participants therein, 
are diverted from the ultimate question of guilt or inno-
cence that should be the central concern in a crimi-
nal proceeding.28 Moreover, the physical evidence sought 
to be excluded is typically reliable and often the most 
probative information bearing on the guilt or innocence 
of the défendant. As Mr. Justice Black emphasized in 
his dissent in Kaufman:

“A claim of illégal search and seizure under the 
Fourth Amendment is crucially different from many 
other constitutional rights; ordinarily the evidence 
seized can in no way hâve been rendered untrust- 
worthy by the means of its seizure and indeed often 
this evidence alone establishes beyond virtually any 
shadow of a doubt that the défendant is guilty.” 
394 U. S., at 237.

Application of the rule thus deflects the truthfinding 
process and often frees the guilty. The disparity in par-
ticular cases between the error committed by the police 
officer and the windfall afforded a guilty défendant by 
application of the rule is contrary to the idea of propor- 
tionality that is essential to the concept of justice.29 Thus,

sources cited therein; Paulsen, The Exclusionary Rule and Mis- 
conduct by the Police, 52 J. Crim. L. C. & P. S. 255, 256 (1961); 
Wright, Must the Criminal Go Free If the Constable Blunders?, 
50 Tex. L. Rev. 736 (1972).

28 See address by Justice Schaefer of the Suprême Court of Illinois, 
Is the Adversary System Working in Optimal Fashion?, delivered 
at the National Conférence on the Causes of Popular Dissatisfaction 
With the Administration of Justice, pp. 8-9, Apr. 8, 1976; cf. 
Frankel, supra, n. 25.

29 Many of the proposais for modification of the scope of the 
exclusionary rule recognize at least implicitly the rôle of propor- 
tionality in the criminal justice System and the potential value of 
establishing a direct relationship between the nature of the vio-
lation and the decision whether to invoke the rule. See ALI, A 
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although the rule is thought to deter unlawful police 
activity in part through the nurturing of respect for 
Fourth Amendment values, if applied indiscriminately 
it may well hâve the opposite effect of generating dis-
respect for the law and administration of justice.30 
These long-recognized costs of the rule persist when a 
criminal conviction is sought to be overturned on collat-
eral review on the ground that a search-and-seizure claim 
was erroneously rejected by two or more tiers of state 
courts.31

Model Code of Pre-arraignment Procedure, § 290.2, pp. 181-183 
(1975) (“substantial violations”); H. Friendly, Benchmarks 260-262 
(1967) (even at trial, exclusion should be limited to “the fruit of 
activity intentionally or flagrantly illégal”) ; 8 Wigmore, supra, n. 27, 
at 52-53. See n. 17, supra.

30 In a different context, Dallin H. Oaks has observed:
“I am criticizing, not our concern with procedures, but our préoccu-
pation, in which we may lose sight of the fact that our procedures 
are not the ultimate goals of our legal System. Our goals are truth 
and justice, and procedures are but means to these ends. ...

“Truth and justice are ultimate values, so understood by our 
people, and the law and the legal profession will not be worthy of 
public respect and loyalty if we allow our attention to be diverted 
from these goals.” Ethics, Morality and Professional Responsibility, 
1975 B. Y. U. L. Rev. 591, 596.

31 Resort to habeas corpus, especially for purposes other than to 
assure that no innocent person suffers an unconstitutional loss of lib-
erty, results in serious intrusions on values important to our System 
of government. They include “(i) the most effective utilization of 
limited judicial resources, (ii) the necessity of finality in criminal 
trials, (iii) the minimization of friction between our fédéral and state 
Systems of justice, and (iv) the maintenance of the constitutional 
balance upon which the doctrine of federalism is founded.” 
Schneckloth v. Bustamonte, 412 U. S., at 259 (Powe ll , J., con-
curring). See also Kaufman v. United States, 394 U. S., at 231 
(Black, J., dissenting) ; Friendly, supra, n. 13.

We nevertheless afford broad habeas corpus relief, recognizing 
the need in a free society for an additional safeguard against 
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Evidence obtained by police officers in violation of the 
Fourth Amendment is excluded at trial in the hope that 
the frequency of future violations will decrease. Despite 
the absence of supportive empirical evidence,32 we hâve 
assumed that the immédiate effect of exclusion will be 
to discourage law enforcement officiais from violating the 
Fourth Amendment by removing the incentive to dis-
regard it. More importantly, over the long term, this 
démonstration that our society attaches serious consé-
quences to violation of constitutional rights is thought 
to encourage those who formulate law enforcement 
policies, and the officers who implement them, to incor- 
porate Fourth Amendment ideals into their value 
System.33

compelling an innocent man to suffer an unconstitutional loss of 
liberty. The Court in Fay v. Noia described habeas corpus 
as a remedy for “whatever society deems to be intolérable re- 
straints,” and recognized that those to whom the writ should be 
granted “are persons whom society has grievously wronged.” 372 
U. S., at 401, 441. But in the case of a typical Fourth Amendment 
claim, asserted on collateral attack, a convicted défendant is usually 
asking society to redetermine an issue that has no bearing on the 
basic justice of his incarcération.

32 The efficacy of the exclusionary rule has long been the subject 
of sharp debate. Until recently, scholarly empirical research 
was unavailable. Elkins v. United States, 364 U. S., at 218. 
And, the evidence derived from recent empirical research is still 
inconclusive. Compare, e. g., Oaks, supra, n. 27; Spiotto, Search 
and Seizure: An Empirical Study of the Exclusionary Rule and Its 
Alternatives, 2 J. Legal Studies 243 (1973), with, e. g., Canon, 
Is the Exclusionary Rule in Failing Health?, Some New Data and 
a Plea Against a Précipitons Conclusion, 62 Ky. L. J. 681 (1974). 
See United States v. Janis, ante, at 450-452, n. 22; Amsterdam, Per-
spectives on the Fourth Amendment, 58 Minn. L. Rev. 349, 
475 n. 593 (1974); Comment, On the Limitations of Empirical 
Evaluations of the Exclusionary Rule: A Critique of the Spiotto 
Research and United States v. Calandra, 69 Nw. U. L. Rev. 740 
(1974).

33 See Oaks, supra, n. 27, at 756.



STONE v. POWELL 493

465 Opinion of the Court

We adhéré to the view that these considérations sup-
port the implémentation of the exclusionary rule at trial 
and its enforcement on direct appeal of state-court con-
victions. But the additional contribution, if any, of the 
considération of search-and-seizure claims of state pris-
oners on collateral review is small in relation to the costs. 
To be sure, each case in which such claim is considered 
may add marginally to an awareness of the values pro- 
tected by the Fourth Amendment. There is no reason to 
believe, however, that the overall educative effect of 
the exclusionary rule would be appreciably diminished 
if search-and-seizure claims could not be raised in féd-
éral habeas corpus review of state convictions.34 Nor 
is there reason to assume that any spécifie disincentive 
already created by the risk of exclusion of evidence 
at trial or the reversai of convictions on direct review 
would be enhanced if there were the further risk that 
a conviction obtained in state court and affirmed on 
direct review might be overturned in collateral proceed- 
ings often occurring years after the incarcération of the 
défendant. The view that the deterrence of Fourth 
Amendment violations would be furthered rests on the 
dubious assumption that law enforcement authorities 
would fear that fédéral habeas review might reveal flaws 
in a search or seizure that went undetected at trial and 
on appeal.35 Even if one rationally could assume that 

34 “As the exclusionary rule is applied time after time, it seems 
that its deterrent efficacy at some stage reaches a point of dimin- 
ishing returns, and beyond that point its continued application is a 
public nuisance.” Amsterdam, supra, n. 24, at 389.

35 The policy arguments that respondents marshal in support 
of the view that fédéral habeas corpus review is necessary to 
effectuate the Fourth Amendment stem from a basic mistrust of 
the state courts as fair and competent forums for the adjudication 
of fédéral constitutional rights. The argument is that state courts 
cannot be trusted to effectuate Fourth Amendment values through
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some additional incrémental deterrent effect would be 
présent in isolated cases, the resulting advance of the 
legitimate goal of furthering Fourth Amendment rights 
would be outweighed by the acknowledged costs to other 
values vital to a rational System of criminal justice.

In sum, we conclude that where the State has pro-
vided an opportunity for full and fair litigation of a 
Fourth Amendment claim,36 a state prisoner may not 
be granted fédéral habeas corpus relief on the ground 
that evidence obtained in an unconstitutional search or 
seizure was introduced at his trial.37 In this context the

fair application of the rule, and the oversight jurisdiction of this 
Court on certiorari is an inadéquate safeguard. The principal ra-
tionale for this view emphasizes the broad différences in the respective 
institutional settings within which fédéral judges and state judges 
operate. Despite différences in institutional environment and the 
unsympathetic attitude to fédéral constitutional daims of some state 
judges in years past, we are unwilling to assume that there now 
exists a general lack of appropriate sensitivity to constitutional rights 
in the trial and appellate courts of the several States. State courts, 
like fédéral courts, hâve a constitutional obligation to safeguard Per-
sonal liberties and to uphold fédéral law. Martin n . Huntefs Lessee, 
1 Wheat. 304, 341-344 (1816). Moreover, the argument that 
fédéral judges are more expert in applying fédéral constitutional 
law is especially unpersuasive in the context of search-and-seizure 
daims, since they are dealt with on a daily basis by trial 
level judges in both Systems. In sum, there is “no intrinsic reason 
why the fact that a man is a fédéral judge should make him more 
competent, or conscientious, or leamed with respect to the [consid-
ération of Fourth Amendment daims] than his neighbor in the state 
courthouse.” Bator, supra, n. 7, at 509.

36 Cf. Townsend v. Sain, 372 U. S. 293 (1963).
37 Mr . Just ice  Bre nn an ’s dissent characterizes the Court’s opin-

ion as laying the groundwork for a “drastic withdrawal of fédéral 
habeas jurisdiction, if not for ail grounds . . . , then at least [for 
many] . . . .” Post, at 517. It refers variously to our opinion as 
a “novel reinterpretation of the habeas statutes,” post, at 515; as a 
“harbinger of future éviscérations of the habeas statutes,” post, at 
516; as “rewrit[ing] Congress’ jurisdictional statutes . . . and [bar- 
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contribution of the exclusionary rule, if any, to the effec- 
tuation of the Fourth Amendment is minimal and the 
substantial sociétal costs of application of the rule persist 
with spécial force.38

ring] access to fédéral courts by state prisoners with constitutional 
daims distasteful to a majority” of the Court, post, at 522; and as a 
“denigration of constitutional guarantees [that] must appall citizens 
taught to expect judicial respect” of constitutional rights, post, at 523.

With ail respect, the hyperbole of the dissenting opinion is mis- 
directed. Our decision today is not concerned with the scope of the 
habeas corpus statute as authority for litigating constitutional daims 
generally. We do reaffirm that the exclusionary rule is a judicially 
created remedy rather than a personal constitutional right, see supra, 
at 486, and we emphasize the minimal utility of the rule when sought 
to be applied to Fourth Amendment daims in a habeas corpus 
proceeding. As Mr. Justice Black recognized in this context, “or- 
dinarily the evidence seized can in no way hâve been rendered un- 
trustworthy . . . and indeed often . . . alone establishes beyond virtu- 
ally any shadow of a doubt that the défendant is guilty.” Kaufman 
v. United States, 394 U. S., at 237 (dissenting opinion). In sum, we 
hold only that a fédéral court need not apply the exclusionary rule 
on habeas review of a Fourth Amendment daim absent a showing 
that the state prisoner was denied an opportunity for a full and 
fair litigation of that daim at trial and on direct review. Our 
decision does not mean that the fédéral court lacks jurisdiction 
over such a daim, but only that the application of the rule is lim- 
ited to cases in which there has been both such a showing and a 
Fourth Amendment violation.

38 See n. 31, supra. Respondents contend that since they filed péti-
tions for fédéral habeas corpus rather than seeking direct review by 
this Court through an application for a writ of certiorari, and since 
the time to apply for certiorari has now passed, any diminution in 
their ability to obtain habeas corpus relief on the ground evidence ob-
tained in an unconstitutional search or seizure was introduced at their 
trials should be prospective. Cf. England v. Louisiana State Board of 
Medical Examinées, 375 U. S. 411, 422-423 (1964). We reject these 
contentions. Although not required to do so under the Court’s prior 
decisions, see Fay v. Noia, 372 U. S. 391 (1963), respondents were, 
of course, free to file a timely pétition for certiorari prior to seeking 
fédéral habeas corpus relief.
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Accordingly, the judgments of the Courts of Appeals 
are

Reversed.

Mr . Chief  Justi ce  Burger , concurring.
I concur in the Court’s opinion. By way of dictum, 

and somewhat hesitantly, the Court notes that the hold-
ing in this case leaves undisturbed the exclusionary rule 
as applied to criminal trials. For reasons stated in my 
dissent in Bivens v. Six Unknown Fed. Narcotics Agents, 
403 U. S. 388, 411 (1971), it seems clear to me that the 
exclusionary rule has been operative long enough to 
demonstrate its flaws. The time has corne to modify 
its reach, even if it is retained for a small and limited 
category of cases.

Over the years, the strains imposed by reality, in terms 
of the costs to society and the bizarre miscarriages of 
justice that hâve been experienced because of the exclu-
sion of reliable evidence when the “constable blunders,” 
hâve led the Court to vacillate as to the rationale for 
deliberate exclusion of truth from the factfinding process. 
The rhetoric has varied with the rationale to the point 
where the rule has become a doctrinaire resuit in search 
of validating reasons.

In evaluating the exclusionary rule, it is important 
to bear in mind exactly what the rule accomplishes. Its 
function is simple—the exclusion of truth from the fact-
finding process. Cf. M. Frankel, The Search for Truth— 
An Umpireal View, 31st Annual Benjamin N. Cardozo 
Lecture, Association of the Bar of the City of New York, 
Dec. 16, 1974. The operation of the rule is therefore un- 
like that of the Fifth Amendment’s protection against 
compelled self-incrimination. A confession produced af-
ter intimidating or coercive interrogation is inherently 
dubious. If a suspect’s will has been overborne, a cloud 
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hangs over his custodial admissions; the exclusionof such 
statements is based essentially on their lack of reliability. 
This is not the case as to reliable evidence—a pistol, a 
packet of heroin, counterfeit money, or the body of a 
murder victim—which may be judicially declared to be 
the resuit of an “unreasonable” search. The reliability 
of such evidence is beyond question; its probative value 
is certain.

This remarkable situation—one unknown to the com- 
mon-law tradition—had its genesis in a case calling for 
the protection of private papers against governmental 
intrusions. Boyd v. United States, 116 U. S. 616 (1886). 
See also Weeks v. United States, 232 U. S. 383 (1914). 
In Boyd, the Court held that private papers were inad-
missible because of the Government’s violation of the 
Fourth and Fifth Amendments. In Weeks, the Court 
excluded private letters seized from the accused’s home 
by a fédéral official acting without a warrant. In both 
cases, the Court had a clear vision of what it was seeking 
to protect. What the Court said in Boyd shows how 
far we hâve strayed from the original path :

“The search for and seizure of stolen or forfeited 
goods, or goods liable to duties and concealed to 
avoid the payment thereof, are totally different 
things from a search for and seizure of a man’s pri-
vate books and papers for the purpose of obtaining 
information therein contained, or of using them as 
evidence against him. The two things differ toto 
coelo.” 116 U. S., at 623. (Emphasis added.)

In Weeks, the Court emphasized that the Government, 
under settled principles of common law, had no right to 
keep a person’s private papers. The Court noted that 
the case did not involve “burglar’s tools or other proofs 
of guilt ... y 232 U. S., at 392. (Emphasis added.)

From this origin, the exclusionary rule has been 
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changed in focus entirely. It is now used almost ex- 
clusively to exclude from evidence articles which are 
unlawful to be possessed or tools and instruments of 
crime. Unless it can be rationally thought that the 
Framers considered it essential to protect the liberties of 
the people to hold that which it is unlawful to possess, 
then it becomes clear that our constitutional course has 
taken a most bizarre tack.

The drastically changed nature of judicial concern— 
from the protection of personal papers or effects in one’s 
private quarters, to the exclusion of that which the ac- 
cused had no right to possess—is only one of the more 
recent anomalies of the rule. The original incongruity 
was the rule’s inconsistency with the general proposition 
that “our legal System does not attempt to do justice 
incidentally and to enforce penalties by indirect means.” 
8 J. Wigmore, Evidence § 2181, p. 6 (McNaughten ed. 
1961). The rule is based on the hope that events in the 
courtroom or appellate chambers, long after the crucial 
acts took place, will somehow modify the way in which 
policemen conduct themselves. A more clumsy, less di-
rect means of imposing sanctions is difficult to imagine, 
particularly since the issue whether the policeman did 
indeed run afoul of the Fourth Amendment is often not 
resolved until years after the event. The “sanction” is 
particularly indirect when, as in No. 74-1222, the police 
go before a magistrale, who issues a warrant. Once the 
warrant issues, there is literally nothing more the police-
man can do in seeking to comply with the law. Impos-
ing an admittedly indirect “sanction” on the police officer 
in that instance is nothing less than sophisticated 
nonsense.

Despite this anomaly, the exclusionary rule now rests 
upon its purported tendency to deter police misconduct, 
United States n . Janis, ante, p. 433; United States v.
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Calandra, 414 U. S. 338, 347 (1974), although, as we 
know, the rule has long been applied to wholly good- 
faith mistakes and to purely technical deficiencies in 
warrants. Other rhetorical generalizations, \ including 
the “impérative of judicial integrity,” hâve not with- 
stood analysis as more and more critical appraisals of the 
rule’s operation hâve appeared. See, e. g., Oaks, Studying 
the Exclusionary Rule in Search and Seizure, 37 U. Chi. 
L. Rev. 665 (1970). Indeed, settled rules demonstrate 
that the “judicial integrity” rationalization is fatally 
flawed. First, the Court has refused to entertain daims 
that evidence was unlawfully seized unless the claimant 
could demonstrate that he had standing to press the 
contention. Alderman n . United States, 394 U. S. 165 
(1969). If he could not, the evidence, albeit secured in 
violation of the Fourth Amendment, is admissible. Sec-
ond, as one scholar has correctly observed :

“[I]t is difficult to accept the proposition that the 
exclusion of improperly obtained evidence is neces- 
sary for ‘judicial integrity’ when no such rule is ob-
served in other common law jurisdictions such as 
England and Canada, whose courts are otherwise 
regarded as models of judicial décorum and fair- 
ness.” Oaks, supra, at 669.

Despite its avowed deterrent objective, proof is lacking 
that the exclusionary rule, a purely judge-created device 
based on “hard cases,” serves the purpose of deterrence. 
Notwithstanding Herculean efforts, no empirical study 
has been able to demonstrate that the rule does in fact 
hâve any deterrent effect. In the face of dwindling sup-
port for the rule some would go so far as to extend it to 
civil cases. United States v. Janis, ante, p. 433.

To vindicate the continued existence of this judge- 
made rule, it is incumbent upon those who seek its ré-
tention—and surely its extension—to demonstrate that 
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it serves its declared deterrent purpose and to show that 
the results outweigh the rule’s heavy costs to rational 
enforcement of the criminal law. See, e. g., Killough v. 
United States, 114 U. S. App. D. C. 305, 315 F. 2d 241 
(1962). The burden rightly rests upon those who ask 
society to ignore trustworthy evidence of guilt, at the 
expense of setting obviously guilty criminals free to 
ply their trade.

In my view, it is an abdication of judicial responsi-
bility to exact such exorbitant costs from society purely 
on the basis of spéculative and unsubstantiated assump- 
tions. Judge Henry Friendly has observed:

“[T]he same authority that empowered the Court 
to supplément the [fourth] amendment by the ex-
clusionary rule a hundred and twenty-five years after 
its adoption, likewise allows it to modify that rule 
as the Cessons of expérience’ may teach.” The Bill 
of Rights as a Code of Criminal Procedure, 53 Calif. 
L. Rev. 929, 952-953 (1965).

In Bivens, I suggested that, despite its grave short- 
comings, the rule need not be totally abandoned until 
some meaningful alternative could be developed to pro- 
tect innocent persons aggrieved by police misconduct. 
With the passage of time, it now appears that the con-
tinued existence of the rule, as presently implemented, 
inhibits the development of rational alternatives. The 
reason is quite simple: Incentives for developing new 
procedures or remedies will remain minimal or non- 
existent so long as the exclusionary rule is retained in 
its présent form.

It can no longer be assumed that other branches of 
government will act while judges cling to this Draconian, 
discredited device in its présent absolutist form. Législa-
tures are unlikely to create statutory alternatives, or im-
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pose direct sanctions on errant police officers or on the 
public treasury by way of tort actions, so long as persons 
who commit serious crimes continue to reap the enor- 
mous and undeserved benefits of the exclusionary rule. 
And of course, by définition the direct beneficiaries of 
this rule can be none but persons guilty of crimes. With 
this extraordinary “remedy” for Fourth Amendment vio-
lations, however slight, inadvertent, or technical, légis-
latures might assume that nothing more should be done, 
even though a grave defect of the exclusionary rule is 
that it offers no relief whatever to victims of overzealous 
police work who never appear in court. Schaefer, The 
Fourteenth Amendment and Sanctity of the Person, 64 
Nw. U. L. Rev. 1, 14 (1969). And even if législatures 
were inclined to experiment with alternative remedies, 
they hâve no assurance that the judicially created rule 
will be abolished or even modified in response to such 
legislative innovations. The unhappy resuit, as I see it, 
is that alternatives will inevitably be stymied by rigid 
adhérence on our part to the exclusionary rule.. I ven- 
ture to predict that overruling this judicially contrived 
doctrine—or limiting its scope to egregious, bad-faith 
conduct—would inspire a surge of activity toward pro- 
viding some kind of statutory remedy for persons in- 
jured by police mistakes or misconduct.

The Court’s opinion today eloquently reflects some-
thing of the dismal social costs occasioned by the rule. 
Ante, at 489-491. As Mr . Justic e  White  correctly ob-
serves today in his dissent, the exclusionary rule consti- 
tutes a “senseless obstacle to arriving at the truth in 
many criminal trials.” Post, at 538. He also suggests 
that the rule be substantially modified “so as to prevent 
its application in those many circumstances where the 
evidence at issue was seized by an officer acting in the 
good-faith belief that his conduct comported with exist- 
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ing law and having reasonable grounds for this belief.” 
Ibid.

From its genesis in the desire to protect private papers, 
the exclusionary rule has now been carried to the point 
of potentially excluding from evidence the traditional 
corpus delicti in a murder or kidnaping case. See 
People v. Mitchell, 39 N. Y. 2d 173, 347 N. E. 2d 607, 
cert. denied, 426 U. S. 953 (1976). Cf. Külough v. United 
States, supra. Expansion of the reach of the exclusion-
ary rule has brought Cardozo’s grim prophecy in People 
v. Defore, 242 N. Y. 13, 24, 150 N. E. 585, 588 (1926), 
nearer to fulfillment:

“A room is searched against the law, and the body 
of a murdered man is found. If the place of dis- 
covery may not be proved, the other circumstances 
may be insufficient to connect the défendant with 
the crime. The privacy of the home has been in- 
fringed, and the murderer goes free. . . . We may 
not subject society to these dangers until the Légis-
lature has spoken with a clearer voice.”

Mr . Justice  Brennan , with whom Mr . Justice  Mar -
shall  concurs, dissenting.

The Court today holds “that where the State has pro- 
vided an opportunity for full and fair litigation of a 
Fourth Amendment claim, a state prisoner may not be 
granted fédéral habeas corpus relief on the ground that 
evidence obtained in an unconstitutional search or seizure 
was introduced at his trial.” Ante, at 494. To be sure, 
my Brethren are hostile to the continued vitality of the 
exclusionary rule as part and parcel of the Fourth 
Amendment’s prohibition of unreasonable searches and 
seizures, as today’s decision in United States v. Janis, 
ante, p. 433, confirms. But these cases, despite the veil 
of Fourth Amendment terminology employed by the 
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Court, plainly do not involve any question of the right of 
a défendant to hâve evidence excluded from use against 
him in his criminal trial when that evidence was seized 
in contravention of rights ostensibly secured1 by the 
Fourth and Fourteenth Amendments. Rather, they in-
volve the question of the availability of a fédéral forum 
for vindicating those federally guaranteed rights. To- 
day’s holding portends substantial éviscération of fédéral 
habeas corpus jurisdiction, and I dissent.

The Court’s opinion does not specify the particular 
basis on which it déniés fédéral habeas jurisdiction over 
daims of Fourth Amendment violations brought by state 
prisoners. The Court insists that its holding is based 
on the Constitution, see, e. g., ante, at 482, but in light 
of the explicit language of 28 U. S. C. § 22542 (signifi- 

11 say “ostensibly” secured both because it is clear that the Court 
has yet to make its final frontal assault on the exclusionary rule, 
and because the Court has recently moved in the direction of holding 
that the Fourth Amendment has no substantive content whatsoever. 
See, e. g., United States v. Martinez-Fuerte, post, at 567-569 
(Bre nn an , J., dissenting), and cases cited therein.

2Title 28 U. S. C. §2254 provides:
“§2254. State custody; remedies in State courts.

“(a) The Suprême Court, a Justice thereof, a circuit judge, or a 
district court shall entertain an application for a writ of habeas 
corpus in behalf of a person in custody pursuant to the judgment 
of a State court only on the ground that he is in custody in violation 
of the Constitution or laws or treaties of the United States.

“(b) An application for a writ of habeas corpus in behalf of a 
person in custody pursuant to the judgment of a State court shall 
not be granted unless it appears that the applicant has exhausted 
the remedies available in the courts of the State, or that there is 
either an absence of available State corrective process or the exist-
ence of circumstances rendering such process ineffective to protect 
the rights of the prisoner.

“(c) An applicant shall not be deemed to hâve exhausted the 
remedies available in the courts of the State, within the meaning 
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cantly not even mentioned by the Court), I can only 
présumé that the Court intends to be understood to hold 
either that respondents are not, as a matter of statutory 

of this section, if he has the right under the law of the State to raise, 
by any available procedure, the question presented.

“(d) In any proceeding instituted in a Fédéral court by an appli-
cation for a writ of habeas corpus by a person in custody pur- 
suant to the judgment of a State court, a détermination after a 
hearing on the merits of a factual issue, made by a State court 
of competent jurisdiction in a proceeding to which the applicant 
for the writ and the State or an officer or agent thereof were par-
ties, evidenced by a written finding, written opinion, or other re- 
liable and adéquate written indicia, shall be presumed to be correct, 
unless the applicant shall establish or it shall otherwise appear, 
or the respondent shall admit—

“(1) that the merits of the factual dispute were not resolved in the 
State court hearing;

“(2) that the factfinding procedure employed by the State court 
was not adéquate to afford a full and fair hearing ;

“(3) that the material facts were not adequately developed at 
the State court hearing;

“(4) that the State court lacked jurisdiction of the subject mat-
ter or over the person of the applicant in the State court proceeding ;

“(5) that the applicant was an indigent and the State court, in 
deprivation of his constitutional right, failed to appoint counsel to 
represent him in the State court proceeding;

“(6) that the applicant did not receive a full, fair, and adéquate 
hearing in the State court proceeding; or

“(7) that the applicant was otherwise denied due process of law 
in the State court proceeding;

“(8) or unless that part of the record of the State court proceed-
ing in which the détermination of such factual issue was made, 
pertinent to a détermination of the sufficiency of the evidence to 
support such factual détermination, is produced as provided for 
hereinafter, and the Fédéral court on a considération of such part 
of the record as a whole concludes that such factual détermination is 
not fairly supported by the record :
“And in an evidentiary hearing in the proceeding in the Fédéral 
court, when due proof of such factual détermination has been made,
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construction, “in custody in violation of the Constitu-
tion or laws . . . of the United States,” or that “ ‘considér-
ations of comity and concerns for the orderly administra-
tion of criminal justice,’ ” ante, at 478 n. Il,3 are sufficient

unless the existence of one or more of the circumstances respectively 
set forth in paragraphs numbered (1) to (7), inclusive, is shown by 
the applicant, otherwise appears, or is admitted by the respondent, 
or unless the court concludes pursuant to the provisions of para- 
graph numbered (8) that the record in the State court proceeding, 
considered as a whole, does not fairly support such factual déter-
mination, the burden shall rest upon the applicant to establish by 
convincing evidence that the factual détermination by the State court 
was erroneous.

“(e) If the applicant challenges the sufficiency of the evidence ad- 
duced in such State court proceeding to support the State court’s 
détermination of a factual issue made therein, the applicant, if able, 
shall produce that part of the record pertinent to a détermination 
of the sufficiency of the evidence to support such détermination. 
If the applicant, because of indigency or other reason is unable to 
produce such part of the record, then the State shall produce such 
part of the record and the Fédéral court shall direct the State to 
do so by order directed to an appropriate State official. If the 
State cannot provide such pertinent part of the record, then the 
court shall détermine under the existing facts and circumstances 
what weight shall be given to the State court s factual détermination.

“(f) A copy of the official records of the State court, duly certi- 
fied by the clerk of such court to be a true and correct copy of a 
finding, judicial opinion, or other reliable written indicia showing 
such a factual détermination by the State court shall be admissible 
in the Fédéral court proceeding.”

3 Title 28 U. S. C. § 2243 provides:
“§2243. Issuance of writ; return; hearing; decision.

“A court, justice or judge entertaining an application for a writ 
of habeas corpus shall forthwith award the writ or issue an order 
directing the respondent to show cause why the writ should not be 
granted, unless it appears from the application that the applicant or 
person detained is not entitled thereto.

“The writ, or order to show cause shall be directed to the person 
having, custody of the person detained. It shall be retumed within
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to allow this Court to rewrite jurisdictional statutes eri- 
acted by Congress. Neither ground of decision is tena-
ble; the former is simply illogical, and the latter is an 
arrogation of power committed solely to the Congress.

I
Much of the Court’s analysis implies that respondents 

are not entitled to habeas relief because they are not 
being unconstitutionally detained. Although purport- 
edly adhering to the principle that the Fourth and Four-
teenth Amendments “require exclusion” of evidence 
seized in violation of their commands, ante, at 481, the 
Court informs us that there has merely been a “view” 
in our cases that “the effectuation of the Fourth Amend-
ment . . . requires the granting of habeas corpus relief 
when a prisoner has been convicted in state court on the 
basis of evidence obtained in an illégal search or sei- 
zure . . . .” Ante, at 480-481.4 Applying a “balancing 

three days unless for good cause additional time, not exceeding 
twenty days, is allowed.

“The person to whom the writ or order is directed shall make a 
retum certifying the true cause of the détention.

“When the writ or order is returned a day shall be set for hear- 
ing, not more than five days after the return unless for good cause 
additional time is allowed.

“Unless the application for the writ and the return présent only 
issues of law the person to whom the writ is directed shall be re-
quired to produce at the hearing the body of the person detained.

“The applicant or the person detained may, under oath, deny any 
of the facts set forth in the return or allégé any other material facts.

“The return and ail suggestions made against it may be amended, 
by leave of court, before or after being filed.

“The court shall summarily hear and détermine the facts, and dis-
pose of the matter as law and justice require.”

4 See also, e. g., ante, at 486 (“The decision in Kaufman [v. United 
States, 394 U. S. 217 (1969),] is premised on the view that implé-
mentation of the Fourth Amendment also requires the considération 
of search-and-seizure claims upon collateral review of state convie-
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test,” see, e. g., ante, at 487-489, 489-490, 493-494, the 
Court then concludes that this “view” is unjustified and 
that the policies of the Fourth Amendment would not be 
implemented if claims to the benefits of the exclusionary 
rule were cognizable in collateral attacks on state-court 
convictions.5

Understandably the Court must purport to cast its 
holding in constitutional terms, because that avoids a 
direct confrontation with the incontrovertible facts that 
the habeas statutes hâve heretofore always been con-
strued to grant jurisdiction to entertain Fourth Amend-
ment claims of both state and fédéral prisoners, that 
Fourth Amendment principles hâve been applied in deci-
sions on the merits in numerous cases on collateral review 
of final convictions, and that Congress has legislatively 
accepted our interprétation of congressional intent as to

tions”) ; ante, at 489 (“The answer [to the question whether Fourth 
Amendment claims may be raised by state prisoners in fédéral 
habeas corpus proceedings] is to be found by weighing the utility 
of the exclusionary rule against the costs of extending it to collateral 
review of Fourth Amendment claims”); ante, at 493 (“[T]he 
additional contribution, if any, of the considération of search-and- 
seizure claims of state prisoners on collateral review is small in relation 
to the costs.. . . The view that the deterrence of Fourth Amendment 
violations would be furthered rests on the dubious assumption that 
law enforcement authorities would fear that fédéral habeas review 
might reveal flaws in a search or seizure that went undetected at 
trial and on appeal”) ; ante, at 494—495 (“In this context the contri-
bution of the exclusionary rule, if any, to the effectuation of the 
Fourth Amendment is minimal and the substantial sociétal costs of 
application of the rule persist with spécial force”).

5To the extent the Court is rendering a constitutional holding, 
there is obviously no distinction between claims brought by state 
prisoners under 28 U. S. C. § 2254 and those brought by fédéral 
prisoners under 28 U. S. C. § 2255. Thus, the Court overrules not 
only a long line of cases conceming availability of habeas relief for 
state prisoners, but also a similarly inveterate line of cases concerning 
availability of counterpart § 2255 relief for fédéral prisoners.
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the necessary scope and function of habeas relief. In- 
deed, the Court reaches its resuit without explicitly over- 
ruling any of our plethora of precedents inconsistent with 
that resuit or even discussing principles of stare decisis. 
Rather, the Court asserts, in essence, that the Justices 
joining those prier decisions or reaching the merits of 
Fourth Amendment daims simply overlooked the obvious 
constitutional dimension to the problem in adhering to 
the “view” that granting collateral relief when state 
courts erroneously décidé Fourth Amendment issues 
would effectuate the principles underlying that Amend- 
ment.6 But, shom of the rhetoric of “interest balancing” 

6 Mr. Justice Black, dissenting in Kaufman v. United States, 394 
U. S. 217 (1969), argued that in light of his view of the purposes 
of the exclusionary rule Fourth Amendment daims should not, as a 
matter of statutory construction, be cognizable on fédéral habeas. 
However, he never made the suggestion, apparently embraced by 
the Court today, that such daims cannot as a constitutional matter 
be entertained on habeas jurisdiction, even though Congress fash- 
ioned that jurisdiction at least in part to compensate for the 
inadequacies inhérent in our certiorari jurisdiction on direct review. 
Cf. ante, at 481 n. 15, and 490. Indeed, Kaufman did not ignore the 
dissenting Justices’ arguments; rather, it noted that habeas juris-
diction, apart from any effect on police behavior, serves the inde- 
pendent function of “insur [ing] the integrity of proceedings at and 
before trial where constitutional rights are at stake.” 394 U. S., at 
225. See also infra, at 519-522. As to the argument that our prior 
cases do not résolve the issue decided today because “only in the most 
exceptional cases will we consider issues not raised in the pétition,” 
see ante, at 481 n. 15, that claim is only valid to the extent the issue 
is one of construing congressional intent as to when, with respect to 
cases properly within the district court’s power to grant relief, 
habeas relief should nevertheless be denied as a matter of discré-
tion. But to the extent a person against whom unconstitutionally’ 
seized evidence was admitted at trial after a full and fair hearing is 
not “in custody in violation of the Constitution,” there would be 
no jurisdiction even to entertain a habeas pétition, see n. 2, supra, 
and such subject-matter-jurisdiction questions are always open— 
and must be resolved—at any stage of fédéral litigation. See, e. g.,
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used to obscure what is at stake in this case, it is évident 
that today’s attempt to rest the decision on the Constitu-
tion must fail so long as Mapp v. Ohio, 367 U. S. 643 
(1961), remains undisturbed.

Under Mapp, as a matter of fédéral constitutional law, 
a state court must exclude evidence from the trial of an 
individual whose Fourth and Fourteenth Amendment 
rights were violated by a search or seizure that directly 
or indirectly resulted in the acquisition of that evidence. 
As United States v. Calandra, 414 U. S. 338, 347 (1974), 
reaffirmed, “evidence obtained in violation of the Fourth 
Amendment cannot be used in a criminal proceeding 
against the victim of the illégal search and seizure.” 7 
When a state court admits such evidence, it has com-
mitted a constitutional error, and unless that error is 
harmless under fédéral standards, see, e. g., Chapman v. 
California, 386 U. S. 18 (1967), it follows ineluctably 
that the défendant has been placed “in custody in viola-
tion of the Constitution” within the compréhension of 
28 U. S. C. § 2254. In short, it escapes me as to what 
logic can support the assertion that the defendant’s un-
constitutional confinement obtains during the process of 
direct review, no matter how long that process takes,8 

Louisvüle & Nashvïlle R. Co. v. Mottley, 211 U. S. 149 (1908) ; Fed. 
Rule Civ. Proc. 12 (h). It borders on the incredible to suggest that 
so many Justices for so long merely “assumed” the answer to such 
a basic jurisdictional question.

7 See also 414 U. S., at 351, noting “inadmissibility of the illegally 
seized evidence in a subséquent criminal prosecution of the search 
victim.”

8 Only once does the Court advert to any temporal distinction 
between direct review and collateral review as a possible reason for 
precluding the raising of Fourth Amendment daims during the 
former and not during the latter proceedings. See ante, at 493 
(arguing that deterrence would not be “enhanced” by the risk 
“that a conviction obtained in state court and affirmed on direct 
review might be overtumed in collateral proceedings often occurring 
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but that the unconstitutionality then suddenly dissipâtes 
at the moment the claim is asserted in a collateral attack 
on the conviction.

The only conceivable rationale upon which the Court’s 
“constitutional” thesis might rest is the statement that 
“the [exclusionary] rule is not a personal constitutional 
right. . . . Instead, The rule is a judicially created 
remedy designed to safeguard Fourth Amendment rights 
generally through its deterrent effect.’ ” Ante, at 486, 
quoting United States v. Calandra, supra, at 348. 
Although my dissent in Calandra rejected, in light of con- 
trary decisions establishing the rôle of the exclusionary 
rule, the premise that an individual has no constitutional 
right to hâve unconstitutionally seized evidence excluded 
from ail use by the government, I need not dispute that 
point here.9 For today’s holding is not logically defens- 
ible even under Calandra. However the Court reinter- 
prets Mapp, and whatever the rationale now attributed 
to Mapp’s holding or the purpose ascribed to the exclu-
sionary rule, the prevailing constitutional rule is that un- 
constitutionally seized evidence cannot be admitted in 
the criminal trial of a person whose fédéral constitutional 
rights were violated by the search or seizure. The erro- 
neous admission of such evidence is a violation of the 
Fédéral Constitution—Mapp inexorably means at least 
this much, or there would be no basis for applying the 
exclusionary rule in state criminal proceedings—and an 

years after the incarcération of the défendant”), Of course, it is 
difficult to see how the Court could constitutionalize any such 
asserted temporal distinctions, particularly in light of the differential 
speed with which criminal cases proceed even on direct appeal.

9 It is unnecessary here to expand upon my reasons for disagree- 
ment, which are stated fully in my dissents in United States v. 
Calandra, 414 U. S., at 355-367, and United States v. Peltier, 422 
U. S. 531, 550-562 (1975).
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accused against whom such evidence is admitted has 
been convicted in dérogation of rights mandated by, and 
is “in custody in violation of,” the Constitution of the 
United States. Indeed, since state courts violate the 
strictures of the Fédéral Constitution by admitting such 
evidence, then even if fédéral habeas review did not di- 
rectly effectuate Fourth Amendment values, a proposition 
I deny, that review would nevertheless serve to effectuate 
what is concededly a constitutional principle concerning 
admissibility of evidence at trial.

The Court, assuming without deciding that respondents 
were convicted on the basis of unconstitutionally obtained 
evidence erroneously admitted against them by the state 
trial courts, acknowledges that respondents had the right 
to obtain a reversai of their convictions on appeal in the 
state courts or on certiorari to this Court. Indeed, since 
our rules relating to the time limits for applying for 
certiorari in criminal cases are nonjurisdictional, certio-
rari could be granted respondents even today and their 
convictions could be reversed despite today’s decisions. 
See also infra, at 533-534. And the basis for reversing 
those convictions would of course hâve to be that the 
States, in rejecting respondents’ Fourth Amendment 
daims, had deprived them of a right in dérogation of the 
Fédéral Constitution. It is simply inconceivable that 
that constitutional deprivation suddenly vanishes after 
the appellate process has been exhausted. And as be-
tween this Court on certiorari, and fédéral district courts 
on habeas, it is for Congress to décidé what the most effi- 
cacious method is for enforcing fédéral constitutional 
rights and asserting the primacy of fédéral law. See 
infra, at 522, 525-530. The Court, however, simply ig-
nores the settled principle that for purposes of adjudicat- 
ing constitutional daims Congress, which has the power 
to do so under Art. III of the Constitution, has effectively 
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cast the district courts sitting in habeas in the rôle of 
surrogate Suprême Courts.10

Today’s opinion itself starkly exposes the illogic of 
the Court’s seeming premise that the rights recognized

10 The failure to confront this fact forthrightly is obviously a 
core defect in the Court’s analysis. For to the extent Congress 
has accorded the fédéral district courts a rôle in our constitutional 
scheme functionally équivalent to that of the Suprême Court with 
respect to review of state-court resolutions of fédéral constitutional 
claims, it is évident that the Court’s direct/collateral review dis-
tinction for constitutional purposes simply collapses. Indeed, logi- 
cally extended, the Court’s analysis, which basically tums on the 
fact that law enforcement officiais cannot anticipate a second court’s 
finding constitutional errors after one court has fully and fairly 
adjudicated the claim and found it to be meritless, would preclude 
any Suprême Court review on direct appeal or even state appellate 
review if the trial court fairly addressed the Fourth Amendment 
claim on the merits. The proposition is certainly frivolous if 
Mapp is constitutionally grounded; yet such is the essential thrust 
of the Court’s view that the unconstitutional admission of evidence 
is tolerable merely because police officiais cannot be deterred from 
unconstitutional conduct by the possibility that a favorable “admis-
sion” decision would be followed by an unfavorable “exclusion” 
decision.

The Court’s arguments respecting the cost/benefit analysis of 
applying the exclusionary rule on collateral attack also hâve no 
merit. For ail of the “costs” of applying the exclusionary rule on 
habeas should already hâve been incurred at the trial or on direct 
review if the state court had not misapplied fédéral constitutional 
principles. As such, these “costs” were evaluated and deemed to 
be outweighed when the exclusionary rule was fashioned. The only 
proper question on habeas is whether fédéral courts, acting under 
congressional directive to hâve the last say as to enforcement of 
fédéral constitutional principles, are to permit the States free enjoy- 
ment of the fruits of a conviction which by définition were only 
obtained through violations of the Constitution as interpreted in 
Mapp. And as to the question whether any “educative” function 
is served by such habeas review, see ante, at 493, today’s decision 
will certainly provide a lesson that, tragically for an individual’s
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in Mapp somehow suddenly evaporate after ail direct ap- 
peals are exhausted. For the Court would not bar as-
sertion of Fourth Amendment daims on habeas if the

constitutional rights, will not be lost on state courts. See infra, 
at 530-533.

Another line of analysis exposes the fallacy of treating today’s 
holding as a constitutional decision. Constitutionally, no barrier 
precludes a state défendant from immediately seeking a fédéral 
court’s injunction against any state use of unconstitutionally seized 
evidence against him at trial. However, équitable principles hâve 
operated to foreclose cutting short the normal initial adjudication of 
such constitutional defenses in the course of a criminal prosecution, 
Dombrowski n . Pfister, 380 U. S. 479, 485 n. 3 (1965), subject to 
ultimate fédéral review either on direct review or collaterally through 
habeas. See also, e. g., Younger v. Harris, 401 U. S. 37 (1971). 
Moreover, considérations of comity, now statutorily codified as the 
exhaustion requirement of § 2254, and not lack of power, dictate 
that fédéral habeas review be delayed pending the initial state-court 
détermination. But delay only was the price, “else a rule of timing 
would become a rule circumscribing the power of the fédéral courts 
on habeas, in défiance of unmistakable congressional intent.” Fay 
n . Noia, 372 U. S. 391, 420 (1963) ; see id., at 417-426. The Court 
today, however, couverts this doctrine dictating the timing of fédéral 
review into a doctrine precluding fédéral review, see Francis v. 
Henderson, 425 U. S. 536, 542 (1976) (Bre nn an , J., dissenting) ; 
such action is in keeping with the regrettable recent trend of barring 
the fédéral courthouse door to individuals with meritorious claims. 
See, e. g., Warth v. Seldin, 422 U. S. 490 (1975) ; Rizzo v. Goode, 423 
U. S. 362 (1976); Simon v. Eastern Kentucky Welfare Rights Org., 
426 U. S. 26 (1976). Although the fédéral courts could hâve 
been the forum for the initial “opportunity for a full and fair 
hearing” of Fourth Amendment claims of state prisoners that the 
Court finds constitutionally sufficient, nonconstitutional concems 
dictated temporary abstention; but having so abstained, fédéral 
courts are now ousted by this Court from ever determining the 
claims, since the courts to which they initially deferred are ail that 
this Court deems necessary for protecting rights essential to prés-
ervation of the Fourth Amendment. Such hostility to fédéral juris-
diction to redress violations of rights secured by the Fédéral Con-
stitution, despite congressional conferrai of that jurisdiction, is 
profoundly disturbing.
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défendant was not accorded “an opportunity for full and 
fair litigation of his claim in the state courts.” Ante, at 
469. See also ante, at 480, quoting Schneckloth v. Bus- 
tamonte, 412 U. S. 218, 250 (1973) (Powell , J., concur-
ring) ; ante, at 482, 486, 489-490, 493—494, and n. 37. 
But this “exception” is impossible if the Court really 
means that the “rule” that Fourth Amendment daims 
are not cognizable on habeas is constitutionally based. 
For if the Constitution mandates that “rule” because it 
is a “dubious assumption that law enforcement author- 
ities would fear that fédéral habeas review might reveal 
flaws in a search or seizure that went undetected at trial 
and on appeal,” ante, at 493, is it not an equally “dubi-
ous assumption” that those same police officiais would 
fear that fédéral habeas review might reveal that the 
state courts had denied the défendant an opportunity 
to hâve a full and fair hearing on his claim that 
went undetected at trial and on appeal? 11 And to the 
extent the Court is making the un justifiable assump-
tion that our certiorari jurisdiction is adéquate to cor-
rect “routine” condonation of Fourth Amendment vi-
olations by state courts, surely it follows a fortiori that 
our jurisdiction is adéquate to redress the “egregious” 
situation in which the state courts did not even accord 
a fair hearing on the Fourth Amendment claim. The 
“exception” thus may appear to make the holding more 
palatable, but it merely highlights the lack of a “consti-
tutional” rationale for today’s constriction of habeas 
jurisdiction.

The Court adhères to the holding of Mapp that the 
Constitution “require [d] exclusion” of the evidence ad- 
mitted at respondents’ trials. Ante, at 481. However, 

11 In arguing in the Court’s “deterrence” idiom, I emphasize that 
I am accepting the Court’s assumptions conceming the purposes of 
the exclusionary rule only to demonstrate that, on its own promises, 
today’s decision is unsupportable.
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the Court holds that the Constitution “does not require” 
that respondents be accorded habeas relief if they were 
accorded “an opportunity for full and fair litigation of 
[their] Fourth Amendment claim[s]” in state courts. 
Ante, at 482; see also ante, at 495 n. 37. Yet once the 
Constitution was interpreted by Mapp to require exclu-
sion of certain evidence at trial, the Constitution became 
irrelevant to the manner in which that constitutional 
right was to be enforced in the fédéral courts; that 
inquiry is only a matter of respecting Congress’ allocation 
of fédéral judicial power between this Court’s appellate 
jurisdiction and a fédéral district court’s habeas jurisdic- 
tion. Indeed, by conceding that today’s “decision does 
not mean that the fédéral [district] court lacks jurisdic-
tion over [respondents’] claim[s],” ibid., the Court ad- 
mits that respondents hâve sufficiently alleged that they 
are “in custody in violation of the Constitution” 
within the meaning of § 2254 and that there is 
no “constitutional” rationale for today’s holding. 
Rather, the constitutional “interest balancing” approach 
to this case is untenable, and I can only view the consti-
tutional garb in which the Court dresses its resuit as a 
disguise for rejection of the longstanding principle that 
there are no “second class” constitutional rights for pur- 
poses of fédéral habeas jurisdiction; it is nothing less 
than an attempt' to provide a veneer of respectability 
for an obvious usurpation of Congress’ Art. III power 
to delineate the jurisdiction of the fédéral courts.

II
Therefore, the real ground of today’s decision—a 

ground that is particularly troubling in light of its por-
tent for habeas jurisdiction generally—is the Court’s 
novel reinterpretation of the habeas statutes; this would 
read the statutes as requiring the district courts rou- 
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tinely to deny habeas relief to prisoners “in custody in 
violation of the Constitution or laws . . . of the United 
States” as a matter of judicial “discrétion”—a “discré-
tion” judicially manufactured today contrary to the ex-
press statutory language—because such daims are “dif-
ferent in kind” from other constitutional violations in 
that they “do not ‘impugn the integrity of the fact-find- 
ing process,’ ” ante, at 479, and because application of 
such constitutional strictures “often frees the guilty.” 
Ante, at 490. Much in the Court’s opinion suggests that 
a construction of the habeas statutes to deny relief for 
non-“guilt-related” constitutional violations, based on 
this Court’s vague notions of comity and federalism, see, 
e. g., ante, at 478 n. 11, is the actual premise for today’s 
decision, and although the Court attempts to bury its 
underlying premises in footnotes, those premises mark this 
case as a harbinger of future éviscérations of the habeas 
statutes that plainly does violence to congressional power 
to frame the statutory contours of habeas juridiction.12 
For we are told that “[r]esort to habeas corpus, especially 
for purposes other than to assure that no innocent person 
suffers an unconstitutional loss of liberty, results in seri- 
ous intrusions on values important to our System of gov- 
ernment,” including waste of judicial resources, lack of 
finality of criminal convictions, friction between the féd-
éral and state judiciaries, and incursions on “federalism.” 
Ante, at 491 n. 31. We are told that fédéral détermination 
of Fourth Amendment daims merely involves “an issue 
that has no bearing on the basic justice of [the defend- 

12 For proof that my fears concerning the precedential use to 
which today’s opinion will be put are not groundless, see, e. g., 
Francis v. Henderson, 425 U. S. 536 (1976), and Estelle v. Williams, 
425 U. S. 501 (1976), which illustrate the Court’s willingness to 
construe the habeas statutes so as to cabin the scope of habeas 
relief for criminal défendants.
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ant’s] incarcération,” ante, at 492 n. 31, and that “the 
ultimate question [in the criminal process should invari- 
ably be] guilt or innocence.” Ante, at 490; see also ante, 
at 491 n. 30; ante, at 490, quoting Kaufman v. United 
States, 394 U. S. 217, 237 (1969) (Black, J., dissenting). 
We are told that the “policy arguments” of respondents to 
the effect that fédéral courts must be the ultimate arbiters 
of fédéral constitutional rights, and that our certiorari 
jurisdiction is inadéquate to perform this task, “stem 
from a basic mistrust of the state courts as fair and 
competent forums for the adjudication of fédéral con-
stitutional rights”; the Court, however, finds itself “un- 
willing to assume that there now exists a general lack of 
appropriate sensitivity to constitutional rights in the 
trial and appellate courts of the several States,” and 
asserts that it is “unpersuaded” by “the argument that 
fédéral judges are more expert in applying fédéral con-
stitutional law” because “there is ‘no intrinsic reason 
why the fact that a man is a fédéral judge should make 
him more competent, or conscientious, or learned with 
respect to the [considération of Fourth Amendment 
daims] than his neighbor in the state courthouse.’ ” 
Ante, at 493-494, n. 35. Finally, we are provided a revi- 
sionist history of the genesis and growth of fédéral habeas 
corpus jurisdiction. Ante, at 474—482 (Part II). If 
today’s decision were only that erroneous state-court 
resolution of Fourth Amendment daims did not render 
the defendant’s résultant confinement “in violation of the 
Constitution,” these pronouncements would hâve been 
wholly irrelevant and unnecessary. I am therefore jus- 
tified in apprehending that the groundwork is being laid 
today for a drastic withdrawal of fédéral habeas jurisdic-
tion, if not for ail grounds of alleged unconstitutional dé-
tention, then at least for daims—for example, of double 
jeopardy, entrapment, self-incrimination, Miranda viola-
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tions, and use of invalid identification procedures13—that 
this Court later décidés are not “guilt related.”

To the extent the Court is actually premising its hold-
ing on an interprétation of 28 U. S. C. § 2241 or § 2254, 
it is overruling the heretofore settled principle that féd-
éral habeas relief is available to redress any déniai of as- 
serted constitutional rights, whether or not déniai of the 
right affected the truth or fairness of the factfinding 
process. As Mr . Justice  Powell  recognized in propos- 
ing that the Court re-evaluate the scope of habeas relief 
as a statutory matter in Schneckloth v. Bustamonte, 412 
U. S., at 251 (concurring opinion), “on pétition for 
habeas corpus or collateral review filed in a fédéral dis-
trict court, whether by state prisoners under 28 U. S. C. 
§ 2254 or fédéral prisoners under § 2255, the présent rule 
is that Fourth Amendment claims may be asserted and 
the exclusionary rule must be applied in precisely the 
same manner as on direct review.” This Court has on 
numerous occasions accepted jurisdiction over collateral 
attacks by state prisoners premised on Fourth Amend-
ment violations, often over dissents that as a statutory 
matter such claims should not be cognizable. See, e. g., 
Lejkowitz v. Newsome, 420 U. S. 283, 291-292, and nn. 8, 
9 (1975) ; Cardwell v. Lewis, 417 U. S. 583 (1974) ; Cady 
v. Dombrowski, 413 U. S. 433 (1973) ; Adams v. Williams, 
407 U. S. 143 (1972) ; Whiteley v. Warden, 401 U. S. 560 
(1971) ; Chambers v. Maroney, 399 U. S. 42 (1970) ; Har-

13 Others might be claims of official surveillance of attorney-client 
communications, govemment acquisition of evidence through uncon- 
scionable means, see, e. g., Rochin v. California, 342 U. S. 165 
(1952), déniai of the right to a speedy trial, government administra-
tion of a “truth sérum,” see Townsend v. Sain, 372 U. S. 293 (1963), 
déniai of the right to jury trial, see Ludwig v. Massachusetts, 427 
U. S. 618, 627 n. 3 (1976), or the obtaining of convictions under 
statutes that contravene First Amendment rights when a properly 
drawn statute could hâve been applied to the particular defendant’s 
conduct.
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ris v. Nelson, 394 U. S. 286 (1969) ; Mancusi v. DeForte, 
392 U. S. 364 (1968) ; Carafas v. LaVallee, 391 U. S. 234 
(1968) ; Warden v. Hayden, 387 U. S. 294 (1967). Con-
sidération of the merits in each of these decisions reaf- 
firmed the unrestricted scope of habeas jurisdiction, but 
each decision must be deemed overruled by today’s 
holding.14

Fédéral habeas corpus review of Fourth Amendment 
daims of state prisoners was merely one manifestation 
of the principle that “conventional notions of finality in 
criminal litigation cannot be permitted to defeat the 
manifest fédéral policy that fédéral constitutional rights 
of personal liberty shall not be denied without the fullest 
opportunity for plenary fédéral judicial review.” Fay 
n . Noia, 372 U. S. 391, 424 (1963) . This Court’s prece-
dents hâve been “premised in large part on a récognition 
that the availability of collateral remedies is necessary 
to insure the integrity of proceedings at and before trial 
where constitutional rights are at stake. Our decisions 
leave no doubt that the fédéral habeas remedy extends 

14 The overruling of Lefkowitz v. Newsome, decided only last 
Term, is particularly ironie. That case held that a state défendant 
could file a fédéral habeas corpus pétition asserting Fourth Amend-
ment claims, despite a subséquent guilty plea, when the State pro-
vided for appellate review of those claims. Three Justices dissented 
and would hâve held, as a statutory matter, that Fourth Amend-
ment claims are not cognizable on fédéral habeas, but none sug-
gested the “constitutional” thesis embraced by the Court as the 
ostensible ratio decidendi for today’s cases.

Although the Court does not expressly overrule Kaufman v. 
United States, 394 U. S. 217 (1969), and its progeny involving 
collateral review of Fourth Amendment claims of fédéral prisoners 
(indeed, the Court accomplishes today’s results without expressly 
overruling or distinguishing any of our diametrically contrary prece-
dents), Kaufman obviously does not survive. This tactic has 
become familiar in earlier decisions this Term. See, e. g., Hudgens 
v. NLRB, 424 U. S. 507 (1976); Francis v. Henderson, 425 U. S. 
536 (1976); Greer v. Spock, 424 U. S. 828 (1976).
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to state prisoners alleging that unconstitutionally ob- 
tained evidence was admitted against them at trial.” 
Kaufman v. United States, 394 U. S., at 225. Some 
of those decisions explicitly considered and rejected the 
“policies” referred to by the Court, ante, at 491-492, n. 31. 
E. g., Brown v. Allen, 344 U. S. 443 (1953); Fay v. 
Noia, supra; Kaufman v. United States, supra. There 
were no “assumptions” with respect to the construction 
of the habeas statutes, but reasoned decisions that those 
policies were an insufficient justification for shutting the 
fédéral habeas door to litigants with fédéral constitu-
tional claims in light of such countervailing considérations 
as “the necessity that fédéral courts hâve the Tast say’ 
with respect to questions of fédéral law, the inadequacy 
of state procedures to raise and preserve fédéral claims, 
the concern that state judges may be unsympathetic to 
federally created rights, [and] the institutional con- 
straints on the exercise of this Court’s certiorari jurisdic- 
tion to review state convictions,” 394 U. S., at 225-226, 
as well as the fondamental belief “that adéquate pro-
tection of constitutional rights relating to the criminal 
trial process requires the continuing availability of a 
mechanism for relief.” Id., at 226. See generally, e. g., 
Fay v. Noia, supra; Townsend v. Sain, 372 U. S. 293 
(1963). As Mr. Justice Harlan, who had dissented from 
many of the cases initially construing the habeas stat-
utes, readily recognized, habeas jurisdiction as heretofore 
accepted by this Court was “not only concerned with 
those rules which substantially affect the fact-finding 
apparatus of the original trial. Under the prevailing no-
tions, Kaufman v. United States, supra, at 224-226, the 
threat of habeas serves as a necessary additional incen-
tive for trial and appellate courts throughout the land 
to conduct their proceedings in a manner consistent 
with established constitutional standards.” Desist N.
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United States, 394 U. S. 244, 262-263 (1969) (dissent- 
ing) (emphasis supplied). The availability of collateral 
review assures “that the lower fédéral and state courts 
toe the constitutional line.” Id., at 264. “[H]abeas 
lies to inquire into every constitutional defect in any 
criminal trial, where the petitioner remains ‘in custody’ 
because of the judgment in that trial, unless the error 
committed was knowingly and deliberately waived or 
constitutes mere harmless error. That seems to be the 
implicit premise of Brown v. Allen, supra, and the clear 
purport of Kaufman v. United States, supra. . . . The 
primary justification given by the Court for extending 
the scope of habeas to ail alleged constitutional errors is 
that it provides a quasi-appellate review function, forc-
ing trial and appellate courts in both the fédéral and 
state System to toe the constitutional mark.” Mackey 
n . United States, 401 U. S. 667, 685-687 (1971) (opinion 
of Harlan, J.). See also Brown v. Allen, supra, at 
508 (opinion of Frankfurter, J.) (“[N]o binding weight 
is to be attached to the State détermination. The con- 
gressional requirement is greater. The State court can- 
not hâve the last say when it, though on fair considéra-
tion of what procedurally may be deemed faimess, may 
hâve misconceived a fédéral constitutional right”); Fay 
n . Noia, supra, at 422. In effect, habeas jurisdiction is 
a deterrent to unconstitutional actions by trial and appel-
late judges, and a safeguard to ensure that rights secured 
under the Constitution and fédéral laws are not merely 
honored in the breach. “ [I]ts function has been to pro-
vide a prompt and efîicacious remedy for whatever society 
deems to be intolérable restraints.” Id., at 401-402. 
“[T]he historical rôle of the writ of habeas corpus [is 
that of] an effective and impérative remedy for déten-
tions contrary to fundamental law.” Id., at 438.

At least since Brown v. Allen, supra, détention emanat- 



522 OCTOBER TERM, 1975

Bre nna n , J., dissenting 428 U. S.

ing from judicial proceedings in which constitutional 
rights were denied has been deemed “contrary to funda- 
mental law,” and ail constitutional claims hâve thus been 
cognizable on fédéral habeas corpus. There is no foun- 
dation in the language or history of the habeas statutès 
for discriminating between types of constitutional trans-
gressions, and efforts to relegate certain categories of 
claims to the status of “second-class rights” by exclud- 
ing them from that jurisdiction hâve been repulsed.15 
Today’s opinion, however, marks the triumph of those 
who hâve sought to establish a hierarchy of constitutional 
rights, and to deny for ail practical purposes a fédéral 
forum for review of those rights that this Court deems 
less worthy or important. Without even paying the 
slightest deference to principles of stare decisis or ac- 
knowledging Congress’ failure for two décades to alter 
the habeas statutès in light of our interprétation of 
congressional intent to render ail fédéral constitutional 
contentions cognizable on habeas, the Court today re- 
writes Congress’ jurisdictional statutès as heretofore con- 
strued and bars access to fédéral courts by state prisoners 
with constitutional claims distasteful to a majority of my 
Brethren. But even ignoring principles of stare decisis 
dictating that Congress is the appropriate vehicle for 
embarking on such a fundamental shift in the jurisdiction 
of the fédéral courts, I can find no adéquate justification 
elucidated by the Court for concluding that habeas relief 
for ail fédéral constitutional claims is no longer compelled 
under the reasoning of Brown, Fay, and Kaufman.

I would address the Court’s concerns for effective utili- 

15 My Brother Whi te ’s hypothesis of two confederates in crime, 
see post, at 536-537, fully demonstrates the type of discrimination 
that Congress clearly sought to avoid if, ont of the full universe of 
constitutional rights, certain rights could be vindicated only by 
resort to this Court’s certiorari jurisdiction.
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zation of scarce judicial resources, finality principles, fed- 
eral-state friction, and notions of “federalism” only long 
enough to note that such concerns carry no more force 
with respect to non-“guilt-related” constitutional daims 
than they do with respect to daims that affect the accu- 
racy of the factfinding process. Congressional conferral 
of fédéral habeas jurisdiction for the purpose of enter- 
taining pétitions from state prisoners necessarily mani- 
fested a conclusion that such concerns could not be con- 
trolling, and any argument for discriminating among 
constitutional rights must therefore dépend on the nature 
of the constitutional right involved.

The Court, focusing on Fourth Amendment rights as it 
must to justify such discrimination, thus argues that ha-
beas relief for non-“guilt-related” constitutional daims is 
not mandated because such daims do not affect the “basic 
justice” of a defendant’s détention, see ante, at 492 n. 
31 ; this is presumably because the “ultimate goal” of the 
criminal justice System is “truth and justice.” E. g., 
ante, at 490, and 491 n. 30.16 This denigration of consti-
tutional guarantees and constitutionally mandated proce-
dures, relegated by the Court to the status of mere utili- 
tarian tools, must appall citizens taught to expect judicial 
respect and support for their constitutional rights. Even 
if punishment of the “guilty” were society’s highest 
value—and procédural safeguards denigrated to this 
end—in a constitution that a majority of the Members 
of this Court would prefer, that is not the ordering of 
priorities under the Constitution forged by the Framers, 
and this Court’s sworn duty is to uphold that Constitu-

10 The Court also notes that “attention . . . [is] diverted” when 
trial courts address exclusionary rule issues, ante, at 490, and with 
the resuit that application of the rule “often frees the guilty.” 
Ibid. Of course, these “arguments” are true with respect to 
every constitutional guarantee goveming administration of the crim-
inal justice System.
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tion and not to frame its own. The procédural safe- 
guards mandated in the Framers’ Constitution are not 
admonitions to be tolerated only to the extent they serve 
functional purposes that ensure that the “guilty” are 
punished and the “innocent” freed ; rather, every guaran- 
tee enshrined in the Constitution, our basic charter and 
the guarantor of our most precious liberties, is by it en- 
dowed with an independent vitality and value, and this 
Court is not free to curtail those constitutional guaran- 
tees even to punish the most obviously guilty. Partic- 
ular constitutional rights that do not affect the fairness 
of factfinding procedures cannot for that reason be de- 
nied at the trial itself. What possible justification then 
can there be for denying vindication of such rights on 
fédéral habeas when state courts do deny those rights 
at trial? To sanction disrespect and disregard for the 
Constitution in the name of protecting society from law- 
breakers is to make the government itself lawless and 
to subvert those values upon which our ultimate freedom 
and liberty dépend.17 “The history of American freedom 

17 “Expérience should teach us to be most on our guard to protect 
liberty when the Government’s purposes are beneficent. Men bom 
to freedom are naturally alert to repel invasion of their liberty by 
evil-minded rulers. The greatest dangers to liberty lurk in insidious 
encroachment by men of zeal, well-meaning but without understand- 
ing.” Olmstead v. United States, 277 U. S. 438, 479 (1928) 
(Brandeis, J., dissenting). See also id., at 483, 485.

“We are duly mindful of the reliance that society must place for 
achieving law and order upon the enforcing agencies of the criminal 
law. But insistence on observance by law officers of traditional fair 
procédural requirements is, from the long point of view, best calcu- 
lated to contribute to that end. However mu ch in a particular case 
insistence upon such rules may appear as a technicality that inures 
to the benefit of a guilty person, the history of the criminal law 
proves that tolérance of short-cut methods in law enforcement 
impairs its enduring effectiveness.” Miller v. United States, 357 
U. S. 301, 313 (1958). See also Boyd v. United States, 116 U. S.
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is, in no small measure, the history of procedure,” Malin-
ski v. New York, 324 U. S. 401, 414 (1945) (opinion of 
Frankfurter, J.), and as Mr. Justice Holmes so succinctly 
reminded us, it is “a less evil that some criminals should 
escape than that the Government should play an ignoble 
part.” Olmstead v. United States, 277 U. S. 438, 470 
(1928) (dissenting opinion). “[I]t is an abuse to deal 
too casually and too lightly with rights guaranteed by the 
Fédéral Constitution, even though they in volve limita-
tions upon State power and may be invoked by those 
morally unworthy.” Brown v. Allen, 344 U. S., at 498 
(opinion of Frankfurter, J.). Enforcement of fédéral 
constitutional rights that redress constitutional viola-
tions directed against the “guilty” is a particular func- 
tion of fédéral habeas review, lest judges trying the 
“morally unworthy” be tempted not to execute the 
suprême law of the land. State judges popularly elected 
may hâve difficulty resisting popular pressures not ex- 
perienced by fédéral judges given lifetime tenure de- 
signed to immunize them from such influences, and the 
fédéral habeas statutes reflect the congressional judg-
ment that such detached fédéral review is a salutary 
safeguard against any détention of an individual “in vio-
lation of the Constitution or laws . . . of the United 
States.”

Fédéral courts hâve the duty to carry out the congres-

616, 635 (1886) ; Weeks v. United States, 232 U. S. 383, 392-394 
(1914).

The Court asserts that “the hyperbole of the dissenting opinion 
is misdirected,” ante, at 495 n. 37, but I take seriously this Court’s 
continuing incursions on constitutionally guaranteed rights. “[IJlle- 
gitimate and unconstitutional practices get their first footing in that 
way, namely, by silent approaches and slight déviations from legal 
modes of procedure. ... It is the duty of courts to be watchful 
for the constitutional rights of the citizen, and against any stealthy 
encroachments thereon.” Boyd n . United States, supra, at 635. 
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sionally assigned responsibility to shoulder the ultimate 
burden of adjudging whether détentions violate fédéral 
law, and today’s decision substantially abnegates that 
duty. The Court does not, because it cannot, dispute 
that institutional constraints totally preclude any possi- 
bility that this Court can adequately oversee whether 
state courts hâve properly applied fédéral law,18 and does 
not controvert the fact that fédéral habeas jurisdiction is 
partially designed to ameliorate that inadequacy. Thus, 
although I fully agréé that state courts “hâve a constitu-
tional obligation to safeguard Personal liberties and to 
uphold fédéral law,” and that there is no “general lack of 
appropriate sensitivity to constitutional rights in the trial 
and appellate courts of the several States,” ante, at 494 n. 
35,1 cannot agréé that it follows that, as the Court today 
holds, federal-court détermination of almost ail Fourth 
Amendment daims of state prisoners should be barred 
and that state-court resolution of those issues should be 
insulated from the fédéral review Congress intended. 
For, as Mr. Justice Frankfurter so aptly framed the issue 
in rejecting similar contentions in construing the habeas 
statutes in Brown v. Allen, supra:

“Congress could hâve left the enforcement of féd-
éral constitutional rights governing the administra-
tion of criminal justice in the States exclusively to 
the State courts. These tribunals are under the 
same duty as the fédéral courts to respect rights 
under the United States Constitution. ... It is not 
for us to détermine whether this power should hâve 
been vested in the fédéral courts.... [T]he wisdom 
of such a modification in the law is for Congress to 

18 These considérations were powerfully articulated in Brown v. 
Allen, 344 U. S. 443, 491-494 (1953) (opinion of Frankfurter, J.). 
Cf. also Fay n . Noia, 372 U. S., at 432-433; England n . Louisiana 
State Board of Medical Examiners, 375 U. S. 411, 415-417 (1964).
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consider, particularly in view of the effect of the 
expanding concept of due process upon enforcement 
by the States of their criminal laws. It is for this 
Court to give fair effect to the habeas corpus jurisdic-
tion as enacted by Congress. By giving the fédéral 
courts that jurisdiction, Congress has imbedded into 
fédéral législation the historic function of habeas 
corpus adapted to reaching an enlarged area of 
claims. . . .

“. . . But the prior State détermination of a claim 
under the United States Constitution cannot fore- 
close considération of such a claim, else the State 
court would hâve the final say which the Congress, 
by the Act of 1867, provided it should not hâve.” 
344 U. S., at 499-500 (emphasis supplied).
“State adjudication of questions of law cannot, under 
the habeas corpus statute, be accepted as binding. 
It is precisely these questions that the fédéral judge 
is commanded to décidé.” Id., at 506.
“Congress has the power to distribute among the 
courts of the States and of the United States jurisdic-
tion to détermine fédéral claims. It has seen fit to 
give this Court power to review errors of fédéral law 
in State déterminations, and in addition to give 
to the lower fédéral courts power to inquire into 
fédéral claims, by way of habeas corpus. . . . But 
it would be in disregard of what Congress has ex- 
pressly required to deny State prisoners access to 
the fédéral courts.

“. . . Insofar as this jurisdiction enables fédéral 
district courts to entertain claims that State Suprême 
Courts hâve denied rights guaranteed by the United 
States Constitution, it is not a case of a lower court 
sitting in judgment on a higher court. It is merely 
one aspect of respecting the Supremacy Clause of the 
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Constitution whereby fédéral law is higher than 
State law. It is for the Congress to designate the 
member in the hierarchy of the fédéral judiciary to 
express the higher law. The fact that Congress has 
authorized district courts to be the organ of the 
higher law rather than a Court of Appeals, or ex- 
clusively this Court, does not mean that it allows 
a lower court to overrule a higher court. It merely 
expresses the choice of Congress how the superior au- 
thority of fédéral law should be asserted.” 344 
U. S., at 508-510 (emphasis supplied).

Congress’ action following Townsend v. Sain, 372 U. S. 
293 (1963), and Fay v. Noia, 372 U. S. 391 (1963), em- 
phasized “the choice of Congress how the superior au- 
thority of fédéral law should be asserted” in fédéral 
courts. Townsend v. Sain outlined the duty of fédéral 
habeas courts to conduct factfinding hearings with re-
spect to pétitions brought by state prisoners, and Fay 
v. Noia defined the contours of the “exhaustion of state 
remedies” prerequisite in § 2254 in light of its purpose 
of according state courts the first opportunity to cor-
rect their own constitutional errors. Congress expressly 
modified the habeas statutes to incorporate the Town-
send standards so as to accord a limited and carefully 
circumscribed res judicata effect to the factual déter-
minations of state judges. But Congress did not alter 
the principle of Brown, Fay, and Kaufman that col-
lateral relief is to be available with respect to any 
constitutional deprivation and that fédéral district 
judges, subject to review in the courts of appeals and 
this Court, are to be the spokesmen of the supremacy of 
fédéral law. Indeed, subséquent congressional efforts to 
amend those jurisdictional statutes to effectuate the re-
suit that my Brethren accomplish by judicial fiat hâve 
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consistently proved unsuccessful. There remains, as 
noted before, no basis whatsoever in the language or leg-
islative history of the habeas statutes for establishing 
such a hierarchy of fédéral rights; certainly there is 
no constitutional warrant in this Court to override a 
congressional détermination respecting federal-court re-
view of decisions of state judges determining constitu-
tional daims of state prisoners.

In any event, respondents’ contention that Fourth 
Amendment daims, like ail other constitutional daims, 
must be cognizable on habeas, does not rest on the ground 
attributed to them by the Court—that the state courts 
are rife with animosity to the constitutional mandates of 
this Court. It is one thing to assert that state courts, as 
a general matter, accurately décidé fédéral constitutional 
daims; it is quite another to generalize from that limited 
proposition to the conclusion that, despite congressional 
intent that fédéral courts sitting in habeas must stand 
ready to rectify any constitutional errors that are never- 
theless committed, fédéral courts are to be judicially pre- 
cluded from ever considering the merits of whole cate-
gories of rights that are to be accorded less procédural 
protection merely because the Court proclaims that they 
do not affect the accuracy or fairness of the factfinding 
process. “Under the guise of fashioning a procédural 
rule, we are not justified in wiping out the practical effi- 
cacy of a jurisdiction conferred by Congress on the Dis-
trict Courts. Rules which in effect treat ail these cases 
indiscriminately as frivolous do not fail far short of abol- 
ishing this head of jurisdiction.” Brown v. Allen, 344 
U. S., at 498—499 (opinion of Frankfurter, J.). To the 
extent state trial and appellate judges faithfully, ac-
curately, and assiduously apply fédéral law and the 
constitutional principles enunciated by the fédéral 
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courts, such déterminations will be vindicated on the 
merits when collaterally attacked. But to the extent 
fédéral law is erroneously applied by the state courts, 
there is no authority in this Court to deny défendants 
the right to hâve those errors rectified by way 
of fédéral habeas;19 indeed, the Court’s réluctance to ac- 
cept Congress’ desires along these lines can only be a 
manifestation of this Court’s mistrust for fédéral judges. 
Furthermore, some might be expected to dispute the aca- 
demic’s dictum seemingly accepted by the Court that 
a fédéral judge is not necessarily more skilled than a state 
judge in applying fédéral law. See ante, at 494 n. 35. For 
the Supremacy Clause of the Constitution proceeds on a 
different premise, and Congress, as it was constitutionally 
empowered to do, made fédéral judges (and initially féd-
éral district court judges) “the primary and powerful 
reliances for vindicating every right given by the Con-
stitution, the laws, and treaties of the United States.” 
Zwickler v. Koota, 389 U. S. 241, 247 (1967).

If proof of the necessity of the fédéral habeas jurisdic- 
tion were required, the disposition by the state courts 
of the underlying Fourth Amendment issues presented by 
these cases supplies it. In No. 74-1055, respondent was 
arrested pursuant to a statute which obviously is uncon-
stitutional under Papachristou v. City of Jacksonville, 
405 U. S. 156 (1972). Even apart from its vagueness 
and concomitant potential for arbitrary and discrimina- 
tory enforcement, the statute purports to criminalize the 
presence of one unable to account for his presence in a sit-
uation where a reasonable person might believe that pub-

19 See Brown v. Allen, 344 U. S., at 497-499 (opinion of Frank-
furter, J.). “The mériterions daims are few, but our procedures 
must ensure that those few daims are not stifled by undiscriminating 
generalities.” Id., at 498.
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lie safety demands identification. See ante, at 469 n. 1. 
It is no crime in a free society not to hâve “identification 
papers” on one’s person, and the statute is a palpable 
effort to enable police to arrest individuals on the basis 
of mere suspicion and to facilitate détention even when 
there is no probable cause to believe a crime has been 
or is likely to be committed. See 405 U. S., at 168-170. 
Without elaborating on the various arguments buttressing 
this resuit, including the self-incrimination aspects of the 
ordinance and its attempt to circumvent Fourth Amend-
ment safeguards in a situation that, under Terry n . Ohio, 
392 U. S. 1 (1968), would at most permit law enforce- 
ment officiais to conduct a protective search for weapons, 
I would note only that the ordinance, due to the Court’s 
failure to address its constitutionality today, remains in 
full force and effect, thereby affirmatively encouraging 
further Fourth Amendment violations. Moreover, the 
fact that only a single state judge ever addressed the 
validity of the ordinance, and the lack of record evidence 
as to why or how he rejected respondent’s claim, gives me 
pause as to whether there is any real content to the 
Court’s “exception” for bringing Fourth Amendment 
daims on habeas in situations in which state prisoners 
were not accorded an opportunity for a full and fair state- 
court résolution of those daims; that fact also makes 
irrelevant the Court’s presumption that deterrence is not 
furthered when there is fédéral habeas review of a search- 
and-seizure claim that was erroneously rejected by “two 
or more tiers of state courts.” Ante, at 491.

Even more violative of constitutional safeguards is the 
manner in which the Nebraska courts dealt with the 
merits in respondent Rice’s case. Indeed, the manner in 
which Fourth Amendment principles were applied in the 
Nebraska Suprême Court is paradigmatic of Congress’ 
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concern respecting attempts by state courts to structure 
Fourth Amendment jurisprudence so as not to upset 
convictions of the “guilty” or the “unworthy.” As Judge 
Urbom fully detailed in two thorough and thoughtful 
opinions in the District Court on Rice’s pétition for ha-
beas, the affidavit upon which the Omaha police obtained 
a warrant and thereby searched Rice’s apartment was 
clearly déficient under prevailing constitutional stand-
ards, and no extant exception to the warrant requirement 
justified the search absent a valid warrant. Yet the Ne-
braska Suprême Court upheld the search on the alterna-
tive and patently untenable ground that there is no 
Fourth Amendment violation if a defective warrant is 
supplemented at a suppression hearing by facts that theo- 
retically could hâve been, but were not, presented to the 
issuing magistrate. Such a construction of the Fourth 
Amendment would obviously abrogate the warrant re-
quirement of the Fourth Amendment and the principle 
that its “protection consists in requiring that those in- 
ferences [as to whether the data available justify an in-
trusion upon a person’s privacy] be drawn by a neutral 
and detached magistrate instead of being judged by the 
officer engaged in the often compétitive enterprise of 
ferreting out crime.” Johnson v. United States, 333 U. S. 
10, 14 (1948). Yet the Court today, by refusing to re- 
affirm our precedents, see ante, at 473 n. 3, even casts 
some doubt on that heretofore unquestioned precept of 
Fourth Amendment jurisprudence that “an otherwise 
insufficient affidavit cannot be rehabilitated by testi- 
mony concerning information possessed by the affiant 
when he sought the warrant but not disclosed to the 
issuing magistrate. See Aguilar v. Texas, 378 U. S. 
108, 109 n. 1. A contrary rule would, of course, render 
the warrant requirements of the Fourth Amendment 
meaningless.” Whiteley v. Warden, 401 U. S., at 565
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n. 8. Of course, for the Court strongly to reiterate the 
fundamentality of this principle would only highlight 
the Nebraska Suprême Court’s distortion of the Fourth 
Amendment in an emotionally charged case, and thereby 
accentuate the general potential for erroneous state-court 
adjudication of Fourth Amendment claims.20

III
Other aspects of today’s decision are deserving of com-

ment but one particularly merits spécial attention. For 
the Court’s failure to limit today’s ruling to prospective 
application stands in sharp contrast to recent cases that 
hâve so limited decisions expanding or affirming con-
stitutional rights. Respondents, relying on the explicit 
holding of Fay v. Noia, 372 U. S. 391 (1963), that a 
pétition for a writ of certiorari is not a necessary 
predicate for fédéral habeas relief, and accepting at 
face value the clear import of our prior habeas cases 
that ail unconstitutional confinements may be chal- 
lenged on fédéral habeas, contend that any new restric-
tion on state prisoners’ ability to obtain habeas relief 
should be held to be prospective only. The Court, 
however, dismisses respondents’ effective inability 
to hâve a single fédéral court pass on their fédéral 
constitutional claims with the offhand remark that “re-
spondents were, of course, free to file a timely pétition for 
certiorari prior to seeking fédéral habeas corpus relief.” 
Ante, at 495 n. 38. To be sure, the fact that the time 
limits for invoking our certiorari jurisdiction with re-
spect to criminal cases emanating from state courts are 

20 The Nebraska Suprême Court fell into patent error in citing 
Whiteley for the proposition that “the affidavit may be supple- 
mented by testimony of additional evidence known to the police.” 
State v. Rice, 188 Neb. 728, 739, 199 N. W. 2d 480, 488 (1972).
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non-jurisdictional would dictate that respondents are at 
least free to file out-of-time certiorari pétitions; under 
the Court’s “direct review” distinction delineated today, 
we would still hâve authority to address the substance 
of respondents’ eminently and concededly meritorious 
Fourth Amendment claims. Of course, fédéral review 
by certiorari in this Court is a matter of grâce, and it is 
grâce now seldom bestowed at the behest of a criminal 
défendant. I hâve little confidence that three others 
of the Brethren would join in voting to grant such 
pétitions, thereby reinforcing the notorious fact that 
our certiorari jurisdiction is inadéquate for containing 
state criminal proceedings within constitutional bounds 
and underscoring Congress’ wisdom in mandating a 
broad fédéral habeas jurisdiction for the district courts. 
In any event, since we are fully familiar with the rec-
ords in these cases, respondents are owed at least review 
in this Court, particularly since it shuts the doors of the 
district courts in a decision that marks such a stark 
break with our precedents on the scope of habeas relief; 
indeed, if the Court were at ail disposed to safeguard con-
stitutional rights and educate state and fédéral judges 
concerning the contours of Fourth Amendment jurispru-
dence in varions situations, it would décidé these cases 
on the merits rather than employ a procédural ruse 
that ensures respondents’ continued unconstitutional 
confinement.

IV
In summary, while unlike the Court I consider that the 

exclusionary rule is a constitutional ingrédient of the 
Fourth Amendment, any modification of that rule should 
at least be accomplished with some modicum of logic and 
justification not provided today. See, e. g., Dershowitz & 
Ely, Harris v. New York: Some Anxious Observations 



STONE v. POWELL 535

465 Bre nna n , J., dissenting

on the Candor and Logic of the Emerging Nixon Ma-
jority, 80 Yale L. J. 1198 (1971). The Court does not 
disturb the holding of Mapp v. Ohio that, as a matter of 
fédéral constitutional law, illegally obtained evidence 
must be excluded from the trial of a criminal défendant 
whose rights were transgressed during the search that 
resulted in acquisition of the evidence. In light of that 
constitutional rule it is a matter for Congress, not this 
Court, to prescribe what fédéral courts are to review 
state prisoners’ claims of constitutional error committed 
by state courts. Until this decision, our cases hâve never 
departed from the construction of the habeas statutes as 
embodying a congressional intent that, however substan-
tive constitutional rights are delineated or expanded, 
those rights may be asserted as a procédural matter under 
fédéral habeas jurisdiction. Employing the transparent 
tactic that today’s is a decision construing the Constitu-
tion, the Court usurps the authority—vested by the Con-
stitution in the Congress—to reassign fédéral judicial 
responsibility for reviewing state prisoners’ claims of fail- 
ure of state courts to redress violations of their Fourth 
Amendment rights. Our jurisdiction is eminently un- 
suited for that task, and as a practical matter the only 
resuit of today’s holding will be that déniais by the state 
courts of claims by state prisoners of violations of their 
Fourth Amendment rights will go unreviewed by a féd-
éral tribunal. I fear that the same treatment ultimately 
will be accorded state prisoners’ claims of violations of 
other constitutional rights; thus the potential ramifica-
tions of this case for fédéral habeas jurisdiction generally 
are ominous. The Court, no longer content just to 
restrict forthrightly the constitutional rights of the cit- 
izenry, has embarked on a campaign to water down even 
such constitutional rights as it purports to acknowledge 



536 OCTOBER TERM, 1975

Whi te , J., dissenting 428 U. S.

by the device of foreclosing resort to the fédéral habeas 
remedy for their redress.

I would affirm the judgments of the Courts of Appeals.

Mr . Justice  White , dissenting.
For many of the reasons stated by Mr . Justice  Bren -

nan , I cannot agréé that the writ of habeas corpus should 
be any less available to those convicted of state crimes 
where they allégé Fourth Amendment violations than 
where other constitutional issues are presented to the 
fédéral court. Under the amendments to the habeas 
corpus statute, which were adopted after Fay v. Noia, 
372 U. S. 391 (1963), and represented an effort by Con- 
gress to lend a modicum of finality to state criminal 
judgments, I cannot distinguish between Fourth Amend-
ment and other constitutional issues.

Suppose, for example, that two confédérales in crime, 
Smith and Jones, are tried separately for a state crime 
and convicted on the very same evidence, including evi-
dence seized incident to their arrest allegedly made with- 
out probable cause. Their constitutional claims are fully 
aired, rejected, and preserved on appeal. Their convic-
tions are affirmed by the State’s highest court. Smith, 
the first to be tried, does not pétition for certiorari, or 
does so but his pétition is denied. Jones, whose convic-
tion was considerably later, is more successful. His péti-
tion for certiorari is granted and his conviction reversed 
because this Court, without making any new rule of law, 
simply concludes that on the undisputed facts the arrests 
were made without probable cause and the challenged 
evidence was therefore seized in violation of the Fourth 
Amendment. The State must either retry Jones or re- 
lease him, necessarily because he is deemed in custody 
in violation of the Constitution. It tums out that with-
out the evidence illegally seized, the State has no case; 
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and Jones goes free. Smith then files his pétition for 
habeas corpus. He makes no claim that he did not hâve 
a full and fair hearing in the state courts, but asserts that 
his Fourth Amendment claim had been erroneously de- 
cided and that he is being held in violation of the Fédéral 
Constitution. He cites this Court’s decision in Jones’ 
case to satisfy any burden placed on him by § 2254 to 
demonstrate that the state court was in error. Unless 
the Court’s réservation, in its présent opinion, of those 
situations where the défendant has not had a full and 
fair hearing in the state courts is intended to encompass 
ail those circumstances under which a state criminal 
judgment may be re-examined under § 2254—in which 
event the opinion is essentially meaningless and the judg-
ment erroneous—Smith’s pétition would be dismissed, 
and he would spend his life in prison while his colleague 
is a free man. I cannot believe that Congress intended 
this resuit.

Under the présent habeas corpus statute, neither Rice’s 
nor Powell’s application for habeas corpus should be 
dismissed on the grounds now stated by the Court. I 
would affirm the judgments of the Courts of Appeals as 
being acceptable applications of the exclusionary rule 
applicable in state criminal trials by virtue of Mapp v. 
Ohio, 367 U. S. 643 (1961).

I feel constrained to say, however, that I would join 
four or more other Justices in substantially limiting the 
reach of the exclusionary rule as presently administered 
under the Fourth Amendment in fédéral and state crim-
inal trials.

Whether I would hâve joined the Court’s opinion in 
Mapp v. Ohio, supra, had I then been a Member of 
the Court, I do not know. But as time went on after 
coming to this bench, I became convinced that both
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Weeks v. United States, 232 U. S. 383 (1914), and Mapp 
v. Ohio had overshot their mark insofar as they aimed 
to deter lawless action by law enforcement personnel 
and that in many of its applications the exclusionary 
rule was not advancing that aim in the slightest, and 
that in this respect it was a senseless obstacle to arriving 
at the truth in many criminal trials.

The rule has been much criticized and suggestions 
hâve been made that it should be wholly abolished, but 
I would overrule neither Weeks v. United States nor 
Mapp v. Ohio. I am nevertheless of the view that the 
rule should be substantially modified so as to prevent 
its application in those many circumstances where the 
evidence at issue was seized by an officer acting in the 
good-faith belief that his conduct comported with exist- 
ing law and having reasonable grounds for this belief. 
These are recurring situations; and recurringly evidence 
is excluded without any realistic expectation that its ex-
clusion will contribute in the slightest to the purposes of 
the rule, even though the trial will be seriously affected 
or the indictment dismissed.

An officer sworn to uphold the law and to apprehend 
those who break it inevitably must make judgments 
regarding probable cause to arrest: Is there reasonable 
ground to believe that a crime has been committed and 
that a particular suspect has committed it? Sometimes 
the historical facts are disputed or are otherwise in 
doubt. In other situations the facts may be clear so 
far as they are known, yet the question of probable 
cause remains. In still others there are spécial worries 
about the reliability of secondhand information such as 
that coming from informants. In any of these situa-
tions, which occur repeatedly, when the officer is con- 
vinced that he has probable cause to arrest he will very 
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likely make the arrest. Except in emergencies, it is 
probable that his colleagues or superiors will participate 
in the decision, and it may be that the officer will secure 
a warrant, although warrantless arrests on probable cause 
are not forbidden by the Constitution or by state law. 
Making the arrest in such circumstances is precisely 
what the community expects the police officer to do. 
Neither officers nor judges issuing arrest warrants need 
delay appréhension of the suspect until unquestioned 
proof against him has accumulated. The officer may be 
shirking his duty if he does so.

In most of these situations, it is hoped that the offi- 
cer’s judgment will be correct; but expérience tells us 
that there will be those occasions where the trial or 
appellate court will disagree on the issue of probable 
cause, no matter how reasonable the grounds for arrest 
appeared to the officer and though reasonable men could 
easily differ on the question. It also happens that after 
the events at issue hâve occurred, the law may change, 
dramatically or ever so slightly, but in any event suffi- 
ciently to require the trial judge to hold that there was 
not probable cause to make the arrest and to seize the 
evidence offered by the prosecution. It may also be, 
as in the Powell case now before us, that there is prob-
able cause to make an arrest under a particular criminal 
statute but when evidence seized incident to the arrest 
is offered in support of still another criminal charge, the 
statute under which the arrest and seizure were made 
is declared unconstitutional and the evidence ruled in-
admissible under the exclusionary rule as presently 
administered.

In these situations, and perhaps many others, exclud- 
ing the evidence will not further the ends of the exclu-
sionary rule in any appréciable way; for it is painfully 
apparent that in each of them the officer is acting as a 
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reasonable officer would and should act in similar cir-
cumstances. Excluding the evidence can in no way 
affect his future conduct unless it is to make him less 
willing to do his duty. It is true that in such cases the 
courts hâve ultimately determined that in their view the 
officer was mistaken; but it is also true that in making 
constitutional judgments under the general language 
used in some parts of our Constitution, including the 
Fourth Amendment, there is much room for disagree- 
ment among judges, each of whom is convinced that 
both he and his colleagues are reasonable men. Surely 
when this Court divides five to four on issues of prob-
able cause, it is not tenable to conclude that the officer 
was at fault or acted unreasonably in making the arrest.

When law enforcement personnel hâve acted mis- 
takenly, but in good faith and on reasonable grounds, 
and yet the evidence they hâve seized is later excluded, 
the exclusion can hâve no deterrent effect. The officers, 
if they do their duty, will act in similar fashion in 
similar circumstances in the future; and the only con-
séquence of the rule as presently administered is that 
unimpeachable and probative evidence is kept from the 
trier of fact and the truth-finding function of proceed-
ings is substantially impaired or a trial totally aborted.

Admitting the evidence in such circumstances does not 
render judges participants in Fourth Amendment viola-
tions. The violation, if there was one, has already 
occurred and the evidence is at hand. Furthermore, 
there has been only mistaken, but unintentional and 
faultless, conduct by enforcement officers. Exclusion of 
the evidence does not cure the invasion of the defend- 
ant’s rights which he has already suffered. Where an 
arrest has been made on probable cause but the défend-
ant is acquitted, under fédéral law the défendant has no 
right to damages simply because his innocence has been 
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proved. “A policeman’s lot is not so unhappy that he 
must choose between being charged with dereliction of 
duty if he does not arrest when he has probable cause, 
and being mulcted in damages if he does.” Pierson v. 
Ray, 386 U. S. 547, 555 (1967). The officer is also 
excused from liability for “acting under a statute that 
he reasonably believed to be valid but that was later 
held unconstitutional, on its face or as applied.” Ibid. 
There is little doubt that as far as civil liability is con- 
cerned, the rule is the same under fédéral law where the 
officer mistakenly but reasonably believes he has prob-
able cause for an arrest. In Scheuer v. Rhodes, 416 
U. S. 232 (1974), the Court announced generally that 
officers of the executive branch of the government 
should be immune from liability where their action is 
reasonable “in light of ail the circumstances, coupled 
with good-faith belief.” Id., at 247-248. The Court 
went on to say:

“Public officiais, whether governors, mayors or 
police, legislators or judges, who fail to make de-
cisions when they are needed or who do not act to 
implement decisions when they are made do not 
fully and faithfully perform the duties of their 
offices. Implicit in the idea that officiais hâve some 
immunity—absolute or qualified—for their acts, is 
a récognition that they may err. The concept of 
immunity assumes this and goes on to assume that 
it is better to risk some error and possible in jury 
from such error than not to décidé or act at ail.” 
Id., at 241-242 (footnote omitted).

The Court has proceeded on this same basis in other 
contexts. O’Connor v. Donaldson, 422 U. S. 563 (1975) ; 
Wood v. Strickland, 420 U. S. 308 (1975).

If the défendant in criminal cases may not recover for 
a mistaken but good-faith invasion of his privacy, it 
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makes even less sense to exclude the evidence solely on 
his behalf. He is not at ail recompensed for the invasion 
by merely getting his property back. It is often contra- 
band and stolen property to which he is not entitled 
in any event. He has been charged with crime and is 
seeking to hâve probative evidence against him excluded, 
although often it is the instrumentality of the crime. 
There is very little equity in the defendant’s side in these 
circumstances. The exclusionary rule, a judicial con- 
struct, seriously shortchanges the public interest as 
presently applied. I would modify it accordingly.
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UNITED STATES v. MARTINEZ-FUERTE et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT

No. 74-1560. Argued April 26, 1976—Decided July 6, 1976*

1. The Border Patrol’s routine stopping of a vehicle at a 
permanent checkpoint located on a major highway away from 
the Mexican border for brief questioning of the vehicle’s occu-
pants is consistent with the Fourth Amendment, and the stops 
and questioning may be made at reasonably located checkpoints 
in the absence of any individualized suspicion that the particular 
vehicle contains illégal aliens. Pp. 556-564.

(a) To require that such stops always be based on reason-
able suspicion would be impractical because the flow of traffic 
tends to be too heavy to allow the particularized study of a 
given car necessary to identify it as a possible carrier of illégal 
aliens. Such a requirement also would largely eliminate any 
deterrent to the conduct of well-disguised smuggling operations, 
even though smugglers are known to use these highways regularly. 
Pp. 556-557.

(b) While the need to make routine checkpoint stops is 
great, the conséquent intrusion on Fourth Amendment interests 
is quite limited, the interférence with legitimate traffic being 
minimal and checkpoint operations involving less discretionary 
enforcement activity than roving-patrol stops. Pp. 557-560.

(c) Under the circumstances of these checkpoint stops, which 
do not involve searches, the Government or public interest in 
making such stops outweighs the constitutionally protected inter-
est of the private citizen. Pp. 560-562.

(d) With respect to the checkpoint involved in No. 74-1560, 
it is constitutional to refer motorists selectively to a secondary 
inspection area for limited inquiry on the basis of criteria that 
would not sustain a roving-patrol stop, since the intrusion is 
sufficiently minimal that no particularized reason need exist to 
justify it. Pp. 563-564.

2. Operation of a fixed checkpoint need not be authorized in 
advance by a judicial warrant. Camara v. Municipal Court, 387 

*Together with No. 75-5387, Sifuentes v. United States, on cer-
tiorari to the United States Court of Appeals for the Fifth Circuit.
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U. S. 523, distinguished. The visible manifestations of the field 
officers’ authority at a checkpoint provide assurances to motorists 
that the officers are acting lawfully. Moreover, the purpose of 
a warrant in preventing hindsight from coloring the évaluation 
of the reasonableness of a search or seizure is inapplicable here, 
since the reasonableness of checkpoint stops turns on factors such 
as the checkpoint’s location and method of operation. These 
factors are not susceptible of the distortion of hindsight, and will 
be open to post-stop review notwithstanding the absence of a 
warrant. Nor is the purpose of a warrant in substituting a 
magistrate’s judgment for that of the searching or seizing officer 
applicable, since the need for this is reduced when the decision 
to “seize” is not entirely in the hands of the field officer and 
deference is to be given to the administrative decisions of higher 
ranking officiais in selecting the checkpoint locations. Pp. 564- 
566.

No. 74—1560, 514 F. 2d 308, reversed and remanded; No. 75-5387, 
affirmed.

Pow el l , J., delivered the opinion of the Court, in which Bur ger , 
C. J., and Ste wa rt , Whi te , Bla ck mun , Reh nq ui st , and Stev en s , 
JJ., joined. Bre nn an , J., filed a dissenting opinion, in which Mar -
sha ll , J., joined, post, p. 567.

Mark L. Evans argued the cause for the United States 
in both cases. With him on the briefs were Solicitor 
General Bork, Assistant Attorney General Thornburgh, 
and Sidney M. Glazer.

Ballard Bennett, by appointment of the Court, 423 
U. S. 1030, argued the cause and filed briefs for peti-
tioner in No. 75-5387.

Charles M. Sevilla, by appointment of the Court, 423 
U. S. 922, argued the cause for respondents in No. 74- 
1560. With him on the brief was Michael J. McCabeA

^Mélvin L. Wulf, Joël M. Gora, Vilma S. Martinez, Sanford J. 
Rosen, and Jerome B. Falk, Jr., filed a brief for the American Civil 
Liberties Union et al. as amici curiae urging affirmance in No. 
74-1560.
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Mr . Just ice  Powell  delivered the opinion of the 
Court.

These cases involve criminal prosecutions for offenses 
relating to the transportation of illégal Mexican aliens. 
Each défendant was arrested at a permanent checkpoint 
operated by the Border Patrol away from the interna-
tional border with Mexico, and each sought the exclusion 
of certain evidence on the ground that the operation of 
the checkpoint was incompatible with the Fourth 
Amendment. In each instance whether the Fourth 
Amendment was violated turns primarily on whether 
a vehicle may be stopped at a fixed checkpoint for brief 
questioning of its occupants even though there is no 
reason to believe the particular vehicle contains illégal 
aliens. We reserved this question last Term in United 
States v. Ortiz, 422 U. S. 891, 897 n. 3 (1975). We hold 
today that such stops are consistent with the Fourth 
Amendment. We also hold that the operation of a 
fixed checkpoint need not be authorized in advance by 
a judicial warrant.

I
A

The respondents in No. 74-1560 are défendants in 
three separate prosecutions resulting from arrests made 
on three different occasions at the permanent immigra-
tion checkpoint on Interstate 5 near San Clemente, Cal. 
Interstate 5 is the principal highway between San Diego 
and Los Angeles, and the San Clemente checkpoint is 
66 road miles north of the Mexican border. We pre- 
viously hâve described the checkpoint as follows:

“ ‘Approximately one mile south of the checkpoint 
is a large black on yellow sign with flashing yellow 
lights over the highway stating “ALL VEHICLES, 
STOP AHEAD, 1 MILE.” Three-quarters of a 
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mile further north are two black on yellow signs 
suspended over the highway with flashing lights 
stating “WATCH FOR BRAKE LIGHTS.” At the 
checkpoint, which is also the location of a State of 
California weighing station, are two large signs with 
flashing red lights suspended over the highway. 
These signs each state “STOP HERE—U. S. OF- 
FICERS.” Placed on the highway are a number 
of orange traflic cônes funneling traffic into two lanes 
where a Border Patrol agent in full dress uniform, 
standing behind a white on red “STOP” sign checks 
traflic. Blocking traflic in the unused lanes are offi-
cial U. S. Border Patrol vehicles with flashing red 
lights. In addition, there is a permanent building 
which houses the Border Patrol office and temporary 
détention facilities. There are also floodlights for 
nighttime operation.’ ” United States v. Ortiz, 
supra, at 893, quoting United States v. Baca, 368 F. 
Supp. 398, 410-411 (SD Cal. 1973).

The “point” agent standing between the two lanes of 
traffic visually screens ail northbound vehicles, which the 
checkpoint brings to a virtual, if not a complété, hait.1 
Most motorists are allowed to résumé their progress with-
out any oral inquiry or close visual examination. In a 
relatively small number of cases the “point” agent will 
conclude that further inquiry is in order. He directs 
these cars to a secondary inspection area, where their oc-
cupants are asked about their citizenship and immigra-
tion status. The Government informs us that at San

1The parties disagree as to whether vehicles not referred to the 
secondary inspection area are brought to a complété hait or merely 
“roll” slowly through the checkpoint. Resolution of this dispute 
is not necessary here, as we may assume, arguendo, that ail motor-
ists passing through the checkpoint are so slowed as to hâve been 
“seized.”
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Clemente the average length of an investigation in the 
secondary inspection area is three to five minutes. Brief 
for United States 53. A direction to stop in the second-
ary inspection area could be based on something suspi- 
cious about a particular car passing through the check-
point, but the Government concédés that none of the 
three stops at issue in No. 74-1560 was based on any 
articulable suspicion. During the period when these 
stops were made, the checkpoint was operating under 
a magistrate’s “warrant of inspection,” which au- 
thorized the Border Patrol to conduct a routine-stop 
operation at the San Clemente location.2

We turn now to the particulars of the stops involved 
in No. 74-1560, and the procédural history of the 
case. Respondent Amado Martinez-Fuerte approached 
the checkpoint driving a vehicle containing two female 
passengers. The women were illégal Mexican aliens 
who had entered the United States at the San Ysidro 
port of entry by using false papers and rendezvoused 
with Martinez-Fuerte in San Diego to be transported 
northward. At the checkpoint their car was directed to 
the secondary inspection area. Martinez-Fuerte pro- 
duced documents showing him to be a lawful résident 
alien, but his passengers admitted being présent in the 
country unlawfully. He was charged, inter alia, with 
two counts of illegally transporting aliens in violation 

2 The record does not reveal explicitly why a warrant was 
sought. Shortly before the warrant application, however, the Court 
of Appeals for the Ninth Circuit had held unconstitutional a rou-
tine stop and search conducted at a permanent checkpoint without 
such a warrant. See United States v. Bowen, 500 F. 2d 960 (1974), 
aff’d on other grounds, 422 U. S. 916 (1975) ; United States v. 
Juarez-Rodriguez, 498 F. 2d 7 ( 1974). Soon after the warrant issued, 
the Court of Appeals also held unconstitutional routine checkpoint 
stops conducted without a warrant. See United States v. Esquer- 
Rivera, 500 F. 2d 313 (1974). See also n. 15, infra.
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of 8 U. S. C. § 1324 (a) (2). He moved before trial to 
suppress ail evidence stemming from the stop on the 
ground that the operation of the checkpoint was in 
violation of the Fourth Amendment.3 The motion to 
suppress was denied, and he was convicted on both 
counts after a jury trial.

Respondent José Jiminez-Garcia attempted to pass 
through the checkpoint while driving a car containing 
one passenger. He had picked the passenger up by pre- 
arrangement in San Ysidro after the latter had been 
smuggled across the border. Questioning at the second- 
ary inspection area revealed the illégal status of the 
passenger, and Jiminez-Garcia was charged in two counts 
with illegally transporting an alien, 8 U. S. C. § 1324 (a) 
(2), and conspiring to commit that offense, 18 U. S. C. 
§ 371. His motion to suppress the evidence derived 
from the stop was granted.

Respondents Raymond Guillen and Fernando Me-
drano-Barragan approached the checkpoint with Guillen 
driving and Medrano-Barragan and his wife as passen- 
gers. Questioning at the secondary inspection area re-
vealed that Medrano-Barragan and his wife were illégal 
aliens. A subséquent search of the car uncovered three 
other illégal aliens in the trunk. Medrano-Barragan had 
led the other aliens across the border at the beach near 
Tijuana, Mexico, where they rendezvoused with Guillen, 
a United States citizen. Guillen and Medrano-Barragan 
were jointly indicted on four counts of illegally trans-

3 Each of the défendants in No. 74-1560 and the défendant in 
No. 75-5387 sought to suppress, among other things, the testimony 
of one or more illégal aliens. We noted in United States v. Brig- 
noni-Ponce, 422 U. S. 873, 876 n. 2 (1975), that “[t]here may be 
room to question whether voluntary testimony of a witness at trial, 
as opposed to a Government agent’s testimony about objects seized 
or statements overheard, is subject to suppression . . . .” The 
question again is not before us.
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porting aliens, 8 U. S. C. § 1324 (a) (2), four counts of 
inducing the illégal entry of aliens, § 1324 (a) (4), and 
one conspiracy count, 18 U. S. C. § 371. The District 
Court granted the défendants’ motion to suppress.

Martinez-Fuerte appealed his conviction, and the 
Government appealed the granting of the motions to 
suppress in the respective prosecutions of Jiminez-Garcia 
and of Guillen and Medrano-Barragan.4 The Court of 
Appeals for the Ninth Circuit Consolidated the three 
appeals, which presented the common question whether 
routine stops and interrogations at checkpoints are con-
sistent with the Fourth Amendment.5 The Court of Ap-
peals held, with one judge dissenting, that these stops 
violated the Fourth Amendment, concluding that a stop 
for inquiry is constitutional only if the Border Patrol 
reasonably suspects the presence of illégal aliens on the 
basis of articulable facts. It reversed Martinez-Fuerte’s 
conviction, and affirmed the orders to suppress in the 
other cases. 514 F. 2d 308 (1975). We reverse and 
remand.

B
Petitioner in No. 75-5387, Rodolfo Sifuentes, was ar- 

rested at the permanent immigration checkpoint on U. S. 
Highway 77 near Sarita, Tex. Highway 77 originates 
in Brownsville, and it is one of the two major highways 
running north from the lower Rio Grande valley. The 
Sarita checkpoint is about 90 miles north of Browns- 

4 The prosecution of Martinez-Fuerte was before a different Dis-
trict Judge than were the other cases.

5 The principal question before the Court of Appeals was the 
constitutional significance of the “warrant of inspection” under 
which the checkpoint was operating when the défendants were 
stopped. See n. 15, infra. The Government, however, preserved 
the question whether routine checkpoint stops could be made 
absent a warrant.
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ville, and 65-90 miles from the nearest points of the 
Mexican border. The physical arrangement of the 
checkpoint resembles generally that at San Clemente, 
but the checkpoint is operated differently in that 
the officers customarily stop ail northbound motor- 
ists for a brief inquiry. Motorists whom the officers 
recognize as local inhabitants, however, are waved 
through the checkpoint without inquiry. Unlike the 
San Clemente checkpoint the Sarita operation was con- 
ducted without a judicial warrant.

Sifuentes drove up to the checkpoint without any 
visible passengers. When an agent approached the ve- 
hicle, however, he observed four passengers, one in the 
front seat and the other three in the rear, slumped down 
in the seats. Questioning revealed that each passenger 
was an illégal alien, although Sifuentes was a United 
States citizen. The aliens had met Sifuentes in the 
United States, by prearrangement, after swimming across 
the Rio Grande.

Sifuentes was indicted on four counts of illegally 
transporting aliens. 8 U. S. C. § 1324 (a) (2). He 
moved on Fourth Amendment grounds to suppress the 
evidence derived from the stop. The motion was de- 
nied and he was convicted after a jury trial. Sifuentes 
renewed his Fourth Amendment argument on appeal, 
contending primarily that stops made without rea- 
son to believe a car is transporting aliens illegally are 
unconstitutional. The United States Court of Appeals 
for the Fifth Circuit affirmed the conviction, 517 F. 2d 
1402 (1975), relying on its opinion in United States 
n . Santibanez, 517 F. 2d 922 (1975). There the Court 
of Appeals had ruled that routine checkpoint stops are 
consistent with the Fourth Amendment. We affirm.®

6 We initially granted the Government’s pétition for a writ of 
certiorari in No. 74-1560, 423 U. S. 822, and later granted Sifuentes’
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II
The Courts of Appeals for the Ninth and the Fifth 

Circuits are in conflict on the constitutionality of a law 
enforcement technique considered important by those 
charged with policing the Nation’s borders. Before turn- 
ing to the constitutional question, we examine the con- 
text in which it arises.

A
It has been national policy for many years to limit 

immigration into the United States. Since July 1, 1968, 
the annual quota for immigrants from ail independent 
countries of the Western Hemisphere, including Mexico, 
has been 120,000 persons. Act of Oct. 3, 1965, § 21 (e), 
79 Stat. 921. Many more aliens than can be accom- 
modated under the quota want to live and work in the 
United States. Consequently, large numbers of aliens 
seek illegally to enter or to remain in the United States. 
We noted last Term that “[e]stimates of the number of 
illégal immigrants [already] in the United States vary 
widely. A conservative estimate in 1972 produced a 
figure of about one million, but the Immigration and 
Naturalization Service now suggests there may be as 
many as 10 or 12 million aliens illegally in the country.” 
United States v. Brignoni-Ponce, 422 U. S. 873, 878 
(1975) (footnote omitted). It is estimated that 85% of 
the illégal immigrants are from Mexico, drawn by the 
fact that économie opportunities are significantly greater 
in the United States than they are in Mexico. United 
States v. Baca, 368 F. Supp., at 402.

pétition in No. 75-5387 and directed that the cases be argued in 
tandem. 423 U. S. 945. Subsequently we granted the motion of 
the Soliciter General to consolidate the cases for oral argument. 
425 U. S. 931.
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Interdicting the flow of illégal entrants from Mexico 
poses formidable law enforcement problems. The prin-
cipal problem arises from surreptitious entries. Id., at 
405. The United States shares a border with Mex-
ico that is almost 2,000 miles long, and much of the 
border area is uninhabited desert or thinly populated 
arid land. Although the Border Patrol maintains per-
sonnel, electronic equipment, and fences along portions 
of the border, it remains relatively easy for individuals 
to enter the United States without détection. It also is 
possible for an alien to enter unlawfully at a port of 
entry by the use of falsified papers or to enter lawfully 
but violate restrictions of entry in an effort to remain 
in the country unlawfully.7 Once within the country, 
the aliens seek to travel inland to areas where employ-
ment is believed to be available, frequently meeting by 
prearrangement with friends or professional smugglers 
who transport them in private vehicles. United States 
v. Brignoni-Ponce, supra, at 879.

The Border Patrol conducts three kinds of inland 
traffic-checking operations in an effort to minimize 
illégal immigration. Permanent checkpoints, such as 
those at San Clemente and Sarita, are maintained at 
or near intersections of important roads leading away 
from the border. They operate on a coordinated basis 
designed to avoid circumvention by smugglers and 
others who transport the illégal aliens. Temporary 
checkpoints, which operate like permanent ones, occa- 
sionally are established in other strategie locations. 
Finally, roving patrols are maintained to supplément the 
checkpoint System. See Almeida-Sanchez v. United

7 The latter occurs particularly where “border passes” are issued 
to simplify passage between interrelated American and Mexican 
communities along the border. These passes authorize travel within 
25 miles of the border for a 72-hour period. See 8 CFR §212.6 
(1976).
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States, 413 U. S. 266, 268 (1973).8 In fiscal 1973, 175,- 
511 deportable aliens were apprehended throughout the 
Nation by “line watch” agents stationed at the border 
itself. Traffic-checking operations in the interior ap-
prehended approximately 55,300 more deportable aliens.9 
Most of the traffic-checking appréhensions were at check- 
points, though précisé figures are not available. United 
States v. Baca, supra, at 405, 407, and n. 2.

B
We are concerned here with permanent checkpoints, 

the locations of which are chosen on the basis of a num-
ber of factors. The Border Patrol believes that to as-
sure efïectiveness, a checkpoint must be (i) distant 
enough from the border to avoid interférence with traffic 
in populated areas near the border, (ii) close to the 
confluence of two or more significant roads leading away 
from the border, (iii) situated in terrain that restricts 
vehicle passage around the checkpoint, (iv) on a 
stretch of highway compatible with safe operation, and 
(v) beyond the 25-mile zone in which “border passes,” 
see n. 7, supra, are valid. United States v. Baca, supra, 
at 406.

8 AU these operations are conducted pursuant to statutory author- 
izations empowering Border Patrol agents to interrogate those be- 
lieved to be aliens as to their right to be in the United States and 
to inspect vehicles for aliens. 8 U. S. C. §§ 1357 (a)(1), (a)(3). 
Under current régulations the authority conferred by § 1357 (a) (3) 
may be exercised anywhere within 100 air miles of the border. 8 
CFR§287.1 (a) (1976).

9 As used in these statistics, the term “deportable alien” means “a 
person who has been found to be deportable by an immigration 
judge, or who admits his deportability upon questioning by official 
agents.” United States v. Baca, 368 F. Supp. 398, 404 (SD Cal. 
1973). Most illégal aliens are simply deported without prosecution. 
The Government routinély prosecutes persons thought to be smug- 
glers, many of whom are lawfully in the United States.
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The record in No. 74-1560 provides a rather complété 
picture of the effectiveness of the San Clemente check- 
point. Approximately 10 million cars pass the checkpoint 
location each year, although the checkpoint actually is in 
operation only about 70% of the time.10 In calendar 
year 1973, approximately 17,000 illégal aliens were 
apprehended there. During an eight-day period in 1974 
that included the arrests involved in No. 74H560, 
roughly 146,000 vehicles passed through the checkpoint 
during 124% hours of operation. Of these, 820 vehicles 
were referred to the secondary inspection area, where 
Border Patrol agents found 725 deportable aliens in 171 
vehicles. In ail but two cases, the aliens were discovered 
without a conventional search of the vehicle. A similar 
rate of appréhensions throughout the year would hâve 
resulted in an annual total of over 33,000, although the 
Government contends that many illégal aliens pass 
through the checkpoint undetected. The record in 
No. 75-5387 does not provide comparable statistical 
information regarding the Sarita checkpoint. While it 
appears that fewer illégal aliens are apprehended there, 
it may be assumed that fewer pass by undetected, as 
every motorist is questioned.

III
The Fourth Amendment imposes limits on search-and- 

seizure powers in order to prevent arbitrary and oppres-
sive interférence by enforcement officiais with the privacy 
and personal security of individuals. See United States 
n . Brignoni-Ponce, 422 U. S., at 878; United States v. 
Ortiz, 422 U. S., at 895; Camara v. Municipal Court,

10 The Sarita checkpoint is operated a comparable proportion of 
the time. “Down” periods are caused by personnel shortages, 
weather conditions, and—at San Clemente—peak traffic loads.
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387 U. S. 523, 528 (1967). In delineating the constitu-
tional safeguards applicable in particular contexts, the 
Court has weighed the public interest against the Fourth 
Amendment interest of the individual, United States v. 
Brignoni-Ponce, supra, at 878; Terry n . Ohio, 392 U. S. 
1, 20-21 (1968), a process évident in our previous cases 
dealing with Border Patrol traffic-checking operations.

In Almeida-Sanchez v. United States, supra, the ques-
tion was whether a roving-patrol unit constitutionally 
could search a vehicle for illégal aliens simply because it 
was in the general vicinity of the border. We recognized 
that important law enforcement interests were at stake 
but held that searches by roving patrols impinged so sig- 
nificantly on Fourth Amendment privacy interests that 
a search could be conducted without consent only if there 
was probable cause to believe that a car contained illégal 
aliens, at least in the absence of a judicial warrant au- 
thorizing random searches by roving patrols in a given 
area. Compare 413 U. S., at 273, with id., at 283-285 
(Powell , J., concurring), and id., at 288 (White , J., 
dissenting). We held in United States v. Ortiz, supra, 
that the same limitations applied to vehicle searches con-
ducted at a permanent checkpoint.

In United States v. Brignoni-Ponce, supra, however, 
we recognized that other traffic-checking practices involve 
a different balance of public and private interests and 
appropriately are subject to less stringent constitutional 
safeguards. The question was under what circumstances 
a roving patrol could stop motorists in the general area 
of the border for brief inquiry into their résidence 
status. We found that the interférence with Fourth 
Amendment interests involved in such a stop was “mod- 
est,” 422 U. S., at 880, while the inquiry served signifi- 
cant law enforcement needs. We therefore held that a 
roving-patrol stop need not be justified by probable 
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cause and may be undertaken if the stopping officer is 
“aware of spécifie articulable facts, together with ra- 
tional inferences from those facts, that reasonably war-
rant suspicion” that a vehicle contains illégal aliens. 
Id., at 884.11

IV
It is agreed that checkpoint stops are “seizures” within 

the meaning of the Fourth Amendment. The défend-
ants contend primarily that the routine stopping of ve- 
hicles at a checkpoint is invalid because Brignoni-Ponce 
must be read as proscribing any stops in the absence of 
reasonable suspicion. Sifuentes alternatively contends 
in No. 75-5387 that routine checkpoint stops are per- 
missible only when the practice has the advance judicial 
authorization of a warrant. There was a warrant au-
thorizing the stops at San Clemente but none at Sarita. 
As we reach the issue of a warrant requirement only if 
reasonable suspicion is not required, we turn first to 
whether reasonable suspicion is a prerequisite to a valid 
stop, a question to be resolved by balancing the interests 
at stake.

A
Our previous cases hâve recognized that maintenance 

of a traffic-checking program in the interior is necessary 
because the flow of illégal aliens cannot be controlled 
effectively at the border. We note here only the sub- 
stantiality of the public interest in the practice of routine 
stops for inquiry at permanent checkpoints, a practice 
which the Government identifies as the most important 
of the traffic-checking operations. Brief for United 
States in No. 74-1560, pp. 19-20.12 These checkpoints

11 On the facts of the case, we concluded that the stop was im- 
permissible because reasonable suspicion was lacking.

12 The défendants argue at length that the public interest in 
maintaining checkpoints is Içss than is asserted by the Govern- 



UNITED STATES v. MARTINEZ-FUERTE 557

543 Opinion of the Court

are located on important highways; in their absence such 
highways would offer illégal aliens a quick and safe route 
into the interior. Routine checkpoint inquiries appre- 
hend many smugglers and illégal aliens who succumb to 
the lure of such highways. And the prospect of such in-
quiries forces others onto less efficient roads that are less 
heavily traveled, slowing their movement and making 
them more vulnérable to détection by roving patrols. Cf. 
United States v. Brignoni-Ponce, 422 U. S., at 883-885.

A requirement that stops on major routes inland 
always be based on reasonable suspicion would be 
impractical because the flow of traffic tends to be too 
heavy to allow the particularized study of a given car 
that would enable it to be identified as a possible carrier 
of illégal aliens. In particular, such a requirement 
would largely eliminate any deterrent to the conduct 
of well-disguised smuggling operations, even though 
smugglers are known to use these highways regularly.

B
While the need to make routine checkpoint stops is 

great, the conséquent intrusion on Fourth Amendment 
interests is quite limited. The stop does intrude to a 
limited extent on motorists’ right to “free passage with- 

ment because the flow of illégal immigrants could be reduced by 
means other than checkpoint operations. As one alternative they 
suggest législation prohibiting the knowing employment of illégal 
aliens. The logic of such elaborate less-restrictive-altemative argu-
ments could raise insuperable barriers to the exercise of virtually 
ail search-and-seizure powers. In any event, these arguments 
tend to go to the general proposition that ail trafiic-checking pro-
cedures are impermissible, a premise our previous cases reject. The 
défendants do not suggest persuasively that the particular law en- 
forcement needs served by checkpoints could be met without reliance 
on routine checkpoint stops. Compare United States v. Brignoni- 
Ponce, 422 U. S., at 883 (effectiveness of roving patrols not defeated 
by reasonable suspicion requirement), with infra, this page.
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out interruption,” Carroll v. United States, 267 U. S. 132, 
154 (1925), and arguably on their right to personal secu- 
rity. But it involves only a brief détention of travelers 
during which

“ ‘ [a] 11 that is required of the vehicle’s occupants is 
a response to a brief question or two and possibly 
the production of a document evidencing a right to 
be in the United States.’ ” United States v. Brig- 
noni-Ponce, supra, at 880.

Neither the vehicle nor its occupants are searched, and 
visual inspection of the vehicle is limited to what can 
be seen without a search. This objective intrusion—the 
stop itself, the questioning, and the visual inspection— 
also existed in roving-patrol stops. But we view check-
point stops in a different light because the subjective 
intrusion—the generating of concern or even fright on 
the part of lawful travelers—is appreciably less in the 
case of a checkpoint stop. In Ortiz, we noted:

“[T]he circumstances surrounding a checkpoint stop 
and search are far less intrusive than those attend- 
ing a roving-patrol stop. Roving patrols often 
operate at night on seldom-traveled roads, and their 
approach may frighten motorists. At traffic check- 
points the motorist can see that other vehicles are 
being stopped, he can see visible signs of the officers’ 
authority, and he is much less likely to be frightened 
or annoyed by the intrusion.” 422 U. S., at 
894-895.

In Brignoni-Ponce, we recognized that Fourth Amend-
ment analysis in this context also must take into account 
the overall degree of interférence with legitimate traffic. 
422 U. S., at 882-883. We concluded there that random 
roving-patrol stops could not be tolerated because they 
“would subject the residents of . . . [border] areas to
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potentially unlimited interférence with their use of the 
highways, solely at the discrétion of Border Patrol offi- 
cers. . . . [They] could stop motorists at random for 
questioning, day or night, anywhere within 100 air miles 
of the 2,000-mile border, on a city Street, a busy high- 
way, or a desert road . . . .” Ibid. There also 
was a grave danger that such unreviewable discrétion 
would be abused by some officers in the field. Ibid.

Routine checkpoint stops do not intrude similarly 
on the motoring public. First, the potential interfér-
ence with legitimate traffic is minimal. Motorists 
using these highways are not taken by surprise as they 
know, or may obtain knowledge of, the location of the 
checkpoints and will not be stopped elsewhere. Second, 
checkpoint operations both appear to and actually in-
volve less discretionary enforcement activity. The 
regularized manner in which established checkpoints 
are operated is visible evidence, reassuring to law- 
abiding motorists, that the stops are duly au- 
thorized and believed to serve the public inter-
est. The location of a fixed checkpoint is not chosen 
by officers in the field, but by officiais responsible for 
making overall decisions as to the most effective alloca-
tion of limited enforcement resources. We may assume 
that such officiais will be unlikely to locate a checkpoint 
where it bears arbitrarily or oppressively on motorists as 
a class. And since field officers may stop only those cars 
passing the checkpoint, there is less room for abusive or 
harassing stops of individuals than there was in the case 
of roving-patrol stops. Moreover, a claim that a par- 
ticular exercise of discrétion in locating or operating a 
checkpoint is unreasonable is subject to post-stop judi-
cial review.13

13 The choice of checkpoint locations must be left largely to the 
discrétion of Border Patrol officiais, to be exercised in accordance
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The défendants arrested at the San Clemente check-
point suggest that its operation involves a significant 
extra element of intrusiveness in that only a small per- 
centage of cars are referred to the secondary inspection 
area, thereby “stigmatizing” those diverted and reducing 
the assurances provided by equal treatment of ail motor- 
ists. We think défendants overstate the conséquences. 
Referrals are made for the sole purpose of conducting 
a routine and limited inquiry into résidence status that 
cannot feasibly be made of every motorist where the 
traffic is heavy. The objective intrusion of the stop 
and inquiry thus remains minimal. Sélective referral 
may involve some annoyance, but it remains true that 
the stops should not be frightening or offensive because 
of their public and relatively routine nature. Moreover, 
sélective referrals—rather than questioning the occupants 
of every car—tend to advance some Fourth Amendment 
interests by minimizing the intrusion on the general 
motoring public.

C
The défendants note correctly that to accommodate 

public and private interests some quantum of in- 
dividualized suspicion is usually a prerequisite to a 
constitutional search or seizure.14 See Terry v. Ohio, 392

with statutes and régulations that may be applicable. See n. 15, 
infra. Many incidents of checkpoint operation also must be com-
mitted to the discrétion of such officiais. But see infra, at 565-566.

14 Stops for questioning, not dissimilar to those involved here, 
are used widely at state and local levels to enforce laws regarding 
drivers’ licenses, safety requirements, weight limits, and similar 
matters. The fact that the purpose of such laws is said to be 
administrative is of limited relevance in weighing their intrusive-
ness on one’s right to travel; and the logic of the défendants’ posi-
tion, if realistically pursued, might prevent enforcement officiais 
from stopping motorists for questioning on these matters in the 
absence of reasonable suspicion that a law was being violated. As 



UNITED STATES v. MARTINEZ-FUERTE 561

543 Opinion of the Court

U. S., at 21, and n. 18. But the Fourth Amendment 
imposes no irreducible requirement of such suspicion. 
This is clear from Camara v. Municipal Court, 387 U. S. 
523 (1967). See also Almeida-Sanchez v. United States, 
413 U. S., at 283-285 (Powell , J., concurring) ; id., at 288 
(White , J., dissenting) ; Colonnade Catering Corp. 
v. United States, 397 U. S. 72 (1970); United States v. 
Biswell, 406 U. S. 311 (1972); Carroll v. United States, 
267 U. S., at 154. In Camara the Court required an 
“area” warrant to support the reasonableness of inspect- 
ing private résidences within a particular area for build-
ing code violations, but recognized that “spécifie knowl-
edge of the condition of the particular dwelling” was 
not required to enter any given résidence. 387 U. S., at 
538. In so holding, the Court examined the govem- 
ment interests advanced to justify such routine intru-
sions “upon the constitutionally protected interests of 
the private citizen,” id., at 534-535, and concluded that 
under the circumstances the government interests out- 
weighed those of the private citizen.

We think the same conclusion is appropriate here, 
where we deal neither with searches nor with the 
sanctity of private dwellings, ordinarily afforded 
the most stringent Fourth Amendment protection. 
See, e. g., McDonald v. United States, 335 U. S. 
451 (1948). As we hâve noted earlier, one’s expecta-
tion of privacy in an automobile and of freedom in its 
operation are significantly different from the traditional 
expectation of privacy and freedom in one’s résidence. 
United States v. Ortiz, 422 U. S., at 896 n. 2; see Card- 
well v. Lewis, 417 U. S. 583, 590-591 (1974) (plurality 

such laws are not before us, we intimate no view respecting them 
other than to note that this practice of stopping automobiles 
briefly for questioning has a long history evidencing its utility 
and is accepted by motorists as incident to highway use.
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opinion). And the reasonableness of the procedures fol-
lowed in making these checkpoint stops makes the re- 
sulting intrusion on the interests of motorists minimal. 
On the other hand, the purpose of the stops is legitimate 
and in the public interest, and the need for this enforce- 
ment technique is demonstrated by the records in the 
cases before us. Accordingly, we hold that the stops and 
questioning at issue may be made in the absence of 
any individualized suspicion at reasonably located 
checkpoints.15

15 As a judicial warrant authorized the Border Patrol to make rou-
tine stops at the San Clemente checkpoint, the principal question 
addressed by the Court of Appeals for the Ninth Circuit in No. 74r- 
1560 was whether routine checkpoint stops were constitutional when 
authorized by warrant. Cf. n. 5, supra. The Court of Appeals held 
altematively that a warrant never could authorize such stops, 514 
F. 2d 308, 318 (1975), and that it was unreasonable to issue a warrant 
authorizing routine stops at the San Clemente location. Id., at 
321-322. In reaching the latter conclusion, the Court of Ap-
peals relied on (i) “the [low] frequency with which illégal aliens 
pass through the San Clemente checkpoint,” (ii) the distance of 
the checkpoint from the border, and (iii) the interférence with 
legitimate traffic. Ibid. We need not address these holdings spe- 
cifically, as we conclude that no warrant is needed. But we deem 
the argument by the défendants in No. 74—1560 in support of the 
latter holding to raise the question whether, even though a warrant 
is not required, it is unreasonable to locate a checkpoint at San 
Clemente.

We answer this question in the négative. As indicated above, 
the choice of checkpoint locations is an administrative decision 
that must be left largely within the discrétion of the Border Patrol, 
see n. 13, supra; cf. Camara v. Municipal Court, 387 U. S. 523, 538 
(1967). We think the decision to locate a checkpoint at San Cle-
mente was reasonable. The location meets the criteria prescribed 
by the Border Patrol to assure effectiveness, see supra, at 553, and 
the evidence supports the view that the needs of law enforcement 
are furthered by this location. The absolute number of appré-
hensions at the checkpoint is high, see supra, at 554, confirming 
Border Patrol judgment that significant numbers of illégal aliens 
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We further believe that it is constitutional to refer 
motorists selectively to the secondary inspection area at 
the San Clemente checkpoint on the basis of criteria that 
would not sustain a roving-patrol stop. Thus, even if 
it be assumed that such referrals are made’ largely on the 
basis of apparent Mexican ancestry,16 we perceive no 
constitutional violation. Cf. United States v. Brignoni- 
Ponce, 422 U. S., at 885-887. As the intrusion here is suf- 
ficiently minimal that no particularized reason need exist 
to justify it, we think it follows that the Border Patrol 

regularly use Interstate 5 at this point. Also, San Clemente was 
selected as the location where traffic is lightest between San Diego 
and Los Angeles, thereby minimizing interférence with legitimate 
traffic.

No question has been raised about the reasonableness of the 
location of the Sarita checkpoint.

16 The Government suggests that trained Border Patrol agents 
rely on factors in addition to apparent Mexican ancestry when 
selectively diverting motorists. Brief for United States in No. 75- 
5387, p. 9; see United States v. Brignoni-Ponce, 422 U. S., at 884—885. 
This assertion finds support in the record. Less than 1% of the 
motorists passing the checkpoint are stopped for questioning, 
whereas American citizens of Mexican ancestry and legally résident 
Mexican citizens constitute a significantly larger proportion of the 
population of Southern California. The 1970 census figures, which 
may not fully reflect illégal aliens, show the population of California 
to be approximately 19,958,000 of whom some 3,102,000, or 16%, 
are Spanish-speaking or of Spanish sumame. The équivalent per- 
centages for metropolitan San Diego and Los Angeles are 13% and 
18% respectively. U. S. Department of Commerce, 1970 Census of 
Population, vol. 1, pt. 6, Tables 48, 140. If the statewide population 
ratio is applied to the approximately 146,000 vehicles passing through 
the checkpoint during the eight days surrounding the arrests in 
No. 74-1560, roughly 23,400 would be expected to contain persons 
of Spanish or Mexican ancestry, yet only 820 were referred to the 
secondary area. This appears to réfuté any suggestion that the 
Border Patrol relies extensively on apparent Mexican ancestry 
standing alone in referring motorists to the secondary area.
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officers must hâve wide discrétion in selecting the motor- 
ists to be diverted for the brief questioning involved.17

V
Sifuentes’ alternative argument is that routine stops 

at a checkpoint are permissible only if a warrant has 
given judicial authorization to the particular checkpoint 
location and the practice of routine stops. A warrant 
requirement in these circumstances draws some support 
from Camara, where the Court held that, absent consent, 
an “area” warrant was required to make a building code 
inspection, even though the search could be conducted 
absent cause to believe that there were violations in 
the building searched.18

We do not think, however, that Camara is an apt

17 Of the 820 vehicles referred to the secondary inspection area dur- 
ing the eight days surrounding the arrests involved in No. 74-1560, 
roughly 20% contained illégal aliens. Supra, at 554. Thus, to the 
extent that the Border Patrol relies on apparent Mexican ancestry 
at this checkpoint, see n. 16, supra, that reliance clearly is relevant 
to the law enforcement need to be served. Cf. United States v. 
Brignoni-Ponce, supra, at 886-887, where we noted that “[t]he like- 
lihood that any given person of Mexican ancestry is an alien is high 
enough to make Mexican appearance a relevant factor . . . ,” 
although we held that apparent Mexican ancestry by itself could 
not create the reasonable suspicion required for a roving-patrol stop. 
Different considérations would arise if, for example, reliance were 
put on apparent Mexican ancestry at a checkpoint operated near 
the Canadian border.

18 There also is some support for a warrant requirement in the 
concurring and dissenting opinions in Almeida-Sanchez v. United 
States, 413 U. S. 266 (1973), which commanded the votes of five 
Justices. See id., at 283-285 (Pow el l , J., concurring) ; id., at 288 
(Whi te , J., dissenting). The burden of these opinions, however, 
was that an “area” warrant could serve as a substitute for the in- 
dividualized probable cause to search that otherwise was necessary 
to sustain roving-patrol searches. As particularized suspicion is 
not necessary here, the warrant function discussed in Almeida- 
Sanchez is not an issue in these cases.
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model. It involved the search of private résidences, for 
which a warrant traditionally has been required. See, 
e. g., McDonald v. United States, 335 U. S. 451 (1948). 
As developed more fully above, the strong Fourth Amend-
ment interests that justify the warrant requirement in 
that context are absent here. The degree of intrusion 
upon privacy that may be occasioned by a search of a 
house hardly can be compared with the minor interfér-
ence with privacy resulting from the mere stop for 
questioning as to résidence. Moreover, the warrant 
requirement in Camara served spécifie Fourth Amend-
ment interests to which a warrant requirement here would 
make little contribution. The Court there said:

“[W]hen [an] inspecter [without a warrant] de- 
mands entry, the occupant has no way of knowing 
whether enforcement of the municipal code in-
volved requires inspection of his premises, no way 
of knowing the lawful limits of the inspectons power 
to search, and no way of knowing whether the in- 
spector himself is acting under proper authoriza- 
tion.” 387 U. S., at 532.

A warrant provided assurance to the occupant on these 
scores. We believe that the visible manifestations of 
the field ofîicers’ authority at a checkpoint provide sub- 
stantially the same assurances in this case.

Other purposes served by the requirement of 
a warrant also are inapplicable here. One such pur-
pose is to prevent hindsight from coloring the évaluation 
of the reasonableness of a search or seizure. Cf. United 
States v. Watson, 423 U. S. 411, 455-456, n. 22 (1976) 
(Marshall , J., dissenting). The reasonableness of 
checkpoint stops, however, turns on factors such as the 
location and method of operation of the checkpoint, fac-
tors that are not susceptible to the distortion of hindsight, 
and therefore will be open to post-stop review notwith- 
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standing the absence of a warrant. Another purpose for 
a warrant requirement is to substitute the judgment of 
the magistrale for that of the searching or seizing officer. 
United States v. United States District Court, 407 U. S. 
297, 316-318 (1972). But the need for this is reduced 
when the decision to “seize” is not entirely in the hands 
of the officer in the field, and deference is to be given to 
the administrative decisions of higher ranking officiais.

VI
In summary, we hold that stops for brief questioning 

routinely conducted at permanent checkpoints are con-
sistent with the Fourth Amendment and need not be au- 
thorized by warrant.19 The principal protection of Fourth

19 Mr . Just ic e  Bre nn an ’s dissenting opinion reflects unwarranted 
concem in suggesting that today’s decision marks a radical new 
intrusion on citizens’ rights: It speaks of the “éviscération of Fourth 
Amendment protections,” and states that the Court “virtually 
empties the Amendment of its reasonableness requirement.” Post, 
at 567, 568. Since 1952, Act of June 27, 1952, 66 Stat. 233, Congress 
has expressly authorized persons believed to be aliens to be interro- 
gated as to résidence, and vehicles “within a reasonable distance” 
from the border to be searched for aliens. See n. 8, supra. The 
San Clemente checkpoint has been operating at or near its présent 
location throughout the intervening 24 years. Our prior cases hâve 
limited significantly the reach of this congressional authorization, 
requiring probable cause for any vehicle search in the interior and 
reasonable suspicion for inquiry stops by roving patrols. See supra, 
at 555-556. Our holding today, approving routine stops for brief 
questioning (a type of stop familiar to ail motorists) is confined to 
permanent checkpoints. We understand, of course, that neither 
longstanding congressional authorization nor widely prevailing prac-
tice justifies a constitutional violation. We do suggest, however, 
that against this background and in the context of our recent 
decisions, the rhetoric of the dissent reflects unjustified concem.

The dissenting opinion further wams:
“Every American citizen of Mexican ancestry and every Mexican 

alien lawfully in this country must know after today’s decision that
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Amendment rights at checkpoints lies in appropriate lim-
itations on the scope of the stop. See Terry v. Ohio, 
392 U. S., at 24-27; United States v. Brignoni-Ponce, 
422 U. S., at 881-882. We hâve held that checkpoint 
searches are constitutional only if justified by consent or 
probable cause to search. United States v. Ortiz, 422 
U. S. 891 (1975). And our holding today is limited to 
the type of stops described in this opinion. “[A]ny fur-
ther détention . . . must be based on consent or probable 
cause.” United States v. Brignoni-Ponce, supra, at 882. 
None of the défendants in these cases argues that the 
stopping officers exceeded these limitations. Conse- 
quently, we affirm the judgment of the Court of Appeals 
for the Fifth Circuit, which had affirmed the conviction 
of Sifuentes. We reverse the judgment of the Court of 
Appeals for the Ninth Circuit and remand the case with 
directions to affirm the conviction of Martinez-Fuerte 
and to remand the other cases to the District Court for 
further proceedings.

Itis so ordered.

Mr . Justi ce  Brennan , with whom Mr . Justic e  Mar -
shall  joins, dissenting.

Today’s decision is the ninth this Term marking the 
continuing éviscération of Fourth Amendment protec-
tions against unreasonable searches and seizures. Early 
in the Term, Texas v. White, 423 U. S. 67 (1975), permit- 
ted the warrantless search of an automobile in police 
custody despite the unreasonableness of the custody

he travels the fixed checkpoint highways at [his] risk . . . .” Post, 
at 572.
For the reason stated in n. 16, supra, this concem is misplaced. 
Moreover, upon a proper showing, courts would not be powerless 
to prevent the misuse of checkpoints to harass those of Mexican 
ancestry.
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and opportunity to obtain a warrant. United States 
n . Watson, 423 U. S. 411 (1976), held that regardless of 
whether opportunity exists to obtain a warrant, an ar-
rest in a public place for a previously committed felony 
never requires a warrant, a resuit certainly not fairly 
supported by either history or precedent. See id., at 
433 (Marshall , J., dissenting). United States v. San- 
tana, 427 U. S. 38 (1976), went further and approved 
the warrantless arrest for a felony of a person stand-
ing on the front porch of her résidence. United 
States v. Miller, 425 U. S. 435 (1976), narrowed the 
Fourth Amendment’s protection of privacy by denying 
the existence of a protectible interest in the compila-
tion of checks, deposit slips, and other records pertaining 
to an individual’s bank account. Stone v. Powell, ante, 
p. 465, precluded the assertion of Fourth Amendment 
daims in fédéral collateral relief proceedings. United 
States v. Janis, ante, p. 433, held that evidence uncon-
stitutionally seized by a state officer is admissible in a 
civil proceeding by or against the United States. South 
Dakota v. Opperman, ante, p. 364, approved sweeping 
inventory searches of automobiles in police custody ir-
respective of the particular circumstances of the case. 
Finally, in Andresen v., Maryland, 427 U. S. 463 (1976), 
the Court, in practical effect, weakened the Fourth 
Amendment prohibition against general warrants.

Consistent with this purpose to debilitate Fourth 
Amendment protections, the Court’s decision today vir- 
tually empties the Amendment of its reasonableness 
requirement by holding that law enforcement officiais 
manning fixed checkpoint stations who make standard- 
less seizures of persons do not violate the Amendment. 
This holding cannot be squared with this Court’s recent 
decisions in United States v. Ortiz, 422 U. S. 891 (1975) ; 
United States v. Brignoni-Ponce, 422 U. S. 873 (1975);
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and Almeida-Sanchez v. United States, 413 U. S. 266 
(1973). I dissent.

While the requisite justification for permitting a 
search or seizure may vary in certain contexts, compare 
Beck v. Ohio, 379 U. S. 89 (1964), with Terry v. Ohio, 
392 U. S. 1 (1968), and Camara v. Municipal Court, 
387 U. S. 523 (1967), even in the exceptional situations 
permitting intrusions on less than probable cause, it has 
long been settled that justification must be measured by 
objective standards. Thus in the séminal decision justi- 
fying intrusions on less-than-probable cause, Terry v. 
Ohio, supra, the Court said:

“The scheme of the Fourth Amendment becomes 
meaningful only when it is assured that at some 
point the conduct of those charged with enforcing 
the laws can be subjected to the more detached, 
neutral scrutiny of a judge who must evaluate the 
reasonableness of a particular search or seizure in 
light of the particular circumstances. And in mak- 
ing that assessment it is impérative that the facts 
be judged against an objective standard .... Any- 
thing less would invite intrusions upon constitu-
tionally guaranteed rights based on nothing more 
substantial than inarticulate hunches, a resuit this 
Court has consistently refused to sanction.” 392 
U. S., at 21-22 (emphasis added, footnote omitted).

“This demand for specificity in the information 
upon which police action is predicated is the central 
teaching of this Court’s Fourth Amendment juris-
prudence.” 392 U. S., at 21 n. 18.

Terry thus made clear what common sense teaches: Con-
duct, to be reasonable, must pass muster under objective 
standards applied to spécifie facts.

We are told today, however, that motorists without 
number may be individually stopped, questioned, visu- 
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ally inspected, and then further detained without even 
a showing of articulable suspicion, see ante, at 547, let 
alone the heretofore constitutional minimum of reason-
able suspicion, a resuit that permits search and seizure 
to rest upon “nothing more substantial than inarticulate 
hunches.” This defacement of Fourth Amendment pro-
tections is arrived at by a balancing process that over- 
whelms the individual’s protection against unwarranted 
official intrusion by a governmental interest said to 
justify the search and seizure. But that method is only 
a convenient cover for condoning arbitrary official con-
duct, for the governmental interests relied on as warrant- 
ing intrusion here are the same as those in Almeida- 
Sanchez and Ortiz, which required a showing of probable 
cause for roving-patrol and fixed checkpoint searches, 
and Brignoni-Ponce, which required at least a show-
ing of reasonable suspicion based on spécifie articulable 
facts to justify roving-patrol stops. Absent some dif-
férence in the nature of the intrusion, the same mini-
mal requirement should be imposed for checkpoint stops.

The Court assumes, and I certainly agréé, that persons 
stopped at fixed checkpoints, whether or not referred to 
a secondary détention area, are “seized” within the mean- 
ing of the Fourth Amendment. Moreover, since the 
vehicle and its occupants are subjected to a “visual in-
spection,” the intrusion clearly exceeds mere physical 
restraint, for officers are able to see more in a stopped 
vehicle than in vehicles traveling at normal speeds down 
the highway. As the Court concédés, ante, at 558, the 
checkpoint stop involves essentially the same intrusions 
as a roving-patrol stop, yet the Court provides no prin- 
cipled basis for distinguishing checkpoint stops.

Certainly that basis is not provided in the Court’s 
reasoning that the subjective intrusion here is appre- 
ciably less than in the case of a stop by a roving patrol.
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Brignoni-Ponce nowhere bases the requirement of rea-
sonable suspicion upon the subjective nature of the in-
trusion. In any event, the subjective aspects of check-
point stops, even if different from the subjective aspects 
of roving-patrol stops, just as much require some prin- 
cipled restraint on law enforcement conduct. The mo- 
torist whose conduct has been nothing but innocent— 
and this is overwhelmingly the case—surely resents his 
own détention and inspection. And checkpoints, unlike 
roving stops, detain thousands of motorists, a dragnet- 
like procedure offensive to the sensibilities of free citi- 
zens. Also, the delay occasioned by stopping hundreds 
of vehicles on a busy highway is particularly irritating.

In addition to overlooking these dimensions of sub-
jective intrusion, the Court, without explanation, also 
ignores one major source of vexation. In abandoning 
any requirement of a minimum of reasonable suspicion, 
or even articulable suspicion, the Court in every prac- 
tical sense renders meaningless, as applied to checkpoint 
stops, the Brignoni-Ponce holding that “standing alone 
[Mexican appearance] does not justify stopping ail 
Mexican-Americans to ask if they are aliens.”1 422 

1 Brignoni-Ponce, which involved roving-patrol stops, said: 
“[Mexican ancestry] alone would justify neither a reasonable belief 
that they were aliens, nor a reasonable belief that the car concealed 
other aliens who were illegally in the country. Large numbers of 
native-bom and naturalized citizens hâve the physical character- 
istics identified with Mexican ancestry, and even in the border area 
a relatively small proportion of thern are aliens. The likelihood that 
any given person of Mexican ancestry is an alien is high enough to 
make Mexican appearance a relevant factor, but standing alone it 
does not justify stopping ail Mexican-Americans to ask if they are 
aliens.” 422 U. S., at 886-887 (footnote omitted).
Today we are told that secondary referrals may be based on cri- 
teria that would not sustain a roving-patrol stop, and specifically 
that such referrals may be based largely on Mexican ancestry. 
Ante, at 563. Even if the différence between Brignoni-Ponce and
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U. S., at 887. Since the objective is almost entirely the 
Mexican illegally in the country, checkpoint officiais, un- 
inhibited by any objective standards and therefore free 
to stop any or ail motorists without explanation or ex-
cuse, wholly on whim, will perforce target motorists of 
Mexican appearance. The process will then inescapably 
discriminate against citizens of Mexican ancestry and 
Mexican aliens lawfully in this country for no other rea- 
son than that they unavoidably possess the same “sus-
picions” physical and grooming characteristics of illégal 
Mexican aliens.

Every American citizen of Mexican ancestry and every 
Mexican alien lawfully in this country must know after 
today’s decision that he travels the fixed checkpoint high- 
ways at the risk of being subjected not only to a stop, 
but also to détention and interrogation, both prolonged 
and to an extent far more than for non-Mexican appear- 
ing motorists. To be singled out for referral and to be 
detained and interrogated must be upsetting to any mo- 
torist. One wonders what actual expérience supports my 
Brethren’s conclusion that referrals “should not be fright- 
ening or offensive because of their public and relatively 
routine nature.” Ante, at 560.2 In point of fact, refer-

this decision is only a matter of degree, we are not told what justifies 
the different treatment of Mexican appearance or why greater 
emphasis is permitted in the less demanding circumstances of a 
checkpoint. That law in this country should tolerate use of one’s 
ancestry as probative of possible criminal conduct is répugnant under 
any circumstances.

2 The Court’s view that “sélective referrals—rather than question- 
ing the occupants of every car—tend to advance some Fourth 
Amendment interests by minimizing the intrusion on the general 
motoring public,” ante, at 560, stands the Fourth Amendment on its 
head. The starting point of this view is the unannounced assump- 
tion that intrusions are generally permissible; hence, any mimmiza- 
tion of intrusions serves Fourth Amendment interests. Under the 
Fourth Amendment, however, the status quo is nonintrusion, for as
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rais, viewed in context, are not relatively routine; thou- 
sands are otherwise permitted to pass. But for the ar- 
bitrarily selected motorists who must suffer the delay 
and humiliation of détention and interrogation, the ex-
périence can obviously be upsetting.3 And that expéri-
ence is particularly vexing for the motorist of Mexican 
ancestry who is selectively referred, knowing that the 
officers’ target is the Mexican alien. That deep resent- 
ment will be stirred by a sense of unfair discrimination 
is not difficult to foresee.4

a general matter, it is unreasonable to subject the average citizen or 
his property to search or seizure. Thus, minimization of intrusion 
only lessens the aggravation to Fourth Amendment interests; it cer-
tainly does not further those interests.

3 United States v. Ortiz, 422 U. S. 891 (1975), expressly recognized 
that such selectivity is a source of embarrassment : “Nor do check-
point procedures significantly reduce the likelihood of embarrass-
ment. Motorists whose cars are searched, unlike those who are 
only questioned, may not be reassured by seeing that the Border 
Patrol searches others cars as well.” Id., at 895.

4 Though today’s decision would clearly permit détentions to be 
based solely on Mexican ancestry, the Court takes comfort in what 
appears to be the Border Patrol practice of not relying on Mexican 
ancestry standing alone in referring motorists for secondary déten-
tions. Ante, at 563 n. 16. See also ante, at 566-567, n. 19. Good 
faith on the part of law enforcement officiais, however, has never 
sufficed in this tribunal to substitute as a safeguard for personal free- 
doms or to remit our duty to effectuate constitutional guarantees. 
Indeed, with particular regard to the Fourth Amendment, Terry n . 
Ohio, 392 U. S. 1, 22 (1968), held that “simple '“good faith on the 
part of the arresting officer is not enough.” ... If subjective good 
faith alone were the test, the protections of the Fourth Amendment 
would evaporate, and the people would be “secure in their persons, 
houses, papers, and effects,” only in the discrétion of the police.’ 
Beck v. Ohio, [379 U. S. 89,] 97 [1964].”

Even if good faith is assumed, the affront to the dignity of Ameri-
can citizens of Mexican ancestry and Mexican aliens lawfully within 
the country is in no way diminished. The fact still remains 
that people of Mexican ancestry are targeted for examination at 
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In short, if a balancing process is required, the balance 
should be struck, as in Brignoni-Ponce, to require that 
Border Patrol officers act upon at least reasonable suspi-
cion in making checkpoint stops. In any event, even if 
a different balance were struck, the Court cannot, with-
out ignoring the Fourth Amendment requirement of rea- 
sonableness, justify wholly unguided seizures by officiais 
manning the checkpoints. The Court argues, however, 
that practicalities necessitate otherwise: “A requirement 
that stops on major routes inland always be based on 
reasonable suspicion would be impractical because the 
flow of traffic tends to be too heavy to allow the particu- 
larized study of a given car that would enable it to be 
identified as a possible carrier of illégal aliens.” Ante, at 
557.

As an initial matter, whatever force this argument 
may hâve, it cannot apply to the secondary détentions 
that occurred in No. 74-1560. Once a vehicle has been 
slowed and observed at a checkpoint, ample opportunity

checkpoints and that the burden of checkpoint intrusions will lie 
heaviest on them. That, as the Court observes, ante, at 563 n. 16, 
“[l]ess than 1% of the motorists passing the checkpoint are stopped 
for questioning,” whereas approximately 16% of the population of 
California is Spanish-speaking or of Spanish surname, has little 
bearing on this point—or, for that matter, on the integrity of 
Border Patrol practices. There is no indication how many of the 
16% hâve physical and grooming characteristics identifiable as 
Mexican. There is no indication what portion of the motoring 
public in California is of Spanish or Mexican ancestry. Given 
the socioeconomic status of this portion, it is likely that the 
figure is significantly less than 16%. Neither is there any indica-
tion that those of Mexican ancestry are not subjected to lengthier 
initial stops than others, even if they are not secondarily detained. 
Finally, there is no indication of the ancestral makeup of the 1% 
who are referred for secondary détention. If, as is quite likely the 
case, it is overwhehningly Mexican, the sense of discrimination 
which will be felt is only enhanced.
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existe to formulate the reasonable suspicion which, if it 
actually existe, would justify further détention. Indeed, 
though permitting roving stops based on reasonable sus-
picion, Brignoni-Ponce required that “any further déten-
tion or search must be based on [the greater showing of] 
consent or probable cause.” 422 U. S., at 882. The 
Court today, however, does not impose a requirement 
of even reasonable suspicion for these secondary stops.

The Court’s rationale is also not persuasive because 
several of the factors upon which officers may rely in 
establishing reasonable suspicion are readily ascertain- 
able, regardless of the flow of traffic. For example, 
with checkpoint stops as with roving-patrol stops, 
“[a]spects of the vehicle itself may justify suspicion.” 
Id., at 885. Thus it is relevant that the vehicle is a 
certain type of station wagon, appears to be heavily 
loaded, contains an extraordinary number of persons, or 
contains persons trying to hide. See ibid. If such fac-
tors are satisfactory to permit the imposition of a rea- 
sonable-suspicion requirement in the more demanding 
circumstances of a roving patrol, where officers initially 
deal with a vehicle traveling, not at a crawl, but at 
highway speeds, they clearly should suffice in the cir-
cumstances of a checkpoint stop.

Finally, the Court’s argument fails for more basic 
reasons. There is no principle in the jurisprudence of 
fundamental rights which permits constitutional limita-
tions to be dispensed with merely because they cannot 
be conveniently satisfied. Dispensing with reasonable 
suspicion as a prerequisite to stopping and inspecting 
motoriste because the inconvenience of such a require-
ment would make it impossible to identify a given car 
as a possible carrier of aliens is no more justifiable than 
dispensing with probable cause as prerequisite to the 
search of an individual because the inconvenience of 
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such a requirement would make it impossible to identify 
a given person in a high-crime area as a possible carrier 
of concealed weapons. “The needs of law enforcement 
stand in constant tension with the Constitution’s protec-
tions of the individual against certain exercises of official 
power. It is precisely the predictability of these pres-
sures that counsels a resolute loyalty to constitutional 
safeguards.” Almeida-Sanchez v. United States, 413 
U. S., at 273.

The Court also attempts to justify its approval of 
standardless conduct on the ground that checkpoint stops 
“involve less discretionary enforcement activity” than 
roving stops. Ante, at 559. This view is at odds with its 
later more revealing statement that “officers must hâve 
wide discrétion in selecting the motorists to be diverted 
for the brief questioning involved.” Ante, at 564. Simi- 
larly unpersuasive is the statement that “since field offi-
cers may stop only those cars passing the checkpoint, 
there is less room for abusive or harassing stops of in- 
dividuals than there was in the case of roving-patrol 
stops.” Ante, at 559.5 The Fourth Amendment stand-

5 As an empirical proposition, this observation is hardiy self- 
evident. No small number of vehicles pass through a checkpoint. 
Indeed, better than 1,000 pass through the San Clemente check-
point during each hour of operation. Ante, at 554. Thus there is 
clearly abundant opportunity for abuse and harassment at check- 
points through lengthier détention and questioning of some individ- 
uals or arbitrary secondary détentions. Such practices need not be 
confined to those of Mexican ancestry. And given that it is easier 
to deal with a vehicle which has already been slowed than it is 
to observe and then chase and apprehend a vehicle travelling at 
highway speeds, if anything, there is more, not less, room for abuse 
or harassment at checkpoints. Indeed, in Ortiz, the Court was “not 
persuaded that the checkpoint limits to any meaningful extent the 
officer’s discrétion to select cars for search.” 422 U. S., at 895. A 
fortiori, discrétion can be no more limited simply because the ac-
tivity is détention or questioning rather than searching.
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ard of reasonableness admits of neither intrusion at 
the discrétion of law enforcement personnel nor abusive 
or harassing stops, however infrequent. Action based 
merely on whatever may pique the curiosity of a par- 
ticular officer is the antithesis of the objective standards 
requisite to reasonable conduct and to avoiding abuse 
and harassment. Such action, which the Court now 
permits, has expressly been condemned as contrary to 
basic Fourth Amendment principles. Certainly today’s 
holding is far removed from the proposition emphati- 
cally affirmed in United States v. United States District 
Court, 407 U. S. 297, 317 (1972), that “those charged 
with . . . investigative and prosecutorial duty should not 
be the sole judges of when to utilize constitutionally 
sensitive means in pursuing their tasks. The historical 
judgment, which the Fourth Amendment accepts, is that 
unreviewed executive discrétion may yield too readily to 
pressures to obtain incriminating evidence and overlook 
potential invasions of privacy . . . .” Indeed, it is far 
removed from the even more recent affirmation that “the 
central concern of the Fourth Amendment is to protect 
liberty and privacy from arbitrary and oppressive inter-
férence by government officiais.” United States v. Ortiz, 
422 U. S., at 895.6

6 Camara v. Municipal Court, 387 U. S. 523 (1967), does not 
support the Court’s resuit. Contrary to the Court’s characteriza- 
tion, ante, at 561, the searches condoned there were not “routine 
intrusions.” The Court required that administrative searches pro- 
ceed according to reasonable standards satisfied with respect to 
each particular dwelling searched. 387 U. S., at 538. The search 
of any dwelling at the whim of administrative personnel was not 
permitted. The Court, however, imposes no such standards today. 
Instead, any vehicle and its passengers are subject to détention at 
a fixed checkpoint, and “no particularized reason need exist to 
justify” the détention. Ante, at 563. To paraphrase an apposite 
observation by the Court in Almeida-Sanchez v. United States, 413 
U. S. 266, 270 (1973), “[checkpoints] thus embodied precisely the
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The cornerstone of this society, indeed of any free 
society, is orderly procedure. The Constitution, as 
originally adopted, was therefore, in great measure, a 
procédural document. For the same reasons the drafters 
of the Bill of Rights largely placed their faith in procé-
dural limitations on government action. The Fourth 
Amendment’s requirement that searches and seizures be 
reasonable enforces this fundamental understanding in 
erecting its buffer against the arbitrary treatment of cit- 
izens by government. But to permit, as the Court does 
today, police discrétion to supplant the objectivity of rea- 
son and, thereby, expediency to reign in the place of 
order, is to undermine Fourth Amendment safeguards 
and threaten érosion of the cornerstone of our System 
of a government, for, as Mr. Justice Frankfurter re- 
minded us, “[t]he history of American freedom is, in no 
small measure, the history of procedure.” Malinski n . 
New York, 324 U. S. 401,414 (1945).

evil the Court saw in Camara when it insisted that the 'discrétion 
of the official in the field’ be circumscribed . . . .”
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Respondent, a private utility that is the sole supplier of electricity 
in southeastem Michigan, also fumishes its residential customers, 
without additional charge, with almost 50% of the most fre- 
quently used standard-size light bulbs under a longstanding 
practice antedating state régulation of electric utilities. This 
marketing practice for light bulbs is approved, as part of respond-
ent’s rate structure, by the Michigan Public Service Commission, 
and may not be changed unless and until respondent files, and 
the Commission approves, a new tariff. Petitioner, a retail 
druggist selling light bulbs, brought an action against respondent, 
claiming that it was using its monopoly power in the distribution 
of electricity to restrain compétition in the sale of light bulbs in 
violation of the Sherman Act. The District Court entered a 
summary judgment against petitioner, holding on the authority 
of Parker v. Brown, 317 U. S. 341, that the Commission’s 
approval of respondent’s light-bulb marketing practices ex- 
empted the practices from the fédéral antitrust laws, and 
the Court of Appeals affirmed. Held: Neither Michigan’s ap-
proval of respondent’s présent tariff nor the fact that the light- 
bulb-exchange program may not be terminated until a new tariff 
is filed, is sufficient basis for implying an exemption from the 
fédéral antitrust laws for that program. Pp. 592-598.

(a) The State’s participation in the decision to hâve a light- 
bulb exchange program is not so dominant that it is unfair to 
hold a private party responsible for its conduct in implementing the 
decision, but rather the respondent’s participation in the decision 
is sufiiciently significant to require that its conduct, like com-
parable conduct by unregulated businesses, conform to applicable 
fédéral law. Pp. 592-595.

(b) Michigan’s régulation of respondent’s distribution of elec-
tricity poses no necessary conflict with a fédéral requirement that 
respondent’s activities in compétitive markets satisfy antitrust 
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standards. Merely because certain conduct may be subject to 
state régulation and to the fédéral antitrust laws does not 
necessarily mean that it must satisfy inconsistent standards, 
but, even assuming inconsistency, this would not mean that 
the fédéral interest must inevitably be subordinated to the State’s; 
moreover, even assuming that Congress did not intend the anti-
trust laws to apply to areas of the economy primarily regulated 
by a State, the enforcement of the antitrust laws would not be 
foreclosed in an essentially unregulated area such as the electric 
light-bulb market. Pp. 595-598.

513 F. 2d 630, reversed and remanded.

Stev en s , J., delivered the opinion of the Court, in which Bre n -
nan , Whi te , and Mar sha ll , JJ., joined, and in which (except as 
to Parts II and IV) Burg er , C. J., joined. Bur ge r , C. J., filed an 
opinion concurring in the judgment, and concurring in part, post, 
p. 603. Bla ck mun , J., filed an opinion concurring in the judgment, 
post, p. 605. Stewa rt , J., filed a dissenting opinion, in which 
Pow ell  and Reh nq ui st , JJ., joined, post, p. 614.

Burton I. Weinstein argued the cause for petitioner. 
With him on the briefs were Robert A. Holstein, 
Michael L. Sklar, and David L. Nelson.

George D. Reycraft argued the cause for respondent. 
With him on the brief were Donald I. Baker, Leon S. 
Cohan, and Dean J. Landau.

Solicitor General Bork argued the cause for the United 
States as amicus curiae urging reversai. With him on 
the brief were Assistant Attorney General Kauper, Barry 
Grossman, and Cari D. Lawson.

Howard J. Trienens argued the cause for Michigan 
Bell Téléphoné Co. et al. as amici curiae urging affirm- 
ance. With him on the brief were Théodore N. Miller 
and C. John Buresh*

*Sumner J. Katz filed a brief for the National Association of 
Regulatory Utility Commissioners as amicus curiae urging affirmance.
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Mr . Just ice  Steve ns  delivered the opinion of the 
Court.t

In Parker v. Brown, 317 U. S. 341, the Court held that 
the Sherman Act was not violated by state action displac- 
ing compétition in the marketing of raisins. In this case 
we must décidé whether the Parker rationale immunizes 
private action which has been approved by a State and 
which must be continued while the state approval re-
mains effective.

The Michigan Public Service Commission pervasively 
régulâtes the distribution of electricity within the State 
and also has given its approval to a marketing practice 
which has a substantial impact on the otherwise unregu- 
lated business of distributing electric light bulbs. As- 
suming, arguendo, that the approved practice has unrea- 
sonably restrained trade in the light-bulb market, the 
District Court1 and the Court of Appeals2 held, on the 
authority of Parker, that the Commission’s approval 
exempted the practice from the fédéral antitrust laws. 
Because we questioned the applicability of Parker to this 
situation, we granted certiorari, 423 U. S. 821. We now 
reverse.

Petitioner, a retail druggist selling light bulbs, claims 
that respondent is using its monopoly power in the distri-
bution of electricity to restrain compétition in the sale 
of bulbs in violation of the Sherman Act.3 Discovery 

t Parts II and IV of this opinion are joined only by Mr . Just ice  
Bre nn an , Mr . Justi ce  Whi te , and Mr . Just ic e Mar sha ll .

*392 F. Supp. 1110 (ED Mich. 1974).
2 513 F. 2d 630 (CA6 1975).
3 Petitioner’s complaint asserts that respondent’s light-bulb-ex- 

change program violâtes § 2 of the Sherman Act, 15 U. S. C. § 2, 
and § 3 of the Clayton Act, 15 U. S. C. § 14. In his brief in this 
Court, petitioner has also argued that the program constitutes un- 
lawful tying violative of § 1 of the Sherman Act. The complaint 
seeks treble damages and an injunction permanently enjoining 
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and argument in connection with defendant’s motion for 
summary judgment were limited by stipulation to the 
issue raised by the Commission’s approval of respondent’s 
light-bulb-exchange program. We state only the facts 
pertinent to that issue and assume, without opining, that 
without such approval an antitrust violation would exist. 
To the extent that the facts are disputed, we must ré-
solve doubts in favor of the petitioner since summary 
judgment was entered against him. We first describe 
respondent’s “lamp exchange program,” we next discuss 
the holding in Parker v. Brown, and then we consider 
whether that holding should be extended to cover this 
case. Finally, we comment briefly on additional authori- 
ties on which respondent relies.

I
Respondent, the Detroit Edison Co., distributes elec- 

tricity and electric light bulbs to about five million 
people in southeastern Michigan. In this marketing 
area, respondent is the sole supplier of electricity, and 
supplies consumers with almost 50% of the standard-size 
light bulbs they use most frequently.4 Customers are 
billed for the electricity they consume, but pay no 
separate charge for light bulbs. Respondent’s rates, in- 
cluding the omission of any separate charge for bulbs, 
hâve been approved by the Michigan Public Service 
Commission, and may not be changed without the Com- 
mission’s approval. Respondent must, therefore, con-

respondent from requiring the purchase of bulbs in connection with 
the sale of electrical energy. The complaint purports to be filed 
on behalf of ail persons similarly situated, but the record contains 
no indication that the plaintiff moved for a class détermination 
pursuant to Fed. Rule Civ. Proc. 23 (c).

4 Respondent does not distribute fluorescent lights or high-intensity 
discharge lamps; if bulbs of those types were included, respondent’s 
share of the market would only be about 23%.
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tinue its lamp-exchange program until it files a new tariff 
and that new tariff is approved by the Commission.

Respondent, or a predecessor, has been following the 
practice of providing limited amounts of light bulbs to its 
customers without additional charge since 1886? In 
1909 the State of Michigan began régulation of electric 
utilities? In 1916 the Michigan Public Service Com-
mission first approved a tariff filed by respondent setting 
forth the lamp-supply program. Thereafter, the Com- 
mission’s approval of respondent’s tariffs has included 
implicit approval of the lamp-exchange program. In 
1964 the Commission also approved respondent’s decision 
to eliminate the program for large commercial custom-
ers.7 The élimination of the service for such customers 
became effective as part of a general rate réduction for 
those customers.

In 1972 respondent provided its residential customers 
with 18,564,381 bulbs at a cost of $2,835,000? In its 
accounting to the Michigan Public Service Commission, 
respondent included this amount as a portion of its cost 
of providing service to its customers. Respondent’s ac-
counting records reflect no direct profit as a resuit of the

5 Under respondent’s practice, new residential customers are pro-
vided with bulbs in “such quantifies as may be needed” for ail of 
their permanent fixtures; thereafter, respondent replaces residential 
customers’ bumed out light bulbs in proportion to their estimated 
use of electricity for lighting. The customer incurs no direct charge 
for such bulbs at the time they are fumished to him, but normally 
tums in any bumed-out bulbs to obtain a new supply.

6 See Mich. Comp. Laws §§ 460.551, 460.559 (1970).
7 Apparently many commercial customers use relatively large 

quantifies of fluorescent lighting and therefore hâve less interest in 
the bulb-exchange program.

8 Of this amount, $2,363,328 was paid to the three principal manu-
facturera of bulbs from whom respondent made its purchases; the 
other $471,672 represented costs incurred in the use of respondent’s 
personnel and facilities in carrying out the program.
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distribution of bulbs. The purpose of the program, ac- 
cording to respondent’s executives, is to increase the con- 
sumption of electricity. The effect of the program, 
according to petitioner, is to foreclose compétition in a 
substantial segment of the light-bulb market.9

The distribution of electricity in Michigan is per- 
vasively regulated by the Michigan Public Service Com-
mission. A Michigan statute10 vests the Commission 
with “complété power and jurisdiction to regulate ail 
public utilities in the state . . . .” The statute confers 
express power on the Commission “to regulate ail rates, 
fares, fees, charges, services, rules, conditions of service, 
and ail other matters pertaining to the formation, oper-
ation, or direction of such public utilities.” Respond- 
ent advises us that the heart of the Commission’s func- 
tion is to regulate the “ ‘fumishing ... [of] electricity 
for the production of light, heat or power ....’”11

The distribution of electric light bulbs in Michigan is 
unregulated. The statute creating the Commission con- 
tains no direct reference to light bulbs. Nor, as far as 
we hâve been advised, does any other Michigan statute 
authorize the régulation of that business. Neither the 
Michigan Législature, nor the Commission, has ever made 
any spécifie investigation of the desirability of a lamp- 
exchange program or of its possible effect on compétition 
in the light-bulb market. Other utilities regulated by 
the Michigan Public Service Commission do not follow 
the practice of providing bulbs to their customers at no

9 According to respondent the effect of the program is to save 
consumers about $3 million a year, since the bulbs they now 
receive at a cost of $2,835,000 would cost them about $6 million 
in the retail market.

10 Mich. Comp. Laws § 460.6 (1970).
11 See Brief for Respondent 11; Mich. Comp. Laws §460.501 

(1970).
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additional charge. The Commission’s approval of re-
spondent’s decision to maintain such a program does not, 
therefore, implement any statewide policy relating to 
light bulbs. We infer that the State’s policy is neutral 
on the question whether a utility should, or should not, 
hâve such a program.

Although there is no statute, Commission rule, or 
policy which would prevent respondent from abandon- 
ing the program merely by filing a new tariff providing 
for a proper adjustment in its rates, it is nevertheless ap-
parent that while the existing tariff remains in effect, 
respondent may not abandon the program without vio- 
lating a Commission order, and therefore without violat- 
ing state law. It has, therefore, been permitted. by 
the Commission to carry out the program, and also is 
required to continue to do so until an appropriate filing 
has been made and has received the approval of the 
Commission.

Petitioner has not named any public official as a party 
to this litigation and has made no claim that any repré-
sentative of the State of Michigan has acted unlawfully.

II
In Parker v. Brown the Court considered whether the 

Sherman Act applied to state action. The way the Sher-
man Act question was presented and argued in that case 
sheds significant light on the character of the state-action 
concept embraced by the Parker holding.

The plaintiff, Brown, was a producer and packer of 
raisins; the défendants were the California Director of 
Agriculture and other public officiais charged by Califor-
nia statute with responsibility for administering a pro-
gram for the marketing of the 1940 crop of raisins. The 
express purpose of the program was to restrict compéti-
tion among the growers and maintain prices in the dis-
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tribution of raisins to packers.12 Nevertheless, in the 
District Court, Brown did not argue that the défendants 
had violated the Sherman Act. He sought an injunc- 
tion against the enforcement of the program on the 
theory that it interfered with his constitutional right to 
engage in Interstate commerce. Because he was attack- 
ing the constitutionality of a California statute and régu-
lations having statewide applicability, a three-judge Dis-
trict Court was convened.13 With one judge dissenting, 
the District Court held that the program violated the 
Commerce Clause and granted injunctive relief.14

The défendant state officiais took a direct appeal to 
this Court. Probable jurisdiction was noted on April 6, 
1942, and the Court heard oral argument on the Com-

12 “The California Agricultural Prorate Act authorizes the estab-
lishment, through action of state officiais, of programs for the 
marketing of agricultural commodities produced in the state, so 
as to restrict compétition among the growers and maintain prices 
in the distribution of their commodities to packers. The declared 
purpose of the Act is to 'conserve the agricultural wealth of the 
State’ and to 'prevent économie waste in the marketing of agricul-
tural products’ of the state.” 317 U. S., at 346.

''The declared objective of the California Act is to prevent 
excessive supplies of agricultural commodities from 'adversely affect- 
ing’ the market, and although the statute speaks in tenns of 'éco-
nomie stability’ and 'agricultural waste’ rather than of price, the 
évident purpose and effect of the régulation is to 'conserve agricul-
tural wealth of the state’ by raising and maintaining prices, but 
'without permitting unreasonable profits to producers.’ § 10.” Id., 
at 355.

13 Title 28 U. S. C. § 2281 has been consistently read by this Court 
as authorizing a three-judge court only when the state statute which 
is sought to be enjoined is of a general and statewide application. 
Moody n . Flowers, 387 U. S. 97, 101.

14 Article I, § 8, cl. 3, of the United States Constitution provides: 
''Congress shall hâve Power . . . To regulate Commerce with foreign 
Nations, and among the several States, and with the Indian 
Tribes . . . .”
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merce Clause issue on May 5, 1942. In the meantime, 
on April 27, 1942, the Court held that the State of 
Georgia is a “person” within the meaning of § 7 of the 
Sherman Act and therefore entitled to maintain an ac-
tion for treble damages. Georgia n . Evans, 316 U. S. 
159.

Presumably because the Court was then concerned 
with the relationship between the sovereign States and 
the antitrust laws, it immediately set Parker v. Brown 
for reargument15 and, on its own motion, requested the 
Solicitor General of the United States to file a brief as 
amicus curiae and directed the parties to discuss the 
question whether the California statute was rendered 
invalid by the Sherman Act.16

In his supplémentai brief the Attorney General of 

15 The Court also asked the parties to consider whether the Agri- 
cultural Adjustment Act, as amended, or any other Act of Congress, 
invalidated the California program. The supplémentai briefs noted 
that the California program had been adopted with the collabora-
tion of officiais of the United States Department of Agriculture, 
and had been aided by loans from the Commodity Crédit Corpo-
ration recommended by the Secretary of Agriculture. These facts 
were emphasized in portions of Mr. Chief Justice Stone’s opinion dis- 
cussing the Agricultural Adjustment Act and the Commerce Clause, 
see 317 U. S., at 357, 358-359, 368, but were not mentioned in con-
nection with the Court’s discussion of the Sherman Act.

16 The first order entered in the Suprême Court Journal on Mon- 
day, May 11, 1942, provided:
“No. 1040. W. B. Parker, Director of Agriculture, et al., appellants, 
v. Porter L. Brown. This cause is restored to the docket for reargu-
ment on October 12 next. In their briefs and on the oral argument 
counsel for the parties are requested to discuss the questions whether 
the state statute involved is rendered invalid by the action of Con-
gress in passing the Sherman Act, the Agricultural Adjustment Act 
as amended, or any other Act of Congress. The Solicitor General 
is requested to file a brief as amicus curiae and, if he so desires, to 
participate in the oral argument.” Journal, O. T. 1941, p. 252.
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California17 advanced three arguments against using the 
Sherman Act as a basis for upholding the injunction 
entered by the District Court. He contended (1) that 
even though a State is a “person” entitled to maintain 
a treble-damage action as a plaintiff, Congress never in- 
tended to subject a sovereign State to the provisions of 
the Sherman Act; (2) that the California program did 
not, in any event, violate the fédéral statute; and (3) 
that since no evidence or argument pertaining to the 
Sherman Act had been offered or considered in the 
District Court, the injunction should not be sustained on 
an antitrust theory.18

In his brief for the United States as amicus curiae, the 
Soliciter General did not take issue with the appellants’ 
first argument. He contended that the California pro-
gram was inconsistent with the policy of the Sherman 
Act, but expressly disclaimed any argument that the 
State of California or its officiais had violated fédéral 
law.19 Later in his brief the Soliciter General drew an

17 The Honorable Earl Warren, later Chief Justice of the United 
States.

18 In the index to his supplémentai brief, the California Attorney 
General outlined his discussion of the Sherman Act in these words: 
“The Sherman Anti-Trust law and the California raisin pro-

gram ............................................................................... 35
“1. Is a state subject to the Sherman Act?.............................. 35
“2. Does the state seasonal program for raisins violate the

provisions of the Sherman Act?........................................ 48
“(a) The Sherman Act is circumscribed by the rule of 

reason ..............  53
“(b) Fédéral législation as exempting state program from 

anti-trust laws.............'................................ 60
“3. May the California raisin program be enjoined in the 

présent action?......................................................... 64”
19 At p. 59 of its brief, the Government stated:
“The Sherman Act does not in terms define its scope in so far 

as it applies to the activities of state govemments. But nothing
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important distinction between économie action taken by 
the State itself and private action taken pursuant to a 
state statute permitting or requiring individuals to en-
gage in conduct prohibited by the Sherman Act. The 
Solicitor General contended that the private conduct 
would clearly be illégal but recognized that a different 
problem existed with respect to the State itself.20 It 
was the latter problem that was presented in the Parker 
case.

This Court set aside the injunction entered by the 
District Court. In the portion of his opinion for the 
Court discussing the Sherman Act issue, Mr. Chief Justice 
Stone addressed only the first of the three arguments ad- 
vanced by the California Attorney General. The Court 
held that even though comparable programs organized 
by private persons would be illégal, the action taken by 
state officiais pursuant to express legislative command did 
not violate the Sherman Act.21

in the Act precludes its application to programs sponsored by the 
States. Sections 1 and 2 prohibit unlawful conduct by ‘persons,’ 
and the word ‘person,’ as defined in Section 7, in some connections 
at least, may include a state. Georgia v. Evans, 316 U. S. 159.

“But the question we face here is not whether California or its 
officiais hâve violated the Sherman Act, but whether the state 
program interfères with the accomplishment of the objectives of the 
fédéral statute.”

20 At p. 63 of its brief, the Government stated:
“A state statute permitting, or requiring, dealers in a commodity 
to combine so as to limit the supply or raise the price of a subject 
of Interstate commerce would clearly be void. The question here is 
whether a state may itself undertake to control the supply and 
price of a commodity shipped in Interstate commerce or otherwise 
restrain interstate compétition through a mandatory régulation.”

21 “But it is plain that the prorate program here was never 
intended to operate by force of individual agreement or combina-
tion. It derived its authority and its efficacy from the legislative 
command of the state and was not intended to operate or become
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This narrow holding made it unnecessary for the Court 
to agréé or to disagree with the Solicitor General’s view 
that a state statute permitting or requiring private con-
duct prohibited by fédéral law “would clearly be void.” 22 
The Court’s narrow holding also avoided any question 
about the applicability of the antitrust laws to private 
action taken under color of state law.

Unquestionably the term “state action” may be used 
broadly to encompass individual action supported to some 
extent by state law or custom. Such a broad use of the 
term, which is familiar in civil rights litigation,23 is not,

effective without that command. We find nothing in the language 
of the Sherman Act or in its history which suggests that its purpose 
was to restrain a state or its ofïicers or agents from activities 
directed by its législature. In a dual System of government in 
which, under the Constitution, the States are sovereign, save only 
as Congress may constitutionally subtract from their authority, an 
unexpressed purpose to nullify a state’s control over its officers and 
agents is not lightly to be attributed to Congress.

“The Sherman Act makes no mention of the state as such, and 
gives no hint that it was intended to restrain state action or official 
action directed by a state.

“There is no suggestion of a purpose to restrain state action in 
the Act’s legislative history. The sponsor of the bill which was 
ultimately enacted as the Sherman Act declared that it prevented 
only 'business combinations.’ 21 Cong. Rec. 2562, 2457; see also 
[id.,] at 2459, 2461. That its purpose was to suppress combinations 
to restrain compétition and attempts to monopolize by individuals 
and corporations, abundantly appears from its legislative history.

“The state in adopting and enforcing the prorate program made 
no contract or agreement and entered into no conspiracy in restraint 
of trade or to establish monopoly but, as sovereign, imposed the 
restraint as an act of government which the Sherman Act did not 
undertake to prohibit. Olsen n . Smith, 195 U. S. 332, 344—[3]45 ; cf. 
Lowenstein v. Evans, 69 F. 908, 910.” 317 U. S., at 350-352.

22 See n. 15, supra.
23 See Monroe v. Pape, 365 U. S. 167, 172-187; Adickes v. Kress
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however, what Mr. Chief Justice Stone described in his 
Parker opinion. He carefully selected language which 
plainly limited the Court’s holding to official action taken 
by state officiais.24

In this case, unlike Parker, the only défendant is a 
private utility. No public officiais or agencies are named 
as parties and there is no claim that any state action vio- 
lated the antitrust laws. Conversely, in Parker there was 
no claim that any private citizen or company had vio- 
lated the law. The only Sherman Act issue decided was 
whether the sovereign State itself, which had been held 
to be a person within the meaning of § 7 of the statute, 
was also subject to its prohibitions. Since the case now 
before us does not call into question the legality of any

& Co., 398 U. S. 144, 188-234 (Bre nn an , J., concurring in part 
and dissenting in part).

24 In his three-page discussion of the Sherman Act issue in Parker 
v. Brown, Mr. Chief Justice Stone made 13 references to the fact that 
state action was involved. Each time his language was carefully 
chosen to apply only to official action, as opposed to private action 
approved, supported, or even directed by the State. Thus, his 
references were to (1) “the legislative command of the state,” 
and (2) “a state or its officers or agents from activities directed 
by its législature,” 317 U. S., at 350; and to (3) “a state’s control 
over its officers and agents,” (4) “the state as such,” (5) “state action 
or official action directed by a state,” and (6) “state action,” id., at 
351; and to (7) “the state command to the Commission and to 
the program committee,” (8) “state action,” (9) “the state which 
has created the machinery for establishing the prorate pro- 
gam,” (10) “it is the state, acting through the Commission, 
which adopts the program . . .,” (11) “[t]he state itself exercises its 
legislative authority,” (12) “ [t]he state in adopting and enforcing the 
prorate program . . . ,” and finally (13) “as sovereign, imposed the 
restraint as an act of government . . . ,” id., at 352.

The cumulative efïect of these carefully drafted references un- 
equivocally differentiates between official action, on the one hand, 
and individual action (even when commanded by the State), on 
the other hand.
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act of the State of Michigan or any of its officiais or 
agents, it is not controlled by the Parker decision.

III
In this case we are asked to hold that private conduct 

required by state law is exempt from the Sherman Act. 
Two quite different reasons might support such a rule. 
First, if a private citizen has done nothing more than 
obey the command of his state sovereign, it would be 
unjust to conclude that he has thereby offended fédéral 
law. Second, if the State is already regulating an area 
of the economy, it is arguable that Congress did not in- 
tend to superimpose the antitrust laws as an additional, 
and perhaps confficting, regulatory mechanism. We con-
sider these two reasons separately.

We may assume, arguendo, that it would be unaccept-
able ever to impose statutory liability on a party who 
had done nothing more than obey a state command. 
Such an assumption would not décidé this case, if, in- 
deed, it would décidé any actual case. For typically 
cases of this kind involve a blend of private and public 
decisionmaking.25 The Court has already decided that 
state authorization,26 approval,27 encouragement,28 or

2B Indeed, in Parker v. Brown itself, there was significant private 
participation in the formulation and effectuation of the proration 
program. As the Court pointed out, approval of the program upon 
referendum by a prescribed number of producers was one of the 
conditions for effectuating the program. See ibid.

26 “It cannot be said that any State may give a corporation, 
created under its, laws, authority to restrain interstate or inter-
national commerce against the will of the nation as lawfully ex- 
pressed by Congress.” Northern Securities Co. v. United States, 
193 U. S. 197, 346.

27 In the Parker opinion itself, the Court pointed out that a State 
does not give immunity to those who violate the Sherman Act “by 
declaring that their action is laWful.” 317 U. S., at 351.

28 “Respondents’ arguments, at most, constitute the contention 



CANTOR v. DETROIT EDISON CO. 593

579 Opinion of the Court

participation 29 in restrictive private conduct confers no 
antitrust immunity. And in Schwegmann Bros. v. Cal- 
vert Corp., 341 U. S. 384, the Court invalidated the 
plaintiff’s entire resale price maintenance program even 
though it was effective throughout the State only be- 
cause the Louisiana statute imposed a direct restraint on 
retailers who had not signed fair trade agreements.30

In each of these cases the initiation and enforcement 
of the program under attack involved a mixture of 
private and public decisionmaking. In each case, not- 
withstanding the state participation in the decision, the 
private party exercised sufiicient freedom of choice to 
enable the Court to conclude that he should be held re- 
sponsible for the conséquences of his decision.

The case before us also discloses a program which is the 
product of a decision in which both the respondent and the 

that their activities complemented the objective of the ethical codes. 
In our view that is not state action for Sherman Act purposes. It 
is not enough that, as the County Bar puts it, anticompetitive 
conduct is ‘prompted’ by state action ; rather, anticompetitive activi-
ties must be compelled by direction of the State acting as a 
sovereign,” Goldfarb v. Virginia State Bar, 421 U. S. 773, 791.

29 See Continental Co. v. Union Carbide, 370 U. S. 690; cf. also 
Union Pacific R. Co. v. United States, 313 U. S. 450, cited in Parker 
v. Brown, supra, at 352.

30 Thus, although the private decision to enforce a statewide 
fair trade program was not only approved by the State, but actually 
would hâve been ineffective without the statutory command to non- 
signers to adhéré to the prices set by the plaintiff, the rationale of 
Parker v. Brown did not immunize the restraint. Quite the con- 
trary, in his opinion for the Court Mr. Justice Douglas cited Parker 
for the proposition that private conduct was forbidden by the 
Sherman Act even though the State had compelled retailers to follow 
a parallel price policy. He said: “Therefore, when a state compels 
retailers to follow a parallel price policy, it demands private conduct 
which the Sherman Act forbids. See Parker v. Brown, 317 U. S. 
341,350.” 341 U. S., at 389.
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Commission participated. Respondent could not main- 
tain the lamp-exchange program without the approval of 
the Commission, and now may not abandon it without 
such approval. Nevertheless, there can be no doubt that 
the option to hâve, or not to hâve, such a program is pri- 
marily respondent’s, not the Commission’s.31 Indeed, 
respondent initiated the program years before the regula- 
tory agency was even created. There is nothing unjust 
in a conclusion that respondent’s participation in the 
decision is sufficiently significant to require that its con- 
duct implementing the decision, like comparable conduct 
by unregulated businesses, conform to applicable fédéral 
law.32 Accordingly, even though there may be cases in 
which the State’s participation in a decision is so dom-

31 We recently described an analogous exercise of a public utility’s 
power to make business decisions subject to Commission approval 
in Jackson v. Metropolitan Edison Co., 419 U. S. 345:
“The nature of govemmental régulation of private utilities is such 
that a utility may frequently be required by the state regulatory 
scheme to obtain approval for practices a business regulated in less 
detail would be free to institute without any approval from a 
regulatory body. Approval by a state utility commission of such 
a request from a regulated utility, where the Commission has not 
put its own weight on the side of the proposed practice by ordering 
it, does not transmute a practice initiated by the utility and ap- 
proved by the Commission into 'state action.’ At most, the Com-
mission’s failure to overtum this practice amounted to no more 
than a détermination that a Pennsylvania utility was authorized to 
employ such a practice if it so desired. Respondent’s exercise of 
the choice allowed by state law where the initiative cornes from it 
and not from the State, does not make its action in doing so 'state 
action’ for purposes of the Fourteenth Amendment.” Id., at 357. 
(Footnote omitted.)

32 Nor is such a conclusion even arguably inconsistent with the 
underlying rationale of Parker n . Brown. For in that case Cali-
fornia required every raisin producer in the State to comply with 
the proration program, whereas Michigan has never required any 
utility to adopt a lamp-exchange program.
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inant that it would be unfair to hold a private party 
responsible for his conduct in implementing it, this 
record discloses no such unfaimess.

Apart from the question of fairness to the individual 
who must conform not only to state régulation but to 
the fédéral antitrust laws as well, we must consider 
whether Congress intended to superimpose antitrust 
standards on conduct already being regulated under a 
different standard. Amici curiae forcefully contend that 
the compétitive standard imposed by antitrust législa-
tion is fundamentally inconsistent with the “public inter-
est” standard widely enforced by regulatory agencies, and 
that the essential teaching of Parker v. Brown is that the 
fédéral antitrust laws should not be applied in areas of 
the economy pervasively regulated by state agencies.

There are at least three reasons why this argument is 
unacceptable. First, merely because certain conduct 
may be subject both to state régulation and to the fédéral 
antitrust laws does not necessarily mean that it must 
satisfy inconsistent standards; second, even assuming 
inconsistency, we could not accept the view that 
the fédéral interest must inevitably be subordinated 
to the State’s; and finally, even if we were to assume 
that Congress did not intend the antitrust laws to apply 
to areas of the economy primarily regulated by a 
State, that assumption would not foreclose the enforce-
ment of the antitrust laws in an essentially unregulated 
area such as the market for electric light bulbs.

Unquestionably there are examples of économie régu-
lation in which the very purpose of the government con- 
trol is to avoid the conséquences of unrestrained com-
pétition. Agricultural marketing programs, such as that 
involved in Parker, were of that character. But ail éco-
nomie régulation does not necessarily suppress compéti-
tion. On the contrary, public utility régulation typically 



596 OCTOBER TERM, 1975

Opinion of the Court 428 U. S.

assumes that the private firm is a natural monopoly and 
that public Controls are necessary to protect the consumer 
from exploitation.33 There is no logical inconsistency 
between requiring such a firm to meet regulatory criteria 
insofar as it is exercising its natural monopoly powers 
and also to comply with antitrust standards to the ex- 
tent that it engages in business activity in compétitive 
areas of the economy.34 Thus, Michigan’s régulation of 
respondent’s distribution of electricity poses no neces-
sary conflict with a fédéral requirement that respond-
ent’s activities in compétitive markets satisfy antitrust 
standards.35

The mere possibility of conflict between state regula-
tory policy and fédéral antitrust policy is an insuflicient 
basis for implying an exemption from the fédéral anti-
trust laws. Congress could hardly hâve intended state 
regulatory agencies to hâve broader power than fédéral 
agencies to exempt private conduct from the antitrust 
laws.36 Therefore, assuming that there are situations in

33 As Mr . Just ic e Stew art  pointed out in his dissenting opinion 
in Otter Tail Power Co. n . United States, 410 U. S. 366, 389, the 
“very reason for the régulation of private utility rates—by state 
bodies and by the Commission—is the inevitability of a monopoly 
that requires price control to take the place of price compétition.”

34 Commenting on a possible conflict between fédéral regulatory 
policy and fédéral antitrust policy we hâve repeatedly said “ ‘[r]epeal 
[of the antitrust laws] is to be regarded as implied only if necessary 
to make the . . . [Act] work, and even then only to the minimum 
extent necessary.’ ” Id., at 391, quoting Silver v. New York Stock 
Exchange, 373 U. S. 341, 357.

35 Indeed, since our decision in Otter Tail Power Co. v. United 
States, supra, there can be no doubt about the proposition 
that the fédéral antitrust laws are applicable to electrical utilities. 
Although there was dissent from the particular application of the 
statute in that case, there was no dissent from the basic proposition 
that such utilities must obey the fédéral antitrust laws.

36 Respondent does not argue that state régulation provides a
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which the existence of state régulation should give rise 
to an implied exemption, the standards for ascertaining 
the existence and scope of such an exemption surely must 
be at least as severe as those applied to fédéral regulatory 
législation.

The Court has consistently refused to find that régula-
tion gave rise to an implied exemption without first de- 
termining that exemption was necessary in order to 
make the regulatory Act work, “and even then only to 
the minimum extent necessary.” 37

stronger justification for an implied exemption than fédéral régula-
tion. On the contrary, respondent relies heavily on Gordon v. New 
York Stock Exchange, 422 U. S. 659, in which the Court upheld the 
fixed commissions of the stock exchange as an intégral part of the 
effective operation of the Securities Exchange Act of 1934. The in- 
applicability of that case is manifest from Mr . Jus ti ce  Ste wa rt ’s  
brief concurring opinion in which he stated:
“The Court has never held, and does not hold today, that the 
antitrust laws are inapplicable to anticompetitive conduct- simply 
because a fédéral agency has jurisdiction over the activities of one 
or more of the défendants. An implied repeal of the antitrust laws 
may be found only if there exists a 'plain repugnancy between the 
antitrust and regulatory provisions.’ United States v. Philadel-
phia Nat. Bank, 374 U. S. 321, 351.

“The mere existence of the Commission’s reserve power of over- 
sight with respect to rules initially adopted by the exchanges, there- 
fore, does not necessarily immunize those rules from antitrust 
attack. . . . The question presented by the présent case, therefore, 
is whether exchange rules fixing minimum commission rates are 
'necessary to make the Securities Exchange Act work.’ ” Id., at 692- 
693.
The lamp-supply program is by no means comparably impérative 
in the continued effective functioning of Michigan’s régulation of 
the utilities industry.

37 See n. 34, supra. Recent cases make it clear that the 
relevant “ 'aspect of the agency’s jurisdiction must be sufficiently 
central to the purposes of the enabling statute so that implied 
repeal of the antitrust laws is 'necessary to make the [regulatory
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The application of that standard to this case inexo- 
rably requires rejection of respondent’s claim. For Mich-
igan’s regulatory scheme does not conflict with fédéral 
antitrust policy and, conversely, if the fédéral antitrust 
laws should be construed to outlaw respondent’s light- 
bulb-exchange program, there is no reason to believe that 
Michigan’s régulation of its electric utilities will no longer 
be able to function effectively. Regardless of the out- 
come of this case, Michigan’s interest in regulating its 
utilities’ distribution of electricity will be almost entirely 
unimpaired.

We conclude that neither Michigan’s approval of the 
tariff filed by respondent, nor the fact that the lamp- 
exchange program may not be terminated until a new 
tariff is filed, is a sufficient basis for implying an exemp-
tion from the fédéral antitrust laws for that program.38

IV
The dissenting opinion voices the legitimate concern 

that violation of the antitrust laws by regulated com- 
panies may give rise to “massive treble damage liabili- 
ties.” This is an oft-repeated criticism of the inevitably

scheme] work.’” Robinson, Recent Antitrust Developments: 1975,
31 Record of N. Y. C. B. A. 38, 57-58 (1976).

In United States v. National Assn. of Securities Dealers, 422 U. S.
694, 719-720, the Court pointed out:
“Implied antitrust immunity is not favored, and can be justified 
only by a convincing showing of clear repugnancy between the anti-
trust laws and the regulatory System. See, e. g., United States v.
Philadelphia Nat. Bank, 374 U. S., at 348; United States v. Borden 
Co., 308 U. S. 188, 197-206 (1939).”
These cases are, of course, consistent with the “cardinal rule,” appli-
cable to législation generally, that repeals by implication are not 
favored. Posadas n . National City Bank, 296 U. S. 497, 503.

38 Of course, the absence of an exemption from the antitrust laws 
does not mean that those laws hâve been violated.
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imprécise language of the Sherman Act and of the consé-
quent difficulty in predicting with certainty its applica-
tion to varions spécifie fact situations.39 The far-reach- 
ing value of this basic part of our law, however, has 
enabled it to withstand such criticism in the past.40

The concern about treble-damage liability has argu- 
able relevance to this case in two ways. If the hazard 
of violating the antitrust laws were enhanced by the fact 
of régulation, or if a regulated company had engaged in 
anticompetitive conduct in reliance on a justified under- 
standing that such conduct was immune from the anti-
trust laws, a concern with the punitive aspects of the 
treble-damage remedy would be appropriate. But nei- 
ther of those circumstances is présent in this case.

When régulation merely takes the form of approval 
of a tariff proposed by the company, it surely has not 
increased the company’s risk of violating the law. The 

39 It is this concem which has repeatedly prompted the introduc-
tion of bills which, if adopted, would make the award of treble 
damages in antitrust litigation discretionary rather than mandatory. 
See Report of the Attorney General’s National Committee to Study 
the Antitrust Laws 378-380 (1955). See also, e. g., H. R. 978, 85th 
Cong., lst Sess. (1957); H. R. 190, 87th Cong., Ist Sess. (1961).

40 “As a charter of freedom, the Act has a generality and adapt- 
ability comparable to that found to be désirable in constitutional 
provisions. It does not go into detailed définitions which might 
either work injury to legitimate enterprise or through particulariza- 
tion defeat its purposes by providing loopholes for escape. The 
restrictions the Act imposes are not mechanical or artificial. Its 
general phrases, interpreted to attain its fundamental objects, set up 
the essential standard of reasonableness. They call for vigilance in 
the détection and frustration of ail efforts unduly to restrain the 
free course of interstate commerce, but they do not seek to establish 
a mere delusive liberty either by making impossible the normal and 
fair expansion of that commerce or the adoption of reasonable 
measures to protect it from injurious and destructive practices and 
to promote compétition upon a sound basis.” Appalachian Coals, 
Inc. v. United States, 288 U. S. 344, 359-360.
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respondent utility maintained its lamp-exchange pro-
gram both before and after it was regulated. The 
approval of the program by the Michigan Commission 
provided the company with an arguable defense to the 
antitrust charge, but did not increase its exposure to 
liability.

Nor can the utility fairly claim that it was led to 
believe that its conduct was exempt from the fédéral 
antitrust laws. A claim of immunity or exemption is 
in the nature of an affirmative defense to conduct which 
is otherwise assumed to be unlawful. This Court has 
never sustained a claim that otherwise unlawful private 
conduct is exempt from the antitrust laws because it was 
permitted or required by state law.

In the Court’s most recent considération of this sub- 
ject, it described the défendant’s claim with pointed 
précision as “this so-called state-action exemption.” 
Goldfarb v. Virginia State Bar, 421 U. S. 773, 788. The 
Court then explained that the question whether the anti- 
competitive activity had been required by the State 
acting as sovereign was the “threshold inquiry” in deter-
mining whether it was state action of the type the Sher-
man Act was not meant to proscribe.41 Certainly that 
careful use of language could not hâve been read as a 
guarantee that compliance with any state requirement 
would automatically confer fédéral antitrust immunity.

The dissenting opinion in this case makes much of the 
obvious fact that Parker v. Brown implicitly held that 
Califomia’s raisin-marketing program was not a viola-
tion of the Sherman Act. That is, of course, perfectly

41 The threshold inquiry in determining if an anticompetitive 
activity is state action of the type the Sherman Act was not meant 
to proscribe is whether the activity is required by the State acting 
as sovereign. Parker v. Brown, 317 U. S., at 350-352; Continental 
Co. n . Union Carbide, 370 U. S. 690, 706-707 (1962).” 421 U S 
at 790.
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true. But the only way the legality of any program 
may be tested under the Sherman Act is by determining 
whether the persons who administer it hâve acted law- 
fully. The fédéral statute proscribes the conduct of per-
sons, not programs, and the narrow holding in Parker 
concerned only the legality of the conduct of the state 
officiais charged by law with the responsibility for ad- 
ministering California’s program. What sort of charge 
might hâve been made against the various private per-
sons who engaged in a variety of different activities 
implementing that program is unknown and unknowable 
because no such charges were made.42 Even if the state 
program had been held unlawful, such a holding would 
not necessarily hâve supported a claim that private indi- 
viduals who had merely conformed their conduct to an 
invalid program had thereby violated the Sherman Act. 
Unless and until a court answered that question, there 
would be no occasion to consider an affirmative defense 
of immunity or exemption.

Nor could respondent justifiably rely on either the 
holding in Eastern R. Conf. v. Noerr Motors, 365 U. S. 
127, or the reference in that opinion to ParkerN The 
holding in Noerr was that the concerted activities of the 
railroad défendants in opposing législation favorable to 
the plaintiff motor carriers was not prohibited by the 
Sherman Act. The case did not involve any question of 
either liability or exemption for private action taken 
in compliance with state law.

Moreover, nothing in the Noerr opinion implies that 

42 Indeed, it did not even occur to the plaintiff that the state 
officiais might hâve violated the Sherman Act; that question was 
first raised by this Court.

43 Actually the reference was primarily to United States v. Rock 
Royal Co-op., 307 U. S. 533, and only secondarily to Parker. See 
365 U. S., at 136 n. 15.
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the mere fact that a state regulatory agency may ap- 
prove a proposai included in a tariff, and thereby require 
that the proposai be implemented until a revised tariff 
is filed and approved, is a sufficient reason for conferring 
antitrust immunity on the proposed conduct. The pas-
sage quoted in the dissent, post, at 622, sets up an as- 
sumed dichotomy between a restraint imposed by govern- 
mental action, as contrasted with one imposed by private 
action, and then cites United States n . Rock Royal 
Co-op., 307 U. S. 533, and Parker for the conclusion that 
the former does not violate the Sherman Act.44 That 
passing reference to Parker sheds no light on the sig- 
nificance of state action which amounts to little more 
than approval of a private proposai. It surely does not 
qualify the categorical statement in Parker that “a state 
does not give immunity to those who violate the Sher-
man Act by authorizing them to violate it, or by declar- 
ing that their action is lawful.” 317 U. S., at 351. Yet 
the dissent would allow every state agency to grant pre- 
cisely that immunity by merely including a direction to 
engage in the proposed conduct in an approval order.45

44 “We accept, as the starting point for our considération of the 
case, the same basic construction of the Sherman Act adopted by 
the courts below—that no violation of the Act can be predicated 
upon mere attempts to influence the passage or enforcement of laws. 
It has been recognized, at least since the landmark decision of this 
Court in Standard Oïl Co. v. United States, [221 U. S. 1,] that the 
Sherman Act forbids only those trade restraints and monopolizations 
that are created, or attempted, by the acts of ‘individuals or com-
binations of individuals or corporations.’ Accordingly, it has been 
held that where a restraint upon trade or monopolization is the 
resuit of valid governmental action, as opposed to private action, no 
violation of the Act can be made out.” {Rock Royal and Parker are 
then cited in the footnote which is omitted.) 365 U. S., at 135-136.

45 Mr . Just ice  Stewa rt ’s analysis rests largely on the dubious 
assumption that if each of several steps in the implémentation of an 
anticompetitive program is lawful, the entire program must be 
equally lawful.
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Mr . Justi ce  Stewart ’s separate opinion possesses a 
virtue which ours does not. It announces a simple rule 
that can easily be applied in any case in which a state 
regulatory agency approves a proposai and orders a reg- 
ulated company to comply with it. No matter what the 
impact of the proposai on Interstate commerce, and no 
matter how peripheral or casual the State’s interests may 
be in permitting it to go into effect, the state act would 
confer immunity from treble-damages liability. Such a 
rule is supported by the wholesome interest in simplicity 
in the régulation of a complex economy. In our judg-
ment, however, that interest is heavily outweighed by the 
fact that such a rule may give a host of state regulatory 
agencies broad power to grant exemptions from an im-
portant fédéral law for reasons wholly unrelated either 
to fédéral policy or even to any necessary significant 
state interest. Although it is tempting to try to fashion 
a rule which would govern the decision of the liability 
issue and the damages issue in ail future cases presenting 
state-action issues, we believe the Court should adhéré 
to its settled policy of giving concrète meaning to the 
general language of the Sherman Act by a process of 
case-by-case adjudication of spécifie controversies.

Since the District Court has not yet addressed the ques-
tion whether the complaint alleged a violation of the 
antitrust laws, the case is remanded for a détermination 
of that question and for such other proceedings as may 
be appropriate.

Reversed and remanded.

Mr . Chief  Justice  Burger , concurring in the judg-
ment and in ail except Parts II and IV of the Court’s 
opinion.

I concur in the judgment and in ail except Parts II and 
IV of the Court’s opinion. I do not agréé, however, that 
Parker v. Brown, 317 U. S. 341 (1943), can logically be 
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limited to suits against state officiais. In interpreting 
Parker, the Court has heretofore focused on the chal- 
lenged activity, not upon the identity of the parties to 
the suit.

“The threshold inquiry in determining if an anti- 
competitive activity is state action of the type the 
Sherman Act was not meant to proscribe is whether 
the activity is required by the State acting as sov- 
ereign.” Goldfarb v. Virginia State Bar, 421 U. S. 
773, 790 (1975) (emphasis added).

If Parker’s holding were limited simply to the nonliability 
of state officiais, then the Court’s inquiry in Goldfarb as 
to the County Bar Association’s claimed exemption could 
hâve ended upon our récognition that the organization 
was “a voluntary association and not a state agency ....” 
421 U. S., at 790. Yet, before determining that there was 
no exemption from the antitrust laws, the Court pro- 
ceeded to treat the Association’s contention that its 
action, having been “prompted” by the State Bar, was 
“state action for Sherman Act purposes.” Ibid.

The reading of Parker in Part II is unnecessary to the 
resuit in this case; that decision simply does not address 
the précisé issue raised by the présent case. There was 
no need in Parker to focus upon the situation where the 
State, in addition to requiring a public utility “to meet 
regulatory criteria insofar as it is exercising its natural 
monopoly powers,” ante, at 596, also purports, without 
any independent regulatory purpose, to control the util- 
ity’s activities in separate, compétitive markets. Today 
the Court correctly concludes:

“The Commission’s approval of respondent’s decision 
to maintain such a program does not. . . implement 
any statewide policy relating to light bulbs. We 
infer that the State’s policy is neutral on the ques-
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tion whether a utility should, or should not, hâve 
such a program.” Ante, at 585 (emphasis added). 

To find a “state action” exemption on the basis of Michi- 
gan’s undifferentiated sanction of this ancillary practice 
could serve no fédéral or state policy.

Mr . Justice  Blackmu n , concurring in the judgment.
I agréé with the Court insofar as it holds that the 

fact that anticompetitive conduct is sanctioned, or even 
required, by state law does not of itself put that conduct 
beyond the reach of the Sherman Act. Since the oppo-
site proposition is the ground on which the Court of 
Appeals affirmed the dismissal of this suit, I also agréé 
that its judgment must be reversed. My approach, how-
ever, is somewhat different from that of the Court.

I
As to the principal question in the case, that of the 

Sherman Act’s pre-emptive effect upon inconsistent state 
laws, it is, as the dissent points out, one of congressional 
intent. No one déniés that Congress could, if it wished, 
override those state laws whose operation would subvert 
the fédéral policy of free compétition in Interstate com-
merce. In discerning that intent, however, I find some-
what less assistance in the legislative history than does 
the dissent. It is true that the framers of the Sherman 
Act expressed the view that certain areas of économie 
activity were left entirely to state régulation. The dis-
sent quotes several of these expressions. Post, at 632- 
634. A careful reading of those statements reveals, how-
ever, that they little more than reflect the then-pre- 
vailing view that Congress lacked the power, under the 
Commerce Clause, to regulate économie activity that was 
within the domain of the States. The Court since then 
has recognized a greatly expanded Commerce Clause
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power. Arguably, the Sherman Act should hâve re- 
mained confined within the outlines of that power as it 
was thought to exist in 1890, on the theory that if Con-
gress believed it could not regulate any more broadly, it 
must not hâve attempted to do so. But that bridge al- 
ready has been crossed, for it has been held that Con-
gress intended the reach of the Sherman Act to expand 
along with that of the commerce power. Hospital Build-
ing Co. v. Rex Hospital Trustées, 425 U. S. 738, 743 n. 2 
(1976), and cases cited.

Our question in this case is one that the Sherman Act’s 
framers did not directly confront or explicitly address: 
What was to be the resuit if the expanding ambit of the 
Sherman Act should bring it into conflict with incon- 
sistent state law? But it seems to me that this bridge 
also has been crossed. In Schwegmann Bros. v. Calvert 
Distillers Corp., 341 U. S. 384 (1951), the issue was 
whether the Sherman Act permitted enforcement of a 
Louisiana statute requiring compliance by liquor retailers 
with resale price agreements to which they were not par-
ties, but which had been entered into by other retailers 
with their Wholesale suppliers. The Court held the 
Louisiana statute unenforceable ; there is no plausible 
reading of that decision other than that the statute was 
pre-empted by the Sherman Act.1 Northern Securities 
Co. v. United States, 193 U. S. 197 (1904), is to the same 
effect. The defenders of the railroad holding company 
attacked in that case argued that it was beyond the 
Sherman Act’s reach because it was lawful under the cor-

1The Court expressly stated in Schwegmann: “The fact that 
a state authorizes the price fixing does not, of course, give immu- 
nity to the scheme, absent approval by Congress.” And again: 
“[W]hen a state compels retailers to follow a parallel price policy, 
it demands private conduct which the Sherman Act forbids.” 341 
U. S., at 386, 389.
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poration laws of New Jersey. The holding company was 
nonetheless held unlawful, and, to that extent, the law 
of New Jersey was forced to give way.2 Indeed, I sup-
pose that some degree of state-law pre-emption is im- 
plicit in the most fondamental operation of the Sherman 
Act. If a State had no antitrust policy of its own, 
anticompetitive combinations of ail kinds would be sanc- 
tioned and enforced under that State’s general contract 
and corporation law. Yet, there has never been any 
doubt that if such combinations offend the Sherman Act, 
they are illégal, and state laws to that extent are 
overridden.3

Congress itself has given support to the view that 
inconsistent state laws are pre-empted by the Sherman 
Act. Were it the case that state statutes held complété 
sway, Congress would not hâve found it necessary in 1937 
to pass the Miller-Tydings Fair Trade Act, 50 Stat. 693, 
amending the Sherman Act, specifically exempting from 
the latter’s operation certain price maintenance agree-
ments sanctioned by state law. 15 U. S. C. § 1. 
There are other instances of Congress’ acting to protect 
state-sanctioned anticompetitive schemes from the Sher-

2 The argument that New Jersey law exempted Northern Securi-
ties Company from the Sherman Act was thoroughly canvassed in 
the plurality opinion. 193 U. S., at 344-351. It was rejected for 
the reason “that no State can endow any of its corporations, or any 
combination of its citizens, with authority to restrain interstate or 
international commerce, or to disobey the national will as mani- 
fested in legal enactments of Congress.” Id., at 350.

3 In passing, we may cast at least a sidelong glance at a related 
area of fédéral trade régulation—that of the patent laws. Although 
the fédéral statute is no more explicit on the point than is the 
Sherman Act, see 35 U. S. C. § 100 et seq., it clearly pre-empts 
state laws that purport either to expand on or to infringe the féd-
éral patent monopoly. See, e. g., Lear, Inc. v. Adkins, 395 U. S. 
653 (1969); Sears, Roebuck & Co. v. Stiffel Co., 376 U. S. 225 
(1964); Compco Corp. n . Day-Brite Lighting, 376 U. S. 234 (1964).
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man Act. In response to Schwegmann, see H. R. Rep. 
No. 1437, 82d Cong., 2d Sess., 1-2, Congress in 1952 
passed the McGuire bill, 66 Stat. 632, extending the Mil- 
ler-Tydings exemption to state statutes that enforced re-
sale price agreements against nonsigners. 15 U. S. C. 
§§45(a)(2)to(5). A similar enactment is the McCar- 
ran-Ferguson Act of 1945, 59 Stat. 34, exempting from 
fédéral statutes “any law enacted by any State for the 
purpose of regulating the business of Insurance,” with 
provision that the Sherman Act, and other named fédéral 
statutes, should apply to that business after a specified 
date “to the extent that such business is not regulated by 
State law.” 15 U. S. C. § 1012 (b).4 These express 
grants of Sherman Act immunity seem significant to 
me. As the Court stated in United States v. Borden Co., 
308 U. S. 188, 201 (1939), construing the immunity 
granted to certain agreements by the Agricultural Mar-

4 The McCarran-Ferguson Act was passed in reaction to the 
holding in United States v. Underwriters Assn., 322 U. S. 533 (1944), 
that the business of insurance is “commerce” within the meaning 
of the Sherman Act. Congress’ expressed concern was that the 
application of that Act would “greatly impair or nullify the régu-
lation of insurance by the States,” bringing to a hait their “ex-
périmentation and investigation” in the area. The Act was vigor- 
ously endorsed by Govemors and insurance commissioners of “ahnost 
ail of the States.” The Justice Department, in opposing the 
McCarran-Ferguson Act, specifically argued that Parker n . Brown, 
317 U. S. 341 (1943), made the législation unnecessary because it 
immunized the insurance business insofar as it was regulated by the 
States. Congress was not so sure:

“Parker v. Brown dealt with a State commission authorized by 
State statute to enforce a program in conformity with, if not sup- 
plementary to, a Fédéral statute. Obviously, ail State régulation 
conceming insurance does not and would not fall in such a cate- 
gory.” S. Rep. No. 1112, 78th Cong., 2d Sess., 5 (1944).
See also S. Rep. No. 20, 79th Cong., Ist Sess., 1-3 (1945); H. R. 
Rep. No. 873, 78th Cong., Ist Sess., 7 (1943) ; H. R. Rep. No. 143, 
79th Cong., Ist Sess., 4 (1945).
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keting Agreement Act of 1937, “[i]f Congress had de- 
sired to grant any further immunity, Congress doubtless 
would hâve said so.”

II
I also agréé with Mr . Justice  Stevens  that the partic- 

ular anticompetitive scheme attacked in this case must fail 
despite the imprimatur it claims to hâve received from 
the State of Michigan. To say, as I hâve, that the 
Sherman Act generally pre-empts inconsistent state laws 
is not to answer the much more difficult question as to 
which such laws are pre-empted and to what extent. I 
fear there are no easy solutions, though several suggest 
themselves.

It cannot be décisive, for example, simply that a state 
law goes so far as to require, rather than simply to au- 
thorize, the anticompetitive conduct in question. The 
Court accepted this as a prerequisite to antitrust immu-
nity in Goldfarb v. Virginia State Bar, 421 U. S. 773, 790 
(1975), but it cannot alone be sufficient. The whole 
issue in Schwegmann was whether the State could require 
obedience to a fixed resale price arrangement. Similarly, 
compliance with an anticompetitive contract, or adhér-
ence to an illégal corporate combination, might well be 
“required” by a State’s general contract and corpora-
tion law.

Neither can it be décisive that a particular state- 
sanctioned scheme was initiated by the private actors 
rather than by the State. I see no différence in the de-
gree of private initiation as between the marketing ar-
rangement approved in Parker v. Brown, 317 U. S. 341 
(1943) (and properly approved, I think, for reasons set 
forth below), and the resale price maintenance scheme 
disapproved in Schwegmann. In each case the particular 
scheme was initiated by the private actors at the invi-
tation of a general statute, with which they may or may
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not hâve had anything to do. The same was true in 
Northern Securities, and the same is true here. To be 
sure, there is a certain rough justice, as well as an appear- 
ance of simplicity, in a rule based upon who actually is 
responsible for the scheme in question, but I fear that 
both the justice and the simplicity would prove illusory 
in the rule’s actual application. Every state enactment 
is initiated, in its way, by its beneficiaries. It would 
scarcely make sense to immunize only those powerful 
enough to speak entirely through their governmental 
représentatives, or, for that matter, to stifle such speech 
with the threat that it will destroy antitrust immunity. 
Moreover, the process of enactment is likely to involve 
such a complex interplay between those regulating and 
those regulated that it will be impossible to identify 
the true “initiator.”

A final, ostensibly simple, solution that I find wanting 
would be to insist only on some degree of affirmative 
articulation by the State of its conscientious intent to 
sanction the challenged scheme, and its reasons therefor. 
This also is a tempting solution, particularly in this case, 
where there is little to suggest (at least in recent years) 
that the Michigan Public Service Commission has even 
actively considered the light-bulb tie-in, much less artic- 
ulated a justification for it. Yet such a solution would 
also lead to perverse results. A régulation whose justi-
fication was too plain to require explication would be 
vulnérable; a questionable one could be immunized if 
its proponents had the skill or influence to generate the 
proper legislative history. And, of course, deciding how 
much “affirmative articulation” of state policy is enough 
is not a simple matter.

I would apply, at least for now, a rule of reason, tak- 
ing it as a general proposition that state-sanctioned anti- 
competitive activity must fall like any other if its po- 
tential harms outweigh its benefits. This does not mean
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that state-sanctioned and private activity are to be 
treated alike. The former is different because the fact 
of state sanction figures powerfully in the calculus of 
harm and benefit. If, for example, the justification for 
the scheme lies in the protection of health or safety, the 
strength of that justification is forcefully attested to by 
the existence of a state enactment. I would assess the 
justifications of such enactments in the same way as 
is done in equal protection review, and where such 
justifications are at ail substantial (as one would ex- 
pect them to be in the case of most professional 
licensing or fee-setting schemes, for example, cf. Olsen 
v. Smith, 195 U. S. 332 (1904)), I would be reluctant 
to find the restraint unreasonable. A particularly 
strong justification exists for a state-sanctioned scheme 
if the State in effect has substituted itself for the 
forces of compétition, and régulâtes private activity to 
the same ends sought to be achieved by the Sherman 
Act. Thus, an anticompetitive scheme which the State 
institutes on the plausible ground that it will improve 
the performance of the market in fostering efficient re-
source allocation and low prices can scarcely be assailed. 
One could not doubt the legality of Detroit Edison’s 
electric power monopoly ; the fear of such a monopoly is 
primarily its tendency to charge excessive prices, but its 
prices in this instance are controlled by the State.

No doubt such a rule of reason will crystallize, as it is 
applied, into varions per se rules relating to certain kinds 
of state enactments, such as the régulation of the classic 
natural monopoly, the public utility. We should not 
shrink in our general approach, however, from what 
seems to me our constitutionally mandated task, one 
often set for us by conflicting fédéral and state laws, and 
that is the balancing of implicated fédéral and state in-
terests with a view to assuring that when these are truly 
in conflict, the former prevail.
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The dissent’s fears on this score appear to me to be 
exaggerated. The balancing of harm and benefit is, in 
general, a process with which fédéral courts are well 
acquainted in the antitrust field. The spécial problem 
of assessing state interests to détermine whether they 
are strong enough to prevail against suprême fédéral 
dictâtes is also a familiar one to the fédéral courts. In-
deed, a state action that interfères with compétition not 
only among its own citizens but also among the States 
is already subject under the Commerce Clause to much 
the same searching review of state justifications as is 
proposed here. See, e. g., Dean Milk Co. v. Madison, 
340 U. S. 349, 354 (1951) (state restriction on sale of milk 
not locally processed held invalid because “reasonable 
and adéquate alternatives [were] available” to protect 
health interests); Southern Pacific Co. v. Arizona, 325 
U. S. 761, 770-784 (1945) (state restriction of train 
lengths held invalid under the Commerce Clause because 
“the state [safety] interest is outweighed by the inter-
est of the nation in an adéquate, economical and efficient 
railway transportation service”).

III
By these standards the présent case does not seem a 

difficult one. The light-bulb tie-in présents the usual 
dangers of such a scheme, principally that respondent 
will extend its monopoly from the sale of electric power 
into that of light bulbs, not because it sells better light 
bulbs, but because its light bulbs are the ones customers 
must pay for if they are to hâve light at ail. See P. 
Areeda, Antitrust Analysis 569-570 (2d ed. 1974). On 
the record before us the scheme appears to be unjustified. 
No doubt it originated as a means to promote electric 
power use, but it is difficult to see why a tie-in (rather 
than an optional, promotional light-bulb sale) was nec-
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essary to that end even in the 19th century, laying aside 
the question whether the promotion of greater elec- 
tric power use remains today a plausible public goal. 
Respondent would justify the scheme on the ground of 
consumer savings, its light bulbs assertedly being cheaper 
and better than those commercially available. Brief for 
Respondent 7-9, 41-42. But again, a tie-in is not neces- 
sary to pass along these savings. A tie-in is only neces- 
sary in order to force consumers to pay for light bulbs 
from Detroit Edison rather than someone else. But 
there is no indication that one light bulb does not fit the 
socket as well as another, or that the sale of light bulbs is 
in any way crucial to respondent’s successful operation. 
Conceivably, Michigan’s aim is the very extension of 
the monopoly, bom of a preference for having light bulbs 
supplied by one whose prices are already regulated.. But 
ending compétition in the light-bulb market cannot be 
accepted as an adéquate state objective without some 
evidence—of which there is not the least hint in this 
record—that such compétition is in some way ineffective. 
For ail that appears, light-bulb marketing, unlike electric 
power production, is not a natural monopoly, nor does it 
implicate health or safety, nor is it beset with problems 
of instability or other flaws in the compétitive market.5

5 The approach described in the text is entirely consistent with 
the resuit reached in Parker n . Brown. Wildly fluctuating agricul- 
tural prices are a prime candidate for some collective scheme that 
interrupts free compétition in order to bring badly needed stability; 
under the State’s close supervision, as was the case in Parker, the 
scheme seems entirely reasonable. I see no reason to disapprove 
the holding of Parker, therefore, and to the extent that the plurality, 
by stressing the identity of the state défendants in that case, 
intimâtes that a different resuit might hâve been reached had the 
raisin growers themselves been sued, I cannot agréé.

Neither can I agréé with the dissent, however, that Parker must 
be taken to stand for the broad proposition that a State can
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This is what I take it the Court means when it says the 
electric light-bulb market is “essentially unregulated,” 
and on that understanding I agréé with its conclusion. 
It is conceivable that respondent may show, upon fur-
ther evidence, a sufficient justification for the scheme, 
but it certainly has not done so as yet.6

Mr . Justice  Stewart , with whom Mr . Justi ce  
Powell  and Mr . Justice  Rehnquist  join, dissenting.

The Court today holds that a public utility com-
pany, pervasively regulated by a state utility com-

immunize any conduct from the application of the Sherman Act. 
It is true, as the dissent points out, that there are statements argu- 
ably to that effect in Parker, but the opinion is hardly unambiguous 
on the point. The Court also observed in that case that “a state 
does not give immunity to those who violate the Sherman Act by au- 
thorizing them to violate it, or by declaring that their action is law-
ful.” 317 U. S., at 351. Moreover, if we must choose between 
ParkePs more categorical statements and the seemingly contrary 
statements m Schwegmann and Northern Securities, see nn. 1 and 2, 
supra, I prefer the latter, as more in keeping with the actual hold-
ings of those cases.

6 Mr . Just ice  Stev en s States that there may be cases in which 
“the State’s participation in a decision [to adopt the challenged 
restraint] is so dominant that it is unfair to hold a private party 
responsible for his conduct in implementing it.” Ante, at 594r-595. 
I agréé that a defense based on fairness may be available. I 
would not, however, rule it out in this case, as the Court’s opinion 
does. The parties, like the court below, so far hâve addressed them- 
selves only to the question whether petitioner’s suit is completely 
barred by Parker n . Brown and the Michigan Public Service Com-
mission’s approval of the challenged tie-in. I would confine our prés-
ent decision to that question alone, leaving considération of a fairness 
defense to the lower courts on remand, and making only these two 
further observations:

First, I take it that a defense based on fairness would be a 
defense to a damages recovery but not injunctive relief. The latter, 
of course, présents no danger of unfaimess. Moreover, as Mr . 
Jus ti ce  Stev en s implies by his emphasis on not unfairly holding a
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mission, may be held liable for treble damages under the 
Sherman Act for engaging in conduct which, under the 
requirements of its tariff, it is obligated to perform. I 
respectfully dissent from this unprecedented application 
of the fédéral antitrust laws, which will surely resuit in 
disruption of the operation of every state-regulated pub-
lic utility company in the Nation and in the création of 
“the prospect of massive treble damage liabilities” 1 pay-
able ultimately by the companies’ customers.

The starting point in analyzing this case is Parker v. 
Brown, 317 U. S. 341. While Parker did not create the 
“so-called state-action exemption”2 from the fédéral 
antitrust laws,3 it is the case that is most frequently 

private party “responsible,” the defense rests on the theory, not 
that the challenged restraint is legal, but that since the défendant 
has committed no voluntary act in implementing it, he cannot be 
said to hâve violated any law. The same would not be true of acts 
following a judgment that the restraint is in fact illégal, and the 
state law to that extent invalid.

Second, I would hope that considération will be given on remand 
to allowing a defense against damages wherever the conduct on 
which such damages would be based was required by state law. 
Such a rule would comport with the theory that a défendant should 
not be held “responsible” in damages for conduct as to which he 
had no choice, by which I do not mean to rule out other possible 
grounds for such a rule. See Posner, The Proper Relationship 
Between State Régulation and the Fédéral Antitrust Laws, 49 N. Y. 
U. L. Rev. 693, 728-732 (1974). It would also eliminate what 
seems to me the extremely unfair possibility that during a par- 
ticular period—and it could be a regulatory lag during which the 
regulatee was attempting to change the state mandate—the regu- 
latee could be required by state law to conform to a course of 
conduct for which he was ail the while accumulating treble-damages 
liability under fédéral law.

1 Posner, The Proper Relationship Between State Régulation and 
the Fédéral Antitrust Laws, 49 N. Y. U. L. Rev. 693, 728 (1974).

2 Goldjarb n . Virginia State Bar, 421 U. S. 773, 788.
3 The progenitor of that doctrine in this Court was Olsen v. 

Smith, 195 U. S. 332, a decision relied on by Parker to support the 
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cited for the proposition that the “[Sherman] Act was 
intended to regulate private practices and not to prohibit 
a State from imposing a restraint as an act of govern- 
ment.” Goldfarb v. Virginia State Bar, 421 U. S. 773, 
788. The plurality opinion would hold that that case 
decided only that “the sovereign State itself,” ante, at 
591, could not be sued under the Sherman Act. This 
view of Parker, which would trivialize that case to the 
point of overruling it,4 Aies in the face of the decisions of

proposition that when a State, acting as sovereign, imposes a re-
straint on commerce, that restraint does not violate the Sherman , 
Act. Parker n . Brown, 317 U. S., at 352. Olsen involved a chal-
lenge to the validity of a Texas law fixing the charges of pilots 
operating in the port of Galveston and prohibiting ail but duly com- 
missioned pilots from engaging in the pilotage business. The Court 
rejected the argument that the Texas pilotage statutes were “ré-
pugnant . . . to the laws of Congress forbidding combinations in 
restraint of trade or commerce,” 195 U. S., at 339:
“The contention that because the commissioned pilots hâve a mo- 
nopoly of the business, and by combination among themselves ex- 
clude ail others from rendering pilotage services, is also but a déniai 
of the authority of the State to regulate, since if the State has the 
power to regulate, and in so doing to appoint and commission, those 
who are to perform pilotage services, it must follow that no monop- 
oly or combination in a legal sense can arise from the fact that the 
duly authorized agents of the State are alone allowed to perform the 
duties devolving upon them by law. When the propositions just 
referred to are considered in their ultimate aspect they amount 
simply to the contention, not that the Texas laws are void for want 
of power, but that they are unwise. If an analysis of those laws 
justified such conclusion—which we do not at ail imply is the case— 
the remedy is in Congress, in whom the ultimate authority on the 
subject is vested, and cannot be judicially afforded by denying the 
power of the State to exercise its authority over a subject concem- 
ing which it has plenary power until Congress has seen fit to act 
in the premises.” Id., at 344r-345.

4 If Parker v. Brown, supra, could be circumvented by the simple 
expédient of suing the private party against whom the State’s “anti- 
competitive” command runs, then that holding would become an
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this Court that hâve interpreted or applied Parker^ 
“state action” doctrine, and is unsupported by the sources 
on which the plurality relies.

As to those sources, I would hâve thought that ex-
cept in rare instances an analysis of the positions taken 
by the parties in briefs submitted to this Court should 
play no rôle in interpreting its written opinions.5 A

empty fonnalism, standing for little more than the proposition that 
Porter Brown sued the wrong parties.

Mr . Just ice  Bla ck mun  in a separate opinion today States that 
he sees “no reason to disapprove the holding of Parker” ante, at 613 
n. 5, but then proceeds to do precisely that. The holding in Parker 
was that “[t]he state in adopting and enforcing the prorate pro-
gram . . . imposed [a] restraint as an act of govemment which the 
Sherman Act did not undertake to prohibit.” 317 U. S., at 352. 
Mr . Just ic e Bla ck mu n ’s position is that the Sherman Act does 
prohibit ail state-imposed restraints which do not satisfy the Sher-
man Act’s “rule of reason”—a view quite different from the holding in 
Parker. The fact that the resuit in Parker could hâve been reached 
by a different route—by a holding, for instance, that the prorate 
restraint was “reasonable” within the meaning of the Sherman Act 
or was impliedly exempted by the Agricultural Marketing Agree-
ment Act of 1937—is simply irrelevant.

I am puzzled by Mr . Just ic e  Bla ck mun ’s willingness to emascu- 
late Parker, which the Court indicated to hâve continued vitality 
just this Term. See Virginia Pharmacy Bd. v. Virginia Consumer 
Council, 425 U. S. 748, 770. It seems to me that such a step 
is inconsistent not only with the legislative history of the Sherman 
Act but also with well-settled principles of stare decisis applicable 
to this Court’s construction of fédéral statutes. See Edelman v. 
Jordan, 415 U. S. 651, 671 n. 14. If those principles preclude the 
reconsideration of an antitrust exemption which is in every sense 
an “aberration” and an “anomaly,” Flood v. Kuhn, 407 U. S. 258, 
282, then a fortiori they preclude the re-examination of an exemp-
tion that coincides with a clear expression of congressional intent.

5 A different approach is, of course, called fqr in interpreting this 
Court’s summary dispositions of appeals. See generally Hicks v. 
Miranda, 422 U. S. 332, 345 n. 14; Port Authority Bondholders 
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contrary rule would permit the “plain meaning” of our 
decisions to be qualified or even overridden by their 
“legislative history”—i. e., briefs submitted by the con- 
tending parties. The legislative history of congressional 
enactments is useful in discerning legislative intent, be-
cause that history emanates from the same source as 
the législation itself and is thus directly probative of - 
the intent of the draftsmen. The conflicting views pre- 
sented in the adversary briefs and arguments submitted 
to this Court do not bear an analogous relationship to 
the Court’s final product.

But assuming, arguendo, that it is appropriate to look 
behind the language of Parker v. Brown, supra, I think 
it is apparent that the plurality has distorted the posi-
tions taken by the State of California and the United 
States as amici curiae. The question presented on reargu-
ment in Parker was “whether the state statute involved 
is rendered invalid by the action of Congress in passing 
the Sherman Act . . . .” Ante, at 587 n. 16. This 
phrasing indicates that the précisé issue on which the 
Court sought reargument was whether the California 
statute was pre-empted by the Sherman Act, not whether 
sovereign States were immune from suit under the 
Sherman Act.

The State of California and the Solicitor General cer- 
tainly understood this to be the principal issue. As the 
plurality opinion correctly notes, the supplémentai brief 
filed by the State of California in response to the question 
posed by this Court advanced three basic arguments. 
And as it further notes, this Court’s decision in Parker 
rested on the first of those arguments. But what the 
plurality fails to acknowledge is that California’s first 
argument was in principal part a straightforward conten-

Protective Comm. v. Port of New York Authority, 387 F. 2d 259, 
262 (CA2).
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tion that the Sherman Act was not intended to pre-empt 
state régulation of intrastate commerce.6

With respect to the amicus brief of the United States, 

6 Califomia’s argument began with a statement of the principle 
that the Fédéral Government and the States—“sister sovereignties,” 
Supplémentai Brief for Appellants 35 in Parker n . Brown, O. T. 
1942, No. 46—are each “suprême” when legislating “within their 
respective spheres.” “The subject of Fédéral power is still ‘com-
merce,’—not ail commerce, but commerce with foreign nations and 
among the several States.” Id., at 35-37. Incorporating by explicit 
reference its preceding argument with respect to whether the 
Fédéral Agricultural Adjustment Act of 1938 pre-empted the Cali-
fornia statute, id., at 38, and proceeding from the premise that 
the subject matter of the California law was intrastate commerce 
within the jurisdiction of the State, California contended that 
“it should never be held that Congress intends to supersede or 
suspend the exercise of the police powers of the States unless 
its purpose to efïect that resuit is clearly manifested.” Ibid. Cali-
fornia added that “[s]uch an intent should be even more clear and 
express when it serves not only to suspend the police powers, but 
to subject the sovereignty of the State to the inhibition and penalties 
of Congressional action.” Id., at 38-39.

The phirality’s position today seems to be that because the State 
of California placed particular emphasis on the fact that the pro-
scriptions of the Sherman Act, if applicable, would run directly 
against the State, Califomia’s argument in the first part of its brief 
was simply and solely that “Congress never intended to subject a 
sovereign State to the provisions of the Sherman Act . . . .” Ante, 
at 588. Yet, as the preceding quotations show, Califomia’s argument 
in the first part of its brief dovetailed two interrelated thèmes: First, 
that state régulation of intrastate commerce was not pre-empted by 
the Sherman Act and, second, that the framers of the Sherman Act 
did not intend its proscriptions to run directly against the sovereign 
States. It was the first of these thèmes that California dëemed 
primary. Near the close of the first part of Califomia’s brief ap- 
peared the following passage:

“To hold the State within the prohibition of the Sherman Act in 
the présent instance would resuit in prohibiting it from exercising 
its otherwise valid police powers. This Court has repeatedly and 
emphatically stated that ‘it should never be held that Congress
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the plurality opinion states that the “Soliciter General 
did not take issue with the appellants’ first argument.” 
Ante, at 588. Indeed, the plurality says, the Soliciter 
General “expressly disclaimed any argument that the 
State of California or its officiais had violated fédéral 
law.” Ibid. In support of this assertion, the plurality 
opinion quotes the following language from p. 59 of the 
Soliciter General’s brief in Parker:

“ ‘[T]he question we face here is not whether Cali-
fornia or its officiais hâve violated the Sherman Act, 
but whether the state program interfères with the 
accomplishment of the objectives of the fédéral stat-
ute.’ ” Ante, at 589 n. 19.

This statement by the Solicitor General was indeed 
correct, because the question on which the Court had 
requested supplémentai briefing was “whether the state 
statute involved is rendered invalid by the action of Con-
gress in passing the Sherman Act,” not “whether Califor-
nia or its officiais hâve violated the Sherman Act. . . .” 
As the Solicitor General noted in the very next sentence, 
“[a] state law may be superseded as conflicting with a 
fédéral statute irrespective of whether its administrators 
are subject to prosecution for violation of the paramount 
fédéral enactment.” 7 The Solicitor General then pro-

intends to supersede or by its législation suspend the exercise of 
the police powers of the State, even when it may do so, unless its 
purpose to effect that resuit is clearly manifested.’ ” Supplémentai 
Brief for Appellants 47-48 in Parker n . Brown, O. T. 1942, No. 46 
(footnote omitted).

7 This distinction was properly drawn, as is apparent from de-
cisions in the labor law context. A State or political subdivision 
thereof is not normally subject to the prohibitions of the National 
Labor Relations Act, 49 Stat. 449, as amended, 29 U. S. C. §151 et 
seq. See, e. g., NLRB v. Natural Gas Utility Dist., 402 U. S. 600. 
But it certainly does not follow that sovereign enactments of the 
State may not be deemed pre-empted by the fédéral législation. San 
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ceeded to take strenuous issue with the principal con-
tention advanced in the first part of the relevant section 
of California’s brief—that the framers of the fédéral 
législation had not intended to pre-empt state législation 
like the California Agricultural Prorate Act.8

Thus, it is clear that the plurality has misread the posi-
tions taken by the State of California and the Solicitor 
General in Parker v. Brown. The question presented 
to the Court in Parker was whether the restraint on 
trade effected by the California statute was exempt 

Diego Unions n . Garmon, 359 U. S. 236; Garner v. Teamsters, 346 
U. S. 485.

8 The Solicitor General began his analysis with the following 
statement :
“A state statute permitting, or requiring, dealers in a commodity to 
combine so as to limit the supply or raise the price of a subject of 
interstate commerce would clearly be void. The question here is 
whether a state may itself undertake to control the supply and price 
of a commodity shipped in interstate commerce or otherwise restrain 
interstate compétition through a mandatory régulation.” Brief for 
United States as Amicus Curiae 63 in Parker v. Brown, O. T. 1942, 
No. 46.
He then acknowledged that “[i]t seems clear that Congress, when it 
enacted the statute, did not intend to deprive the States of their 
normal 'police’ powers over business and industry. . . . For ex- 
ample, in the field of public utilities, a state can undoubtedly regu- 
late rates without running afoul of the Sherman Act notwithstanding 
the fact that the rate régulation may embrace interstate commerce ” 
Id., at 63-64 (footnotes and citations omitted). But, the Solicitor 
General continued, “[a]lthough Congress plainly did not regard local 
laws in these fields as incompatible with the Sherman Act, we 
believe that the same cannot be said when the state statute is 
designed directly to control the compétitive aspects of an industry 
in a manner which will hâve more than local effect.” Id., at 6-4-65. 
This was the critical portion of the Solicitor General’s argument, 
which sought to draw a délicate distinction between acceptable police 
power législation, such as public utility régulation, and pre-empted 
police power législation, such as that designed explicitly to suppress 
compétition affecting interstate commerce.
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from the operation of the Sherman Act. That was the 
question addressed by the Soliciter General and, in prin-
cipal part, by the State of California. And it was the 
question resolved by this Court in its holding that “[t]he 
state in adopting and enforcing the prorate program 
made no contract or agreement and entered into no con- 
spiracy in restraint of trade or te establish monopoly 
but, as sovereign, imposed the restraint as an act of 
government which the Sherman Act did not undertake 
te prohibit.” 317 U. S., at 352.

The notion that Parker decided only that “action 
taken by state officiais pursuant te express legislative 
command did not violate the Sherman Act,” ante, at 589, 
and that that “narrow holding . . . avoided any ques-
tion about the applicability of the antitrust laws to pri-
vate action” taken under command of state law, ante, at 
590, is thus refuted by the very sources on which the 
plurality opinion relies. That narrow view of the Parker 
decision is also refuted by the subséquent cases in this 
Court that hâve interpreted and applied the Parker 
doctrine.

In Eastern R. Conf. v. Noerr Motors, 365 U. S. 127, 
for instance, the Court held that no violation of the 
Sherman Act could be predicated on the attempt by 
private persons to influence the passage or enforcement 
of state laws regulating compétition in the trucking in- 
dustry.9 The Court took as its starting point the ruling 
in Parker n . Brown that “where a restraint upon trade 
or monopolization is the resuit of valid governmental 
action, as opposed to private action, no violation of the 
Act can be made out.” 365 U. S., at 136. The Court

9 The only exception is where the attempt to influence state régu-
lation is a “sham” aimed at “harass[ing] and deter [ring] . . . 
competitors from having 'free and unlimited access’ to the agencies 
and courts . . . .” California Motor Transport Co. v. Trucking 
Unlimited, 404 U. S. 508, 515.
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viewed it as “equally clear that the Sherman Act does 
not prohibit two or more persons from associating to- 
gether in an attempt to persuade the législature or the 
executive to take particular action with respect to a law 
that would produce a restraint or monopoly.” Ibid. A 
contrary ruling, the Court held, “would substantially 
impair the power of government to take actions through 
its législature and executive that operate to restrain 
trade.” Id., at 137. Surely, if a rule permitting Sherman 
Act liability to arise from lobbying by private parties 
for state rules restricting compétition would impair 
the power of state governments to impose restraints, 
then a fortiori a rule permitting Sherman Act liability 
to arise from private parties’ compliance with such rules 
would impair the exercise of the States’ power. But 
as the Court in Noerr correctly noted, the latter resuit 
was foreclosed by Parker’s holding that “where a re-
straint upon trade or monopolization is the resuit of 
valid govemmental action, as opposed to private action, 
no violation of the Act can be made out.” 365 U. S., 
at 136.

Litigation testing the limits of the state-action exemp-
tion has focused on whether alleged anticompetitive con-
duct by private parties is indeed “the resuit of” state 
action. Thus, in Goldfarb v. Virginia State Bar, 421 
U. S. 773, the question was whether price fixing prac- 
ticed by the respondents was “required by the State act- 
ing as sovereign. Parker n . Brown, 317 U. S., at 350— 
352 ....” Id., at 790. The Court held that the “so-called 
state-action exemption,” id., at 788, did not protect the 
respondents because it “cannot fairly be said that the 
State of Virginia through its Suprême Court Rules re-
quired the anticompetitive activities of either respond-
ent. . . . Respondents’ arguments, at most, constitute 
the contention that their activities complemented the ob-
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jective of the ethical codes. In our view that is not 
state action for Sherman Act purposes. It is not enough 
that, as the County Bar puts it, anticompetitive conduct 
is ‘prompted’ by state action; rather, anticompetitive 
activities must be compelled by direction of the State 
acting as a sovereign.” Id., at 790-791. The plurality’s 
view that Parker does not cover state-compelled pri-
vate conduct Aies in the face of this carefully drafted 
language in the Goldfarb opinion.

Parker, Noerr, and Goldfarb point unerringly to the 
proper disposition of this case. The regulatory process 
at issue has three principal stages. First, the utility com-
pany proposes a tariff. Second, the Michigan Public 
Service Commission investigates the proposed tariff and 
either approves it or rejects it. Third, if the tariff 
is approved, the utility company must, under com-
mand of state law, provide service in accord with its 
requirements until or unless the Commission approves a 
modification. The utility company thus engages in two 
distinct activities: It proposes a tariff and, if the tariff is 
approved, it obeys its terms. The first action cannot 
give rise to antitrust liability under Noerr and the sec-
ond—compliance with the terms of the tariff under the 
command of state law—is immune from antitrust lia-
bility under Parker and Goldfarb.™

10 The Court’s reliance on Jackson v. Metropolitan Edison Co., 
419 U. S. 345, is misplaced. There the Court held that a utility’s 
discontinuance of service to a customer for nonpayment of bills was 
not “state action” sufficient to trigger the protections of the Due 
Process Clause of the Fourteenth Amendment. The petitioner had 
argued that because the State Public Utility Commission had ap-
proved that practice as a part of the respondent’s general tariff, 
the termmation was “state action” for Fourteenth Amendment 
purposes. Id., at 354. The Court disagreed, holding as follows: 
“The nature of govemmental régulation of private utilities is such 
that a utility may frequently be required by the state regulatory
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The plurality’s contrary view would effectively over- 
rule not only Parker but the entire body of post-Par/cer 
case law in this area, including Noerr. With the Parker 
holding reduced to the trivial proposition that the Sher-
man Act was not intended to run directly against state 
officiais or govemmental entities, the Court would 
fashion a new two-part test for determining whether 
state utility régulation créâtes immunity from the féd-
éral antitrust law. The first part of the test would focus 
on whether subjecting state-regulated utilities to anti-
trust liability would be “unjust.” The second part of 
the test would look to whether the draftsmen of the 
Sherman Act intended to “superimpose” antitrust stand-
ards, and thus exposure to treble damages, on conduct 
compelled by state regulatory laws. The  Chief  Just ice  
accèdes to the new two-part test, at least where the State 
“purports, without any independent regulatory purpose, 
to control [a] utility’s activities in separate, compétitive

scheme to obtain approval for practices a business regulated in less 
detail would be free to institute without any approval from a regula-
tory body. Approval by a state utility commission of such a re- 
quest from a regulated utility, where the Commission has not put 
its own weight on the side of the proposed practice by ordering it, 
does not transmute a practice initiated by the utility and approved 
by the Commission into 'state action.’ At most, the Commission’s 
failure to overtum this practice amounted to no more than a dé-
termination that a Pennsylvania utility was authorized to employ 
such a practice if it so desired. Respondent’s exercise of the 
choice allowed by state law where the initiative cornes from it and 
not from the State, does not make its action in doing so 'state 
action’ for purposes of the Fourteenth Amendment.” Id., at 357 
(footnote omitted).
This constitutional holding has no bearing on whether a utility’s 
action in compliance with a tariff which it proposed is exempt 
from Sherman Act liability. The latter is a question of legislative 
intent, not constitutional law, and must be answered on the basis 
of a separate line of authority—namely, decisions such as Parker 
and Noerr which hâve construed the Sherman Act.
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markets.” Ante, at 604. The new immunity test thus 
has the approval of a majority of the Court in instances 
where state-compelled anticompetitive practices are 
deemed “ancillary” to the State’s regulatory goals.11

With scarcely a backward glance at the Noerr case, 
the Court concludes that because the utility com- 
pany’s “participation” in the decision to incorporate the 
lamp-exchange program into the tariff was “sufficiently 
significant,” there is nothing “unjust” in concluding 
that the company is required to conform its conduct to 
fédéral antitrust law “like comparable conduct by un- 
regulated businesses . . . .” Ante, at 594. This at- 
tempt to distinguish between the exemptive force of 
mandatory state rules adopted at the behest of private 
parties and those adopted pursuant to the State’s uni-
latéral decision is flatly inconsistent with the ra- 
tionale of Noerr. There the Court pointedly rejected 
“[a] construction of the Sherman Act that would dis- 
qualify people from taking a public position on matters 
in which they are financially interested” because such a 
construction “would . . . deprive the government of a val- 
uable source of information and, at the same time, de-
prive the people of their right to pétition in the very 
instances in which that right may be of the most im-
portance to them.” 365 U. S., at 139.12

111 disagree with The  Chi ef  Just ice ’s conclusion that Michigan’s 
policy is “neutral” with respect to whether a utility should hâve a 
lamp-exchange program. See n. 26, infra. Moreover, I think it is 
apparent that insistence on statutory articulation of a state “pur-
pose” to regulate activities performed incident to the provision of 
a “natural monopoly” service will lead to serious interférence with 
state régulation. See ibid.

12 As the Court noted in Noerr, the scheme at issue in Parker 
required popular initiative. 365 U. S., at 137-138, n. 17. And 
as it further noted, Parker itself expressly rejected the argument 
that the necessity for private initiative affected the “program’s 
validity under the Sherman Act . . . .” Id., at 137.
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Today’s holding will not only penalize the right to péti-
tion but may very well strike a crippling blow at state 
utility régulation. As the Court seems to acknowledge, 
such régulation is heavily dépendent on the active par-
ticipation of the regulated parties, who typically propose 
tariffs which are either adopted, rejected, or modified by 
utility commissions. But if a utility can escape the un- 
predictable conséquences of the second arm of the Court’s 
new test, see infra, this page, only by playing possum— 
by exercising no “option” in the Court’s terminology, 
ante, at 594—then it will surely be tempted to do just 
that, posing a serious threat to efficient and effective 
régulation.

The second arm of the Court’s new immunity test, 
which apparently cornes into play only if the utility’s own 
activity does not exceed a vaguely defined threshold of 
“sufficient freedom of choice,” purports to be aimed at 
answering the basic question of whether “Congress in- 
tended to superimpose antitrust standards on conduct 
already being regulated” by state utility régulation laws. 
Ante, at 595. Yet analysis of the Court’s opinion reveals 
that the three factors to which the Court pays heed hâve 
little or nothing to do with discerning congressional in-
tent. Rather, the second arm of the new test simply 
créâtes a vehicle for ad hoc judicial déterminations of 
the substantive validity of state regulatory goals, which 
closely resembles the discarded doctrine of substantive 
due process. See Ferguson v. Skrupa, 372 U. S. 726.

The Court’s délinéation of the second arm of the 
new test proceeds as follows. Apart from the “fairness” 
question, the Court States, there are “at least three rea- 
sons” why the light-bulb program should not enjoy Sher-
man Act immunity. Ante, at 595. “First,” the Court 
observes, “merely because certain conduct may be sub- 
ject both to state régulation and to the fédéral antitrust 
laws does not necessarily mean that it must satisfy 
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inconsistent standards ....” Ibid. That is true enough 
as an abstract proposition, but the very question is 
whether the utility’s alleged “tie” of light-bulb sales to 
the provision of electric service is immune from anti-
trust liability, assuming it would constitute an antitrust 
violation in the absence of régulation.13 Second, the 
Court States, “even assuming inconsistency, we could 
not accept the view that the fédéral interest must 
inevitably be subordinated to the State’s . . . .” Ibid. 
The Court goes on to amplify this rationale as follows:

“The mere possibility of conflict between state 
regulatory policy and fédéral antitrust policy is an 
insufficient basis for implying an exemption from 
the fédéral antitrust laws. Congress could hardly 
hâve intended state regulatory agencies to hâve 
broader power than fédéral agencies to exempt pri-
vate conduct from the antitrust laws. Therefore,

13 The Court seems to indicate at one point that it would be 
improper to “superimpose” antitrust liability on state regulatory 
schemes aimed at suppressing compétition and raising prices. See 
ante, at 595 (“Unquestionably there are examples of économie régu-
lation in which the very purpose of the government control is to 
avoid the conséquences of unrestrained compétition. Agricultural 
marketing programs, such as that involved in Parker, were of that 
character”). But some state régulation, the Court continues, aims 
not at suppressing compétition, but rather at duplicating the ef- 
fects of compétition—i. e., keeping prices down. With respect to 
state régulation of the latter type, the state scheme will not afford 
an exemption to the extent the regulated party is engaged in 
“business activity in compétitive areas of the economy.” Ante, 
at 596 (footnote omitted).

This rationale will not bear its own weight. If compliance with 
a state program aimed at suppressing compétition in nonmonopoly 
industries—i. e., raisin production—cannot give rise to Sherman Act 
liability, then surely compliance with a state program aimed at 
controlling the terms and conditions of service performed incident 
to the provision of a “natural monopoly” product cannot give rise 
to treble damages.
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assuming that there are situations in which the ex-
istence of state régulation should give rise to an 
implied exemption, the standards for ascertaining 
the existence and scope of such an exemption surely 
must be at least as severe as those applied to fédéral 
regulatory législation.

“The Court has consistently refused to find that 
régulation gave rise to an implied exemption without 
first determining that exemption was necessary in 
order to make the regulatory act work, ‘and even 
then only to the minimum extent necessary.’

“The application of that standard to this case in- 
exorably requires rejection of respondent’s claim.” 
Ante, at 596-598 (footnotes omitted).

The Court’s analysis rests on a mistaken premise. 
The “implied immunity” doctrine employed by this Court 
to reconcile the fédéral antitrust laws and fédéral regula-
tory statutes cannot, rationally, be put to the use for 
which the Court would employ it. That doctrine, a 
species of the basic rule that repeals by implication are 
disfavored, cornes into play only when two arguably in- 
consistent fédéral statutes are involved. “ ‘Implied re- 
peal’ ” of fédéral antitrust laws by inconsistent state reg-
ulatory statutes is not only “ ‘not favored,’ ” ante, at 597- 
598, n. 37, it is impossible. See U. S. Const., Art. VI, 
cl. 2.

A doser scrutiny of the Court’s holding reveals that 
its reference to the inapposite “implied repeal” doctrine 
is simply window dressing for a type of judicial review 
radically different from that engaged in by this Court 
in Gordon v. New York Stock Exchange, 422 U. S. 
659, and United States v. Philadelphia National Bank, 
374 U. S. 321. Those cases turned exclusively on issues 
of statutory construction and involved no judicial scru-
tiny of the abstract “necessity” or “centrality” of par- 
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ticular regulatory provisions. Instead, the fédéral 
regulatory statute was accepted as a given, as was the 
fédéral antitrust law. The Court’s interprétative effort 
was aimed at accommodating these arguably inconsistent 
bodies of law, not at second-guessing legislative judg-
ments concerning the “necessity” for including particular 
provisions in the regulatory statute.

The Court’s approach here is qualitatively different. 
The State of Michigan, through its Public Service Com-
mission, has decided that requiring Detroit Edison to 
provide “free” light bulbs as a term and condition of 
service is in the public interest. Yet the Court is pre- 
pared to set aside that policy détermination : “The lamp- 
supply program is by no means . . . impérative in the 
continued effective functioning of Michigan’s régulation 
of the utilities industry.” Ante, at 597 n. 36 (emphasis 
added). Even “if the fédéral antitrust laws should be 
construed to outlaw respondent’s light-bulb-exchange 
program, there is no reason to believe that Michigan’s 
régulation of its electric utilities will no longer be able 
to junction effectively. Regardless of the outcome of 
this case, Michigan’s interest in regulating its utilities’ 
distribution of electricity will be almost entirely unim- 
paired.” Ante, at 598 (emphasis added).

The emphasized language in these passages shows that 
the Court is adopting an interprétation of the 
Sherman Act which will allow the fédéral judiciary 
to substitute its judgment for that of state législatures 
and administrative agencies with respect to whether par-
ticular anticompetitive regulatory provisions are “ ‘sufii- 
ciently central,’ ” ante, at 597 n. 37, to a judicial concep-
tion of the proper scope of state utility régulation. The 
content of those “ ‘purposes,’ ” ibid., which the Court 
will suffer the States to promote dérivés presumably 
from the mandate of the Sherman Act. On this as- 
sumption—and no other is plausible—it becomes appar-
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ent that the Court’s second reason for extending the 
Sherman Act to cover the light-bulb program, when di- 
vested of inapposite references to the fédéral implied 
repeal doctrine, is merely a restatement of the third 
rationale, which the Court phrases as follows: “[F]inally, 
even if we were to assume that Congress did not in- 
tend the antitrust laws to apply to areas of the econ- 
omy primarily regulated by a State, that assumption 
would not foreclose the enforcement of the antitrust laws 
in an essentially unregulated area such as the market 
for electric light bulbs.” Ante, at 595. This state- 
ment raises at last the only legitimate question, which is 
whether Parker erred in holding that Congress, in enact- 
ing the Sherman Act, did not intend to vitiate state régu-
lation of the sort at issue here by creating treble- 
damages exposure for activities performed in compliance 
there with.

The Court’s rationale appears to be that the drafts- 
men of the Sherman Act intended to exempt state-regu- 
lated utilities from treble damages only to the extent 
those utilities are complying with state rules which nar- 
rowly reflect the “typica[l] assum[ption] that the [util- 
ity] is a natural monopoly” and which regulate the 
utility’s “natural monopoly powers” as opposed to its 
“business activity in compétitive areas of the economy.” 
Ante, at 595-596 (footnotes omitted). Furthermore, 
such régulation must be “ ‘sufficiently central’ ” to the 
régulation of natural monopoly powers if it is to shield 
the regulated party from antitrust liability. Ante, at 
597 n. 37. This Delphic reading of the Sherman Act, 
which is unaided by any reference to the language or leg-
islative history of that Act, is, of course, inconsistent with 
Parker v. Brown. Parker involved a state scheme aimed 
at artificially raising the market price of raisins. Raisin 
production is not a “natural monopoly.” If the limits of 
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the state-action exemption from the Sherman Act are 
congruent with the boundaries of “natural monopoly” 
power, then Parker was wrongly decided.

But the legislative history of the Sherman Act shows 
conclusively that Parker was correctly decided. The 
floor debates and the House Report on the proposed 
législation clearly reveal, as at least one commentator 
has noted, that “Congress fully understood the narrow 
scope given to the commerce clause” in 1890.14 This 
understanding is, in many ways, of historié interest only, 
because subséquent decisions of this Court hâve “per- 
mitted the reach of the Sherman Act to expand along 
with expanding notions of congressional power.” 15 But 
the narrow view taken by the Members of Congress in 
1890 remains relevant for the limited purpose of assessing 
their intention regarding the interaction of the Sherman 
Act and state économie régulation.

The legislative history reveals very clearly that Con-
gress’ perception of the limitations of its power under 
the Commerce Clause was coupled with an intent not to 
intrude upon the authority of the several States to regu-
late “domestic” commerce. As the House Report stated :

“It will be observed that the provisions of the bill 
are carefully confined to such subjects of législation 
as are clearly within the legislative authority of 
Congress.

“No attempt is made to invade the legislative au-

14Slater, Antitrust and Government Action: A Formula for Nar-
rowing Parker v. Brown, 69 Nw. U. L. Rev. 71, 84 (1974). See, 
e. g., 20 Cong. Rec. 1169 (1889) (remarks of Sen. Reagan); id., 
at 1458 (remarks of Sen. George); 21 Cong. Rec. 2467 (1890) (re-
marks of Sen. Hiscock) ; id., at 2469-2470 (remarks of Sen. Rea-
gan) ; id., at 2566 (remarks of Sen. Stewart) ; id., at 2567 (remarks 
of Sen. Hoar); id., at 2600 (remarks of Sen. George).

15 Hospital Building Co. v. Rex Hospital Trustées, 425 U. S. 738, 
743 n. 2.
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thority of the several States or even to occupy doubt- 
ful grounds. No System of laws can be devised by 
Congress alone which would effectually protect the 
people of the United States against the evils and 
oppression of trusts and monopolies. Congress has 
no authority to deal, generally, with the subject 
within the States, and the States hâve no authority 
to legislate in respect of commerce between the 
several States or with foreign nations.

“It follows, therefore, that the legislative author-
ity of Congress and that of the several States must 
be exerted to secure the suppression of restraints 
upon trade and monopolies. Whatever législation 
Congress may enact on this subject, within the limits 
of its authority, will prove of little value unless the 
States shall supplément it by such auxiliary and 
proper législation as may be within their legislative 
authority.” 16

Similarly, the floor debates on the proposed législation 
reveal an intent to “g[o] as far as the Constitution per- 
mits Congress to go,” 17 in the words of Senator Sherman, 
cbnjoined with an intent not to “interfère with” state- 
law efforts to “prevent and control combinations within 
the limit of the State.” 18 Far from demonstrating an 
intent to pre-empt state laws aimed at preventing or 
controlling combinations or monopolies, the legislative 
debates show that Congress’ goal was to supplément such 
state efforts, themselves restricted to the géographie 
boundaries of the several States. As Senator Sherman 
stated: “Each State can deal with a combination within 
the State, but only the General Government can deal 

16 H. R. Rep. No. 1707, 51st Cong., Ist Sess., 1 (1890) (emphasis 
added).

17 20 Cong. Rec. 1167 (1889).
18 21 Cong. Rec. 2456 (1890) (emphasis added).
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with combinations reaching not only the several States, 
but the commercial world. This bill does not include 
combinations within a State . . . .”19 Indeed a pre- 
existing body of state law forbidding combinations in re-
straint of trade provided the model for the fédéral Act. 
As Senator Sherman stated with respect to the proposed 
législation: “It déclarés that certain contracts are 
against public policy, null and void. It does not an- 
nounce a new principle of law, but applies old and well- 
recognized principles of the common law to the compli- 
cated jurisdiction of our State and Fédéral Government. 
Similar contracts in any State in the Union are now, by 
common or statute law, null and void.” 20

It is noteworthy that the body of state jurisprudence 
which formed the model for the Sherman Act coexisted 
with state laws permitting regulated industries to operate 
under governmental control in the public interest. In-
deed, state regulatory laws long antedated the passage 
of the Sherman Act and had, prior to its passage, been 
upheld by this Court against constitutional attack.21 
Such laws were an intégral part of state efforts to regu-

19 Id., at 2460.
20 Id., at 2456.
21 See Munn v. Illinois, 94 U. S. 113, 125 (“Under [the police] 

powers the govemment régulâtes the conduct of its citizens 
one towards another, and the manner in which each shall use his 
own property, when such régulation becomes necessary for the 
public good. In their exercise it has been customary in England 
from time immémorial, and in this country from its first coloniza- 
tion, to regulate ferries, common carriers, hackmen, bakers, millers, 
wharfingers, innkeepers, &c., and in so doing to fix a maximum of 
charge to be made for services rendered, accommodations furnished, 
and articles sold. To this day, statutes are to be found in many 
of the States upon some or ail these subjects; and we think it has 
never yet been successfully contended that such législation came 
within any of the constitutional prohibitions against interférence 
with private property”).
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late compétition to which Congress turned for guidance 
in barring restraints of Interstate commerce, and it is 
clear that those laws were left undisturbed by the pas-
sage of the Sherman Act in 1890. For, as congressional 
spokesmen expressly stated, there was no intent to “inter-
fère with” state laws regulating domestic commerce or 
“invade the legislative authority of the several States....”

As previously noted, the intent of the draftsmen of 
the Sherman Act not to intrude on the sovereignty of the 
States was coupled with a full and précisé understanding 
of the narrow scope of congressional power under the 
Commerce Clause, as it was then interpreted by deci-
sions of this Court. Subséquent decisions of the Court, 
however, hâve permitted the “jurisdictional” reach of 
the Sherman Act to expand along with an expanding 
view of the commerce power of Congress. See Hospital 
Building Co. v. Rex Hospital Trustées, 425 U. S. 738, 743 
n. 2, and cases cited therein. These decisions, based on 
a détermination that Congress intended to exercise ail 
the power it possessed when it enacted the Sherman 
Act,22 hâve in effect allowed the Congress of 1890 the 
rétroactive benefit of an enlarged judicial conception of 
the commerce power.23

It was this rétroactive expansion of the jurisdictional 
reach of the Sherman Act that was in large part respon- 
sible for the ad vent of the Parker doctrine. Parker in- 
volved a program regulating the production of raisins 

22 E. g., United States v. Frankfort Distilleries, 324 U. S. 293, 298; 
United States v. Underwriters Assn., 322 U. S. 533, 558; Atlantic 
Cleaners & Dyers v. United States, 286 U. S. 427, 435. See also 
United States v. American Bldg. Maint. Industries, 422 U. S. 271, 
278; Gvlj OU Corp. v. Copp Paving Co., 419 U. S. 186, 194-195.

23 See Hospital Building Co. n . Rex Hospital Trustées, 425 U. S., at 
743 n. 2; Gvlj OU Corp. v. Copp Paving Co., supra, at 201-202; 
Mandeville Island Farms v. American Crystal Sugar Co., 334 U. S. 
219, 229-235.



636 OCTOBER TERM, 1975

Ste war t , J., dissenting 428 U. S.

within the State of California. Under the original 
understanding of the draftsmen of the Sherman Act, such 
in-state production, like in-state manufacturing, would 
not hâve been subject to the regulatory power of Con-
gress under the Commerce Clause and thus not within 
the “jurisdiction  al” reach of the Sherman Act. See 
United States v. E. C. Knight Co., 156 U. S. 1. If the 
state of the law had remained static, the Parker problem 
would rarely, if ever, hâve arisen. As stated in North-
ern Securities Co. v. United States, 193 U. S. 197, the 
operative premise would hâve been that the “Anti-Trust 
Act . . . prescribe[d] ... a rule for Interstate and inter-
national commerce, (not for domestic commerce,)” id., 
at 337. The relevant question would hâve been whether 
the anticompetitive conduct required or permitted by 
the state statute was in restraint of domestic or Inter-
state commerce. If the former, the conduct would hâve 
been beyond the reach of the Sherman Act; if the latter, 
the conduct would probably hâve violated the Sherman 
Act, regardless of contrary state law, on the theory that 
“[n]o State can, by . . . any . . . mode, project its author- 
ity into other States, and across the continent, so as to 
prevent Congress from exerting the power it possesses 
under the Constitution over Interstate and international 
commerce, or . . . to exempt its corporation engaged in 
Interstate commerce from obedience to any rule lawfully 
established by Congress for such commerce.” Id., at 
345-346.

But the law did not remain static. As one commenta- 
tor has put it: “By 1942, when Parker v. Brown was 
decided, the interprétation and scope of the commerce 
clause had changed substantially. With the develop-
ment of the ‘affection doctrine’ purely intrastate 
events”—like state-mandated anticompetitive arrange-
ments with respect to in-state agricultural production or 
in-state provision of utility services—“could be regulated
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under the commerce clause if these events had the 
requisite impact on Interstate commerce.” 24 This devel-
opment created a potential for serious conflict between 
state statutes regulating commerce which, in 1890, would • 
hâve been considered “domestic” but which, in 1942, 
were viewed as falling within the jurisdictional reach 
of the Sherman Act. To hâve held that state statutes 
requiring anticompetitive arrangements with respect to 
such commerce were pre-empted by the Sherman Act 
would, in effect, hâve transformed a generous principle 
of judicial construction—namely the “rétroactive” ex-
pansion of the jurisdictional reach of the Sherman Act 
to the limits of an expanded judicial conception of the 
commerce power—into a transgression of the clearly 
expressed congressional intent not to intrude on the 
regulatory authority of the States.

The “state action” doctrine of Parker v. Brown, as 
clarified by Goldfarb, represents the best possible accom-
modation of this limiting intent and the post-1890 judi-
cial expansion of the jurisdictional reach of the Sherman 
Act. Parker’s basic holding—that the Sherman Act did 
not intend to displace restraints imposed by the State 
acting as sovereign—coincides with the expressed legisla-
tive goal not to “invade the legislative authority of the 
several States . . . .” Goldfarb clarified Parker by hold-
ing that private conduct, if it is to corne within the state- 
action exemption, must be not merely “prompted” but 
“compelled” by state action. Thus refined, the doctrine 
performs the salutary function of isolating those areas 
of state régulation where the State’s sovereign interest is, 
by the State’s own judgment, at its strongest, and limits 
the exemption to those areas.25

24 Slater, supra, n. 14, at 85.
25 Mr . Just ice  Bla ck mun  expresses the view that the Court 

answered the question of “what was to be the resuit if the expanding 
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Beyond this the Court cannot go without disregarding 
the purpose of the Sherman Act not to disrupt state 
regulatory laws.26 Congress, of course, can alter its

ambit of the Sherman Act should bring it into conflict with incon- 
sistent state law” in Schwegmann Bros. n . Colvert Distillers Corp., 
341 U. S. 384, and that the answer it gave was that any state regula-
tory statute “inconsistent” with the judicially expanded Sherman 
Actjyas pre-empted. Ante, at 606. But the opinion in Schweg-
mann—which did not purport to modify or overrule Parker—is most 
plausibly read as resting on a post-1890 expression of congressional 
intent, the Miller-Tydings Act. See infra, at 639. Even assuming, 
however, that Schwegmann conflicted with Parker, then surely the 
most significant aspect of that conflict is that Congress did not allow 
it to persist, as Schwegmann was soon legislatively overruled by the 
enactment of the McGuire bill, 66 Stat. 632, 15 U. S. C. §§45 (a) 
(2)-(5).

26 The Court States at one point that the omission of a “direct 
reference to light bulbs” in the statute creating the Michigan Pub-
lic Service Commission indicates that the State’s policy is “neutral 
on the question whether a utility should, or should not, hâve such a 
program.” Ante, at 584, 585. This statement seems to suggest that 
the Court considers the specificity with which a state législature deals 
with particular regulatory matters to be relevant in determining 
whether agency action respecting such matters represents a sov- 
ereign choice, entitled to deference under the Sherman Act.

This suggestion overlooks the fact that Michigan’s policy, far 
from being “neutral,” is, as announced in Mich. Comp. Laws 
§460.6 (1970), to vest an expert agency “with complété power and 
jurisdiction to regulate ail public utilities in the state . . . .” That 
agency is “vested with power and jurisdiction to regulate ail rates, 
fares, fees, charges, services, rules, conditions of service and ail other 
matters pertaining to the formation, operation or direction of such 
public utilities. It is further granted the power and jurisdiction to 
hear and pass upon ail matters pertaining to or necessary or inci-
dent to such régulation of ail public utilities, including electric light 
and power companies . . . .” Ibid, (emphasis added).

If a state législature can ensure antitrust exemption only by 
eschewing such broad délégation of regulatory authority and in- 
corporating regulatory details into statutory law, then there is a 
very great risk that the State will be prevented from regulating
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original intent and expand or contract the categories of 
state law which may permissibly impose restraints on 
compétition. For example, in 1937 Congress passed the 
Miller-Tydings Act which attached a proviso to § 1 of 
the Sherman Act permitting resale price maintenance 
contracts where such contracts were permitted by appli-
cable state law. This proviso was interpreted in Schweg- 
mann Bros. v. Calvert Distillers Corp., 341 U. S. 384, 
not to permit a State to enforce a law providing that ail 
retailers within a State were bound by a resale price 
maintenance contract executed by any one retailer in 
the State. As the Court today notes, Parker—and the 
legislative judgment embodied in the 1890 version of the 
Sherman Act—would, standing alone, hâve seemed to 
immunize the state scheme. Ante, at 593. But Congress 
was thought to hâve struck a new balance in 1937 with 
respect to a spécifie category of state-imposed restraints. 
Accordingly, the Court in Schwegmann determined con- 
gressional intent concerning the permissible limits of 
state restraints with respect to resale price maintenance 
by reference to the later, and more spécifie, expression 
of congressional purpose.27

effectively. For as this Court has repeatedly observed in another 
context, “[d]elegation . . . has long been recognized as necessary in 
order that the exertion of legislative power does not become a 
futility. . . . [T]he effectiveness of both the legislative and ad-
ministrative processes would become endangered if [the législature] 
were under the . . . compulsion of filling in the details beyond the 
liberal prescription [of requiring the making of 'just and reasonable’ 
rates and regulating in the 'public interest’] here. Then the bur- 
dens of minutiae would be apt to clog the administration of the 
law and deprive the agency of that flexibility and dispatch which 
are its salient virtues.” Sunshine Anthracite Coal Co. v. Adkins, 
310 U. S. 381, 398.

27 The decision in Schwegmann rested primarily on a detailed 
analysis of the legislative history of the Miller-Tydings Act. 341 
U. S., at 390-395.
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There has been no analogous alteration of the original 
intent regarding the area of state régulation at issue 
here. Indeed, to the extent subséquent congressional 
action is probative at ail, it shows a continuing intent to 
defer to the regulatory authority of the States over the 
terms and conditions of in-state electric utility service. 
Thus, § 201 (a) of the Fédéral Power Act, 16 U. S. C. 
§824 (a), provides in relevant part that “Fédéral rég-
ulation . . . [is] to extend only to those matters which 
are not subject to régulation by the States.”

The Court’s opinion simply ignores the clear evidence 
of congressional intent and substitutes its own policy 
judgment about the desirability of disregarding any facet 
of state économie régulation that it thinks unwise or of 
no great importance. In adopting this freewheeling ap- 
proach to the language of the Sherman Act the Court 
créâtes a statutory simulacrum of the substantive due 
process doctrine I thought had been put to rest long 
ago. See Ferguson v. Skrupa, 372 U. S. 726.28 For the 
Court’s approach contemplâtes the sélective interdic-
tion of those anticompetitive state regulatory measures 
that are deemed not “central” to the limited range of 
regulatory goals considered “impérative” by the fédéral 
judiciary.

Henceforth, a state-regulated public utility company 
must at its péril successfully divine which of its countless 
and interrelated tariff provisions a fédéral court will ulti- 
mately consider “central” or “impérative.” If it guesses 
wrong, it may be subjected to treble damages as a penalty 
for its compliance with state law.

28 See Verkuil, State Action, Due Process and Antitrust : Re- 
flections on Parker n . Brown, 75 Col. L. Rev. 328 (1975).
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July  6, 1976

Order Appointing Marshal
It is ordered by the Court that Alfred Wong be, and 

he is hereby, appointed Marshal of this Court, effective 
July 1, 1976.

Affirmed on Appeal
No. 74-1623. Slone  et  al . v . Des kins  Branch  Coal  

Co . et  al . Appeal from D. C. E. D. Ky. affirmed.

No. 75-713. Gerst ein  et  al . v . Coe  et  al . Affirmed 
on appeal from C. A. 5th Cir. Planned Parenthood of 
Central Missouri v. Danforth, ante, p. 52. Reported 
below: 517 F. 2d 787.

No. 75-772. Frankli n  et  al . v . Fitzp atrick , Dis -
tric t  Attor ney  of  Phil adel phi a  County , et  al . 
Affirmed on appeal from D. C. E. D. Pa. Planned 
Parenthood of Central Missouri v. Danforth, ante, p. 52. 
Reported below: 401 F. Supp. 554.

Vacated and Remanded on Appeal
No. 75-709. Beal , Secret ary  of  Welfare  of  Penn -

sylvani a , et  al . v. Franklin  et  al . Appeal from 
D. C. E. D. Pa. Judgment vacated and case re-
manded for further considération in light of Planned 
Parenthood of Central Missouri v. Danforth, ante, p. 
52, Singleton v. Wulff, ante, p. 106, and Virginia State 
Board of Pharmacy v. Virginia Citizens Consumer Coun- 
dl, 425 U. S. 748. Mr . Just ice  Stewart  and Mr . 
Justice  White  would note probable jurisdiction and 
set case for oral argument. Reported below: 401 F. 
Supp. 554.

901
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Certiorari Granted—Vacated and Remanded
In the following cases (No. 73-6853 through No. 75- 

5384) petitioners were sentenced to death. Imposition 
and carrying out of the death penalty in these cases con-
stitute cruel and unusual punishment in violation of the 
Eighth and Fourteenth Amendments. Woodson v. 
North Carolina, ante, p. 280. Motions for leave to pro- 
ceed in forma pauperis and certiorari granted. Judg- 
ments vacated insofar as they leave undisturbed the 
death penalty imposed, and cases remanded to the 
Suprême Court of North Carolina for further proceed- 
ings. See N. C. Laws 1975 (Ist Sess.) c. 749.

No. 73-6853. Henderson  v . North  Carolina . Sup. 
Ct. N. C. Reported below: 285 N. C. 1, 203 S. E. 2d 10;

No. 73-6876. Noell  v . North  Carolina . Sup. Ct. 
N. C. Reported below: 284 N. C. 670, 202 S. E. 2d 750;

No. 74-6735. Stegmann  v . North  Carolina . Sup. 
Ct. N. C. Reported below: 286 N. C. 638, 213 S. E. 
2d 262;

No. 75-5032. Lowery  v . North  Carolina . Sup. Ct. 
N. C. Reported below: 286 N. C. 698, 213 S. E. 2d 255;

No. 75-5076. Armstrong  v . North  Carolina . Sup. 
Ct. N. C. Reported below: 287 N. C. 60, 212 S. E. 2d 
894; and

No. 75-5384. Vins on  v . North  Carolina . Sup. Ct. 
N. C. Reported below: 287 N. C. 326, 215 S. E. 2d 60.

In the following cases (beginning with No. 73-6875 
on p. 903 and extending through No. 75-6686 on 
p. 904) petitioners were sentenced to death. Imposi-
tion and carrying out of the death penalty in these cases 
constitute cruel and unusual punishment in violation of 
the Eighth and Fourteenth Amendments. Woodson v. 
North Carolina, ante, p. 280. Motions for leave to pro- 
ceed in forma pauperis and certiorari granted. Judg- 
ments vacated insofar as they leave undisturbed the 
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death penalty imposed, and cases remanded to the 
Suprême Court of North Carolina for further pro- 
ceedings.

No. 73-6875. Dillard  v . North  Carolina . Sup.
Ct. N. C. Reported below: 285 N. C. 72, 203 S. E. 
2d 6;

No. 73-6877. Jarrette  v . North  Carolina . Sup.
Ct. N. C. Reported below: 284 N. C. 625, 202 S. E. 
2d 721;

No. 73-6878. Crowd er  v . North  Carolina . Sup.
Ct. N. C. Reported below: 285 N. C. 42, 203 S. E. 
2d 38;

No. 73-7032. Honeycutt  v . North  Carolina . Sup.
Ct. N. C. Reported below: 285 N. C. 174, 203 S. E. 
2d 844;

No. 74-6263. Ward  v . North  Caroli na . Sup. Ct.
N. C. Reported below: 286 N. C. 304, 210 S. E. 2d 407;

No. 74—6733. Gordon  v . North  Carolina . Sup. Ct.
N. C. Reported below: 287 N. C. 118, 213 S. E. 2d 708;

No. 75-5077. Mc Laugh lin  v . North  Caroli na .
Sup. Ct. N. C. Reported below: 286 N. C. 597, 213 
S. E. 2d 238;

No. 75-5091. Woods  v . North  Caroli na . Sup. Ct.
N. C. Reported below: 286 N. C. 612, 213 S. E. 2d 214;

No. 75-5262. Simmon s v . North  Carolina . Sup.
Ct. N. C. Reported below: 286 N. C. 681, 213 S. E. 
2d 280;

No. 75-5281. Young  v . North  Caroli na . Sup. Ct.
N. C. Reported below: 287 N. C. 377, 214 S. E. 2d 763;

No. 75-5426. Robbi ns  v . North  Carolina . Sup.
Ct. N. C. Reported below: 287 N. C. 483, 214 S. E. 
2d 756;

No. 75-5728. Bock  v . North  Caroli na . Sup. Ct.
N. C. Reported below: 288 N. C. 145, 217 S. E. 2d 513;

No. 75-5792. King  et  al . v . North  Carolina . Sup.
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Ct. N. C. Reported below: 287 N. C. 645, 215 S. E. 
2d 540;

No. 75-5949. Avery  v . North  Carolina . Sup. Ct. 
N. C. Reported below: 286 N. C. 459, 212 S. E. 2d 142;

No. 75-5960. Carey  v . North  Carolina . Sup. Ct.
N. C. Reported below: 288 N. C. 254, 218 S. E. 2d 387;

No. 75-6143. Mitchel l  et  al . v . North  Carolina . 
Sup. Ct. N. C. Reported below: 288 N. C. 360, 218 
S. E. 2d 332;

No. 75-6145. Griff in  v . North  Carolina . Sup. Ct. 
N. C. Reported below: 288 N. C. 437, 219 S. E. 2d 48;

No. 75-6150. Spauldi ng  et  al . v . North  Carolin a . 
Sup. Ct. N. C. Reported below: 288 N. C. 397, 219 
S. E. 2d 178 ;

No. 75-6151. Mc Zorn  v . North  Carolina . Sup. 
Ct. N. C. Reported below: 288 N. C. 417, 219 S. E. 
2d 201;

No. 75-6168. Waddell  v . North  Carolina . Sup. 
Ct. N. C. Reported below: 289 N. C. 19, 220 S. E. 
2d 293;

No. 75-6378. Patters on  v . North  Carolina . Sup. 
Ct. N. C. Reported below: 288 N. C. 553, 220 S. E. 
2d 600;

No. 75-6399. Dull  v . North  Carolina . Sup. Ct. 
N. C. Reported below: 289 N. C. 55, 220 S. E. 2d 344;

No. 75-6410. Carter  v . North  Carolina . Sup. Ct. 
N. C. Reported below: 289 N. C. 35, 220 S. E. 2d 313; 
and

No. 75-6686. Harrill  v . North  Carolina . Sup. Ct. 
N. C. Reported below: 289 N. C. 186, 221 S. E. 2d 
325.

No. 73-7031. Fowle r  v . North  Carolina . Sup. Ct. 
N. C. [Certiorari granted, 419 U. S. 963.*] Petitioner

*[Repo rt er ’s Not e : This case was argued on April 21, 1975, and 
thereafter, by order of June 23, 1975, was restored to the calendar 
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in this case was sentenced to death. Imposition and 
carrying ont of the death penalty in this case constitute 
cruel and unusual punishment in violation of the Eighth 
and Fourteenth Amendments. Woodson v. North Caro-
lina, ante, p. 280. Judgment vacated insofar as it leaves 
undisturbed the death penalty imposed, and case re- 
manded to the Suprême Court of North Carolina for 
further proceedings. Reported below: 285 N. C. 90, 203 
S. E. 2d 803.

Anthony G. Amsterdam argued the cause for peti-
tioner. With him on the brief were Jack Greenberg, 
James M. Nabrit III, Adam Stein, and Charles L. Bector.

Jean A. Benoy, Deputy Attorney General of North 
Carolina, argued the cause for respondent. With him 
on the brief was Rufus L. Edmisten, Attorney General.

Solicitor General Bork argued the cause for the United 
States as amicus curiae. With him on the brief were 
Acting Assistant Attorney General Keeney, Deputy 
Solicitor General Randolph, Jerome M. Feit, and Harvey 
M. Stone.

Briefs of amici curiae were filed by Evelle J. Younger, 
Attorney General, Jack R. Winkler, Chief Assistant At-
torney General, and William E. James, Assistant Attor-
ney General, for the State of California; by Vemon B. 
Romney, Attorney General, for the State of Utah; by 
John J. Abt for the National Alliance Against Racist and 
Political Repression; by Chevene B. King for the Na-
tional Conférence of Black Lawyers; and by Richard A. 
Heim.

No. 74^669. Spark s v . North  Caroli na ; and
No. 75-5697. Wetmo re  v . North  Caroli na . Sup. 

Ct. N. C. Petitioners in these cases were sentenced

for reargument (422 U. S. 1039). On February 23, 1976, the Court 
issued an order revoking its order of June 23, 1975 (424 U. S. 903).] 
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to death. Imposition and carrying ont of the death 
penalty in these cases constitute cruel and unusual pun-
ishment in violation of the Eighth and Fourteenth 
Amendments. Woodson v. North Carolina, ante, p. 280. 
Motion for leave to proceed in forma pauperis in No. 75- 
5697 granted. Certiorari granted, judgments vacated, 
and cases remanded to the Suprême Court of North Caro-
lina for further proceedings in light of Mullaney v. 
Wilbur, 421 U. S. 684 (1975). Mr . Justice  Brennan  
would grant certiorari and set cases for oral argument. 
Reported below: No. 74-669, 285 N. C. 631, 207 S. E. 2d 
712; No. 75-5697, 287 N. C. 344, 215 S. E. 2d 51.

No. 74-6065. Selman  v . Louisi ana ;
No. 75-6067. Watts  v . Louisi ana ; and
No. 75-6123. Washingt on  v . Louis iana . Sup. Ct. 

La. Petitioners in these cases were sentenced to death. 
Imposition and carrying out of the death penalty in these 
cases constitute cruel and unusual punishment in vio-
lation of the Eighth and Fourteenth Amendments. 
Roberts v. Louisiana, ante, p. 325. Motions for leave to 
proceed in forma pauperis and certiorari granted. Judg-
ments vacated insofar as they leave undisturbed the death 
penalty imposed, and cases remanded to the Suprême 
Court of Louisiana for further proceedings. Reported 
below: No. 74-6065, 300 So. 2d 467; No. 75-6067, 320 So. 
2d 146; No. 75-6123, 321 So. 2d 763.

No. 75-647. Food  Handlers  Local  425, Amal - 
GAMATED MEAT CUTTERS & BUTCHER WORKMEN OF 

North  America , AFL-CIO, et  al . v . Valmac  Indus -
trie s , Inc . C. A. 8th Cir. Certiorari granted, judgment 
vacated, and case remanded for further considération in 
light of Buffalo Forge Co. v. Steelworkers, ante, p. 397. 
Reported below: 519 F. 2d 263.
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No. 75-696. La Vallee , Correctional  Supe rinten d - 
ent  v. Mungo . C. A. 2d Cir. Motion of respondent 
for leave to proceed in forma pauperis and certiorari 
granted. Judgment vacated and case remanded for fur-
ther considération in light of Stone n . Powell, ante, p. 
465. Reported below : 522 F. 2d 211.

In the following cases (No. 75-6451 through No. 75- 
6639) petitioners were sentenced to death. Imposition 
and carrying out of the death penalty under the law of 
Oklahoma constitute cruel and unusual punishment in 
violation of the Eighth and Fourteenth Amendments. 
Woodson v. North Carolina, ante, p. 280 and Roberts v. 
Louisiana, ante, p. 325. Motions for leave to proceed in 
forma pauperis and certiorari granted. Judgments va-
cated insofar as they leave undisturbed the death penalty 
imposed, and cases remanded for further proceedings. 
The  Chief  Justi ce , Mr . Justi ce  White , and Mr . 
Justice  Rehnquist  would grant certiorari, vacate judg-
ments, and remand cases for further considération in light 
of Jurek n . Texas, ante, p. 262; Roberts v. Louisiana, 
ante, p. 325; Woodson v. North Carolina, ante, p. 280; 
Gregg v. Georgia, ante, p. 153; and Proffitt v. Florida, 
ante, p. 242.

No. 75-6451. Green  v . Oklahoma . Ct. Crim. App. 
Okla. Reported below: 542 P. 2d 551;

No. 75-6452. Justus  v . Oklahoma . Ct. Crim. App. 
Okla. Reported below: 542 P. 2d 598;

No. 75-6453. Lusty  v . Oklahoma . Ct. Crim. App. 
Okla. Reported below: 542 P. 2d 545;

No. 75-6637. Davis  v . Oklahoma . Ct. Crim. App. 
Okla. Reported below: 542 P. 2d 532;

No. 75-6638. Rowbotham  v . Oklahoma . Ct. Crim. 
App. Okla. Reported below: 542 P. 2d 610; and

No. 75-6639. Will iams  et  al . v . O'klkh .omk . Ct. 
Crim. App. Okla. Reported below: 542 P. 2d 554.
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No. 75-5416. Meeks  v . Havener , Correcti onal  Su - 
peri ntendent . C. A. 6th Cir. Motion for leave to 
proceed in forma pauperis and certiorari granted. Judg-
ment vacated and case remanded for further considéra-
tion in light of Doyle v. Ohio, 426 U. S. 610. Reported 
below: 516 F. 2d 902.

No. 75-5983. Thompson  v . North  Carolina . Sup. 
Ct. N. C. Petitioner in this case was sentenced to death. 
Imposition and carrying out of the death penalty in this 
case constitute cruel and unusual punishment in viola-
tion of Eighth and Fourteenth Amendments. Woodson 
v. North Carolina, ante, p. 280. Motion for leave to 
proceed in forma pauperis and certiorari granted. Judg-
ment vacated insofar as it leaves undisturbed the death 
penalty imposed, and case remanded for further pro- 
ceedings. Mr . Justice  Brennan  and Mr . Justi ce  Mar -
shall  would grant certiorari and set case for oral argu-
ment. Reported below: 287 N. C. 303, 214 S. E. 2d 742,

Miscellaneous Order
No. A-1121. Goldswe r  v . New  York . Application 

for stay of execution of judgment of the Court of Ap-
peals of New York, presented to The  Chief  Justi ce , 
and by him referred to the Court, denied. Reported 
below: 39 N. Y. 2d 656, 350 N. E. 2d 604.

Probable Jurisdiction Noted
No. 75-1440. Maher , Commis sio ner  of  Social  Serv -

ices  of  Connecticut  v . Roe  et  al . Appeal from D. C. 
Conn. Motion of appellees for leave to proceed in 
formg pauperis granted. Probable jurisdiction noted. 
Reported below: 408 F. Supp. 660.

Certiorari Granted
No. 74r-6593. Gardner  v . Florida . Sup. Ct. Fia. 

Motion of petitioner for leave to proceed in forma pau- 



ORDERS 909

428 U. S. July 6, 1976

péris granted. Certiorari granted limited to Question 
II presented by the pétition which reads as follows: 
“Whether nondisclosure of a ‘confidential’ portion of a 
pre-sentence investigation report to a défendant con-
victed of a capital crime constitutes a déniai of the effec-
tive assistance of counsel guaranteed by the Sixth and 
Fourteenth Amendments to the Constitution of the 
United States, and of the right to a fair hearing as guar-
anteed by the Due Process Clause of the Fourteenth 
Amendment, in a case where the trial judge déclinés to 
accept a jury recommendation of a life sentence and 
instead imposes the death sentence partially on the basis 
of the pre-sentence report?” Reported below: 313 So. 
2d 675.

No. 75-442. Poel ker , Mayor  of  St . Louis , et  al . v . 
Doe . C. A. 8th Cir. Motions of James R. Butler et al. 
and Missouri Doctors for Life for leave to file briefs as 
amici curiae granted. Certiorari granted. Reported 
below: 515 F. 2d 541 and 527 F. 2d 605.

No. 75-554. Beal , Secreta ry , Department  of  Pub -
lic  Welfare  of  Pennsylv ania , et  al . v . Doe  et  al . 
C. A. 3d Cir. Motion of respondents for leave to pro- 
ceed in forma pauperis and certiorari granted. Reported 
below: 523 F. 2d 611.

Certiorari Denied
No. 74-6673. Lampk ins  v . North  Caroli na . Sup. 

Ct. N. C. Certiorari denied. Reported below: 286 
N. C. 497, 212 S. E. 2d 106.

No. 75-565. Plain  Dealer  Publis hing  Co. v. 
Cleveland  Typographical  Union  No . 53 et  al . C. A.
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6th Cir. Certiorari denied. Reported below: 520 F. 
2d 1220.

No. 75-524. Hyster  Co . v . Empl oyées  Ass ociation  
of  Kew anee  et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 519 F. 2d 89.

No. 75-1402. Unite d  States  v . Karath anos  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 531 
F. 2d 26.

No. 75-1562. United  States  Steel  Corp . v . United  
Mine  Workers  of  America  et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 519 F. 2d 1236.

No. 75-5873. Prescim one  v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Reported below: 530 F. 
2d 971.

In the following cases (No. 74-5196 through No. 75- 
6653), certiorari was denied:

No. 74r-5196. House  v . Georg ia . Sup. Ct. Ga. Re-
ported below : 232 Ga. 140,205 S. E. 2d 217 ;

No. 74-6207. Ross v. Georg ia . Sup. Ct. Ga. Re-
ported below: 233 Ga. 361,211 S. E. 2d356;

No. 74-6547. Moore  v . Georgia . Sup. Ct. Ga. Re-
ported below: 233 Ga. 861,213 S. E. 2d 829;

No. 74-6557. Mc Corquo dale  v . Georgia . Sup. Ct. 
Ga. Reported below: 233 Ga. 369; 211 S. E. 2d 577;

No. 74-6736. Jarrell  v . Georgia . Sup. Ct. Ga.
Reported below: 234 Ga. 410, 216 S. E. 2d 258;

No. 75-5022. Mitchel l  v . Georgia . Sup. Ct. Ga.
Reported below: 234 Ga. 160, 214 S. E. 2d 900;

No. 75-6250. Smith , aka  Machetti  v . Georgia . 
Sup. U. Ga. Reported below: 236 Ga. 12, 222 S. E. 2d 
308;

No. 75-6536. Mason  v . Georgia . Sup. Ct. Ga. Re-
ported below: 236 Ga. 46,222 S. E. 2d 339; and
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No. 75-6653. Pulliam  v . Georgia . Sup. Ct. Ga. 
Reported below: 236 Ga. 460, 224 S. E. 2d 8.

Mr . Just ice  Brennan , dissenting.
For the reasons stated in my dissenting opinion in 

Gregg v. Georgia, ante, p. 227, the imposition and car- 
rying out of the death penalty in each of these cases 
[No. 74-5196 through No. 75-6653] constitute cruel and 
unusual punishment in violation of the Eighth and Four- 
teenth Amendments. I would therefore grant certiorari 
in each of these cases and vacate the judgment in each 
case insofar as it leaves undisturbed the death sentence 
imposed.

Mr . Just ice  Marsh all , dissenting.
Because I consider the death penalty to be a cruel 

and unusual punishment forbidden by the Eighth and 
Fourteenth Amendments, see Gregg v. Georgia, ante, p. 
231 (Marshall , J., dissenting), I would grant certiorari 
in these cases [No. 74-5196 through No. 75-6653] and 
vacate the judgments insofar as they leave undisturbed 
the sentences of death.

No. 74r-6168. Hallma n  v . Florida ;
No. 74—6377. Sullivan  v . Florida ;
No. 74—6563. Sawye r  v . Florida ; and
No. 75-5209. Spenke link  v . Florida . Sup. Ct. Fia. 

Certiorari denied. Reported below: No. 74-6168, 305 So. 
2d 180; No. 7^6377, 303 So. 2d 632; No. 74-6563, 313 
So. 2d 680; No. 75-5209, 313 So. 2d 666.

Mr . Justice  Brennan , dissenting.
For the reasons stated in my dissenting opinion in 

Gregg v. Georgia, ante, p. 227, the imposition and carry- 
ing out of the death penalty in each of these cases 
constitute cruel and unusual punishment in violation 
of the Eighth and Fourteenth Amendments. I would 
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therefore grant certiorari in each of these cases and 
vacate the judgment in each case insofar as it leaves 
undisturbed the death sentence imposed.

Mr . Just ice  Mars hall , dissenting.
Because I consider the death penalty to be a cruel 

and unusual punishment forbidden by the Eighth and 
Fourteenth Amendments, see Gregg v. Georgia, ante, p. 
231 (Marshall , J., dissenting), I would grant certiorari 
in these cases and vacate the judgments insofar as they 
leave undisturbed the sentences of death.

No. 74-6717. Alf ord  v . Florida . Sup. Ct. Fia. 
Certiorari denied. Reported below: 307 So. 2d 433.

Mr . Just ice  Brennan  and Mr . Just ice  Marshall , 
dissenting.

Petitioner contends that his right of confrontation, 
guaranteed by the Sixth and Fourteenth Amendments, 
was violated because the transcript of the preliminary 
hearing testimony of a material prosecution witness was 
read at his trial and the prosecution, although it was 
aware that the witness would leave Florida prior to the 
trial, failed to use available procedures to assure the wit- 
ness’ presence at trial or to déposé the witness before the 
trial began. See Barber n . Page, 390 U. S. 719 (1968). 
On the record in this case, we would grant certiorari and 
set the case for oral argument.

In any event, the imposition and carrying out of the 
death penalty in this case constitute cruel and unusual 
punishment in violation of the Eighth and Fourteenth 
Amendments. Gregg n . Georgia, ante, p. 227 (Bren -
nan , J., dissenting) ; id., p. 231 (Marshall , J., dissent-
ing). We would therefore grant certiorari and vacate 
the judgment in this case insofar as it leaves undisturbed 
the death sentence imposed.
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No. 75-927. Hogge  et  al . v . Johns on , City  Man -
ager  of  Hampton , Virgini a , et  al . C. A. 4th Cir. 
Certiorari denied. Mr . Justi ce  Brennan  would grant 
certiorari and, as in Colorado Springs Amusements, Ltd. 
v. Rizzo, infra, this page, remand case for détermination 
of petitioners’ constitutional contentions giving appro-
priate, but not necessarily conclusive, weight to our sum- 
mary dispositions. Reported below: 526 F. 2d 833.

No. 75-999. Colorado  Spri ngs  Amuse ments , Ltd ., 
t /a  Velv et  Touch , et  al . v . Rizzo , Mayor  of  Phila -
delp hia , et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 524 F. 2d 571.

Mr . Justice  Brennan , dissenting.
We depreciate the precedential weight of summary 

dispositions in our decisional process, expressly holding 
in Edelman v. Jordan, 415 U. S. 651, 671 (1974), that 
such dispositions “are not of the same precedential value 
as would be an opinion of this Court treating the ques-
tion on the merits.” I would not require district courts, 
courts of appeals, and state courts to ascribe any greater 
precedential weight to summary dispositions than this 
Court does. Accordingly, I did not join the holding in 
Hicks v. Miranda, 422 U. S. 332, 344-345 (1975), that 
“the lower courts are bound by summary decisions by 
this Court,” which requires state and lower fédéral courts 
to treat our summary dispositions of appeals as conclu-
sive precedents regarding constitutional challenges to like 
state statutes or ordinances.

The Court of Appeals in this case conscientiously fol-
lowed the procedure mandated by Hicks. Faced with a 
claim that three appeals from state courts that had been 
dismissed by this Court “for want of a substantial fédéral 
question” compelled rejection of petitioners’ contentions 
that the Philadelphia ordinance in question violated the 
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Fédéral Constitution,1 the Court of Appeals compared in 
detail the constitutional issues presented here and those 
presented in the jurisdictional statements filed in this 
Court in the three earlier cases. 524 F. 2d 571, 576. 
Hicks, supra, at 345 n. 14, makes such analysis obligatory 
as a condition to reliance on a summary disposition.2 
Completion of this process satisfied the Court of Ap-
peals that one or more of the earlier jurisdictional 
statements had presented to this Court constitutional 
daims addressed to massage parlor ordinances, like those 
addressed by petitioners to the Philadelphia ordinance, 
“based upon equal, but reprehensible, treatment of both 
sexes; an invidiously discriminatory sex-based classifica-
tion ; an irrational exception in the ordinance for massage 
treatments given under the direction of a medical prac-
titioner; unreasonable abridgement of the right to pursue 
a legitimate livelihood; and the irrebuttable presumption 
doctrine.” 524 F. 2d, at 576 (footnotes omitted). Ac- 
cordingly, the Court of Appeals, without expressing its 
own views of the merits of the constitutional contentions, 
but in compliance with the holding of Hicks, decided the 
constitutional questions adversely to petitioners solely 
and squarely upon the authority of Smith v. Keator, 419

1Although Hicks and the instant case involve the precedential 
effect of dismissals for want of a substantial fédéral question, the 
same principles apply to summary affinnances. See Edelman N. 
Jordan, 415 U. S. 651, 671 (1974). These principles, of course, 
hâve no applicability to other forms of summary action, such as 
dismissals for want of jurisdiction or for want of a properly pre-
sented fédéral question.

2 See Cantor v. Detroit Edison Co., ante, at 617-618, n. 5 
(Stewa rt , J., dissenting). I recognize that Hicks was not the first 
opinion of this Court that noted the precedential effect of certain 
summary dispositions. But some have viewed Hicks as clarifying 
this question, and for convenience I shall refer to this principle as 
the Hicks rule.
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U. S. 1043 (1974), dismissing for want of a substantial 
fédéral question 285 N. C. 530, 206 S. E. 2d 203; Ruben- 
stein v. Township of Cherry HUI, 417 U. S. 963 (1974), 
dismissing for want of a substantial fédéral question No. 
10,027 (N. J. Sup. Ct., Jan. 29, 1974) (unreported) ; and 
Kisley v. City of Faits Church, 409 U. S. 907 (1972), 
dismissing for want of a substantial fédéral question 212 
Va. 693, 187 S. E. 2d 168.

It may be that the Court of Appeals would hâve 
reached the same resuit in a full and reasoned opinion 
addressed to the merits of the several constitutional con-
tentions. But we do not know, because the Court of 
Appeals carefully concealed its views on the premise that 
Hicks precluded such expression in holding that state 
and lower fédéral courts are conclusively bound by sum-
mary dispositions. That premise was also accepted 
by the Court of Appeals for the Fourth Circuit in a case 
also involving an attack on the constitutionality of a 
massage parler ordinance; there the Court of Appeals 
believed that a substantial fédéral question deserving 
élaboration was presented, but read Hicks as foreclosing 
such élaboration. Hogge n . Johnson, 526 F. 2d 833 
(1975).

A panel of the Court of Appeals for the Seventh Cir-
cuit recently faced the same dilemma in Sidle v. Majors, 
536 F. 2d 1156 (1976). Appellant in that case chal-
lenged the Indiana guest statute on equal protection 
grounds. After discussing the relevant factors, the court 
stated that “we consider the foregoing considérations to 
be persuasive that this guest statute contravenes the 
Equal Protection Clause.” Id., at 1158. The court 
noted a decision to the contrary, Silver v. Silver, 280 
U. S. 117 (1929), but concluded that later equal pro-
tection cases had left the premises of that decision no 
longer valid. 536 F. 2d, at 1159. The court also cited 
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eight State Suprême Court decisions invalidating guest 
statutes on equal protection grounds.3 Thus, the court 
held: “We can find no necessary rational relation to a 
legitimate state interest {Reed v. Reed, 404 U. S. 71, 75-76 
[1971]) that would require us to sustain the législation.” 
Ibid. Nevertheless, the court considered itself bound 
by Cannon n . Oviatt, 419 U. S. 810 (1974), dismissing for 
want of a substantial fédéral question 520 P. 2d 883 
(Utah), and it therefore rejected the equal protection 
argument. Finally, because the court was the first Féd-
éral Court of Appeals to consider this issue and there 
was a severe conflict of authority among the state courts, 
see n. 4, infra, the court remarked:

“The frequency with which the question has arisen 
and the disagreement among the courts attest to the 
importance of the issue, its difiiculty and the need 
for conclusive resolution so that the présent viability 
of Silver v. Silver can be authoritatively deter- 
mined.” 536 F. 2d, at 1160.

Clearly, then, the same reasons that lead us to 
deny conclusive precedential value in this Court to our 
summary dispositions require that we allow the same lat-
itude to state and lower fédéral courts. We accord 
summary dispositions less precedential value than dis-
positions by opinion after full briefing and oral argu-
ment, because jurisdictional statements, and motions to 
affirm or dismiss addressed to them, rarely contain more 

3 Brown v. Merlo, 8 Cal. 3d 855, 506 P. 2d 212 (1973); Thomp-
son n . Hagan, 96 Idaho 19, 523 P. 2d 1365 (1974); Henry v. 
Bauder, 213 Kan. 751, 518 P. 2d 362 (1974); Manistee Bank v. 
McGowan, 394 Mich. 655, 232 N. W. 2d 636 (1975); Laakonen n . 
Eighth Jud. Dist. Court, 538 P. 2d 574 (Nev. 1975) ; McGeehan v. 
Bunch, 88 N. M. 308, 540 P. 2d 238 (1975); Johnson v. Hassett, 
217 N. W. 2d 771 (N. D. 1974) ; Primes v. Tyler, 43 Ohio St. 2d 
195, 331 N. E. 2d 723 (1975).
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than brief discussions of the issues presented—certainly 
not the full argument we expect in briefs where plenary 
hearing is granted. And, of course, neither the statements 
nor the motions are argued orally. Actually, the func- 
tion of the jurisdictional statement and motion to dis-
miss or affirm is very limited: It is to apprise the Court 
of issues believed by the appellant to warrant, and by 
the appellee not to warrant, this Court’s plenary review 
and decision. Thus each paper is addressed to its par- 
ticular objective in that regard and eschews any extended 
treatment of the merits. The appellant often concen-
trâtes on trying to persuade us that the appealed decision 
conflicts with the decision of another court and that the 
conflict requires our resolution. The motions to dismiss 
or aflirm will try to persuade us to the contrary. This 
treatment is fully in compliance with our Rules, which 
call for discussion of whether “the questions presented 
are so substantial as to require plenary considération, 
with briefs on the merits and oral argument,” and not for 
treatment of the merits. This Court’s Rules 15 (l)(e), 
(f), 16 (1). Thus, the nature of materials before us 
when we vote summarily to dispose of a case rarely suf- 
fices as a basis for regarding the summary disposition as 
a conclusive resolution of an important constitutional 
question, and we therefore do not treat it as such. For 
the same reason we should not require that the district 
courts, courts of appeals, and state courts do so.

There is reason for concem that Hicks will impair this 
Court’s ability—indeed, responsibility—to adjudicate im-
portant constitutional issues. Where a state appellate 
court rejects a novel fédéral constitutional challenge, and 
simultaneously rejects a similar state-law challenge, 
a dismissal for want of a substantial fédéral question will 
definitively résolve that issue of fédéral law for ail courts 
in this country, as would a summary affirmance from a 
fédéral court. Resolution of important issues, in my 
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view, ought not be made solely on the basis of a single 
jurisdictional statement, without the benefit of other 
court decisions and the helpful commentary that follows 
significant developments in the law. One factor that af-
fects the exercise of our discretionary jurisdiction is a 
desire to let some complex and significant issues be con- 
sidered by several courts before granting certiorari. 
Although this discretionary factor cannot be given 
weight as to cases on our appellate docket, the effect 
of Hicks, as I hâve said, is to prevent this Court from 
obtaining the views of state and lower fédéral courts on 
important issues; after dismissal for want of a substan-
tial fédéral question or summary affirmance of the first 
case raising a particular constitutional question, no court 
will again consider the merits of the question presented 
to this Court. This conséquence will be especially un- 
fortunate in the instances in which the first appellants 
to get to this Court do a poor job of advocacy, which 
may prevent the Court from appreciating the true sig- 
nificance of the case. Furthermore, although Hicks 
does not prevent this Court from disregarding its sum-
mary dispositions, the binding effect of such dispositions 
on state and lower fédéral courts will cause issues to be 
presented to this Court in future cases without a fully 
developed record addressed to the merits of the spécifie 
case. This effect seriously diminishes our ability to re- 
consider issues previously disposed of summarily.4

4 A further anomaly is that we may hâve denied certiorari in 
state and fédéral cases dealing with a spécifie issue where the de-
cisions below reach inconsistent results, but these conflicts are then 
resolved merely by dismissing a single appeal from a state-court 
decision. This, in my view, is both an unwise and unseemly 
administration of justice.

Moreover, of the eight state cases invalidating guest statutes 
cited by the Seventh Circuit in Sidle, see n. 3, supra, six were based 
on fédéral and state grounds, while two were based solely on state 
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Moreover, summary dispositions are rarely supported 
even by a brief opinion identifying the fédéral questions 
presented or stating the reasons or authority upon which 
the disposition rests. A mere “affirmed” or “dismissed 
for want of a substantial fédéral question” appears on 
the order list announcing the disposition, even in cases 
some of us believe présent major constitutional issues. 
See, e. g., Doe v. Commonwealth’s Attorney, 425 U. S. 
901 (1976) (Brennan , Marshall , and Stevens , JJ., 
dissenting) ; Ringgold v. Borough oj Collingswood, 426 
U. S. 901 (1976) (Brennan , Marshall , and Black - 
mun , JJ., dissenting). When presented with the con-
tention that our unexplained dispositions are con- 
clusively binding, puzzled state and lower court 
judges are left to guess as to the meaning and scope of our 
unexplained dispositions. We ourselves hâve acknowl- 
edged that summary dispositions are “somewhat opaque,” 
Gibson v. Berryhül, 411 U. S. 564, 576 (1973), and we 
cannot deny that they hâve sown confusion.5

It is no answer that a careful examination of the juris- 
dictional statements in prior cases—a task required by 
Hicks and fully performed by the Court of Appeals in 

law. We therefore had no jurisdiction to review these decisions. 
Minnesota n . National Tea Co., 309 U. S. 551 (1940). On the other 
hand, the Sidle court also cited seven state decisions upholding 
guest statutes, ail of which necessarily reject both the state and 
fédéral daims. One of these cases was appealed to this Court, and 
we dismissed the appeal. And now, simply because we declined to 
review the only one of these 15 cases to corne to this Court, an 
obviously substantial fédéral question is to be deemed foreclosed. 
See supra, at 915.

5 One striking example is the diverse reading of our summary 
affirmance in Mclnnis v. Ogilvie, 394 U. S. 322 (1969), discussed 
at length in Note, Summary Disposition of Suprême Court Ap-
peals: The Significance of Limited Discrétion and a Theory of 
Limited Precedent, 52 B. U. L. Rev. 373, 381-391 (1972).
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this case—will résolve the ambiguity. As long as we 
give no explanation of the grounds supporting our sum- 
mary disposition, such examination cannot disclose, for 
example, that there is no rationale accepted by a major-
ity of the Court. Plainly, six Members of the Court 
may vote to dismiss or affirm an appeal without any 
agreement on a rationale. It is precisely in these areas 
of the law, however, that there probably is the greatest 
need for this Court to clarify the law.

In addition, there will always be the puzzling problem 
of how to deal with cases that are similar, but not iden- 
tical, to some case that has been summarily disposed of 
in this Court. Courts should, of course,, not feel bound 
to treat a summary disposition as binding beyond those 
situations in which the issues are the same. Hicks v. 
Miranda, 422 U. S., at 345 n. 14? But there is a signifi- 
cant risk that some courts may try to résolve the ambi-
guity inhérent in summary dispositions by attaching too 
much weight to dicta or overbroad language contained 
in opinions from which appeals were taken and resolved 
summarily in this Court. The  Chief  Justi ce  has noted 
that “[w]hen we summarily affirm, without opinion, the 
judgment of a three-judge district court we affirm the

6 In some instances, lower courts hâve clearly carried Hicks 
too far. The Court of Appeals for the Fifth Circuit recently re- 
jected the claim that a city ordinance requiring municipal em-
ployées to live within the city violated the employées’ constitutional 
right to travel. Wright v. City of Jackson, 506 F. 2d 900 (1975). 
The Court of Appeals relied solely on this Court’s dismissal for 
want of a substantial fédéral question of an appeal concerning 
a similar ordinance. Id., at 902. But, as recognized in McCarthy 
v. Philadelphia Civ. Serv. Comm’n, 424 U. S. 645 (1976), that 
dismissal could not be relied upon for this purpose, since the right- 
to-travel argument had not been considered by the state court 
and had not been raised in the jurisdictional statement in this 
Court. The same error was made in Ahern v. Murphy, 457 F. 2d 
363 (CA7 1972).
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judgment but not necessarily the reasoning by which it 
was reached.” Fusari v. Steinberg, 419 U. S. 379, 391 
(1975) (concurring opinion). The same principle ob- 
viously applies to dismissals for want of a substantial 
fédéral question. Moreover, it ought to be clear to state 
and lower fédéral courts that principles set forth in full 
opinions cannot be limited merely by a summary dis-
position; a summary disposition “settles the issues for 
the parties, and is not to be read as a renunciation by 
this Court of doctrines previously announced in our 
opinions after full argument.” Id., at 392. See also 
Edélman v. Jordan, 415 U. S., at 671.

Further ambiguity is created by the Court’s practice 
of summarily affirming only in fédéral cases and dis- 
missing for want of a substantial fédéral question only 
in state cases—a practice that, I confess, I hâve accepted 
uncritically for nearly 20 years. When we summarily 
affirm in an appeal from a three-judge district court, 
we necessarily hold that a three-judge court was required; 
otherwise, we would be without jurisdiction under 28 
U. S. C. § 1253. This affirmance, then, encompasses a 
holding that there was a “substantial fédéral question” 
requiring convening of a three-judge court under 28 
U. S. C. § 2281. Yet, we would “dismiss for want of a 
substantial fédéral question” an appeal from a state 
appellate court raising the identical issue. The language 
used to dispose of appeals in state cases is clearly mis- 
leading; the Court may be saying either that the fédéral 
question is insufficiently substantial to support jurisdic-
tion or that a substantial fédéral question was correctly 
decided and that this conclusion will not be affected by 
full briefing and oral argument. Even these alternatives 
are not mutually exclusive, however, since the six or more 
Members of the Court voting to dismiss might not agréé 
in a particular case; at least where a majority of the 
Court votes to dismiss on the latter ground, we ought 
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not create still more confusion by dismissing for want 
of a substantial fédéral question. As two leading com- 
mentators on the Court’s practice hâve noted:

“When the Court feels that the decision below is 
correct and that no substantial question on the 
merits has been raised, it will affirm an appeal from 
a fédéral court, but will dismiss an appeal from a 
state court ‘for want of a substantial fédéral ques-
tion.’ Only history would seem to justify this dis-
tinction; it would appear more sensible to affirm 
appeals from both state and fédéral courts when the 
reason for the summary disposition is that the deci-
sion below is correct.” R. Stern & E. Gressman, 
Suprême Court Practice 233 (4th ed. 1969).

Even if the Court rejects my view that Hicks should 
be modified, at a minimum we hâve the duty to provide 
some explanation of the issues presented in the case and 
the reasons and authorities supporting our summary dis-
positions. This surely should be the practice in cases 
presenting novel issues or where there is a disagree- 
ment among us as to the grounds of the disposition, and 
I think it should be the practice in every case. In addi-
tion, we ought to distinguish in our dispositions of ap-
peals from state courts between those grounded on the 
insubstantiality of the fédéral questions presented and 
those grounded on agreement with the state court’s de-
cision of substantial fédéral questions. Our own self- 
interest should counsel these changes in practice. After 
Hicks we necessarily are under pressure to grant plenary 
review of state and lower fédéral court decisions, such as 
this case and Hogge, that rest exclusively on our unex- 
plained summary dispositions. For since Hicks fore- 
closes future plenary review of the issues in the state and 
lower fédéral courts, the issues will never hâve plenary 
review if not afforded here.
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I would grant the pétition for certiorari and remand 
the case to the Court of Appeals for détermination of 
petitioner’s constitutional contentions giving appropri-
ate, but not necessarily conclusive, weight to our sum- 
mary dispositions.

No. 75-1238. Pennsy lvani a  v . Martin . Sup. Ct. 
Pa. Motion for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 465 Pa. 
134, 348 A. 2d 391.

No. 75-1482. Geis ha  House , Inc . v . Cullinane , 
Chief , D. C. Police  Departme nt , et  al . Ct. App. 
D. C. Certiorari denied. Mr . Justice  Brennan  would 
grant certiorari and, as in Colorado Springs Amusements, 
Ltd. v. Rizzo, supra, remand case for détermination of 
petitioner’s constitutional contentions giving appropriate, 
but not necessarily conclusive, weight to our summary 
dispositions. Reported below: 354 A. 2d 515.

No. 75-6112. Hart  et  al . v . Unite d States ; and 
Dixon  et  al . v . United  States . C. A. 5th Cir. Cer-
tiorari denied. Mr . Justice  Brennan  and Mr . Just ice  
Stewart  would grant certiorari. Reported below: 525 
F. 2d 1199 (first case); 525 F. 2d 1201 (second case).

No. 75-6596. Alvord  v . Florida . Sup.. Ct. Fia. 
Certiorari denied. Reported below: 322 So. 2d 533.

Mr . Justi ce  Brennan  and Mr . Just ice  Marshall , 
dissenting.

Petitioner contends that he was unconstitutionally 
convicted because a statement he made during in-custody 
interrogation was admitted in evidence during the prose- 
cution’s case-in-chief, despite the absence of any warning 
to petitioner that if he could not afford an attorney one 
would be appointed to represent him before questioning. 
See Miranda v. Arizona, 384 U. S. 436 (1966). On the
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record in this case, we would grant certiorari and set the 
case for oral argument.

In any event, the imposition and carrying out of the 
death penalty in this case constitute cruel and unusual 
punishment in violation of the Eighth and Fourteenth 
Amendments. Gregg v. Georgia, ante, at 227 (Bren -
nan , J., dissenting) ; id., at 231 (Marsh all , J., dissent-
ing). We would therefore grant certiorari and vacate 
the judgment in this case insofar as it leaves undisturbed 
the death sentence imposed.
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ABORTIONS. See also Abstention; Appeals; Constitutional Law, 
I, 1-6; Standing to Sue.

Définition of “viability”—Flexibility.—Définition of “viability” in 
§ 2 (2) of Missouri abortion statute as “that stage of fêtai develop-
ment when the life of the unborn child may be continued indefinitely 
outside the womb by natural or artificial life-supportive Systems” 
does not conflict with définition in Roe v. Wade, 410 U. S. 113, 160, 
163, as point at which fétus is “potentially able to live outside the 
mother’s womb, albeit with artificial aid,” and is presumably capable 
of “meaningful life outside the mother’s womb.” Section 2 (2) main- 
tains flexibility of term “viability” recognized in Roe. It is not a 
proper legislative or judicial function to fix viability, which is essen- 
tially for judgment of responsible attending physician, at a spécifie 
point in gestation period. Planned Parenthood of Missouri v. Dan-
forth, p. 52.

ABSTENTION.
District Court—Constitutionality of state abortion statute.—In 

class action claiming that Massachusetts statute goveming type of 
consent, including parental consent, required before an abortion may 
be performed on an unmarried woman under âge of 18, violâtes Due 
Process and Equal Protection Clauses of Fourteenth Amendment, 
District Court should hâve abstained from deciding constitutional 
issue and should hâve certified to Massachusetts Suprême Judicial 
Court appropriate questions conceming meaning of statute and pro-
cedure it imposes. Bellotti v. Baird, p. 132.
ACTIONS POR VIOLATIONS OF COLLECTTVE-BARGAINING 

AGREEMENTS. See Labor.
ADMISSIBILITY OF ILLEGALLY SEIZED EVIDENCE. See 

Evidence; Habeas Corpus.
AGGRAVATING CIRCUMSTANCES OR FACTORS. See Con-

stitutional Law, II, 1, 2, 5.
ALIENS. See Constitutional Law, III, 1, 2; Criminal Law.
ANTITRUST ACTS.

Electric utility—Light-bulb exchange program—State approval— 
Implied exemption from antitrust laws.—Neither Michigan’s approval 
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ANTITRUST ACTS—Continued.
of respondent private electric utility’s présent tariff nor fact that 
light-bulb exchange program whereby respondent fumishes its resi- 
dential customers, without additional charge, with almost 50% of 
standard-size light bulbs, may not be terminated until a new 
tariff is filed, is sufficient basis for implying an exemption from 
fédéral antitrust laws for that program. Cantor v. Detroit Edison 
Co., p. 579.
APPEALS.

Court of Appeals—Constitutwnality of state statute—Merits of 
case—Lack of answer or other pleading on merits.—In respondent 
physicians’ action against petitioner state official challenging con-
stitutionality of Missouri statute excluding abortions that are not 
“medically indicated” from purposes for which Medicaid benefits are 
available to needy persons, Court of Appeals, on appeal from Dis-
trict Court’s dismissal of case for lack of standing, should not hâve 
proceeded to résolve merits of case in respondents’ favor, since peti-
tioner, who has not filed an answer or other pleading addressed to 
merits, has not had opportunity to présent evidence or legal argu-
ments in defense of statute. Singleton v. Wulff, p. 106.

ARBITRABLE GRIEVANCES. See Labor.
AUTOMATIC DEATH SENTENCES. See Constitutional Law, 

II, 3, 4.
AUTOMATIC REVIEW OF DEATH SENTENCES. See Consti-

tutional Law, II, 2.
AUTOMOBILE SEARCHES. See Constitutional Law, III, 3.
BIFURCATED TRIALS. See Constitutional Law, II, 1, 2, 5.
BLACK LUNG BENEFITS ACT OF 1972. See Constitutional

Law, I, 7 ; Procedure.
BORDER PATROL. See Constitutional Law, III, 1, 2; Criminal 

Law.
CAPITAL PUNISHMENT. See Constitutional Law, II.
CASE OR CONTROVERSY. See Standing to Sue.
CHECKPOINTS. See Constitutional Law, III, 1, 2; Criminal 

Law.
COAL MINERS. See Constitutional Law, I, 7.
COLLECTIVE-BARGAINING AGREEMENTS. See Labor.
CONSENT TO ABORTION. See Abstention; Constitutional Law, 

I, 1-6.
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CONSTITUTIONAL LAW. See also Abstention; Appeals; Pro-
cedure; Standing to Sue.

I. Due Process.
1. Abortions—Physician’s criminal and civil liability for death of 

child.—First sentence of § 6 (1) of Missouri abortion statute, requir- 
ing physician to exercise professional care to preserve fétus’ life and 
health during abortion, impermissibly requires a physician to pre-
serve fétus’ life an,d health, whatever the stage of pregnancy. Second 
sentence, which provides for criminal and civil liability where a 
physician fails “to take such measures to encourage or to sustain life 
of the child, and the death of the child results,” does not alter duty 
imposed by first sentence or limit that duty to pregnancies that hâve 
reached stage of viability, and since it is inseparably tied to first 
provision, whole section is invalid. Planned Parenthood of Mis-
souri v. Danforth, p. 52.

2. Abortions—Prohibition of certain procedure.—Through § 9 of 
Missouri abortion statute, prohibiting after first 12 weeks of preg-
nancy abortion procedure of saline amniocentesis as “deleterious to 
maternai health,” State would prohibit most commonly used abor-
tion procedure in country and one that is safer, with respect to 
maternai mortality, than even continuation of pregnancy until nor-
mal childbirth and would force pregnancy terminations by methods 
more dangerous to woman’s health than method outlawed. As so 
viewed outright legislative proscription of saline amniocentesis fails 
as a reasonable protection of maternai health. As an arbitrary 
régulation designed to prevent vast majority of abortions after first 
12 weeks, it is plainly unconstitutional. Planned Parenthood of 
Missouri v. Danforth, p. 52.

3. Abortions—Reporting and recordkeeping requirements.—Sec-
tions 10 and 11 of Missouri abortion statute, prescribing reporting 
and recordkeeping requirements for health facilities and physicians 
perfonning abortions, which requirements can be useful to State’s 
interest in protecting health of its female citizens and may be 
of medical value, are not constitutionally offensive in themselves, 
particularly in view of reasonable confidentiahty and rétention 
provisions. They thus do not interfère with abortion decision or 
physician-patient relationship. Planned Parenthood of Missouri v. 
Danforth, p. 52.

4. Abortions—Requiring spousal consent.—Section 3 (3) of Mis-
souri abortion statute requiring, for first 12 weeks of pregnancy, 
written consent of spouse of a woman seeking abortion unless licensed 
physician certifies that abortion is necessary to preserve mother’s 
life, which provision does not comport with standards enunciated 
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in Roe v. Wade, 410 U. S. 113, 164-165, is unconstitutional, since 
State cannot “delegate to a spouse a veto power which the [S]tate 
itself is absolutely and totally prohibited from exercising during the 
first trimester of pregnancy.” Planned Parenthood of Missouri v. 
Danforth, p. 52.

5. Abortions—Requiring woman’s consent.—Section 3 (2) of Mis-
souri abortion statute requiring that before submitting to an abor-
tion during first 12 weeks of pregnancy a woman must consent in 
writing to procedure and certify that “her consent is informed and 
freely given and is not the resuit of coercion,” is not unconstitutional. 
Decision, to abort is important and often stressful, and awareness of 
decision and its significance may be constitutionally assured by State 
to extent of requiring woman’s prior written consent. Planned 
Parenthood of Missouri v. Danforth, p. 52.

6. Abortions—Unmarried minor—Requiring parental consent.— 
State may not constitutionally impose a blanket parental consent 
requirement, such as § 3 (4) of Missouri abortion statute does, as a 
condition for an unmarried minor’s abortion during first 12 weeks of 
her pregnancy for substantially same reasons as in case of spousal 
consent provision, there being no significant state interest, whether 
to safeguard family unit and parental authority or otherwise, in 
conditioning an abortion on consent of a parent with respect to 
under-18-year-old prégnant minor. As stressed in Roe v. Wade, 410 
U. S. 113, 164, “the abortion decision and its effectuation must be 
left to the medical judgment of the prégnant woman’s attending 
physician.” Planned Parenthood of Missouri v. Danforth, p. 52.

7. Fédéral Coal Mine Health and Safety Act of 1969.—Challenged 
provisions of Title IV of Fédéral Coal Mine Health and Safety Act 
of 1969, as amended by Black Lung Benefits Act of 1972, requiring 
“black lung” (pneumoconiosis) benefit payments with respect to 
miners who left mine employment before effective date of amended 
Act, and containing certain définitions, presumptions, and limitations 
on rebuttal evidence against benefit daims, do not violate Due Process 
Clause of Fifth Amendment. Usery v. Turner Elkhorn Mining Co., 
p. 1.
II. Eighth Amendment.

1. Death sentence for murder—Cruel and unusual punishment— 
Florida statute.—Florida Suprême Court’s judgment upholding death 
sentence for murder imposed pursuant to Florida statute requiring 
trial judge as sentencing authority to weigh eight statutory aggravat-
ing factors against seven statutory mitigating factors to détermine 
whether death penalty should be imposed, is affirmed against chai-
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lenges death sentence violâtes Eighth and Fourteenth Amendments. 
Proffitt v. Florida, p. 242.

2. Death sentence for murder—Cruel and unusual punishment— 
Georgia statute.—Georgia Suprême Court’s judgment upholding 
death sentences for murder imposed pursuant to Georgia’s statutory 
bifurcated procedure providing jury as sentencing authority with 
information relevant to imposing death sentence and with standards 
to guide its use of such information, and further providing for auto- 
matic review of ail death sentences by Georgia Suprême Court, is 
affirmed against challenges that imposition of death sentences con- 
stitutes “cruel and unusual” punishment under Eighth and Four-
teenth Amendments. Gregg v. Georgia, p. 153.

3. Death sentence for murder—Cruel and unusual punishment— 
Louisiana statute.—Louisiana Suprême Court’s judgment upholding 
death sentence for first-degree murder imposed pursuant to Louisi-
ana statute making death penalty mandatory for that crime, and 
challenged as violating Eighth and Fourteenth Amendments, is 
reversed and case is remanded. Roberts v. Louisiana, p. 325.

4. Death sentence for murder—Cruel and unusual punishment— 
North Carolina statute.—North Carolina Suprême Court’s judgment 
upholding death sentence for first-degree murder imposed pursuant 
to North Carolina statute making death penalty mandatory for that 
crime, and challenged as violating Eighth and Fourteenth Amend-
ments, is reversed and case is remanded. Woodson v. North Caro-
lina, p. 280.

5. Death sentence for murder—Cruel and unusual punishment— 
Texas statute.—Texas Court of Criminal Appeals’ judgment uphold-
ing death sentence for murder imposed pursuant to Texas statute 
requiring jury to find existence of a statutory aggravating circum-
stance before death sentence may be imposed, is affirmed against 
challenge that death sentence violâtes Eighth and Fourteenth 
Amendments. Jurek v. Texas, p. 262.

III. Fourth Amendment.
1. Search and seizure—Border Patrol—^-Fixed checkpoint—Neces- 

sity for warrant.—Operation of a fixed checkpoint by Border Patrol 
need not be authorized in advance by a judicial warrant. Visible 
manifestation of field officers’ authority at a checkpoint provides 
assurances to motorists that officers are acting lawfully. Moreover, 
purpose of a warrant in preventing hindsight from coloring évalua-
tion of reasonableness of a search or seizure is inapplicable here, 
since reasonableness of checkpoint stops turns on factors such as 
checkpoint’s location and method of operation. These factors are
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not susceptible of distortion of hindsight, and will be open to post-
stop review notwithstanding absence of a warrant. Nor is purpose 
of a warrant in substituting a magistrate’s judgment for that of 
searching or seizing officer applicable, since need for this is reduced 
when, decision to “seize” is not entirely in hands of field officer and 
deference is to be given to administrative decisions of higher ranking 
officiais in selecting checkpoint locations. United States v. Martinez- 
Fuerte, p. 543.

2. Search and seizure—Border Patrol’s stopping oj vehicle—Per-
manent checkpoint.—Border Patrol’s routine stopping of a vehi-
cle at a permanent checkpoint located on a major highway away 
from Mexican border for brief questioning of vehicle’s occupants is 
consistent with Fourth Amendment, and stops and questioning may 
be made at reasonably located checkpoints in absence of any individ- 
ualized suspicion that particular vehicle contains illégal aliens. 
United States v. Martinez-Fuerte, p. 543.

3. Search and seizure—Warrantless inventory search oj impounded 
automobile.—Procedures whereby police discovered marihuana in 
glove compartment of respondent’s car while conducting a warrant-
less inventory search of car which had been impounded for parking 
violations, did not involve an “unreasonable” search in violation of 
Fourth Amendment. South Dakota v. Opperman, p. 364.
COURT-MADE EXCLUSIONARY RULE. See Evidence; Habeas

Corpus.
COURTS OF APPEALS. See Appeals.
CRIMINAL LAW. See Constitutional Law, II, III ; Habeas 

Corpus.
CRUEL AND UNUSUAL PUNISHMENT. See Constitutional 

Law, II.
DEATH OR DISABILITY BENEFITS FOR COAL MINERS. 

See Constitutional Law, I, 7.
DEATH SENTENCES. See Constitutional Law, II.

DEFINITION OF “VIABILITY.” See Abortions.
DETERRENCE OF UNLAWFUL POLICE CONDUCT. See Evi-

dence; Habeas Corpus.
DISTRICT COURTS. See Abstention; Labor; Procedure.
DUE PROCESS. See Constitutional Law, I.
EIGHTH AMENDMENT. See Constitutional Law, II.
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ELECTRIC UTILITIES. See Antitrust Acts.
EVIDENCE. See also Habeas Corpus.

Exclusionary rule—Evidence illegally seized by state agent— 
Admissibility in fédéral civil proceeding.—Judicially created exclu-
sionary rule should not be extended to forbid use in civil pro-
ceeding of one sovereign (here Fédéral Government) of evidence ille-
gally seized by a criminal law enforcement agent of another sovereign 
(here state government), since likelihood of deterring law enforce-
ment conduct through such a rule is not sufficient to outweigh sociétal 
costs imposed by exclusion. United States v. Janis, p. 433.

“EXCESSIVE” PUNISHMENT. See Constitutional Law, II, 2.
EXCLUSIONARY RULE. See Evidence; Habeas Corpus.
EXEMPTIONS FROM ANTITRUST LAWS. See Antitrust Acts.
EXPECTATION OF PRIVACY. See Constitutional Law, III, 3.
EXTENUATING CIRCUMSTANCES OR FACTORS. See Con-

stitutional Law, II, 1, 2, 5.
FEDERAL COAL MINE HEALTH AND SAFETY ACT OF

1969. See Constitutional Law, I, 7; Procedure.
FEDERAL-STATE RELATIONS. See Evidence; Habeas Corpus.
FELONY MURDER. See Constitutional Law, II, 1, 2.
FIFTH AMENDMENT. See Constitutional Law, I, 7.
FIRST-DEGREE MURDER. See Constitutional Law, II, 1, 3, 4.
FIXED CHECKPOINTS. See Constitutional Law, III, 1, 2.
FLORIDA. See Constitutional Law, II, 1.
FOURTEENTH AMENDMENT. See Constitutional Law, I, 1-6;

II; III, 3.
FOURTH AMENDMENT. See Constitutional Law, III; Criminal 

Law; Evidence; Habeas Corpus.
GEORGIA. See Constitutional Law, II, 2.
GUIDANCE IN IMPOSING DEATH SENTENCE. See Constitu-

tional Law, II, 1, 2, 5.
HABEAS CORPUS.

State prisoner—Fourth Amendment claim—Opportunity for state 
litigation—Déniai of fédéral relief.—Where State has provided an 
opportunity for full and fair litigation of a Fourth Amendment 
claim, a state prisoner may not be granted fédéral habeas corpus 
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relief on ground that evidence obtained through an unconstitutional 
search and seizure was introduced at his trial. In this context con-
tribution of exclusionary rule, if any, to effectuation of Fourth 
Amendment is minimal as compared to substantial sociétal costs of 
applying rule. Stone v. Powell, p. 465.
HUSBAND’S CONSENT TO ABORTION. See Constitutional

Law, I, 1-6.
ILLEGAL ALIENS. See Constitutional Law, III, 1, 2; Criminal 

Law.
ILLEGALLY SEIZED EVIDENCE. See Evidence; Habeas Cor-

pus.
IMPLIED EXEMPTIONS FROM ANTITRUST LAWS. See An-

titrust Acts.
IMPOUNDMENT OF AUTOMOBILES. See Constitutional Law.
INJUNCTIONS. See Labor.
INJURY IN FACT. See Standing to Sue, 2.
INVENTORY SEARCHES OF AUTOMOBILES. See Constitu-

tional Law, III, 3.
IRREBUTTABLE PRESOMPTIONS. See Constitutional Law, I, 

7.
JUDICIALLY CREATED EXCLUSIONARY RULE. See Evi-

dence; Habeas Corpus.
JUDICIAL SENTENCING. See Constitutional Law, II, 1.

JUDICIAL WARRANTS. See Constitutional Law, III, 1, 2.

JURY’S DISCRETION IN IMPOSING DEATH SENTENCE.
See Constitutional Law, II, 2, 5.

JURY’S RECOMMENDATION OF DEATH SENTENCE. See
Constitutional Law, II, 1.

JUSTICIABILITY. See Standing to Sue.
LABOR.

Sympathy strike—Injunction—No-strike clause—Arbitrator’s deci-
sion.—District Court was not empowered to enjoin production and 
maintenance employées’ sympathy strike in support of “office 
clerical-technical” employées’ strike pending arbitrator’s decision as 
to whether sympathy strike was forbidden by no-strike clause of 
collective-bargaining contracts between petitioner employer and 
respondent unions. Buffalo Forge Co. v. Steelworkers, p. 397.
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LABOR MANAGEMENT RELATIONS ACT. See Labor.
LIGHT-BULB EXCHANGE PROGRAM. See Antitrust Acts.
LOUISIANA. See Constitutional Law, II, 3.
MANDATORY DEATH SENTENCES. See Constitutional Law,

II, 3, 4.

MASSACHUSETTS. See Abstention.
MEDICAID BENEFITS. See Appeals; Standing to Sue, 2.
MEXICAN ALIENS. See Constitutional Law, III, 1, 2.
MICHIGAN. See Antitrust Acts.
MISSOURI. See Abortions; Appeals; Constitutional Law, I, 1-6;

Standing to Sue.
MITIGATING CIRCUMSTANCES OR PACTORS. See Constitu-

tional Law, II, 1, 2, 5.
MURDER. See Constitutional Law, II.
NECESSITY FOR WARRANT TO OPERATE CHECKPOINT.

See Constitutional Law, III, 1, 2.
NORRIS-LaGUARDIA ACT. See Labor.
NORTH CAROLINA. See Constitutional Law, II, 4.
NO-STRIKE CLAUSES. See Labor.
PARENTAL CONSENT TO ABORTION. See Abstention; Con-

stitutional Law, I, 1-6.
PERMANENT CHEOKPOINTS. See Constitutional Law, III, 1, 

2; Criminal Law.
PHYSICIANS. See Appeals; Constitutional Law, I, 1-6; Stand-

ing to Sue.
PNEUMOCONIOSIS. See Constitutional Law, I, 7.
PRESUMPTIONS. See Constitutional Law, I, 7.
PRISONERS. See Habeas Corpus.
PRIVACY. See Constitutional Law, III, 3.
PRIVATE UTILITIES. See Antitrust Acts.
PROCEDURE. See also Abstention; Appeals.

District Court’s ndings—Effect of Suprême Court’s summary 
a,ffirmance.—This Court’s summary affirmance in National Independ- 
ent Coal Operators Assn. v. Brennan, 419 U. S. 955, did not fore- 
close District Court’s détermination of unconstitutionality regard- 



936 INDEX

PRO ORDURE—Continued.
ing §§411 (c)(3) and (4) of Title IV of Fédéral Coal Mine Health 
and Safety Act of 1969, as amended by Black Lung Benefits Act 
of 1972, which issues were not before Court on that appeal. Usery v. 
Turner Elkhom Mining Co., p. 1.
REASONABLE SUSPICION FOR CHECKPOINT STOPS. See

Constitutional Law, III, 1, 2.
REPORTING AND RECORDKEEPING OF ABORTIONS. See

Constitutional Law, I, 1-6.
RESTRAINTS OF TRADE. See Antitrust Acts.
REVIEW OF DEATH SENTENCES. See Constitutional Law,

II, 1, 2.
RIGHT OF PRIVACY. See Constitutional Law, I, 1-6.
ROUTINE CHECKPOINT STOPS. See Constitutional Law, III,

1, 2.
SALINE AMNIOCENTESIS. See Constitutional Law, I, 1-6.
SEARCHES AND SEIZURES. See Constitutional Law, III; Evi-

dence; Habeas Corpus.
SENTENCING PROCEDURES. See Constitutional Law, II.
SHERMAN ACT. See Antitrust Acts.
SPOUSAL CONSENT TO ABORTION. See Constitutional Law,

I, 1-6.
STANDING TO SUE. See also Appeals.

1. Physicians—Constitutionality of state abortion statute.—Appel- 
lant Missouri-licensed physicians, one of whom perforais abortions 
at hospitals and other of whom supervises abortions at Planned 
Parenthood, hâve standing to challenge constitutionality of certain 
provisions of Missouri abortion statute. Planned Parenthood of 
Missouri v. Danforth, p. 52.

2. Physicians—Constitutionality of state statute excluding abor-
tions from Medicaid.—Respondent Missouri-licensed physicians had 
standing to maintain suit for injunctive relief and a déclaration of 
unconstitutionality of a Missouri statute that excludes abortions that 
are not “medically indicated” from purposes for which Medicaid 
benefits are available to needy persons. Respondents alleged “injury 
in fact,” i. e., a sufficiently concrète interest in outcome of their 
suit to make it a case or controversy subject to District Court’s 
Art. III jurisdiction. If respondents prevail in their suit to remove 
statutory limitation on reimbursable abortions, they will benefit by
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receiving payment for abortions and State will be ont of pocket 
by amount of payments. Singleton v. Wulff, p. 106.

STATE PRISONERS. See Habeas Corpus.
STOPPING OF VEHICLES AT CHECKPOINTS. See Constitu-

tional Law, III, 1, 2; Criminal Law.
STRIKES. See Labor.
SUITS FOR VIOLATIONS OF COLLECTIVE-BARGAINING 

AGREEMENTS. See Labor.
SUMMARY AFFIRMANCES. See Procedure.
SUPREME COURT. See also Procedure.

Appointaient of Marshal, p. 901.

SYMPATHY STRIKES. See Labor.
TEXAS. See Constitutional Law, II, 5.
UNLAWFULLY SEIZED EVIDENCE. See Evidence; Habeas

Corpus.
UNMARRIED MINOR’S ABORTION. See Abstention; Consti-

tutional Law, I, 1-6.
VALIDITY OF CAPITAL PUNISHMENT. See Constitutional 

Law, II.
VETO POWER OVER ABORTIONS. See Abstention; Constitu-

tional Law, I, 1-6.
VIABILITY. See Abortions.
VIOLATIONS OF COLLECTIVE-BARGAINING AGREE-

MENTS. See Labor.
WARRANTLESS SEARCHES OF AUTOMOBILES See Consti-

tutional Law, III, 3.
WARRANTS. See Constitutional Law, III, 1, 2.
WOMAN’S CONSENT TO ABORTION. See Constitutional Law,

I, 1-6.
WORK STOPPAGES. See Labor.
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