
ORDERS FOR JULY 6, 1976

July  6, 1976

Order Appointing Marshal
It is ordered by the Court that Alfred Wong be, and 

he is hereby, appointed Marshal of this Court, effective 
July 1, 1976.

Affirmed on Appeal
No. 74-1623. Slone  et  al . v . Des kins  Branch  Coal  

Co . et  al . Appeal from D. C. E. D. Ky. affirmed.

No. 75-713. Gerst ein  et  al . v . Coe  et  al . Affirmed 
on appeal from C. A. 5th Cir. Planned Parenthood of 
Central Missouri v. Danforth, ante, p. 52. Reported 
below: 517 F. 2d 787.

No. 75-772. Frankli n  et  al . v . Fitzp atrick , Dis -
tric t  Attor ney  of  Phil adel phi a  County , et  al . 
Affirmed on appeal from D. C. E. D. Pa. Planned 
Parenthood of Central Missouri v. Danforth, ante, p. 52. 
Reported below: 401 F. Supp. 554.

Vacated and Remanded on Appeal
No. 75-709. Beal , Secret ary  of  Welfare  of  Penn -

sylvani a , et  al . v. Franklin  et  al . Appeal from 
D. C. E. D. Pa. Judgment vacated and case re-
manded for further considération in light of Planned 
Parenthood of Central Missouri v. Danforth, ante, p. 
52, Singleton v. Wulff, ante, p. 106, and Virginia State 
Board of Pharmacy v. Virginia Citizens Consumer Coun- 
dl, 425 U. S. 748. Mr . Just ice  Stewart  and Mr . 
Justice  White  would note probable jurisdiction and 
set case for oral argument. Reported below: 401 F. 
Supp. 554.
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Certiorari Granted—Vacated and Remanded
In the following cases (No. 73-6853 through No. 75- 

5384) petitioners were sentenced to death. Imposition 
and carrying out of the death penalty in these cases con-
stitute cruel and unusual punishment in violation of the 
Eighth and Fourteenth Amendments. Woodson v. 
North Carolina, ante, p. 280. Motions for leave to pro- 
ceed in forma pauperis and certiorari granted. Judg- 
ments vacated insofar as they leave undisturbed the 
death penalty imposed, and cases remanded to the 
Suprême Court of North Carolina for further proceed- 
ings. See N. C. Laws 1975 (Ist Sess.) c. 749.

No. 73-6853. Henderson  v . North  Carolina . Sup. 
Ct. N. C. Reported below: 285 N. C. 1, 203 S. E. 2d 10;

No. 73-6876. Noell  v . North  Carolina . Sup. Ct. 
N. C. Reported below: 284 N. C. 670, 202 S. E. 2d 750;

No. 74-6735. Stegmann  v . North  Carolina . Sup. 
Ct. N. C. Reported below: 286 N. C. 638, 213 S. E. 
2d 262;

No. 75-5032. Lowery  v . North  Carolina . Sup. Ct. 
N. C. Reported below: 286 N. C. 698, 213 S. E. 2d 255;

No. 75-5076. Armstrong  v . North  Carolina . Sup. 
Ct. N. C. Reported below: 287 N. C. 60, 212 S. E. 2d 
894; and

No. 75-5384. Vins on  v . North  Carolina . Sup. Ct. 
N. C. Reported below: 287 N. C. 326, 215 S. E. 2d 60.

In the following cases (beginning with No. 73-6875 
on p. 903 and extending through No. 75-6686 on 
p. 904) petitioners were sentenced to death. Imposi-
tion and carrying out of the death penalty in these cases 
constitute cruel and unusual punishment in violation of 
the Eighth and Fourteenth Amendments. Woodson v. 
North Carolina, ante, p. 280. Motions for leave to pro- 
ceed in forma pauperis and certiorari granted. Judg- 
ments vacated insofar as they leave undisturbed the 
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death penalty imposed, and cases remanded to the 
Suprême Court of North Carolina for further pro- 
ceedings.

No. 73-6875. Dillard  v . North  Carolina . Sup.
Ct. N. C. Reported below: 285 N. C. 72, 203 S. E. 
2d 6;

No. 73-6877. Jarrette  v . North  Carolina . Sup.
Ct. N. C. Reported below: 284 N. C. 625, 202 S. E. 
2d 721;

No. 73-6878. Crowd er  v . North  Carolina . Sup.
Ct. N. C. Reported below: 285 N. C. 42, 203 S. E. 
2d 38;

No. 73-7032. Honeycutt  v . North  Carolina . Sup.
Ct. N. C. Reported below: 285 N. C. 174, 203 S. E. 
2d 844;

No. 74-6263. Ward  v . North  Caroli na . Sup. Ct.
N. C. Reported below: 286 N. C. 304, 210 S. E. 2d 407;

No. 74—6733. Gordon  v . North  Carolina . Sup. Ct.
N. C. Reported below: 287 N. C. 118, 213 S. E. 2d 708;

No. 75-5077. Mc Laugh lin  v . North  Caroli na .
Sup. Ct. N. C. Reported below: 286 N. C. 597, 213 
S. E. 2d 238;

No. 75-5091. Woods  v . North  Caroli na . Sup. Ct.
N. C. Reported below: 286 N. C. 612, 213 S. E. 2d 214;

No. 75-5262. Simmon s v . North  Carolina . Sup.
Ct. N. C. Reported below: 286 N. C. 681, 213 S. E. 
2d 280;

No. 75-5281. Young  v . North  Caroli na . Sup. Ct.
N. C. Reported below: 287 N. C. 377, 214 S. E. 2d 763;

No. 75-5426. Robbi ns  v . North  Carolina . Sup.
Ct. N. C. Reported below: 287 N. C. 483, 214 S. E. 
2d 756;

No. 75-5728. Bock  v . North  Caroli na . Sup. Ct.
N. C. Reported below: 288 N. C. 145, 217 S. E. 2d 513;

No. 75-5792. King  et  al . v . North  Carolina . Sup.
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Ct. N. C. Reported below: 287 N. C. 645, 215 S. E. 
2d 540;

No. 75-5949. Avery  v . North  Carolina . Sup. Ct. 
N. C. Reported below: 286 N. C. 459, 212 S. E. 2d 142;

No. 75-5960. Carey  v . North  Carolina . Sup. Ct.
N. C. Reported below: 288 N. C. 254, 218 S. E. 2d 387;

No. 75-6143. Mitchel l  et  al . v . North  Carolina . 
Sup. Ct. N. C. Reported below: 288 N. C. 360, 218 
S. E. 2d 332;

No. 75-6145. Griff in  v . North  Carolina . Sup. Ct. 
N. C. Reported below: 288 N. C. 437, 219 S. E. 2d 48;

No. 75-6150. Spauldi ng  et  al . v . North  Carolin a . 
Sup. Ct. N. C. Reported below: 288 N. C. 397, 219 
S. E. 2d 178 ;

No. 75-6151. Mc Zorn  v . North  Carolina . Sup. 
Ct. N. C. Reported below: 288 N. C. 417, 219 S. E. 
2d 201;

No. 75-6168. Waddell  v . North  Carolina . Sup. 
Ct. N. C. Reported below: 289 N. C. 19, 220 S. E. 
2d 293;

No. 75-6378. Patters on  v . North  Carolina . Sup. 
Ct. N. C. Reported below: 288 N. C. 553, 220 S. E. 
2d 600;

No. 75-6399. Dull  v . North  Carolina . Sup. Ct. 
N. C. Reported below: 289 N. C. 55, 220 S. E. 2d 344;

No. 75-6410. Carter  v . North  Carolina . Sup. Ct. 
N. C. Reported below: 289 N. C. 35, 220 S. E. 2d 313; 
and

No. 75-6686. Harrill  v . North  Carolina . Sup. Ct. 
N. C. Reported below: 289 N. C. 186, 221 S. E. 2d 
325.

No. 73-7031. Fowle r  v . North  Carolina . Sup. Ct. 
N. C. [Certiorari granted, 419 U. S. 963.*] Petitioner

*[Repo rt er ’s Not e : This case was argued on April 21, 1975, and 
thereafter, by order of June 23, 1975, was restored to the calendar 
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in this case was sentenced to death. Imposition and 
carrying ont of the death penalty in this case constitute 
cruel and unusual punishment in violation of the Eighth 
and Fourteenth Amendments. Woodson v. North Caro-
lina, ante, p. 280. Judgment vacated insofar as it leaves 
undisturbed the death penalty imposed, and case re- 
manded to the Suprême Court of North Carolina for 
further proceedings. Reported below: 285 N. C. 90, 203 
S. E. 2d 803.

Anthony G. Amsterdam argued the cause for peti-
tioner. With him on the brief were Jack Greenberg, 
James M. Nabrit III, Adam Stein, and Charles L. Bector.

Jean A. Benoy, Deputy Attorney General of North 
Carolina, argued the cause for respondent. With him 
on the brief was Rufus L. Edmisten, Attorney General.

Solicitor General Bork argued the cause for the United 
States as amicus curiae. With him on the brief were 
Acting Assistant Attorney General Keeney, Deputy 
Solicitor General Randolph, Jerome M. Feit, and Harvey 
M. Stone.

Briefs of amici curiae were filed by Evelle J. Younger, 
Attorney General, Jack R. Winkler, Chief Assistant At-
torney General, and William E. James, Assistant Attor-
ney General, for the State of California; by Vemon B. 
Romney, Attorney General, for the State of Utah; by 
John J. Abt for the National Alliance Against Racist and 
Political Repression; by Chevene B. King for the Na-
tional Conférence of Black Lawyers; and by Richard A. 
Heim.

No. 74^669. Spark s v . North  Caroli na ; and
No. 75-5697. Wetmo re  v . North  Caroli na . Sup. 

Ct. N. C. Petitioners in these cases were sentenced

for reargument (422 U. S. 1039). On February 23, 1976, the Court 
issued an order revoking its order of June 23, 1975 (424 U. S. 903).] 
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to death. Imposition and carrying ont of the death 
penalty in these cases constitute cruel and unusual pun-
ishment in violation of the Eighth and Fourteenth 
Amendments. Woodson v. North Carolina, ante, p. 280. 
Motion for leave to proceed in forma pauperis in No. 75- 
5697 granted. Certiorari granted, judgments vacated, 
and cases remanded to the Suprême Court of North Caro-
lina for further proceedings in light of Mullaney v. 
Wilbur, 421 U. S. 684 (1975). Mr . Justice  Brennan  
would grant certiorari and set cases for oral argument. 
Reported below: No. 74-669, 285 N. C. 631, 207 S. E. 2d 
712; No. 75-5697, 287 N. C. 344, 215 S. E. 2d 51.

No. 74-6065. Selman  v . Louisi ana ;
No. 75-6067. Watts  v . Louisi ana ; and
No. 75-6123. Washingt on  v . Louis iana . Sup. Ct. 

La. Petitioners in these cases were sentenced to death. 
Imposition and carrying out of the death penalty in these 
cases constitute cruel and unusual punishment in vio-
lation of the Eighth and Fourteenth Amendments. 
Roberts v. Louisiana, ante, p. 325. Motions for leave to 
proceed in forma pauperis and certiorari granted. Judg-
ments vacated insofar as they leave undisturbed the death 
penalty imposed, and cases remanded to the Suprême 
Court of Louisiana for further proceedings. Reported 
below: No. 74-6065, 300 So. 2d 467; No. 75-6067, 320 So. 
2d 146; No. 75-6123, 321 So. 2d 763.

No. 75-647. Food  Handlers  Local  425, Amal - 
GAMATED MEAT CUTTERS & BUTCHER WORKMEN OF 

North  America , AFL-CIO, et  al . v . Valmac  Indus -
trie s , Inc . C. A. 8th Cir. Certiorari granted, judgment 
vacated, and case remanded for further considération in 
light of Buffalo Forge Co. v. Steelworkers, ante, p. 397. 
Reported below: 519 F. 2d 263.
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No. 75-696. La Vallee , Correctional  Supe rinten d - 
ent  v. Mungo . C. A. 2d Cir. Motion of respondent 
for leave to proceed in forma pauperis and certiorari 
granted. Judgment vacated and case remanded for fur-
ther considération in light of Stone n . Powell, ante, p. 
465. Reported below : 522 F. 2d 211.

In the following cases (No. 75-6451 through No. 75- 
6639) petitioners were sentenced to death. Imposition 
and carrying out of the death penalty under the law of 
Oklahoma constitute cruel and unusual punishment in 
violation of the Eighth and Fourteenth Amendments. 
Woodson v. North Carolina, ante, p. 280 and Roberts v. 
Louisiana, ante, p. 325. Motions for leave to proceed in 
forma pauperis and certiorari granted. Judgments va-
cated insofar as they leave undisturbed the death penalty 
imposed, and cases remanded for further proceedings. 
The  Chief  Justi ce , Mr . Justi ce  White , and Mr . 
Justice  Rehnquist  would grant certiorari, vacate judg-
ments, and remand cases for further considération in light 
of Jurek n . Texas, ante, p. 262; Roberts v. Louisiana, 
ante, p. 325; Woodson v. North Carolina, ante, p. 280; 
Gregg v. Georgia, ante, p. 153; and Proffitt v. Florida, 
ante, p. 242.

No. 75-6451. Green  v . Oklahoma . Ct. Crim. App. 
Okla. Reported below: 542 P. 2d 551;

No. 75-6452. Justus  v . Oklahoma . Ct. Crim. App. 
Okla. Reported below: 542 P. 2d 598;

No. 75-6453. Lusty  v . Oklahoma . Ct. Crim. App. 
Okla. Reported below: 542 P. 2d 545;

No. 75-6637. Davis  v . Oklahoma . Ct. Crim. App. 
Okla. Reported below: 542 P. 2d 532;

No. 75-6638. Rowbotham  v . Oklahoma . Ct. Crim. 
App. Okla. Reported below: 542 P. 2d 610; and

No. 75-6639. Will iams  et  al . v . O'klkh .omk . Ct. 
Crim. App. Okla. Reported below: 542 P. 2d 554.
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No. 75-5416. Meeks  v . Havener , Correcti onal  Su - 
peri ntendent . C. A. 6th Cir. Motion for leave to 
proceed in forma pauperis and certiorari granted. Judg-
ment vacated and case remanded for further considéra-
tion in light of Doyle v. Ohio, 426 U. S. 610. Reported 
below: 516 F. 2d 902.

No. 75-5983. Thompson  v . North  Carolina . Sup. 
Ct. N. C. Petitioner in this case was sentenced to death. 
Imposition and carrying out of the death penalty in this 
case constitute cruel and unusual punishment in viola-
tion of Eighth and Fourteenth Amendments. Woodson 
v. North Carolina, ante, p. 280. Motion for leave to 
proceed in forma pauperis and certiorari granted. Judg-
ment vacated insofar as it leaves undisturbed the death 
penalty imposed, and case remanded for further pro- 
ceedings. Mr . Justice  Brennan  and Mr . Justi ce  Mar -
shall  would grant certiorari and set case for oral argu-
ment. Reported below: 287 N. C. 303, 214 S. E. 2d 742,

Miscellaneous Order
No. A-1121. Goldswe r  v . New  York . Application 

for stay of execution of judgment of the Court of Ap-
peals of New York, presented to The  Chief  Justi ce , 
and by him referred to the Court, denied. Reported 
below: 39 N. Y. 2d 656, 350 N. E. 2d 604.

Probable Jurisdiction Noted
No. 75-1440. Maher , Commis sio ner  of  Social  Serv -

ices  of  Connecticut  v . Roe  et  al . Appeal from D. C. 
Conn. Motion of appellees for leave to proceed in 
formg pauperis granted. Probable jurisdiction noted. 
Reported below: 408 F. Supp. 660.

Certiorari Granted
No. 74r-6593. Gardner  v . Florida . Sup. Ct. Fia. 

Motion of petitioner for leave to proceed in forma pau- 
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péris granted. Certiorari granted limited to Question 
II presented by the pétition which reads as follows: 
“Whether nondisclosure of a ‘confidential’ portion of a 
pre-sentence investigation report to a défendant con-
victed of a capital crime constitutes a déniai of the effec-
tive assistance of counsel guaranteed by the Sixth and 
Fourteenth Amendments to the Constitution of the 
United States, and of the right to a fair hearing as guar-
anteed by the Due Process Clause of the Fourteenth 
Amendment, in a case where the trial judge déclinés to 
accept a jury recommendation of a life sentence and 
instead imposes the death sentence partially on the basis 
of the pre-sentence report?” Reported below: 313 So. 
2d 675.

No. 75-442. Poel ker , Mayor  of  St . Louis , et  al . v . 
Doe . C. A. 8th Cir. Motions of James R. Butler et al. 
and Missouri Doctors for Life for leave to file briefs as 
amici curiae granted. Certiorari granted. Reported 
below: 515 F. 2d 541 and 527 F. 2d 605.

No. 75-554. Beal , Secreta ry , Department  of  Pub -
lic  Welfare  of  Pennsylv ania , et  al . v . Doe  et  al . 
C. A. 3d Cir. Motion of respondents for leave to pro- 
ceed in forma pauperis and certiorari granted. Reported 
below: 523 F. 2d 611.

Certiorari Denied
No. 74-6673. Lampk ins  v . North  Caroli na . Sup. 

Ct. N. C. Certiorari denied. Reported below: 286 
N. C. 497, 212 S. E. 2d 106.

No. 75-565. Plain  Dealer  Publis hing  Co. v. 
Cleveland  Typographical  Union  No . 53 et  al . C. A.
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6th Cir. Certiorari denied. Reported below: 520 F. 
2d 1220.

No. 75-524. Hyster  Co . v . Empl oyées  Ass ociation  
of  Kew anee  et  al . C. A. 7th Cir. Certiorari denied. 
Reported below: 519 F. 2d 89.

No. 75-1402. Unite d  States  v . Karath anos  et  al . 
C. A. 2d Cir. Certiorari denied. Reported below: 531 
F. 2d 26.

No. 75-1562. United  States  Steel  Corp . v . United  
Mine  Workers  of  America  et  al . C. A. 5th Cir. Cer-
tiorari denied. Reported below: 519 F. 2d 1236.

No. 75-5873. Prescim one  v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Reported below: 530 F. 
2d 971.

In the following cases (No. 74-5196 through No. 75- 
6653), certiorari was denied:

No. 74r-5196. House  v . Georg ia . Sup. Ct. Ga. Re-
ported below : 232 Ga. 140,205 S. E. 2d 217 ;

No. 74-6207. Ross v. Georg ia . Sup. Ct. Ga. Re-
ported below: 233 Ga. 361,211 S. E. 2d356;

No. 74-6547. Moore  v . Georgia . Sup. Ct. Ga. Re-
ported below: 233 Ga. 861,213 S. E. 2d 829;

No. 74-6557. Mc Corquo dale  v . Georgia . Sup. Ct. 
Ga. Reported below: 233 Ga. 369; 211 S. E. 2d 577;

No. 74-6736. Jarrell  v . Georgia . Sup. Ct. Ga.
Reported below: 234 Ga. 410, 216 S. E. 2d 258;

No. 75-5022. Mitchel l  v . Georgia . Sup. Ct. Ga.
Reported below: 234 Ga. 160, 214 S. E. 2d 900;

No. 75-6250. Smith , aka  Machetti  v . Georgia . 
Sup. U. Ga. Reported below: 236 Ga. 12, 222 S. E. 2d 
308;

No. 75-6536. Mason  v . Georgia . Sup. Ct. Ga. Re-
ported below: 236 Ga. 46,222 S. E. 2d 339; and
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No. 75-6653. Pulliam  v . Georgia . Sup. Ct. Ga. 
Reported below: 236 Ga. 460, 224 S. E. 2d 8.

Mr . Just ice  Brennan , dissenting.
For the reasons stated in my dissenting opinion in 

Gregg v. Georgia, ante, p. 227, the imposition and car- 
rying out of the death penalty in each of these cases 
[No. 74-5196 through No. 75-6653] constitute cruel and 
unusual punishment in violation of the Eighth and Four- 
teenth Amendments. I would therefore grant certiorari 
in each of these cases and vacate the judgment in each 
case insofar as it leaves undisturbed the death sentence 
imposed.

Mr . Just ice  Marsh all , dissenting.
Because I consider the death penalty to be a cruel 

and unusual punishment forbidden by the Eighth and 
Fourteenth Amendments, see Gregg v. Georgia, ante, p. 
231 (Marshall , J., dissenting), I would grant certiorari 
in these cases [No. 74-5196 through No. 75-6653] and 
vacate the judgments insofar as they leave undisturbed 
the sentences of death.

No. 74r-6168. Hallma n  v . Florida ;
No. 74—6377. Sullivan  v . Florida ;
No. 74—6563. Sawye r  v . Florida ; and
No. 75-5209. Spenke link  v . Florida . Sup. Ct. Fia. 

Certiorari denied. Reported below: No. 74-6168, 305 So. 
2d 180; No. 7^6377, 303 So. 2d 632; No. 74-6563, 313 
So. 2d 680; No. 75-5209, 313 So. 2d 666.

Mr . Justice  Brennan , dissenting.
For the reasons stated in my dissenting opinion in 

Gregg v. Georgia, ante, p. 227, the imposition and carry- 
ing out of the death penalty in each of these cases 
constitute cruel and unusual punishment in violation 
of the Eighth and Fourteenth Amendments. I would 
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therefore grant certiorari in each of these cases and 
vacate the judgment in each case insofar as it leaves 
undisturbed the death sentence imposed.

Mr . Just ice  Mars hall , dissenting.
Because I consider the death penalty to be a cruel 

and unusual punishment forbidden by the Eighth and 
Fourteenth Amendments, see Gregg v. Georgia, ante, p. 
231 (Marshall , J., dissenting), I would grant certiorari 
in these cases and vacate the judgments insofar as they 
leave undisturbed the sentences of death.

No. 74-6717. Alf ord  v . Florida . Sup. Ct. Fia. 
Certiorari denied. Reported below: 307 So. 2d 433.

Mr . Just ice  Brennan  and Mr . Just ice  Marshall , 
dissenting.

Petitioner contends that his right of confrontation, 
guaranteed by the Sixth and Fourteenth Amendments, 
was violated because the transcript of the preliminary 
hearing testimony of a material prosecution witness was 
read at his trial and the prosecution, although it was 
aware that the witness would leave Florida prior to the 
trial, failed to use available procedures to assure the wit- 
ness’ presence at trial or to déposé the witness before the 
trial began. See Barber n . Page, 390 U. S. 719 (1968). 
On the record in this case, we would grant certiorari and 
set the case for oral argument.

In any event, the imposition and carrying out of the 
death penalty in this case constitute cruel and unusual 
punishment in violation of the Eighth and Fourteenth 
Amendments. Gregg n . Georgia, ante, p. 227 (Bren -
nan , J., dissenting) ; id., p. 231 (Marshall , J., dissent-
ing). We would therefore grant certiorari and vacate 
the judgment in this case insofar as it leaves undisturbed 
the death sentence imposed.
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No. 75-927. Hogge  et  al . v . Johns on , City  Man -
ager  of  Hampton , Virgini a , et  al . C. A. 4th Cir. 
Certiorari denied. Mr . Justi ce  Brennan  would grant 
certiorari and, as in Colorado Springs Amusements, Ltd. 
v. Rizzo, infra, this page, remand case for détermination 
of petitioners’ constitutional contentions giving appro-
priate, but not necessarily conclusive, weight to our sum- 
mary dispositions. Reported below: 526 F. 2d 833.

No. 75-999. Colorado  Spri ngs  Amuse ments , Ltd ., 
t /a  Velv et  Touch , et  al . v . Rizzo , Mayor  of  Phila -
delp hia , et  al . C. A. 3d Cir. Certiorari denied. Re-
ported below: 524 F. 2d 571.

Mr . Justice  Brennan , dissenting.
We depreciate the precedential weight of summary 

dispositions in our decisional process, expressly holding 
in Edelman v. Jordan, 415 U. S. 651, 671 (1974), that 
such dispositions “are not of the same precedential value 
as would be an opinion of this Court treating the ques-
tion on the merits.” I would not require district courts, 
courts of appeals, and state courts to ascribe any greater 
precedential weight to summary dispositions than this 
Court does. Accordingly, I did not join the holding in 
Hicks v. Miranda, 422 U. S. 332, 344-345 (1975), that 
“the lower courts are bound by summary decisions by 
this Court,” which requires state and lower fédéral courts 
to treat our summary dispositions of appeals as conclu-
sive precedents regarding constitutional challenges to like 
state statutes or ordinances.

The Court of Appeals in this case conscientiously fol-
lowed the procedure mandated by Hicks. Faced with a 
claim that three appeals from state courts that had been 
dismissed by this Court “for want of a substantial fédéral 
question” compelled rejection of petitioners’ contentions 
that the Philadelphia ordinance in question violated the 
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Fédéral Constitution,1 the Court of Appeals compared in 
detail the constitutional issues presented here and those 
presented in the jurisdictional statements filed in this 
Court in the three earlier cases. 524 F. 2d 571, 576. 
Hicks, supra, at 345 n. 14, makes such analysis obligatory 
as a condition to reliance on a summary disposition.2 
Completion of this process satisfied the Court of Ap-
peals that one or more of the earlier jurisdictional 
statements had presented to this Court constitutional 
daims addressed to massage parlor ordinances, like those 
addressed by petitioners to the Philadelphia ordinance, 
“based upon equal, but reprehensible, treatment of both 
sexes; an invidiously discriminatory sex-based classifica-
tion ; an irrational exception in the ordinance for massage 
treatments given under the direction of a medical prac-
titioner; unreasonable abridgement of the right to pursue 
a legitimate livelihood; and the irrebuttable presumption 
doctrine.” 524 F. 2d, at 576 (footnotes omitted). Ac- 
cordingly, the Court of Appeals, without expressing its 
own views of the merits of the constitutional contentions, 
but in compliance with the holding of Hicks, decided the 
constitutional questions adversely to petitioners solely 
and squarely upon the authority of Smith v. Keator, 419

1Although Hicks and the instant case involve the precedential 
effect of dismissals for want of a substantial fédéral question, the 
same principles apply to summary affinnances. See Edelman N. 
Jordan, 415 U. S. 651, 671 (1974). These principles, of course, 
hâve no applicability to other forms of summary action, such as 
dismissals for want of jurisdiction or for want of a properly pre-
sented fédéral question.

2 See Cantor v. Detroit Edison Co., ante, at 617-618, n. 5 
(Stewa rt , J., dissenting). I recognize that Hicks was not the first 
opinion of this Court that noted the precedential effect of certain 
summary dispositions. But some have viewed Hicks as clarifying 
this question, and for convenience I shall refer to this principle as 
the Hicks rule.
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U. S. 1043 (1974), dismissing for want of a substantial 
fédéral question 285 N. C. 530, 206 S. E. 2d 203; Ruben- 
stein v. Township of Cherry HUI, 417 U. S. 963 (1974), 
dismissing for want of a substantial fédéral question No. 
10,027 (N. J. Sup. Ct., Jan. 29, 1974) (unreported) ; and 
Kisley v. City of Faits Church, 409 U. S. 907 (1972), 
dismissing for want of a substantial fédéral question 212 
Va. 693, 187 S. E. 2d 168.

It may be that the Court of Appeals would hâve 
reached the same resuit in a full and reasoned opinion 
addressed to the merits of the several constitutional con-
tentions. But we do not know, because the Court of 
Appeals carefully concealed its views on the premise that 
Hicks precluded such expression in holding that state 
and lower fédéral courts are conclusively bound by sum-
mary dispositions. That premise was also accepted 
by the Court of Appeals for the Fourth Circuit in a case 
also involving an attack on the constitutionality of a 
massage parler ordinance; there the Court of Appeals 
believed that a substantial fédéral question deserving 
élaboration was presented, but read Hicks as foreclosing 
such élaboration. Hogge n . Johnson, 526 F. 2d 833 
(1975).

A panel of the Court of Appeals for the Seventh Cir-
cuit recently faced the same dilemma in Sidle v. Majors, 
536 F. 2d 1156 (1976). Appellant in that case chal-
lenged the Indiana guest statute on equal protection 
grounds. After discussing the relevant factors, the court 
stated that “we consider the foregoing considérations to 
be persuasive that this guest statute contravenes the 
Equal Protection Clause.” Id., at 1158. The court 
noted a decision to the contrary, Silver v. Silver, 280 
U. S. 117 (1929), but concluded that later equal pro-
tection cases had left the premises of that decision no 
longer valid. 536 F. 2d, at 1159. The court also cited 
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eight State Suprême Court decisions invalidating guest 
statutes on equal protection grounds.3 Thus, the court 
held: “We can find no necessary rational relation to a 
legitimate state interest {Reed v. Reed, 404 U. S. 71, 75-76 
[1971]) that would require us to sustain the législation.” 
Ibid. Nevertheless, the court considered itself bound 
by Cannon n . Oviatt, 419 U. S. 810 (1974), dismissing for 
want of a substantial fédéral question 520 P. 2d 883 
(Utah), and it therefore rejected the equal protection 
argument. Finally, because the court was the first Féd-
éral Court of Appeals to consider this issue and there 
was a severe conflict of authority among the state courts, 
see n. 4, infra, the court remarked:

“The frequency with which the question has arisen 
and the disagreement among the courts attest to the 
importance of the issue, its difiiculty and the need 
for conclusive resolution so that the présent viability 
of Silver v. Silver can be authoritatively deter- 
mined.” 536 F. 2d, at 1160.

Clearly, then, the same reasons that lead us to 
deny conclusive precedential value in this Court to our 
summary dispositions require that we allow the same lat-
itude to state and lower fédéral courts. We accord 
summary dispositions less precedential value than dis-
positions by opinion after full briefing and oral argu-
ment, because jurisdictional statements, and motions to 
affirm or dismiss addressed to them, rarely contain more 

3 Brown v. Merlo, 8 Cal. 3d 855, 506 P. 2d 212 (1973); Thomp-
son n . Hagan, 96 Idaho 19, 523 P. 2d 1365 (1974); Henry v. 
Bauder, 213 Kan. 751, 518 P. 2d 362 (1974); Manistee Bank v. 
McGowan, 394 Mich. 655, 232 N. W. 2d 636 (1975); Laakonen n . 
Eighth Jud. Dist. Court, 538 P. 2d 574 (Nev. 1975) ; McGeehan v. 
Bunch, 88 N. M. 308, 540 P. 2d 238 (1975); Johnson v. Hassett, 
217 N. W. 2d 771 (N. D. 1974) ; Primes v. Tyler, 43 Ohio St. 2d 
195, 331 N. E. 2d 723 (1975).
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than brief discussions of the issues presented—certainly 
not the full argument we expect in briefs where plenary 
hearing is granted. And, of course, neither the statements 
nor the motions are argued orally. Actually, the func- 
tion of the jurisdictional statement and motion to dis-
miss or affirm is very limited: It is to apprise the Court 
of issues believed by the appellant to warrant, and by 
the appellee not to warrant, this Court’s plenary review 
and decision. Thus each paper is addressed to its par- 
ticular objective in that regard and eschews any extended 
treatment of the merits. The appellant often concen-
trâtes on trying to persuade us that the appealed decision 
conflicts with the decision of another court and that the 
conflict requires our resolution. The motions to dismiss 
or aflirm will try to persuade us to the contrary. This 
treatment is fully in compliance with our Rules, which 
call for discussion of whether “the questions presented 
are so substantial as to require plenary considération, 
with briefs on the merits and oral argument,” and not for 
treatment of the merits. This Court’s Rules 15 (l)(e), 
(f), 16 (1). Thus, the nature of materials before us 
when we vote summarily to dispose of a case rarely suf- 
fices as a basis for regarding the summary disposition as 
a conclusive resolution of an important constitutional 
question, and we therefore do not treat it as such. For 
the same reason we should not require that the district 
courts, courts of appeals, and state courts do so.

There is reason for concem that Hicks will impair this 
Court’s ability—indeed, responsibility—to adjudicate im-
portant constitutional issues. Where a state appellate 
court rejects a novel fédéral constitutional challenge, and 
simultaneously rejects a similar state-law challenge, 
a dismissal for want of a substantial fédéral question will 
definitively résolve that issue of fédéral law for ail courts 
in this country, as would a summary affirmance from a 
fédéral court. Resolution of important issues, in my 
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view, ought not be made solely on the basis of a single 
jurisdictional statement, without the benefit of other 
court decisions and the helpful commentary that follows 
significant developments in the law. One factor that af-
fects the exercise of our discretionary jurisdiction is a 
desire to let some complex and significant issues be con- 
sidered by several courts before granting certiorari. 
Although this discretionary factor cannot be given 
weight as to cases on our appellate docket, the effect 
of Hicks, as I hâve said, is to prevent this Court from 
obtaining the views of state and lower fédéral courts on 
important issues; after dismissal for want of a substan-
tial fédéral question or summary affirmance of the first 
case raising a particular constitutional question, no court 
will again consider the merits of the question presented 
to this Court. This conséquence will be especially un- 
fortunate in the instances in which the first appellants 
to get to this Court do a poor job of advocacy, which 
may prevent the Court from appreciating the true sig- 
nificance of the case. Furthermore, although Hicks 
does not prevent this Court from disregarding its sum-
mary dispositions, the binding effect of such dispositions 
on state and lower fédéral courts will cause issues to be 
presented to this Court in future cases without a fully 
developed record addressed to the merits of the spécifie 
case. This effect seriously diminishes our ability to re- 
consider issues previously disposed of summarily.4

4 A further anomaly is that we may hâve denied certiorari in 
state and fédéral cases dealing with a spécifie issue where the de-
cisions below reach inconsistent results, but these conflicts are then 
resolved merely by dismissing a single appeal from a state-court 
decision. This, in my view, is both an unwise and unseemly 
administration of justice.

Moreover, of the eight state cases invalidating guest statutes 
cited by the Seventh Circuit in Sidle, see n. 3, supra, six were based 
on fédéral and state grounds, while two were based solely on state 
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Moreover, summary dispositions are rarely supported 
even by a brief opinion identifying the fédéral questions 
presented or stating the reasons or authority upon which 
the disposition rests. A mere “affirmed” or “dismissed 
for want of a substantial fédéral question” appears on 
the order list announcing the disposition, even in cases 
some of us believe présent major constitutional issues. 
See, e. g., Doe v. Commonwealth’s Attorney, 425 U. S. 
901 (1976) (Brennan , Marshall , and Stevens , JJ., 
dissenting) ; Ringgold v. Borough oj Collingswood, 426 
U. S. 901 (1976) (Brennan , Marshall , and Black - 
mun , JJ., dissenting). When presented with the con-
tention that our unexplained dispositions are con- 
clusively binding, puzzled state and lower court 
judges are left to guess as to the meaning and scope of our 
unexplained dispositions. We ourselves hâve acknowl- 
edged that summary dispositions are “somewhat opaque,” 
Gibson v. Berryhül, 411 U. S. 564, 576 (1973), and we 
cannot deny that they hâve sown confusion.5

It is no answer that a careful examination of the juris- 
dictional statements in prior cases—a task required by 
Hicks and fully performed by the Court of Appeals in 

law. We therefore had no jurisdiction to review these decisions. 
Minnesota n . National Tea Co., 309 U. S. 551 (1940). On the other 
hand, the Sidle court also cited seven state decisions upholding 
guest statutes, ail of which necessarily reject both the state and 
fédéral daims. One of these cases was appealed to this Court, and 
we dismissed the appeal. And now, simply because we declined to 
review the only one of these 15 cases to corne to this Court, an 
obviously substantial fédéral question is to be deemed foreclosed. 
See supra, at 915.

5 One striking example is the diverse reading of our summary 
affirmance in Mclnnis v. Ogilvie, 394 U. S. 322 (1969), discussed 
at length in Note, Summary Disposition of Suprême Court Ap-
peals: The Significance of Limited Discrétion and a Theory of 
Limited Precedent, 52 B. U. L. Rev. 373, 381-391 (1972).
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this case—will résolve the ambiguity. As long as we 
give no explanation of the grounds supporting our sum- 
mary disposition, such examination cannot disclose, for 
example, that there is no rationale accepted by a major-
ity of the Court. Plainly, six Members of the Court 
may vote to dismiss or affirm an appeal without any 
agreement on a rationale. It is precisely in these areas 
of the law, however, that there probably is the greatest 
need for this Court to clarify the law.

In addition, there will always be the puzzling problem 
of how to deal with cases that are similar, but not iden- 
tical, to some case that has been summarily disposed of 
in this Court. Courts should, of course,, not feel bound 
to treat a summary disposition as binding beyond those 
situations in which the issues are the same. Hicks v. 
Miranda, 422 U. S., at 345 n. 14? But there is a signifi- 
cant risk that some courts may try to résolve the ambi-
guity inhérent in summary dispositions by attaching too 
much weight to dicta or overbroad language contained 
in opinions from which appeals were taken and resolved 
summarily in this Court. The  Chief  Justi ce  has noted 
that “[w]hen we summarily affirm, without opinion, the 
judgment of a three-judge district court we affirm the

6 In some instances, lower courts hâve clearly carried Hicks 
too far. The Court of Appeals for the Fifth Circuit recently re- 
jected the claim that a city ordinance requiring municipal em-
ployées to live within the city violated the employées’ constitutional 
right to travel. Wright v. City of Jackson, 506 F. 2d 900 (1975). 
The Court of Appeals relied solely on this Court’s dismissal for 
want of a substantial fédéral question of an appeal concerning 
a similar ordinance. Id., at 902. But, as recognized in McCarthy 
v. Philadelphia Civ. Serv. Comm’n, 424 U. S. 645 (1976), that 
dismissal could not be relied upon for this purpose, since the right- 
to-travel argument had not been considered by the state court 
and had not been raised in the jurisdictional statement in this 
Court. The same error was made in Ahern v. Murphy, 457 F. 2d 
363 (CA7 1972).



ORDERS 921

913 Bre nn an , J., dissenting

judgment but not necessarily the reasoning by which it 
was reached.” Fusari v. Steinberg, 419 U. S. 379, 391 
(1975) (concurring opinion). The same principle ob- 
viously applies to dismissals for want of a substantial 
fédéral question. Moreover, it ought to be clear to state 
and lower fédéral courts that principles set forth in full 
opinions cannot be limited merely by a summary dis-
position; a summary disposition “settles the issues for 
the parties, and is not to be read as a renunciation by 
this Court of doctrines previously announced in our 
opinions after full argument.” Id., at 392. See also 
Edélman v. Jordan, 415 U. S., at 671.

Further ambiguity is created by the Court’s practice 
of summarily affirming only in fédéral cases and dis- 
missing for want of a substantial fédéral question only 
in state cases—a practice that, I confess, I hâve accepted 
uncritically for nearly 20 years. When we summarily 
affirm in an appeal from a three-judge district court, 
we necessarily hold that a three-judge court was required; 
otherwise, we would be without jurisdiction under 28 
U. S. C. § 1253. This affirmance, then, encompasses a 
holding that there was a “substantial fédéral question” 
requiring convening of a three-judge court under 28 
U. S. C. § 2281. Yet, we would “dismiss for want of a 
substantial fédéral question” an appeal from a state 
appellate court raising the identical issue. The language 
used to dispose of appeals in state cases is clearly mis- 
leading; the Court may be saying either that the fédéral 
question is insufficiently substantial to support jurisdic-
tion or that a substantial fédéral question was correctly 
decided and that this conclusion will not be affected by 
full briefing and oral argument. Even these alternatives 
are not mutually exclusive, however, since the six or more 
Members of the Court voting to dismiss might not agréé 
in a particular case; at least where a majority of the 
Court votes to dismiss on the latter ground, we ought 
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not create still more confusion by dismissing for want 
of a substantial fédéral question. As two leading com- 
mentators on the Court’s practice hâve noted:

“When the Court feels that the decision below is 
correct and that no substantial question on the 
merits has been raised, it will affirm an appeal from 
a fédéral court, but will dismiss an appeal from a 
state court ‘for want of a substantial fédéral ques-
tion.’ Only history would seem to justify this dis-
tinction; it would appear more sensible to affirm 
appeals from both state and fédéral courts when the 
reason for the summary disposition is that the deci-
sion below is correct.” R. Stern & E. Gressman, 
Suprême Court Practice 233 (4th ed. 1969).

Even if the Court rejects my view that Hicks should 
be modified, at a minimum we hâve the duty to provide 
some explanation of the issues presented in the case and 
the reasons and authorities supporting our summary dis-
positions. This surely should be the practice in cases 
presenting novel issues or where there is a disagree- 
ment among us as to the grounds of the disposition, and 
I think it should be the practice in every case. In addi-
tion, we ought to distinguish in our dispositions of ap-
peals from state courts between those grounded on the 
insubstantiality of the fédéral questions presented and 
those grounded on agreement with the state court’s de-
cision of substantial fédéral questions. Our own self- 
interest should counsel these changes in practice. After 
Hicks we necessarily are under pressure to grant plenary 
review of state and lower fédéral court decisions, such as 
this case and Hogge, that rest exclusively on our unex- 
plained summary dispositions. For since Hicks fore- 
closes future plenary review of the issues in the state and 
lower fédéral courts, the issues will never hâve plenary 
review if not afforded here.
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I would grant the pétition for certiorari and remand 
the case to the Court of Appeals for détermination of 
petitioner’s constitutional contentions giving appropri-
ate, but not necessarily conclusive, weight to our sum- 
mary dispositions.

No. 75-1238. Pennsy lvani a  v . Martin . Sup. Ct. 
Pa. Motion for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 465 Pa. 
134, 348 A. 2d 391.

No. 75-1482. Geis ha  House , Inc . v . Cullinane , 
Chief , D. C. Police  Departme nt , et  al . Ct. App. 
D. C. Certiorari denied. Mr . Justice  Brennan  would 
grant certiorari and, as in Colorado Springs Amusements, 
Ltd. v. Rizzo, supra, remand case for détermination of 
petitioner’s constitutional contentions giving appropriate, 
but not necessarily conclusive, weight to our summary 
dispositions. Reported below: 354 A. 2d 515.

No. 75-6112. Hart  et  al . v . Unite d States ; and 
Dixon  et  al . v . United  States . C. A. 5th Cir. Cer-
tiorari denied. Mr . Justice  Brennan  and Mr . Just ice  
Stewart  would grant certiorari. Reported below: 525 
F. 2d 1199 (first case); 525 F. 2d 1201 (second case).

No. 75-6596. Alvord  v . Florida . Sup.. Ct. Fia. 
Certiorari denied. Reported below: 322 So. 2d 533.

Mr . Justi ce  Brennan  and Mr . Just ice  Marshall , 
dissenting.

Petitioner contends that he was unconstitutionally 
convicted because a statement he made during in-custody 
interrogation was admitted in evidence during the prose- 
cution’s case-in-chief, despite the absence of any warning 
to petitioner that if he could not afford an attorney one 
would be appointed to represent him before questioning. 
See Miranda v. Arizona, 384 U. S. 436 (1966). On the
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record in this case, we would grant certiorari and set the 
case for oral argument.

In any event, the imposition and carrying out of the 
death penalty in this case constitute cruel and unusual 
punishment in violation of the Eighth and Fourteenth 
Amendments. Gregg v. Georgia, ante, at 227 (Bren -
nan , J., dissenting) ; id., at 231 (Marsh all , J., dissent-
ing). We would therefore grant certiorari and vacate 
the judgment in this case insofar as it leaves undisturbed 
the death sentence imposed.
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